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Presidential Documents

Title 3—

The President

Presidential Determination No. 9 4 -2 8  o f June 6, 1994

Assistance Program for the New Independent States 
of the Former Soviet Union

Memorandum for the Secretary o f State

Pursuant to section 577 o f the Foreign Operations, Export Financing, and 
Related Programs Appropriations Act, 1994 (Titles I-V  of Public Law 1 0 3 -  
87), I hereby certify that Russia and the Commonwealth of Independent 
States continue to make substantial progress toward the withdrawal of their 
armed forces from Latvia and Estonia.
You are authorized and directed to notify the Congress o f this certification, 
and to publish it in the Federal Register.

THE WHITE HOUSE, 
W ashington , Ju n e  6, 1994.

[FR Doc. 94-14974 
Filed 6-15-94; 3:38 pm] 
Billing code 4710-10-M
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Rules and Regulations Federal Register 
Vol. 59* No. 116  

Friday, June 17, 1994

This section of the FEDERAL REGISTER 
contains regulatory documents having general 
appiicabflity and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are fisted in ttie first FEDERAL 
REGISTER issue of each week.

MERIT SYSTEMS PROTECTION 
BOARD

5 CFR Part 1201

Practices and Procedures
AGENCY: Merit Systems Protection 
Board.
ACTION: Final Rule.
SUMMARY: The Board is amending its 
practices and procedures by extending 
the regulatory time limits for filing 
initial appeals, class action appeals, 
motions for attorney fees, initial appeals 
raising issues of prohibited 
discrimination, and requests to review 
final decision under negotiated 
grievance procedures. The time limit for 
filing appeals with the Federal courts, as 
well as the Equal Employment 
Opportunity Commission, is currently 
greater than that of the Board. This 
change brings the Board’s practices and 
procedures more in line with those 
entities and will also have the effect of 
making the Board’s appellate processes 
more accessible to Federal employees. 
DATES: Effective June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Robert E. Taylor, Clerk of the Board, . 
(202) 653-7200.
SUPPLEMENTARY INFORMATION: This 
change in the Board’s practices and 
procedures came about as a result of 
Executive Order 12866 of September 30, 
1993, requiring agencies to ensure that 
regulations are effective, consistent, 
sensible, and understandable. The 
Board’s review found that changing the 
time limit for filing initial appeals to its 
regional offices would be consistent 
with the legal and regulatory time limits 
for filing with the Federal Courts and 
the Equal Employment Opportunity 
Commission both of which can 
potentially review final decisions of the 
Board. The consistency created by this 
proposed change will help to eliminate 
possible confusion by Federal

employees who file appeals with the 
Board.

The Board announced this change as 
a proposed rule at 59 FR 18764, April
20,1994, and asked for comments. The 
Board received 29 comments from 
agency and union representatives. 
Twenty-two were in favor of or not 
opposed to the proposed amendments. 
There was significantly more support 
for the proposed amendments than 
opposition. While some commenters 
suggested alternatives to the proposed 
regulations, the Board has considered 
these suggestions and determined not to 
adopt them.

The Board has determined that this 
proposed regulatory action is not 
“significant” as defined by Executive 
Order 12866, and therefore, is not 
subject to review by the Office of 
Management and Budget.

The Board has also determined that 
this proposed regulatory action does not 
have a significant impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act 
(Pub. L. 96354,94 Stat. 1164,5 U.S.C. 
601-612).
List of Subjects in 5 CFR Part 1201

Administrative practice and 
procedure, Civil Rights, Government 
employees. Accordingly, 5 CFR part 
1201 is amended as follows:

PART 1201— [AMENDED!

1. The authority citation for part 1201 
continues to read as follows:

Authority: 5 U.S.C. 1204 and 7701 unless 
otherwise noted.

2. Section 1201.22 is amended by 
removing the number “20” in the first 
sentence of paragraph (b); and by adding 
in its place the number “30”; and by 
removing the number “25” from the 
second sentence of paragraph (b); and 
by adding in its place the number “35”.

3. Section 1201.23 is amended by 
revising the “EXAMPLE:” paragraph to 
read as follows:

§ 1201.23 Computation of time. 
* * * * *

Example: If an employee receives a  
decision notice that is effective on )uly 1, the 
30-day period for filing an appeal starts to 
run on July 2. The filing ordinarily would be 
timely only if it is made by July 31. If July 
31 is a Saturday, however, the last day for 
filing would be Monday, August 2.

4. Section 1201.27 is amended by 
removing the number “25” from the 
second sentence in paragraph (b); and 
adding in its place the number “35”; 
and by removing the number “25” from 
the last sentence is paragraph (b); and 
adding in its place the number “35”.
§1201.37 [Amended]

5. Section 1201.37 is amended by 
removing the numbers “20” and “25” 
from the second sentence in paragraph 
(aX3); and adding in their place the 
numbers “30” and “35” respectively.
§1201.154 [Amended]

6. Section 1201.154 is amended by 
removing the number “20” in paragraph
(a); and adding in its place the number 
“30”; by removing the number “20” 
from paragraph (b)(1); and by adding in 
its place the number “30”; and by 
removing the number “25” from 
paragraph (d); and adding in its place 
the number “35”.

Dated: June 14,1994 .
Robert E. Taylor,
Clerk o f the Board.
[FR Doc. 94-14859  Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 7400-01-M

5 CFR  Part 1209

Practices and Procedures for Appeals 
and Stay Requests of Personnel 
Actions Allegedly Based on 
Whistleblowing
AGENCY: Merit Systems Protection 
Board.*"
ACTION: Final rule.
SUMMARY: The Board is amending its 
Practices and Procedures for Appeals 
and Stay Requests of Personnel Actions 
Allegedly Based on Whistleblowing. 
This amendment extends the time limit 
for filing an appeal of an agency action 
where the appellant first files a request 
for a stay of that action. This change 
will bring the filing time in initial 
whistleblower cases into line with filing 
times in the Board’s appellate 
jurisdiction cases and will also have the 
effect of making the Board’s appellate 
processes more accessible to Federal 
employees.
DATES: Effective June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Robert E. Taylor, Clerk of the Board, 
(202)653-7200.
SUPPLEMENTARY INFORMATION: This 
change came about as a result of



3 1 1 1 0 Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations

Executive Order 12866, September 30, 
1993, requiring agencies to insure that 
regulations are effective, consistent, 
sensible, and understandable. The 
Board’s review found that changing the 
time limit for filing initial appeals to its 
regional offices would be consistent 
with the legal and regulatory time limits 
for filing with the Federal courts and the 
Equal Employment Opportunity 
Commission both of which can 
potentially review final decisions of the 
Board. The consistency created by this 
proposed change will help to eliminate 
possible confusion by Federal 
employees who file appeals with the 
Board.

The Board proposed the amendments 
to its practices and procedures at 59 FR 
18502, April 19,1994, and requested 
comments. The Board received 29 
comments from agency and union 
representatives. Twenty-two were in 
favor of or not oppbsed to the 
amendments. While some commenters 
suggested alternatives to the proposed 
regulations, the Boaird has considered 
these suggestions and determined not to 
adopt them.

The Board has determined that this 
proposed regulatory action is not 
“significant” as defined by Executive 
Order 12866, and therefore, is not 
subject to review by the Office of 
Management and Budget.

The Board has also determined that 
this proposed regulatory action does not 
have a significant impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act 
(Pub. L. 96354, 94 Stat. 1164, 5 U.S.C. 
601-612).
List of Subjects in 5 CFR Part 1209

Administrative practice and 
procedure, Civil rights, Government 
employees.

Accordingly, 5 CFR part 1209 is 
amended as follows:

PART 1209— [AMENDED]

1. The authority citation for part 1209 
continues to read as follows:

Authority: 5 U.S.C. 1204,1221, 2302(b)(8) 
and 7701.

§1209.5 [Amended]
2. Section 1209.5 is amended by 

removing the number “20” in paragraph
(c); and by adding in its place the 
number “30”.

Dated: June 14,1994.
Robert E. Taylor,
Clerk o f the Board.
IFR Doc. 94-14860 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 7400-01-M

DEPARTMENT OF AGRICULTURE

Soil Conservation Service

7 CFR Part 658

Farmland Protection Policy

AGENCY: Soil Conservation Service, 
USDA.
ACTION: Final rule.

SUMMARY: This rule amends part 658 of 
title 7 of the Code of Federal 
Regulations which implements the 
Farmland Protection Policy Act (FPPA). 
The amendments contained in this rule 
are necessary to enable the Department 
of Agriculture to effectively implement 
the FPPA, as amended. They request 
reports by federal agencies, recognize 
the statutory authority of a governor of., 
a state to bring legal actions to enforce 
the FPPA, provide policy direction 
regarding federal assistance and federal 
programs, and they restore a subsection 
of the existing rule that was omitted 
from publication by clerical error. 
EFFECTIVE DATE: This rule becomes. 
effective June 17,1994. , -
FOR FURTHER INFORMATION CONTACT: 
Lloyd E. Wright, Director, Basin and 
Area Planning, Soil Conservation 
Service, PO Box 2890, Washington; DC 
20013, telephone 202-720-2847. 
SUPPLEMENTARY INFORMATION: The 
regulations of the United States 
Department of Agriculture (the 
Department) implementing the 
Farmland Protection Policy Act (FPPA) 
are contained in 7 CFR part 658. A 
proposed rule, setting forth several 
amendments to these regulations, was 
published for public comment on 
January 14,1987, at 52 FR 1465. The 
comment period closed February 27, 
1987, during which time nineteen sets 
of comments were received from five 
federal agencies; four state agencies; 
seven national organizations in the 
agricultural, resource conservation, and 
planning fields; one county board of 
supervisors; and two individuals.

The proposed rule, as discussed 
below, contained six amendments to the 
Department’s existing regulations. Of 
these six amendments, three were being 
proposed as a result of the specific 
changes in the FPPA that Congress had 
enacted in section 1255 of the Food 
Security Act of 1985, Public Law 9 9 -  
198, 99 Stat. 1518. Another amendment 
to the existing rule was to correct a 
clerical mistake. These four 
amendments, with minor changes, are 
made final by this rule,

The two remaining amendments, of 
the six included in the proposed rule, 
were not responses to any new direction

enacted by Congress, but were the 
Department’s proposals to change its 
policy in the interpretation of FPPA 
provisions. These two amendments 
were a departure from the policy that 
the Department had announced when 
the existing regulations were 
promulgated on July 5,1984, 49 FR 
27716. The existing sections of part 658 
that would be changed by these two 
amendments are §§ 658.2(a) and 
658.3(c). The rationale underlying the 
provisions of the existing regulations is 
set forth in the preamble of the final rule 
publication, which is found at 49 FR 
27716-27724. The rationale for the 
proposed changes is set forth in the 
preamble of the proposed rule at 52 FR 
1465—1468. After reviewing the policy 
considerations that led to the adoption 
of the existing regulations in 1984, as 
well as considering the proposed 
changes and the public comments to the 
proposed rule, the Department has 
concluded that the proposed 
amendments to § 658.2(a) should be 
adopted with some additional 
interpretive clarification, as discussed 
below.

In addition, the Department has 
concluded that § 658.3(c) should be 
amended as proposed to comport with 
the authority of a governor of a state to 
take action to enforce the provisions of 
the FPPA with regard to a policy or 
program of the affected state for the 
protection of farmland.
I. Background

The FPPA was enacted as Subtitle I, 
sections 1539-1549, of Title XV of the 
Agriculture and Food Act of 1981,
Public Law 98-98, 7 U.S.C. 4201-4209. 
In enacting the FPPA, Congress found 
that the Nation’s farmland was “a 
unique natural resource” and that each 
year, “a large among of the^Nation’s 
farmland” was being “irrevocably 
converted from actual or potential 
agricultural use to nonagricultural use,” 
in many cases as a result of action taken 
or assisted by the federal government. 
The FPPA directs federal agencies to 
identify and take into account the 
adverse effects of federal programs on 
the preservation of farmland; consider 
alternative actions, as appropriate, that 
could lessen such adverse effects; and 
assure that such federal programs, to the 
extent practicable, are compatible with 
state government, local government, and 
private programs and policies to protect 
farmland.

In order to guide the federal agencies 
in implementing the FPPA, section 
1541(a) of the Act, 7 U.S.C. 4202(a), 
directs the Department of Agriculture, 
in cooperation with other departments, 
agencies, independent commissions;
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and other units of the federal 
government, to “develop criteria for 
identifying the effects of Federal 
programs on the conversion of farmland 
to nonagricultural uses.” The 
Department issued these criteria in its 
current rule implementing the FPPA at 
7 CFR 658.4 and 658.5. The FPPA also 
authorizes the Department to provide 
technical assistance to federal, state, and 
local government agencies to develop 
programs or policies to limit the 
conversion of productive farmland to 
nonagricultural uses, and this is covered 
in the current rule at 7 CFR 658.7.

In addition, section 1542 of the FPPA, 
7 Ü.S.C. 4203, requires “each 
department, agency, independent 
commission, or other unit of the Federal 
Government” to review its laws, 
administrative rules, policies and 
procedures “to determine whether any 
provision thereof will prevent” the 
federal entity “from taking appropriate 
action to comply fully” with die FPPA, 
and to “develop proposals for action to 
bring its programs, authorities, and 
administrative activities into conformity 
with the purpose and policy” of the 
FPPA. ? f f f «

The Act does not expressly require a 
federal agency to modify any project 
solely to avoid or minimizethe effects 
of conversion of farmland to 1
nonagricultural uses. The Act merely 
requires that, before taking or approving 
any action that would result in 
conversion of farmland as defined by 
the FPPA, the federal agency examine 
the effects of that action using the * I ; 
criteria which the Department of 
Agriculture has supplied and, if there 
are adverse effects, to consider 
alternatives to lessen those effects. Once 
the agency has completed this 
examination, it may proceed with a 
project that would convert farmland to 
nonagricultural uses.

As originally enacted, the FPPA 
contained a prohibition against the use 
of the Act as a basis for litigation. ; 
Section 1548 states that the FPPA “shall 
not be deemed to provide a basis” f©r 
any litigation “challenging a Federal! 
project, program or other activity that 
may affect farmland.” 7 U.S.C. 4209. In 
the 1985 amendments to the FPPA, 
Congress amended this section to allow 
the governor of a state to bring a suit to 
enforce compliance with section 1542 (7 
y.S.C. 4202) and related regulations.
II. Discussion of the Existing 
Regulations to Implement the FPPA

The current regulations were 
promulgated principally to enable 
federal agencies, with the help of the 
Soil Conservation Service (SCS), to 
measure the adverse effects, if  any, of

their programs and projects on 
farmland. The SCS has developed a 
Farmland Conversion Impact Rating 
Form, Form AD-1006, for this purpose. 
A federal agency considering a project 
on or affecting farmland completes and 
submits a Form AD-1006 to a local SCS 
office. The SCS determines if the 
proposed site or sites contain farmland 
subject to the FPPA, i.è., farmland that 
is “prime,” “unique,” or of “statewide 
or local importance,” as defined by the 
FPPA. If SCS determines that the site or 
sites are not subject to the Art, SCS 
returns the form to the agency with that 
determination noted.

However, if SCS determinies that the 
FPPA applies, SCS measures the 
“relative value” of the site or sites as 
farmland on a scale of 0 to 100, enters 
this score on the Form AD-1006 and 
returns the form to the federal agency.
At this stage, the agency prepares a site 
assessment using twelve Criteria set 
forth in the rule. After scoring each of 
the criteria and arriving at a total site 
assessment score, up to a maximum of 
160 points, the agency adds this site 
assessment score to the “relative value” 
score that was supplied by the SCS on 
the Form AD-1006. The higher the 
combined score; the more suitable the 
site would be for protection as farmland. 
On the other hand, if a site receives n 
combined score of less than 16Ò points, 
the regulation recommends that it be 
given only “a minimal level of 
consideration for protection” and that 
additional sites do not need to be 
evaluated as alternatives.

Although the primary purpose of the 
Department’s regulations implementing 
the FPPA was to impart these criteria 
and the guidelines for their use by 
agencies, the rule, in addition, 
established the Department’s policy as 
to the farmlands that are subject to the 
FPPA, and as to the effect that the FPPA 
could have on private parties and 
nonFederal units of government 
applying for federal assistance to, . 
convert farmland to nonagricultural 
uses. ’ ■ l

With regard to the first matter, the 
FPPA’s definition of “prime farmland,” | 
excludes “land already in or committed 
to urban development or water storage.” 
Section 1540(c)(1)(A), 7 U.S.C. , 
4201(c)(1)(A). The current regulation,
§658.2(a), provides that prime farmland 
is “committed to urban development or 
water storage” if  a local zoning code or 
ordinance or current local 
comprehensive land use plan 
designated this land for commercial or 
industrial use or for residential use that 
is not intended at the same time to 
protect farmland. j ; ; ^

With regard to the second issue, the 
current regulation, § 658.3(c), sets forth 
the Department’s determination that the 
FPPA does not authorize a federal 
agency to withhold assistance to a 
project solely because that project was 
going to convert farmland to 
nonagricultural uses.
III. Discussion of the Amendments to 
the Existing Regulations
A. The Two Am endm ents N ecessary fo r  
the Annual FPPA R eport to Congress

Section 1546 of the FPPA, as enacted 
in 1981 (99 Stat. 1343-1344), required 
the Secretary of Agriculture to report to 
Coiigress on the progress made in 
implementing the FPPA. Only one 
report was required; and it was due 
within one year after the date of 
enactment, December 22,1981. Section 
1546 provided that the report should 
include information on:

(1) Th,e effects, if  any, of, federal 
programs, authorities, and 
administrative activities with respect to 
the protëction of United States 
farmland; and

(2) The results of the reviews of 
existing policies and procedures 
required under section 1542(a) of the 
Actl

As amended by section 1255 of the 
Food Security Act of 1985, section 1546 
(7 U.S.C. 4207) now requires an annual 
report due at the beginning of each 
calendar year. The existing regulation, 
which was published prior to the 
amendment of section 1546, does not 
include any provisions for an annual 
report to Congress. Further, under the 
existing regulation, once agencies have 
completed their site assessments on the 
Farmland Conversion Impact Rating 
Form (Form AD-1006), they retain these 
forms and proceed to make their own 
decisions regarding the use of the site 
for the project in question. They do not 
make a regular practice of returning the 
form or a copy of it to SCS. Thus, SCS 
receives no record of the agency’s use of 
the form or the agency’s ultimate 
decision on the project.

Similarly , the existing regulation does 
; not require a federal agency to report 
regularly to the Department on the 
progress made with the review of 
current provisions of law, 
administrative rules and regulations, 
and policies and procedures applicable 
to the federal agency to determine 
whether any provision thereof will 
prevent such unit of the federal 
government from taking appropriate 
action to comply fully with the 
provisions of the FPPA. This review is 
required by section 1502(a) of the Act,
7 U.S.C. 4203(a).



3 1 1 1 2 Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations

Now that the Act requires an annual 
report that includes both the effects of 
federal activities on the protection of 
farmland and the reviews undertaken by 
agencies, it is necessary for the 
Department to modify its existing 
regulations. Accordingly, the proposed 
rule in 1987 included two amendments 
to the existing regulations to enable the 
Department to carry out. its reporting 
obligations.

The first of these amendments would 
have added a new § 658.4(g) to request 
federal agencies to return a copy of their 
completed Form AD-1006 to SCS after 
a final decision on a project has been 
made. This amendment received 
support in comments from all 
nongovernmental organizations and 
individuals, from the State of Rhode 
Island Statewide Planning Program, and 
from the Clarke County (Virginia) Board 
of Supervisors. However, the response 
was different from federal and state 
agencies that work with Form AD-1006 
and would be responsible for returning 
it to the SCS.

Two federal agencies, the Federal 
Highway Administration (FHWÂ) and 
the Department of Housing and Urban 
Development (HUD), and the Michigan 
Department of Transportation and that 
of Oklahoma expressed concern that 
this requirement would generate 
additional, burdensome paperwork. The 
FHWA suggested that only those forms 
in which the selected site had a score of 
more than 160 be returned to SCS. HUD 
proposed to advise SCS of any tracts of 
farmland for which financing of housing 
subdivisions was being approved, but 
said it would be hard-pressed to return 
a Form AD-1006 for each action taken 
by HUD, especially those involving 
individual mortgage insurance.

The Michigan Department of 
Transportation and that of Oklahoma 
made comments that were almost 
identical to one another. On federally 
supported highway projects requiring 
environmental assessments or impact 
statements, the Form AD-1006 is 
included in such documentation and 
SCS receives a copy of the final 
document. Lesser projects, on the other 
hand, do not require an environmental 
assessment or impact statement, because 
they are often categorically excluded 
from review by regulations 
implementing the National 
Environmental Policy A ct These 
projects “usually require only minor 
amounts of right-of-way and thus have 
a very minimal impact on prime 
farmland,“ the Oklahoma Department of 
Transportation Stated. Both Michigan 
and Oklahoma objected to having to 
submit Form AD-1006 on these types of 
projects. • .■

The Department recognizes that this 
change in its regulation may increase 
the paperwork requirement on federal 
public works and other federally, 
assisted programs that are already 
burdened with reporting requirements. 
Congress, however, directed that each 
year the Department is to report on the 
effects federal programs and actions are 
having on farmland, and the Department 
believes that collecting the Form AD- 
1006 data generated by the affected 
federal agencies is the best way to 
compile this information.

The Department has made changes in 
the final rule to reduce reporting 
burdens. Under the current rule, SCS 
determines whether the site or sites in 
question are of the type of farmland 
subject to the FPPA. Even in cases 
where SCS determines the FPPA does 
not apply and SCS returns a Form AD- 
1006 to the referring agency, further 
tracking of agency decisionmaking is 
carried out with a report back to SCS on 
thé final decision regarding the initial 
referral. New procedures set forth in 
§ 658.4(g), give agencies the option of 
referring questions of FPPA 
applicability to SCS or of making these 
determinations themselves, and in cases 
where SCS makes a negative 
determination, there is no further 
tracking of matters in which none of the 
alternatives involve farmland subject to 
the FPPA.

The second amendment to the 
existing regulations related to the 
annual reporting function is a new 
§ 658.7(d). This new paragraph (d) will 
require each federal agency to report to 
the Chief of SCS the agency’s progress 
during the prior fiscal year in reviewing 
its authorities, internal rules, policies 
and procedures, and the agency’s 
development of proposals to bring its 
programs, authorities, and 
administrative activities into conformity 
with the FPPA, pursuant to section 1542 
of the FPPA, 7 U.S.C. 4203;

This second amendment drew a 
pattern of comments similar to those 
offered for amendment one. The 
organizations and individuals who 
generally supported the amendments in 
the proposed rule were in support of 
this subsection. However, three of the 
federal agencies that would be required 
to make these yearly reports to SCS 
were critical.

The Farmers Home Administration 
(FmHA) proposed that once an agency 
has demonstrated that its programs, 
authorities, and administrative activities 
are in compliance with the FPPA, it 
should not be required to make an 
annual report. Rather, The FmHA 
asserted, such an agency should be 
requested to report only in a year in

which it either plans to change its FPPA 
compliance process or undertakes a new 
program that may be subject to the 
FPPA.

The FHWA commented that a single 
report from an agency should be 
sufficient until any future revisions to 
the FPPA or the SCS regulations are 
made.

The Tennessee Valley Authority 
(TVA) asked for additional guidance 
concerning the type of information in 
the report, and recommended that the 
annual report be an assessment of the 
progress made in implementing the 
FPPA, without excessive and 
burdensome documentation of specific 
farmland conversion or protection 
activities.

The Department has incorporated the 
suggestion offered by the FmHA in the 
final rule. Although the request for an 
annual report will remain, once the 
agency has completed the review of its 
policies and procedures and revised 
them as needed to comply with the Act, 
no additional reports are requested. In 
years in which the agency has changed 
its FPPA compliance process, a report is 
requested.

As for theconcern expressed by the 
TVA, the scope of the agencies’ reports 
to SCS under the new § 658.7(d) is that 
which is established in section 1542 of 
the FPPA and which is set forth in the 
unchanged sections of the existing 
regulations, 7 CFR 658.7(a) and (b). In 
other words, the annual reports the 
agencies are to submit to SCS are to be 
limited to the reviews of laws, 
regulations, policies, and procedures 
that the agencies have conducted under 
section 1542(a) of the FPPA'and the 
proposals for action, if any, that the 
agency has developed pursuant to 
section 1542(b). In addition, SCS will be 
receiving data from the agencies on their 
individual project decisions involving 
farmland, but this data will come from 
the various AD-1006 forms that the 
agencies are to return to SCS after 
making their action decisions.
B. Am endm ent to R ecognize Change in 
Lim itation on Litigation

Section 1255(b) of the Food Security 
Act of 1985,99 Stat. 1518, amended 
Section 1548 of the FPPA, 7 U.S.C. 4209, 
which originally prohibited states, local 
governments, and private parties using 
the FPPA as a basis to bring actions 
challenging Federal activities. Prior to 
the amendment , the language of section 
1548 was as follows;
This subtitle shall not be deemed to provide 
a basis for any action, either legal or 
equitable, by any ¡State, local unit of 
government, or any persons challenging a
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Federal protect, program, or other activity 
that may affect farmland. 95 Stat. 1344.

As amended, section 1548 (7 U.S.C. 
4209) now reads as follows:
This subtitle shall not be deemed to provide 
a ba^js for any action, either legal or 
equitable, by any state, local unit of 
government, or any persons challenging a 
Federal project, program, or other activity 
that may affect farmland. 95 Stat. 1344.

This subtitle shall not be deemed to provide 
a basis for any action,, either legal or 
equitable, by any person or class of persons 
challenging a Federal project, program, or 
other activity that may affect farmland: 
Provided, that the Governor of an affected . 
State where a State policy or program exists 
to protect farmland may bring an action in 
thé Federal district court of the district where 
a Federal program is proposed to1 enforce the 
requirements of section 1541 of this subtitle 
and regulations issued pursuant thereto.

Accordingly, § 658.3(d) of the existing 
regulation, which is simply a 
restatement of section 1548 in its 
original form, needs to be amended to 
conform with section 1548, as amended. 
None of the commenting parties 
expressed opposition to the proposal for 
this change in the regulation, and it is 
incorporated in this rule.
C. Amendment to restore § 658.7(b)

When 7 CFR part 658 was published 
aS a final rule in i984, it was intended 
to include § 658.7(b), which simply 
incorporates the provision of section 
1542(b) of the Act requiring the federal 
agencies to develop proposals for action 
to bring their programs, authorities, and 
administrative activities into conformity 
with the FPPA. However, in the draft of 
the rule submitted to the Federal 
Register, paragraph (b) was 
inadvertently omitted, leaving a gap 
between § 658.7(a) and § 658.7(c) as they 
appeared in the published rule at 49 FR 
27727. The proposed rule of January 14, 
1987 included an amendment to restore 
this missing paragraph. None of the 
commenting parties expressed 
opposition tp this correction, and it is 
incorporated in the final rule.
D. Amendment to Change D efinition o f  
“Prime Farm land Com m itted to Urban 
Development o f Water Storage’*

The FPPA does not include all 
farmland under its protection. In section 
1540(c), 7 U.S.C 4201(c), the specific 
farmland covered by the FPPA is 
defined. This is farmland that is either 
“prime farmland,” “unique farmland,” 
or “farmland, other than prime or 
unique farmland, that is of statewide or 
local importance.” Each one of these 
terms is further defined and qualified in 
tlie FPPA and, ip the definition of 
“prime farmland, there is an exclusion

of “land already in or committed to 
urban development or water storage.” 
Federal agencies are not required to 
consider the impact of their projects on 
prime farmland that is “already in or 
committed to urban development or 
water storage,” even if this land would 
otherwise fall within the definition of 
“prime farmland.”

In developing the existing regulations, 
the Department adopted standards, for ;
determining if prime farmland is 
“already in urban development” and 
whether land, although not “in urban 
development,” was nevertheless 
“committed to urban development.” 
Under § 658.2(a) of thé current 
regulation, prime farmland which had 
been zoned for nonagricultural use by a 
state or local government with 
jurisdiction over the land, or which was 
designated in a current state dr local 
land use plan for nonagricultural use, is 
regarded as “committed to urban 
development.” This would mean that 
projects on prime farmland ip those 
areas would not have to be analyzed by 
• agencies for their effect op prime 
farmland.

The Department noted in the 
preamble to the 1984 final rule, at 49 FR 
27720, that land use planning and 
zoning “are prerogatives of state and 
local government, not the Federal 
Government,” and supplied the 
following rationale for the conclusion 
that prime farmland under 
nonagricultural zoning or planning was 
excluded from the FPPA:
If a federal agency were required by the Act 
to assess the impacts of a project on prime 
farmland not yet in urban development but 
already designated by the state or local 
government for urban development through 
planning or zoning, the only purpose of the 
requirement would be for that agency to 
weigh alternative sites that would lessen the 
impact of the project on farmland. If the 
agency, based on its assessment pursuant to 
the Act, should then decide to refrain from 
building its project on the proposed site, it 
would be declining itself to use the proposed 
site for urban development when local or 

. state planning or zoning had already declared 
urban uses to be acceptable on the site. This - 

, would be an intrusion by the Federal 
Government in the function of land use 
planning of state and local governments.

In the proposed rule, the Department 
offered for public comment a proposal 
that would abrogate the Department's 
previous interpretation of this question. 
In the definition of “prime farmland,” 
there would no longer be an exclusion 
based solely on the designation of the 
land in a land use plan or zoning code 
or ordinance for nonagricultural uses. 
The proposed rule amendment would 
provide that once a project site had been 
analyzed and given a combined score of

160 points or less, it would be 
considered “committed to urban 
development” and thus no longer 
covered by the FPPA.

The preamble to the 1987 proposed 
rule, at 52 FR 1466-1467, Cited three 
reasons for introducing these changes. 
First, it stated that the existing 
definition “is inconsistent with the 
definitions of prime farmland used in 
almost all other State and Federal 
programs which use the definition.” 
Second, it noted that the existing 
definition requires the SCS district 
conservationists to review local plans 
and land use regulations and that many 
of them do not haye the background in 
land use planning to make the proper 
determinations as to whether a given 
project site is truly “committed to urban 
development.” Third, because land 
“committed to urban development” is 
excluded in the FPPA’s definition of 
“prime farmland” but not from the 
FPPA’s definitions of farmland that is 
“unique” or “of statewide or local 
importance,” it is an anomaly that this 
type of “prime farmland” can be so 
easily and categorically put outside the 
reach of the FPPA while farmland that 
is “unique” or “of statewide or local 
importance” is covered by the FPPA 
despite the existence of zoning 
designations or land use plans that 
would allow urban development of such 
lands.

The comments on the proposed rule 
were sharply divided on whether the 
Department should change the 
identification of farmland “committed 
to urbain development.” The American 
Farmland Trust “strongly” supported 
the proposed change, calling the 
existing rule “confusing and 
inconsistent with the intent of the 
legislation.” The Natural Resources 
Defense Council (NRDC) also supported 
the proposed change since it did not 
approve of farmland being excluded 
from the FPPA’s coverage just because 
local land-use plans or zoning 
ordinances would allow urban 
development on it. This, the NRDC 
stated, would be an “arbitrary 
‘grandfather’ exclusion * * * even 
where there is no current 
nonagricultural development and the 
prospect of future nonagricultural 
development is highly speculative.” The 
American Land Resource Association 
agreed with the proposed change, 
claiming that the existing rule worked 
"inadequately” for protection of prime 
farmland and caused “unnecessary 
confusion among Federal agencies 
implementing the FPPA.” The Farmers 
Home Administration and the Rhode 
Island Statewide Planning Program 
supported the change. Other
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commenting parties agreed with the 
change as part of their general support 
of all the amendments being proposed.

However, the Department of Housing 
and Urban Development (HUD), the 
Federal Highway Administration 
(FHWA), and the Michigan Department 
of Transportation opposed making the 
change in the Department’s 
interpretation of farmland “committed 
to urban development.” In particular, 
HUD devoted the principal thrust of its 
comments to this provision, objecting 
“strongly” to the change and outlining 
the importance of retaining the 
Department’s current interpretation that 
land under planning o^zoning for 
nonagricultural use was “committed to 
urban development.” HUD stated:
This procedure ignores and undermines a 
local government’s land use decisions made 
through zoning, comprehensive planning, 
and subdivision regulations which are 
adopted to guide and direct urban 
development and growth * * * By changing 
the definition o f ‘farmland committed to 
urban development’ and requiring a 
Farmland Conversion Impact Rating (AD- 
1006) be prepared, which must result in an 
aggregated score of 160 points or less before 
it is considered ‘farmland committed to 
urban development,' certainly qualified 
USDA as taking a “big brother” approach to 
local land use plans and decisions.

HUD explained that whenever an 
application for project assistance is 
submitted to HUD, it must receive 
approval of local authorities. Since 
1985, HUD’s principal method for 
issuing mortgage insurance on single, 
family homes in housing subdivisions 
has been to wait until the local 
government has approved the 
subdivision plan and construction of the 
necessary streets and water and sewer 
systems. Under the existing rule, HUD 
would not have to analyze this land as 
“prime farmland” under FPPA. HUD 
argued that under the proposed rule, it 
would be required to complete the AD- 
1006 form on this land, which it termed 
a “useless exercise” at that point.

Aside from the mechanics of the 
proposed amendment, HUD made these 
comments about the general problem of 
farmland protection measures that the 
agency might undertake:
In the single family housing program (which 
actions are most likely to be on the fringes 
of urban areas), preservation of farmland 
would require that we would have to either 
be involved in the local planning and zoning 
process at the earliest conceptual stages or by 
prohibitive and restrictive regulations which 
would withhold assistance for projects which 
had converted farmland to nonagricultural 
uses. Taking either action could easily be 
interpreted as an indirect way to regulate the 
use of private land or affect the property 
rights of the owners of such lands. We do not

believe that to be the intent of Congress. 
Putting a penalty on the land, either directly 
or indirectly, could result in creating a 
greater housing shortage, especially for low 
and moderate income families who are the 
primary users of HUD mortgage housing 
programs.

The FHWA, likewise, objected to the 
proposal on the grounds that it would 
require preparation of a site assessment 
on every project that requires rights-of- 
way. This would require “an enormous 
amount of time and resources to be 
provided by Federal, State*and/or local 
agencies” and in many cases there 
would be “no apparent justification.” 
FHWA suggested that the same 
exclusion of farmland “committed to 
urban development” that the 
Department has applied to “prime 
farmland” should be applied to the 
other two categories in the FPPA, 
“unique” farmland and farmland “of 
local or statewide importance.”

The Michigan Department of 
Transportation had similar objections. It 
explained that the current rule “screens 
out many projects and constitutes a real 
time savings * * * If the local entities 
have designated the land for other uses, 
it doesn’t warrant a high degree of 
protection as resource base at the federal 
level.” On the other hand, if the rule 
were changed, it would require site 
assessments of “each project that 
required rights-of-way.”

As noted in the preamble to the 
proposed rule at 52 F R 1467, the zoning 
and land use plans that are applicable 
to a particular site will be considered in 
conjunction with other criteria that are 
designed to assess the degree to which 
the site is committed to urban 
development. In this way, the 
prerogatives of state and local 
government, as exercised in zoning 
codes and land use plans, will play a 
role in determining whether a site 
should be given further FPPA review. 
Because the amended regulations will 
neither prohibit the providing of federal 
assistance to convert farmland nor 
preclude the conversion of farmland 
through non-federal means, the 
Department believes that the amended 
rule, as proposed, will not interfere with 
local land use planning, and will assure 
that prime farmlands will, to the full 
extent of the law, be given appropriate 
consideration.

Under the current regulation, sites 
that contain prime farmland that 
otherwise would have been exempted 
due to being “in or committed to urban 
development” would have still been 
covered by the FPPA if the site also 
contained lands of statewide or local 
importance. The exclusion of lands “in 
or committed to urban development”

would have limited effect. After 
consideration of the comments, the 
Department is amending the rule to 
apply the exemption for farmland “in or 
committed to urban development” to all 
four types of farmland. It is clear frqpi 
the comments provided by a number of 
federal agencies that they are already 
applying the exemption to all four types 
of farmland. Section 658.2(a) is being 
revised to remove the word “prime” 
before the word “farmland,” thereby, 
making the exemption apply to all 
farmland.

An AD-1006 for a site that is located 
in urban areas need not be sent to SCS 
for evaluation. In addition, some 
agencies would like to use available 
mapped information to make their 
determinations without sending a Form 
AD-1006 to SCS. To facilitate the use of 
such information, § 658.2(a) will be 
revised to clarify that farmland “already 
in” urban development or water storage 
may be identified by an area shown as 
“urbanized area” (UA) on the Census 
Bureau map, or shown as an urban tint 
outline or urban area map on U.S.G.S. 
topographical maps, or shown as urban- 
built-up on the USDA Important 
Farmland Maps. Areas shown as white 
on the USDA Important Farmland Maps 
are not farmland and, therefore, are not 
subject to the Act. In addition, § 658.4(a) 
is being amended to clarify that federal 
agencies may determine whether or not 
a site contains farmland as defined in 
§ 658.2(a) without sending a Form AD- 
1006 to SCS. Where SCS is asked to 
complete the land evaluation portion of 
Form AD-1006 before the Federal 
agency completes the site assessment 
portion, and SCS determines that the 
site is subject to the FPPA, then when 
SCS returns the form to the agency for 
completion of the site assessment 
portion, SCS will at the same time 
provide the agency with the requested 
information and data necessary for the 
Federal agency to complete and score 
the site assessment factor questions, and 
where the agency chooses to complete 
the site assessment portion of the form 
first, SCS will cooperate in providing 
timely information and data to enable 
the Federal agency to score the site 
assessment factor questions.

E. Am endm ent to A llow  an Agency to 
Either P rovide or Deny A ssistance to a  
Project to Convert Farm land

The existing regulations, at § 658.3(c), 
interpret the extent to which an agency 
can use the FPPA as a basis for denying 
assistance to a project that would 
convert farmland; The paragraph reads 
as follows:
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The Act and these regulations do not 
authorize the Federal Government in any 
way to regulate the use of private or 
nonfederal land, or in any way affect the 
property rights of owners of such land. The 
Act and these regulations do not provide 
authority for the withholding of federal 
assistance to convert farmland to 
nonagricultural uses. In case where either a 
private party or a nonfederal unit of 
government applies for federal assistance to 
convert farmland to a nonagricultural use, 
the federal agency should use the criteria set 
forth in this part to identify and take into 
account any adverse effects on farmland of 
the assistance requested and develop 
alternative actions that could avoid or 
mitigate such adverse effects. If, after 
consideration of the adverse effects and 
suggested alternatives, the applicant Wants to 
proceed with the conversion, the federal 
agency may not, on the basis of the Act or 
these regulations, refuse to provide the 
requested assistance.

The proposed rule contained an 
amendment that would change the 
Department’s interpretation of the effect 
of the FPPA by revising this paragraph 
significantly. This amendment would 
drop the second sentence. In the closing 
sentence, instead of retaining the 
language that the federal agency ’’may 
not, on the basis of the Act or these 
regulations, refuse to provide the 
requested assistance,” the new language 
would state that the agency, after doing 
the required analysis and following its 
internal policies or procedures, would 
be free to deny as well as provide the 
assistance. See 52 F R 1467.

The rationale for this proposed 
change; as stated in the preamble to the 
proposed rule at 52 FR 1466, is that the 
FPPA leaves to die discretion of each 
agency ‘‘the determination of whether 
the providing or the denial of Federal 
assistance for farmland conversion will, 
in a given situation, comply with the 
policy and purpose of the FPPA.” It was 
further noted that the rule, as presently 
written, “may be misread as a limitation 
on the previously described discretion 
provided by Congress to Federal/ 
agencies,” and thus the amendment was 
needed “to recognize that discretion and 
the general process through which it is 
exercised.”

Under the current regulation, when 
private landowners as well as state and 
locpl governments apply for assistance 
for a project involving the conversion of 
farmland subject to the FPPA, the 
federal agency is required to examine 
the effects of the project and alternatives 
but may not, based on the FPPA, refuse 
to provide the assistance. The 
amendment in the proposed rule would 
avoid making this analysis a pointless 
exercise by removing the rigid 
restriction on agency deliberations and 
allowing the agency to use the FPPA

analysis as a basis for withholding 
assistance to the project in order to 
achieve the policies and objectives of 
the Act.

None of the parties who commented 
raised opposition to this proposal to 
change die existing regulation. A 
number of them supported it vigorously 
or proposed that it be made even 
stronger. The FmHA suggested the rule 
should provide that “if a clear 
alternative exists to avoiding a proposed 
conversion of important farmland and 
the applicant for Federal assistance is 
unwilling to pursue such an alternative, 
the Federal agency cannot provide 
financial assistance.” FmHA went on to 
argue that if the FPPA did not impose 
this “affirmative duty” on agencies to 
deny assistance, “then other significant 
provisions of the Act become 
meaningless, such as (1) the ability of a 
governor to bring action in Federal 
district court to enforce the 
requirements of the FPPA, and (2) the 
requirement that each Federal agency 
identify and report to Congress any 
provisions of law, administrative rules, 
regulations, policies, and procedures 
applicable to it which prevent it from 
complying fully with the FPPA. What 
can governors enforce, what possible 
legislative or regulatory conflicts can 
exist, if the FPPA allows a Federal 
agency total discretion in deciding 
whether or not to finance an 
unnecessary conversion of important 
farmland?”

The Natural Resources Defense 
Council, the American Land Resource 
Association, and the American 
Farmland Trust also supported the 
change and, like the FmHA, proposed 
that it contain requirements that federal 
assistance be withheld from 
nonagricultural development in cases 
where alternatives mitigating or 
avoiding prime farmland conversion are 
available.

The Department, after considering the 
comments, believes that the proposed 
rule amendment is necessary to achieve 
the intent of Congress under the FPPA 
and, therefore, adopts that amendment 
in this rule. The amended § 658.3(c) 
allows the various federal agencies to 
consider the particular facts relating to 
their proposed assistance activities and 
to decide, in light of the policies of the 
FPPA and their own authorities, which 
reasonable alternative action will best 
achieve their mission and comply with 
the FPPA.

In similar deference to the agency 
discretion provided by the FPPA, the 
Department has determined not to 
accept the recommendations for a 
complete withholding of federal 
assistance to convert farmland in

situations where alternatives exists to 
avoid or mitigate the effects of 
conversion. There may be, specific 
situations, compelling reasons of 
national, state, or local importance that 
would outweigh the protective policies 
of the Act. The federal agencies, in 
exercising the responsibility provided 
by the FPPA, can best analyze the facts 
of those situations, and their discretion 
to do so should not be unnecessarily 
constrained.

The Department notes that the 
Congress, during deliberations on 
proposed amendments to the FPPA as 
part of the Food Security Act of 1985, 
Public Law 99-198, considered and 
rejected a ban on federal assistance to 
convert farmland in situations where 
reasonable alternatives to conversion 
exist. See H.R. Conf. Rep. No. 447 ,99th 
Cong., 1st Sess. 472 (1985), reprinted in 
1985 U.S. Code Cong. & Admin. News 
2398. The final rule allows the 
intentions of Congress, as expressed in 
the FPPA and in the 1985 deliberations, 
to be carried out.

During consideration of the comments 
received on the proposed rule and in 
interagency discussions within die 
Department, a misunderstanding of the 
scope of the analysis required by the 
FPPA and the regulations surfaced. This 
related to the extent to which federal 
agencies are required to identify and 
assess the potential for future 
conversion of farmland as a result of 
present activities and assistance.

As with other natural resource or 
environmental evaluations, such as the 
analyses required by the National 
Environmental Policy Act, the scope of 
the review must be related to the scope 
of the activity under consideration. In 
complying with the requirements of 
section 1542 of the Act (7 U.S.G 4203) 
that each federal agency review its 
programs, authorities, policies, and 
procedures and take appropriate 
measures to assure that they conform 
with the purposes of the FPPA, an 
agency may properly consider the 
broader implications that its programs 
and policies have toward the potential 
for future conversions of farmland to 
nonagricultural uses. However, in 
considering whether a specific project 
or assistance activity of the agency will 
result in the irreversible conversion of 
farmland, the focus will be on those 
direct and indirect effects of the activity 
that can be reasonably identified and 
evaluated. In a review of a specific 
activity which does not contain 
proposals for, nor necessarily lead to, 
future activities that may convert 
farmland, the potential activities may be 
too general or speculative to adequately 
identify and usefully consider The



3 1 1 1 6  Federal Register / Vbl. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations

scope of each evaluation is determined 
by die scope of the objectives and facts 
of the agency activity under 
consideration.

It should be noted that the guidance 
provided in § 658.3(c), as amended by 
this rule, regarding the providing of 
federal assistance to convert farmland 
clearly applies beyond situations where 
a federal agency has been requested to 
provide assistance. Federal activities 
that are the result of federal initiatives, 
rather than requests for federal 
assistance, necessarily involve the same 
farmland protection policy 
considerations. In a situation where a 
Federal agency is contemplating an 
action that would convert farmland to a 
nonagricultural use and which is not the 
result of a direct request for federal 
assistance; the federal agency may 
decide, after conducting the analysis 
required by the FPPA, not to proceed 
with the action in order to achieve the 
objectives of the FPPA.

Implementation of the policy 
objectives of the FPPA in the manner 
discussed above and as contained in 
this final rule not only respects the 
traditional deference to state and local 
land uSe decisionmaking reflected in the 
FPPA, but also comports with and 
furthers the principles of federalism 
contained in Executive Order No. 12612 
of October 26,1987, 52 FR 41685. Local 
zoning and land use plans will be 
considered in determining if a site has 
been committed to urban development. 
Further, a federal agency may support 
state and local efforts to protect 
farmland by deciding not to provide 
federal assistance that would be used to 
convert farmland.

Thé wording of § 658.3(c) has been 
slightly modified from that of the 
proposed rule to clarify that any agency 
policies or procedures for implementing 
the Act may be considered by an agency 
in deciding how to proceed with an 
activity.
F. A dditional Considerations

Some federal agencies raised concerns 
as to actions subject to the'Act. The , 
current regulation, at § 658.2(c), ; 
provides an exemption for federal 
permitting,; licensing, or rate approval 
programs. Federal regulatory activities 
are not considered as federal assistance 
that could convert farmland. Therefore, 
federal regulatory activities are 
exempted from the Act. For example, in 
cases where a Clean Water Act section 
404 permittee is required by the Corps 
of Engineers to perform compensatory 
mitigation on farmed wetland, thereby 
converting the wetland actual or 
potential use of farmland to a, . 
qonagricultural use, that conversion is ?

not subject to FPPA. In complying with 
§ 658.7 (a) and (b), Federal agencies may 
identify those programs that they 
determine are not subject to the Act and 
provide details on how other programs 
will be implemented consistent with the 
Act.

As further clarification, it should be 
noted that only those actions that will 
or could convert farmland to »
nonagricultural uses are subject to the 
Act. Assistance provided to purchase, 
maintain, renovate, or replace a 
Structure that already exists is not 
subject to the Act, because any 
conversion of farmland took place at the 
time the structure was constructed. The 
addition of minor new ancillary 
structures, such as garages or sheds, to 
serve existing structures is also not 
included under the Act. Even in cases 
where loans are made for new houses, 
that action is not subject to the FPPA if 
the request for assistance and 
commitment by the federal agency was 
made after the house was constructed. 
Likewise, once one Federal agency has 
performed an analysis under the FPPA 
for the conversion of a site, that agency’s 
or a second Federal agency ’s 
determination with regard to additional 
assistance or actions on the same site do 
riot require additional, redundant FPPA 
analysis. Section 658.4(h) is being 
added to the final rule to reflect this 
clarification.

Several federal agencies cited concern 
for the application of the FPPA to land 
acquisitions by these agencies, 
providing temporary, intermediate 
ownership by the Federal Government 
such as through foreclosure, the 
acquisition of assets of an insolvent 
thrift institution or through forfeiture in 
criminal law enforcement proceedings. 
They expressed concern for potential 
conflicts between their statutory 
responsibilities to obtain prompt, high 
Value disposal of these assets and the 
analysis procedures required under the 
FPPA.

The definition of “Federal program” 
in the FPPA, 7 U.S.C. 4201(c)(4), 
extends the ¿overage of the FPPA to 
“acquiring, managing, or disposing of 
Federal lands and facilities.” If an 
agency determines that its program does, 
not result in a sufficient acquisition of 
legal or equitable title by the United 
States to characterize the property as 
“Federal land or facilities,” then the 
agency may exclude such land through 
its own policies and procedures for 
implementing the FPPA.

However, the Department has 
determined that an interpretive 
clarification of the term “Federal land 
end facilities” as used in the definition 
of “Federal programs” covered by the

FPPA would be useful. In that regard, 
the Department believes that the use of 
the word “Federal” to modify the words 
“land and facilities” indicates an intent 
by Congress to focus the scope of federal 
programs covered by the FPPA to lands 
and facilities acquired or managed by 
federal agencies as necessary 
proprietary elements of federal 
programs, such as national forests, 
national parks, or military bases. The 
use of the modifier “Federal” is 
significant; if the intent was to include 
the acquisition, management, or 
disposal of any land or facility by a 
federal agency, regardless of die purpose 
of the use of the land or facility, 
Congress could have omitted the 
modifier and simply stated, “acquiring, 
managing, or disposing of lands and 
facilities.”

Accordingly, the Department has 
amended the definition of ’’Federal 
program” contained in §658,2{c) to 
clarify that, for the purposes of the 
FPPA and these regulations, the phrase 
“acquiring, managing, or disposing of 
federal lands and facilities” refers to 
lands and facilities that are acquired, 
managed, or were used by a federal 
agency specifically in support of a 
federal activity or program. It does not 
include lands or facilities that are 
acquired, managed, or disposed of by a 
federal agency as the incidental result of 
actions by that agency through which 
the agency has temporary owriership or 
custody of the land or facility, such as 

i acquisition pursuant to a lien tor 
delinquent taxes, the exercise of 
conservationship or receivership 
authority, or the exercise of civil or 
criminal law enforcement forfeiture or 
seizure authority,

The Department has also incorporated 
in the definition of “Federal program” 
Interpretive clarification that loan 
guarantees or loan insurance of the 
construction of buildings or other 
structures is covered by the phrase 
“undertaking, financing, or assisting 
construction or improvement projects” 
contained in the definition of “Federal 
program.” This interpretation was 
previously provided in the preamble of 
the final rule that promulgated the 
current regulations. See 49 FR 27720, 
July 5,1984. Further in this regard, the 
Department has clarified that the 
acquisition, management, and disposal 
of land or facilities that a federal agency 
obtains as the result of foreclosure or 
other actions taken under a loan, loan 
guarantee, or other financial assistance 
proved by the agency directly and 
specifically for that property or facility 
is. likewise within the definition of 
“Federal program.’’
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A federal agency may develop and use 
procédures to implement the FPPA for 
its loan, loan guarantee, or other 
financial assistance programs on either 
a specific project/loan basis or on the 
basis of an entire program. Further, if an 
agency has conducted a FPPA review of 
a loan or other financial assistance for 
the conversion of farmland and the 
agency or any other federal agency 
subsequently acquires the property 
related to that assistance, the previously 
conducted FPPA review will be 
sufficient to constitute compliance with 
the FPPA for the management an 
eventual disposal of the property.

More importantly, an agency may 
develop and use specific policies and 
procedures for the management and 
disposal of property acquired through 
foreclosure, forfeiture, or other such 
means that taken into consideration its 
primary statutory authorities regarding 
such properties. Clearly , these 
determinations can be best made by the 
particular agencies involved through 
their respective FPPA policies and 
procedures, in consideration of the 
statutory requirements under which 
they operate. The Department will 
consult with agencies, pursuant to 
section 1542 of the FPPA, 7 U.S.C. 4203, 
to address these concerns.

Some federal agencies would like to 
exempt certain sites related to the 
expansion of existing linear projects that 
would convert only a few acres of 
farmland but would avoid the 
conversion of a large number of acres., 
Some statewide LESA systems currently 
include exemptions of 10 acres per 
bridge and 3 acres per mile on existing 
highways. The construction of bridges 
and widening of existing highways is a 
farmland protection method. USDA will 
consult with Federal Highway 
Administration, on actions that are 
designed to improve existing linear 
projects so as to avoid the conversion of 
land that would occur if a new linear 
project were to be constructed.

This rule has been reviewed under 
USDA procedures established in 
accordance with provisions of 
Departmental Regulations 1512-1 and 
has been designated “non-major.”

It has been determined that this action 
will not hâve an economic impact on 
the economy of $100 million or more*, 
result in a major increase in costs or 
prices for consumers, individual 
industries, federal, state, or local 
government agencies, or geographic 
regions; or result in significant adverse 
effects oh competition; employment, 
investment, productivity, innovation, or 
on the ability ofU.S.-based enterprises 
to compete with foreign, based

enterprises in domestic or export 
markets.

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq.

This document nas been prepared in 
the Office of the Secretary, USDA, with 
the assistance of the Basin and Area 
Planning Division of the Soil 
Conservation Service.
List o f Subjects in 7 CFR Part 658

Agriculture, Farmland, Soil 
conservation.

Accordingly , part 658 of title 7 of the 
Code of Federal Regulations is amended 
as follows:

PART 658—[AMENDED]
1. The authority citation for part 658 

is revised to read:
Authority: 7 U.S.C. 4201-4209.

2. Section 658.2 is amended by 
revising paragraphs (a) and (c) to read as 
follows:

§ 658.2 Definitions.
(a) Farm land means prime or unique 

farmlands as defined in section 
1540(c)(1) of the Act or farmland that is 
determined by the appropriate state or 
unit of local government agency or 
agencies with concurrence of the 
Secretary to be farmland of statewide of 
local importance. “Farmland” does not 
include land already in or committed to 
urban development or water storage. 
Farmland “already in” urban 
development or water storage ihchides 
all such land with a density of 30 
structures per 40-acre area. Farmland 
already in urban development also 
includes lands identified as “urbanized 
area” (UA) on the Census Bureau Map, 
or as urbân area mapped with a “tint 
overprint” on the USGS topographical 
maps, or as “urban-built-up” on the 
USDA Important Farmland Maps. Areas 
shown as white on the USDA Important 
Farmland Map^are not “farmland” and, 
therefore, are not subject to the Act. 
Farmland “committed to urban 
development or water storage” includes 
all such land that receives a combined 
score of 160 points or less from the land 
evaluation and site assessment criteria.
*  i t  i t  i t  i t

[c\ Federal program  means those 
activities or responsibilities of a Federal 
agency that involve undertaking, 
financing, or assisting construction or 
improvement projects or acquiring, 
managing, or disposing pf Federal lands 
and facilities.

(1) The term “Federal program” does 
not include:

(1) Federal permitting, licensing, or 
rate approval programs for activities on 
private or non-Federal lands; and

(ii) construction or improvement 
projects that were beyond the planning 
stage and were in either the active 
design or construction state on August 
4,1984.

(2) For the purposes of this section, a 
project is considered to be “beyond the 
planning stage and in either the active 
design or construction state on August 
4 ,1984” if, on or before that date, actual 
construction of the project had 
commenced or:

(i) acquisition of land or easements for 
the project had occurred or all required 
Federal agency planning documents and 
steps were completed and accepted, 
endorsed, or approved by the 
appropriate agency;

(ii) a final environmental impact 
statement was filed with the 
Environmental Protection Agency or an 
environmental assessment was 
completed and a finding of no 
significant impact was executed by the 
appropriate agency official; and

(iii) the engineering or architectural 
design had begun or such services had 
been secured by contract. The phrase 
“undertaking, financing, or assisting 
construction or improvement projects” 
includes providing loan guarantees or 
loan insurance for such projects and 
includes the acquisition, management 
and disposal of land or facilities that a 
Federal agency Obtains as the result of 
foreclosure or other actions taken under 
a loan or other financial assistance 
provided by the agency directly and 
specifically for that property. For the 
purposes of this section, the phrase 
“acquiring, managing, or disposing of 
Federal lands and facilities” refers to 
lands and facilities that are acquired, 
managed, or used by a Federal agency 
specifically in support of a Federal 
activity or program, such as national 
parks, national forests, or military bases, 
and does not refer to lands and facilities 
that are acquired by a Federal agency as 
the incidental result of actions by the 
agency that give the agency temporary 
custody or ownership of the lands or 
facilities, such as acquisition pursuant 
to a lien for delinquent taxes, the 
exercise of conservatorship or 
receivership authority, or the exercise of 
civil or criminal law enforcement 
forfeiture or seizure authority.
i t  ' i t  •>' ' *  : *  _ *

3. Section 658.3 is amended by 
revising paragraphs (c) and (d) to read 
as follows:

§658.3 Applicability and exemptions.
*  *  *  *  *
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(c) The Act and these regulations do 
not authorize the Federal Government 
in any way to regulate the use of private 
or nonfederal land, or in any way affect 
the property rights of owners of such 
land. In cases where either a private 
party or a nonfederal unit of government 
applies for federal assistance to convert 
farmland to a nonagricultural use, the 
federal agency should Use the criteria 
set forth in this part to identify and take 
into account any adverse effects on 
farmland of the assistance requested and 
develop alternative actions that would 
avoid or mitigate such adverse effects.
If, after consideration of the adverse 
effects and suggested alternatives, the 
landowners want to proceed with 
conversion, the federal agency, on the 
basis ofthe analysis set forth in § 658.4 
and any agency policies or procedures 
for implementing the Act, may provide 
or deny the requested assistance. Only 
assistance and actions that would 
convert farmland to nonagricultural 
uses are subject to this Act. Assistance 
and actions related to the purchase, 
maintenance, renovation, or 
replacement of existing structures and 
sites converted prior to the time of an 
application for assistance from a federal 
agency, including assistance and actions 
related to die construction of minor new 
ancillary structures (such as garages or 
sheds), are not subject to the Act.

(d) Section 1548 Of the Act, as 
amended, 7 U.S.C. 4209, states that the 
Act shall not be deemed to provide a 
basis for any action, either legal or 
equitable, by any person or class of 
persons challenging a federal project, 
program, or other activity that may 
affect farmland. Neither the Act nbr this 
rule, therefore, shall afford any basis for 
such an action. However, as further 
provided in section 1548, thé governor 
Of an affected state, where a state policy 
or program exists to protect farmland, 
may bring an action in the fédéral 
district Court of the district where a 
federal program is proposed to enforce 
the requirements of section 1541 of the 
Act, 7 U.S.C. 4202, and regulations 
issued pursuant to that section.

4. Section 658.4 is amended by 
revising paragraphs (a) and (c)(2), and 
by adding two new paragraphs (g) and 
•(h) to read as follows:

§658.4 Guidelines for use of criteria.
*  : ; ft : :. f t  f t  ;  ,

(a) An agency may determine whether 
or not a site is farmland as defined in 
§ 658.2(a) or the agency may request that 
SCS make such a determination. If an 
agency elects not to maké its own 
determination, it should make a request 
to SCS on Form AD-1006, the Farmland 
Conversion Impact Rating Form,

available at SCS offices, for 
determination of whether the site is 
farmland subject to the Act. If neither 
the entire site nor any part of it are 
subject to the Act, then the Act will not 
apply and SCS will so notify the agency. 
If the site is determined by SCS to be 
subject to the Act, then SCS will 
measure the relative value of the site as 
farmland on a scale of 0 to 100 
according to the information sources 
listed in § 658.5(a). SCS will respond to 
these requests within 10 working days 
of their receipt except that in cases 
where a site visit or land evaluation 
system design is needed, SCS will 1 
respond in 30 working days. In the 
event that SCS fails to complete its 
response within the required period, if 
further delay would interfere with 
construction activities, the agencÿ 
should proceed as though the site were 
not farmland.
f t  f t  f t  f t  f t

(c) * * *
(2) Sites receiving a total score of less 

than 160 need not be given further 
consideration for protection and no 
additional sites need to be evaluated. T
f t \  f t  . . . f t  . ,  . ' f t . " f f

(g) To meet reporting requirements of 
section 1546 of thé Act, 7 U.S.C. 4207, 
and for data collection purposes, after 
the agency has made a final decision on 
a project in which one or more ofthe 
alternative sites contain farmland 
subject to the FPPA, the agency is 
requested to return a copy of the Form 
AD-1006, which indicates the final 
decision of the agency, to the SCS field 
office.

(h) Once a Federal agency has 
performed an analysis under the FPPA 
for the conversion of a site, that 
agency’s, or a second Federal agency’s 
determination with regard to additional 
assistance or actions on the same site do 
not require additional redundant FPPA 
analysis.

5. Section 658.7 is amelfded by • 
redesignating paragraph (b) as paragraph
(c) and adding paragraphs (b) and (d) to 
read as follows:

§ 658.7 USDA assistance with Federal 
agencies’ reviews of policies and 
procedures.
f t  f t  f t  f t '  - f t

(b) Section 1542(b) of the Act, 7
U.S.C. 4203, requires, as appropriate, 
each department, agency, independent 
commission, or other unit of the Federal 
Government, with the assistance of the 
Department of Agriculture, to develop 
proposals for action to bring its 
programs, authorities, and ; '  •*

administrative activities into conformity 
with the purpose and policy of the Act.
ft ft ft ‘ ft ■' ft

(d) To meet the reporting 
requirements of section 1546 ofthe Act, 
7 U.S.C. 4207, and for data collection 
purposes, each Federal agency is 
requested to report to the Chief of the 
Soil Conservation Service by November 
15th of each year on progress made 
during the prior fiscal year to 
implement sections 1542 (a) and (b) of 
the Act, 7 U.S.C. 4203 (a) and (b). Until 
an agency fully implements those 
sections, the agency should continue to 
make the annual report, but may omit 
the report upon full implementation. 
However, an agency is requested to file 
an annual report for any future year in 
which the agency has substantially 
changed its process for compliance with 
the Act. , ‘
, Dated: June 8 ,1994 .
Mike Espy,
Secretary o f Agriculture.
(FR Doc. 94-14548 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 3410-16-M

Agricultural Marketing Service

7 CFR Parts 916 and 917 
(Docket No. FV94-816-2-4FR]

Nectarines and Peaches Grown in 
California; Revision of Container Pack 
Requirements for Fresh Nectarines 
and Peaches
AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Interim final rule with request 
for comments.

SUMMARY: This rule revises the pack 
requirements for volume-filled 
containers of nectarines and peaches 
grown in California shipped to the fresh 
market. This rule is designed to provide 
handlers with more flexibility in 
packing fresh nectarines and peaches 
consistent with established packing 
practices, and is needed fo help the 
California nectarine and peach * 
industries maintain the quality of fruit 
shipped to the fresh market. This rule is 
in the interest of producers, handlers, 
and consumers of these fruits.
DATES: Effective on June 17,1994. 
Comments which are received by July
18,1994 will be considered prior to 
issuance of any final rule.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent in triplicate to the Docket Clerk, 
Fruit and Vegetable Division, AMS, 
USDA, FlO. Box 96456, Rdbm 2523-S,
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Washington, DC 20090-6456;'or by 
facsimile at 202—720—5698. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection at the office of the Docket 
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT: Gary
D. Rasmussen, Marketing Specialist, 
Marketing Order Administration 
Branch, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2523-S, Washington, DC 20090-6456; 
telephone: (202) 720-5331; or Terry 
Vawter, California Marketing Field 
Office, Marketing Order Administration 
Branch, Fruit and Vegetable Division, 
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, California, 93721; 
telephone: (209) 487-5901.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Marketing Order Nos. 916 and 917 
(7 CFR parts 916 and 917) regulating the 
handling of nectarines and peaches 
grown in California, hereinafter referred 
to as the orders. The orders are effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the Act.

The Department of Agriculture 
(Department) is issuing this rule in 
conformance with Executive Order 
12866. *

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform, This rule is not intended to 
have retroactive effect. This rule will 
not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule, ..

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary’s ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after the 
date of the entry of the ruling.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. The purpose of 
the RFA is to fit regulatory actions to the 
scale of business subject to such actions 
in order that small businesses will not 
be unduly or disproportionately 
burdened. Marketing orders issued 
pursuant to the Act, and rules issued 
thereunder, are unique in that they are 
brought aboilt through group action of 
essentially small entities acting on their 
own behalf.

Thus, both statutes have small entity 
orientation and compatibility.

There are about 300 California 
nectariqe and peach handlers subject to 
regulation under the orders covering 
nectarines and peaches grown in 
California, and about 1,800 producers of 
these fruits in California. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as • 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual; 
receipts are less than $5,000,000. A 
majority of these handlers and 
producers may be classified as small 
entities.

The Nectarine Administrative 
Committee (NAC) recommended that 
the pack requirements for volume-filled 
containers of California nectarines be 
revised, and the Peach Commodity 
Committee (PCC) recommended that the 
pack requirements for volume-filled 
containers of California peaches be 
revised. These committees meet prior to 
and during each season to review the 
rules and regulations effective on a 
continuous basis for California 
nectarines and peaches under the 
orders. These committee meetings are 
open to the public, and interested 
persons may express their views at these 
meetings. The Department reviews 
committee recommendations and 
information, as well as information from 
other sources, and determines whether 
modification, suspension, or 
termination of the rules and regulations 
would tend to effectuate the declared 
policy of the Act.

Section 916.350 (7 CFR 916.350, as 
amended at 59 F R 15838) specifies 
container and pack requirements for 
fresh nectarine shipments. Paragraph
(a)(1) of § 916.350 specifies that 
nectarines in any closed package or 
container, except master containers of 
consumer packages and individual 
consumer packages, shall be packed in 
accordance with “standard pack”. 
“Standard pack” is defined in paragraph

(b) of § 916.350 as having the same 
meaning as set forth in the United States 
Standards for Grades of Nectarines (7 
CFR 51.3145 through 51.3160). Under 
the definition of “standard pack”, 
nectarines packed in certain containers 
must be tightly packed and the 
containers must be “well filled”. “Well 
filled” means that the container is 
properly filled, allowing no movement 
of its contents, and the container should 
have its contents in firm contact with 
the cover. This rule revises § 916.350 by 
adding a new proviso to paragraph (a)(1) 
specifying that the nectarines in any 
such container need only be filled to 
within one inch of the top of the 
container. This rule also removes the 
proviso in paragraph (a)(1) of § 916.350 
reading “That nectarines in any 
container shall be fairly uniform in 
size”, because such requirements are 
included within the definition of 
“standard pack” in the United States 
Standards for Grades of Nectarines, and 
therefore are not needed in this 
paragraph.

Section 917.442 (7 CFR 917.442, as 
amended at 59 FR 15840) specifies 
container and pack requirements for 
fresh peach shipments. Paragraph (a)(1) 
of § 917.442 specifies that peaches in 
any closed package or container, except 
master containers of consumer packages 
and individual consumer packages, 
shall be packed in certain containers in 
accordance with “standard pack”. 
“Standard pack” is defined in paragraph
(b) of § 917.442 as having the same 
meaning as set forth in the United States 
Standards for Grades of Peaches (7 CFR 
51.1210 through 51.1223). Under the 
definition of “standard pack”, peaches 
in certain containers must be tightly 
packed and the containers must be 
“well filled”. “Well filled” means that 
the level of the fruit must be slightly 
higher than the top edge of the container 
and the peaches are held firmly in 
place. This rule revises § 917.442 by 
adding a new proviso to paragraph (a)(1) 
specifying that the peaches in any such 
container need only be filled to within 
one inch of the top of the container.

The NAC and PCC recommended 
these revised pack requirements for 
fresh nectarines and peaches in volume- 
filled containers after a comprehensive 
review of changes in the nectarine and 
peach industry packing practices over 
the years, and the need to make 
appropriate changes in the pack 
requirements. When the pack 
requirements were established, most 
containers were of a place-pack or a 
tray-pack type, but at the present time 
substantial quantities of nectarines and 
peaches are shipped in volume-filled 
containers throughout the entire range
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of sizes packed. This revision will 
provide handlers with more flexibility 
in selecting the appropriate size 
container for certain volume-filled 
packs without potential bruise damage 
to the fruit. Under current packing 
conditions, nectarines and peaches of 
certain varieties and sizes are sometimes 
bruised when packed in accordance 
with ‘'standard pack”, because the fruit 
extends above the top of the container 
and is damaged when the lid is 
attached. There are a combination of 
factors contributing to this situation, 
including: (1) Handlers must pack a 
specific quantity of fruit, in terms of 
minimum weight, in certain containers, 
and some handlers prefer to pack 
precisely this quantity in each such 
container; (2) die volume of fruit packed 
in a particular container varies 
depending on the variety and size of 
fruit for a given pack weight; (3) 
handlers maintain a limited number of 
different size containers in inventory; 
and (4) handlers pack most of their fruit 
at the well matured stage of maturity, 
and such fruit is susceptible to bruising 
when packed too tight. This revision 
will enable handlers to pack their 
nectarines and peaches with up to one 
inch space between the top of the fruit 
and the top of the container, and result 
in less bruising of the fruit due to 
excessively tight packs.

This rule reflects the committees’ and 
the Department’s appraisal of the need 
to revise the pack requirements for 
California nectarines and peaches in 
volume-filled containers, as specified. 
The Department’s determination is that 
this rule will have a beneficial impact 
on producers, handlers, and consumers 
of California nectarines and peaches.

This rule revises pack requirements 
for fresh California nectarines and 
peaches in volume-filled containers, 
enabling handlers to pack such fruit 
consistent with desirable packing 
practices, and is needed to help the 
California nectarine and peach 
industries maintain the quality of fruit 
shipped to the fresh market. This rule is 
designed to establish and maintain 
orderly marketing conditions for these 
fruits in the interest of producers, 
handlers, and consumers.

Based on the above, the Administrator 
of the AMS has determined that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities.

After consideration of all relevant 
matters presented, the information and 
recommendations submitted by the 
committees, and other information, it is 
found that the rule, as hereinafter set 
forth, will tend to effectuate the 
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also 
found and determined, upon good 
cause, that it is impracticable, 
unnecessary and contrary to the public 
interest to give preliminary notice prior 
to putting this rule into effect, and that 
good cause exists for not postponing the 
effective date of this rule until 30 days 
after publication in the Federal Register 
because: (1) Shipment of the 1994 
season crop of fresh California 
nectarines and peaches is currently 
underway; (2) this rule relaxes pack 
requirements for both nectárines and 
peaches; (3) California nectarine and 
peach handlers are aware of these 
revised pack requirements 
recommended by the committees at 
public meetings, and they will need no 
additional time to comply with such 
requirements; and (4) the rule provides 
a 30-day comment period, and any 
written comments received will be 
considered prior to any finalization of 
this interim final rule.
List of Subjects 
7 CFR Part 916

Marketing agreements, Nectarines, 
Reporting and recordkeeping 
requirements.
7  CFR Part 917

Marketing agreements, Peaches, Pears, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR Parts 916 and 917 are 
amended as follows:

PART 916— NECTARINES GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
part 916 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 916.350 is amended by 
revising paragraph (a)(1) to read as 
follows:

§ 916.350 California nectarine container 
and pack regulation.

(a) * * *
(1) Such nectarines when packed in 

any closed package or container, except 
master containers of consumer packages 
and individual consumer packages, 
shall conform to the requirements of 
standard pack: Provided, That 
nectarines in any such volume-filled 
container need only be filled to within 
one inch of the top of the container.
* ft * ft ft

PART 917— FRESH PEARS AND 
PEACHES GROWN IN CALIFORNIA

1. The authority citation for 7 CFR 
Part 917 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 917.442 is amended by 
revising paragraph (a)(1) to read as 
follows:

§ 917.442 California peach container and 
pack regulation.

(a) * * *
; (1) Such peaches when packed in any 

closed package or container, except 
master containers of consumer packages 
and individual consumer packages, 
shall conform to the requirements of 
standard pack: Provided, That peaches 
in any such volume-filled container 
need only be filled to within one inch 
of the top of the container.
ft * * ft

Dated: June 9 ,1994 .
Eric M. Forman,
Deputy Director, Fruit and Vegetable Division. 
IFR Doc. 94-14742 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 3410-02-P

Rural Electrification Administration 

7 CFR Parts 1753 and 1755

RIN 0572-AÂ20

REA Form 525, Central Office 
Equipment Contract (Including 
Installation)

AGENCY: Rural Electrification 
Administration, USDA.
ACTION: Final rule.

SUMMARY: The Rural Electrification 
Administration (REA) hereby amends its 
regulations on Telecommunications 
Standards and Specifications for 
Materials, Equipment and Construction 
to add a Central Office Equipment 
Contract (Including Installation) and to 
announce a general revision of REA 
Form 525, Central Office Equipment 
Contract (Including Installation). REA is 
updating this contract in order to 
incorporate technological changes. 
EFFECTIVE DATE: July 18,1994.
FOR FURTHER INFORMATION CONTACT: John
J. Schell, Chief, Central Office 
Equipment Branch, 
Telecommunications Standards 
Division, Rural Electrification 
Administration, room 2836, South 
Building, USDA, Washington, DC 
20250-1500, telephone number (202) 
720-0671.
SUPPLEMENTARY INFORMATION:

Executive Order 12866
This final rule has been determined to 

be not-significant for purposes of 
Executive Order 12866 and therefore 
has not been reviewed by OMB.
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Executive Order 12372
This final rule is excluded from the 

scope of Executive Order 12372, 
Intergovernmental Consultation. A 
Notice of Final Rule entitled 
Department Programs and Activities 
Excluded from Executive Order 12372 
(50 FR 47034) exempts REA and RTB 
loans and loan guarantees, and RTB 
bank loans, to governmental and 
nongovernmental entities from coverage 
under this Order.
Executive Order 12778

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This final rule: (1) Will 
not preempt any state or local laws, 
regulations, or policies; (2) Will not 
have any retroactive effect; or (3) Will 
not require administrative proceedings 
before parties may file suit challenging 
the provisions of this rule.
Regulatory Flexibility Act Certification

The Administrator of REA has 
determined that this final rule will not 
have a significant impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). The changes 
to the Central Office Equipment 
Contract in this final rule are updates 
which have been made so that REA 
telephone borrowers can continue to « 
provide their subscribers with the most 
up-to-date and efficient telephone 
service.
Information Collection and 
Recordkeeping Requirements

The reporting and recordkeeping 
requirements contained in this final rule 
have been submitted to the Office of 
Management and Budget (OMB) in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Comments concerning these 
requirements should be directed to the 
Department of Agriculture, Clearance 
Office, Officer of Information Resources 
Management, room 404-W, Washington, 
DC 20250, and to the Office of 
Information and Regulatory Affairs of 
OMB, Attention: Desk Officer for USDA, 
room 3201, NEOB, Washington, DC 
20503. When OMB has approved the 
information and recordkeeping 
requirement contained in this final rule, 
REA will publish an amendment to this 
final rule to add the OMB control 
number and statement to the regulatory 
text.

National Environmental Policy Act 
Certification

The Administrator of REA has 
determined that this final rule will not 
significantly affect the quality of the

human environment as defined by the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et seq.). Therefore, 
this action does not require an 
environmental impact statement or 
assessment.
Catalog of Federal Domestic Assistance

The program described by this final rule is 
listed in the Catalog of Federal Domestic 
Assistance Programs under No. 10.851, Rural 
Telephone Loans and Loan Guarantees, and 
10.852, Rural Telephone Bank Loans. This 
catalog is available on a subscription basis 
from the Superintendent of Documents, the 
United States Government Printing Office, 
Washington, DC 20402.

Background

The proposed rule for 7 CFR 1755.525 
was first published in the Federal 
Register as a 7 CFR part 1762 proposed 
rule on October 29,1989, at 54 FR 
43429. Since that time part 1762 has 
been incorporated into part 1755. Due to 
the pertinence of the comments received 
REA decided to incorporate many of 
them into the document. The revised 
rule was published as a 7 CFR part 1755 
proposed rule on March 14,1991, at 56 
FR 10827 with a 60 day comment 
period. Dining this period comments 
and suggestions were received from six 
major manufacturers of central office 
equipment. Many useful comments and 
suggestions were received and many of 
them have been incorporated into the 
revised Form 525 Contract.

The last revision to the Form 525 
Contract was September 1966. Since 
that date, significant changes have been 
made in the telephone industry. The 
profound advancement in central office 
equipment technology has made 
possible many new services on a cost 
effective basis. Divestiture and 
competition, legislation and regulation 
have brought about many changes in the 
conduct of telecommunications 
business. The revised Form 525 
Contract incorporates these changes into 
the Central Office Equipment Contract. 
The main changes to the Contract are 
new requirements that: (1) Provide for a 
software license, (2) provide for patent, 
copyright, and trademark infringement 
protection, (3) provide a cap on 
consequential damages, and (4) provide 
Equal Employment Opportunity 
requirements. In addition, it revises and 
updates provisions for (1) delivery and 
installation of equipment, (2) inspection 
and testing of the completed 
installations, (3) payments to the 
contractor, (4) insurance, (5) liquidated 
damages, and (6) completion of the 
project. This action will make it 
possible for REA telephone borrowers to 
continue to provide their subscribers

with the most modem and efficient 
telephone service.

REA has issued a series of 7 CFR 
chapter XVII parts which serve to 
implement the policies, procedures, and 
requirements for administering its loan 
and loan guarantee programs and the 
loan documents and security 
instruments which provide for and 
secure REA financing. The technical 
change to 7 CFR part 1753 updates the 
number of days allowed for acceptance 
testing in order to conform with REA 
Form 525 Central Office Equipment 
Contract (Including Installation). The 
revision to 7 CFR part 1755 codifies 
REA Form 525, Central Office 
Equipment Contract (Including 
Installation). The 7 CFR part 1755 also 
describes where copies of the contract 
may be obtained, REA telephone 
borrowers are required to use the REA 
Form 525 Contract where major central 
office facilities are being procured and 
installed under contract. The present 
REA Form 525 has become outdated due 
to technological advancements and 
other reasons. Advanced technology and 
equipment concepts have introduced 
new issues. Contract terms and 
obligations need to be modified and 
updated to more accurately reflect 
present business practices. Some 
representative issues addressed in 
updating this contract are: Expansion of 
patent infringement protection to 
include copyrights, trademarks, etc.; 
software right-to-use licensing terms; 
warranty coverage; use of information; 
consequential damages; delays in 
project; liquidated damages; bonding 
and insurance; independent contractor 
provisions; and support of discontinued 
products. All these additions and 
changes have been made so that REA 
telephone borrowers can continue to 
provide their subscribers with the most 
up-to-date and efficient telephone 
service.
Comments

Public comments were received from 
Alcatel Network Systems, Inc., AT&T 
Network Systems, Mitel Public 
Switching, Northern Telecom Inc., 
Redcom Laboratories, Inc., and Seimens 
Stromberg-Carlson. The comments, 
recommendations and responses are 
summarized as follows:
G eneral Comments

One commenter remarked that a 
telephone central office switch is a 
computer and should be purchased 
using a supply type contract rather than 
a construction contract and therefore, 
REA Form 525 should not apply.

R esponse: REA feels that due to the 
very complex nature and individuality
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of each central office and the immense 
amount of coordination and 
development that must be done prior to, 
during, and after the installation a 
supply type contract would not be a 
suitable instrument to achieve the 
desired results. Further, REA feels a 
supply type contract does not provide 
the Borrower the same degree of 
protection as the REA Form 525 
Contract. This lack of protection could 
be devastating to the Borrower and 
consequently, jeopardize REA loan 
security. The required use of REA Form 
525, Central Office Equipment Contract 
{Including Installation), remains.
Notice and Instructions to Bidders

Item  4: One commenter remarked that 
the Owner should be responsible for 
providing a notice that the state requires 
a license for bidding, if such a 
requirement exists.

R esponse: Since the Bidder is the 
party who ultimately will have to abide 
by the State’s licensing requirements, 
REA believes the Bidder should bear the 
responsibility for determining whether a 
license is required for bidding.

Item  6: One commenter remarked that 
the method of bidding in the existing 
REA Form 525 makes bid bonds 
optional and the proposed REA Form 
525 removes this option. They feel that 
the option should remain.

R esponse: The existing REA Form 
525, Notice and Instructions to Bidders, 
Item 5, and the proposed RÉA Form 
525, Notice and Instructions to Bidders, 
Item 6, specifically state that each 
proposal must be accompanied by a Bid 
Bond or a certified check. No other 
option exists. The wording in both 
documents is essentially the same.

Item  14: (b) One commenter remarked 
that this requirement adds complexity 
and administrative burden because the 
manufacturers are already required to 
comply with REA Form 525, Article VI.

R esponse: Item 14(b) is required by 
the Office of Federal Contract 
Compliance Programs (OFCCP) 
requirement.
B idder’s  P roposal To Engineer, Furnish, 
Deliver, and Install Equipm ent, 
M aterials and Software
Article I, Bid Price

Section 1: Two commentera 
questioned the use of the term “Delivery 
Acceptance” in column five of this 
section.

R esponse: Column five is the time in 
calendar days between approval of the 
Contract and delivery of equipment. The 
term “Acceptance” has been removed 
from this column to more clearly define 
the requirement.

Section 1: One commenter remarked 
that there should be some instruction as 
to how to identify each project.

R esponse: REA agrees. REA has added 
Note 3 to Article I, section 1, as an 
instruction to leave a blank line between 
each Project listed in section 1.

Section 3: One commenter remarked 
that the word “substantial” should be 
replaced and one commenter remarked 
that the language “The Owner * * * 
may * * * make reasonable changes, 
additions to or subtractions from the 
Specifications * * *”Ts ambiguous and 
should be changed.

R esponse: This is the same language 
that is in the existing REA Form 525 
Contract It has worked well in the past 
and REA does not Teel there is a need 
to change it.
Article II, Delivery and Installation

Section 1: One commenter remarked 
that the draft REA Form 525 made the 
Completion of Installation pf the 
essence. The commenter feels that 
Completion of the Project should be of 
the essence, since liquidated damages 
are measured from that event.

R esponse: Completion of Installation 
is a scheduled date that must be met. 
The scheduled date for the Completion 
of the Project, as shown in Article I, 
Section 1, Column 7, is established by 
adding 60 days to the Completion of 
Installation. Liquidated Damages are 
measured from the scheduled date for 
Completion of the Project. Actual 
Completion of the Project may be a date 
earlier or later than the scheduled date 
of Completion of the Project as defined 
in Article VII, Section 1, Definitions. 
Therefore, REA believes that 
Completion of Installation must be of 
the essence.

Section 1: One commenter remarked 
that if a remote switching terminal is 
scheduled independently of a central 
office, the Contract should reflect this as 
a separate Project.

R esponse: Article I, Section 1, and the 
Contract in general, regard a central 
office, including all associated remote 
switching terminals, to be an indivisible 
unit for delivery, payment, turnover, 
closeout, liquidated damages, and other 
purposes. A host office and its remotes 
are interdependent and alterations to 
one may affect the others. Therefore, 
REA regards a host office and all 
associated remotes as one item under 
the Contract.

Section 1: One commenter remarked 
that the reference to “the satisfaction of 
the Owner and the Administrator” is a 
subjective standard and should be 
removed.

R esponse: If the language in question 
is deleted, the Section would require

unconditional adherence to the terms of 
the Contract. The language is included 
here to allow the possibility of latitude, 
where the Owner and REA agree. \

Section 3: One commenter had the 
following remarks:

(i) In the first sentence the wording 
“give sufficient supervision to” should 
be changed to "supervise.”

(ii) Also, this commenter feels the 
language “using Bidder’s best skill and 
attention” is onus and unenforceable 
and should be deleted.

(iii) The commenter also feels the 
second sentence should be expanded to 
include the following language “but that 
the failure of the Bidder to discover 
these items shall not create any 
obligation or liability on the part of the 
Bidder, nor relieve the Owner of its 
performance or responsibilities.”

R esponse: REA feels that the existing 
language is appropriate. REA disagrees 
with the expansion of the second 
sentence since REA believes it is 
reasonable for the Bidder to be 
responsible for the fulfillment of the 
Contract requirements.

Section 4: One commenter had the 
following remarks:

(i) The reference to “manufacturing” 
in the first paragraph should be replaced 
with “other than cost information or any 
other information from which cost 
could be derived.”

(ii) The commenter also suggests the 
language “each central office (and its 
associated remote switching terminals), 
feature or service” be replaced with the 
word “Project” as a potential exists for 
a remote to be scheduled as a separate 
Project.

(iii) In addition, the commenter feels 
the word “nonperformance” in the 
fourth paragraph should be replaced 
with “failure to satisfactorily resolve all 
such deficiencies as previously listed on 
the REA Form 517.”

R esponse:
(i) REA feels the language in the first 

paragraph offers sufficient protection to 
the Bidder as written. This language has 
not been changed.

(ii) As previously responded to, 
Article I, Section 1, and the Contract in 
general, regard a central office, 
including all associated remote 
switching terminals, to be an indivisible 
unit. However, in the interest of brevity, 
this language has been replaced with the 
word “Project.”

(iii) REA agrees and has revised 
Article II, section 4, paragraph 4 to 
include the suggested language.

Section 4: One commenter remarked 
that the fourth paragraph of this Section 
imposes an artificial thirty (30) day 
requirement for correction of 
deficiencies. They suggest the Section
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be amended to require corrections 
within thirty (30) days of receipt of the 
REA Form 517 from the Borrower or by 
the scheduled date for Completion of 
the Project, whichever is longer.

R esponse: REA feels this Section 
offers the Bidder and the Borrower 
equal protection by imposing specific 
time limits for the Borrower’s tests and 
the Bidder’s corrections. This language 
has not been changed.

Section 7: One commenter remarked 
that the first paragraph of this Section 
should be modified to permit the Bidder 
either to correct the defect within 30 
days or to agree with the Borrower 
during such 30 days on a course of 
correction reasonably designed to cure 
the defect

R esponse: REA agrees. This Section 
has been revised to allow an extension 
of time if agreed upon by the Owner and 
REA. ^

Section 7: One commenter remarked 
that refund and credit options should be 
included in the event a defect cannot 
reasonably be corrected.

Response: Such a provision would 
give the Bidder the right to simply “buy 
back” equipment or software when a 
problem is encountered. To the 
Borrower, this means that essential 
features or capability could be lost and 
would remain unavailable for the entire 
useful life of new switching equipment. 
The resulting reduction in value of the 
Contract to the borrower cannot be 
predicted. This option has not been 
added to Form 525.

Section 7: One commenter remarked 
that minor “bugs” are inherent in all 
software and should not rise to the level 
of warranty defects.

Another commenter remarked that the 
Form 522 Specifications and not other 
technical material provided by the 
Bidder should be the standard for 
software warranty.

Response: REA feels the performance 
of the software must be in accordance 
with the Form 522 Specifications and 
Bidder documentation.

The Bidder documentation is 
furnished to assist the borrower in the 
operation, administration and 
maintenance of the switch.

Section 7: Three commenters 
remarked that this Section should be 
rewritten to add disclaimers and. 
exclusive remedies and to limit the 
Bidder’s liabilities and limit the 
Owner’s remedies.

Response: REA believes that the 
language as stated divides the risks 
equitably.

Section 7(a): One commenter 
remarked that the reference to “a central 
office and its associated remote

switching terminals” be deleted and 
replaced with the words “each Project.”

R esponse: As previously responded 
to, this language has been replaced with 
the word “Project.”

Section 7(b): Three commenters 
remarked that the warranty period for 
software should be shortened.

R esponse: REA requires a five (5) year 
warranty period because software is 
information based and defects in seldom 
used programs would not be detected 
until the program is used. REA believes 
that over a 5 year period even seldom 
used programs would be used and any 
defects corrected.

Section 7(e): One commenter 
remarked that exceptions to the 
warranty in the subsection should also 
include fire, explosions, power failures, 
force majeure, and equipment which is 
normally consumed in operation, such 
as fuses.

R esponse: The warranty must cover 
losses of whatever nature, resulting from 
causes covered by the warranty 
provided for in the formal Contract.

Section 7(f): One commenter 
requested that the period after the word 
“Owner” in the last line in the 
subsection be deleted and the words 
“during the warranty period, thereafter, 
all such costs and risk of shipping shall 
be borne by the Owner.” be added.

R esponse: The first paragraph of the 
Section specifically defines these 
conditions as applying “Throughout the 
warranty period * * REA does not 
feel additional language is required to 
further define this.
Article III, Payments and Releases of 
Lien

Section l(a),(b): One commenter 
remarked that these subsections are 
unfair as written. Each central office and 
its associated remotes should be treated 
separately for payment purposes to 
allow the Bidder to get paid for his 
investment in a timely manner.

R esponse: Article I, Section 1*. and the 
Contract in general, regard a central 
office, including all associated remote 
switching terminals, to be an indivisible 
unit for delivery, payment, turnover, 
closeout, liquidated damages, and other 
purposes. A host office and its remotes 
are interdependent and alterations to 
one may affect the others. Therefore, 
REA regards a host office and all 
associated remotes as one item under 
the Contract.

Section 1(c): One commenter 
remarked that the phrase “Completion 
of the Contract” in this subsection 
should be changed to read “Completion 
of the Project.” This would enable the 
Bidder to receive the final ten percent

(10%) for each Project as it is 
satisfactorily completed.

R esponse: These have been the 
standard REA Contract terms for many 
years. REA feels it offers sufficient 
protection to the Borrower that the 
Contract will be completed in a 
satisfactory manner, while allowing the 
Bidder a return on its investment prior 
to satisfactory completion of the 
Contract. Also, the Bidder can receive 
the final ten percent (10%) of a Project 
if the partial closeout procedure is 
allowed.

Section 1(a), (b), (c): One commenter 
remarked that unproven features and 
capabilities should not delay payments 
for the Project.

R esponse: Unproven features and 
capabilities are listed as separate 
Projects in Article I, section 1, with 
separate time frames for delivery and 
installation of features and capabilities 
that cannot be provided at the time of 
Completion of the Project. If separate 
schedules are not part of the Contract, 
delays in delivery would cause delays 
in payments for die entire Project. This 
encourages a Bidder’s disclosures as 
required in Article V, section 2.

Section 1(e): One commenter 
remarked that the subsection should be 
reworded to require the Owner to pay 
the Bidder for each central office if the 
subsection is not struck out.

R esponse: REA agrees with this 
comment. The language in Section 1(e) 
has been changed to require the Owner 
to strike out this section if the partial 
closeout procedure is not to be allowed.

Section 2: One commenter remarked 
that this section references a “Waiver 
and Release of Liens,” a “Certificate of 
Contractor” and a “Certificate of 
Contractor and Indemnity Agreement” 
but these documents were not made 
public at the time, consequently, they 
reserve their right to comment after they 
are issued.

R esponse: The documents referred to 
by the commenter are_existing and have 
not been revised. If any changes are 
made to the aforementioned documents 
they will be published as a Proposed 
Rule and comments will be requested at 
that time.
Article IV, Particular Undertakings of 
the Bidder

Section 1(b): Two commenters 
remarked that this Section is unfair to 
the Bidder. They feel that the Bidder 
should only be responsible for damages 
caused by the Bidder and that the 
Borrower is in a much better position to 
protect its site, and guard against fire, 
flood and theft.

R esponse: The Bidder is required by 
law to have insurance from
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commencement to completion of the 
Contract. The Bidder also has charge 
and control of all work, equipment, 
materials and software to be done or 
used therein. Therefore, REA feels the 
Bidder is in a better position during this 
time period to protect itself against risk 
of'loss.

Section 3: One commenter remarked 
that commercial insurance is 
unnecessary. Specifically, the coverage 
limits required are within the 
“deductible” for large companies. Thus 
the risk is self retained.

R esponse: Insurance requirements for 
contractors are set forth in 7 CFR part 
1788, subpart C, Insurance for 
Contractors, Engineers and Architects. 
Generally, this regulation is intended to 
set minimum coverage requirements for 
companies of all sizes.

Section 5: One commenter remarked 
that the 525 Contract should be 
modified to include a Uniform Software 
Agreement.

R esponse: REA agrees. A Uniform 
Software License was drafted and 
published for comments on May 20,
1993, at 58 FR 29363, and was 
published as a final rule on April 14,
1994, at 59 FR 17675. The final rule will 
be an addendum to any 525 or 545 
Contract that requires a license.

Section 6: One commenter remarked 
that some guarantees may not be 
transferable or assignable by the Bidder* 
and this Section should be subject to 
any applicable restrictions on transfer or 
assignment.

R esponse: Article IV, section 6 has 
been revised to allow for restrictions on 
transfer of warranties. However, 
regardless of restrictions upon transfer 
or assignment, the warranty coverage 
defined in Article II, section 7, is 
required.

Section  7; Two commentées remarked 
that a buy back option should be 
allowed for infringement of intellectual 
property rights.

R esponse: Such a provision would 
give the Bidder the right simply to “buy 
back” equipment or software when a 
copyright problem is encountered. To 
the; Owner, this means that essential 
features or capability could be lost and 
would remain unavailable for the entire 
useful life of the new switching 
equipment. The resulting reduction in 
value of the Contract to the Owner 
cannot be predicted, and often would be 
greater than the amount the Owner paid 
for the price of the infringing equipment 
or software.

Section 7: One commenter remarked 
that this Section should be limited to 
United States patents, trademarks, 
copyrights and trade secrets.

R esponse: REA believes this would 
not provide sufficient protection.

Section 7: One commenter remarked 
that the Bidder should he allowed to 
take pro-active steps to avoid an 
injunction, rather than always having to 
react to an injunction after it is imposed.

R esponse: This section merely states 
the action the Bidder must take t6 
protect the Owner after the use of the 
equipment or software is enjoined. It 
does not proscribe any action the Bidder 
may wish to take to protect its own 
interests and the Owner’s interests 
before the injunction is granted.
Article V, Remedies

Section 2: Three commenters 
remarked that the cap on liquidated 
damages is excessive and unrelated to 
any actual damage.

R esponse: REA believes that if a limit 
is to be set it should not be less than the 
price of the affected central office and 
all associated remote switching units. 
This in many cases will be less than the 
total Contract price. This Section also 
instructs the Owner to notify the Bidder 
in writing how the liquidated damages 
were computed.

Section 2: One commenter remarked 
that previous draft versions of the 525 
Central Office Equipment Contract 
better defined “placed in service” and 
assumes liquidated damages are applied 
based on that date.

R esponse: REA believes that the 
wording “used by the Owner to earn 
revenue” more clearly defines “placed 
in service.” Article V, sections 2 and 5, 
and Article VII, section 1, Definitions, 
clearly state that liquidated damages can 
only be assessed and are the exclusive 
remedy when the Bidder has failed to 
complete the Project on time and are not 
based on when a central office is placed 
in service.

Section 2: One commenter remarked 
that the Bidder should not be assessed 
liquidated damages based on the entire 
Project when a only a portion is 
delayed.

R esponse: As stated previously, the 
central office and all associated remote 
switching terminals are a unit for the 
purposes of this Contract. Liquidated 
damages are measured from 
“Completion of Project.” This gives the 
Bidder an incentive to complete the 
Project in a timely manner. If liquidated 
damages were assessed on each 
individual part of a Project, then in 
some cases the incentive to finish the 
Project on time would be removed.

Section 2: One commenter remarked 
that liquidated damages Should not 
apply to features or capabilities that are 
not fully developed or do not have a 
verifiable satisfactory field performance

because they have been accepted by the 
Owner and by definition they are 
unproVen. It was also felt that even if 
they are not exempt, liquidated damages 
should not apply if the central office has 
been placed in service.

R esponse: The Owner allowed these 
unproven features to be bid based on a 
time period established by the Bidder 
for the availability of these features. A 
Bidder’s responsibility to provide the 
features or capabilities bid on, in the 
time period established by the Bidder, 
cannot be diminished by notifying the 
Owner that they are not going to be 
available in the time promised. The 
language in Article V, section 2, 
remains.

Liquidated damages on unproven 
features are a measure of revenue that 
would be lost by that feature not being 
available on time. It does not have a 
bearing on, and should not be associated 
with, revenue from the rest of the 
Project that is in service. If it was as 
suggested in the comment, then it 
would be a penalty to the Owner in lost 
revenue for the Bidder not completing 
the feature or capability as scheduled.

Section 2: One commenter remarked 
that additional language be added after 
the word “Provided,” to Clarify this 
provision. It was also felt that the last 
line of this section seemed 
inappropriate and should be deleted,

R esponse: REA feels the existing 
language clearly identifies the intent of 
this provision. Also, a Bidder’s 
responsibility to complete the Project as 
originally bid should not be diminished 
because of neglect by the Bidder to 
notify the Owner of unproven or 
unavailable features or capabilities. The 
last sentence remains.

Section 3: Four commenters remarked 
on this section. From the comments 
received, it appears this section is still 
of great concern to the equipment 
manufacturers. The comments and 
recommendations received are 
summarized below:

(i) Two commenters remarked that ten 
times the Contract price is excessive. 
Three commenters remarked that they 
should be able to disclaim 
consequential damages. Two 
commenters remarked that that much 
exposure is probably not insurable but 
if it was, the premiums would be 
excessive and would be passed on to the 
Owner. One commenter recommended 
that consequential damages be the lesser 
of five times the purchase price of the 
affected central office and its associated 
remote terminals, or $5.0 million.

(ii) One commenter recommended 
that the Owner retain the liability since 
the Owner is in a better position to 
prevent losses by properly maintaining
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its network. One commenter felt that 
consequential damages should only be 
available during the warranty period.

R esponse:
(i) The existing Form 525 does not 

limit the liability for incidental or 
consequential damages. REA’s intent is 
to place a limit of liability on 
consequential and incidental damages, 
except for personal injury or tangible 
property damage, which will: enable 
Bidders to insure for a risk of known 
limit; provide Owners with protection 
against losses related to product failure; 
protect the government’s loan security; 
and serve as a standard that Bidders and 
Owners alike can expect to see on every 
Contract so Competitive bidding can be 
facilitated. REA has established a 
liability limit of ten times the total 
Contract amount, Which will result in a 
limit in the range of $2.5 million to $10 
million for typical REA Contracts,

(ii) Consequential damages provide a 
measure of protection from loss due to 
product failure or other causes related to 
the Bidder’s  performance. Since the risk 
of lo§s still exists after the warranty 
period, consequential damages must 
also be available.

Section 5: One commenter remarked 
that in order to make the proposed draft 
consistent with the suggested addition 
of exclusive remedies language in other 
sections, some minor language 
adjustments are needed for this section.

Response: REA has not added 
exclusive remedy language so no 
language adjustments were made.

Section 5 : One commenter remarked 
that cumulative remedies should not 
apply for a normal warranty claim. The 
warranty provisions of the Contract 
provide for a remedy and course of 
conduct in the event of a product 
failure.

Response: The warranty provisions 
may not fully protect the Borrower in 
some situations. For example, a 
defective component, serviced under 
Article II, section 6, could cause a 
consequential damages claim. The 
language in section 5 is unchanged.
Article VI, Equal Employment

One commenter remarked that a 
number of large national employers 
nave made direct arrangements with the 
Office of Federal Contract Compliance 
Programs (OFCCP) relating to the 
procedures to be followed in connection 
with EEO policies and language should 
b© added, to this Article VI to cover 
separately negotiated arrangements. y

Response: The language in Article VI, 
was provided by the Office of Federal 
Contract Compliance Programs (OFCCP) 
and cannot be changed by REA.
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Article VII, Miscellaneous
Section 1: One commenter felt the 

definition of Software should be 
expanded to clarify that Software means 
the Software provided to the Owner by 
the Bidder hereunder and the words 
“and similar design level 
documentation” should be inserted after 
the words “source code” in this 
subsection. It was also felt that the 
definition of Project should be 
expanded to include remote switching 
terminal(s).

R esponse: REA feels the definition of 
the term “Software” is appropriate as 
written and will not be construed to 
mean any software other than the 
software furnished for the Contract in 
question. The words “and similar 
design level documentation” have not 
been added to the words “source code.” 
Source code is a definable commodify 
but “and similar * * is overly 
vague. REA also feels the definition of 
the word “Project” is sufficient. If a 
remote is to be a separate Project, it 
must be listed as such in Article 1, 
section 1.

Section 1: One commenter is 
concerned that the Owner’s failure to 
provide site availability and needed 
facilities for remotes can unduly hold 
up Completion of the Project. The 
commenter proposed adding language to 
cover that event.

R esponse: REA feels the definition of 
“Completion of the Project” is 
appropriate. The concerns of “Site 
availability or functionality” not being 
available in a timely manner is covered 
under Article II, section 1, Time of 
Completion of Installation.

Section 2: Two commenters remarked 
on this section. Their comments are 
summarized below:

(i) One commenter remarked that this 
Section still requires that equipment 
and software support be provided for 
five or eight years from discontinuing 
the manufacture of that Equipment. The 
commenter feels this time period should 
commence upon Completion of the 
Contract. It is felt this provision as 
drafted would penalize Bidders which 
enhance and manufacture existing 
equipment and reward Bidders who 
discontinue manufacture of equipment 
and develop new and incompatible 
equipment.

(ii) One commenter wanted to revise 
the language to change the intent bf this 
paragraph and also add a provision for 
a one (1) year software warranty.

R esponse: REA previously responded 
in the Federal Register on March 14, 
1991, at 56 F R 10827, that it concludes, 
based on previous comments, that this 
new Section strikes a reasonable balance 
for sellers and buyers.

/ Rules and Regulations

Section  3: One commenter remarked 
that its only area of concern arises in a 
two fold fashion. To begin with, the use 
of the word “and” following the word 
“substantially” in the first sentence 
interferes with the intended meaning of 
the sentence, and as such, should be 
deleted. The specific concern arises 
from the wording of this section 3, 
Notwithstanding the possibility of 
authorization by the Administrator, it 
suggests that such authorization is 
permissive, not mandatory and that 
therefore the intent of REA Bulletin 
344-3 is not met. The commenter 
submits that such authorization be 
mandatory in the event the valuation 
conditions of the Bulletin are met.

R esponse: The word “and” following 
“substantially” in the first sentence is a 
typographical error and has been 
changed to “all.” In regard to the 
Administrator’s authorization being 
permissive, the Administrator’s 
authorization is not required when the 
conditions of Bulletin 344-3 are met. It 
is only required when the conditions of 
Bulletin 344-3, paragraph IV.B. or IV.C. 
are not met.

Section 6: One commenter remarked 
that the proposed draft has added a new 
sentence to this section which releases 
the borrower from its obligation to 
maintain the confidentiality of the 
Bidder’s proprietary information if the 
Bidder fails to fulfill its continuing 
support obligations. The commenter 
believes the proposed remedy for such 
a problem is overly broad and is 
punitive to the Bidder.

R esponse: REA feels this Section 
offers sufficient protection for the 
Bidder and the Owner. The only way 
the Owner can be released from the 
confidentiality requirement is by the 
Bidder’s failure to meet the obligations 
of the Form 525 Contract. Article VI, 
section 6, as proposed, provides some 
incentive not to violate the obligations 
of the. Contract.

Section 12: One commenter suggested 
that the Bidder not be required to obtain 
the consent of its surety for all sub
contractors. It is felt that if the surety 
makes such a requirement on the 
Bidder, this language adds nothing to 
the Bidder’s obligation to obtain proper 
protection. On the other hand, if such a 
condition is not required by the surety, 
there should be no need to retain this 
condition.

R esponse:The only way the REA and 
the Owner can be assured that the 
surety allows subcontractors is by 
written consent. The language in this 
section remains unchanged.
* Section 12: One commenter remarked 

that either party should be permitted to 
subcontract the Agreement to an affiliate
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without the consent of the other party.
A corporate restructuring of a Bidder 
should not be able to be arbitrarily held 
up by a single Owner.

R esponse: REA does not feel that a 
Bidder should be allowed to arbitrarily 
subcontract an REA Contract without 
the proper consent, which will not be 
unreasonably withheld. This language 
has worked well in the past and REA 
feels it will continue to work well in the 
future.
List of Subjects 
7 CFR Part 1753

Communications equipment, Loan 
programs—communications, Reporting 
and recordkeeping requirements, Rural 
areas, Telephone.
7 CFR Part 1755

Loan programs—communications, 
Reporting and recordkeeping i . 
requirements, Rural areas, Telephone.

For the reasons set out in the 
preamble, chapter XVII of title 7 of the

Code of Federal Regulations is amended 
as follows:

PART 1753— TELECOMMUNICATIONS 
SYSTEM CONSTRUCTION POLICIES 
AND PROCEDURES

Ì . Thè authority citation for part 1753 
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.
2. In § 1753.39, paragraph (f)(l)(i) is 

revised to read as follows*

$ 1753.39 Closeout documents.
. *  ‘ i t   ̂ .it i t . .

|f| * * *
(1) * * *
(i) Immediately following completion 

of the last central office equipment 
installation, arrange with the 
contractor’s installer, connecting 
company (where necessary), and the 
GFR for performance of the acceptance 
tests of offices not previously tested.
The date for testing should be 
established so that the installer will not

be required to return to the site for the 
sole purpose of assisting in these tests. 
Acceptance tests shall be performed 
within 30 days of completion of the 
installation, unless otherwise requested 
in writing by the contractor and 
approved in writing by the borrower.
i t  i t  it :  ; . . i t  i t

PART 1755s—TELECOMMUNICATIONS 
STANDARDS AND SPECIFICATIONS 
FOR MATERIALS, EQUIPMENT AND 
CONSTRUCTION

1. The authority citation for part 1755 
continues to read as follows:

Authority: 7 U.S.C, 901 etseq., 1921 etseq.

2. Section 1755.93 is amended by 
revising the entry for Form 525 in the 
table and footnote 1 at the end of the 
table to read as follows:

§ 1755.93 List of standard forms of 
telecommunications contracts.

' i t  •_ 'it  : Ar. i t  \

REA
form
No.

Issue date Title Purpose Source of 
copies

525 ..... f July 18,1994 Central Office Equipment Contract (Including 
Installation).

■ ' )  :• ■ *  " *

Purchase and Installation of central office REA.1 
switching equipment

1A limited number of copies of the publication will be furnished by REA upon request As; this document is produced by the Federal Govern
ment and is, therefore, in the public domain, additional copies may be duplicated locally by any user as desired. Requests for copies should be 
sent the Director, Administrative Services Division, U.S. Department of Agriculture, Rural Electrification Administration, Washington, DC 20250. 
The telephone number of the REA Publication Office is (202) 720-8674.

i t  . i t  i t  i t  i t

3. Section 1755.525 is added to read 
as follows:

§1755.525 Form 525, central office 
equipment contract (including installation.).

The REA Form 525, Central Office 
Equipment Contract (Including 
Installation), in this section shall be 
used for all purchases of central office 
equipment (other than such purchases 
of special equipment using Form 397) 
using REA financial assistance when the 
equipment is supplied and installed by 
the seller or installed by a firm under 
Contract with the seller as defined in 7 
CFR part 1753, subparts E and H. The 
REA Form 525 Central Office 
Equipment Contract follows:
Central Office Equipment Contract 
(Including Installation)
Notice and instructions to Bidders; Central 
Office Equipment Project (Including 
Installation) ,

1. Sealed Proposals for the engineering,
; furnishing, delivery, and installation of

central office equipment, materials and 
software for the

(hereinafter called the “Owner”) which is t o ; 
be part of the system known as

to be financed pursuant to a loan contract 
between the Owner and the United States of 
America (hereinafter called the 
“Government”) by the Administrator of th e , 
Rural Electrification Administration 
(hereinafter called the ‘■ Administrator”) will 
be received by the Owner on or before 
________ • o’clock,________ .M.,

at

at which time and place the Proposals will 
be publicly opened and read, The Rural 
Telephone Bank may also be a party to the 
loan contract.

2. The Bid Documents (composed of plans, 
specifications and drawings), together with 
all necessary forms and other documents for 
Bidders, maybe obtained from the Owner or 
from the Engineer, at the latter’s office at

The Specifications may be examined at the 
office of the Owner or at the office of the 
Engineer. A copy of the loan Contract 
between the Owner and the Government may 
be examined at the office of the Owner.

Each set of Bid Documents will have a 
serial number, assigned by the Engineer, and 
the number of each set with the name of the 
Bidder will be recorded by the Engineer. Bids 
will be accepted only from original Bidders, 
or from some other qualified Bidder to whom 
such a set has been transferred by the original 
Bidder with the approval of the Engineer 
prior to the; pre-bid technical session.

3. A pre-bid technical session will be held 
with each Bidder during the week of 

. 19 ____ at

for the purpose of receiving the Bidder’s 
Technical Proposal, discussing details of the 
Project(s), and considering suggestions from 
Bidders. The Owner shall attach to this 
Notice a list of the information required in 
the Bidder’s Technical Proposal. Each Bidder 
will be given a specific time period for the 
pre-bid technical session. At the pie-bid 
technical session, toe Bidder shall folly 
describe to the Owner any exceptions to the 
Specifications the Bidder may request. In
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addition, the Bidder shall identify all features 
and capabilities that are not fully developed, 
or do not have a verifiable satisfactory field 
performance record. If the Owner decides to', 
incorporate any changes into the 
Specifications, the Owner shall furnish all 
prospective Bidders a copy of the 
Specifications containing such revisions (the 
"Revised Specifications”! and all Bids shall 
be made on the basis of the Revised 
Specifications. At this session, the Bidder 
shall identify all documentation and 
materials that it claims constitute agreed 
excluded documentation under section
(2)(xi) of the Software License. The Bidder 
shall claim as agreed excluded 
documentation only those items it may be 
unable to provide to the Borrower as required 
by said section (2)(xi). The Engineer shall 
immediately provide a list of all items so 
identified to [appropriate REA office]. The 
Engineer shall inform thè Bidder at least 

■*r. days before the scheduled bid 
opening whether either the Engineer or [REA] 
will reject the Bid because of items so 
identified. Licensor agrees that certain 
Licensed Software cannot be excluded from 
the requirements of said section (2)(xi), 
including but not limited to software that 
would significantly impair the operation of 
the System, would significantly impair the 
ability of the Owner to generate revenue, or 
would pose a risk to REA loan security. If 
allowed, the agreed excluded documentation 
shall be individually identified in an 
attachment to the Bid. No bid shall be 
accepted from a Bidder who fails to attend 
the pre-bid technical session or fails to 
demonstrate to the Owner that its equipment 
meets the requirements of the Plans and 
Specifications.

4. Proposals shall be.submitted on the 
forms furnished by the Owner and must be 
delivered in a sealed envelope addressed to 
the Owner. The name and address of the 
Bidder, its license number, if a license is 
required for bidding on a project by the State, 
and the date and hour of the opening of bids 
must appear on the envelope in which the 
Proposalis submitted. Proposals must be in 
ink or typewritten. No alterations or 
interlineations will be permitted, unless 
made, initialed, and dated before submission.

5. Prior to the submission of the Proposal, 
the Bidder shall make and shall be deemed 
to have made a careful examination of the 
Specifications, forms of Bidder’s Proposal 
and Acceptance, and Contractor’s Bond 
attached hereto, and shall become informed 
as to the location and characteristics of the 
proposed central office and remote terminal 
installations, features and services, the 
transportation facilities, the kind of facilities 
required before and during the delivery and 
installation of the equipment and materials, 
the general local conditions and all other 
matters that may affect the cost and the time 
of completion of the installations. Bidders 
will be required to comply with all 
applicable statutes, codes, and regulations, 
including those pertaining to the licensing of 
contractors and the “Anti Kick-Back Acts,” 
as amended, (40 U.S.C. 276c; 41 U.S.C. 51 et 
seq.) and regulations issued pursuant thereto, 
and 18 U.S.C. 287, 874 ,1001 , as amended.

6. Each Proposal must be accompanied by 
a Bid Bond, in the form attached, or a

certified check on a bank that is a member 
of the Federal Deposit Insurance Corporation, 
payable to the order of the Owner, in an 
amount equal to ten percent (10%) of the 
maximum possible bid price. The maximum 
possible bid price is the sum of the total base 
bid, spare parts, maintenance tools and all 
positive amounts for alternates. Each Bidder 
agrees that, if its Proposal is one of the three 
low Proposals, its Bid Bond or check shall be 
held by the Owner until a Proposal is 
accepted and Contractor’s Bond, when 
required, is furnished by the successful 
Bidder and such acceptance has been 
approved by the Administrator, or for a 
period not to exceed ninety (90) days from 
the date hereinbefore set for the opening of 
Proposals whichever period shall be the 
shorter. If such Proposal is not one of the 
three low Proposals, the Bid Bond or check 
will be returned to the Bidder within a 
period of thirty (30) days.

7. The successful Bidder will be required 
to furnish to the Owner a Contractor’s Bond 
in conformance with the requirements of 7 
CFR part 1788, subpart C, Insurance for 
Contractors, Engineers, and Architects.

8. Should the successful Bidder fail or 
refuse to furnish a Contractor’s Bond within 
thirty (30) days after written notification of 
the award of the Contract by the Owner, the 
Bidder will be considered to have abandoned 
the Proposal. In such event, the Owner shall 
be entitled (a) to enforce the Bid Bond in 
accordance with its terms, or (b) if a certified 
check has been delivered with the Proposal, 
to retain from the proceeds of the certified 
check the difference (not exceeding the 
amount of the certified check) between the 
amount of the Proposal and such larger 
amount for which the Owner may in good 
faith contract with another party to construct 
the Project(s). The term “successful Bidder” 
shall be deemed to include any Bidder whose 
Proposal is accepted after another Bidder has 
previously refused or has been unable to 
execute the Contract or to furnish a 
Contractor’s Bond.

9. If requested by the Owner or the 
Administrator, the Bidder shall furnish 
evidence, satisfactory to the Owner and the 
Administrator, that the Bidder has the 
necessary facilities, ability, and financial 
resources to perform the Contract.

10. The Contract, when executed, shall be 
deemed to include the entire agreement 
between the parties thereto and neither party 
shall claim any modification thereof resulting 
from any representation or promise made at 
any time by any officer, agent, or employee 
of the other or by any other person.

11. The Owner reserves the right to waive 
minor irregularities or minor errors in any 
Proposal, if it appears to the Owner that such 
irregularities or errors were made through 
inadvertence. Any such irregularities or 
errors so waived must be corrected on the 
Proposal in which they occur prior to the 
execution of any Contract which may be 
awarded thereon. Failure to provide a Bid 
Bond or check as specified in item six (6) 
above is not a minor irregularity.

12. The Owner reserves the right to reject 
any or all Proposals.

13. The equipment to be furnished for all 
central offices and remote switching

terminals included in the Proposal is to be 
of one and the same basic design. A Proposal 
submitted on any other basis will not be 
considered.

14. Equal Opportunity and Employment
(a) The Offeror’s or Bidders’s attention is 

called to the “Equal Opportunity Clause” and 
the “Standard Federal Equal Employment 
Specifications” set forth herein,

(b) The goals and timetables for minority 
and female participation, expressed in 
percentage terms for the Contractor’s 
aggregate workforce in each trade on all 
construction work in the covered area, are as 
follows:

Time
tables

Goals for mi
nority participa
tion for each 

trade

Goals for fe
male participa
tion in trade

(Insert goals for (Insert goals for
each year) each year)

These goals are applicable to all the 
Contractor’s construction work (whether or 
not it is federal or federally assisted) 
performed in the covered area. If the 
Contractor performs construction work in a 
geographical area located outside of the 
covered area, it shall apply the goals 
established for such geographical area where 
work is actually performed. With regard to 
this second area, the Contractor also is 
subject to the goals for both its federally 
involved and nonfederally involved 
construction.

The Contractor’s compliance with 
Executive Order 11246 (3 CFR, 1963-1965  
Comp., p. 340) and the regulations in 41 CFR 
part 60—4 shall be based on its 
implementation of the Equal Opportunity 
Clause, specific affirmative action obligations 
required by the specifications set forth in 41 
CFR 60-4.3(a), and its efforts to meet the 
goals. The hours of minority and female 
employment and training must be 
substantially uniform throughout the length 
of the contract, and in each trade, and the 
Contractor shall make a good faith effort to 
employ minorities and women evenly on 
each of its projects. Transfer of minority or 
female employees or trainees from Contractor 
to Contractor or from project to project for the 
sole purpose of meeting the Contractor’s 
goals shall be a violation of the contract, 
Executive Order 11246 and the regulations in 
41 CFR part 60-4 . Compliance with the goals 
will be measured against the total work hours 
performed.

(c) The Contractor shall provide written 
•notification to the Director of the Office of 
Federal Contract Compliance Programs 
within 10 working days of award of any 
construction subcontract in excess of $10,000  
at any tier for construction work under the 
contract resulting from this solicitation. The 
notification shall list the name, address and 
telephone number of the subcontractor; 
employer identification number of the 
subcontractor; estimated dollar amount of the 
subcontract; estimated starting and 
completion dates of the subcontract; and the 
geographical area in which the subcontract is 
to be performed. ~ .■ ;
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(d) As used in this Notice, and in the 
contract resulting from this solicitation, the 
“covered area” is

(insert description of the geographical areas 
where the contract is to be performed giving 
the state, county and city, if any).

Note: Paragraph 14 is applicable to the 
extent required by law. If applicable, certain 
information needs to be inserted at 
subparagraphs (b) and (d). In determining 
whether and how this paragraph is 
applicable, reference should be made to 
Office of Federal Contract Compliance 
Programs regulations (41CFR Chapter 60).

Date

Owner 
By —

Title ------------- ------ ----- --------------- ------
Bidder’s Proposal to Engineer, Furnish, 
Deliver, and Install Equipment, Materials and 
Software
(Proposal shall be submitted in ink or 
typewritten)
T o :---------------- ----------------------------------
(Hereinafter called the “Owner”)

The undersigned (hereinafter called the 
“Bidder”) hereby proposes to engineer, 
furnish, deliver, and install the equipment, 
materials and software for each Project listed 

- under Column 1, “Project,” in Article I, 
section 1, and described in the plans, 
specifications and drawings (hereinafter 
called the “Specifications”) prepared by the 
Owner and attached hereto and made a part 
hereof, financed by a loan to the Owner made 
or guaranteed by the United States of 
America, acting through the Administrator of 
the Rural Electrification Administration 
(hereinafter called the “Administrator”), or

by loans to the Owner by the United States ; 
of America and by the Rural Telephone Bank, 
and designated :

The Bidder has become informed as to the 
location and Characteristics of the proposed 
installations, has become informed as to the 
kind of facilities required before and during 
the delivery and installation of the 
equipment, material, and software and has 
become acquainted with the labor conditions 
which would affect the work.

The Bidder agrees that if its bid is accepted 
the following terms and conditions shall 
govern.

If, in submitting this Proposal, the Bidder 
has taken any exception to the form of 
proposal furnished by the Owner, the Bidder 
understands that the Owner and the 
Administrator may evaluate the effect of such 
change as they see fit and they may exclude 
the Proposal from consideration in 
determining the award of the Contract.

Article I
[Section 1. Bid Price. The Bidder will engineer, furnish, deliver, and install the equipment, materials, and software described in the Specifications

for the following sums:]

Time in calendar days

Project (see notes 1,2 
and 3)

(1)

Materials, 
equipment, 
and soft

ware

(2)

Installation

(3)

Base bid 

(4)

Delivery

(5)

Completion 
of installa

tion

(6)

Completion 
of the 
project 

(see note 
4)

(7):

Spare
parts

(8)

Hem

(9)

Mainte
nance 

|f tools

(10)

$ $ $ $ a $
$ $ $ $ b $
$ $ $ $ c $
$ $ $ $ d $
$ $ $ $ e $
$ $ $ $ f $
$ $ $ $ 9 $
$ $ $ $ h $
$ $ $ $ i $
$ $ $ $ j $

To ta ls................ $ $ xxxxxxx- XXXXXXX- XXXXXXX- XXXXXXX- $ XXX $
XXX XXX XXX XXX

Total Base B id _ $ xxxxxxx- XXXXXXX- xxxxxxx- XXXXXXX- xxxxx xxxxxxx-
XXX XXX XXX XXX XXX

Alternate No. 1 ............ $ $ $ $ k $
Alternate No. 2 ............ $ $ $ $ 1 $
Alternate No. 3 ............ $ $ $ $ m $
Alternate No. 4 ............ $ $ $ $ n $
Alternate No. 5 ............ $ $ $ $ 0 $
Alternate No. 6 ............ $ $ $ $ P $

Note 1 : If a remote switching terminal, so designate and list after host office.
Note 2: All items included in a Project shall have the same completion schedule.
Note 3: Each Project shall be separated by a blank line.
Note 4: Time in calendar days for Completion of the Project shall be 60 days after the time established for Completion of Installation.

Section s. Acceptable Equipment. Unless 
otherwise specified by the Owner (and 
agreed to in advance in writing by REA), the 
Bidder agrees to furnish under this Proposal 
only equipment which is currently covered 
by a letter of acceptance issued by the 
Chairman, Committee “A” (Telephone). 
[Note: for convenience of borrowers and 
others, domestically manufactured products 
are included in REA Bulletin 17551-100.]

The Bidder agrees also to furnish only 
materials, equipment and software which are 
new and of most recent issue and 
manufacture, as of the date of the bid 
opening, or of near future release for which 
the Bidder can assure timely delivery.

Section 3. Changes in Project. The Owner, 
with the approval of the Administrator, may 
from time to time during the performance of 
the Contract effected by the acceptance of

this Proposal, make reasonable changes, 
additions to or subtractions from the 
Specifications which are part of the Proposal 
as conditions may warrant. However, if 
substantial changes in the Project shall 
require an extension of time, a reasonable 
extension will be granted if the Bidder shall 
make a written request therefor to the Owner 
within thirty (30) days after any such change 
is made. Further, if the cost to the Bidder
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shall be increased or decreased by any such 
change or addition, the Contract price shall 
be increased or decreased by a reasonable 
amount in accordance with a contract 
amendment signed by the Owner and the 
Bidder and approved by the Administrator. 
No claim for additional compensation for any 
such change or addition will be considered 
unless the Bidder shall have made a written 
request therefor to the Owner prior to the 
commencement of work in connection with 
such change or addition. The Delivery or 
Completion of Installation'times specified 
under Columns 5, “Delivery”, and 6, 
“Completion of Installation,” in Article I, 
section 1, can only be changed by a Contract 
amendment approved by the Bidder, the 
Owner and REA.

Section 4. Taxes. The bid prices herein set 
forth do not include any amounts payable by 
the Bidder or the Owner on account of taxes 
imposed by any taxing authority upon the 
sale, purchase or use of materials, supplies, 
equipment or software to be incorporated in 
the Project(s). If any such tax is applicable to 
the sale, purchase or use of materials, 
supplies, equipment or software hereunder, 
the amount thereof shall be stated separately 
on all invoices and paid by the Owner.

Article II

Delivery and Installation
Section 1. Time of Completion of 

Installation. The time of delivery of 
materials, equipment, and software and of 
Completion of Installation are of the essence 
of this Contract. The Bidder shall deliver the 
materials, equipment, and software required 
hereunder for each Project upon the time 
intervals established under Column 5, 
“Delivery,” in Article I, section 1, after the 
Administrator shall have approved this 
Contract in writing, and shall prosecute 
diligently and complete the installation of 
materials, equipment and software for each 
Project in accordance with the terms of this 
Contract and Specifications to the 
satisfaction of the Owner and the 
Administrator within the number of calendar 
days specified under Column 6, “Completion 
of Installation,” in Article I, section 1. The 
times for such Delivery or such Completion 
of Installation shall be extended for the 
period of any reasonable delay due 
exclusively to causes beyond the control and 
without the fault of the Bidder, including, 
but not limited to, acts of God, fires, strikes, 
floods, changes in the Specifications as 
herein provided, and acts or omissions of the 
Owner with respect to matters for which the 
Owner is solely responsible. However, no 
such extension of time shall be grantechthe 
Bidder unless within thirty (30) days after 
Bidder becomes aware of the happening of 
any event relied upon by the Bidder for such 
an extension of time the Bidder shall have 
made a request therefor in writing to the 
Owner. Further, no delay in such time for 
delivery of materials, equipment and 
software or Completion of Installation or in 
the progress of the work shall result in any 
liability on the part of the Owner, except that 
the Owner shall be responsible for and shall 
pay the Bidder on demand all additional, 
supportable costs and expenses incurred by 
the Bidder due to delays to the extent such

delays are caused by the Owner’s failure to 
perform its obligations under this Contract 
unless the Owner’s failure to perform is 
caused by forces beyond its control.

Section 2. Sequence of Installation. All 
Projects shall be completed in the sequence 
in which they are listed under Column 1, 
“Project,” in Article I, section 1.

Section 3. Supervision and Inspection. The 
Bidder shall give sufficient supervision to the 
work at the site of the Project(s), using the 
Bidder’s best skill and attention. The Bidder 
shall carefully study and compare all 
drawings, specifications, and other 
instructions and shall promptly report to the 
Owner any error, inconsistency or omission 
which Bidder may discover. The Bidder shall 
keep on the Project(s) during its progress a 
competent superintendent (hereinafter called 
the “Superintendent”) and any necessary 
qualified assistants, all satisfactory to the 
Owner. The Superintendent shall represent 
the Bidder and all directions given to the 
Superintendent by the Owner shall be as 
binding as if given to the Bidder. When 
requested by the Bidder, such directions 
shall be confirmed in writing.

Section 4. Inspection and Tests. The 
installation of materials, equipment and 
software hereunder and all materials, 
equipment and software used therein shall be 
subject to the inspection, test and approval 
of the Owner and Administrator, in 
accordance with the Specifications. The 
Bidder shall furnish all pertinent information 
required concerning the nature or source of 
materials. The Owner and the Administrator 
shall have the right to inspect pertinent 
records (other than manufacturing cost 
information) of the Bidder and of any 
subcontractor relevant to this Project(s). The 
Bidder shall provide all reasonable facilities 
necessary for such inspection and tests, 
except that the Bidder is not required to 
provide test equipment for the Owner’s tests 
unless specifically required in the 
Specifications. Failure of the Owner to make 
inspections shall not release the Bidder from 
performance required hereunder.

The Bidder shall notify the Owner in 
writing upon Completion of Installation of 
each Project and provide a copy of the results 
of tests, if any, conducted by the Bidder.

The Owner shall make inspections and 
tests of each Project for compliance with the 
Specifications and provide the Bidder the 
results of such inspections and tests on REA 
Form 517, Results of Acceptance Tests. If the 
Owner has not completed it$ inspections and 
tests and provided the Bidder the results on 
REA Form 517 within thirty (30) days after 
the written notification of Completion of 
Installation from the Bidder, the Owner shall 
(1) pay to the Bidder the costs incurred by 
the Bidder as a result of this delay, and (2) 
grant an extension of time for the Completion 
of the Project equal to the number of days 
from the date of the end of the thirty (30) day 
period until the date the Owner provides the 
REA Form 517 to the Bidder.

Within thirty (30) days of receipt of the 
REA Form 517 from the Owner, the Bidder 
shall correct all deficiencies, if any, listed on 
the REA Form 517 and notify the Owner in 
writing of such corrections and deliver to the 
Owner the documents set forth in Article III,

section 2, at which time a final Owner’s 
inspection and test of each Project shall be 
conducted. If tests subsequent to this are 
made necessary by the Bidder’s failure to 
satisfactorily resolve all such deficiencies as 
previously listed on the REA Form 517, the 
Bidder shall pay the Owner for the cost 
incurred by the Owner for all such 
subsequent tests.

Section 5. Delivery of Possession and 
Control to the Owner. The Bidder shall 
deliver tp the Owner, and the Owner shall 
accept, full possession and control of each 
Project on the date of Completion of the 
Project or on an earlier date if agreed under 
Article IV, section 2.

Section 6. Employees. The Owner shall 
have the right to require the removal of any 
employee of the Bidder from the Project site 
if in the judgment of the Owner such removal 
is necessary in order to protect the interest 
of the Owner.

Section 7. Defective Workmanship, 
Materials or Software. Throughout the 
warranty period defined below the Bidder 
shall, within thirty (30) days of written notice 
from the Owner, and without charge to the 
Owner, at the Bidder’s option, either remedy 
or replace any materials, equipment or 
software found to be defective in material, 
workmanship or installation, or not in 
conformity with the Specification. This is 
subject to the following definitions and 
conditions:

(a) The warranty start date for a Project is 
the date of delivery of possession and control 
by the Bidder to the Owner of that Project 
included in the Contract. Refer to Article II, 
section 5. The warranty period is twelve (12) 
months from the warranty start date, or six 
(6) months from Completion of the Project, 
whichever results in the longer period of 
coverage.

(b) Without regard to the expiration, of the 
warranty period set forth above, the Bidder 
warrants to the Owner that any Software 
furnished under this Contract shall function, 
for a period of five (5) years from the 
warranty start date defined in the Contract, 
in accordance with the specifications and 
any written or printed technical material 
provided by the Bidder to explain the 
operation of the Software and aid in its use. 
The Bidder shall correct all deficiencies 
within thirty (30) days from the date of 
receipt by the Bidder of written notice of 
such deficiencies from the Owner. An 
extension of this thirty (30) day period may 
be allowed only if agreed upon by the Owner. 
It shall be the Bidder’s obligation to insert 
and thoroughly test, at no charge to the 
Owner, any software amendment or 
alteration provided to satisfy the obligations 
of this Section 7. If a deficiency is detected 
or a correction made within the final ninety 
(90) days of the warranty, the warranty shall 
be extended to a date ninety (90) days after 
the deficiency has been corrected.

(c) The Owner shall pay the Bidder for any 
use of the Bidder’s technical assistance 
center except for usage to diagnose defects 
covered by this warranty.

(d) This warranty is not diminished by the 
acceptance of workmanship, materials, 
equipment, or software, or by the issuing of 
any certificate with respect to Completion of 
the Project.
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(e) This warranty does not cover defects in 
materials, equipment or software that are 
caused by modifications to or abuse of 
materials, equipment or software by the 
Owner.

(f) The Owner shall bear the cost and risk 
of shipping defective components to the 
Bidder’s designated repair center. The Bidder 
shall bear the cost and risk of shipping new  
or repaired replacement components to the 
Owner.

A rticle HE

Payments and R eleases o f Lien
Section 1. Payment to Bidder.
(a) The Owner shall pay the Bidder upon 

the basis of written estimates of the materials, 
equipment, and software delivered at the site 
of the Project, presented by the Bidder, and 
approved by the Owner, the following 
percentages of the price of the materials, 
equipment, and software for each Project set 
forth under Column 2 , "M aterials,
Equipment, and Software,” in Article I, 
Section 1 , as and if revised:

(i) Forty-five percent (45% ) when fifty 
percent (50% ) of the materials, equipment, 
and software for each Project has been 
delivered at the site of the Project, and

(ii) Ninety percent (90% ) when all the 
materials, equipment, and software required 
to place each Project into operation has been 
delivered at the site of the Project.

(b) Upon written notification of the 
Completion of Installation of each Project, 
the Owner shall pay the Bidder ninety 
percent (90% ) o f  the Base Bid plus accepted  
alternates for that Project.

(c) Upon the Completion of Installation, 
but prior to the payment to the Bidder of any 
amount in excess of ninety percent (90% ) of 
the Total Contract Price, the Owner shall 
inspect the work performed hereunder and if 
the work shall be found to be in accordance  
with the Specifications and all provisions 
hereunder, the Owner shall certify as to that 
fact and as to the amount of the balance 
found to be due to the Bidder. No later than 
thirty (30) days after Completion of the 
Contract, as defined in A rticle VII, section 1, 
"Definitions,” the Owner shall submit such . 
final certificate to the Administrator for 
approval and when such approval has been 
given, the Owner shall pay to the Bidder all 
unpaid amounts to which the Bidder shall be 
entitled hereunder; provided, however, such  
final payments shall be made not later than 
sixty (60) days after Completion of the 
Contract unless approval by the 
Administrator shall be withheld or delayed 
due to Bidder’s actions or failure to act.'

(d) Payment on undisputed invoices 
submitted by the Bidder shall be due thirty 
(30) days after receipt. Any amounts of these 
invoices not paid when due shall accrue  
interest at a rate one and one-half percent 
(lV i% ) higher than the “ Prime Rate” 
published in the Wall Street Journal in its 
first issue of the month in which payment 
becomes due and changing each subsequent 
month with the first issue published in the 
respective month.

(e) Notwithstanding other provisions of 
this Article III, the Bidder, shall, at its request 
in writing, receive paym ent in fall for each  
Project upon Completion o f Installation of 
such and upon:

(i) Completion of the final acceptance tests 
of such Project as certified on REA Form  754, 
Certificate of Completion, Central Office(s) 
and approved by the Owner.

(ii) Submission to the Owner and 
Administrator of the releases of lien and 
Certificate of Contractor referred to in section  
2 hereof or in lieu thereof, where the Bidder 
is the manufacturer, the execution of the 
Certificate of Contractor and Indemnity 
Agreement on REA Form  754, all in respect 
of such Project.

(iii) Approval by the Administrator of the 
Certificate of Completion, REA Form  754 in 
respect of such P roject

Ten percent (10% ) of the contract price of  
one central office shall be retained until the 
Bidder shall have furnished the certificates 
and releases of lien or indemnity agreement 
in respect of the Project required by section  
2 of this A rticle III.

(This Section 1(e) is to be used only if (1) 
the Contract includes at least one central 
office and (2) the Owner wishes to allow the 
partial closeout procedure. The Owner shall 
strike out this Section 1(e) if the partial 
closeout procedure is not to be allowed)

(f) Acceptance by the Owner of equipment, 
materials, workmanship or software while 
the Bidder is in default under any provision 
of this Contract shall not be construed as a 
waiver by die Owner of any right hereunder 
including, without limitation, any right to 
liquidated damages the Owner may have by 
virtue of Article V, section 2.

Section 2. Release of Liens. Upon the 
Completion of Installation by the Bidder, but 
prior to the payment to the Bidder of any  
amount in excess of ninety percent (90% ) of 
the Total Contract Price, except as specified  
in Article III, section 1(e), the Bidder shall 
deliver to the Owner (a) two original W aiver 
and Reléase of Lien in the form attached  
hereto, from manufacturers, material 
suppliers andi subcontractors who have 
furnished materials or services for the work, 
and (b) two original Certificate of Contractor, 
in the form attached hereto, to the effect that 
all labor has been paid and that all such  
releases have been submitted to the Owner; 
and the Owner shall deliver to the 
Administrator for approval one of the 
originals of each such release and certificate.

In lieu of releases of lien where the Bidder 
is the manufacturer o f the equipment, the 
Bidder may deliver to the Owner, in 
duplicate in the form attached hereto, a  
Certificate of Contractor and Indemnity 
Agreement, stating that all manufacturers, 
material suppliers and subcontractors w ho  
have furnished materials or services for the 
Project(s) have been paid in full, and agreeing 
to indemnify the Owner against any liens 
arising out o f the Bidder’s performance 
hereunder w hich may have been or m ay be 
filed against the Owner.

In this Article III “manufacturer” shall 
mean a Bidder who makes, produces, or 
manufactures the equipment and whose 
interest, including non-contracted  
installation, represent m ore than fifty percent 
(50% ) of the value of the Total Contract 
Price.

A rticle IV

Particular Undertakings o f  the B idder
Section 1, Protection to Persons and 

Property. At all times when equipment and 
materials are being delivered and installed 
the Bidder shall exercise reasonable 
precautions for the safety of employees on 
the job and of the public and shall comply 
with all applicable provisions of Federal, 
State and M unicipal safety laws and building 
and construction codes. All machinery and 
equipment and other physical hazards shall 
be guarded in accordance with the "Manual 
of Accident Prevention in Construction” of 
the Associated General Contractors of 
A m erica unless such instructions are 
incompatible with Federal, State or 
Municipal laws or regulations. The following 
provisions shall not limit the generality of 
the above requirements:

(aJT he Bidder shall at all times keep the 
premises free from accum ulations of waste 
material or rubbish caused by its employees 
or work, and at the completion of the work 
the Bidder shall remove all rubbish from and 
about the Project(s) and all its tools, 
scaffolding and surplus materials and shall 
leave its work "broom  clean.”

(b) The work, from its comm encement to 
completion, or to such earlier date or dates 
when the Owner m ay take possession and 
control, shall be under the charge and control 
of the Bidder and during such period of 
control by the Bidder all risks in connection 
therewith, and in connection with the 
equipment, materials and software to be used 
therein, shall be borne by the Bidder. The 
Bidder shall make good and fully repair all 
injuries and damages to the equipment, 
materials and software under the control of 
the Bidder by reasons o f any act of God, or 
any other casualty or cause whether or not 
the same shall have occurred by reason of the 
Bidder’s negligence. The Bidder shall hold 
the Owner harmless from any and all claims 
for injuries of persons or for damage to 
property happening by reason of any 
negligence on the part of the Bidder o r  any 
of the Bidder’s agents, subcontractors or 
employees during the control by the Bidder 
of the Project(s) or any part thereof. The 
Owner shall promptly notify the Bidder in 
writing of any such claim s received and, 
except where the Owner is the claimant, 
shall give to the Bidder full authority and 
opportunity to settle such claim s, and 
reasonably cooperate with the Bidder in 
obtaining information relative to such claims.

(c) Monthly reports of all accidents shall be 
promptly submitted to the Owner by the 
Bidder giving such data as may be prescribed 
by the Owner.

Section 2. Termination of Bidder’s Risks 
and Obligations. The Bidder shall deliver to 
the Owner, and the Owner shall accept, foil 
possession and control of each Project on the 
date of Completion of the P roject However, 
at any time after payment by the Owner to 
the Bidder of ninety percent (90% ) of the 
Total Base Bid plus accepted alternates for 
that Project, but prior to Completion of the 
Project, the Owner and the Bidder may agree 
in writing to an earlier date o f delivery of 
possession and control. Upon such delivery 
of possession and control of any Project the 
Bidder’s risks and obligations as set forth in 
A rticle IV, section 1(b), pertaining to such
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Project shall be terminated; provided, 
however, that nothing herein contained shall 
relieve the Bidder of its obligation for full 
performance under the Specifications, or its 
liability with respect to defective 
workmanship or materials as specified in 
Article II, section 7 hereof. The equipment 
shall not be placed in service until delivery 
of possession and control to the Owner has 
been accom plished, as set forth above.

Section 3. Insurance. During the Bidder’s 
performance hereunder, the Bidder shall take 
out and maintain folly paid insurance 
providing not less than the minimum  
coverage required by 7  CFR part 1788, 
subpart G

The Owner shall have the right to require 
public liability insurance and property 
damage liability insurance in an amount 
greater than those required in 7 CFR part 
1788, subpart G  If this requirement is 
included in the plans and specifications used  
fpr bidding, the added costs shall be included  
in the bid price. If the requirement is added 
after the G m tract is approved, the additional 
premium or premiums payable solely as the 
result of such additional insurance shall be 
added to the Contract price, by Contract 
amendment.

Upon request by the Administrator, the 
Bidder shall furnish to the Administrator a 
certificate in such form as the Administrator 
may prescribe evidencing com pliance w ith  
the foregoing requirements.

Section 4. Purchase of Materials. The  
Bidder shall purchase all materials and 
supplies except software outright and not 
subject to any conditional sales agreements, 
bailment lease or other agreement reserving 
unto the seller any right, title or interest 
therein. Materials and supplies other than 
software shall become the property o f the 
Owner as the Owner makes payments 
therefor to the Bidder in accordance with 
Article m , Section 1(a).

Section 5. Software License. The software 
licensing agreement, if required, covering the 
rights, terms and conditions of the use and  
assignability of all software integral to the 
operation of the Project(s), shall he in the 
form of Addendum 1 to this Contract.

Section 6. Assignment of Guarantees. All 
guarantees of materials, equipment, 
workmanship and software running in favor 
of the Bidder shall be transferred and  
assigned to the Owner upon Completion of  
the Project and a t such time as the Bidder 
receives filial paym ent Any such guarantees 
shall be in addition to the Bidder’s  warranty 
defined in Article II, section 7, This 
provision may be modified with respect to a 
particular warranty if the Bidder 
demonstrates to the satisfaction of REA and 
the Owner that a transfer is not possible.

Section 7. P aten t C opyright Trademark 
and Trade Secret Infringement. The Bidder 
shall hold harmless and indemnify the 
Owner from any and all claim s, suits, and 
proceedings for the infringement of any 
patent, copyright, trademark o r violation of 
trade secrets covering any equipment or 
software used in the work, except for items 
of the Owner’s design or selection. If the 
Owner’s use of equipment o r software is 
enjoined, the Bidder shall promptly, at its 
own expense, modify o r replace the

infringing equipment or software so that it no 
longer infringes but remains functionally 
equivalent, o r obtain for the Owner a license 
or other right to use. This shall be in addition 
to any other rights or claim s which the 
Owner may have. The Bidder shall, at its 
own expense, (and the Owner agrees to  
permit Bidder to do so,} defend any suits 
which may be instituted by any party against 
the Owner for alleged infringement of 
patents, copyright, trademark or violation of  
trade secrets relative to the Bidder’s 
performance hereunder. Either party shall 
notify the other promptly of any such claims, 
and the Owner shall give to the Bidder foil 
authority and opportunity to settle such  
claim s, and shall reasonably cooperate with 
the Bidder in obtaining information relative 
to such claim s.

Section 8. Compliance with Statutes and 
Regulations. The Bidder shall com ply with 
all applicable laws, statutes, ordinances, 
rules and regulations. The Bidder 
acknowledgjes that it is familiar with the 
Rural Electrification A ct o f 1936, as amended 
(7 U.S.C. 901 etseq.), the Anti-Kickback Acts, 
as amended (40  U.S.C. 276c; 41 U .S.G  SI et 
seq.), and any rules and regulations issued 
pursuant thereto, and 18 U .S.G  2 0 1 ,2 8 6 ,
287, 6 4 1 ,6 6 6 ,8 7 4 ,1 0 0 1 ,1 3 6 1  and 1366, as 
amended. The Bidder understands that the  
obligations of the parties hereunder are 
subject to the applicable regulations and 
orders o f the Governmental agencies having 
jurisdiction in the premises.

The Bidder represents that to the extent 
required by Executive Orders 12549  (3  CFR, 
1 9 8 5 -1 9 8 8  Com p., p. 189} and 12689 (3 CFR, 
1989  Comp., p. 2 35), Debarment and 
Suspension, and 7 CFR part 3 017 , it has A 
submitted to  the Owner a duly executed  
certification in the form prescribed in 7 CFR  
part 3017.

The Bidder represents that, to the extent 
required, it has com plied with the 
requirements of Public Law 1 0 1 -1 2 1 , section 
3 1 9 ,1 0 3  S ta t  701 , 7 5 0 -7 6 5  (31 U.S.C. 1352), 
entitled “Limitation on use of appropriated 
funds to influence certain Federal contracting  
and financial transactions,’’ and any rules 
and regulations issued pursuant thereto.

A rticle V

Remedies
Section 1 . Completion on  Bidder’s Default. 

If default shall be made by the Bidder in the 
performance of any of the wort; hereunder, 
the Owner, without in any m anner limiting 
its legal and equitable remedies in the 
circum stances, m ay serve upon the Bidder 
and the surety or sureties upon the Bidder's 
Bond or Bonds a written notice requiring the 
Bidder to cause such default to be corrected  
forthwith. Unless within thirty (30) days after 
the service of such notice upon the Bidder 
such default shall be corrected or 
arrangements for die correction thereof, 
satisfactory to  both the O wner and the 
Administrator, shall have been made by the 
Bidder or its surety or sureties, the Owner 
may take over the perform ance o f die 
Bidder’s obligations hereunder and prosecute 
the same to  completion by contract or 
otherwise for the account and at the expense 
of the Bidder, and the Bidder and its surety 
or sureties shall be liable to the Owner for

any supportable cost or expense in excess of 
the bid price occasioned thereby, in such  
event, the O w ner m ay take possession of and 
utilize, in com pleting the Project(s), any 
tools, supplies, equipment, appliances and  
plant belonging to the Bidder which may be 
situated at the site of the P ro jects), The 
Owner, in such contingency, may exercise  
any rights, claim s or demands which the 
Bidder may have against third persons in 
connection herewith and for such purpose 
the Bidder does hereby assign, transfer and 
set over unto the Owner all such rights, 
claim s and demands.

Section 2. Liquidated Damages. Should the 
Bidder fail to com plete any Project as shown 
under Column 7 , “Completion of the 
Project," in A rticle I, Section 1, within the 
time herein agreed upon, after giving effect 
to extensions o f time, if any, herein provided, 
then, in that event and in view o f the 
difficulty of estimating with exactness 
damages caused by such delay, the Owner 
shall, so long as the subject Project shall not 
have been placed in service, have the right 
to deduct from and retain out of such moneys 
which may be then due, or which may 
become due and payable to  the Bidder, the 
sum of:

dollars (S ________ )
for -----------------------------------------------------------------
(Project)
for ---------------------------------------------------------------- -
dollars ($____________ )
for -----------------------------------------------------------------
(Project)
dollars ($_______ ■
f o r ......... ............................................................................
per day for each and every day that such  
completion is delayed beyond the scheduled  
time for Completion of the Project, as  
liquidated damages and not as a penalty, up  
to the amount of the respective Base Bid plus 
accepted alternates for the affected Project; 
Provided, however, that the Owner shall 
promptly notify the Bidder in writing of the  
m aim er in which the amount claim ed as 
liquidated damages was com puted. The 
Bidder shall pay to the Owner the amount 
necessary to effect such payment in full.
Such payment is not to be reduced by the 
value of any partial performance by the 
Bidder.

A t the technical sessions, each Bidder shall 
identify all features and capabilities that are 
not fully developed or do n ot have a 
verifiable satisfactory field performance 
record. If the Owner allows these features to 
be bid as separate Projects, then they are to  
be individually listed under Columns 1 
through 10, in A rticle I, section 1. These 
unproven features and capabilities are to be 
individually listed in this section 2 also, with 
liquidated damages amounts determined by 
the Owner and stated for each. If a Bidder 
neglects to identify any such feature at the 
technical session, delay in providing the 
feature is considered a delay in completing  
the associated Project and the O wner may 
assess liquidated damages listed for that 
Project regardless o f w hether the Project is 
placed in service.

Section 3. Consequential Damages. In no  
event shall the Bidder’s liability for
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incidental or consequential loss or damage, 
except for personal injury or tangible 
property damage, exceed the amount often  
times the total contract price, as amended.

Section 4. Enforcement of Remedies by 
Administrator. The Administrator may on 
behalf of the Owner exercise any right or 
enforce any remedy which the Owner may 
exercise or enforce hereunder.

Section 5. Cumulative Remedies. Every 
right or remedy herein conferred upon or 
reserved to the Owner or the Administrator 
shall be cumulative and shall be in addition 
to every right and remedy now or hereafter 
existing at law or in equity or by statute and 
the pursuit of any right or remedy shall not 
be construed as an election. Provided, 
however, that the provisions of section 2 of 
this Article V shall be the exclusive measure 
of damages for failure by the Bidder to have 
effected the Completion of Project within the 
time herein agreed upon.
Article VI

Equal Employment
Section 1. The Bidder.
(a) The Bidder represents that:
(1) It has, _ _ _ _ _  does not have______ , 100

or more employees, and if it has, that
(2) It has _____, has not _____ , furnished

the Equal Employment Opportunity 
Employers Information Report EE0 - 1 ,  
Standard Form 100, required of employers 
with 100 or more employees pursuant to 
Executive Order 11246 and Title VII of the 
Civil Rights Act of 1964.

(b) The Bidder agrees that it will obtain, 
prior to the award of any subcontract for 
more than $10,000 hereunder to a 
subcontractor with 100 or more employees, a 
Statement, signed by the proposed 
subcontractor, that the proposed 
subcontractor has filed a current report on 
Standard Form 100.

(c) The Bidder agrees that if it has 100 or 
more employees and has not submitted a 
report on Standard Form 100 for the current 
reporting year and that if this contract will 
amount to more than $10,000, the Bidder will 
file such report, as required by law, and 
notify the Owner in writing of such filing 
prior to the Owner’s acceptance of this 
Proposal.

(d) The Bidder certifies that it does not 
maintain or provide for its employees any 
segregated facilities at any of its 
establishments, and that it does not permit its 
employees to perform their services at any 
location, under its control, where segregated 
facilities are maintained. The Bidder certifies 
further that it will not maintain or provide 
for its employees any segregated facilities at 
any of its establishments, and that it will not 
permit its employees to perform their 
services at any location, under its control, 
where segregated facilities are maintained. 
The Bidder agrees that a breach of this 
certification is a violation of the Equal 
Opportunity Clause in this contract. As used 
in this certification, the term ’‘segregated 
facilities” means any waiting rooms, work 
areas, restrooms and washrooms, restaurants 
and other eating areas, timeclocks, locker 
rooms and other storage or dressing areas, 
parking lots, drinking fountains, recreation or 
entertainment areas, transportation, and

housing facilities provided for employees 
which are segregated by explicit directive or 
are in fact segregated on the basis of race, 
color, religion, or national origin, because of 
habit, local custom, or otherwise. The Bidder 
agrees that (except where it has obtained 
identical certifications from proposed 
subcontractors for specific time periods) it 
will obtain identical certifications from 
proposed subcontractors prior to the award of 
subcontracts exceeding $10,000 which are 
not exempt from the provisions of the Equal 
Opportunity Clause, and that it will retain 
such certifications in its files.

Section 2. During the performance of this 
contract, the Contractor agrees as follows:

(a) The Contractor will not discriminate 
against any employee or applicant for 
employment because of race, color, religion, 
sex or national origin. The Contractor will 
take affirmative action to ensure that 
applicants are employed, and that employees 
are treated during employment without 
regard to their race, color, religion, sex or 
national origin. Such action shall include, 
but not be limited to, the following: 
employment, upgrading, demotion or 
transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay 
or other forms of compensation; and 
selection for training, including 
apprenticeship. The Contractor agrees to post 
in conspicuous places available to employees 
and applicants for employment, notices to be 
provided setting forth the provisions of this 
nondiscrimination clause.

(b) The Contractor will, in all solicitations 
or advertisements for employees placed by or 
on behalf of the Contractor, state that all 
qualified applicants shall receive 
consideration for employment without regard 
to race, color, religion, sex or national origin.

(c) The Contractor will send to each labor 
union or representative of workers with 
which the Bidder has a collective bargaining 
agreement or other contract or 
understanding, a notice to be provided 
advising the said labor union or workers' 
representative of the Contractor’s

t commitments under this section, and shall 
post copies of the notice in conspicuous 
places available to employees and applicants 
for employment.

(d) The Contractor will comply with all 
provisions of Executive Order 11246 of 
September 24 ,1965 , and of the rules, 
regulations and relevant orders of the . 
Secretary of Labor.

(e) The Contractor will furnish all 
information and reports required by 
Executive Order 11246 of September 24,
1965, and by rules, regulations and orders of 
the Secretary of Labor, or pursuant thereto, 
and will permit access to the Contractor’s  
books, records and accounts by the 
administering agency and the Secretary of 
Labor for purposes of investigation to 
ascertain compliance with such rules, 
regulations and orders.

(f) In the event of the Contractor’s 
noncompliance with the nondiscrimination 
clauses of this contract or with any of the 
said rules, regulations or orders, this contract 
may be canceled, terminated or suspended in 
whole or in part and the Contractor may be 
declared ineligible for further Government
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contracts or federally assisted construction 
contracts in accordance with procedures 
authorized in Executive Order 11246 of 
September 24 ,1965 , and such other 
sanctions as may be imposed and remedies 
invoked as provided in the said Executive 
Order 11246 of September 2 4 ,1965 , or by 
rule, regulation or order of the Secretary of 
Labor, or as otherwise provided by law.
. (g) The Contractor will include the portion 

of the sentence immediately preceding 
paragraph (a) and the provisions of v 
paragraphs (a) through (g) in every 
subcontract or purchase order unless 
exempted by rules, regulations or orders of 
the Secretary of Labor issued pursuant to 
Section 204 of Executive Order 11246 of 
September 24 ,1965 , so that such provisions 
will be binding upon each subcontractor or 
vendor. The Contractor will take such action 
with respect to any subcontract or purchase 
order as the administering agency may direct 
as a means of enforcing such provisions, 
including actions for noncompliance: 
Provided, how ever, that in the event a 
contractor becomes involved in, or is 
threatened with, litigation with a 
subcontractor or vendor as a result of such 
direction by the administering agency, the 
Contractor may request the United States to 
enter into such litigation to protect the 
interests of tire United States.

Section 3. Equal Employment Opportunity 
Specifications.

(a) As used in these specifications:
“Covered area” means the geographical

area described in the solicitation from which 
this contract resulted;

“Director” means Director, Office of 
Federal Contract Compliance Programs, 
United States Department of Labor, or any 
person to, whom the Director delegates 
authority;

“Employer identification number” means 
the Federal Social Security number used on 
the Employer’s Quarterly Federal Tax Return. 
U.S. Treasury Department Form 941; and

“Minority” includes:
(i) Black (all persons having origins in any 

of the Black African racial groups not of 
Hispanic origin); , U.

(ii) Hispanic (all persons of Mexican, 
Puerto Rican, Cuban, Central or South 
American or other Spanish Culture or origin, 
regardless of race);

(iii) Asian and Pacific Islander (all persons 
haying origins in any of the original peoples 
of the Far East, Southeast Asia, the Indian 
Subcontinent, or the Pacific Islands); and

(iv) American Indian or Alaskan Native (all 
persons having origins in any of the original 
peoples of North America and maintaining 
identifiable tribal affiliations through 
membership and participation or community 
identification).

(b) Whenever the Contractor, or any 
Subcontractor at any tier, subcontracts a 
portion of the work involving any 
construction trade, it shall physically include 
in each subcontract in excess of $10,000 the 
provisions of these specifications and the 
Notice which contains the applicable goals 
for minority and female participation and 
which is set forth in the solicitations from 
which this contract resulted.

(c) If the Contractor is participating 
(pursuant to 41 CFR 60-4.5) in a Hometown
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Plan approved by the U.S. Department of 
Labor in the covered area either individually 
or through an association, its affirmative 
action obligations on all work in the Plan  
area (including goals and timetables) shall be 
in accordance with that Plan for those trades 
which have unions participatingin the Plan. 
Contractors m ust be able to demonstrate their 
participation in and com pliance with the 
provisions o f any such Hometown Plan. Each  
Contractor or Subcontractor participating in 
an approved Plan is individually required to 
comply with its obligations under the EEO  
clause, and to make a  good faith effort to 
achieve each goal under the Plan in each  
trade in which it has employees. The overall 
good faith performance by other Contractors 
or Subcontractors toward a  goal in an  
approved Plan does not excuse any covered  
Contractor’s o r Subcontractor's failure to take 
good faith efforts to achieve the Plan goals 
and timetables.

(d) The Contractor shall implement the 
specific affirmative action standards 
provided in paragraphs (g) (i) through (xvi) 
of these specifications. The goals set forth in 
the solicitation from which this contract 
resulted are expressed as percentages of the 
total hours of employment and training of  
minority and female utilization the 
Contractor should reasonably be able to 
achieve in each construction trade in which  
it has employees in the covered area. Covered 
construction contractors performing 
construction work in geographical areas 
where they do not have a  federal or federally 
assisted construction contract shall apply the  
minority and female goals established for the 
geographical area where the w ork is being 
performed. Goals are published periodically 
in the Federal Register in notice form, and  
such notices may be obtained from any Office 
of Federal Contract Compliance Programs 
office or from Federal procurement 
contracting officers. The Contractor is 
expected to make substantially uniform  
progress in meeting its goals in each craft 
during the period specified.

(e) Neither the provisions of any collective 
bargaining agreement, nor the failure by a 
union with whom the Contractor has a 
collective bargaining agreement, to refer 
either minorities or women shall excuse the 
Contractor’s obligations under these 
specifications, Executive Order 11246 , or the 
regulations promulgated pursuant thereto.

(f) In order for the nonworking training 
hours o f apprentices and trainees to be 
counted in meeting the goals, such  
apprentices and trainees must be employed 
by the Contractor during the training period, 
and the Contractor must have made a 
commitment to employ the apprentices and 
trainees at the completion of their training, 
subject to the availability of employment 
opportunities. Trainees must be trained  
pursuant to training programs approved by 
the U.S. Department of Labor.

(g) The Contractor shall take specific 
affirmative actions to ensure equal 
employment opportunity. The evaluation of 
the Contractor’s compliance with these 
specifications shall be based upon its effort 
to achieve maximum results from its actions. 
The Contractor shall document these efforts 
fully, and shall implement affirmative action 
steps at least as extensive as the following:

(i) Ensure and maintain a working 
environment free o f harassment, 
intimidation, and coercion at all sites, and in 
all facilities at w hich the Contractor’s 
employees are assigned to work. The 
Contractor, where possible, will assign two or 
more women to each construction project. 
The Contractor shall specifically ensure that 
all foremen, superintendents, and other on
site supervisory personnel are aware of and 
carry out the Contractor’s obligation to 
maintain such a working environment, with 
specific attention to m inority or female 
individuals working at such sites or in such 
facilities.

(ii) Establish and maintain a current list of 
minority and female recruitment sources, 
provide written notification to m inority and 
female recruitment sources and to  
comm unity organizations when the 
Contractor or its unions have employment 
opportunities available, and maintain a 
record of the organizations’ responses.

(iii) Maintain a current file of the names, 
addresses and telephone numbers of each  
minority and female off-the-street applicant 
and m inority or female referral from a union, 
a  recruitm ent source or community 
organization and of what action was taken 
with respect to each such individual. If such  
individual was sent to the union hiring hall 
for referral and was not referred back to the 
Contractor by the union or, if referred, not 
employed by the Contractor, this shall be 
documented in the file with the reason 
therefore, along with whatever additional 
actions the Contractor m ay have taken.

(iv) Provide immediate written notification  
to the Director when the union or unions 
with w hich the Contractor has a collective  
bargaining agreement has not referred to the 
Contractor a minority person or woman sent 
by the Contractor, or when the Contractor has 
other information that the union referral 
process has impeded the Contractor’s efforts 
to m eet its obligations.

(v) Develop on-the-job training 
opportunities and/or participate in training 
programs for the area w hich expressly  
include minorities and wom en, including 
upgrading programs and apprenticeship and 
trainee programs relevant to the Contractor’s 
employment needs, especially those 
programs funded or approved by the 
Department of Labor. The Contractor shall 
provide notice of these programs to the 
sources compiled under (g)(ii) above.

(vi) Disseminate the Contractor's EEO  
policy by providing notice of the policy to 
unions and training programs and requesting 
their cooperation in assisting the Contractor 
in meeting its EEO obligations; by including 
it in any policy manual and collective  
bargaining agreement; by publicizing it in the 
company newspaper, annual report, etc.; by 
specific review of the policy with all 
management personnel and with all minority 
and female employees at least once a year; 
and by posting the company EEO policy on 
bulletin boards accessible to all employees at 
each location w here construction work is 
performed.

(vii) Review, at least annually, the 
com pany’s EEO policy and affirmative action  
obligations under these specifications with 
all employees having any responsibility for

hiring, assignment, layoff, termination or 
other employment decisions including 
specific review of these items with onsite 
supervisory personnel such as 
Superintendents, General Forem en, etc., 
prior to  the initiation of construction work at 
any job site. A  written record shall be made 
and maintained identifying the time and 
place o f these meetings, persons attending, 
subject m atter discussed, and disposition of 
the subject matter.

(viii) Disseminate the Contractor’s EEO  
policy externally by including it in any 
advertising in the news media, specifically 
including minority and female news media, 
and providing written notification to and 
discussing the Contractor’s EEO policy with 
other Contractors and Subcontractors with 
whom the Contractor does or anticipates 
doing business.

(ix) Direct its recruitment efforts, both oral 
and written, to minority, female and 
comm unity organizations, to  schools with 
m inority and female students and to minority 
and female recruitment and training 
organizations serving the Contractor’s 
recruitment area and employment needs. Not 
later than one month prior to the date for the 
acceptance of applications for apprenticeship  
or other training by any recruitment source, 
the Contractor shall send written notification  
to organizations such as the above, describing 
the openings, screening procedures, and tests 
to be used in the selection process.

(x) Encourage present minority and female 
employees to recruit other minority persons 
and women and, where reasonable, provide 
after school, sum mer and vacation  
employment to minority and female youth 
both on the site and in other areas of a 
Contractor’s work force.

(xi) Validate all tests and other selection  
requirements where there is an obligation to  
do so under 41 CFR Part 6 0 -3 .

(xii) Conduct, at least annually, an 
inventory and evaluation at least o f all 
minority and female personnel for 
promotional opportunities and encourage 
these employees to seek or to prepare for, 
through appropriate training, etc ., such  
opportunities.

(xiii) Ensure that seniority practices, job 
classifications, work assignments and other 
personnel practices, do not have a 
discriminatory effect by continually 
monitoring all personnel and employment 
related activities to ensure that the EEO  
policy and the Contractor’s obligations under 
these specifications are being carried o u t

(xiv) Ensure that all facilities and com pany  
activities are nonsegregated except that 
separate or single-user toilet and necessary  
changing facilities shall be provided to assure 
privacy between the sexes.

(xv) Document and maintain a record of all 
solicitations of offers for subcontracts from 
minority and female construction contractors 
and suppliers, including circulation of 
solicitations to minority and female 
contractor associations and other business 
associations.

(xvi) Conduct a review, at least annually, 
of all supervisors’ adherence to and 
performance under the Contractor’s EEO  
policies and affirmative action obligations.

(h) Contractors are encouraged to j
participate in voluntary associations which
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assist in fulfilling one or more of their 
affirmative action obligations (g) (i) through 
(xvi). The efforts of a contractor association, 
joint contractor-union, contractor- 
community, or other similar group of which 
the Contractor is a member and participant, 
may be asserted as fulfilling any one or more 
of its obligations under (g) (i) through (xvi) 
of these specifications provided that the 
Contractor actively participates in the group, 
makes every effort to assure that the group 
has a positive impact on the employment of 
minorities and women in the industry, 
ensures that the concrete benefits of the 
program are reflected in the Contractor’s 
minority and female workforce participation, 
makes a good faith effort to meet its 
individual goals and timetables, and can 
provide access to documentation which 
demonstrates the effectiveness of actions 
taken on behalf of the Contractor. The 
obligation to comply, however, is the 
Contractor’s and failure of such a group to 
fulfill an obligation shall not be a defense for 
the Contractor’s noncompliance.

(i) A single goal for minorities and a 
separate single goal for women have been 
established. The Contractor, however, is 
required to provide equal employment 
opportunity and to take affirmative action for 
all minority groups, both male and female, 
and all women, both minority and non
minority. Consequently, the Contractor may 
be in violation of Executive Order 11246 if
a particular group is employed in a 
substantially disparate manner (for example, 
even though the Contractor has achieved its 
goals for women generally, the Contractor 
may be in violation of Executive Order 11246 
if a specific minority group of women is 
underutilized).

(j) The Contractor shall not use the goals 
and timetables or affirmative action 
standards to discriminate against any person 
because of race, color, religion, sex, or 
national origin.

(k) The Contractor shall not enter into any 
Subcontract with any person or firm debarred 
from Government contracts pursuant to 
Executive Order 11246.

(l) The Contractor shall carry out such 
sanctions and penalties for violation of these 
specifications and of the Equal Opportunity 
Clause, including suspension, termination 
and cancellation of existing subcontracts as 
may be imposed or ordered pursuant to 
Executive Order 11246, as amended, and its 
implementing regulations, by the Office of 
Federal Contract Compliance Programs. Any 
Contractor who fails to carry out such 
sanctions and penalties shall be in violation 
of these specifications and Executive Order 
11246, as amended.

(m) The Contractor, in fulfilling its 
obligations under these specifications, shall 
implement specific affirmative action steps, 
at least as extensive as those standards 
prescribed in paragraph (g) of these 
specifications, so as to achieve maximum 
results from its efforts to ensure equal 
employment opportunity. If the Contractor 
fails to comply with the requirements of 
Executive Order 11246, the implementing 
regulations, or these specifications, the 
Director shall proceed in accordance with 41 
CFR 60-4.8.

(n) The Contractor shall designate a 
responsible official to monitor all 
employment related activity to ensure that 
the company EEO policy is being carried out, 
to submit reports relating to the provisions 
hereof as may be required by the Government 
and to keep records. Records shall at least 
include for each employee the name, address, 
telephone numbers, construction trade, 
union affiliation if any, employee 
identification number when assigned, social 
security number, race, sex, status (e.g., 
mechanic, apprentice, trainee, helper, or 
laborer), dates of changes in status, hours 
worked per week in the indicated trade, rate 
of pay, and locations at which the work was 
performed. Records shall be maintained in an 
easily understandable and retrievable form; 
however, to the degree that existing records 
satisfy this requirement, contractors shall not 
be required to maintain separate records.

(o) Nothing herein provided shall be 
construed as a limitation upon the. 
application of other laws which establish 
different standards of compliance or upon 
the application of requirements for the hiring 
of local or other area residents (e.g. those 
under the Public Works Employment Act of 
1977 and the Community Development Block 
Grant Program).

Section 4. In this Article VI—
(a) The term “Contractor” shall also mean 

“Bidder” or “Subcontractor” as applicable.
(b) The provisions of sections 2 & 3 are 

applicable to the extent required by law. In 
determining whether these Sections are 
applicable, reference should be made to 
Office of Federal Contract Compliance 
Programs regulations (41 CFR part 60).
Article VII

Miscellaneous
Section 1. Definitions.
The term “Completion of the Contract" . 

shall mean accomplishment of Completion of 
the Project for all central offices (and _ 
associated remote switching terminals), 
features and services listed under Column 1, 
“Project,” in Article I, Section 1, and all 
alternates accepted by the Owner, on the 
Owner’s Acceptance.
. The term “Completion of Installation” 
shall mean full performance by the Bidder of 
the Bidder’s obligation under the Contract 
and all amendments and revisions thereof, 
for a Project, except that it shall not include 
the acceptance tests nor performance of the 
Bidder’s obligations in respect of (i) releases 
of lien and Certificate of Contractor under 
Article III, section 2, hereof and (ii) other 
final documents. The actual date of 
Completion of Installation shall be the date 
the Bidder submits to the Owner written 
notification that the Project is completed in 
conformance with the Specifications and 
ready for the Owner’s acceptance inspection 
and tests as provided for under Article II, 
section 4.

The term “Completion of the Project” shall 
mean full performance by the Bidder of the 
Bidder’s obligations herein set out and all 
amendments and revisions thereof for a 
central office (and all associated remote 
switching terminals), feature or service. The 
scheduled date for Completion of the Project 
is sixty (60) days after Completion of

Installation as specified under Column 7, 
“Completion of Installation,” in Article I, 
section 1, as amended or adjusted under 
Article II, section 1, and section 4. The 
scheduled date for Completion of the Project 
is the date from which liquidated damages 
are computed. The actual date of Completion 
of the Project shall be the date of the receipt 
by the Owner from the Bidder of (a) all 
documents listed in Article III, section 2, (b) 
other final documents, and (c) written 
notification that all deficiencies listed on the 
REA Form 517, Results of Acceptance Test, 
have been corrected; provided, that the final 
inspection and tests by the Owner finds the 
deficiencies satisfactorily resolved. If the 
deficiencies have not been satisfactorily 
resolved, the actual date of Completion of the 
Project shall be the date that the deficiencies 
are fully and satisfactorily resolved as 
determined by subsequent Owner’s tests. The 
Certificate of Completion approved and 
signed by the Owner and approved in writing 
by the Administrator shall be conclusive 
evidence as to the fact of Completion of the 
Project and the date thereof. Full compliance 
with the procedure for “Completion of the 
Project” and an individual Certificate of 
Completion is required for each Project listed 
under Column 1, “Project,” in Article I, 
section 1.

The Contract shall consist Of the Notice 
and Instructions to Bidders, the Bidder’s 
Proposal and the Owner’s Acceptance, the 
Contractor’s Bond and the Specifications.

The term “days” shall mean calendar days.
The term “minor errors or irregularities" 

shall mean a defect or variation in a Bidder’s 
bid that is à matter of form and not of 
substance. Errors or irregularities are 
“minor” if they can be corrected or waived 
without being prejudicial to other Bidders 
and when they do not affect the price, 
quantity, quality, or timeliness of 
construction. Unless otherwise noted, the 
borrower determines whether an error or 
irregularity is “minor.”

The term “placed in service” shall mean 
used by the Owner to earn revenue.

The term “Project” shall mean a central 
office and all associated remote switching 
terminals (if any), a remote switching 
terminal if purchased without a supporting 
central office, a feature (or group of features), 
or a service (or group of services), which is 
listed under Column 1, “Project,” in Article
1, section 1. The only instance in which a 
remote switching terminal can constitute a 
separate Project i$ where such remote 
switching terminal is purchased with 
associated modifications to its supporting 
host switch but no other modifications to the 
host switch are specified. A Project will have 
a single completion schedule listed under 
Column 7, “Completion of Installation," in 
Article I, section 1, and a single liquidated 
damages amount shown in Article V, section
2. The Contract may consist of one or more 
Projects.

The term “Software” shall mean cpmputer 
programs contained on a tape, disc, 
semiconductor device or other memory 
device or system memory consisting of logic 
instructions and instruction sequences in 
machine-readable object code, which 
manipulate data in the central processor,
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control and perform input/output operations, 
perform error diagnostic and recovery 
routines, control call processing, and perform 
peripheral control, and administrative and 
maintenance functions; as well as associated 
documentation, excluding source code, used 
to describe, maintain and use the programs 
provided under the Contract.

The term “Specifications” shall mean the 
minimum performance requirements of the 
Owner as contained in the documents listed 
below, which are either attached or become 
a part of the Contract by reference, as 
amended by specific written exceptions 
contained in the Bidder’s proposal and 
accepted by the Owner and the 
Administrator:
REA Form dated
REA Form . ; . dated: ' - _

Section 2. Continuing Equipment 
Support—Parts, Service, and Software. In 
addition to warranty repairs and 
replacement, the Bidder shall offer repair 
service and repair parts to the Owner in 
accordance with the. Bidder’s practices and 
terms then in effect, for the Bidder’s 
manufactured equipment furnished pursuant 
to this Agreement. Such repair service or 
repair parts shall be available for as long as 
the Bidder is manufacturing or stocking such 
equipment, or for no less than eight (8) years 
after the Bidder has ceased manufacturing or 
offering for sale such equipment. The Bidder 
shall also offer software support services to 
the Owner in accordance with the Bidder’s 
practices, terms, and charges then in effect, 
but in any event for no less than five (5) years 
after the Bidder has ceased manufacturing or 
offering for sale such software.

Section 3. Materials and Supplies. The 
Bidder shall use only such unmanufactured 
articles, materials and supplies as have been 
mined or produced in the United States, 
Mexico or Canada and only such 
manufactured articles, materials and supplies 
as have been manufactured in the United 
States, Mexico or Canada substantially all 
from articles, materials or supplies mined, 
produced or manufactured, as the case may 
be, in the United States, Mexico or Canada; 
provided that foreign articles, materials or 
supplies may be used in the event and to the 
extent that the Administrator shall expressly 
authorize in writing such use pursuant to the 
provisions of the Rural Electrification Act of 
1938, being Title IV of Public Resolution No. 
122, 75th Congress, approved June 21,1938. 
The Bidder agrees to submit to the Owner 
such certificate or certificates, signed by the 
Bidder and all subcontractors, with respect to 
compliance with the foregoing provision as 
the Administrator from time to time may 
require. , V ¡¡jSf

Section 4. Bond. The Bidder shall furnish 
to the Owner a Contractor’s Bond in 
conformance with the requirements of 7 CFR 
part 1788, subpart C.

Section 5. Confidentiality. All information 
supplied by the Bidder to the Owner which 
bears a legend or notice restricting its use, 
copying, or dissemination, except insofar as 
it may be in the public domain through no 
acts attributable to the Owner, shall be 
treated by the Owner as confidential 
information, and the Owner shall not 
reproduce any such information except for its

own internal use and as authorized by this 
Contract, and shall use any information only 
for archival backup, in-house training, 
operating, maintenance and administrative 
purposes and in conjunction with its use of 
the equipment, materials and software 
furnished hereunder. AIL information 
supplied to the Bidder by the Owner which 
bears a legend or notice restricting its use, 
copying, or dissemination, except insofar as 
it may be in the public domain through no 
acts attributable to the Bidder, shall be 
treated by the Bidder as confidential 
information, and shall not be used by the 
Bidder for any purpose adverse to the 
interests of the Owner, and shall not be 
reproduced or distributed by the Bidder 
except for the Bidder’s use in its performance 
under this Contract. The foregoing 
confidentiality obligations do not apply to 
information which is independently 
developed by the receiving party or which is 
lawfully received by the receiving party free 
of restriction from another source having a 
right to so furnish such information, or is 
already known to the receiving party at the 
time of disclosure free of restriction. If the 
Bidder has failed to provide continuing 
equipment support as described in Article 
VII, section 2, the Owner is released from this 
obligation. This provision does not restrict 
release of information by the United States of 
America pursuant to the Freedom of 
Information Act or other legal process.

Section 6. Entire Agreement. The terms 
and conditions of this Contract as approved 
by REA supersede all prior oral or written 
understandings between the parties. There 
are no understandings or representations, 
expressed or implied, not expressly set forth 
herein.

Section 7. Survival of Obligations. The 
rights and obligations of the parties, which 
by their nature, would continue beyond the 
termination, cancellation, or expiration of 
this Contract, shall survive such termination 
or expiration.

Section 8. Non-Waiver. No waiver of any 
terms or conditions of this Contract, or the 
failure of either party to enforce strictly any 
such term or condition on one or more 
occasions, shall be construed as a waiver of 
the same or of any other terms or conditions 
of this Contract on any other occasion.

Section 9. Releases Void. Neither party 
shall require releases or waivers of any 
personal rights from representatives or 
employees of the other in connection with 
visits to its premises, nor shall such parties 
plead such releases or waivers in any action 
or proceeding.

Section 10. License. The Bidder shall 
comply with all applicable construction 
codes.

(a) The Bidder warrants that it possesses
contractor’s license number_________issued
to it by the State of._______ in which the
project(s) is located, and said license expires 
o n _____ __-, 19__ _ .

(b) The Bidder warrants that no license is 
required in the state in which the Project(s) 
is located.

(Bidder shall cross out that subsection that 
does not apply)

Section 11. Nonassignment of Contract.
The Bidder shall not assign the Contract,

effected by acceptance of this Proposal, or 
any part hereof, or enter into any contract 
with any person, firm or corporation, for the 
performance of the Bidder’s obligations 
hereunder, or any part hereof, without the 
approval in writing of the Owner, the Surety, 
and the Administrator. However, the Bidder 
may subcontract the whole or any part of the 
installation work to be performed at the 
installation site, (as distinguished from 
furnishing and delivery of equipment and 
materials), provided that; (a) the Bidder shall 
remain responsible for the performance 
thereof and (b) the Bidder shall obtain the 
consent of the surety to such subcontract. A 
copy of such consent shall be submitted to 
the Owner and the Administrator.

Section 12. Choice of Law. The rights and 
obligations of the parties and all 
interpretations and performance of this 
Contract shall be governed in all respects by
the laws of the State of _________ _ except for
its rules with respect to the conflict of laws.

Section 13. Approval of the Administrator. 
The acceptance of this proposal by the 
Owner shall not create a contract unless such 
acceptance shall be approved in writing by 
the Administrator within ninety (90) days 
after the date hereof:
By —— —- — ------------ --------------------------- -------
(Signature of Bidder) ,

(Name—Type or Print)

-(Title)

(Company Name of Bidder)

(Address of Bidder) 
Attest:

(Secretary)

(Date)
The Proposal must be signed with the full 
name of the Bidder. In the case of a 
partnership the Proposal must be signed in 
the firm name by each partner. In the case 
of a corporation the Proposal must be signed 
in the corporate name by a duly authorized 
officer and the Corporate seal affixed and 
attested by the Secretary of the Corporation. 
(If executed by other than the President, a 
Vice-President, a partner or the individual 
owner, a power of attorney or other legally 
acceptable document authorizing execution 
shall accompany this contract, unless such 
power of attorney is on file with REA.)

A cceptance
Subject to the approval of the 

Administrator, the Owner hereby accepts the 
Proposal o f__________________________ __,

for the Project(s) herein described for the 
Total Base Bid of 
$ • and
Alternate For:

Spare Parts, Item(s) ......... $ ______
Maintenance Tools, Item(s) $ _ _ _ _

Alternate No. 1 (add) (deduct) $ _____
Alternate No. 2 (add) (deduct) $ '
Alternate No. 3 (add) (deduct) $ _____
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Alternate No. 4 (add) (deduct) $  
Alternate No. 5 (add) (deduct) $  
Alternate No. 6  (add) (deduct) $  

The total contract price is $
By --------------------------------------------
OWNER
ATTEST: ------------------------------—
PRESIDENT

SECRETARY

DATE OF ACCEPTANCE 
(End of clause)

Dated: June 2 ,1994 .
Bob J. Nash,
U ndersecretary, Sm all Community and Rural 
D evelopm ent.
[FR Doc. 94-140S 8 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 3410-15-P

EXPORT-IMPORT BANK OF THE  
UNITED STATES

12 CFR Part 412

Acceptance of Payment From a Non- \ 
Federal Source for Travel Expenses
AGENCY: Export-Import Bank of the 
United States,
ACTION: Final rule.

SUMMARY: This final rule implements 
the statutory authority of the Export- 
Import Bank of the United States 
(EximbankJ to accept from non-Federal 
sources reimbursement for travel and 
subsistence expenses incurred by 
Eximbank employees in connection 
with official travel to a meeting or 
similar event. Authorized meetings or 
similar events under this final rule do 
not include those described in the 
Federal Travel Regulations permitting 
Federal agencies to accept payments 
from non-Federal sources for travel 
expenses. This final rule, by effectuating 
Eximbank’s statutory gift acceptance 
authority, will further the mission of 
Eximbank by enabling Eximbank to 
issue more official travel orders for 
employees to «induct agency business 
than Eximbank would otherwise be able 
to issue under its authorized annual 
travel budget.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: Mr. 
Paul W. Boyer, Export-Import Bank of 
the United States, Office of The General 
Counsel, telephone (202) 377-7605.
SUPPLEMENTARY INFORMATION:
I. Background

Section 2(a)(1) of the Export-Import 
Bank Act of 1945, as amended (12 
U.S.C. 635(a)), enables Eximbank, 
subject to regulations issued pursuant to 
5 U.S.C. 553, to accept reimbursement

for travel and subsistence expenses 
incurred by a director, officer or 
employee of Eximbank in accordance 
with subchapter I of chapter 57 of title 
5, United States Code. In order to 
implement this statutory authority, 
Eximbank is issuing a regulation that 
sets forth the parameters for accepting 
payment from a non-Federal source for 
an Eximbank employee’s travel and 
subsistence expenses to attend or 
participate in an event relating to the 
employee’s official duties. The 
regulation applies to events other than 
a “meeting or similar function” as 
defined in 41 CFR 304-1.2(c)(3). The 
rule enables Eximbank to accept travel 
expense payments in order to send 
employees to such functions as 
meetings, formal gatherings, site visits, 
negotiation sessions and other similar 
events in which the employee’s 
participation would further the mission 
of Eximbank.

In order to avoid any actual 
impropriety or appearance of 
impropriety in the acceptance of travel 
expense payments, the regulation 
requires that the employee’s supervisor 
and the designated agency ethics official 
or his/her designee determine that 
Eximbank’s interest in the employee’s 
attendance at the meeting or similar 
event outweighs concern that 
acceptance of the payment by Eximbank 
may cause a reasonable person to 
question the integrity of Eximbank’s 
programs or operations. As provided in 
the authorizing statute, the regulation 
limits payments from a non-Federal 
source for travel and subsistence 
payments to the maximum per diem or 
actual service limitations prescribed in 
41 CFR chapter 301.

II. Matters of Regulatory Procedure

Adm inistrative Procedure Act

As General Counsel of Eximbank, I 
have found good cause pursuant to 5 
U.S.C. 553(b) and (d)(3) for waiving, as 
unnecessary and contrary to the public 
interest, the general notice of proposed 
rulemaking and the 30-day delay in 
effectiveness as to this final rule. The 
reason for this determination is that this 
rulemaking is related to Eximbank 
organization, procedure and practice.

Regulatory Flexibility Act

As General Counsel of Eximbank, I 
have determined under the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) that 
this regulation will not have a 
significant impact on small business 
entities.

Paperw ork Reduction Act
As General Counsel of Eximbank, I 

have determined that the Paperwork 
Reduction Act (44 U.S.C. chapter 35) 
does not apply because this regulation 
does not contain any information 
collection requirements that require the 
approval of the Office of Management 
and Budget.
List of Subjects in 12 CFR Part 412

Government employees, Travel and 
transportation expenses.

Dated: June 13,1994.
Carol F. Lee,
G eneral Counsel, Export-Im port Bank o f  the 
United Stales.

For the reasons set forth in the 
preamble, the Export-Import Bank of the 
United States is amending title 12, 
chapter IV, of the Code of Federal 
Regulations, by adding a new part 412 
to read as follows: „

PART 412— ACCEPTANCE OF 
PAYMENT FROM A  NON-FEDERAL 
SOURCE FOR TRAVEL EXPENSES

Sec.
412.1 Authority.
412.3 General.
412.5 Policy.
412.7 Conditions for acceptance.
412.9 Conflict of interest analysis.
412.11 Payment guidelines.
412.13 Limitations and penalties.

Authority: 5  U.S.C. 5701-5709; 12 U.SJC. 
635{2)(a)(l).

§412.1 Authority.
This part is issued under the authority 

of 5 U.S.C. 553, 5 U.S.C. 5701-5709 and 
12 U.S.C. 635(2HaKl).
§412.3 General.

(a) A pplicability. This part applies to 
acceptance by the Export-Import Bank 
of the United States (Eximbank) of 
payment from a non-Federal source for 
travel, subsistence, and related expenses 
with respect to the attendance of an 
employee in a travel status at any 
meeting gt similar event relating to the 
official duties of the employee, other 
than those described in 41 CFR 304-1.2. 
This part does not authorize acceptance 
of such payments by an employee in 
his/her personal capacity.

(b) Solicitation prohibited. An 
employee shall not solicit payment for 
travel, subsistence and related expenses 
from a non-Federal source. However, 
after receipt of an invitation from a non- 
Federal source to attend a meeting or  
similar event, Eximbank or the 
employee may inform the non-Federal 
source of this authority .

(c) D efinitions. As used in this part, 
the following definitions apply:
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(1) Conflicting non-Federal source. 
Conflicting non-Federal source means 
any person who, or entity other than the 
Government of the United States which, 
has interests that may be substantially 
affected by the performance or 
nonperformance of the employee’s 
duties.

(2) Em ployee. Em ployee means any 
director, officer or other employee of 
Eximbank.

(3) M eeting or sim ilar event. M eeting 
or sim ilar event means a meeting, formal 
gathering, site visit, negotiation session 
or similar event that takes place away 
from the employee’s official station and 
which is directly related to the mission 
of Eximbank. This term does not 
include any meeting or similar function 
described in 41 CFR 304-1.2 or 
sponsored by Eximbank. A meeting or 
similar event need not be widely 
attended for purposes of this definition.

(4) N on-Federal source. N on-Federal 
source means any person or entity other 
than the Government of the United 
States. The term includes any 
individual, private or commercial 
entity, nonprofit organization or 
association, state, local, or foreign 
government, or international or 
multinational organization.

(5) Payment. Payment means funds 
paid or reimbursed to Eximbank by a 
non-Federal source for travel, 
subsistence, and related expenses by 
check or similar instrument, or payment 
in kind.

(6) Payment in kind. Payment in kind  
means goods, services or other benefits 
provided by a non-Federal source for 
travel, subsistence, and related expenses 
in lieu of funds paid to Eximbank by 
check or similar instrument for the same 
purpose.

(7) Travel, subsistence and related  
expenses. Travel, subsistence and  
related expenses means the same types 
of expenses payable under 41 CFR 
chapter 301.

§412.5 Policy.
As provided in this part, Eximbank 

may accept payment from a non-Federal 
source (or authorize an employee to 
receive such payment on its behalf) with 
respect to attendance of the employee at 
a meeting or similar event which the 
employee has been authorized to attend 
in an official capacity on behalf of 
Eximbank. The employee’s immediate 
supervisor and Eximbank’s designated 
agency ethics official or his/her 
designee (DAEO) must approve any 
offer and acceptance of payment under 
this part in accordance with the 
procedures described below. If the 
employee is a member of Eximbank’s 
Board of Directors, only the DAEO’s

approval is required. Any employee 
authorized to travel in accordance with 
this part is subject to the maximum per 
diem or actual subsistence expense rates 
and transportation class of service 
limitations prescribed in 41 CFR chapter 
301.

§412.7 Conditions for acceptance.
(a) Eximbank may accept payment for 

employee travel from a non-Federal 
source when a written authorization to 
accept payment is issued in advance of 
the travel following a determination by 
the employee’s supervisor (except in the 
case of Board«nembers) and the DAEO 
that the payment is:

(1) For travel relating to an 
employee’s official duties under an 
official travel authorization issued to the 
employee;

(2) For attendance at a meeting or 
similar event as defined in § 412.3(c)(3):

(i) In which the employee’s 
participation is necessary in order to 
further the mission of Eximbank;

(ii) Which cannot be held at the 
offices of Eximbank for justifiable 
business reasons in light of the location 
and number of participants and the 
purpose of the meeting or similar event; 
and

(iii) Which is taking place at a 
location and for a period of time that is 
appropriate for the purpose of the 
meeting or similar event;

(3) From a non-Federal source that is 
not a conflicting non-Federal source or 
from a conflicting non-Federal source 
that has been approved under § 412.9; 
and

(4) In an amount which does not 
exceed the maximum per diem or actual 
subsistence expense rates and 
transportation class of service 
limitations prescribed in 41 CFR chapter 
301.

(b) An employee requesting approval 
of payment of travel expenses by a non- 
Federal source under this part shall 
submit to the employee’s supervisor 
(except in the case of Board members) 
and the DAEO a written description of 
the following: the nature of the meeting 
or similar event and the reason that it 
cannot be held at Eximbank, the date(s) 
and location of the meeting or similar 
event, the identities of all participants 
in the meeting or similar event, the 
name of the non-Federal source offering 
to make the payment, the amount and 
method of the proposed payment, and 
the nature of the expenses.

(c) Payments may be accepted from 
multiple sources under paragraph (a) of 
this section.

§ 412.9 Conflict of interest analysis.
Eximbank may accept payment from a 

conflicting non-Federal source if the

conditions of § 412.7 are met and the 
employee’s supervisor (except in the 
case of Board members) and the DAEO 
determine that Eximbank’s interest in 
the employee’s attendance at or 
participation in the meeting or similar 
event outweighs concern that 
acceptance of the payment by Eximbank 
may cause a reasonable person to 
question the integrity of Eximbank’s 
programs and operations. In 
determining whether to accept payment, 
Eximbank shall consider all relevant 
factors, including the purpose of the 
meeting or similar event, the importance 
of the travel for Eximbank, the nature 
and sensitivity of any pending matter 
affecting the interests of the conflicting 
non-Federal source, the significance of 
the employee’s role in any such matter, 
the identity of other expected 
participants, and the location and 
duration of the meeting or similar event.

§ 412.11 Payment guidelines.
(a) Payments from a non-Federal 

source, other than payments in kind, 
shall be by check or similar instrument 
made payable to Eximbank. Payments 
from a non-Federal source, including 
payments in kind, are subject to the 
maximum per diem or actual 
subsistence expense rates and 
transportation class of service 
limitations prescribed in 41 CFR chapter 
301.

(b) If Eximbank determines in 
advance of the travel that a payment 
covers some but not all of the per diem 
costs to be incurred by the employee, 
Eximbank shall authorize a reduced per 
diem rate, in accordance with 41 CFR 
part 301-7.12.

§ 412.13 Lim itations and penalties.
(a) This part is in addition to and not 

in place of any other authority under 
which Eximbank may accept payment 
from a non-Federal source or authorize 
an employee to accept such payment on 
behalf of Eximbank. This part shall not 
be applied in connection with the 
acceptance by Eximbank of payment for 
travel, subsistence, and related expenses 
incurred by an employee to attend a 
meeting or similar function described in 
and authorized by 41 CFR part 304-1.

(b) An employee who accepts any 
payment in violation of this part is 
subject to the following:

(1) The employee may be required, in 
addition to any penalty provided by law 
and applicable regulations, to repay for 
deposit to the general fund of the 
Treasury, an amount equal to the 
amount of the payment so accepted; and

(2) When repayment is required under 
paragraph (b)(1) of this section, the 
employee shall not be entitled to any
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payment or reimbursement from 
Eximbank for Such expenses.
IFR Doc. 9 4 -1 4 7 1 5  Filed 6 - 1 6 -9 4 ;  8 :4 5  ami
BILUNG CODE CS30-C1-P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts Sand 821

Delegations of Authority and 
Organization; Center for Devices and 
Radiological Health

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule:

SUMMARY: The Food and Drug 
Administration {FDA) is amending die 
regulations for delegations of authority 
relating to general redelegations of 
authority from the Associate 
Commissioner of Regulatory Affairs to 
certain FDA officials in the Center for 
Devices and Radiological Health 
(CDRH). The redelegation provides 
these officials with authority to grant or 
deny certain citizen petitions for 
exemption or variance from medical 
device tracking requirements. This 
action is being taken to facilitate 
expeditious handling of citizen 
petitions. FDA is also issuing a 
conforming amendment to the medical 
device tracking regulations to make the 
regulations consistent.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Joseph M. Sheehan, Center for Devices 
and Radiological Health (HFZ-84), Food 
and Drug Administration, 2098 Gaither 
Rd., Rockville, MD 20850,301-594- 
4765, or Ellen Rawlings, Division of 
Management Systems and Policy (HFA- 
340), Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 
20857, 301-443-4976.
SUPPLEMENTARY INFORMATION: FDA is 
amending the regulations in § 5.31 
Petitions under part 10 (21 CFR 5.31) by 
granting the authority to the Director 
and Deputy Directors, CDRH, and the 
Director, Office of Compliance 
(previously known as the Office of 
Compliance and Surveillance), CDRH, 
to issue responses to citizen petitions 
submitted in accordance with §§ 10.30 
and 821.2(b) (21 CFR 10.30 and 
821.2(b)) requesting an exemption or 
variance from the provisions of part 821 
concerning medical deyice tracking 
requirements. FDA is making a 
conforming amendment to 821.2(b), 
which currently lists only the Director, 
Office of Compliance and Surveillance,

CDRH, ns authorized to issue such 
responses, to add the Director and 
Deputy Directors, CDRH.

Further redelegation of the authority 
delegated is not authorized. Authority 
delegated to a position by title may be 
exercised by a person officially 
designated to serve in such position in 
an acting capacity or on a temporary 
basis.

This document is issued as a final 
rule because the rulemaking 
requirements in 5 U.S.C. 553 do not 
apply to rules of agency organization, 
procedure, or practice. m
List of Subjects
21 CFR P art 5

Authority delegations (Government 
agencies), Imports, Organization and 
functions (Government agencies).
21 CFR P art 821

Imports, Medical devices, Reporting 
and recordkeeping requirements.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR parts 5 and 
821 are amended as follows:

PARTS— DELEGATIONS OF 
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR 
part 5 continues to read as follows:

Authority: 5 U S .C  5 0 4 ,5 5 2 , App. 2; 7 
U.S.C. 138a , 2271; 15 U.S.C. 6 3 8 ,1 2 6 1 -1 2 8 2 ,  
3701—3711a; secs. 2 -1 2  of the Fair Packaging 
and Labeling A ct (15  U .S .C  1 4 5 1 -1 4 6 1 ); 21  
U.S.C. 4 1 - 5 0 ,6 1 - 6 3 ,1 4 1 - 1 4 9 ,  4 6 7 f  679(b), 
8 0 1 -8 8 6 ,1 0 3 1 -1 3 0 9 ; secs. 2 0 1 -9 0 3  o f the 
Federal Food, Drug, and Cosm etic A ct (21  
U.S.C. 3 2 1 -3 9 4 ); 35  U.S.C. 1 56 ; secs. 301,
302, 303, 307, 310, 3 1 1 ,3 5 1 , 3 5 2 ,3 6 1 ,3 6 2 ,  
1 7 0 1 -1 7 0 6 , 2101, 2125, 2127, 2128  of the 
Public Health Service A ct (42  U .S.C . 2 4 1 ,
242, 242a, 2421, 2 42a , 243, 262 , 263, 264.
265, 30Ou-3OOu-5, 3 0 0 a a -l ,  30G aa-25, 
3 0 0 a a -2 7 , 3 00aa-28); 42  U.S.C. 1395y,
3246b, 4 332 , 4831(a), 1 0 0 0 7 -1 0 0 0 8 ; E.Q. 
1 1 4 9 0 ,1 1 9 2 1 , and 12591 ; secs. 3 1 2 , 313 , 314  
of the National Childhood Vaccine Injury A ct 
o f1 9 8 6 , Pub. L. 9 9 -6 6 0  (42 U.S.C. 3 0 0 a a -l  
note).

2. Section 5.31 is amended by adding 
new paragraph (g) to read as follows:

§5.31 Petitions under part 10.
★  f t  f t  -ft it

(g) The Director and Deputy Directors, 
CDRH, and the Director, Office of 
Compliance, CDRH, are authorized to 
grant or deny citizen petitions 
submitted under §§10.30 and 821.2(b) 
of this chapter, requesting an exemption 
or variance from medical device 
tracking requirements in part 821 of this 
chapter.

PART 821— MEDICAL DEVICE 
TRACKING REQUIREMENTS

3. The authority citation for 21 CFR 
part 821 continues to read as follows:

Authority. Secs. 301 , 501, 5 0 2 ,5 1 0 ,5 1 5 ,  
518, 519, 701, and 704  of the Federal Food, 
Drug, and Cosmetic A ct (21 U.S.C. 3 3 1 ,3 5 1 .  
352, 360, 360e, 360h, 360i, 371, and 374).

4. Section 821.2 is amended by 
revising die second sentence in 
introductory text of paragraph (b) to 
read as follows:

§821.2 Exemptions and variances.
it  f t  *  *  *

(b) * * * The Director or Deputy 
Directors, CDRH, or the Director, Office 
of Compliance, CDRH, shall issue
responses to  requests under th is section. 
* * ★
★ f t  i t  \  f t  a

Dated: June 1 3 ,1 9 9 4 .
M ichael R. Taylor,
Deputy Com m issioner fo r  Policy.
[FR Doc. 9 4 -1 4 8 5 5  Filed 6 - 1 6 - 9 4 ;  8 :45  am] 
BILLING CODE 41S0-01-F

21 CFR Part 510

Animal Drugs, Feeds, and Related 
Products; Change of Sponsor Name

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor name from Anaquest 
Inc., A Subsidiary of BOC Health Care, 
Inc., to Ohmeda Pharmaceutical 
Products Division Inc.
EFFECTIVE DATE:June 17, 1994.
FOR FURTHER INFORMATION CONTACT: 
Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-130), Food 
and Drug Administration, 7500 Standish 
PL, Rockville, MD 20855, 301-594- 
1646.
SUPPLEMENTARY INFORMATION: Anaquest, 
Inc., A Subsidiary of BOC Health Care, 
Inc., liberty Comer, NJ 07938-0804, has 
informed FDA of a change of sponsor 
name from Anaquest, Inc., A Subsidiary 
of BOC Health Care, Inc., to Ohmeda 
Pharmaceutical Products Division Inc. 
Accordingly, FDA is amending the 
regulations in 21 CFR 510.600(c)(1) and
(c)(2) to reflect the change of sponsor 
name.
List of Subjects in 21 CFR Part 510

Administrative practice and 
procedure, Animal drugs. Labeling, 
Reporting and recordkeeping 
requirements.
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Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under -  
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 510 is amended as follows:

PART 510— NEW ANIMAL DRUGS

1. The authority citation for 21 CFR 
part 510 continues to read as follows:

Authority: Secs. 201, 3 0 1 ,5 0 1 ,5 0 2 , 503, 
512, 701, 721, of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.G 321 ,331 , 351, 352, 
353, 360b, 371, 379e).

§510.600 [Amended]
2. Section 510.600 N am es, addresses, 

and drug labeler codes o f  sponsors o f  
approved applications is amended in 
the table in paragraph (c)(1) by 
removing the entry for “Anaquest, Inc.,
A Subsidiary of BOC Health Care, Inc.” 
and by alphabetically adding a new 
entry for “Ohmeda Pharmaceutical 
Products Division Inc., Liberty Comer, 
NJ 07938-0804.,...010019”; and in the 
table in paragraph (c)(2) in the entry for 
“010019” by removing the sponsor 
name “Anaquest, Inc., A Subsidiary of 
BOC Health Care, Inc.” and by adding 
in its place “Ohmeda Pharmaceutical 
Products Division Inc.”

Dated: June 9 ,1994 .
Robert C. Livingston,
Director, O ffice o f New A nim al Drug 
Evaluation, Center fo r  Veterinary M edicine. 
(FR Doc. 94-14709 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILUNG CODE 4160-01-F

21 CFR Parts 510 and 522

Animal Drugs, Feeds, and Related 
Products; Change of Sponsor

AGENCY: Food and Drag Administration, 
HHS.
ACTION: Final ru le .

SUMMARY: The Food and Drag 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor for a new animal drag 
application (NADA) from Boehringer 
Ingelheim Animal Health, Inc., to 
Phoenix Scientific, Inc.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-130), Food 
and Drug Administration, 7500 Standish 
PI., Rockville, MD 20855, 301-594- 
1646.
SUPPLEMENTARY INFORMATION:
Boehringer Ingelheim Animal Health, 
Inc., 2621 North Belth Hwy., St. Joseph, 
MO 64506-2002, has informed FDA that 
it has transferred ownership of, and all

rights and interests in NADA 99-169 for 
Oxytocin Injection to Phoenix 
Scientific, Inc., 3915 South 48th St. 
Terrace, P.O. Box 6457, St. Joseph, MO, 
64506-0457. Accordingly, the agency is 
amending the regulations in 21 CFR 
510.600(c)(1) and (c)(2) and in 21 CFR 
522.1680(bJ to reflect the change of 
sponsor.
List of Subjects
21 CFR Part 510

Administrative practice and 
procedure, Animal drugs, Labeling, 
Reporting and recordkeeping 
requirements.
21 CFR Part 522 

Animal drugs.
Therefore, under the Federal Food, 

Drag, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR parts 510 and 522 are amended as 
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR 
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503, 
512, 701, 721 of the Federal Food, Drug, and 
Cosmetic A ct (21 U.S.C. 321, 331, 351, 352, 
353, 360b, 371, 379e).

2. Section 510.600 is amended in the 
table in paragraph (c)(1) by 
alphabetically adding a new entry for 
“Phoenix Scientific, Inc.” and in the 
table in paragraph (c)(2) by numerically 
adding a new entry for “059130” to read 
as follows:

§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications.
*  *  *  it  it

(c) * * *
(1) * *  *

Firm name and address Dfu9cj^ e,er

Phoenix Scientific, Inc. 3915 
South 48th St. Terrace, P.O.
Box 6457, St. Joseph, MO
64506-0457 ............. .........  059130

* * * * • ■-

(2)* * *

Drug
labeler Firm name and address
code

• *  ̂* - * - *
059130 Phoenix Scientific, Inc. 3915 South

*
48th St. Terrace, P.O. Box 6457,
S t  Joseph, MO 64506-0457 * * * #

PART 522— IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS

3. The authority citation for 21 CFR 
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b).

§522.1630 [Amended]
4. Section 522.1680 Oxytocin 

in fection  is amended in paragraph (b) by 
removing “000010” and “and 058639” 
and by adding “058639, and 059130” 
before the word “in”.

Dated: June 9 ,1994 .
Robert C. Livingston,
Director, O ffice o f New Anim al Drug 
Evaluation, Center fo r  Veterinary M edicine. 
[FR Doc. 94-14708  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 4160-01-F

21 CFR Part 529

Certain Other Dosage Form New 
Animal Drugs; Gentamicin Sulfate 
Intrauterine Solution

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drag regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by Fort 
Dodge Laboratories. The ANADA 
provides for the use of a generic 
gentamicin solution for control of 
bacterial infections of the uterus 
(metritis) of horses and as an aid in 
improving conception in mares with 
uterine infections caused by bacteria 
sensitive to gentamicin.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Larry D. Rollins, Center for Veterinary 
Medicine (HFV-110), Food and Drug 
Administration, 7500 Standish PI., 
Rockville, MD 20855, 301-594-1612. 
SUPPLEMENTARY INFORMATION: Fort 
Dodge Laboratories, Fort Dodge, IA 
50501, is the sponsor of ANADA 200- 
102, which provides for the use of a 
generic gentamicin solution (100 
milligrams/milliliter (mg/mL)) for 
control of bacterial infections of the 
uterus (metritis) in horses and as an aid 
in improving conception in mares with 
uterine infections caused by bacteria 
sensitive to gentamicin.

ANADA 200—102 for Fort Dodge 
Laboratories’ gentamicin sulfate 
solution (100 mg/mL gentamicin) is as 
a generic copy of Schering’s Gentocin 
Solution (100 mg/mL gentamicin) in
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NADA 046-724. The ANADA is 
approved as of May 19,1994, and the 
regulations are amended in 2 1 CFR 
529.1044a to reflect the approval. The 
basis for approval is discussed in the 
freedom of information summary.

In accordance with the freedom of 
information provisions of part 20 (21 
CFR part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm. 1-23,12420 
Parkiawn Dr., Rockville, MD 20857, 
between 9 a.m. and 4 p.m., Monday 
through Friday.

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday.
List of Subjects in 21 CFR Part 529

Animal drugs.
Therefore, under the Federal Food. 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 529 is amended as follows:

PART 529— CERTAIN OTHER DOSAGE 
FORM NEW ANIMAL DRUGS

1. The authority citation for 21 CFR 
part 529 continues to read as follows:

Authority: Sec. 512 of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 360b).

§529.1044a [Amended]
2. Section 529.1044a Gentamicin 

su lfate intrauterine solution is amended 
in paragraph (b) by removing “000061 
and 057561” and adding in its place 
“000061, 05756,1, and 000856”.

Dated: June 9 ,1994 .
Richard H. Teske,
Acting Director. Center fo r  Veterinary 
M edicine.
[FR Doc. 94-14854 Filed 6 -1 6 -9 4 ; 8:45 am} 
SltUNG CODE 4160-01-F
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing— Federal Housing 
Commissioner

24 CFR Parts 207,213,221, and 242 
[Docket No. R-S4-1723; FR-3603-F-01]
RiN 2502-AG19

Disposition of Fire and Hazard 
Insurance Proceeds

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD.
ACTION: F in a l ru le .

SUMMARY: This rule revises certain 
provisions in HUD regulations covering 
multifamily mortgage insurance which 
have the effect of requiring prior HUD 
endorsement before the expenditure of 
any fire and hazard insurance loss 
proceeds by mortgagees. Instead of this 
requirement the regulations would be 
revised to allow loss proceeds to be 
expended to restore or repair the 
property without prior HUD approval. 
The proceeds may not however, be used 
for any other purposes without prior 
HUD approval.
EFFECTIVE DATE: July 18,1994.
FOR FURTHER INFORMATION CONTACT: 
James Tahash, Planning and Procedures 
Division, Office of Multifamily Housing 
Management, Room 6182, Department 
of Housing and Urban Development,
451 Seventh Street, SW, Washington,
DC 20410, voice (202) 708-3944, TDD 
(202) 708-4594. (These are not toll-free 
numbers.)
SUPPLEMENTARY INFORMATION: Under 
existing HUD regulations (24 CFR 
207.260) in the event a loss occurs to the 
mortgaged property under any policy of 
fire or other hazard insurance and the 
mortgagee has received the proceeds 
therefrom, it shall not exercise its option 
under the mortgage to use the proceeds 
of the insurance for the repairing, 
replacing, or rebuilding of the premises, 
or apply them to the mortgage 
indebtedness, or make any other 
disposition of the proceeds without the 
prior written approval of the 
Commissioner. Through cross- 
referencing this requirement is also 
made applicable to other FHA 
multifamily programs i.e. Part 213 
Cooperative Housing Mortgage 
Insurance, Part 220 Mortgage Insurance 
and Insured Improvement Loans for 
Urban Renewal and Concentrated 
Development Areas, Part 221 Low Cost 
and Moderate Income Mortgage 
Insurance, Part 231 Housing Mortgage
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Insurance for the Elderly, Part 232 
Mortgage Insurance for Nursing Homes, 
Intermediate Care Facilities, and Board 
and Care Homes, Part 234 
Condominium Ownership Mortgage 
Insurance, Part 236 Mortgage Insurance 
and Interest Reduction Payments for 
Rental Projects, Part 241 Supplementary 
Financing for Insured Project Mortgages 
and Part 242 Mortgage Insurance for 
Hospitals.

This rule revises current regulatory 
requirements to provide that the 
mortgagee may exercise its option to use 
the insurance proceeds for the repairing, 
replacing or rebuilding of the premises 
without prior HUD approval. It may not 
however make any other disposition of 
insurance proceeds without prior 
approval.

The Department has found that its 
Field Office staff resources can be more 
effectively allocated to tasks other than 
the endorsing of property insurance loss 
drafts where the proceeds, in any event, 
are going to be used to restore or repair 
the property. We estimate that from 
$10,000 to $20,000 per year in staff 
resources could be saved by making this 
change. Mortgagees could have similar 
savings (from reduction of paperwork 
and check cashing steps) of from $5,000 
to $10,000 per year. Project owners also 
could have savings. Approximately
20,000 project owners, their mortgagees 
and their insurance agents and 
companies should benefit by 
eliminating this unnecessary procedural 
step. • ’

The rule also makes conforming 
revisions to 24 CFR 207.10, 213.13, 
221.521 and 242.43 of HUD regulations 
to provide that fire and hazard and 
insurance have attached a standard 
mortgagee clause making loss payable to 
the mortgagee, its successors and 
assigns rather than the current 
requirement that loss be payable to the 
mortgagee and the Commissioner as 
their interests may appear.

Due to the strictly technical nature of 
this rule, the Department has 
determined that the notice and public 
comment procedure under Title 5 of the 
United States Code is unnecessary and 
is therefore issuing this document as a 
final rule.
Procedural Matters
Executive Order 12866—Regulatory 
Planning and Review

This rule was reviewed by the Office 
of Management and Budget under 
Executive Order 12866, Regulatory 
Planning and Review. Any changes 
made tq the rule as a result of that 
review are clearly identified in the 
docket file which is available for public
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inspection in the office of the 
Department’s Rules Docket Clerk, room 
10276,451 Seventh Street SW., 
Washington, DC.
Regulatory Flexibility A ct

In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. This rule is 
technical in nature. It effects no 
substantive changes in HUD programs 
or policies.
Sem iannual Agenda

This rule was listed as item 1569 in 
the Department’s Semiannual Agenda of 
Regulations published on April 25,1994 
(59 FR 20424, 20444) under Executive 
order 12866 and the Regulatory 
Flexibility Act.
Executive Order 12612, Federalism

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive order 12612, Federalism , has 
determined that the policies contained 
in this rule do not have Federalism 
implications and, thus, are not subject 
to review under the Order. No 
programmatic or policy changes result 
from this rule’s promulgation which 
would affect existing relationships 
between the Federal Government and 
State and local governments.
Executive Order 12606, The Fam ily

The General Counsel, as the 
Designated Official under Executive 
order 12606, The Fam ily, has 
determined that this rule does not have 
potential for significant impact on 
family formation, maintenance, and 
general well-being, and, thus, is not 
subject to review under the Order. The 
rule is technical in nature and makes no 
significant change in existing HUD 
policies or programs.
Environment

An environmental assessment is 
unnecessary , since internal 
administrative procedures whose 
content do not constitute a development 
decision affecting the physical 
condition of specific project areas or 
building sites is categorically excluded 
from the Department’s National 
Environmental Policy Act procedures 
under 24 CFR 50.20(k).
List of Subjects
24 CFR Part 207

Manufactured homes, Mortgage 
insurance, Reporting and recordkeeping 
requirements, Solar energy.

24 CFR Part 213
Cooperatives, Mortgage insurance, 

Reporting and recordkeeping 
requirements.
24 CFR Part 221

Low and moderate income housing, 
Mortgage insurance, Reporting and 
recordkeeping requirements.
24 CFR Part 242

Hospitals, Mortgage insurance, 
Reporting and recordkeeping 
requirements.

Accordingly, 24 CFR parts 207,213, 
221, and 242 are amended to read as 
follows:

PART 207— MULTIFAMILY HOUSING 
MORTGAGE INSURANCE

1. The authority citation for 24 CFR 
part 207 continues to read as follows:

Authority: 12 U.S.C. 1713 and 1715b; 42 
U.S.C. 3535(d). Sections 207.258 and 
207.258b are also issued under 12 U.S.C. 
1701z-ll(e).

2. Section 207.10 is revised to read as 
follows:

§ 207.10 Covenant for fire insurance.
The mortgage shall contain a covenant 

acceptable to the Commissioner binding 
the mortgagor to keep the property 
insured by a standard policy or policies 
against fire and such other hazards as 
the Commissioner, upon the insurance 
of the mortgage, may stipulate, in an 
amount which will comply with the 
coinsurance clause applicable to the 
location and character of the property, 
but not less than 80 percent of the actual 
cash value of the insurable 
improvements and equipment of the 
project. The initial coverage shall be in 
an amount estimated by the 
Commissioner at the time of completion 
of the entire project or units thereof. The 
policies evidencing such insurance shall 
have attached thereto a standard 
mortgagee clause making loss payable to 
the mortgagee, its successors and 
assigns.

3. Paragraph (e) of § 207.260 is revised 
to read as follows:

§ 207.260 Protection of mortgage security.
it  it  it  it  it

(e) A pplication o f  insurance proceeds.
(1) In the event a loss has occurred to 
the mortgaged property under any 
policy of fire or other hazard insurance 
and the mortgagee has received the 
proceeds therefrom, it may exercise its 
option under the mortgage to use the 
proceeds of such insurance for the 
repairing, replacing, or rebuilding of the 
premises. It may not make other 
disposition of such proceeds, without

the prior written approval of the 
Commissioner.-

(2) If the proceeds are applied to the 
mortgage with such prior written 
approval and result in the payment in 
full of the entire mortgage indebtedness, 
the contract of mortgage insurance made 
with the Commissioner shall thereupon 
terminate.

(3) If the Commissioner shall fail to 
give his approval to the use or 
application of such funds within 60 
days after written request by the 
mortgagee, the mortgagee may use or 
apply such funds for any of the 
purposes specified in the mortgage 
without the approval of the 
Commissioner.

PART 213— COOPERATIVE HOUSING 
MORTGAGE INSURANCE

4. The authority citation for 24 CFR 
part 213 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715e; 42 
U.S.C. 3535(d).

5. Section 213.13 is revised to read as 
follows:

§ 213.13 Covenant for fire insurance.
The mortgage shall contain a covenant 

acceptable to the Commissioner binding 
the mortgagor to keep the property 
insured by a standard policy or policies 
against fire and such other hazards as 
the Commissioner, upon the insurance 
of the mortgage, may stipulate, in an 
amount which will comply with the 
coinsurance clause applicable to the 
location and character of the property, 
but not less than 80 percent of the actual 
cash value of the insurable 
improvements and equipment of the 
project. The initial coverage shall be in 
an amount estimated by the 
Commissioner at the time of completion 
of the entire project or units thereof. The 
policies evidencing such insurance shall 
have attached thereto a standard 
mortgagee clause making loss payable to 
the mortgagee, its successors and 
assigns.

PART 221— LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE

6. The authority citation for 24 CFR 
part 221 is revised to read as follows:

Authority: 12 U.S.C. 1715b and 17151; 42 
U.S.C. 3535(d); sec. 221.544(a)(3) is also 
issued under 12 U.S.C 1707(a).

7. Section 221.521 is revised to read 
as follows:

§ 221.521 Covenant for fire insurance.
The mortgage shall contain a covenant 

acceptable to the Commissioner binding 
the mortgagor to keep the property
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insured by a standard policy or policies 
against fire and such other hazards as 
the Commissioner, upon the insurance 
of the mortgage, may stipulate, in an 
amount which will comply with the 
coinsurance clause applicable to the 
location and character of the property, 
but not less than 80 percent of the actual 
cash value of the insurable 
improvements and equipment of the 
project. The initial coverage shall be in 
an amount estimated by the 
Commissioner at the time of completion 
of the entire project or units thereof. The 
policies evidencing such insurance shall 
have attached thereto a standard 
mortgagee clause making loss payable to 
the mortgagee, its successors and '* 
assigns.

PART 242— M O RTG AGE INSURANCE 
FOR HOSPITALS

8. The authority citation for 24 CFR 
part 242 continues to readns follows:

Authority: 12 U.S.C. 1715b, 1715n(f), 
1715Z-7; 42 U .S .C  3535(d).

9. Section 242.43 is revised to read as 
follows:

§242.43 Covenant for fire insurance.

The mortgage shall contain a covenant 
acceptable to the Commissioner binding 
the mortgagor to keep the property 
insured by a standard policy or policies 
against fire and such other hazards as 
the Commissioner, upon the insurance 
of the mortgage, may stipulate, in an 
amount which will comply with the 
coinsurance clause applicable to the 
location and character of the property, 
but not less than 80 percent of the actual 
cash value of the insurable 
improvements and equipment of the 
project. The initial coverage shall be in 
an amount estimated by the 
Commissioner at the time of completion 
of the entire project or units thereof. The 
policies evidencing such insurance shall 
have attached thereto a standard 
mortgagee clause making loss payable to 
the mortgagee, its successors and 
assigns.

Dated: June 9 ,1 9 9 4 .
Nicolas P. Retsinas,
Assistant Secretary fo r  H ousing-Federal 
Housing Com m issioner.
(FR Doc. 9 4 -1 4 7 4 4  Filed 6 -1 6 -9 4 ;  8 :45  ami 
BILUNG CODE 4210-27-P

D EPARTM ENT O F TH E TR EASU R Y  

Office of Foreign Assets Control 

31 CFR  Part 515

Cuban A ssets Control Regulations; 
Flight Tim es; C iv il Penalties

AGENCY: Office of Foreign Assets 
Control, Treasury.
ACTION: Final rule; amendments.

SUMMARY: This rule amends the Cuban 
Assets Control Regulations to eliminate 
the requirement that planes flying 
between Cuba and the United States 
arrive and depart during the normal 
business horns of the U.S. Customs 
Service, In addition, an interpretive 
section is removed. The regulatory 
section on civil penalty authority is 
expanded to include references to the 
Cuban Democracy Act, and a regulatory 
reference is corrected.
EFFECTIVE DATE: June 13,1994.
FOR FURTHER INFORMATION CONTACT: 
Steven I. Pinter, Chief of Licensing (tel.: 
202/622-2480), or William B. Hoffinan, 
Chief Counsel (tel.: 202/622-2410), 
Office of Foreign Assets Control, 
Department of thè Treasury,
Washington, D.C. 20220.
SUPPLEMENTARY INFORMATION;

Electronic Availability:
This document is available as an 

electronic file on The Federal Bulletin  
Board the day of the publication in the 
Federal Register. By modem dial 202/ 
512-1387 or call 202/515-1530 for disks 
or paper copies. This file is available in 
Postscript, WordPerfect 5.1 and ASCII.
Background

The Office of Foreign Assets Control 
is amending the Cuban Assets Control 
Regulations, 31 C.F.R. part 515 (the 
“Regulations”), to eliminate the 
requirement that the arrival and 
departure of planes providing travel 
between Cuba and the United States 
occur during the normal business hours 
of the U.S. Customs Service. This 
change is being effected to allow greater 
flexibility in arranging for authorized 
flights to Cuba. In addition, the 
Regulations are being amended to add 
references to the Cuban Democracy Act, 
22 U.S.C. 6001—6010, and to correct an 
error in § 515.701. Section 515.417 is 
removed.

Because this rule involve a foreign 
affairs function, Executive Order 12866 
and the provisions of the Administrative 
Procedure Act, 5 U.S.C. 553, requiring 
notice of proposed rulemaking, 
opportunity for public participation, 
and delay in effective date, are

inapplicable. Because no notice of 
proposed rulemaking is required for this 
rule, the Regulatory Flexibility Act, 5 
U.S.C. 601-612, does not apply.
L is t of Subjects in 31 CFR Part 515

Administrative practice and 
procedure, Air carriers, Communist 
countries, Cuba, Currency, Exports, 
Fines and penalties, Foreign investment 
in the United States, Foreign trade, 
Imports, Informational materials, 
Publications, Reporting and 
recordkeeping requirments, Securities, 
Shipping, Travel and transportation 
expenses, Travel restrictions, Trusts and 
estates, Vessels

PART 515—CUBAN ASSETS 
CONTROL REGULATIONS

For the reasons set forth in the 
preamble, 31 CFR part 515 is amended 
as set forth below:

1. The authority c ita tion  for part 5 l5  
is  revised to read as fo llow s:

Authority: 50 U.S.C. App. 1 -44; 22 U.S.C. 
6001-6010; 22 U.S.C. 2370(a); Proc. 3447, 3 
CFR, 1959-1963 Comp., p. 157; E.O. 9193, 3 
CFR, 1938-1943 Comp., p. 1174; E.O. 9989,
3 CFR, 1943-1948 Comp., p. 748; E.O. 12854. 
58 FR 36587, July 7 ,1993.

Subpart D— Interpretations

§ 515.417 [Removed]
2. Section 515.417 is removed and 

reserved.

Subpart E— Licenses, Authorizations, 
and Statements of Licensing Policy

§ 515.566 [Amended]
3. In §515.566, paragraph (f) is 

removed.

Subpart G— Penalties

4. Section 515.701 is amended by 
revising paragraphs (a)(4) and (5), 
adding paragraph (a)(6), redesignating 
paragraph (b) as paragraph (c), and 
adding paragraph (b) to read as follows:

§515.701 Penalties.

(a) * *  *
(4) Any property, funds, securities, 

paper, or other articles or documents, or 
any vessel, together with its tackle, 
apparel, furniture, and equipment, that 
is the subject of a civil penalty issued 
pursuant to paragraph (a)(3) of this 
section shall, at the discretion of the 
Secretary of the Treasury , be forfeited to 
the United States Government.

(5) The penalties described in 
paragraphs (a)(3) and (4) of this section 
may not be imposed for:

(i) newsgathering, research, or the 
export or import of, or transmission of
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information or informational materials; 
or

(ii) for clearly defined educational or 
religious activities, or activities of 
recognized human rights organizations^ 
that are reasonably limited in frequency, 
duration, and number of participants. 
Persons who engage in prohibited 
transactions related to the activities 
described in this paragraph may be 
subject to criminal penalties or other 
penalties as appropriate.

(6) The penalties provided in the 
Trading with the Enemy Act are subject 
to increase pursuant to 18 U.S.C. 3571.

(b) Attention is directed to 22 U.S.C. 
6009, which provides that penalties set 
forth in section 16 of the Trading with 
the Enemy Act shall apply to violations ' 
of the Cuban Democracy Act to the same 
extent that such penalties apply to 
violations of the Trading with the 
Enemy Act.

(c) * * *
5.Section 515.702 is amended by 

revising paragraph (a) to read as follows:

§ 515.702 Propensity Notice.

(a) When required: If the Director of 
the Office of Foreign Assets Control has 
reasonable cause to believe that there 
has occurred a violation of any 
provision of this part or a violation of 
the provisions of any license, ruling, 
regulation, order, direction or 
instruction issued by or pursuant to the 
direction or authorization of the 
Secretary of the Treasury pursuant to 
this part or otherwise under the Trading 
with the Enemy Act or the Cuban 
Democracy Act, and the Director 
determines that further proceedings are 
warranted, he shall issue to the person 
concerned a notice of his intent to 
impose a monetary penalty and/or 
forfeiture. The prepenalty notice shall 
be issued whether or hot another agency 
bas taken any action with respect to this 
matter.
*  *  *  *  *

Dated: May 31 ,1994  
Steven I. Pinter,

Acting Director, O ffice o f  Foreign A ssets 
Control.

Approved: June 3 ,1994  
R. Richard Newcomb,

Acting Deputy A ssistant Secretary (Law 
Enforcement).
(FR Doc. 94-14727 Filed 6 -1 3 -9 4 ; 4:33 pm) 
BILLING CODE 4810-25-F
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Office of Foreign Assets Control

31 CFR Part 550

Libyan Sanctions Regulations; 
Definition of “Government of Libya”

AGENCY: Office of Foreign Assets 
Control, Treasury.
ACTION: F in a l ru le; amendment.

SUMMARY: This rule amends the Libyan 
Sanctions Regulations to remove from 
the definition of “Government of Libya” 
a provision stating that an entity will 
not be deemed a part of that government 
solely because it is located in, organized 
under the laws of, or has its principal 
place of business in, Libya, and to make 
an additional change to the definition. 
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Steven I. Pinter, Chief of Licensing, tel.: 
202/622-2480, or William B. Hoffinan, 
Chief Counsel, tel.: 202/622-2410,
Office of Foreign Assets Control, 
Department of the Treasury, 
Washington, D.C. 20220.
SUPPLEMENTARY INFORMATION:

Electronic Availability
This document is available as an 

electronic file on The Federal Bulletin 
B oard  the day of publication in the 
Federal Register. By modem dial 202/ 
512-1387 or call 202/512-1530 for disks 
or paper copies. This file is available in 
Postscript, WordPerfect 5.1 and ASCII.
Background

This rule amends the Libyan 
Sanctions Regulations, 31 CFR part 550 
(the “Regulations”), to remove 
paragraph (b) from § 550.304, the 
definition of the term “Government of 
Libya.” Paragraph (b) of § 550.304 
provided that a partnership, association, 
corporation, or other organization shall 
not be deemed to be within the term 
“Government of Libya” solely by reason 
of being located in, organized under the 
laws of, or having its principal place of 
business in, Libya.

In addition, former paragraph (a)(2) is 
revised to remove the word 
“substantially,” which was used to 
describe the extent of Libyan 
government control of an entity required 
to qualify that entity as a part of the 
Government of Libya, and to add the 
words “directly or indirectly” to 
describe the nature of the governmental 
control.

Because the Regulations involve a 
foreign affairs function, Executive Order 
12866 and the provisions of the 
Administrative Procedure Act, 5 U.S.C, 
553, requiring notice of proposed 
rulemaking, opportunity for public
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participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C. 601-612, does 
not apply.

List of Subjects in 31 CFR Part 550

Adminstrative practice and 
procedure, Banks, Banking, Blocking of 
assets, Exports, Foreign investment, 
Foreign trade, Government of Libya, 
Imports, Libya, Loans, Penalties, 
Reporting and recordkeeping 
requirements, Securities, Sendees, 
Specially designated nationals, Travel 
restrictions.

For the reasons set forth in the. 
preamble, 31 CFR part 550 is amended 
as set forth below:

PART 550— LIBYAN SANCTIONS 
REGULATIONS

1. The authority citation for part 550 
continues to read as follows:

Authority: 50 U.S.C. 1701-1706; 50 U.S.C. 
1601-1651; 22 U.S.C. 287c; 49 U.S.C. App. 
1514; 22 U.S.C. 2349aa-8 and 2349aa-9; 3 
U.S.C. 301; E .0 .12543, 3 CFR, 1986 Comp., 
p. 181; E .0 . 12544, 3 CFR, 1986 Comp., p. 
183; E.O. 12801, 3 CFR, 1992 Comp., p. 294.

Subpart C— Definitions

2. Section 550.304 is revised to read 
as follows:

§ 550.304 Government of Libya.

The term Government o f  Libya 
includes:

(a) The state and the Government of 
Libya, as well as any political 
subdivision, agency, or instrumentality 
thereof, including the Central Bank of 
Libya;

(b) Any partnership, association, 
corporation, or other organization 
owned or controlled directly or 
indirectly by the foregoing;

(c) Any person to the extent that such 
person is, or has been, or to the extent 
that there is reasonable cause to believe 
that such person is, or has been, since 
the effective date, acting or purporting 
to act directly or indirectly on behalf of 
any of the foregoing;

(d) Any other person or organization 
determined by the Secretary of the 
Treasury to be included within this 
section.
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Dated: May 31 ,1994  
Steven I. Pinter,
Acting Director, O ffice o f Foreign A ssets 
Control.

Approved: June 3 ,1994  
R. Richard Newcomb,
Acting Deputy A ssistant Secretary (Law  
Enforcem ent).
[FR Doc. 94-14726 Filed 6 -1 3 -9 4 ; 4:33 pm] 
BILUNG CODE 4810-25-F

DEPARTMENT OF DEFENSE 

Department of the Army 

32 CFR Part 552

Prohibited Personnel Practices on the 
Installation of Fort Jackson, SC

AGENCY: Department of the Army, DOD. 
ACTION: Final rule.

SUMMARY: This action establishes 32 
CFR part 552, subpart L, Personnel— 
Prohibited Practices and authenticates 
Fort Jackson Regulation 600-3, printed 
in the Federal Register as a proposed 
rule on 29 July 1993 (58 FR 40611). This 
subpart .establishes prohibited practices 
on the installation of Fort Jackson,
South Carolina. These prohibited 
practices apply to all persons as signed 
to, attached to, or present on the 
installation of Fort Jackson, South 
Carolina. Prohibited practices listed in 
this part are not all inclusive.
EFFECTIVE DATE: This final rule is 
effective June 17,1994.
ADDRESSES: Commander, U.S. Army 
Training Center and Fort Jackson, Office 
of the Staff Judge Advocate, Fort 
Jackson, SC 29207-5000.
FOR FURTHER INFORMATION CONTACT: CPT 
Thomas M. Gagne, Trial Counsel, 
telephone: (803) 751-6848. 
SUPPLEMENTARY INFORMATION: This part 
does not list all activities or practices 
prohibited on the installation of Fort 
Jackson, South Carolina. Various other 
Army and Fort Jackson regulations 
specifically prohibit other activities or 
practices. See Appendix A to this 
subpart.
Executive Order 12291

This rule is not affected by Executive 
Order 12291.
Regulatory Flexibility Act

The Regulatory Flexibility Act has no 
bearing on this rule.
Paperwork Reduction Act

This rule does not contain reporting 
or recordkeeping requirements subject 
to the Paperwork Reduction Act.

List of Subjects in 32 CFR Part 552
Military personnel, government 

employees.
Accordingly, 32 CFR part 552, subpart 

L is added to read as follows:

PART 552— SUBPART L— PROHIBITED 
PERSONNEL PRACTICES ON THE 
INSTALLATION OF FORT JACKSON, 
SOUTH CAROLINA

Sec.
552.150 Purpose.
552.151 Scope.
552.152 Prohibited practices.
552.153 Dissemination.

Appendix A to Subpart L— Partial List of 
Other Publications Applicable on Fort 
Jackson Which List Prohibited Practices

Authority: 10 U.S. Code, Ch. 47, 21 U.S. 
Code 801, ef seq.

Subpart L— Prohibited Personnel 
Practices on the Installation of Fort 
Jackson, SC

§552.150 Purpose.
This part is punitive in nature and 

applies to all persons assigned to, 
attached to, or present on the 
installation of Fort Jackson, South 
Carolina. A violation of, attempted 
violation of, or solicitation or 
conspiracy to violate any provision of 
this part provides the basis for criminal 
prosecution under the Uniform Code of 
Military Justice, applicable Federal Law, 
other regulations, and/or adverse 
administrative action. Civilian visitors 
may be barred from the installation of 
Fort Jackson and prosecuted under 
appropriate Federal laws. The 
enumeration of prohibited activities in 
this part is not intended to preclude 
prosecution under other provisions of 
law or regulation.

§552.151 Scope.
This part does not list all activities or 

practices prohibited on the installation 
of Fort Jackson, South Carolina. Various 
other Army and Fort Jackson regulations 
specifically prohibit other activities or 
practices. See Appendix A to this 
subpart.

§ 552.152 Prohibited practices.
The following activities are 

prohibited:
(a) The possession, delivery, sale, 

transfer, or introduction into the 
installation of Fort Jackson of any 
device, instrument or paraphernalia 
designed or reasonably intended for use 
in introducing into the human body a 
controlled substance, as defined in the 
Controlled Substances Act, 21 U.S.C. 
801, et seq., is prohibited.

(b) Unless an exception is approved 
by the Chief of Staff or a Major

Subordinate Commander for a special 
occasion, consumption of alcoholic 
beverages, or the possession of an open 
container thereof, is prohibited under 
the circumstances listed in this section. 
For the purpose of this part, an 
“alcoholic beverage” is any liquid 
beverage containing any amount of ethyl 
alcohol, including wines, malt 
beverages and distilled spirits.

(1) By military personnel in uniform 
during duty hours (0730-1630).

(2) By military personnel during their 
assigned duty horn's when different than 
those in paragraph (b)(1) of this section.

(3) By civilian employees during their 
assigned duty hours. Lunch time is not 
considered duty time for civilian 
employees.

(4) By civilian or military personnel 
in places of duty.

(5) By any person in a public place, 
except: in the Twin Lakes and Weston 
Lake Recreational Areas, in the 
immediate vicinity of Oyster Point 
(Officers’ Club), at installation club 
facilities governed by section II of AR 
215—2, and at Army/Air Force Exchange 
Service (AAFES) eating establishments 
which serve alcoholic beverages for on
premises consumption.

(6) By any person in any Fort Jackson 
parking lot or parking area, to include 
the Burger King parking lot and all 
parking lots of AAFES facilities and 
installation club facilities.

(c) The presence of any person in a 
training area or of any permanent party 
soldier or civilian employee in a 
trainee/receptee billeting area while 
impaired by alcoholic beverages or 
illegal drugs is prohibited. For the 
purpose of this part, “Impaired by 
alcoholic beverages” for military 
personnel is defined as having a blood 
alcohol level of .05 percent (.05 is 
equivalent to 55 milligrams of alcohol 
per 100 milliliters of blood) or more.

(d) Privately Owned Firearms and 
Ammunition. For the purpose of this 
part, a "firearm” means any device 
which is designed to or readily may be 
converted to expel a projectile by the 
action of an explosive. Air/pellet guns, 
BB guns and bows are subject to all of 
the provisions of this paragraph except 
paragraph (d)(1) of this section.

(1) It is prohibited for persons 
residing on the installation to fail to 
register privately owned firearms with 
their unit commander.

(2) Storage of privately owned 
firearms in the barracks is prohibited. 
For the purposes of this part, “barracks” 
does not include BOQs or SBEQs.

(3) It is prohibited to store privately 
owned firearms in BOQs, SBEQs, or 
family quarters unless the firearm is 
unloaded, ammunition is stored
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separately from the firearm in a locked 
container, and one of the following 
methods for firearms storage is 
employed: by using a trigger locking 
device, by storing the firearm in a 
locked container, by removing the firing 
pin from the firearm and storing the 
firing pin in a locked container, or by 
disassembling the firearm and storing 
the disassembled parts in separate 
places. For the purposes of this part a 
“locked container” and a “locking 
device” mean locked containers and 
locking devices the keys to which are 
stored in a place not assessable to 
persons under 18 years of age.

(4) It is prohibited to carry on one’s 
person any privately owned firearm in
a public place on the installation of Fort 
Jackson unless participating in an 
authorized sporting activity or hunting 
in accordance with applicable 
regulations.

(5) In addition to the requirements of 
paragraph (d)(4) of this sectiop, a person 
under 18 years of age is prohibited from 
carrying on his or her person a firearm 
outside the presence of a responsible 
adult.

(6) Carrying a concealed firearm on 
one’s person, except by military, state 
and Federal law enforcement authorities 
in the performance of their duties, is 
prohibited.

(7) It js  prohibited to transport in a 
vehicle any privately owned firearm 
except in a manner prescribed by the 
laws of South Carolina.

(8) It is prohibited to carry on one’s 
person or transport in a vehicle any 
privately owned firearm within the 
Weston Lakes and Twin Lakes 
Recreation areas.

(e) Weapons Other Than Privately 
Owned Firearms. The possession of the 
following privately owned weapons or 
devices is prohibited:

(1) Any knife having a switchblade or 
automatic blade.

(2) Brass knuckles or similar devices.
(3) Blackjacks, saps, nunchaku and 

similar devices. As exceptions, 
nunchucks may be possessed for bona 
fide educational instruction or 
competition in a recognized martial arts 
program and may be carried and 
transported directly to and from 
educational and competitive martial arts 
events.

(4) When carried on one’s person in 
an unconcealed manner, knives with 
blades in excess of three inches in 
length except while engaged in 
authorized hunting, fishing, camping or 
other outdoor recreational activities, or 
when required by duty purposes.

(5) When carried on one’s person in
a concealed manner, knives with blades

in excess of three inches, razors and ice 
picks.

(f) The charging of a usurious interest 
rate, defined as a rate exceeding thirty- 
six (36) percent per annum or three (3) 
percent per month, for the loan of 
money or for the extension of credit, is 
prohibited.

(g) Sexual intercourse or any 
indecent, lewd or lascivious act in any 
office, barracks, training area, duty 
location, parking lot, public recreation 
area or public place is prohibited.

(h) Relationships between service 
members of different rank or sex which 
involve or reasonably give the 
appearance of partiality, preferential 
treatment, the improper use of rank or 
position for any personal gain, or which 
can otherwise be reasonably expected to 
undermine discipline, authority or 
morale, are prohibited.

(i) Being present in any “off-limits” or 
“limited access” areas, except as 
authorized in Fort Jackson Regulation 
190—3, is prohibited (See Appendix A to 
this subpart).

(j) Use of a metal detector for other 
than official purposes is prohibited.

(k) When directed to do so by the 
Military Police, failure to relinquish 
possession or control to the Military 
Police of abandoned property found on 
the installation is prohibited.

(l) Scavenging in or removal of waste 
items or recyclable materials from 
dumpsters, garbage cans, outdoor trash 
receptacles, recycling collection points, 
or landfill areas is prohibited, except for 
official purposes. This part does not 
prohibit persons from collecting and 
disposing of scattered litter, including 
aluminum cans, from roadsides, parking 
lots and recreation areas.

(m) It is prohibited for military 
personnel to engage in outside 
employment of any nature, including 
ownership or operation of a private 
business, without the prior written 
approval of their commander. Soldiers 
reassigned or reattached from one Fort 
Jackson unit to another Fort Jackson 
unit must obtain approval for continued 
employment from the gaining 
commander within 30 days of 
reassignment.

(n) Except as authorized by thë 
Installation Commander, Chief of Staff 
or a Major Subordinate Commander, the 
use of radios, stereos, tape players,. 
compact disk players or any other 
similar electronic sound generating or 
amplification source, including 
equipment installed or located in motor 
vehicles, in a manner that can be heard 
more than 125 feet from the source, is 
prohibited. This paragraph does not 
apply to law enforcement or emergency 
vehicles, or safety warning devices.

(o) Loitering in any public place on 
Fort Jackson, to include all parking lots, 
is prohibited. Loitering is defined as 
remaining idle in essentially one 
location, spending time idly, loafing, or 
walking around without a purpose in a 
public place in such a manner as to 
create a disturbance or annoyance to the 
comfort of any person, create a danger 
of a breach of the peace, obstruct or 
interfere with any person lawfully in 
any public place, or obstruct or hinder 
the free passage of vehicles or 
pedestrians. Any person loitering as 
defined above in any public place may 
be ordered by a law enforcement officer 
to leave that place or the Fort Jackson 
military reservation.

§ 552.153 Dissemination.

(a) Unit commanders and supervisors 
shall ensure that newly assigned or 
attached military and civilian personnel 
are informed of the prohibitions 
contained in this regulation, Soldiers-in- 
training will be informed of the 
provisions of this regulation at the 
beginning of each training cycle.

(b) All permanent party personnel and 
civilian employees will be reminded 
annually of their duty to comply with 
this part.
Appendix A to Subpart L— Partial List of 
O ther Publications Applicable on Fort 
Jackson W hich List Prohibited Practices

These publications are available for 
inspection at the Office of the Staff Judge 
Advocate, Fort Jackson, SC 2 9 2 0 7 -5 0 0 0 .

Is Distribution of W ritten Materials on the 
Installation— Fort Jackson Supplement 1 to 
AR 2 1 0 -1 0 .

2. Demonstrations, Pickets, Sit-ins, etc.—  
Fort Jackson Supplement 1 to AR 2 1 0 -1 0 .

3. Standards of Ethical Conduct for 
Employees of the Executive Branch, 5 Code 
of Federal Regulations, Part 2635.

4. Improper Associations— Fort Jackson 
Regulation 6 0 0 -5 .

5. Mistreatment of Soldiers-in-Training—  
Fort Jackson Regulation 3 5 0 -1 .

6. Participation in Military Labor Unions—  
Army Regulation 600-20 .

7. Traffic Violations— Fort Jackson 
Regulation 1 9 0 -5 .

8. Areas of Access— Fort Jackson 
Regulation 1 9 0 -3 .
Kenneth L. Denton,

Army F ederal R egister Liaison O fficer.
[FR Doc. 94-13947 Filed 6 -1 6 -9 4 ; 8:45amj 
BILLING CODE 3710-08-M
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Corps of Engineers 

33 CFR Part 209

Administrative Procedure— Shipping 
Safety Fairways and Anchorage Areas, 
Gulf of Mexico; Guidelines for the 
industry Capability Program

AGENCY: U.S. Army Corps of Engineers, 
DoD.
ACTION: Final rule.

SUMMARY: The Corps is revoking the 
regulations in 33 CFR 209.135 and 
209.147. The regulations in § 209.135 
prohibit structures within shipping 
safety fairways in the Gulf of Mexico 
and prescribe certain conditions for 
nationwide permits issued by the Corps 
for temporary anchors and chains for 
floating or semisubmersible drilling rigs. 
Similar rules were promulgated in 33 
CFR 322.5 and through an oversight, the 
rules of Section 209.135 were not 
revoked at that time. Section 209.147 
which establish the Guidelines for the 
Industry Capability Program is no longer 
needed and these guidelines are 
removed.
EFFECTIVE DATE: June 17,1994. 
ADDRESSES: HQUSACE, CECW-OR, 
Washington, DC 20314—1000.
FOR FURTHER INFORMATION CONTACT: Mr. 
Ralph T. Eppard at (202) 272-1783. 
SUPPLEMENTARY INFORMATION: The Corps 
published rules pertaining to shipping 
safety fairways in 33 CFR 322.5(1) on 
November 13,1986, (51 FR 41206- 
41260) to consolidate all permit matters 
under the same section. These rules 
replaced the rules in 33 CFR 209.135 
and the Corps intended to subsequently 
revoke the rules in §209.135. The rules 
in § 209.135 are duplicative and 
unnecessary. Pursuant to its general 
authorities to operate and maintain 
Federal navigation projects, the Corps 
conducted a study to determine the 
capability of the dredging industry to 
accomplish the Government’s dredging 
work at reasonable costs and in a timely 
manner. The Guidelines in 33 CFR 
209.147 provided uniform procedures to 
evaluate Corps/Industry roles over a 
four-year period. That study has been 
completed and accordingly, these 
Guidelines are no longer needed.

The Corps has determined that notice 
of proposed rulemaking and public 
procedures thereto are unnecessary and 
impractical in this instance since this 
action will only remove obsolete 
materials from the CFR.
Economic Assessment and Certification
Regulatory Flexibility Act

Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601

et seq.), it is certified that the removal 
of these regulations will not have a 
significant economic impact on a 
substantial number of small entities. 
The removal of these two regulations 
will not have any effect on the public, 
any private enterprise or any 
Government agency. This action will 
result in the removal of two obsolete 
regulations from the CFR.

Executive Order 12866: This 
document does not meet the criteria for 
a significant regulatory action as 
specified in E .0 .12866.
List of Subjects in 33 CFR Part 209

Electric power, Navigation (water), 
Water pollution control, Waterway.

In consideration of the above, 33 CFR 
Part 209 is amended as set forth below.

PART 209— ADMINISTRATIVE 
PROCEDURE

1. The authority citation for Part 209 
continues to read as follows:

Authority: 5 U.S.C. 301; 33 U.S.C. 1 ; 10  
U.S.C. 3012

§ 209.135 [Removed]
2. Section 209.135 is removed.

§ 209.147 [Removed]
3. Section 209.147 is removed]
Dated: June 9 ,1 9 9 4 .
Approved:

Stanley G. Genega,
M ajor G eneral, U.S. Army, D irector o f  Civil 
W orks.
IFR Doc. 9 4 -1 4 7 6 3  Filed 6 -1 6 -9 4 ;  8 :45  am] 
BILUNG CODE 3710-92-M

DEPARTMENT OF AGRICULTURE 

Forest Service

36 CFR Parts 261 and 290
RIN 05S6-AA02

Cave Resources Management

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: This final rule establishes 
procedures for nominating, evaluating, 
and designating significant caves on 
lands administered as part of the 
National Forest System. The rule also 
establishes procedures for releasing 
information about the location of caves 
and establishes general prohibitions to 
protect cave resources from abuse and 
degradation. The intended effect is to 
fully implement the Federal Cave 
Resources Protection Act of 1988 on 
National Forest System lands and to 
ensure that National Forest System

lands are managed in a manner to 
protect and maintain, to the extent 
practicable, significant caves. These 
regulations have been developed in 
close consultation with the Department 
of the Interior to ensure uniformity and 
consistency in approach to the extent 
that statutory authority permits. 
EFFECTIVE DATE: This rule is effective 
June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Brent Botts, Recreation, Cultural 
Resources and Wilderness Management 
Staff, Forest Service, USDA, P.O. Box 
96090, Washington, DC 20090-6090, 
(202) 205-1313.

SUPPLEMENTARY INFORMATION: 
Background

The Federal Cave Resources 
Protection Act of 1988 (16 U.S.C. 4301- 
4309; 102 Stat. 4546), hereafter referred 
to as the “Act”, seeks to secure, protect, 
and preserve significant caves on 
Federal lands for the perpetual use, 
enjoyment, and benefit of all people. 
The Act also seeks to foster increased 
cooperation and exchange of 
information between governmental 
authorities and those who utilize caves 
located on Federal lands for scientific, 
educational, or recreational purposes. 
The Act requires the Secretary of 
Agriculture to issue such regulations as 
he deems necessary to achieve the 
purposes of the Act on National Forest 
System lands. The regulations are 
required to include, but need not be 
limited to, criteria for the identification 
of significant caves.

On March 3,1989, the Forest Service 
published an advance notice of 
proposed rulemaking in the Federal 
Register inviting comments on what 
should be included in a proposed rule, 
and particularly requesting suggestions 
as to criteria for identifying a significant 
cave. A total of nine comments were 
received in response to that notice: 4 
from agencies of State government, 2 
from business entities, 2 from 
individuals, and 1 from a Federal 
agency.

Subsequently, a proposed rule was 
published on December 23,1991 (56 FR 
66388). The proposed rule described the 
process the Forest Service would use in 
designating significant caves, provided 
for public nomination of caves, 
specified six criteria by which a cave 
would be evaluated to determine 
whether it is significant, and identified 
the authorized officer as the authority 
for designating and documenting a 
significant cave. The proposed rule also 
specified how cave information and 
locations would be released. Lastly, the 
proposed rule revised certain
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prohibitions specific to caves and cave 
resources. Seventy-six letters were 
received during the 90-day comment 
period in response to the proposed rule: 
30 from individuals, 18 from cave- 
related organizations, 16 from Federal 
agencies, 5 from natural resource 
organizations, 4 from business entities, 
and 3 from State agencies.

All comments received are available 
for review in the Office of the Director, 
Recreation, Cultural Resources, and 
Wilderness Management Staff, Auditors 
Building, 4th Floor, 2 0 1 14th Street,
S.W. at Independence Ave., SW., 
Washington, DC, during regular 
business hours (8 a.m. to 5 p.m.)
Monday through Friday.

Analysis of Public Comment

Overall, almost all respondents were 
pleased that the Forest Service was 
promulgating regulations. Many offered 
valuable suggestions for improving or 
clarifying specific sections. Some of 
these suggestions were group efforts, 
using similar or identical language to 
identify and describe their interests, 
concerns, and recommended 
modifications to the proposed rule. A 
few letters endorsed other respondents’ 
statements.

The majority of comments centered 
on four major issues in the proposed 
261 and 290 rules: scope of the rule, 
including the definition and manner of 
determining the significance of a cave; 
confidentiality of cave information; 
public participation; and differences 
with the proposed rule (57 F R 1344) 
published by Department of the Interior 
on January 13,1992.

Several comments also referred to 
information contained in a document 
entitled “Proposed Procedure for Listing 
Significant Caves,” which was 
circulated at the same time as the 
proposed rule but was not intended for 
codification in the regulations. This 
document described a proposed 
implementation process in greater 
detail. These comments also were 
considered as part of the rulemaking 
record to the extent that they were 
relevant to the provisions of the 
rulemaking.

General Comments on 36 CFR Part 290

Under the proposed rule, cave 
protection regulations would be set out 
in title 36, part 290, of thiFCode of 
Federal Regulations. The following 
summarizes general comments received 
on the proposed rule and the 
Department’s response to them.

1. Cooperation and Consultation With 
the Department o f Interior

Many respondents noted disparities 
between the Forest Service proposed 
rule and the proposed rule issued at the 
same time by the U.S. Department of the 
Interior (USDI). Most respondents 
recommended that the final rule of both 
agencies be as similar as possible.

R esponse. Throughout the rulemaking 
process, the Forest Service and USDI 
land managing agencies have been 
participating in an interagency 
committee to agree on cave resource, 
standards and procedures. The goal has 
been to adopt rules as similar as 
possible. However, each agency has a 
different statutory background and 
mission which result in some 
procedural differences such as in 
integrating cave resource protection into 
planning processes, delegations of 
authority, and information 
requirements. In these instances, the 
language may differ to reflect the 
specific authorities of the agencies 
involved.
2. Public Participation

The majority of respondents felt the 
proposed rule completely ignored 
Section 2(b)(2) of the Act which states 
that one purpose of the Act is “to foster 
increased cooperation and exchange of 
information between governmental 
authorities and those who utilize caves 
for scientific, education, or recreational' 
purposes.” Respondents believed the 
proposed rule denied the caving 
community access to cave information 
thus discouraging the exchange of 
information. Many respondents 
recommended that public interaction 
occur through establishment of an 
advisory committee and the 
development of volunteer agreements. 
Some respondents felt that these two 
actions were required by the Act in 
Sections 4(b)(3) and 4(b)(4).

R esponse. Under § 290.3 of the 
proposed rule, the agency intended that 
the public be given the opportunity to 
nominate significant caves.
Additionally, proposed § 290.4 provided 
a process by which information on 
caves and their location could be 
disclosed to bona fide educational or 
research organizations although not to 
the general cave recreationing 
community. Additionally, under the 
proposed rule, the agency envisioned 
addressing cave resource protection 
standards in forest plans pursuant to 
National Forest Management Act and 
implementing regulations. Forest plans 
are developed with full public 
participation; however, in response to 
comments on the proposed rule, the
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final rule does strengthen and encourage 
greater cooperation and exchange of 
information in the nomination and 
evaluation process as well as in a new 
provision permitting the disclosure of 
cave information to groups who assist 
the Federal land managing agencies 
with cave management. These changes 
are discussed in the section-by-section 
discussion of comments which follows.

The suggestion to form an advisory 
committee has not been adopted. It is 
not at all clear that such advisory groups 
are needed either nationally or locally. 
Whether local advisory groups are 
needed is a decision best left to the local 
land manager. Should the Forest 
Supervisor determine that an advisory 
committee would be helpful in 
achieving the purposes of the Gave 
Resources Protection Act, the 
Department has ample authority and 
procedures in place to establish such 
advisory committees.
3. S cope and D etail o f  the Regulations

Many respondents felt that the 
proposed rule should have provided 
more details on how to manage and 
protect significant caves. Most of these 
respondents understood that significant 
caves would be managed “to the extent 
practical” using current management 
plans, but wanted the final rule to 
incorporate or further clarify portions of 
the proposed rule. Respondents asked 
questions such as: how will significant 
cave listings and significant cave 
management concerns be integrated into 
forest plans; how will specific 
management concerns about significant 
caves be identified; how will ecosystem 
considerations, including protection of 
karst features and hydrological recharge 
areas, be made; and how will the Forest 
Service address proposed projects that 
potentially impact caves.

Another respondent requested that 
goals and standards for cave resource 
protection and management be 
described in the rule and that language 
be added emphasizing that land 
management decisions should balance 
consideration of cave resource 
protection with consideration of human 
activity.

R esponse. Through section 4(c)(1) of 
the Act, Congress made clear that caves 
should be managed through the agency’s 
land and resource management 
planning process, and not through the 
significant cave designation process. 
Section 4(c)(1) states that significant 
caves are to be . . considered in the 
preparation of any land management 
plan if the preparation or revision of the 
plan began after the enactment of this 
Act.” Forest land and resource 
management planning is a continuous,
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dynamic process which is dependent on 
monitoring and evaluation of actions 
taken under the plan. The agency keeps 
plans current and updated through 
amendment or revision and maintains 
ongoing and meaningful communication 
with the public and other government 
entities. New data such as an inventory 
of significant caves is new information 
that Forest Supervisors consider as 
forest plans are implemented to 
determine if forest plan direction needs 
to be changed. Designating caves as 
significant will not automatically trigger 
the need to amend or revise forest plans. 
Upon development of the initial listing 
of significant caves on National Forest 
System lands, the Forest Supervisor will 
review the forest plan and determine if 
it is adequate to ensure protection of 
significant cave resources. If not, the 
Supervisor would initiate amendment 
or revision of the plan to address the 
protection of significant cave resources 
on the forest. The public must be 
involved in amendment or revision. 
Thus, any special management concerns 
for significant caves, including 
connected ecosystem considerations, 
can and should be identified by the 
public so that the comments can be 
analyzed and considered through the 
forest planning process. The forest 
planning process is already adequately 
regulated by the provisions of 36 CFR 
part 219; therefore, no additional change 
to this rule was made.

Where a proposed project might 
impact a significant cave or cave yet to 
be evaluated for significance, the effects 
of the project would be analyzed in 
compliance with the National 
Environmental Policy Act (NEPA) 
implementing regulations. Public input 
is solicited to identify environmental 
issues relevant to a proposed action 
(project).

Agency policy and procedures under 
the NEPA in Forest Service Handbook 
1909.15 require that decision 
documents (Decision Memo, Decision 
Notice, Record of Decision) contain 
“Findings required by other laws.” If a 
decision affects a significant cave, a 
finding will be disclosed describing 
how the decision considered this cave.
Section-by-Section Comments on 36 
CFR Part 290
Section 290.1 Purpose and Scope

In considering the general comments 
on the scope and detail of the 
regulations addressed in the preceding 
section of this preamble, the Department 
concludes that the proposed rule was 
confusing in specifying that the initial 
determination of significant caves 
would be made by a special process and
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that subsequent significant cave 
determinations would be made through 
the forest plan amendment or revision 
process. The final rule clarifies this 
concern by: (1) stating that significant 
cave resources will be managed 
pursuant to direction contained in 
individual forest plans and in 
accordance with the policies contained 
in the Forest Service Directive System 
and (2) by eliminating any reference to 
forest planning in the initial and 
subsequent listings. This change 
acknowledges that forest plans provide 
direction to manage significant caves 
but do not contain a list of these caves.
Section 290.2 D efinitions
Authorized Officer

Several respondents expressed 
concern over the range of potentially 
designated authorized officers listed in 
the proposed rule. One respondent felt 
that the authorizing officer should be 
the Regional Forester while another felt 
this authority should not be delegated 
below the Forest Supervisor level. 
Another felt the final decision for 
determining significant caves should be 
at a senior management level. Further, 
some respondents indicated that the 
authorized officer should have 
qualifications and duties related to 
caves and/or cave resources.

The comments received on this 
definition reflect a lack of 
understanding of how authority is 
delegated through the Forest Service. 
Authority flows from the Chief through 
Regional Foresters to Forest Supervisors 
and District Rangers. These line officers 
have responsibility for managing all 
resources, including caves, and will be 
legally responsible for complying with 
this rule and the Act. The agency will 
delegate that responsibility through the 
issuance of internal agency directives 
and the delegation of authority will vary 
depending on the significance of the 
action being assigned. In general, the 
authorized officer will refer to the Forest 
Supervisor who must carry out the 
evaluations and documentations 
required by the rule in the context of 
forest planning. To avoid confusion, the 
definition in the final rule does not 
include the list of all potential 
authorized officers.
Cave

The agency received a range of 
opinions on this definition. Some 
respondents felt the definition was too 
narrow; others believed it was too 
broad. Some respondents, stating that a 
vug is one resource the Act is intended 
to protect, were concerned with the 
exclusion of vugs from the definition.
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Individual respondents Suggested 
modifying the definition to include 
qualifiers such as: a dark zone; a 
minimum horizontal or vertical length; 
absence or presence of an entrance at 
any specific time period, and a naturally 
formed subterranean open area. A 
couple of respondents were concerned 
about the requirement that an 
individual be able to enter. One felt this 
precluded passages accessible for small 
cave biota. Another felt this requirement 
may allow for enlarging small openings 
to make them accessible as caves. One 
respondent was concerned that the 
definition would not protect the 
“unnatural” portion of caves from 
destruction or restrict the location of 
such from the general public.

The Department has concluded that 
the definition in the proposed rule was 
confusing because it described both the 
components of a cave and the features 
that do not comprise a cave. 
Accordingly, in the final rule, this 
definition has been revised to focus on 
what a cave is, rather than what it is not. 
“Feature” was replaced with “opening” 
since it was felt the intent is to include 
small air passages that extend from the 
cave itself and that are integral parts of 
the cave. This definition encompasses 
any entranceways, including excavated 
passage; therefore, the location and 
passage associated with the excavated 
portion is considered under purposes of 
this Act. While the suggested qualifiers 
further define features associated with 
caves, they were not added because they 
extend beyond the scope of the cave 
definition listed in the Act.
Cave Resources

Some respondents suggested that 
historical resources be separated from 
the rest of the resources listed as 
naturally occurring. A few respondents 
noted that speleogens and speleothems 
should be defined since these terms are 
not commonly found in dictionaries.

The term “naturally” was removed as 
suggested since cultural materials do 
not occur naturally in caves. Speleogens 
and speleothems are not included in the 
definition in the final rule since they are 
but a couple of the features that 
comprise geologic and mineralogic 
materials or substances.
National Forest System Lands

Several respondents were confused 
over which lands the Act applied to: 
non-federal lands on which the agency 
has planned projects, private lands with 
caves affected by agency projects on 
Federal lands, lands owned in fee title, 
and/or National Forest System lands.

A definition for “National Forest 
System lands” has been added. This
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rule applies only to lands managed by 
and under the legal jurisdiction of the 
Forest Service, The Act contains no 
language extending agency authority to 
private property.
Significant Cave

Several respondents noted that this 
definition should correspond to the 
criteria listed in proposed section 
290.3(b).

This definition was revised to include 
the criteria now in § 290.3 (c) and (d).
Vug

Respondents overlapped their 
comments on “vug” with the “cave” 
definition. A couple of respondents 
suggested clarifications to the definition 
including: Add a size definition other 
than “small” and make clear that a vug 
is only a stand-alone cavity presumable 
intersected by a man-made passage.

Since the only reference to a vug was 
in the definition of a cave and this 
reference has now been removed, the 
separate definition of a vug is no longer 
necessary.
Section 290.3 Determining Significant 
Caves

Comments are presented by major 
paragraph of this section of the 
proposed rule.
Paragraph (a) Nominations for Initial 
and Subsequent Listings

Proposed paragraph (a) provided that 
the Secretary of Agriculture shall 
cooperate and consult with the 
Secretary of Interior to devise** similar 
nomination process for initial listing of 
significant caves and give public notice 
of the nomination process. In addition, 
subsequent determinations of significant 
caves would be made through the forest 
planning process. Many respondents felt 
that the review of nominations and the 
determination by the authorized officer 
should be conducted in consultation 
and cooperation with an advisory 
committee, team, acknowledged experts 
in the field of speleology, or appropriate 
private sector interests, including 
cavers. A few respondents felt an appeal 
process was needed for those caves 
determined not to be significant.

This paragraph was revised to focus 
more narrowly on the nomination 
process, and a new paragraph (b) was 
added to describe the evaluation 
process. The reference in the proposed 
rule to subsequent determination of 
significant caves through the forest 
planning process has been removed, 
Determination of significant caves can 
be made at any time by the authorized 
officer. Reference to consultation 
between the Secretaries of Agriculture

and Interior was removed since this 
coordination has occurred in the writing 
of the entire rule and through a separate 
effort to develop a Proposed Procedure 
for Listing Significant Caves. Both 
paragraphs emphasize public and 
agency input and consultation. Notice of 
the nomination procedures for the 
initial listing must be published in the 
Federal Register. Notice of future 
listings is not required as the rule 
provides that the public and 
government agencies are to submit such 
nominations to the Forest Supervisor 
where the cave is located.
Paragraph (c) Criteria for Significant 
Caves

Many respondents stated that the 
criteria were too broad; others felt the 
criteria were too restrictive. Those 
respondents who felt the criteria are too 
broad suggested that criteria be 
developed at the State-level, be 
eliminated, or be modified with a strong 
emphasis on the cave having an 
important value. The majority of 
respondents felt that these criteria 
would eliminate the majority of caves 
from listing as significant. Most 
requested that criteria be based only on 
a cave processing “one or more of the 
following features, characteristics, or 
values.” Some recommended that the 
criteria focus on identifying 
insignificant caves; thus, managing all 
others as significant. Individual 
respondents identified the need to add 
new criteria categories for caves of 
undetermined status, caves with 
abnormal dangers, caves with other 
values, and caves within a special 
management area which was designated 
wholly or in part due to the cave 
resources found there.

Additionally, two business entities 
felt that the criteria for selection of 
significant caves are too broad and that 
the proposed rule neglected to consider 
the impacts that such a designation 
would have on oil and gas production. 
They felt that the designation of 
significant caves needed to be based on 
caves having an “important value”, 
especially when considering other uses 
of the land. They recommended that 
significant cave values be weighed 
against the economic values of mineral 
development.

The Act in section 4(a) requires that 
the Secretary issue criteria for the 
identification of significant caves in 
regulations. Thus, criteria focusing on 
insignificant caves or criteria developed 
at the State level do not address the 
Act’s mandate. To focus the criteria on 
an inventory procedure that can be 
interpreted and more consistently 
applied across the agency, the qualifier

“* * * which are deemed by the 
authorized officer to be unusual,. 
significant, or otherwise meriting 
special management” has not been 
adopted on the final rule. This phrase 
confused respondents since it added 
another level of evaluation and review 
to the six stated criteria. There is 
nothing in the Act or its legislative 
history that indicates that a cave has to 
have a value more important than, or be 
weighed against, other uses of public 
lands before being designated 
significant. The criteria for designating 
significant caves are identical to those 
adopted in the Department of the 
Interior’s final rale.

(1) Biota. All respondents 
commenting on this paragraph 
requested modifications to make the 
criteria less restrictive. They 
recommended the removal of qualifiers 
such as “cave dependent,” “that occur 
in large numbers or variety,” and 
“disturbance.”

“Cave dependent” was replaced with 
“seasonal or yearlong” to better describe 
the conditions under which biota use a 
cave. The qualifier “* * * occur in 
large numbers or variety * * * ” was 
removed because caves typically - 
contain small populations and variety of 
flora and fauna by the very nature of the 
cave environment.

(2) Cultural. All respondents 
commenting on this paragraph felt the 
criterion was too restrictive to include 
potentially eligible sites, religious sites 
for native Americans, caves mined for 
saltpeter, and sites with ethnographic or 
historic associations with events or 
persons considered important to local 
communities or social groups. A few 
suggested eliminating the requirement 
that the site be eligible for or listed on 
the National Register or Historic Places.

This paragraph was clarified to 
address and refer to the terms “historic 
or prehistoric” that are already defined 
through other laws and regulations. 
These terms encompass “cultural” 
resources better than historical 
properties and archaeological resources. 
The paragraph also was expanded to 
better describe the types of resources 
that could be included or eligible for 
inclusion on the National Register of 
Historic Places based on the cave itself 
or the contents contained within. The 
paragraph as revised encompasses 
religious sites for native Americans, 
caves mined for saltpeter, and other 
sites with ethnographic or historic 
associations. Allowing for a site to be 
eligible for or listed on the National 
Register of Historic Places consistently 
ties to the agency management of 
cultural resources.
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(3) G eologic/M ineralogic/ . 
P aleontologic. Respondents felt that the 
terms ' ‘outstanding” and “important” 
were too restrictive. Most recommended 
that “outstanding” be replaced with 
“other interesting” or that it and 
“important” be deleted completely. 
Several respondents felt these criteria 
would allow every cave to be 
determined significant. One 
recommended that this paragraph be 
completely eliminated; another 
recommended tying the criteria to only 
.“fragile or outstanding” examples.

In the final rule the qualifiers 
“outstanding”, “useful” and 
“important” have been eliminated and 
replaced with more tangible terms. 
However, while some restrictive 
qualifiers have been expanded, there are 
still qualifiers that could appropriately 
eliminate caves from listing under this 
criteria.

(4) H ydrologic. One respondent felt 
this criterion should be limited to 
waters that are necessary to maintain 
municipal water supplies and maintain 
scientifically important biota or cave 
features.

The Department disagrees. This 
criterion is adopted without change 
from the proposed rule since it 
addresses hydrological resources 
associated with caves and cave 
resources.

(5) R ecreational. Most respondents 
requested that “challenge” be replaced 
and values such as wilderness, sporting, 
natural, aesthetic, exploration, 
educational, and scientific be 
substituted. One respondent felt that 
this section should be completely 
removed. Another noted that scenic 
values and challenge must have an 
important value.

This criterion responds to the Act 
which recognizes caves for their 
perpetual use, enjoyment, and benefit 
for all people and further notes that 
people utilize caves for recreational 
purposes. The qualifier “by virtue of 
challenge” has been eliminated since it 
does not describe a type of recreational 
opportunity that can be measured. In 
the final rule, this paragraph is written 
broadly enough to incorporate the 
suggested values of wilderness, 
sporting, aesthetic, and exploration if 
they tie to recreational and scenic 
opportunities.

(6) E ducational or scientific. One 
respondent noted that any new cave 
discoveries would automatically qualify 
as significant under this proposed 
criterion. Several other respondents felt 
that qualifiers should be deleted to 
make the criteria less restrictive. One 
suggested adding wilderness and 
uniqueness to this category'. Other felt
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that these criteria must either note an 
important value or it should be 
removed.

Changes to this paragraph in the final 
rule are minor. “Contemporary” is 
inserted before “human disturbance” to 
ensure that cultural resources are 
considered rather than recent acts of 
vandalism. New cave discoveries could 
be designated significant if they lack 
evidence of contemporary human 
disturbance or impact. This 
acknowledges that a pristine cave offers 
potential values from a scientific, 
educational, and recreational 
standpoint.

A new paragraph (d), Specially  
designated areas, has been added to 
recognize that some management 
decisions have already been made 
wholly or in part due to caves. Where 
special management designations are 
already associated with protecting 
caves, it is efficient to designate them as 
significant without re-evaluating them 
under the requirements of paragraph (c).
Faragraph (e) Designation and 
Documentation

Several respondents felt clarification 
was needed for the authorized officer’s 
designation of significant caves. They 
felt that designation should be tied to 
the authorized officer confirming that a 
cave met one of the criteria rather than 
evaluating the criteria itself. Another 
respondent requested that the rule be 
specific as to what information must be 
provided.

The wording of this paragraph in the 
final rule clarifies that the authorized 
officer will confirm whether or not a 
cave meets one of the criteria listed in 
§ 290.3(c). This clearly defines the role 
of authorized officer as a decisionmaker 
not a reviewer of the criteria. The 
paragraph also specifies the minimum 
documentation to be retained for each 
cave designated as significant.

A new paragraph (fj, U ndiscovered 
passages, has been added to clearly 
recognize that once a cave has been 
listed, the designation applies to the 
entire cave on federal land, regardless of 
agency jurisdiction or extent of 
exploration.

A decision to place a cave on the 
significant cave list is an inventory type 
decision, and as such, is not 
appropriately subject to administrative 
appeal. Accordingly, new paragraph (g), 
D ecision fin al, has been added to clearly 
state that this determination is not 
subject to appeaL However, paragraph
(a) of this section of the final rule 
contains a new sentence that makes 
explicit that a nomination may be 
resubmitted for listing, thus 
acknowledging that a decision not to list
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a cave may be changed when better or 
new information accompanies the * 
nomination.
S ectio n  2 9 0 .4  C on fid en tia lity  o f  C ave 
In form ation

The majority of respondents focused 
on three concerns:

(1) That the confidentiality language 
of the proposed rule went beyond the 
intent of the Act. They specifically 
noted that the provisions were to apply 
only to cave locations, not other cave 
information. Further, they felt that these 
provisions would inhibit exchange of 
information between, the caving 
community and the Federal agencies.

(2) That cav es not designated 
signi ficant have their locations 
protected under confidentiality 
provisions. Otherwise, all information 
about that cave would become public.

(3) That denial of cave location 
information be subject to appeal. A 
couple of respondents noted that the 
requirements for requesting information 
differed between the FS proposed rule 
and the USDI proposed rule. Two others 
expressed the concern that without 
knowing the exact location of a cave, it 
is impossible for a mineral lessee to 
know whether the cave will affect his 
lease.

Paragraph (a) has been revised to 
indicate that only location information 
will be held confidential, but other 
specific information could be withheld 
if, in the judgment of the authorized 
officer, it would reveaHhe location of a 
cave. Locational information for all 
caves wîITbe protected until the 
designation decision is made. This 
protection will continue for caves listed 
as significant. The information 
submitted for caves that are not listed 
will be returned to the person or 
organization submitting the nomination. 
Consequently, the responsibility for 
maintaining the confidentiality of 
unlisted caves will rest with the 
originator of the information and not 
with the agency.

Paragraph (b) of this section has 
procedures to request confidential 
information, and has been rewritten to 
be identical to the language adopted by 
the USDI in its final rule for uniformity.

Paragraph (c), which states the 
decision regarding access to information 
is not appealable, has been retained.
The Act provides specific exemption 
from the requirements of the Freedom of 
Information Act. It is the Department’s 
determination that the appeal process 
would not further public interest in 
protecting cave information. A 
procedure exists to permit the release of 
cave locations. The authorized officer 
will release cave location information
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based on a written request and a 
determination that the request would 
further the purposes of the Act and 
would not create a substantial risk of 
harm, theft, or destruction of such cave.
General Comments on 36 CFR Part 261
Im plem entation o f Proposed  
Prohibitions

One respondent was confused by the 
prohibitions. Concern was expressed 
that some additional action must occur 
for the prohibition to take effect.

Prohibitions applying to National 
Forest’ System lands are separated into 
three Subparts: General Prohibitions: 
Prohibitions in Areas Designated by 
Order; and Prohibitions in  Regions. 
General Prohibitions are enforced on all 
National Forest System lands and do not 
require any formal posting. Prohibitions 
in Areas Designated by Order require an 
additional action to inform a forest 
visitor. The order must be posted in 
accordance with 261.51 of this chapter.
Criminal and Civil Penalties

Several respondents noted that 
existing penalties do not correspond to 
the penalties described in Sections 7 
and 8 of the Act.

The primary purpose of the current 
rulemaking was to establish the criteria 
for significant caves. Whereit was 
expedient to make minor adjustments to 
existing prohibitions in order to help 
protect significant cave resources, this 
was also done. If experience with 
administering significant cave resources 
shows additional regulations and 
penalties are needed, subsequent 
rulemaking specific to those 
management concerns will be 
undertaken.
Collection and Rem oval From Federal 
Caves .

Several respondents noted that the 
rule is unclear on how collecting 
permits will be issued or regulated.

The Forest Service has an established 
procedure foi* issuing special use 
permits, which is regulated through 
rules of subpart B of part 251, title 36.
All permits for significant caves must be 
in accordance with this regulation.
Section-by-Section Comments on 36 
CFR Part 261

Section 261.2 D efinitions

All respondents commenting on 
definitions of Caves and cave resources 
under 290 2, repeated their comments 
here. Several respondents noted that 
these definitions should be identical to 
those defined in section 290.2.

This suggestion was adopted and 
identical definitions are provided in 
§§290.2 and 261.2.
Section 261.8 Fish and W ildlife

Respondents were concerned that this 
prohibition would not allow a gate to be 
installed if it was needed to protect a 
species, including those listed as 
threatened or endangered.

The paragraph was modified to 
address this concern by adding “. . . 
except as authorized to protect a cave 
resource.” A gate was not specifically 
cited since there may be other types of 
installations that could curtail the 
movement of cave life to protect a cave 
resource.
Section 261.9(j) Property

Two respondents were confused by 
the intent of this paragraph. One asked 
whether enlarging a naturally occurring 
cave passage or entrance would require 
a special use authorization. Another 
requested clarification stating that a 
special use authorization cannot permit 
damage to, or excavation of, a 
significant cave. One respondent 
suggested adding a new prohibition to 
address section 7(a)(2) of the Act 
dealing with possessing, consuming, 
selling, bartering, or exchanging any 
cave resource without authorization.

Section 7(a)(1) of the Act states that 
activities that may lead to destroying 
altering, or removing of cave resources 
or interfering with free movement of 
plant or animal life may only be 
permitted with prior authorization. 
Thus, any excavation of a cave passage 
or entrance would have to be approved 
by a special use authorization. A special 
use authorization permitting excavation 
in*a cave is site-specific, thus, this 
provision does not encourage nor allow 
blanket approval for this type of activity 
for all caves on a given forest. A clause 
has been added prohibiting the removal 
of any cave resource for commercial 
purposes.
Section 261.10(d) O cctipancy and Use

One respondent requested the 
wording in this section include the cave 
entrance area. Another requested that 
the discharge of fireworks be prohibited.

The proposed wording has been 
retained. The cave entrance area is 
protected by the existing wording in 
paragraphs (d)(1) and (d)(2).

A new paragraph (n) was added to 
specifically address the discharge of 
fireworks. No existing prohibition 
addressed this human safety concern.
Section 261.58(ee) O ccupancy and Use

Most respondents requested that 
“litter” be incorporated into this clause.

A couple of respondents felt that 
additional wording was needed to allow 
cavers to bring and remove their own 
receptacles. Another respondent 
recommended that fluid wastes be 
considered on a cave by cave basis.

Paragraph 11(b) of this section already 
prohibits “Possessing or leaving . . .  
litter in an exposed or unsanitary 
condition.” Current wording does not 
specify who must provide the 
receptacles; therefore, it can be 
interpreted that cavers may bring in and 
remove their own receptacles. Since this 
prohibition is applicable to a specific 
area designated through an order by the 
Forest Supervisor, there is the flexibility 
to add an exception for a particular cave 
to only prohibit solid wastes.
Regulatory Impact

This final rule has been reviewed 
under USDA procedures and Executive 
Order 12866 on Regulatory Planning 
and Review. It has been determined that 
this is not a significant rule. This rule 
will not have an annual effect of $100 
million or more on the economy nor 
adversely affect productivity, 
competition, jobs, the environment, 
public health or safety, nor State or local 
governments. This rule will not interfere 
with an action taken or planned by 
another agency nor raise new legal or 
policy issues. Finally, this action will 
not alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients of such programs.

Moreover, this final rule has been 
considered in light of the Regulatory 
Flexibility Act (5 U.S.C. 601 et.seq.), 
and it has been determined that this 
action will hot have a significant 
economic impact on a substantial 
number of small entities as defined by 
that Act. To the extent that small 
entities engaged in resource extraction 
activities may have to site operations to 
protect significant caves, these 
requirements are the minimum 
necessary to protect the public interest, 
and are well within the capability of 
small entities to perform.

Environmental Impact

Based on both experience and 
environmental analysis, this final rule 
(or final policy) will have no significant 
effect on the human environment, 
individually or cumulatively. Therefore, 
it is categorically excluded from 
documentation in an environmental 
assessment or an environmental impact 
statement (40 CFR 1508.4).
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Controlling Paperwork Burdens on the 
Public

The information required by this rule 
constitutes new information collection 
requirements as defined in 5 CFR part 
1320, Controlling Paperwork Burdens 
on the Public. In accordance with those 
rules and the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3507), the Forest 
Service received approval from the 
Office of Management and Budget to 
collect cave nomination information 
and confidential cave information. The 
agency estimates that each person will 
spend an average of three hours per 
response for a cave nomination and one- 
half hour per response for the 
confidential cave information request.
No Taking Implications

This rule has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12630, and it has been determined that 
the rule does not pose the risk of a 
taking of Constitutionally-protected 
private property.
List of Subjects
36 CFR Part 261

Prohibitions, National forests.
36 CFR Part 290

Cave resources management, National 
forests.

Therefore, for the reasons set out in 
the preamble, title 36 of the Code of 
Federal Regulations is amended by 
amending part 261 and adding a new 
part 290 as set forth below.

PART 261— PROHIBITIONS

1. Revise the authority citation for 
part 261 to read as follows:

Authority: 16  U.S.C. 551; 16 U .S .C  4 72 ; 7  
U.S.C. 1011(f); 16  U.S.C. 1246(i); 16  U.S.C. 
1 1 3 3 (c H d )(l) ; 16 U .S .C  4 3 0 6 ,4 3 0 7 .

Subpart A— General Prohibitions

2. Amend § 261.2 by adding 
definitions for the terms “cave” and 
“cave resources” in alphabetical order 
to read as follows:

§ 261.2 Definitions.
*  f t  *  *  *

Cave means any naturally occurring 
void, cavity, recess, or system of 
interconnected passages beneath the 
surface of the earth or within a cliff or 
ledge and which is large enough to 
permit a person to enter, whether the 
entrance is excavated or naturally 
formed. Such term shall include any 
natural pit, sinkhole, or other opening 
which is an extensive of a cave entrance 
or which is an integral part of the cave.

Cave resources mean any materials or 
substances occurring in caves including, 
but not limited to, biotic, cultural, 
mineralogic, paleontologic, geologic, 
and hydrologic resources. 
* * * * *

3. Amend § 261.8 by adding a new 
paragraph (e) to read as follows:

§261.8 Fish and wildlife.
* „ * * * *

(e) Curtail the free movement of any 
animal or plant life into or out of a cave, 
except as authorized to protect a cave 
resource.

4. Amend § 261.9 by adding a new 
paragraph (j) to read as follows:

§261.9 Property.
* * * * *

(j) Excavating, damaging, or removing 
any cave resource from a cave without 
a special use authorization, or removing 
any cave resource for commercial 
purposes.

5. Amend § 261.10 by revising 
paragraph (d) introductory text and 
adding new paragraphs (d)(3) and (n) to 
read as follows:

§ 261.10 Occupancy and use.
* * * # *

(d) Discharging a firearm or any other 
implement capable of taking human life, 
causing injury, or damaging property as 
follows:

(1 )* * *
(2) * * *
(3) into or within any cave.

* * * * *
(n) Discharging or igniting a 

firecracker, rocket or other firework, or 
explosive into or within any cave.

Subpart El— Prohibitions in Areas 
Designated by Order

6. Amend § 261.58 by adding a new 
paragraph (ee) to read as follows:

§ 261.58 Occupancy and use.
* * * * *

(ee) Depositing any body waste in 
caves except into receptacles provided 
for that purpose.

7. Add a new part 290 to read as 
follows:

PART 290— CAVE RESOURCES 
MANAGEMENT

Sec.
290.1 Purpose and scope.
290.2 Definitions.
290.3 Nomination, evaluation, and 

designation of significant caves.
290.4 Confidentiality of cave location 

information.
290.5 Collection of information.

Authority: 16 U.S.C. 4301-4309; 102 Stat.
4546.

§ 290.1 Purpose and scope.
The rules of this part implement the 

requirements of the Federal Cave 
Resources Protection Act (16 U.S.C. 
4301-4309), hereafter referred to as the 
“Act”. The rules apply to cave 
management on National Forest System 
lands. These rules, in conjunction with 
rules in part 261 of this chapter, provide 
the basis for identifying and managing 
significant caves on National Forest 
System lands in accordance with the 
Act. National Forest System lands will 
be managed in a manner which, to the 
extent practical, protects and maintains 
significant cave resources in accordance 
with the policies outlined in the Forest 
Service Directive System and the 
management direction contained in the 
individual forest plans.

§290.2 Definitions.
For the purposes of this part, the 

terms listed in this section have the 
following meaning:

A uthorized o fficer m eans the Forest 
Service employee delegated the 
authority to perform the duties 
described in this part.

Cave means any naturally occurring 
void, cavity, recess, or system of 
interconnected passages beneath the 
surface of the earth or within a cliff or 
ledge and which is large enough to 
permit a person to enter, whether the 
entrance is excavated or naturally 
formed. Such term shall include any 
natural pit, sinkhole, or other opening 
which is an extension of a cave entrance 
or which is an integral part of the cave.

Cave resources mean any materials or 
substances occurring in caves including, 
but not limited to, biotic, cultural, 
mineralogic, paleontologic, geologic, 
and hydrologic resources.

N ational Forest System lands means 
all national forest lands reserved or 
withdrawn from the public domain, 
acquired through purchase, exchange, or 
donation, national grasslands and land 
utilization projects, and other lands, 
waters, or interests administered by the 
Forest Service.

Secretary  means the Secretary of 
Agriculture.

Significant cave means a cave located 
on National Forest System lands that 
has been determined to meet the criteria 
in § 290.3 (c) or (d) and has been 
designated in accordance with 
§ 290.3(e).

§ 290.3 Nomination, evaluation, and 
designation of significant caves.

(a) N om inations fo r  initial.and, 
subsequent listings. The authorized 
officer will give governmental agencies 
and the public, including those who 
utilize caves for scientific, educational,
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or recreational purposes, the 
opportunity to nominate caves. The 
authorized officer shall give public 
notice, including a notice published in 
the Federal Register, calling for 
nomination? for the initial listing and 
setting forth the procedures for 
preparing and submitting the 
nominations. Nominations for 
subsequent listings will be accepted 
from governmental agencies and the 
public by the Forest Supervisor where 
the cave is located as new cave 
discoveries are made. Caves nominated 
but not approved for designation may be 
renominated as additional 
documentation or new information 
becomes available.

(b) Evaluation fo r  initial and  
subsequent listings. The evaluation of 
the nominations for significant caves 
will be carried out in consultation with 
individuals and organizations interested 
in the management and use of caves and 
cave resources, within the limits 
imposed by the confidentiality 
provisions of § 290.4. Nominations shall 
be evaluated using the criteria in § 290.3
(c) and (d).

(c) Criteria fo r  significant caves. A 
significant cave on National Forest 
System lands shall possess one or more 
of the following features, characteristics, 
or values.

(1) Biota. The cave provides seasonal 
or yearlong habitat for organisms or 
animals, or contains species or 
subspecies of flora or fauna native to 
caves, or are sensitive to disturbance, or 
are found on State or Federal sensitive, 
threatened, or endangered species lists.

(2) Cultural. The cave contains 
historic properties or archeological 
resources (as defined in Parts 800.2 and
296.3 of this chapter respectively, or in 
16 U.S.C. 470, et seq.), or other features 
included in or eligible for inclusion on 
the National Register of Historic Places 
because of their research importance for 
history or prehistory, historical 
associations, or other historical or 
traditional significance.

(3) Geologic/M ineralogic/ 
Paléontologie. The cave possesses one 
or more of the following features:

(i) Geologic or minéralogie features 
that are fragile, represent formation 
processes that are of scientific interest, 
or that are otherwise useful for study.

(ii) Deposits of sediments or features 
useful for evaluating past events.

(iii) Paléontologie resources with 
potential to contribute useful 
educational or scientific information.

(4) Hydrologic. The cave is a part of 
a hydrologic system or contains water 
which is important to humans, biota, or 
development of cave resources.
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(5) R ecreational. The cave provides or 
could provide recreational opportunities 
or scenic values.

(6) Educational or scientific. The cave 
offers opportunities for educational or 
scientific use; or, the cave is virtually in 
a pristine state, lacking evidence of 
contemporary human disturbance or 
impact; or, the length, volume, total 
depth, pit depth, height, or similar 
measurements are notable.

(d) S pecially  designated areas. All 
caves located within special 
management areas, such as Special 
Geologic Areas, Research Natural Areas, 
or National Monuments, that are 
designated wholly or in part due to the 
cave resources found therein are 
determined to be significant.

(e) Designation and docum entation. If 
the authorized officer determines that a 
cave nominated and evaluated under 
paragraphs (a) and (b) of this section 
meets one or more of the criteria in 
paragraph (c) of this section, the 
authorized officer shall designate the 
cave as significant. The authorized 
officer will notify the nominating party 
of the results of the evaluation and 
designation. Each forest will retain 
appropriate documentation for all 
significant caves located within its 
administrative boundaries. At a 
minimum, this documentation shall 
include a statement of finding signed 
and dated by the authorized officer and 
the information used to make the 
determination. This documentation will 
be retained as a permanent record in 
accordance with the confidentiality 
provision in § 290.4.

(f) U ndiscovered passages. If à cave is 
determined to be significant, its entire 
extent on federal land, including 
passages not mapped or discovered at 
the time of the determination, is deemed 
significant. This includes caves that 
extend from lands managed by any 
other Federal agency into National 
Forest System lands, as well as caves 
initially believed to be separate for 
which interconnecting passages are 
discovered after significance is 
determined.

(g) D ecision fin al. The decision to 
designate or not designate a cave as 
significant is made at the sole discretion 
of the authorized officer based upon the 
criteria in paragraphs (c) and (d) of this 
section and is not subject to further 
administrative review of appeal under 
Parts 217 or 251.82 of this chapter.

§ 290.4 Confidentiality of cave location 
information.

(a) Inform ation disclosure. No Forest 
Service employee shall disclose any 
information that Could be used to 
determine the location of a significant
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cave or a cave nominated for 
designation unless the authorized 
officer determines that disclosure will 
further the purposes of the Act and will 
not create a substantial risk of harm, 
theft, or destruction to cave resources.

(b) Requesting con fidential 
inform ation. Notwithstanding paragraph
(a) of this section, the authorized officer 
may make confidential cave information 
available to Federal or State 
governmental agencies, bona fide 
educational or research institutes, or 
individuals or organizations assisting 
the land management agencies with 
cave management activities. To request

_ confidential cave information, such 
entities shall make a written request to 
the authorized officer which includes 
the following:

(1) Name, address, and telephone 
number of the individual responsible for 
the security of the information received;

(2) A legal description of the area for 
which the information is sought;

(3) A statement of the purpose for 
which the information is sought; and,

(4) Written assurances that the 
requesting party will maintain the 
confidentiality of the information and 
protect the cave and its resources.

(c) D ecision fin al. The decision to 
permit or deny access to confidential 
cave information is made at the sole 
discretion of the authorized officer and 
is not subject to further administrative 
review or appeal under 5 U.S.C. 552 or 
parts 217 or 251.82 of this chapter.

§ 290.5 Collection of information.
The collection of information 

contained in this rule represents new 
information requirements as defined in 
5 CFR part 1320, Controlling Paperwork 
Burdens on the Public. In accordance 
with those rules and the Paperwork 
Reduction Act of 1980 as amended (44 
U.S.C. 3507), the Forest Service has 
received approval by the Office of 
Management and Budget to collect cave 
nomination information under clearance 
number 0596-0123 and confidential 
information under 0596-0122. The 
information provided for the cave 
nominations will be used to determine 
which caves will be listed as 
“significant” and the information in the 
requests to obtain confidential cave 
information will be used to decide 
whether to grant access to this 
information. Response to the call for 
cave nominations is voluntary. No 
action may be taken against a person for 
refusing to supply the information 
requested. Response to the information 
requirements for obtaining confidential 
cave information is required to obtain a 
benefit in accordance with section 5 of
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the Federal Cave Resources Protection 
Act of 1988 (16 U.S.C. 4304).

Dated: May 17t 1994.
James R. Lyons,
A ssistant Secretary, N atural R esources and  
Environment.
(FR Doc. 94-14714 Filed 6 -1 6 -9 4 ; 8:45 amj
BILLING CODE 3410-11-M

POSTAL SERVICE 

39 CFR Part 233

Removal of Provision Providing 10-Day 
Maximum Period for Giving Inventory 
of Property Seized for Forfeiture to 
Party Whose Property Was Seized

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule amends Postal 
Service regulations on forfeiture 
procedures by removing the provision 
requiring the agency to provide a receipt 
of the inventory of the property seized 
for forfeiture to the party whose 
property was seized within 10 days of 
the seizure. This amendment is 
intended to make the inventory notice 
precedure of the Postal Service 
consistent with other federal agencies 
and to eliminate an unnecessary burden 
on the agency.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Postal Inspector-Attorney Frederick I. 
Rosenberg, (202) 268-5477.
SUPPLEMENTARY INFORMATION: Postal 
Service regulations concerning 
inventory procedures for property 
seized for forfeiture are published in 
title 39 of the Code of Federal 
Regulations (CFR) as § 233.7(c). The last 
sentence of that section establishes a 10- 
day maximum period for the agency to 
give a written receipt of the inventory of 
the property seized for forfeiture and the 
identity of the Postal Inspector who 
conducted the seizure to the party from 
whom the property was seized. Section 
233.7(c) is amended to remove the 10- 
day limit to make the inventory notice 
procedure of the Postal Service 
consistent with other federal agencies 
and to eliminate an unnecessary burden 
on the agency when the party whose 
property was seized cannot be readily 
identified.
List of Subjects in 39 CFR Part 233

Crime, Law enforcement, Postal 
Service, Seizures and forfeitures.

Accordingly, 39 CFR 233 is amended 
as set forth below.

PART 233— INSPECTION SERVICE/ 
INSPECTOR GENERAL AUTHORITY

1. The authority citation for part 233 
continues to read as follows:

Authority: 39 U.S.C. 101, 4 0 1 ,4 0 2 ,4 0 3 ,  
4 0 4 ,4 0 6 ,4 1 0 ,4 1 1 , 3005(e)(1); 12 U.S.C. 
3401-3422; 18 U.S.C. 9 8 1 ,1 9 5 6 ,1 9 5 7 ,2 2 5 4 , 
3061; 21 U.S.C. 881; Inspector General Act of 
1978, as amended (Pub. L. No. 95-4542, as 
amended), 5 U .S.C App. 3.

2. Section 233.7(c) is amended by 
revising the last sentence to read as 
follows:

§ 233.7 Forfeiture authority and 
procedures.
* * * * *

(c) * *• * a  written receipt containing 
such information and identifying the 
Postal Inspector who conducted the 
seizure must be provided to the party 
from whom the property was seized, or 
the party’s agent or representative, at the 
time of the seizure or as soon thereafter 
as is practicable.
* t * *
Stanley F. Mires,
C hief Counsel, Legislative Division.
IFR Doc. 94-14719  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG COOE 7710-12-P

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52

[ME-8-1-6282; A-1-FRL-4854-8]

Approval and Promulgation of Air 
Quality Implementation Plans; Maine; 
VOC RACT Catch-ups

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final ru le .

SUMMARY: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the Maine Department of 
Environmental Protection (DEP) on 
January 8,1993. This SIP revision 
contains regulations which require the 
implementation of reasonably available 
control technology (RACT) for various 
types of volatile organic compound 
(VOC) sources. The EPA has evaluated 
this SIP revision and is approving it 
under the Clean Air Act, as amended in
1990.
EFFECTIVE DATE: This final rule will 
become effective on July 18,1994. 
ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection during normal 
business hours, by appointment at the 
Air, Pesticides and Toxics Management 
Division, U.S. Environmental Protection

Agency, Region I, One Congress Street, 
10th floor, Boston, MA; Air Docket 
6102, U.S. Environmental Protection 
Agency, 401M Street, SW., Washington, 
DC 20460; and the Bureau of Air Quality 
Control, Department of Environmental 
Protection, 71 Hospital Street, Augusta, 
ME 04333.
FOR FURTHER INFORMATION CONTACT: 
Anne E. Arnold, (617) 565-3166. 
SUPPLEMENTARY INFORMATION: On 
December 1,1993 (58 FR 63316), EPA 
published a notice of proposed 
rulemaking (NPR) for the State of Maine. 
The NPR proposed approval of several 
regulations adopted by the State of 
Maine which require the 
implementation of RACT for various 
types of VOC sources. No public 
comments were received on the NPR.
Background

Under the pre-amended Clean Air 
Act, ozone nonattainment areas were 
required to adopt RACT rules for 
sources of VOC emissions. EPA issued 
three sets of control technique 
guidelines (CTGs) documents, 
establishing a “presumptive norm” for 
RACT for various categories of VOC 
sources. The three sets of CTGs were: (1) 
Group I—issued before January 1978 (15 
CTGs); (2) Group II—issued in 1978 (9 
CTGs); and (3) Group HI—-issued in the 
early 1980’s (5 CTGs). Those sources not 
covered by a CTG were called non-CTG 
sources. EPA determined that the area’s 
SIP-approved attainment date 
established which RACT rules the area 
needed to adopt and implement. Under 
section 172(a)(1), ozone nonattainment 
areas were generally required to attain 
the ozone standard by December 31, 
1982. Those areas that submitted an 
attainment demonstration projecting 
attainment by that date were required to 
adopt RACT for sources covered by the 
Group I and II CTGs. Those areas that 
sought an extension of the attainment 
date under section 172(a)(2) to as late as 
December 31,1987 were required to 
adopt RACT for all CTG sources and for 
all major (i.e., 100 ton per year or more 
of VOC emissions) non-CTG sources.

Under the pre-amended Clean Air 
Act, Maine was designated as rural 
nonattainment and, therefore, was 
required to adopt regulations pursuant 
to the Group I and Group H CTGs for 
major sources. Based on monitored 
ozone exceedances in Maine, EPA 
notified the Governor of Maine on May 
25,1988 and November 8,1988 that 
portions of the SIP were inadequate to 
attain and maintain the ozone standard 
and requested that deficiencies in the 
existing SIP be corrected (EPA’s SIP- 
Call). On November 15,1990,



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations 3 1 1 5 5

amendments to the 1977 CAA were 
enacted. Public Law 101-549,104 Stat. 
2399, codified at 42 U.S.C. 7401-7671q, 
In amended Section 182(a)(2)(A) of the 
CAA, Congress statutorily adopted the 
requirement that pre-enactment ozone 
nonattainment areas that retained their 
designation ©f nonattainment and were 
classified as marginal or above fix their 
deficient RACT rules for ozone by May
15,1991. Pursuant to the amended 
CAA, two counties in Maine were 
classified as marginal (these two 
counties constitute one marginal ozone 
nonattainment area) and seven counties 
in Maine were classified as moderate 
(these seven counties constitute three 
moderate ozone nonattainment areas).
56 FR 56694 (Nov. 6,1991). The State 
submitted revisions to meet the RACT 
fix-up requirement and EPA approved 
these revisions to the Maine SIP on 
February 3,1992 and March 22,1993 
(57 FR 3946 and 58 FR 15281).

Section 182(b)(2) of the amended Act 
requires States to adopt RACT rules for 
all areas designated nonattainment for 
ozone and classified as moderate or 
above. There are three parts to the 
section 182(b)(2) RACT requirement: (1) 
RACT for sources covered by an existing 
CTG—i.e., a CTG issued prior to the 
enactment of the CAAA of 1990; (2) 
RACT for sources covered by a post
enactment CTG; and (3) all major 
sources not covered by a CTG, i.e., non- 
CTG sources. This RACT requirement 
which applies to nonattainment areas 
that previously were exempt from 
certain RACT requirements requires 
areas to “catch up” to those 
nonattainment areas that became subject 
to those requirements during an earlier 
period. In addition, it requires newly 
designated ozone nonattainment areas 
to adopt RACT rules consistent with 
those for previously designated 
nonattainment areas. As previously 
mentioned, the State of Maine contains 
three moderate ozone nonattainment 
areas. These areas are thus subject to the 
section 182(b)(2) RACT catch-up 
requirement

Also, the State of Maine is located in 
the Northeast Ozone Transport Region 
(OTR), The entire State is, thereforé, 
subject to section 184(b) of the amended 
CAA. Section 184(b) requires that RACT 
be implemented for all VOC sources 
covered by a CTG issued before or after 
the enactment of the CAAA of 1990 and 
for all major VOC sources (defined as 50 
tons per year or greater for sources in 
the OTR).

Since Maine had previously 
submitted regulations for bulk gasoline 
terminals, fixed roof petroleum tanks, 
and paper coating sources pursuant to 
the RACT fix-up requirement, in order

to meet the RACT catch-up requirement, 
the State must, therefore, adopt 
regulations (or affirm that no sources 
exist) for the remaining 26 CTG 
categories as well as adopt rules for all 
major non-CTG sources. (Rules for non- 
CTG sources are not part of this SIP 
revision and will not be further 
discussed in this document).
EPA’s Evaluation of Maine’s Submittal

In response to the RACT catch-up 
requirement, on May 14,1992 and June
12,1992, Maine submitted negative 
declarations for the CTG categories 
listed below.

1. Surface coating of coils.
2. Surface coating of magnet wire.
3. Surface coating of large appliances.
4. Surface coating of automobiles and 

light duty trucks.
5. Manufacturing of synthesized 

pharmaceuticals.
6. Manufacturing of pneumatic rubber 

tires.
7. Manufacturing of vegetable oil.
8. Air oxidation processes in synthetic 

organic chemical manufacturing 
industry.

9. Manufacturing of high density 
polyethylene, polypropylene and 
polystyrene resins.

10. Leaks from synthetic organic 
chemical and polymer manufacturing.

11. Petroleum liquid storage in 
external floating roof tanks.

12. Equipment leaks from natural gas/ 
gasoline processing plants.

13. Petroleum refinery processes.
14. Leaks from petroleum refinery 

equipment.
15. Large petroleum dry cleaners.
Through the negative declaration, the

State of Maine is asserting that there are 
no sources within the State that would 
be subject to a rule for that source 
category. EPA is approving this negative 
declaration submittal as meeting the 
section 182(b)(2) and section 184(b) 
RACT requirements for the source 
categories listed.

After submitting the above negative 
declarations, Maine then proceeded 
with the process of adopting regulations 
to control the remaining CTG categories 
which include surface coating 
processes, solvent metal cleaning, 
graphic arts operations, the use of 
cutback asphalt, and gasoline marketing 
operations. Maine’s gasoline marketing 
RACT catch-up regulations are not a 
part of this SIP revision, and will not be 
further discussed in this notice.

The VOC regulations that are 
included in Maine’s January 13,1993 
SIP submittal are briefly summarized 
below.

Chapter 100: Definitions Regulation
This regulation was amended to 

include the following 19 newly adopted 
definitions: as applied, capture system, 
carbon adsorber, condensate, condenser, 
continuous emission monitor, control 
system, double block-and-bleed system, 
exempt VOC compounds, gaseous 
excess emissions, leak, maximum true 
vapor pressure, open-ended valve or 
line, organic compound, overall VOC 
emission reduction efficiency, pressure 
release, solvent, standard atmospheric 
conditions, and VOC incinerator.
Chapter 129: Surface Coating Facilities

This regulation contains requirements 
for limiting the VOC emissions from the 
surface coating of cans, fabric, vinyl, 
metal furniture, flatwood paneling, and 
miscellaneous metal parts and products. 
Surface coating facilities may comply 
with this regulation through the use of 
low VOC coatings, daily-weighted 
averaging, and/or add-on control 
equipment.
Chapter 130: Solvent Degreasers

This regulation contains equipment 
and operation standards for solvent 
degreasing operations. These 
requirements apply to cold cleaners, 
open-top vapor degreasers and 
conveyorized degreasers.
Chapter 131: Cutback and Emulsified 
Asphalt

This regulation contains prohibitions 
regarding the mixing, storage, use, and 
application of cutback and emulsified 
asphalts.
Chapter 132: Graphic Arts-Rotogravure 
and Flexography

This regulation contains requirements 
to limit the emissions from rotogravure 
and flexographic printing operations. 
Graphic arts facilities may comply with 
these requirements through the use of 
low VCXI coatings, daily-weighted 
averaging, and/or add-on control 
equipment.

EPA has evaluated Maine’s VOC 
regulations and has found that they are 
consistent with EPA model regulations 
and the applicable CTG documents. As 
such, EPA believes that the submitted 
rules constitute RACT for the applicable 
sources. By this action, EPA is 
approving Maine’s submittal as meeting 
the requirements of sections 182(b)(2) 
and 184(b)(1)(B) for the applicable VOC 
sources. Maine’s regulations and EPA’s 
evaluation are detailed in a 
memorandum, dated July 16,1993, 
entitled “Technical Support 
Document—Maine;—VOC RACT Catch
ups.” Copies of that document are 
available, upon request, from the EPA
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Regional Office listed in the ADDRESSES 
section of this document.
Final Action

EPA is approving Maine’s Chapter 
100 “Definitions Regulation,” Chapter 
129 “Surface Coating Facilities,” 
Chapter 130 “Solvent Degreasers,” 
Chapter 131 “Cutback and Emulsified 
Asphalt,” and Chapter 132 “Graphic 
Arts-Rotogravure and Flexography” as 
meeting the requirements of sections 
182(b)(2) and 184(b) of the CAA for the 
following categories of VOC sources: the 
surface costing of cans; fabric, vinyl, 
metal furniture, flatwood paneling, and 
miscellaneous metal parts and products; 
solvent metal cleaning; the use of 
cutback asphalt; and rotogravure and 
flexographic printing operations. EPA is 
also approving the negative declarations 
submitted by the State of Maine as 
meeting the requirements of sections 
182(b)(2) and 184(b) of the CAA for the 
15 source categories for which negative 
declarations were submitted..

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

As noted elsewhere in this action,
EPA received no adverse public 
comment on the proposed action. As a 
direct result, the Regional Administrator 
has reclassified this action from Table 2 
to Table 3 under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and Table 3 SIP revisions from 
the requirement of section 3 of 
Executive Order 12291 for a period of 
two years. The EPA has submitted a 
request for a permanent waiver for Table 
2 and Table 3 SIP revisions. The OMB 
has agreed to continue the waiver until 
such time as it rules on EPA’s request. 
This request continues in effect under 
Executive Order 12866 which 
superseded Executive Order 12291 on 
September 30,1993.

SIP approvals under section 110 and 
subchapter I, part D of the CAA do not 
create any new requirements, but 
simply approve requirements that the

59, No. 116 /  Friday, June 17, 1994

State is already imposing. Therefore, 
because the federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on any small entities affected. 
Moreover, due to the nature of the 
federal-state relationship under the 
CAA, preparation of a regulatory 
flexibility analysis would constitute 
federal inquiry into the economic 
reasonableness of state action. The CAA 
forbids EPA to base its actions 
concerning SIPs on such grounds.
Union E lectric Co. v. U.S. E.P.A., 427 
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C. 
7410 (a)(2).

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any State 
implementation plan. Each request for 
revision to the State implementation 
plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by August 16,1994. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rulo or action. This action may riot 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, Ozone.

Note: Incorporation by reference of the 
State Implementation Plan for the State of 
Maine was approved by the Director of the 
Federal Register on July 1 ,1982 .

Editorial Note: This document was 
received by the Office of the Federal Register 
June 13,1994.

Dated: February 18,1994.
Patricia L. Meaney,
Acting R egional A dm inistrator, Region I.

Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows:

PART 52— [AMENDED]

1. The authority citation for part 52 
continues to read as follows:

/  Rules and Regulations

Authority: 42 U.S.C. 7401-7671q.

Subpart U— Maine

2. Section 52.1020 is amended by 
adding paragraph (c)(33) to read as 
follows:

§ 52.1020 Identification of plan.
* * * * *

(c) * * *
(33) Revisions to the State 

Implementation Plan submitted by the 
Maine Department of Environmental 
Protection on January 8,1993.

(i) Incorporation by reference.
(A) Letter from the Maine Department 

of Environmental Protection dated 
January 8,1993 submitting a revision to 
the Maine State Implementation Plan.

(B) Revised Chapter 100 of the Maine 
Department of Environmental Protection 
Regulations, “Definitions” effective in 
the State of Maine on February 10,1993.

(C) Chapter 129 of the Maine 
Department of Environmental Protection 
Regulations, “Surface Coating 
Facilities” effective in the State of 
Maine on February 10,1993.

(D) Chapter 130 of the Maine 
Department of Environmental Protection 
Regulations, “Solvent Degreasers” 
effective in the State of Maine on 
February 10,1993.

(E) Chapter 131 of the Maine 
Department of Environmental Protection 
Regulations, “Cutback and Emulsified 
Asphalt” effective in the State of Maine 
on February 10,1993.

(F) Chapter 132 of the Maine 
Department of Environmental Protection 
Regulations, “Graphic A rts -  
Rotogravure arid Flexography” effective 
in the State of Maine on February 10,
1993.

(G) Appendix A “Volatile Organic 
Compounds Test Methods and 
Compliance Procedures” incorporated 
into Chapters 129 and 132 of the Maine 
Department of Environmental Protection 
Regulations, effective in the State of 
Maine on February 10,1993.

(ii) Additional materials.
(A) Nonregulatory portions of the 

submittal.

§52.1031 [Amended]
3. In § 52.1031, Table 52.1031 is 

amended by adding a new entry to 
existing state citation “Chapter 100” 
and by adding new state citations 
“Chapter 129,” “Chapter 130,” “Chapter 
131,” and “Chapter 132” to read as 
follows:
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T a ble  52.1031. EPA-A p p r o v ed  Ru les  and  R egulation s

State citation Title/Subject Date adopt
ed by State Date approved by EPA Federal Register cita

tion 52.1020

Chapter
• * ' * - * • *

100 ....... Definitions ................ 01/06/93 [Insert date of publica
tion].

[Insert FR citation 
from published 
date].

(c)(33) Revised to add defini
tions associated 
with VOC RACT 
rules

» . | . . « •  - *
129 ....... Surface coating Fa

cilities.
01/06/93 [Insert date of publica

tion].
[Insert FR citation 

from published 
date].

(c)(33) Includes surface coat
ing of: cans, fabric, 
vinyl, metal fur
niture, flatwood 
paneling, and mis
cellaneous metal 
parts and products

130 ....... Solvent Degreasers .. 01/06/93 [Insert date of publica
tion}.

[Insert FR citation 
from published 
date].

(0(33)

131 ...__ Cutback and 
Emulsified Asphalt.

01/06/93 [insert date of publica
tion].

[Insert FR citation 
from published 
date].

(0(33)

132 ....... Graphic Arts: Roto- 
gravure and Flex
ography.

01/06/93 [Insert date of publica
tion].

[Insert FR citation 
from published 
date].

(0(33)

[FR Doc. 94-14723  Filed fr-16-94; 8:45 am] 
BILUNG CODE 6560-60-P

40 CFR Part 61 
[FRL-4833-5 ]

interpretive Rule for Roof Removal 
Operations Under the A sbestos 
NESHAP

AGENCY: Environmental Protection 
Agency.
ACTION: Interpretive rule.

SUMMARY: The Environmental Protection 
Agency (“EPA”) is today publishing an 
interpretive rule regarding roof removal 
operations under the National Emission 
Standards for Hazardous Air Pollutants 
for Asbestos (“Asbestos NESHAP”). The 
purpose of the interpretive rule is to 
clarify the Asbestos NESHAP as it 
affects roof removal operations by: 
specifying which roof removal 
operations EPA construes the NESHAP 
to cover; and specifying roof removal 
work practices that EPA deems to be in 
compliance with the NESHAP in roofing 
operations where the NESHAP applies. 
effective d a te : June 17,1994. 
for further  info rm ation  co n tact : Mr. 
Thomas Ripp at (703) 308-8727 at U.S. 
Environmental Protection Agency,
Office of Air Quality Planning and 
Standards, Stationary Source 
Compliance Division. For copies, 
contact Mr. Larry Tessier at 1-800-368- 
5888 or at (703) 305-5938.

SUPPLEMENTARY INFORMATION: On 
November 20,1990, EPA published in 
the Federal Register (55 FR 48406) 
revisions to the Asbestos NESHAP, 
which is codified at 40 CFR part 61, 
subpart M. Members of the roofing 
industry have expressed confusion 
regarding the asbestos NESHAP and 
have requested clarification from EPA 
with regard to how compliance with the 
NESHAP can be achieved for roof 
removal operations.

EPA is today publishing, as a new 
appendix A to subpart M of 40 CFR part 
61, the interpretive rule that is set forth 
below. The purpose of the interpretive 
rule is to clarify the Asbestos NESHAP 
as it affects roof removal operations by:
(i) Specifying which roof removal 
operations EPA construes the NESHAP 
to cover; and (ii) specifying roof removal 
work practices that EPA deems to be in 
compliance with the NESHAP in roofing 
operations where the NESHAP applies.

The new appendix A to the Asbestos 
NESHAP does not supersede, alter or 
replace the Asbestos NESHAP; nor does 
it change the scope or stringency of the 
NESHAP. Rather appendix A interprets 
the NESHAP as it applies to roof 
removal operations, in order to provide 
particularized guidance which, if 
followed, would promote compliance 
with, and more effective and consistent 
enforcement of, the NESHAP in such 
operations. This interpretive rule is 
intended as guidance to the roofing 
industry and the public and does not 
constitute an action which is subject to

judicial review under section 307(b)(1) 
of the Clean Air Act, 42 U.S.C. 
7607(b)(1), or under the Administrative 
Procedure Act, 5 U.S.C. 704. In 
addition, because the rule prescribed in 
this notice is an interpretive rule and 
does not promulgate or revise a standard 
or regulation listed in section 307(d)(1) 
of the Clean Air Act (42 U.S.C. 
7607(d)(1)), the procedural requirements 
for rulemaking under the Clean Air Act 
and the Administrative Procedure Act 
do not apply to this action. See 42 
U.S.C. 7607(d); 5 U.S.C. 553(b),

It is the present intent of EPA that if 
this interpretive rule is revoked or 
withdrawn before new regulations 
regarding asbestos emissions or work 
practices for handling of asbestos 
containing materials during roof 
removal operations under the Clean Air 
Act are promulgated by EPA, then EPA 
shall replace the interpretive rule with 
another interpretation or guidance 
document that would address how the 
NESHAP applies to roof removal in 
renovation and demolition operations. It 
is also the present intent of EPA that 
prior to replacing or substantially 
revising this interpretive rule, EPA 
would consult with the public regarding 
such action.

List of Subjects in 40 CFR Part 61

Air pollution control Asbestos.
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Dated: May 31 ,1994.
Mary D. Nichols,
Assistant A dm inistrator, O ffice o f A ir and  
R adiation.

40 GFR part 61 is amended as follows:
1. The authority citation for part 61 

continues to read as follows:
Authority: Secs. 1 0 1 ,1 1 2 ,1 1 4 ,1 1 6 , 301, 

Clean Air Act as amended (42 U.S.C. 7401, 
7412, 7414, 7416, 7601).

Suhpart M— [Amended]

2. Appendix A is added to subpart M 
to read as follows:

Appendix A to Subpart M— Interpretive 
Rule Governing Roof Removal 
Operations

1. A pplicability o f  the A sbestos NESHAP
1.1. Asbestos-containing material (ACM) is 

material containing more than one percent 
asbestos as determined using the methods 
specified in appendix A, subpart F, 40 CFR 
part 763, section 1, Polarized Light 
Microscopy. The NESHAP classifies ACM as 
ei ther “friable” or “nonfriable”. Friable ACM 
is ACM that, when dry, can be crumbled, 
pulverized or reduced to powder by hand 
pressure. Nonfriable ACM is ACM that, when 
dry, cannot be crumbled, pulverized or 
reduced to powder by hand pressure.

1.2. Nonfriable ACM is further classified as 
either Category I ACM or Category II ACM. 
Category I ACM and Category II ACM are 
distinguished from each other by their 
potential to release fibers when damaged. 
Category I ACM includes asbestos-containing 
gaskets, packings, resilient floor coverings, 
resilient floor covering mastic, and asphalt 
roofing products containing more than one 
percent asbestos. Asphalt roofing products 
which may contain asbestos include built-up 
roofing; asphalt-containing single ply 
membrane systems; asphalt shingles; asphalt- 
containing underlayment felts; asphalt- 
containing roof coatings and mastics; and 
asphalt-containing base flashings. ACM 
roofing products that use other bituminous or 
resinous binders (such as coal tars or pitches) 
are also considered to be Category I ACM. 
Category II ACM includes all other nonfriable 
ACM, for example, asbestos-cement (A/C) 
shingles, A/C tiles, and transite boards or 
panels containing more than one percent 
asbestos. Generally speaking, Category II 
ACM is more likely to become friable when 
damaged than is Category I ACM. The 
applicability of the NESHAP to Category I 
and II ACM depends on: (1) the condition of 
the material at the time of demolition or 
renovation, (2) the nature of the operation to 
which the material will be subjected, (3) the 
amount of ACM involved.

1.3. Asbestos-containing material regulated 
under the NESHAP is referred to as 
“regulated asbestos-containing material” 
(RACM). RACM is defined in § 61.141 of the 
NESHAP and includes: (1) friable asbestos- 
containing material; (2) Category I nonfriable 
ACM that has become friable; (3) Category I 
nonfriable ACM that has been or will be 
sanded, ground, cut, or abraded; or (4) 
Category II nonfriable ACM that has already

been or is likely to become crumbled, 
pulverized, or reduced to powder. If the 
coverage threshold for RACM is met or 
exceeded in a renovation or demolition 
operation, then all friable ACM in the 
operation, and in certain situations, 
nonfriable ACM in the operation, are subject 
to the NESHAP.
A. Threshold Amounts of Asbestos- 
Containing Roofing Material

l.A .l. The NESHAP does not cover roofing 
projects on single family homes or on 
residential buildings containing four or fewer 
dwelling units. 40 CFR 61.141. For other 
roofing renovation projects, if the total 
asbestos-containing roof area undergoing 
renovation is less than 160 ft2, the NESHAP 
does not apply, regardless of the removal 
method to be used, the type of material 
(Category I or II), or its condition (friable 
versus nonfriable). 40 CFR 61.145(a)(4). 
However, EPA would recommend the use of 
methods that damage asbestos-containing 
roofing material as little as possible. EPA has 
determined that where a rotating blade (RB) 
roof cutter or equipment that similarly 
damages the roofing material is used to 
remove Category I nonfriable asbestos- 
containing roofing material, the removal of 
5580 ft2 of that material will create 160 ft2 
of RACM. For the purposes of this 
interpretive rule, “RB roof cutter” means an 
engine-powered roof cutting machine with 
one or more rotating cutting blades the edges 
of which are blunt. (Equipment with blades 
having sharp or tapered edges, and/or which 
does not use a rotating blade, is used for 
“slicing” rather than “cutting” the roofing 
material; such equipment is not included in 
the term “RB roof cutter”.) Therefore, it is 
EPA’s interpretation that when an RB roof 
cutter or equipment that similarly damages 
the roofing material is used to remove 
Category I nonfriable asbestos-containing 
roofing material, any project that is 5580 ft2 
or greater is subject to the NESHAP; 
conversely, it is EPA’s interpretation that 
when an RB roof cutter or equipment that 
similarly damages the roofing material is 
used to remove Category I nonfriable 
asbestos-containing roofing material in a roof 
removal project that is less than 5580 ft2, the 
project is not subject to the NESHAP, except 
that notification is always required for 
demolitions. EPA further construes the 
NESHAP to mean that if slicing or other 
methods that do not sand, grind, cut or 
abrade will be used on Category I nonfriable 
ACM, the NESHAP does not apply, 
regardless of the area of roof to be removed.

I.A.2. For asbestos cement (A/C) shingles 
(or other Category II roofing material), if the 
area of the roofing material to be removed is 
at least 160 ft2 and the removal methods will 
crumble, pulverize, reduce to powder, or 
contaminate with RACM (from other ACM 
that has been crumbled, pulverized or 
reduced to powder) 160 ft2 or more of such 
roofing material, the removal is subject to the 
NESHAP. Conversely, if the area of the A/C 
shingles (or other Category II roofing 
materials) to be removed is less than 160 ft2, 
the removal is not subject to the NESHAP 
regardless of the removal method used, 
except that notification is always required for 
demolitions. 40 CFR 61.145(a). However,

EPA would recommend the use of methods 
that damage asbestos-containing roofing 
material as little as possible. If A/C shingles 
(or other Category n roofing materials) are 
removed without 160 ft 2 or more of such 
roofing material being crumbled, pulverized, 
reduced to powder, or contaminated with 
RACM (from other ACM that has been 
crumbled, pulverized or reduced to powder), 
the operation is not subject to the NESHAP, 
even where the total area of the roofing 
material to be removed exceeds 160 ft2; 
provided, however, that if the renovation 
includes other operations involving RACM, 
the roof removal operation is covered if the 
total area of RACM from all renovation 
activities exceeds 160 ft2. S ee the definition 
of regulated asbestos-containing material 
(RACM), 4 0  CFR 61.141.

I.A.3. Only roofing material that meets the 
definition of ACM can qualify as RACM 
subject to the NESHAP, Therefore, to 
determine if a removal operation that meets 
or exceeds the coverage threshold is subject 
to the NESHAP, any suspect roofing material 
(i.e. roofing material that may be ACM) 
should be tested for asbestos. If any such 
roofing material contains more than one 
percent asbestos and if the removal operation 
is covered by the NESHAP, then EPA must 
be notified and the work practices in 
§ 61.145(c) must be followed. In EPA's view, 
if a removal operation involves at least the 
threshold level of suspect material, a roofing 
contractor may choose not to test for asbestos 
if the contractor follows the notification and 
work practice requirements of the NESHAP.
B. A/C Shingle Removal (Category II ACM 
Removal)

l.B .l. A/C shingles, which are Category II 
nonfriable ACM, become regulated ACM if 
the material has a high probability of 
becoming or has become crumbled, 
pulverized or reduced to powder by the 
forces expected to act on the material in the 
course of demolition or renovation 
operations. 40 CFR 61.141. However, merely 
breaking an A/C shingle (or any other 
category II ACM) that is not friable may not 
necessarily cause the material to become 
RACM. A/C shingles are typically nailed to 
buildings on which they are attached. EPA 
believes that the extent of breakage that will 
normally result from carefully removing A/C 
shingles and lowering the shingles to the 
ground will not result in crumbling, 
pulverizing or reducing the shingles to 
powder. Conversely, the extent of breakage 
that will normally occur if the A/C shingles 
are dropped from a building or scraped off 
of a building with heavy machinery would 
cause the shingles to become RACM. EPA 
therefore construes the NESHAP to mean that 
the removal of A/C shingles that are not 
friable, using methods that do not crumble, 
pulverize, or reduce the A/C shingles to 
powder (such as pry bars, spud bars and 
shovels to carefully pry the material), is riot 
subject to the NESHAP provided that the A/
C shingles are properly handled during and 
after removal, as discussed in this paragraph 
and the asbestos NESHAP. This 
interpretation also applies to other Category 
II nonfriable asbestos-containing roofing 
materials.
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C, Cutting vs. Slicing and Manual Methods 
for Removal of Category I ACM

I.C.I. Because of damage to the roofing 
material, and the potential for fiber release, 
roof removal operations using rotating blade 
(RB) roof cutters or other equipment that 
sand, grind, cut or abrade the roof material 
are subject to the NESHAP. As EPA interprets 
the NESHAP, the use of certain manual 
methods (using equipment such as axes, 
hatchet8,„or knives, spud bars, pry bars, and 
shovels, but not saws) or methods that slice, 
shear, or punch (using equipment such as a 
power slicer or power plow) does not 
constitute “cutting, sanding, grinding or 
abrading,” This is because these methods do 
not destroy the structural matrix or integrity 
of the material such that the material is 
crumbled, pulverized or reduced to powder. 
Hence, it is EPA’s interpretation that when 
such methods are used, assuming the roof 
material is not friable, the removal operation 
is not subject to the regulation.

I.C.2. Power removers or power tear-off 
machines are typically used to pry the 
roofing material up from the deck after the 
roof membrane has been cut. It is EPA’s 
interpretation that when these machines are 
used to pry roofing material up, their use is 
not regulated by the NESHAP.

I.C.3. As noted previously, the NESHAP 
only applies to the removal of asbestos- 
containing roofing materials. Thus, the 
NESHAP does not apply to the use of RB 
cutters to remove non-asbestos built up 
roofing (BUR). On roofs containing some 
asbestos-containing and some non-asbestos 
containing materials, coverage under the 
NESHAP depends on the methods used to 
remove each type of material in addition to 
other coverage thresholds specified above.
For example, it is not uncommon for existing 
roofs to be made of non-asbestos BUR and 
base flashings that do contain asbestos. In 
that situation, EPA construes the NESHAP to 
be inapplicable to the removal of the non- 
asbestos BUR using an RB cutter so long as 
the RB cutter is not used to cut 5580 ft2 or 
more of the asbestos-containing base flashing 
or other asbestos-containing material into 
sections. In addition, the use of methods that 
slice, shear, punch or pry could then be used 
to remove the asbestos flashings and not 
trigger coverage under the NESHAP.

U. N otification
2.1. Notification for a demolition is always 

required under the NESHAP. However, EPA 
believes that few roof removal jobs constitute 
“demolitions” as defined in the NESHAP 
(§ 61.141). In particular, it is EPA’s view that 
the removal of roofing systems (i.e., the roof 
membrane, insulation, surfacing, coatings, 
flashings, mastic, shingles, and felt 
underlayment), when such removal is not a 
part of a demolition project, constitutes a 
“renovation” under the NESHAP. If the 
operation is a renovation, and Category I 
roofing material is being removed using 
either manual methods or slicing,- 
notification is not required by the NESHAP.
If Category II material is not friable and will 
be removed without crumbling, pulverizing, 
or reducing it to powder, no notification is 
required. Also, if the renovation involves less 
than the threshold area for applicability as
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discussed above, then no notification is 
required. However, if a roof removal meets 
the applicability and threshold requirements 
under the NESHAP, then EPA (or the 
delegated agency) must be notified in 
advance of the removal in accordance with 
the requirements of § 61.145(b), as follows:

• Notification must be given in writing at 
least 10 working days in advance and must 
include the information in § 6 1 .145(b)(4), « 
except for emergency renovations as 
discussed below.

• The notice must be updated as 
necessary, including, for example, when the 
amount of asbestos-containing roofing 
material reported changes by 20 percent or 
more.

• EPA must be notified if the start date of 
the roof removal changes. If the start date of
a roof removal project is changed to an earlier 
date, EPA must be provided with a written 
notice of the new start date at least 10 
working days in advance. If the start date 
changes to a later date, EPA must be notified 
by telephone as soon as possible before the 
original start date and a written notice must 
be sent as soon as possible.

• For emergency renovations (as defined in 
§ 61.141), where work must begin 
immediately to avoid safety or public health 
hazards, equipment damage, or unreasonable 
financial burden, the notification must be 
postmarked or delivered to EPA as soon as 
possible, but no later than the following work 
day.

III. Em ission Control Practices
A. Requirements to Adequately Wet and 
Discharge No Visible Emission

3.A.I. The principal Controls contained in 
the NESHAP for removal operations include 
requirements that the affected material be 
adequately wetted, and that asbestos waste be 
handlbd, collected, and disposed of properly. 
The requirements for disposal of waste 
materials are discussed separately in section 
IV below. The emission control requirements 
discussed in this section III apply only to 
roof removal operations that are covered by 
the NESHAP as set forth in Section I above.

3.A.2. For any operation subject to the 
NESHAP, the regulation (§§61.145(c)(2)(i),
(3), (6)(i)) requires that RACM be adequately 
wet (as defined in § 61.141) during the 
operation that damages or disturbs the 
asbestos material until collected for disposal.

3.A.3. When using an RB roof cutter (or 
any other method that sands, grinds, cuts or 
abrades the roofing material) to remove 
Category I asbestos-containing roofing 
material, the emission control requirements 
of § 6 1 .145(c) apply as discussed in Section 
I above. EPA will consider a roof removal 
project to be in compliance with the 
“adequately wet” and “discharge no visible 
emission” requirements of the NESHAP if the 
RB roof cutter is equipped and operated with 
the following: (1) a blade guard that 
completely encloses the blade and extends 
down close to the roof surface; and (2) a 
device for spraying a fine mist of water inside 
the blade guard, and which device is in 
operation during the cutting of the roof.
B. Exemptions From Wetting Requirements.

3.B.I. The NESHAP provides that, in 
certain instances, wetting may not be
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required during the cutting of Category I 
asbestos roofing material with an RB roof 
cutter. If EPA determines in accordance with 
§61.145(c)(3)(i), that wetting will 
unavoidably damage the building, equipment 
inside the building, or will present a safety 
hazard while stripping the ACM from a 
facility component that remains in place, the 
roof removal operation will be exempted 
from the requirement to wet during cutting. 
EPA must have sufficient written information 
on which to base such a decision. Before 
proceeding with a dry removal, the 
contractor must have received EPA’s written 
approval. Such exemptions will be made on 
a case-by-case basis.

3.B.2. It is EPA’s view that, in most 
instances, exemptions from the wetting 
requirements are not necessary. Where EPA 
grants an exemption from wetting because of 
the potential for damage to the building, 
damage to equipment within the building or 
a safety hazard, the NESHAP specifies 
alternative control methods 
(§ 61.145(c)(3)(i)(B)). Alternative control 
methods include (a) the use of local exhaust 
ventilation systems that capture the dust, and 
do not produce visible emissions, or (b) 
methods that are designed and operated in 
accordance with the requirements of 
§61.152, or (c) other methods that have 
received the written approval of EPA. EPA 
will consider an alternative emission control 
method in compliance with the NESHAP if 
the method has received written approval 
from EPA and the method is being 
implemented consistent with the approved 
procedures (§ 61ll45(c)(3)(ii) or 
§ 61.152(b)(3)).

3.B.3. An exemption from wetting is also 
allowed when the air or roof surface 
temperature at the point of wetting is below 
freezing, as specified in § 61.145(c)(7). If 
freezing temperatures are indicated as the 
reason for not wetting, records must be kept 
of the temperature at the beginning, middle 
and end of the day on which wetting is not 
performed and the records of temperature 
must be retained for at least 2 years. 42 CFR 
§61.145(c)(7)(iii). It is EPA’s interpretation 
that in such cases, no written application to, 
or written approval by the Administrator is 
needed for using emission control methods 
listed in §61.145(c)(3)(i)(B), or alternative 
emission control methods that have been 
previously approved by the Administrator. 
However, such written application or 
approval is required for alternative emission 
control methods that have not been 
previously approved. Any dust and debris 
collected from cutting must still be kept wet 
and placed in containers. All of the other 
requirements for notification and waste 
disposal would continue to apply as 
described elsewhere in this notice and the 
Asbestos NESHAP.
C. Waste Collection and Handling

3.C.I. It is EPA’s interpretation that waste 
resulting from slicing and other methods that 
do not cut, grind, sand or abrade Category I 
nonfriable asbestos-containing roofing 
material is not subject to the NESHAP and 
can be disposed of as nonasbestos waste. EPA 
further construes the NESHAP to provide 
that if Category II roofing material (such as 
A/C shingles) is removed and disposed of
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without crumbling, pulverizing, or reducing 
it to powder, the waste from the removal is 
not subject to the NESHAP waste disposal 
requirements. EPA also interprets the 
NESHAP to be inapplicable to waste 
resulting from roof removal operations that 
do not meet or exceed the coverage 
thresholds described in section I above. Of 
course, other State, local, or Federal 
regulations may apply.

3.C.2. It is EPA’s interpretation that when 
an RB roof cutter, or other method that 
similarly damages the roofing material, is 
used to cut Category I asbestos containing 
roofing material, the damaged material from 
the cut (the sawdust or debris) is considered 
asbestos containing waste subject to §61.150  
of the NESHAP, provided the coverage 
thresholds discussed above in section 1 are 
met or exceeded. This sawdust or debris 
must be disposed of at a disposal site 
operated in accordance with the NESHAP. It 
is also EPA’s interpretation of the NESHAP 
that if the remainder of the roof is free of the 
sawdust and debris generated by the cutting, 
or if such sawdust or debris is collected as 
discussed below in paragraphs 3.C.3,3.C .4,
3.C.5 and 3.C.6, the remainder of the roof can 
be disposed of as nonasbestos waste because 
it is considered to be Category I nonfriable 
material (as long as the remainder of the roof 
is in fact nonasbestos material or if it is 
Category I asbestos material and the removal 
methods do not further sand, grind, cut or 
abrade the roof material). EPA further 
believes that if the roof is not cleaned of such 
sawdust or debris, i.e ., it is contaminated, 
then it must be treated as asbestos-containing 
waste material and be handled in accordance 
with §61.150.

3.C.3. In order to be in compliance with the 
NESHAP while using an RB roof cutter (or 
device that similarly damages the roofing 
material) to cut Category I asbestos 
containing roofing material, the dust and 
debris resulting from the cutting of the roof 
should be collected as soon as possible after 
the cutting operation, and kept wet until 
collected and placed in leak-tight containers. 
EPA believes that where the blade guard 
completely encloses the blade and extends 
down close to the roof surface and is 
equipped with a device for spraying a fine 
mist of water inside the blade guard, and the 
spraying device is in operation during the 
cutting, most of the dust and debris from 
cutting will be confined along the c u t The 
most efficient methods to collect the dust and 
debris from cutting are to immediately collect 
or vacuum up the damaged material where it 
lies along the cut using a filtered vacuum 
cleaner or debris collector that meets the 
requirements of 40 CFR 61.152 to clean up 
as much of the debris as possible, or to gently 
sweep up the bulk of the debris, and then use 
a filtered vacuum cleaner that meets the 
requirements of 40 CFR 61.152 to clean up 
as much of the remainder of the debris as 
possible. On smooth surfaced roofs 
(nonaggregate roofs), sweeping up the debris 
and then wet wiping the surface may be done 
in place of using a filtered vacuum cleaner.
It is EPA’s view that if these decontamination 
procedures are followed, the remaining 
roofing material does not have to be collected 
and disposed of as asbestos waste.

Additionally, it is EPA’s view that where 
such decontamination procedures are 
followed, if the remaining portions of the 
roof are non-asbestos or Category I nonfriable 
asbestos material, and if the remaining 
portions are removed using removal methods 
that slice, shear, punch or pry, as discussed 
in section l.C  above, then the remaining 
portions do not have to be collected and 
disposed of as asbestos waste and the 
NESHAP’s no visible emissions and 
adequately wet requirements are not 
applicable to the removal of the remaining 
portions. In EPA’s interpretation, the failure 
of a filtered vacuum cleaner or debris 
collector to collect larger chunks or pieces of 
damaged roofing material created by die RB 
roof cutter does not require the remaining 
roofing material to he handled and disposed 
of as asbestos waste, provided that such 
visible chunks or pieces of roofing material 
are collected (e.g. by gentle sweeping) and 
disposed of as asbestos waste. Other methods 
of decontamination may not be adequate, and 
should be approved by the local delegated 
agency.

3.C.4. In EPA’s interpretation, if the debris 
from the cutting is not collected immediately, 
it will be necessary to lightly mist the dust 
or debris, until it is collected, as discussed 
above, and placed in containers. The dust or 
debris should be lightly misted frequently 
enough to prevent the material from drying, 
and to prevent airborne emissions, prior to 
collection as described above. It is EPA’s 
interpretation of the NESHAP that if these 
procedures are followed, the remaining 
roofing material does not have to be collected 
and disposed of as asbestos waste, as long as 
the remaining roof material is in fact 
nonasbestos material or if it is Category I 
asbestos material and the removal methods 
do not further sand, grind, cut or abrade the 
roof material.

3.C.5. It is EPA’s interpretation that, 
provided the roofing material is not friable 
prior to the cutting operation, and provided 
the roofing material has not been made 
friable by the cutting operation, the 
appearance of rough, jagged or damaged 
edges on the remaining roofing material, due 
to the use of an RB roof cutter, does not 
require that such remaining roofing material 
be handled and disposed of as asbestos 
waste. In addition, it is also EPA’s 
interpretation that if the sawdust or debris 
generated by the use of an RB roof cutter has 
been collected as discussed in paragraphs
3.C.3, 3.C.4 and 3.C.6, the presence of dust 
along the edge of the remaining roof material 
does not render such material “friable” for 
purposes of this interpretive rule or the 
NESHAP, provided the roofing material is 
not friable prior to the cutting operation, and 
provided that the remaining roofing material 
near the cutline has not been made friable by 
the cutting operation. Where roofing material 
near the cutline has been made friable by the 
use of the RB cutter (i.e. where such 
remaining roofing material near the cutline 
can be crumbled, pulverized or reduced to 
powder using hand pressure), it is EPA’s 
interpretation that the use of an encapsulant 
will ensure that such friable material need 
not be treated or disposed o f as asbestos 
containing waste material. The encapsulant

may be applied to the friable material after 
the roofing material has been collected into j 
stacks for subsequent disposal as nonasbestos 
waste. It is EPA’s view that if the 
encapsulation procedure set forth in this 
paragraph is followed in operations where 
roofing material near the cutline has been 
rendered friable by the use of an RB roof 
cutter, and if the decontamination 
procedures set forth in paragraph 3.C.3 have | 
been followed, the NESHAP's no visible 
emissions and adequately wet requirements 1 
would be met for the removal, handling and 
disposal of the remaining roofing material.

3. C.6. As one way to comply with the 
NESHAP, the dust and debris from cutting 
can be placed in leak-tight containers, such 
as plastic bags, and the containers labeled 
using warning labels required by OSHA (29 
CFR 1926.58). In addition, the containers 
must have labels that identify the waste 
generator (such as the name of the roofing 
contractor, abatement contractor, and/or 
building owner or operator) and the location 
of the site at which the waste was generated.

IV. W aste D isposal
A. Disposal Requirements

4. A .I. Section 61.150(b) requires that, as 
soon as is practical, all collected dust and 
debris from cutting as well as any 
contaminated roofing squares, must be taken 
to a landfill that is operated in accordance 
with § 61.154 or to an EPA-approved site that 
converts asbestos waste to nonasbestos 
material in accordance with §61.155. During 
the loading and unloading of affected waste, 
asbestos warning signs must be affixed to the 
vehicles.
B. Waste Shipment Record

4.B.I. For each load of asbestos waste that 
is regulated under the NESHAP, a waste 
shipment record (WSR) must be maintained 
in accordance with § 61.150(d). Information 
that must be maintained for each waste load 
includes the following:

• Name, address, arid telephone number of 
the waste generator

• Name and address of the local, State, or 
EPA regional office responsible for 
administering the asbestos NESHAP program

• Quantity of waste in cubic meters (or 
cubic yards)

• Name and telephone number of the 
disposal site operator

• Name and physical site location of the 
disposal site

• Date transported
• Name, address, and telephone number of 

the transporter(s)
• Certification that the contents meet all 

government regulations for transport by 
highways.

4.B.2. The waste generator is responsible 
for ensuring that a copy of the WSR is 
delivered to the disposal site along with the 
waste shipment. If a copy of the WSR signed 
by the disposal site operator is not returned 
to the waste generator within 35 days, the 
waste generator must contact the transporter 
and/or the disposal site to determine the 
status of the waste shipment. 40  CFR 
61.150(d)(3). If the signed WSR is not 
received within 45 days, the waste generator 
must report, in writing, to the responsible



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations 3 1 1 6 1

NESHAP program agency and send along a 
copy of the WSR. 40 CFR 61.150(d)(4).
Copies of WSRs, including those signed by 
the disposal site operator, must be retained 
for at least 2 years. 40 CFR 61.150(d)(5)

V. Training
5.1. For those roof removals that are subject 

to the NESHAP, at least one on-site 
supervisor trained in the provisions of the 
NESHAP must be present during the removal 
of the asbestos roofing material. 40 CFR 
61.145(c)(8). In EPA’s view, this person can 
be a job foreman, a hired consultant, or 
someone who can represent the building 
owner or contractor responsible for the 
removal. In addition to the initial training 
requirement, a refresher training course is 
required every 2 years. The NESHAP training 
requirements became effective on November 
20,1991.

5.2. Asbestos training courses developed 
specifically to address compliance with the 
NESHAP in roofing work, as well as courses 
developed for other purposes can satisfy this 
requirement of the NESHAP, as long as the 
course covers the areas specified in the 
regulation. EPA believes that Asbestos 
Hazard Emergency Response Act (AHERA) 
training courses will, for example, satisfy the 
NESHAP training requirements. However.- 
nothing in this interpretive rule or in the 
NESHAP shall be deemed to require that 
roofing contractors or roofing workers 
performing operations covered by the 
NESHAP must be trained or accredited under 
AHERA, as amended by the Asbestos School 
Hazard Abatement Reauthorization Act 
(ASHARA). Likewise, state or local 
authorities may independently impose 
additional training, licensing, or 
accreditation requirements on roofing 
contractors performing operations covered by 
the NESHAP, but such additional training, 
licensing or accreditation is not called for by 
this interpretive rule or the federal NESHAP,

5.3. For removal of Category I asbestos 
containing roofing material where RB roof 
cutters or equipment that similarly damages 
the asbestos-containing roofing material are 
used, the NESHAP training requirements
(§ 61.145(c)(8)) apply as discussed in Section 
I above. It is EPA’s intention that removal of 
Category I asbestos-containing roofing 
material using hatchets, axes, knives, and/or 
the use of spud bars, pry bars and shovels to 
lift the roofing material, or similar removal 
methods that slice, punch, or shear the roof 
membrane are not subject to the training 
requirements, since these methods do not 
cause the roof removal to be subject to the 
NESHAP. Likewise, it is EPA’s intention that 
roof removal operations involving Category II 
nonfriable ACM are not subject to the 
training requirements where such operations 
are not subject to the NESHAP as discussed 
in section I above.

[FR Doc. 94-14815 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 6560-50-P3

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73
[MM Docket No. 94-5; RM-8420]

Radio Broadcasting Services; Sauk 
Rapids and Olivia, MN

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: This document substitutes 
Channel 269C2 for Channel 269A at 
Sauk Rapids, Minnesota, and modifies 
the license for Station WHMH(FM) to 
specify operation on the higher class 
channel in response to a petition filed 
by Tri-County Broadcasting, Inc. See 59 
FR 8163, February 18,1994. The 
coordinates for Channel 269C2 at Sauk 
Rapids are 45-32-00 and 94-17-00. To 
accommodate the upgrade at Sauk 
Rapids, we shall substitute Channel 
261A for Channel 269A at Olivia, 
Minnesota, and modify the license for 
Station KOLV to specify operation on 
Channel 261A. The coordinates for 
Channel 261A are 44-45-51 and 94-55- 
45. With this action, this proceeding is 
terminated.
EFFECTIVE DATE: July 25,1994.
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 94-5, 
adopted June 1,1994, and released June
10,1994. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the Commission’s 
Reference Center (room 239), 1 9 1 9  M 
Street NW.-, Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Services, Inc., 2100 M 
Street NW., suite 140, Washington, DC 
20037, (202) 857-3800.
List of Subjects in 47 CFR Part 73 

Radio Broadcasting.
Part 73 of Title 47 of the Code of 

Federal Régulations is amended as 
follows:

PART 73— [AMENDED]

1. The authority citation for part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]
2. Section 73.202(b), the Table of FM 

Allotments under Minnesota, is 
amended by removing Channel 269A

and adding Channel 269C2 at Sauk 
Rapids and by removing Channel 269A 
and adding Channel 261A at Olivia.
Federal Communications Commission.
John A. Karousos,
Acting C hief, A llocations Branch, P olicy and  
Rules Division, M ass M edia Bureau.
(FR Doc. 94-14772 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 93-309; RM-8393]

Radio Broadcasting Services; Buh l,
MN

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel 
*223C2 to Buhl, Minnesota, and 
reserves the channel for noncommercial 
educational use in response to a petition 
filed by Minnesota Public Radio. See 59 
FR 42, January 3,1994. Canadian 
concurrence has been obtained for this 
allotment at coordinates 47-29-37 and 
92-46-40. With this action, this 
proceeding is terminated.
EFFECTIVE DATE: July 25,1994.
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 93-309, 
adopted May 25,1994, and released 
June 10,1994. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the Commission’s 
Reference Center (Room 239), 1919 M 
Street, NW, Washington, D.C. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Services, Inc., 2100 M 
Street, NW., suite 140, Washington, D.C. 
20037, (202) 857-3800.
List of Subjects in 47 CFR Part 73 

Radio broadcasting.
Part 73 of title 47 of the Code of 

Federal Regulations is amended as 
follows:

PART 73— [AMENDED]

1. The authority citation for Part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]
2. Section 73.202(b), the Table of FM 

Allotments under Minnesota, is 
amended by adding Buhl, Channel 
*223C2.
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Federal Communications Commission.
John A. Karo us os,
Acting C hief, A llocations Branch, P olicy and  
R ules Division, M ass M edia Bureau.
(FR Doc. 94-14644 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 94-7; RM-6425]

Television Broadcasting Services; 
Eagle River, Wl

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: This document allots UHF 
Television Channel 34 to Eagle River, 
Wisconsin, as that community’s .first 
local television service, in response to a 
petition filed by Lyle Robert Evans d/b/ 
a Eagle River Television Company. See 
59 FR 7966, February 17,1994. 
Canadian concurrence has been 
obtained for this allotment at 
coordinates 45-55-00 and 89-14-42. 
With this action, this proceeding is 
terminated.
EFFECTIVE DATE: July 25,1994.
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 94-7, 
adopted May 25,1994, and released 
June 10,1994. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the Commission’s 
Reference Center (Room 239), 1919 M 
Street NW, Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Services, Inc., 2100 M 
Street NW, Suite 140, Washington, DC 
20037, (202) 857-3800.
List of Subjects in 47 CFR Part 73 

Television broadcasting.
Part 73 of Title 47 of the Code of 

Federal Regulations is amended as 
follows:

PART 73— [AMENDED]

1. The authority citation for part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.606 [Amended]
2. Section 73.606(b), the Table of TV 

Allotments under Wisconsin, is 
amended by adding [Eagle River,] 
Channel 34.

Federal Communications Commission.
John A. Karousos,
A cting Chief, A llocations Branch, P olicy and  
R ules Division, Mass M edia Bureau.
[FR Doc. 94-14645 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILUNG CODE 67Î2-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part 541
[Docket No. T84-01; Notice 35]
RIN 2127-AF34

Final Listing of High Theft Lines for 
1995 Model Year; Motor Vehicle Theft 
Prevention Standard

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule.

SUMMARY: This final rule reports the 
results of NHTSA’s determinations of 
high-theft car lines that are subject to 
the parts-making requirements of the 
motor vehicle theft prevention standard, 
and high-theft car lines that are 
exempted from parts marking, for Model 
Year 1995. This action is pursuant to the 
Motor Vehicle Information and Cost 
Savings Act, which provides that 
NHTSA select high-theft lines, with the 
agreement of the manufacturer, if 
possible. This final listing is intended to 
inform the public, particularly law 
enforcement groups, of the car lines that 
are subject to the parts-marking 
requirements of the theft prevention 
standard for Model Year 1995.
EFFECTIVE DATE: The amendment made 
by this final rule is effective July 18,
1994.
FOR FURTHER INFORMATION CONTACT:
Ms. Barbara A. Gray, Office of Market 
Incentives, NHTSA, 400 Seventh Street, 
SW., Washington, DC 20590. Ms. Gray’s 
telephone number is (202) 366-1740. 
SUPPLEMENTARY INFORMATION: The 
Federal Motor Vehicle Theft Prevention 
Standard, 49 CFR part 541, sets forth 
requirements for inscribing or affixing 
identification numbers onto covered 
original equipment major parts, and the 
replacement parts for those original 
equipment parts, on all vehicles in lines 
selected as high-theft lines.

Section 603(a)(2) of the Motor Vehicle 
Information and Cost Savings Act (15 
U.S.C. 2023(a)(2)) (hereinafter “the Cost 
Savings Act”) specifies that NHTSA 
shall select the high-theft lines, with the 
agreement of the manufacturer, if 
possible. Section 603(d) of the Cost 
Savings Act (15 U.S.C. 2023(d))

provides that once a line has been 
designated as a high-theft line, it 
remains subject to the theft prevention 
standaid unless that line is exempted 
under section 605 of the Cost Savings 
Act (15 U.S.C. 2025). Section 605 
provides that a manufacturer may 
petition to have a high theft line 
exempted from the requirements of 
section 602, if the line is equipped with 
an antitheft device as standard 
equipment. The exemption is granted if 
NHTSA determines that the antitheft 
device is likely to be as effective as 
compliance with the theft prevention 
standard in reducing and deterring 
motor vehicle thefts.

The agency annually publishes the 
names of the lines which were 
previously listed as high-theft lines and 
of the lines which are being listed for 
the first time and will be subject to the 
theft prevention standard beginning 
with Model Year 1995. It also identifies 
those car lines that are exempted from 
the theft prevention standard for the 
1995 model year because of standard 
equipment antitheft devices.

For Model Year 1995, two car lines, 
the General Motors Oldsmobile 
Toronado and the Mazda Amati 800 
were renamed as the Oldsmobile Aurora 
and the Mazda Millenia, respectively. 
Also, the Plymouth Sundance and 
Dodge Shadow have been renamed the 
Plymouth and Dodge Neon car lines. 
These two lines were listed in the MY 
1994 Final Listing of High Theft Lines. 
Unfortunately, Chrysler did not inform 
the agency of the new nameplates for 
these lines until after the publication of 
the Federal Register (58 HI 63296), 
announcing the high-theft lines. This 
name change became effective 
beginning with the 1994 model year. 
The updated list reflects these name 
changes. Additionally, for Model Year 
1995, the agency selected seven new car 
lines, in accordance with the procedures 
published in 49 CFR part 542, as likely 
to be high-theft lines. The newly 
selected lines are: The Chrysler Cirrus, 
Chrysler Sebring, Dodge Avenger, Dodge 
Stratus, Honda Acura (nameplate to be 
announced), Subaru Legacy, which was 
erroneously listed in the Federal 
Register (58 FR 63298) as a new car line 
for MY 1994, and the Toyota Avalon. In 
addition to these seven lines, the list of 
high-theft lines includes all those lines 
that were selected as high-theft lines 
and listed for prior model years.

The list of exempted lines includes 
five high-theft lines exempted by the 
Agency, beginning with Model Year 
1995, from the parts-marking 
requirements of part 541. The five car 
lines exempted in full are the Buick 
Riviera, Oldsmobile Aurora, Mazda
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Millenia, Volkswagen Cabriolet, and 
Volkswagen Corrado. Additionally, 
Toyota requested that the agency lists its 
Lexus car lines without its 3-digit 
engine identifier. Therefore, the updated 
list reflects this request.

Notice and Comment; Effective Date

The car lines listed as being subject to 
the parts-marking standard have 
previously been selected as high-theft 
lines in accordance with the procedures 
of 49 CFR part 542 and section 603 of 
the Cost Savings Act. Under these 
procedures, manufacturers evaluate new 
car lines to conclude whether those new 
lines are likely to be high-theft lines. 
Manufacturers submit these evaluations 
and conclusions to the agency, which 
makes an independent evaluation, and, 
on a preliminary basis, determines 
whether the new line should be subject 
to parts marking. NHTSA informs the 
manufacturer in writing of its 
evaluations and determinations, 
together with the factual information 
considered by the agency in making 
them. The manufacturer may request the 
agency to reconsider these preliminary 
determinations. Within 60 days of the 
receipt of the request, NHTSA makes its 
final determination. NHTSA informs the 
manufacturer by letter of these 
determinations and its response to the 
request for reconsideration. If there is no 
request for reconsideration, the agency's 
determination becomes final 45 days 
after sending the letter with the 
preliminary determination. Each of the 
new car lines on the high-theft list is the 
subject of a prior final determination.

Similarly, the car lines listed as being 
exempt from the standard have 
previously been exempted in 
accordance with the procedures of 49 
CFR part 543 and section 605 of the Cost 
Savings Act.

Therefore, NHTSA finds for good 
cause that notice and opportunity for 
comment on these listings are 
unnecessary. Further, public comment 
on the listings of selections and 
exemptions is not contemplated by Title 
VI, and is unnecessary since the 
selections and exemptions have 
previously been made in accordance 
with the statutory criteria and 
procedure.

For the same reasons, since this 
revised listing only informs the public 
of previous agency actions and does not 
impose any additional obligations on 
any party, NHTSA finds for good cause 
that the amendment made by this notice 
should be effective as soon as it is 
published in the Federal Register.

Regulatory Impacts
1. Costs and Other Im pacts

NHTSA has analyzed this rule and 
determined that is not “significant” 
within the meaning of the Department 
of Transportation’s regulatory policies 
and procedures. The agency has also 
considered this notice under Executive 
Order 12866. As already noted, the 
selections in this final rule have 
previously been made in accordance 
with the provisions of the Cost Savings 
Act, and the manufacturers of the 
selected lines have already been 
informed that those lines are subject to 
the requirements of part 541 for Model 
Year 1995. Further, this listing does not 
actually exempt lines from the 
requirements of part 541; it only informs 
the general public of all such previously 
granted exemptions. Since the only 
purpose of this final listing is to inform 
the public of prior action for Model Year 
1995, a full regulatory evaluation has 
not been prepared.
2. Regulatory F lexibility Act

The agency has also considered the 
effects of this listing under the 
Regulatory Flexibility Act. I hereby 
certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities. As 
noted above, the effect of this final rule 
is simply to inform the public of those 
lines that are subject to the requirements 
of part 541 for Model Year 1995. The 
agency believes that listing of this 
information will not have any economic 
impact on small entities.
3. Environm ental Im pacts

In accordance with the National 
Environmental Policy Act of 1969, the 
agency has considered the 
environmental impacts of this rule, and 
determined that it will not have any 
significant impact on the quality of the 
human environment.
4. Federalism

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this final rule does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism Assessment.
5. Civil Justice Reform

This final rule does not have a 
retroactive effect and it does not 
preempt any state law. Section 613 of 
the Motor Vehicle Information and Cost 
Savings Act (15 U.S.C. 2030) provides 
that judicial review of this rule may be 
obtained pursuant to section 504 of the 
Cost Savings Act (15 U.S.C. 2004). The

Cost Savings Act does not require 
submission of a petition for 
reconsideration or other administrative 
proceedings before parties may file suit 
in court.
List of Subjects in 49 CFR Part 541

Administrative practice and 
procedure, Labeling, Motor vehicles, 
Reporting and recordkeeping 
requirements.

PART 541— [AMENDED]

In consideration of the foregoing, 49 
CFR part 541 is amended as follows:

1. The authority citation for part 541 
continues to read as follows:

Authority: 15 U.S.C. 2021-2024 and 2026; 
delegation of authority at 49 CFR 1.50.

2. In part 541, Appendix A, Appendix 
A—I, and Appendix A-II are revised to 
read as follows:

A p p e n d ix  A — L in e s  S u b je c t  t o  t h e  
R e q u ir e m e n t s  o f  T h is  S t a n d a r d

Manufacturer

Alfa Romeo :.......

BMW !......

Chrysler............

Consulier 
Ferrari ....

F o rd .....

Subject lines

Milano 161.
Fiat 164.
3 Car Line.
5 Car Line.
6 Car Line.
Chrysler Cirrus.1 
Chrysler Executive

Sedan/Limousine. 
Chrysler Fifth Ave- 

nue/Newport. 
Chrysler Laser. 
Chrysler LeBaron/ 

Town & Country. 
Chrysler LeBaron 

GTS.
Chrysler’s TC. 
Chrysler New Yorker 

Fifth Avenue. 
Chrysler Sebring.1 
Dodge 600.
Dodge Aries.
Dodge Avenger.1 
Dodge Colt.
Dodge Daytona. 
Dodge Diplomat. 
Dodge Lancer. 
Dodge Neon.2 
Dodge Stealth. 
Dodge Stratus.1 
Eagle Summit.
Eagle Talon. 
Plymouth Caravelle. 
Plymouth Colt. 
Plymouth Laser. 
Plymouth Gran Fury. 
Plymouth Neon.2 
Plymouth Reliant. 
Consulier GTP. 
Mondial 8.
308.
328.
Ford Mustang.
Ford Thunderbird. 
Ford Probe.
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Appendix A— Lines S u bject  to the 
R equirements of This S tand- 
arc»—Continued

Manufacturer Subject lines

Mercury Capri. 
Mercury Cougar. 
Lincoln Continental. 
Lincoln Mark. 
Lincoln Town Car 
Merkur Scorpio. 
Merkur XR4Ti.

General Motors......... Buick Electra.
Buick Reatta.
Buick Regal. 
Chevrolet Nova. 
Chevrolet Lumina. 
Chevrolet Monte 

Carlo.
Oldsmobile Cutlass 

Supreme.
Pontiac Fiero.
Pontiac Grand Prix. 
Geo Prizm.
Geo Storm.
Saturn Sports Coupe.

Honda..................... Acura (nameplate to. 
be announced).1

Isuzu ....................... Impulse.
Stylus.

Jaguar..................... XJ.
XJ-6.
XJ-40.

Lotus ........................ Elan.
Maserati ................... Biturbo.

Quattroporte.
228.

Mazda ......... ............ GLC.
626.
MX-6.
MX-5 Miata. 
MX-3.

Mercedes-Benz .........

[

190 D.
190 E.
250 D-T.

.260 E.
300 SE.
300 TD.
300 SDL.
300 SEC/500 SEC. 
300 SEL/500 SEL

r 'iàteà
420 SEL. 
560 SEL. 
560 SEC. 
560 SL.

M itsubishi........ ........ Cordia.
Eclipse.
Mirage.
Tredia.
3000GT.

Peugeot ................... 405.
Porsche.................. 924S.
Subaru................... . XT.

SVX.
Legacy.1

Toyota................ . Avalon.1
Camry.
Celica.
Corolla/Corolla Sport. 
MR2.
Starlet.

Appendix A— Lines S ubject  to the 
R equirements of This S tand
ard— Continued

Manufacturer Subject lines

Volkswagen............. Audi Quattro.
Rabbit.
Scirocco.

1 Car lines added for Model Year 1995.
2 The Dodge and Plymouth Neon car lines 

replaced the Dodge Shadow and Plymouth 
Sundance car lines beginning with MY 1994.

A ppendix  A - l— H igh-Th e ft  L ines 
W ith A ntitheft D evices  W hich 
A r e  E x em p ted  F rom  th e  Pa r ts- 
Marking  R equirem ents  o f  T his 
Stan d ar d  Pur suan t  to  49 C FR
Pa r t  543

Manufacturer Subject lines

Austin Rover............ Sterling.
BM W ....................... 7 Car Line.

8 Car Line.
Chrysler .................. Chrysler Conquest. 

Imperial.
General Motors........ Buick Riviera.1 

Cadillac Aliante. 
Chevrolet Corvette. 
Oldsmobile Aurora.12 
Oldsmobile Toronado 

(MYs 1987-1994).
Honda.......... ........... Acura NS-X. 

Acura Legend. 
Acura Vigor.

Isuzu.......... ............ Impulse (MYs 1987- 
1991).

M azda..................... 929.
RX-7
Amati 1000. 
Millenia.2

Mercedes-Benz ....... 124 Carline (the mod
els within this line 
are):

300D.
300E.
300CÉ.
300TE.
400E.
500E.
129 Carline (the mod

els within this line
are):

300SL.
500SL.
600SL.

Mitsubishi................. Galant.
Starion.
Diamante.

N issan..................... Maxima. 
300 ZX. 
Infiniti M30.
Infiniti Q45. 
Infiniti J30.

Porsche ................... 911.
928.
968.

S a a b ................... . 900.
9000.

Toyota..;.................. Cressida. 
Supra. 
Lexus ES.

A ppendix  A - l— H igh-Th eft  Lines 
W ith A ntitheft Devices  W hich 
A re  E x em p te d  F rom  th e  Parts- 
Marking R equirem ents  o f  T his 
S tan d ar d  Pursuan t  t o  49 CFR 
Pa r t  543—Continued

Manufacturer Subject lines

Volkswagen .............

Lexus GS. 
Lexus LS. 
Lexus SC. 
Audi 5000S. 
Audi 100. 
Audi 200. 
Cabriolet.1 
Corrado.1 
Jetta III.

1 Lines exempted in full from the require
ments of Part 541 pursuant to 49 CFR Part 
543, beginning from MY 1995.

2 The Oldsmobile Toronado was renamed 
the Oldsmobile Auroia, and the Mazda Amati 
800 was renamed the Mazda Millenia begin
ning with the 1995 model year.

A ppendix  A -l I— High-Th eft  L ines 
W ith A n titheft Devices  W hich 
A r e  E x em p ted  in Pa r t  F rom  the 
Pa r ts-Marking R equirem ents  of 
T his S tan d ar d  Pursuan t  t o  49 
CFR Pa r t  543

Manu
factur

er
Subject lines Parts to be 

marked

Gen- Chevrolet Engine, Trans-
era)
Mo-

Camàro. mission.

tors.
Pontiac Firebird .. Engine, Trans

mission.
Cadillac Deville .. Engine, Trans

mission.
Cadillac Eldorado Engine, Trans

mission.
Cadillac Seville .. Engine, Trans

mission.
Cadillac Sixty Engine, Trans-

Special. mission.
Oldsmobile 98 .... Engine, Trans

mission.
Buick Park Ave- Engine, Trans-

nue. mission.
Pontiac Bonne- Engine, Trans-

ville. mission.
Buick LeSabre ... Engine, Trans

mission.
Oldsmobile 88 Engine, Trans-

Rpyale. mission.

Issued on: June 9 ,1994 .
Christopher A. Hart,
Deputy Administrator.
(FR Doc. 94-14382  Filed 6 -1 6 -9 4 ; 8:45 am|
BILUNG CODE 4910-5S-M
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List of SubjectsDEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 GFR Parts 216 and 229 
[Docket No. 950542-4142; i.D. 050394B]

Interim Exemption for Commercial 
Fisheries

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.

SUMMARY: NMFS issues this final rule to 
reinstate the regulations implementing 
the interim exemption from the general 
prohibition on taking marine mammals 
in the Marine Mammal Protection Act 
(MMPA) for certain incidental takings of 
marine mammals by commercial 
fishermen until September 1,1995, or 
until superseded by regulations 
prescribed under section 118 of the 
MMPA. This reinstatement is required 
by section 114 of the MMPA, as 
amended by section 15 of the MMPA 
Amendments of 1994.
EFFECTIVE DATE: This rule is effective on 
June 17,1994 through September 1,
1995. ;
ADDRESSES: Office o f Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Highway, Silver 
Spring, MD 20910.
FOR FURTHER INFORMATION CONTACT: 
Thomas C. Eagle, 301-713-2319 or 
Patricia A. Montanio, 301-713-2322. 
SUPPLEMENTARY INFORMATION: The 1988 
am endments to the MMPA directed the 
Secretary of Commerce to implement an 
interim exemption from the general 
prohibition on taking marine mammals 
in the MMPA for certain incidental 
takings by commercial fishermen during 
the period November 23,1988, through 
October 1,1993, while a permanent 
regime to govern interactions between 
marine mammals and commercial 
fishing operations was developed. 
Congress subsequently extended the 
interim exemption u n til May 1,1994.
For background on this issue, refer to 
earlier regulatory actions (56 FR 23958, 
May 24,1991; 57 FR 59832, December 
16,1992; 58 FR 51788, October 5,1993; 
and 59 FR 17048, April 11,1994).

The MMPA Amendments of 1994, 
Public Law 103-238, among other 
things, amended the MMPA by adding 
a new section 118 to establish a 
permanent regime to govern interactions 
between marine mammals and 
commercial fishing operations. Section 
lb of the MMPA Amendments of 1994

amended section 114(a) of the MMPA to 
extend the interim exemption through 
September 1,1995, or until superseded 
by regulations prescribed under new 
section 118 implementing the new 
regime, whichever is earlier.

Due to an administrative delay, 50 
CFR part 229, the regulations 
implementing the interim exemption, 
expired on May 1,1994, and now must 
be reissued. This final rule reinstates 
those regulations until September 1, 
1995, unless they are superseded earlier 
by regulations implementing new 
section 118. The reissued regulations 
are identical to those that expired 
except for changes in the addresses of 
the Southwest and Southeast Regions, 
NMFS. This reinstatement is required 
by section 114 of the MMPA, as 
amended by section 15 of the MMPA 
Amendments of 1994. This rule also 
amends a note in 50 CFR part 216 to 
conform to a cross reference from part 
50 CFR part 229.
Classification

This rule is not significant for 
purposes of E .0 .12866. Under section 
114 of the MMPA, as amended by 
Public Law 103-238, the interim . 
extension was extended until September 
1,1995, or until superseded by 
regulations prescribed under new 
section 118, whichever is earlier. This 
rule merely reinstates the regulations 
which, through administrative delay, 
were allowed to lapse. The lapsed 
regulations were subject to full notice 
and opportunity-for-public-comment 
procedures and no useful purpose 
would be served by delaying their 
reinstatement to provide notice and 
opportunity for public comment Full 
notice and opportunity for public 
comments will be provided for the 
section 118 regulations presently being 
developed. Further, to delay 
reinstatement of the interim exemption 
regulations would be inconsistent with 
section 114 whose clear intent was to 
have the exemption and its 
implementing regulations continue to 
avoid any disruption to our commercial 
fisheries. Accordingly, the Assistant 
Administrator for Fisheries, under 
section 553(b)(B) of the Administrative 
Procedure Act (APA), 5 U.S.C.
553(b)(B), finds, for good cause, that 
providing notice and opportunity for 
public comment is unnecessary and 
would be contrary to the public interest. 
Because reinstatement of the regulations 
relieves a restriction of commercial 
fisheries, under section 553(d)(1) of the 
APA, 5 U.S.C. 553(d)(1), this rule is not 
subject to a 30-day delay in effective 
date.

50 CFR Part 216
Administrative practice and 

procedure, Imports, Indians, Marine 
mammals, Penalties, Reporting and 
recordkeeping requirements, 
Transportation.
50 CFR Part 229

Administrative practice and 
procedure, Confidential business 
information, Fisheries, Marine 
mammals, Reporting and recordkeeping 
requirements.

Dated: June 7 ,1994 .
Charles Karnella,
Acting Program M anagement O fficer, 
N ational M arine F isheries Service.

For the reasons set out in the 
preamble, 50 CFR parts 216 and 229 are 
amended as follows:

PART 216— REGULATIONS 
GOVERNING THE TAKING AND 
IMPORTING OF MARINE MAMMALS

1. The authority for part 216 
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless 
otherwise noted.

§216.24 [Amended]
2. Section 216.24 is amended in the ' 

note by revising the phrase “November 
23,1988, through October 1,1993.” to 
read “June 17,1994 through September 
1,1995.”

3. Part 229 is added to read as follows: 
Subpart A— General Provisions
Sec.
229.1 Purpose and scope.
229.2 Definitions.
229.3 Criteria for categorizing fisheries.
229.4 Prohibitions.
229.5 Registrations for Category I and II 

fisheries.
229.6 Issuance of Exemption Certificates.
229.7 Requirements for Category III 

fisheries.
229.8 Emergency and. special regulations.
229.9 Penalties.
229.10 Confidential fisheries data.

Subpart B— Emergency and Special 
Regulations [Reserved]

Authority: 16 U.S.C. 1361 et seq., unless 
otherwise noted.

Subpart A— General Provisions

§229.1 Purpose and scope.
(a) The regulations in this part 

implement section 114 of the Marine 
Mammal Protection Act of 1972, as 
amended, 16 U.S.C. 1384, Public Law 
100-711, which provides for a 5-year 
exemption from the Act’s prohibition on 
the taking of marine mammals 
incidental to certain commercial fishing 
operations.
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(b) The provisions of section 114 of 
the Marine Mammal Protection Act of 
1972, rather than sections 101,103 and 
104, will govern the incidental taking of 
marine mammals in the course of 
commercial fishing operations by 
persons using vessels of the United 
States, other than vessels used in the 
eastern tropical Pacific tuna purse seine 
fishery, and vessels which have valid 
fishing permits issued in accordance 
with section 204(b) of the Magnuson 
Fishery Conservation and Management 
Act (16 U.S.C. 1824(b)) for the period 
from November 23,1988, through 
September 1,1995, or until superseded 
by regulations prescribed under section 
118, whichever is earlier. Therefore, the 
regulations in this part supersede until 
September 1,1995, or until superseded 
by regulations prescribed under section 
118, whichever is earlier, the other 
provisions for granting incidental take 
authority to these commercial 
fishermen, including regulations at 
§ 216.24 of this chapter and guidelines 
on the taking of small numbers of 
marine mammals incidental to 
commercial fishing operations. (See 
§ 216.24 of this chapter).
§229.2 Definitions,

In addition to the definitions 
contained in the Act and unless the 
context otherwise requires, in this part 
229:

(a) Act means the Marine Mammal 
Protection Act of 1972, as amended (16 
U.S.C. 1361 et seq .).

(b) A ssistant A dm inistrator means the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, • 
National Oceanic and Atmospheric 
Administration, or authorized 
representative.

(c) Category I  fish ery  means a 
commercial fishery determined by the 
Assistant Administrator to have a 
frequent incidental taking of marine 
mammals and identified as such in the 
List of Fisheries.

(d) Category II fishery  means a 
commercial fishery determined by the 
Assistant Administrator to have an 
occasional incidental taking of marine 
mammals and identified as such in the 
List of Fisheries.

(e) Category III fish ery  means a 
commercial fishery determined by the 
Assistant Administrator to have a 
remote likelihood of, or no known 
incidental taking of, marine mammals 
and identified as such in the List of 
Fisheries. Eligible commercial fisheries 
not specifically identified as Category I 
or II fisheries are deemed to be Category 
III fisheries.

(f) C ertificate or Exem ption C ertificate 
means a document issued by the

Assistant Administrator under the 
authority of section 114 of the Act that 
authorizes the incidental taking of 
marine mammals and that specifies the 
terms and conditions of the authorized 
incidental taking, including any 
document that modifies the Exemption 
Certificate.

(g) Com m ercial fishing operation  
means the catching, taking or harvesting 
of fish from the marine environment (or 
other areas where marine mammals 
occur) as part of an ongoing for-profit 
business enterprise. The term includes 
licensed commercial passenger fishing 
vessel (as defined in § 216.3 of this 
chapter) activities.

(h) D epleted species  means any 
species or population which has been 
determined to be depleted under the Act 
and is listed in § 216.15 of this chapter 
or part 18, subpart E of this title or any 
endangered or threatened species of 
marine mammal.

(i) Endangered or threatened species  
means any species, subspecies or 
population that has been listed under 
section 4 of the Endangered Species Act 
of 1973. A list of endangered and 
threatened species is found in §§17.11 
through 17.12 of this title.

(j) (l) Fishing vessel or “vessel” means 
any vessel, boat, ship, or other craft 
which is used for, equipped to be used 
for, or of a type which is normally used 
for:

(1) Fishing; or
(ii) Aiding or assisting one or more 

vessels at sea in the performance of any 
activity relating to fishing, including, 
but not limited to, preparation, supply, 
storage, refrigeration, transportation, or 
processing.

(2) Fishing vessel or vessel refers only 
to vessels of the United States, other 
than vessels used in the eastern tropical 
Pacific yellowfin tuna purse seine 
fishery, and vessels which have valid 
fishing permits issued in accordance 
with section 204(b) of the Magnuson 
Fishery Conservation and Management 
Act.

(k) Incidental take means the 
accidental or intentional taking of a 
marine mammal in the course of 
commercial fishing operations.

(l) List o f F isheries means the most 
recent final list of commercial fisheries 
published in the Federal Register by the 
Assistant Administrator, categorized 
according to the frequency of incidental 
taking of marine mammals, in 
accordance with the criteria in § 229.3 
of this chapter.

(m) M arine m am m al means any 
mammal which:

(1) Is morphologically adapted to the 
marine environment, including sea 
otters and members of the orders

Cetacea (whales and dolphins), Sirenia 
(dugongs and manatees) and suborder 
Pinnipedia (seals, sea lions and walrus); 
or

(2) Primarily inhabits the marine 
environment (such as the polar bear).

(n) N on-vessel fishery  m eans a 
com m ercial fishing operation that uses  
fixed or other gear w ithout a vessel, 
su ch  as gear used in set gillnet, trap , 
beach  seine, w eir, ranch and pen  
fisheries.

(o) Observer means a qualified 
individual designated by the National 
Marine Fisheries Service to record the 
incidence of marine mammal 
interaction and other scientific data 
during commercial fishing activities.

(p) Vessel owner m eans the ow ner of:
(1) A  fishing vessel w hich is engaged 

in a com m ercial fishing operation; or
(2) Fixed or other commercial fishing 

gear that is used in a non-vessel fishery.

§ 229.3 Criteria for categorizing fisheries.
(a) Publication. (1) The Assistant 

Administrator will publish in the 
Federal Register notice of a proposed 
revised List of Fisheries on or about July 
1 ,1 9 9 0 ,1 9 9 1  and 1 9 9 2 , for the purpose 
of receiving public comment. On or 
about October 1 ,1 9 9 0 ,1 9 9 1 ,  and 1992 , 
the Assistant Administrator will publish 
a final revised List of Fisheries which 
will become effective January 1 of the 
next calendar year.

(2) The proposed and final revised 
List of Fisheries will:

(i) Categorize each commercial fishery 
according to the criteria set forth in 
paragraph (b) of this section; and

(ii) List the m arine m am m als and the 
estim ated num ber of vessels or persons 
involved in each  com m ercial fishery.

(3) The A ssistant A dm inistrator may 
publish a revised List of Fisheries at 
other tim es, after n otice  and opportunity  
for public com m ent. T he revised final 
List o f Fisheries w ill becom e effective  
n o sooner than 3 0  days after publication  
in the Federal Register.

(b) Categories. T he List o f Fisheries  
w ill be revised and com m ercial fisheries 
w ill be categorized into Category I, 
Category II or Category III according to 
the following criteria. In evaluating  
incidental takes for purposes of  
categorizing fisheries, the Assistant 
A dm inistrator w ill con sid er the 
definition of take in section  3 of the Act. 
the language o f section 114  of the A ct 
and the legislative history of the 1988  
am endm ents,

(1) Category I. (i)(A) There is 
docum ented inform ation indicating a 
“ frequent” incidental taking o f marine 
m am m als in the fishery; or

(B) Congress intended that the fisher}' 
should be placed in Category I and there
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is no docum ented inform ation  
indicating th at it should be p laced  in 
another Category.

(ii) “Frequent” m eans that it is highly  
likely that m ore than one m arine  
mammal w ill be incidentally taken by a  
randomly selected  vessel in  the fishery  
during a 20-d ay period.

(2) Category II. (i)(A) There is 
documented information indicating an 
“occasional” incidental taking of marine 
mammals in the fishery; or

(B) In the absence of inform ation  
indicating the frequency of incidental 
taking of m arine m am m als, oth er factors 
such as fishing techniques, gear used, 
methods used to  deter m arine m am m als, 
target species, seasons and areas fished, 
and species and distribution of m arine  
mammals in the area suggest th ere is a 
likelihood of at least an  “ occasio n al” 
incidental taking in the fishery.

(ii) “O ccasional” m eans that there is 
some likelihood that one m arine  
mammal w ill be incidentally taken by a 
randomly selected vessel in the fishery  
during a 20-d ay  period, but that there is 
little likelihood that m ore than  one  
marine m am m al w ill be incidentally  
taken.

(3) Category III. (i)(A) T here is  
information indicating no m ore than a 
“remote likelihood” of an incidental 
taking o f a m arine m am m al in  the  
fishery;

(B) In the absence of inform ation  
indicating the frequency of incidental 
taking of m arine m am m als, other factors  
such as fishing techniques, gear used, 
methods used to d eter m arine m am m als, 
target species, seasons and areas fished, 
and species and distribution o f m arine  
mammals in the area suggest th ere is no  
more than a rem ote likelihood of an  
incidental take in the fishery; or

(C) Congress intended that the fishery 
should be placed in Category III and  
there is not docum ented  inform ation  
indicating that it should be placed  in 
another Category.

(ii) “Rem ote likelihood” m eans that it 
is highly unlikely that any m arine  
mammal w ill be incidentally taken by a 
randomly selected  vessel in the fishery  
during a 20-day period.

§229.4 Prohibitions.
(a) Prohibited activities. (1) It is 

unlawful for a com m ercial fishing  
vessel, a vessel ow ner, or a  m aster or 
operator of a vessel to  engage in a  
Category I or II fishery u nless th e vessel 
owner or authorized representative has 
complied w ith the requirem ents  
pertaining to registration, Exem p tion  
Certificates, decals and reports as  
contained in this part 2 2 9 .

(2) It is unlaw ful to  assault, harm , 
oppose, im pede, intim idate, im p air or in

any w ay interfere w ith an observer or 
the observations being carried  out.

(b) P rohibited taking. (1) E x ce p t as  
otherw ise provided in part 17  o f this  
title, part 2 1 6  of th is chap ter or th is part 
2 2 9 , it is unlaw ful to take any m arine  
m am m al incidental to  com m ercial 
fishing operations.

(2) U nd er this part 2 2 9 , it is unlaw ful
to: -

(i) (A) Také any southern (California) 
sea otter; or

(B) Intentionally lethally take any  
Steller sea lion, any A laskan sea otter, 
any cetacean , any depleted species  
(including the Pribilof Island population  
of North P acific fur seal), o r any  
endangered or threatened m arine  
m am m al.

(ii) If th e use of firearm s or other 
m eans to deter m arine m am m als results  
in an injury or m ortality o f a m arine  
m am m al, the taking is presum ed to be 
an intentional lethal taking..

(3) E xem ptions under th is part 2 2 9  
apply only to prohibitions u nd er the  
M arine M am m al P rotection  A ct and  do 
not apply to  prohibitions u n d er the  
Endangered Species A ct o f 1 9 7 3 . T o  be 
exem pt from the taking prohibitions  
under the Endangered S pecies A ct, 
specific authority under that A ct is 
required.

fc) Other prohibitions. It is unlaw ful 
to violate any other p rovision  o f these  
regulations or the term s and con ditions  
of Exem ption Certificates.

§ 229.5 Registrations for Category I and ii 
fisheries.

(a) Begistrations. To engage law fully  
in a Category I or II fishery after July 2 1 , 
1 9 8 9 , the vessel ow ner or authorized  
representative of th e vessel ow n er m ust 
register for and receive an  E xem p tion  
Certificate or annual renew al. 
Registrations should be subm itted at 
least 3 0  days prior to  the vessel 
engaging in a Category I o r II fishery.
H ie  follow ing inform ation is required to  
register:

(1) N am e, address, and phone num ber 
of vessel ow ner;

(2) N am e and address o f operator, if  
different from ow ner;

(3) Vessel nam e, length and h om e  
port; state com m ercial vessel licen se  
num ber, Coast Guard docum entation  
num ber, state registration num ber, an d / 
or Tribal plaque num ber, w here  
appropriate;

(4) A  list of all Category I and  II 
fisheries that the vessel is exp ected  to  
participate in during the calen d ar year  
(or during 1 9 8 9  and 1 9 9 0 , if the  
registration is m ade during 1 9 8 9 ), and  
the estim ated num ber of trips from  port 
for each  fishery; and

(5) A  certification , signed and dated  
by the vessel ow ner or authorized

representative, as follows: “I hereby 
certify under penalty of perjury that I 
am the owner of the vessel or that I am 
authorized to register for this exemption 
on behalf of the owner, that I have 
reviewed all information contained on 
this document, and that it is true and 
complete to the best of my knowledge.”

(b) Fee. A check  or m oney order m ade  
payable to NOAA, N ational M arine  
Fish eries Service, in  the am ount of  
$ 3 0 .0 0  m ust accom p any each  
registration or renew al. F o r good cau se , 
the A ssistant A dm inistrator m ay w aive  
the fee requirem ent.

(c) Address. Registrations and 
requests for registration forms should be 
sent to the Director, Office of Protected 
Resources, National Marine Fisheries 
Service* National Oceanic and 
Atmospheric Administration, 1 3 3 5  East 
West Highway, Silver Spring, MD 
2 0 9 1 0 ; telephone: 3 0 1 -7 1 3 —2 3 1 9 ; or one 
of the following Regional Offices:

(1) D irector, Alaska Region, N ational 
M arine Fisheries Service, P .O . B o x  
2 1 6 6 8 , 7 0 9  W est 9th  Street, Juneau, AK 
9 9 8 0 2 ; telephone: 9 0 7 - 5 8 6 - 7 2 3 3 ;  '

(2) Director, Northwest Region, 
National Marine Fisheries Service, 7 6 0 0  
Sand Point Way NE., Seattle, WA 
9 8 1 1 5 -0 0 7 0 ; telephone: 2 0 6 - 5 2 6 - 6 1 1 0 ;

(3) Director, Southwest Region, 
National Marine Fisheries Service, 501  
West Ocean Blvd., Suite 4 2 0 0 , Long 
Beach, CA 9 0 8 0 2 —4 2 1 3 ; telephone: 3 1 0 -  
9 8 0 -4 0 0 1 ;

(4) Director, Northeast Region, 
National Marine Fisheries Service, 1 
Blackburn Drive, Gloucester, MA 0 1 9 3 0 ;  
telephone: 5 0 8 —2 8 1 —9 3 2 8 ; or

(5) Director, Southeast Region, 
National Marine Fisheries Service, 9721  
Executive Center Drive, St. Petersburg, 
FL  3 3 7 0 2 ; telephone: 8 1 3 -8 9 3 - 3 1 4 1 .

§ 229.6 Issuance of Exemption 
Certificates.

(a) Criteria. After receipt of a 
completed initial registration and 
required fee, an Exemption Certificate 
and decal will be issued to the vessel 
owner. If the Certificate and decal are 
issued in 1 9 8 9 , a 1 9 9 0  annual sticker for 
the decal will be automatically issued 
upon receipt of required report(s) for 
1 9 8 9 . The Exemption Certificaté will be 
renewed and an annual sticker issued 
after receipt of an updated registration, 
required fee and required report(s) 
covering all registered Category I and II 
fisheries. An interim report should be 
submitted with the renewal request if 
fishing under the current Exemption 
Certificate will not be completed by 
December 31 .

(b) Possession o f  C ertificates and  
decals. (1) The decal and, after 1 9 8 9 , a 
current annual sticker must he attached
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to the vessel port side on the cabin or, 
in the absence of a cabin, port side 
forward on the hull, and must be free of 
obstruction and in good condition. A 
decal is not required for non-vessel 
fisheries.

(2) The Exemption Certificate or valid 
copy must be on board the vessel while 
it is operating in a Category I or II 
fishery, or, in the case of non-vessel 
fisheries, the Certificate or valid copy 
must be in the possession of the person 
in charge of the fishing operation. The 
Certificate or valid copy must be made 
available upon request to any state or 
Federal enforcement agent authorized to 
enforce the Act or to any designated 
agent of the National Marine Fisheries 
Service.

(c) Terms and conditions. (1) 
Certificates will expire at the end of the 
calendar year, except that Certificates 
issued in 1989 will expire at the end of 
1990. After 1989, a current annual 
sticker is required for a decal to be 
valid.

(2) Reports, (i) All Exemption 
Certificate holders must ensure that a 
daily log of fishing effort and incidental 
takes of marine mammals is accurately 
maintained on board the fishing vessel 
in such form as prescribed by the 
Assistant Administrator for Fisheries. 
Fishermen must complete an entry on 
the report/log form each day they fish. 
Marine mammal report/log forms 
require information on: The fishery, 
fishing effort, gear type and fish species 
involved; the marine mammal species 
(or description of the animal(s), if 
species is not known), number, date, 
and location of marine mammal 
incidental takes; type of interaction and 
any injury to the marine mammal; a 
description of any intentional takes (i.e., 
efforts to deter animals to protect gear, 
catch, or human life by non-lethal or 
lethal means); and any loss of fish or 
gear caused by marine mammals. With 
prior approval by the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, alternate 
report/log forms, such as forms issued 
by individual states, Fishery 
Management Councils, or Indian 
Governments, which collect the same 
information required by the National 
Marine Fisheries Service, are 
acceptable.

(ii) A current report/log must be kept 
on board and must be made available for 
inspection upon request by any state or 
Federal enforcement agent authorized to 
enforce the Act or any designated agent 
of the National Marine Fisheries 
Service.

(iii) An annual report, consisting of a 
copy of the required log, must be 
submitted to the National Marine

Fisheries Service no later than 
December 31 of each year covering all 
Categories I and II fisheries for which 
the Exemption Certificate holder is 
registered. This log shall include 
information for all Categories I and II 
fisheries for which each Exemption 
Certificate holder is registered, whether 
or not any marine mammals were taken. 
If a fishing vessel was not used in a 
Category I or Category II fishery during 
an exemption period for which it was 
registered, a report to that effect must be 
submitted.

(3) Observer requirem ents, (i) If 
requested by the National Marine 
Fisheries Service, a Certificate holder 
engaged in a Category I fishery must 
take on board an observer to accompany 
the vessel on any or all fishing trips in 
a fishing season.

(ii) After being notified by the 
National Marine Fisheries Service that 
the vessel is required to carry an 
observer, the Certificate holder must 
comply with the notification by 
providing the specified information 
within the specified time on scheduled 
or anticipated fishing trips to facilitate 
observer placement.

(iii) The National Marine Fisheries 
Service may waive the observer 
requirement based on a finding that the 
facilities for housing the observer or for 
carrying out observer functions are so 
inadequate or unsafe that the health or 
safety of the observer or the safe 
operation of the vessel would be 
jeopardized.

(iv) The Certificate holder, master and 
crew must cooperate with the observer 
in the performance of the observer’s 
duties including:

(A) Providing adequate 
accommodations;

(B) Allowing for the embarking and 
debarking of the observer as specified by 
the National Marine Fisheries Service. 
The operator of a vessel must ensure 
that transfers of observers at sea are 
accomplished in a safe manner, via 
small boat or raft, during daylight hours 
as weather and sea conditions allow, 
and with the agreement of the observer 
involved;

(C) Allowing the observer access to all 
areas of the vessel necessary to conduct 
observer duties;

(D) Allowing the observer access to 
communications equipment and 
navigation equipment as necessary to 
perform observer duties;

(E) Providing true vessel locations by 
latitude and longitude or loran 
coordinates, upon request by the 
observer;

(F) Providing marine mammal 
specimens, as requested;

(G) Notifying the observer in a timely 
fashion of when commercial fishing 
operations are to begin and end; and

(H) Complying with other guidelines, 
regulations or conditions in Certificates 
that the National Marine Fisheries 
Service may develop to ensure the 
effective deployment and use of 
observers.

(v) Marine mammals killed during 
fishing operations which are readily 
accessible to crew members must be 
brought aboard the vessel for biological 
processing, if feasible and if requested 
by the observer. Marine mammals 
designated as biological specimens by 
the observer must be retained in cold 
storage aboard the vessel, if feasible, 
until retrieved by authorized personnel 
of the National Marine Fisheries 
Service.

(vi) Observers may not bring a civil 
action against the vessel or vessel owner 
under any law of the United States for 
any illness, disability, injury or death 
from service as an observer, except in 
cases of the vessel owner’s willful 
misconduct or if the observer is engaged 
by the owner, master or individual in 
charge of a vessel to perform any duties 
in service to the vessel.

(vii) The National Marine Fisheries 
Service will provide for the payment of 
all reasonable costs directly related to 
housing and maintaining observers on 
board vessels and related to maintaining 
biological specimens as requested by the 
observer or required in Exemption 
Certificates,

(4) Any marine mammal incidentally 
taken must be immediately returned to 
the sea with a minimum of further 
injury and may be retained only if 
authorized by an observer, by a 
condition of the Exemption Certificate, 
or by a scientific research permit that is 
in the possession of the operator.

(5) A Certificate holder or a crew 
member may intentionally take marine 
mammals to protect catch, gear or 
person during the course of the 
commercial fishing operation by a 
means and in a manner not expected to 
cause death or injury to a marine 
mammal.

(6) If the infliction of the damage to 
catch, gear or person is substantial and 
immediate and only after all non- 
injurious means authorized by 
paragraph (c)(5) of this section have 
been taken, a Certificate holder or crew 
member may intentionally injure or kill 
a marine mammal to protect gear, catch 
or person; except that it is prohibited for 
a Certificate holder or crew member to 
intentionally lethally take any Steller 
sea lion, any Alaskan sea otter, any 
cetacean, any depleted species 
(including the Pribilof Island population
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of North P acific  fur seal), or any  
endangered or threatened m arine  
mam mal.

(7) No fishing gear, in  w hole or in 
part, m ay be w illfully d iscard ed . .

(8) A  C ertificate holder m ust notify  
the A ssistant A dm inistrator in  w riting:

(1) If the vessel w ill engage in any  
Category I or II fishery not listed on the  
registration at least 30  days prior to  
engaging in that fishery; and

(ii) O f any changes in mailing address  
or vessel ow nership  w ithin 3 0  days of 
such change.

(9) Certificates and decals are not 
transferable. In the event of the sale or 
change in ow nership  of the vessel, the  
Certificate is void  and the new  ow ner 
must register for an  Exem ption  
Certificate and decal.

(10) T he A ssistant A dm inistrator m ay  
establish other term s and conditions on  
Exem ption Certificates, including term s  
and conditions for specific fisheries 
necessary to  m inim ize adverse im pacts  
to a m arine m am m al population in  
accordance w ith  the procedures in
§ 229.8(b ) of th is chap ter or to com ply  
with the Endangered Species A ct of 
1973.

(d) Suspension , revocation or den ial 
o f  Certificates. (l ) ( i )  The A ssistant 
Adm inistrator m ay suspend or revoke 
an Exem ption Certificate or deny a 
Certificate renew al in accord an ce w ith  
the provisions in 15  CFR part 9 0 4  if the  
Certificate holder:

(A) Fails to  subm it reports as 
required;

(B) Fails to  take on board an observer
in a Category I fishery, if requested by 
the National M arine Fisheries Service; 
or , . ' V?

(C) Fails to  com p ly  w ith other term s  
and conditions, including special 
conditions, o f the Exem ption  Certificate  
or with these regulations.

(11) Except that the suspension, 
revocation or denial specified in 
paragraph (d)(l)(i) of this section may be 
without prior notice or opportunity for 
hearing..

(2) A suspended Certificate may be 
reinstated at any time at the discretion 
of the Assistant Administrator.

§ 229.7 Requirements for Category ill 
fisheries.

(a) Vessel owners engaged only in 
Category III fisheries are not required to 
register for or receive an Exemption 
Certificate. Vessel owners and crew 
members of such vessels may 
incidentally take marine mammals 
subject to these provisions.

(b) Vessel owners must report all 
lethal incidental takes of marine 
mammals by contacting the nearest 
National Marine Fisheries Service
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office, in person, by phone, or by letter, 
within 10 days of return from the , 
fishing trip during which the incidental 
take occurred. The report must include 
information on: The fishery, fishing 
effort, gear type and fish species 
involved; the marine mammal species 
(or description of the animal(s), if 
species is not known), number, date, 
and location of all lethal incidental 
takes of marine mammals; a description 
of any incidental lethal takes (i.e., 
efforts to deter animals to protect gear, 
catch, or human life); and any loss of 
fish or gear caused by marine mammals.

(c) Any marine mammal incidentally 
taken must be immediately returned to 
the sea with a minimum of further 
injury and may be retained only if 
authorized by an observer, by the 
Assistant Administrator, or by a 
scientific research permit that is in the 
possession of the operator,

(d) Vessel owners and crew members 
may intentionally take marine mammals 
to protect catch, gear or person during 
the course of commercial fishing 
operations, by a means and in a manner 
not expected to cause death or injury to 
a marine mammal.

(e) If the infliction of the damage to 
gear, catch or person is substantial and 
immediate and only after all non- 
injurious methods authorized by 
paragraph (d) of this section have been 
taken, a vessel owner or crew member 
may intentionally injure or kill a marine 
mammal to protect gear, catch or 
person; except that it is prohibited for
a vessel owner or crew member to 
intentionally lethally take any Steller 
sea lion, any Alaskan sea otter, any 
cetacean, any depleted species 
(including the Pribilof Island population 
of North Pacific fur seal), or any 
endangered or threatened marine 
mammal.

(f) The willful discard of any fishing 
gear, in whole or in part, is prohibited.

§ 229.8 Emergency and special 
regulations.

(a) Em ergency regulations. If the 
Assistant Administrator finds that the 
incidental taking of marine mammals in 
a fishery is having an immediate and 
significant adverse impact on a marine 
mammal population, or in the case of 
Steller sea lions and North Pacific fur 
seals, that more than 1,350 and 50, 
respectively, will be incidentally killed 
during a calendar year in all fisheries 
combined, the Assistant Administrator 
will issue emergency regulations to 
prevent, to the maximum extent 
practicable, any further taking. Any 
such regulations:

(1) Will be issued only after 
consultation with Regional Fishery
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Management Councils, state fishery 
agencies and treaty Indian tribal 
governments, where appropriate, and 
will, to the maximum extent practicable, 
avoid interfering with existing Regional, 
state or tribal fishery management plans;

(2) Will take into account the 
economics of the fishery and the 
availability of existing technology to 
minimize incidental taking to the extent 
that elimination of the adverse effects 
on the marine mammal population will 
allow;

(3) May take effect immediately upon 
publication in the Federal Register and 
will remain in effect for no more than 
180 days or until the end of the fishing 
season, whichever is earlier; and

(4) Will be terminated by notice in the 
Federal Register at an earlier date if the 
Assistant Administrator determines that 
the reasons for the emergency 
regulations no longer exist.

(b) S pecial regulations or conditions.
(1) If the Assistant Administrator finds 
that the incidental taking of marine 
mammals in a fishery is not having an 
immediate and significant adverse 
impact on a marine mammal 
population, but that it will likely have 
a significant adverse impact over a 
period of time longer than one year, the 
Assistant Administrator will request 
Regional Fishery Management Councils, 
state fisheries agencies or treaty Indian 
tribal governments, where appropriate, 
to initiate or take action to minimize 
such impact.

(2) If the Councils, states or tribes do 
not take appropriate action in a 
reasonable period of time, the Assistant 
Administrator will issue special 
regulations or impose special conditions 
on Exemption Certificates to mitigate 
the adverse impacts.

(3) Any such regulations or conditions 
will be issued only if, after notice and 
opportunity for public comment, the 
Assistant Administrator determines 
such action is necessary to further the 
purposes of section 114 of the MMPA.

§229.9 Penalties.
(a) Except as otherwise provided, all 

violations of these regulations are 
subject to NOAA’s civil procedures 
contained in 15 CFR part 904.

(b) Notwithstanding any other 
provision in these or other NOAA 
regulations, a person or vessel will not 
be subject to penalties for unknowing 
violations based on failure to register 
occurring before January 1,1990. An 
unknowing violation is one where the 
violator can establish that he or she has 
not received actual prior notice of the 
registration requirements and has not 
had the opportunity to receive actual 
notice. Actual notice is presumed where
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a person has received a MMPA 
Exemption Registration form or any 
other publication published by National 
Marine Fisheries Service for the purpose 
of informing the public of the 
registration requirements contained in 
these regulations.

§ 229.10 Confidential fisheries data.
(a) Proprietary or confidential 

information includes information, the 
unauthorized disclosure of which could 
be prejudicial or harmful, such as 
information or data that are identifiable 
with an individual fisherman. 
Proprietary or confidential information 
obtained under this part 229 must not 
be disclosed except:

(1) To Federal employees whose 
duties require access to such 
information;

(2) To state employees under an 
agreement with the Assistant 
Administrator that prevents public 
disclosure of the identity or business of 
any person;

(3) When required by court order; or
(4) In the case of scientific, 

information involving fisheries, to 
employees of Regional Fishery 
Management Councils who are 
responsible for fishery management 
plan development and monitoring.

(b) Information will be made public in 
aggregate, summary, or other such form 
that does not disclose the identity or 
business of any person in accordance 
with NOAA Directive 88-30. Aggregate 
or summary form means data or 
information submitted by three or more 
persons that have been summed or 
assembled in such a way that the 
summation or assembly does not reveal 
the identity or business of any person.

Subpart B— Emergency and Special 
Regulations [Reserved]

[FR Doc. 94-14248 Filed ¡6-16-94; 8:45 am] 
BILLING CODE 3510-22-P

50 CFR Part 661
[Docket No. 940422-4122; I.D. 060994F]

Ocean Salmon Fisheries Off the 
Coasts of Washington, Oregon, and 
California

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA), 
Commerce.
ACTION: Closure.

SUMMARY: NMFS announces that the 
recreational salmon fishery in the area 
from Humbug Mountain, OR, to Horse 
Mountain, CA, was closed at 12 
midnight, June 7,1994. The Director, 
Northwest Region, NMFS (Regional 
Director), has determined that the 
recreational quota of 10,300 chinook 
salmon for the area has been reached. 
This action is necessary to conform to • 
the preseason announcement of the 
1994 management measures and is 
intended to ensure conservation of 
chinook salmon.
DATES: Effective at 2400 hours local 
time, June 7,1994. Comments must be 
received by July 1,1994.
ADDRESSES: Comments may be mailed to
J. Gary Smith, Acting Director, 
Northwest Region, NMFS, 7600 Sand 
Point Way NE., BIN Cl5700-Bldg. 1, 
Seattle, WA 98115-0070; or Rodney R. 
Mclnnis, Acting Director, Southwest 
Region, NMNS, 501 W. Ocean 
Boulevard, Suite 4200, Long Beach, CA 
90802—4213. Information relevant to 
this document has been compiled in 
aggregate form and is available for 
public review during business hours at 
the Office of the NMFS Northwest 
Regional Director.
FOR FURTHER INFORMATION CONTACT: 
William L. Robinson at (206) 526-6140, 
or Rodney R. Mclnnis at (310) 980- 
4030.
SUPPLEMENTARY INFORMATION:
Regulations governing the ocean salmon 
fisheries at 50 CFR 661.21(a)(1) state 
that:

When a quota for the commercial or the 
recreational fishery, or both, for any salmon 
species in any portion of the fishery 
management area is projected by the Regional 
Director to be reached on or by a certain date, 
the Secretary will, by notice issued under 
§ 661-23, close the commercial or recreational 
fishery, or both, for all salmon species in the 
portion of the fishery management area to 
which the quota applies as of the date the 
quota is projected to be reached.

In the annual management measures 
for ocean salmon fisheries (59 FR 22999, 
May 4,1994), NMFS announced that the 
1994 recreational fishery in the area 
between Humbug Mountain, OR, and
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Horse Mountain, CA, would be open 
May 1 through June 30,1994, or 
attainment of the 10,300 chinook 
salmon quota, whichever occurs first.

The best available information on 
June 6,1994, indicated that recreational 
catches in the area totaled 10,570 
chinook salmon through June 5,1994. 
To provide public notice of at least 24 
hours, the determination was made to 
close the fishery at 12 midnight, June 7. 
1994.

The Regional Director consulted with 
representatives of the Pacific Fishery 
Management Council, the Oregon 
Department of Fish and Wildlife, and 
the California Department of Fish and 
Game regarding this closure. The States 
of Oregon and California will manage 
the recreational fishery in state waters 
adjacent to this area of the exclusive 
economic zone in accordance with this 
Federal action. In accordance with the 
inseason notice procedures of 50 CFR 
661.23, actual notice to fishermen of 
this action was given prior to 2400 
hours local time, June 7,1994, by 
telephone hotline number (206) 526- 
6667 or (800) 662-9825 and by U.S. 
Coast Guard Notice to Mariners 
broadcasts on channel 16 VHF-FM and 
2182 kHz. Because of the need for 
immediate action, the Secretary of 
Commerce has determined that good 
cause exists for this document to be 
issued without affording a prior 
opportunity for public comment.
Classification

This action is authorized by 50 CFR 
661,21 and 661.23 and has been 
determined to be exempt from OMB 
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 13,1994.

David S. Crestin,
Acting Director, O ffice o f  F isheries 
Conservation and M anagem ent, N ational 
M arine Fisheries Service.
[FR Doc. 94-14787 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 3510-22-F
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Parts 870,871,872,873,874, 
and 890
RIN 3206-A F94

Federal Employees’ Group Life 
Insurance and Federal Employees 
Health Benefits Programs; 
Reconsideration of Employing Office 
Enrollment Decisions

AGENCY: Office of Personnel 
Management.
ACTION: Proposed regulations with 
request for comments.

SUMMARY: In keeping with the 
Administration’s initiative to reinvent 
Government , the Office of Personnel 
Management (OPM) is issuing proposed 
regulations to improve the 
administrative process used by the 
Federal Employees’ Group Life 
Insurance (FEGLI) and Federal 
Employees Health Benefits (FEHB) 
programs in resolving disputes between 
Federal employees and agencies over 
coverage and enrollment issues. The 
purpose of the proposed regulations is 
to improve the performance of the 
Government by delegating to Federal 
agencies the authority to reconsider 
disputes over coverage and enrollment 
issues in these two programs and to 
make retroactive as well as prospective 
corrections of errors. The proposed 
regulations would result in more 
efficient Government operations and 
improved service to individuals seeking 
benefits under the programs.
DATES: Comments must be received on 
or before August 16,1994.
ADDRESSES: Written comments maybe 
sent to Lucretia F. Myers, Assistant 
Director for Insurance Programs, 
Retirement and Insurance Group, Office 
of Personnel Management, P.O. Box 57, 
Washington, DC 20044, or delivered to 
0PM, Room 3415,1900 E Street, NW., 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Margaret Sears, (202) 606-0191.

SUPPLEMENTARY INFORMATION: Under the 
FEGLI law, eligible employees are 
automatically insured under Basic Life 
insurance (generally equal to their 
annual pay, rounded to the next 
thousand, plus $2,000), unless they 
waive coverage. In addition, employees 
with Basic Life coverage may elect 
coverage under one or more of the 3 
types of optional insurance available. 
(Standard Optional offers an additional 
$10,000 of insurance. Additional 
Optional offers insurance in an amount 
of one, two, three, four, or five times 
annual pay rounded to the next 
thousand; Family Optional offers $5,000 
insurance for the spouse and $2,500 for 
each child.) OPM’s regulations prescribe 
the circumstances under which 
employees cancel waivers of Basic Life, 
elect optional coverage, increase 
optional coverage, or drop coverage.

Under the FEHB Program, eligible 
employees may enroll in FEHB when 
they are first hired. They may enroll or 
change enrollment during open season, 
when their family status changes, or at 
other times prescribed by OPM’s 
regulations. The FEHB law also 
provides for enrollment by certain 
former employees, former spouses, and 
children when they lose regular FEHB 
coverage because of separation from 
service or loss of family member status. 
The specific conditions of their 
enrollment and opportunities to change 
enrollment are controlled by OPM’s 
regulations.

Employees (and family members who 
are eligible to enroll in FEHB) make 
changes in their life insurance coverage 
and health benefits enrollment through 
the employee’s personnel office. These 
administrative actions are normally 
conducted entirely between the agency 
and the individual, based on FEGLI and 
FEHB law and regulations. However, 
occasions arise when individuals 
challenge the agency’s denial of their 
request for coverage, to change their 
FEHB enrollment or FEGLI coverage, or 
to change their FEGB enrollment or 
FEGLI optional coverage retroactively. 
(Because Basic Life insurance coverage 
is mandatory under FEGLI law unless 
the employee waives it, an agency that 
erroneously denies Basic Life to an 
employee must restore it retroactively 
when the error is discovered.) Under 
OPM’s regulations, elections of optional 
life insurance coverage and FEHB 
enrollment or enrollment changes are

generally effective prospectively unless 
a specific statutory or regulatory 
provision requires or allows the agency 
to make § retroactive change. Errors that 
consist of allowing an employee to elect 
life insurance coverage under 
circumstances not prescribed by law or 
regulation are corrected retroactively, 
including errors that sure not discovered 
until after the death of an insured 
employee.) The current process used to 
resolve disputes between individuals 
and agencies over coverage or 
enrollment determinations is described 
in 5 CFR §§870.205, 871.206, 872.206, 
873.206, 874.305, and 890.104.

Under these current procedures, 
employees, children, or former spouses 
who are denied coverage or enrollment, 
the opportunity to change coverage or 
enrollment, or, in most cases, to have a 
change made retroactively by a Federal 
agency must write to the Office of 
Personnel Management within 30 days 
after the agency ’s written denial if they 
believe the agency’s decision was 
incorrect and want to have it reviewed. 
OPM reviews the agency’s denial to 
determine if  it complies with the 
applicable law and regulations. Since 
agencies currently do not have the 
regulatory authority to make retroactive 
changes in most cases, they must deny 
most such requests. Therefore, most 
requests for a retroactive change must 
come to OPM for review before the 
retroactive change can be made. (Basic 
life insurance is an exception. Under the 
FEGLI law, employees are automatically 
covered for Basic Life insurance; 
therefore, agencies must correct failures 
to withhold retroactively.) In addition, 
OPM has the authority, by regulation, to 
order corrections of errors, mistakes, or 
omissions based on its determination 
that it would be against equity and good 
conscience not to do so.

In 1992, OPM received 283 requests 
for reconsideration and upheld the 
agency’s decision in 39 percent of the 
cases. OPM overturned 38 percent of 
agency decisions and returned 23 
percent to the agency because the 
individual failed to follow proper 
administrative procedures. As of August
30,1993, there has been a 50 percent 
increase in requests for reconsideration 
over the 1992 figures.

In many of these cases, the issue was 
(or included) a request that the coverage 
or change in coverage be made 
retroactive to some earlier date. Out of
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94 requests from employees involving 
retroactive coverage, we allowed 70 and 
denied 24, Although an agency has all 
the necessary information at its disposal 
and knows whether a retroactive 
correction is appropriate, it lacks the 
authority under current regulations to 
make corrections retroactively. It can 
accept the employee’s request to enroll 
or change enrollment, but only on a 
prospective basis: The agency must 
deny the employee’s request for a 
retroactive change. Therefore, the 
employees write to OPM to have the 
decision reviewed. If appropriate, OPM 
can then order the agency to make the 
retroactive correction.

As part of OPM’s ongoing efforts to 
improve efficiency, and in keeping with 
the Administration’s initiative to 
streamline Government operations,
OPM is issuing proposed regulations 
that would delegate |o Federal agencies 
the authority to correct coverage and 
enrollment errors retroactively. In 
addition, the proposed regulations 
would transfer the reconsideration 
(review) process for the FEGLI and 
FEHB programs from OPM to the 
agencies. Under the proposed 
regulations, Federal agencies (or 
retirement systems, if applicable) would 
make the initial decisions at the 
employing office level and would 
provide for reconsideration at a higher, 
or otherwise independent, level of 
review. The reconsideration could, at 
each agency’s discretion, be made at a 
higher level within the employing office 
or at the same level elsewhere in the 
agency. The proposed regulations set 
forth only the most basic elements 
necessary to meet due process 
requirements. For the most part, 
agencies would be free to use existing 
administrative review procedures that 
include these basic elements or to create 
administrative procedures specific to 
this purpose. The agency’s decision 
based on its reconsideration of the 
initial decision would be final. (FEGLI 
and FEHB decisions are not appealable 
to the Merit Systems Protection iBoard.)

Current regulations regarding 
employee withholdings and 
Government contributions would 
continue to apply. That is, when 
agencies make retroactive changes, the 
agency must pay into the respective 
trust fund an amount equal to any 
withholdings and contributions due 
from the effective date of the change.
The agency may collect the amount of 
the withholdings due from the 
employee or may waive collection 
under existing law and regulations.

With the authority to make retroactive 
changes conferred by the proposed 
regulations, the agencies could correct

errors promptly, review initial decisions 
on request, and give the individual a 
thorough, written explanation of the 
final decision. Thus, we believe that the 
Government would operate more 
efficiently and employees, their 
children, and their former spouses 
would be better served under these 
regulations.
Regulatory Flexibility Act

I certify that this regulation will not 
have a significant economic impact on 
a substantial number of small entities 
because it merely amends 
administrative procedures currently 
performed by OPM and Federal 
agencies.
List of Subjects
5 CFR Part 870

Administrative practice and 
procedure, Government employees, 
Hostages, Iraq, Kuwait, Lebanon, Life 
insurance, Retirement.
5 CFR Parts 871, 872, and 873

Administrative practice and 
procedure, Government employees, Life 
insurance, Retirement.
5 CFR Part 874

Government employees, Life 
insurance, Retirement.
5 CFR Part 890
. Administrative practice and 
procedure, Government employees. 
Health facilities, Health insurance. 
Health professions, Hostages, Iraq, 
Kuwait, Lebanon, Reports and 
recordkeeping requirements,
Retirement.
U.S. Office of Personnel Management.
Janies B. King,
Director.

Accordingly, OPM proposes to amend 
5 CFR parts 870, 871, 872, 873, 874, and 
890 as follows:

PART 870— FEDERAL EMPLOYEES’ 
GROUP LIFE INSURANCE PROGRAM

1. The authority citation for part 870 
continues to read as follows:

Authority: 5 U.S.C. 8716; § 870.202(c) also 
issued under 5 U.S.C. 7701(b)(2); subpart J is 
also issued under section 599C of Pub. L. 
101—513,104  Stat. 2064, as amended.

2. In subpart A, § 870.102 is revised,
§ 870.103 is redesignated as § 870.104, a 
new § 870.103 is added, and newly 
redesignated § 870.104 is amended by 
revising the introductory test of the 
definition of Em ploying O ffice and by 
adding paragraph (d) to the definition of 
Em ployee O ffice to read as follows:

§ 870,102 Correction of errors.
(a) The employing office may make 

corrections of administrative errors as to 
coverage or changes in coverage any 
time. Retroactive corrections of coverage 
are subject to the provisions of
§ 870.401(h).

(b) OPM may order correction of an 
error upon a showing satisfactory to 
OPM that it would be against equity and 
good conscience not to do so.

§ 870.103 Initial decision and 
reconsideration.

(a) Who m ay file . (1) An employee 
may request his or her agency to 
reconsider an employing office’s initial 
decision denying insurance coverage or 
the opportunity to change coverage.

(2) An annuitant may request his or 
her retirement system to reconsider its 
initial decision affecting insurance 
coverage.

(3) A judge may request his or her 
agency, or retirement system if 
applicable, to reconsider an employing 
office’s initial decision that denies an 
entitlement related to assignments 
under 5 U.S.C. 8706(e) of this chapter.

(b) Initial em ploying o ffice decision. 
An employing office’s decision is 
considered an initial decision as used in 
paragraph (a) of this section when 
rendered by the employing office in 
writing and stating the right to an 
independent level of review 
(reconsideration) by the appropriate 
agency or retirement system. However, 
an initial decision rendered at the 
highest level of review available within 
OPM is not subject to reconsideration.

(c) R econsideration. (1) A request for 
reconsideration must be made in 
writing, must include the claimant’s 
name, address, date of birth, Social 
Security number, reasons for the 
request, and, if applicable, retirement 
claim number.

(2) The reconsideration review must 
be made at or above the level at which 
the initial decision was rendered.

(d) Tim e lim it. A request for 
reconsideration of an initial decision 
must be filed within 30 calendar days 
from the date of the written decision 
stating the right to a reconsideration.
The time limit on filing may be 
extended when the individual shows 
that he or she was not notified of the 
time limit and was not otherwise aware 
of it, or that he or she was prevented by 
circumstances beyond his or her control 
from making the request within the time 
limit. An agency or retirement system 
decision in response to a request for 
reconsideration of an employing office’s 
decision is a final decision as described 
in paragraph (e) of this section.
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(e) Final decision . After 
reconsideration, the agency or 
retirement system must issue a final 
decision, which must be in writing and 
must fully set forth the findings and 
conclusions.

§870.104 Definitions.
* * * . t

Employing o ffice  means the office of 
the agency or retirement system to 
which jurisdiction and responsibility for 
life insurance actions have been 
delegated.
*  *  *  i t  i t

(d) For judges of the United States 
Court of Veterans Appeals, the 
employing office is the United States 
Court of Veterans Appeals.
i t  i t  i t  i t  i t

8. In supart B, § 870.205 is moved.

PART 871— STANDARD OPTIONAL 
LIFE INSURANCE

1. The authority citation for part 871 
continues to read as follows:

Authority: 5 U.S.C. 8716.
2. In subpart A, § 871.103 is revised 

to reads as follows:

§871.103 Correction of errors; initial 
decision and reconsideration.

The rules and procedures under 
§§870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 870.401(hJ of this part.

871.104 [Amended]
3. In § 871.104 the reference to 

“§870.103” is removed and “§870.104” 
is added in its place.

§ 871.206 [Removed]
4. In subpart B, § 871.206 is removed.

PART 872— ADDITIONAL OPTIONAL 
LIFE INSURANCE

1. The authority citation for part 872 
continues to read as follows:

Authority: 5  U .S.C . 8716 .

2. In subpart A, §872.103 is revised 
to read as follows:

§ 872.103 Correction of errors; initial 
decision and reconsideration.

The rules and procedures under 
§§ 870.102 and 870.103 are applicable ? 
in this part, subject to the provisions of 
§ 870.401(h) of this part.

§ 872.104 [Amended]
' 3. In § 872.104 the reference to 
“§ 870.103” is removed and “§ 870.104” 
is added in its place.

§872.206 [Removed]
4. In subpart B, § 872.206 is removed.

PART 873— FAMILY OPTIONAL LIFE 
INSURANCE

1. The authority citation for part 873 
continues to read as follows:

Authority: 5 U.S.G 8716.

2. In subpart A, § 871.103 is revised 
to reads as follows:

§ 873.103 Corrections of errors; initial 
decision and reconsideration.

The rules and procedures under 
§§ 870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 870.401(e) of this part.

§873.104 [Amended]
3. In §873.104 the reference to

“§ 870.103” is removed and “§ 870.104” 
is added in its place.

§873.206 [Removed]
4. In subpart B, §873.206 is removed.

PART 874— ASSIGNMENT OF LIFE 
INSURANCE

1. The authority citation for part 874 
continues to read as follows:

Authority: 5 U.S.C. 8716.

§874.101 [Amended]
2. In subpart A, § 874.101, the 

reference to “§ 870.103” is removed and 
“§ 870.104” is added in its place.

3. In subpart C, §874.305 is revised to 
read as follows^

§874.305 Correction of errors, Initial 
decision and reconsideration.

The rules and procedures under 
§§ 870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 874.502 of this part.

PART 890— FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM

1. The authority citation for part 890 
continues to read as follows:

Authority: 5 U.S.C 8913: §890.803 also 
issued under 50 U .S.C 403p, 2 2  U.S.C 4069c  
and 4 0 6 9 c -l : subpart L  also issued under 
sec. 599C of Pub. L. 1 0 1 -5 1 3 ,1 0 4  Slat. 2064, 
as amended.

2. In § 890.103, paragraphs (a) and (b) 
are revised to read as follows:

§890.103 Correction of errors.
(a) The employing office may make 

prospective and retroactive correction of 
administrative errors as to enrollment at 
any time. Retroactive corrections are 
subject to withholdings and 
contributions under the provisions of
§ 890.502 of this part

(b) OPM may order correction of an 
error upon a showing satisfactory to 
OPM that it would be against equity and 
good conscience not to do so.
i t  i t  ★  *  #  .j .

3. Section 890.104 is revised to read 
as follows:

§ 890.104 Initial decision and 
reconsideration on enrollment

(a) Who m ay file . Except as provided 
under §890.1112, an individual may 
request an agency or retirement system 
to reconsider an initial decision of its 
employing office denying coverage or 
change of enrollment.

(b) Initial em ploying o ffice  decision. 
An employing office’s decision for an 
individual is considered an initial 
decision as used in paragraph (a) of this 
section when rendered by the 
employing office in writing and stating 
the right to an independent level of 
review (reconsideration) by the agency 
or retirement system. However, an 
initial decision rendered at the highest 
level of review available within OPM is 
not subject to reconsideration.

(c) R econsideration. (1) A request for 
reconsideration must be made in 
writing, must include the claimant’s 
name, address, date of birth, Social 
Security number, name of carrier, 
reasons for the request, and, if 
applicable, retirement claim number.

(2) The reconsideration review must 
be designated at or above the level at 
which the initial decision was rendered.

(d) Tim e lim it. A request for 
reconsideration of an initial decision 
must be filed within 30 calendar days 
from the date of the written decision 
stating the right to a reconsideration. 
The time limit on filing may be 
extended when the individual shows 
that he or she was not notified of the 
time limit and was not otherwise aware 
of it, or that he or she was prevented by 
circumstances beyond his or her control 
from making the request within the time 
limit. An agency or retirement system 
decision in response to a request for 
reconsideration erf an employing office’s 
decision is a final decision as described 
in paragraph (e) of this section.

(e) Final decision . After 
reconsideration, the agency or 
retirement system must issue a final 
decision, which must be in writing and 
must fully set forth the findings and 
conclusions.
(FR Doe. 94-14820 F iled  6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 632S-4T-M
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1250

RIN G581-AB32
(Docket No. PY-94-002]

Amendment to Egg Research and 
Promotion Order To Increase the Rate 
of Assessment

AGENCY: Agricultural Marketing Seryice. 
ACTION: Proposed Rule.

SUMMARY: This proposed rule would 
amend the Egg Research and Promotion 
Order to increase the assessment rate 
from 5 cents to 10 cents per 30-dozen 
case of commercial eggs. The increase is 
authorized by amendments to the Egg 
Research and Consumer Information Act 
must be approved by egg producers 
voting in a referendum. This proposal 
would also make a conforming 
amendment to regulations.
DATES: Comments must be received on 
or before August 16,1994.
ADDRESSES: Written comments are to be 
mailed to Janice L. Lockard, Chief, 
Standardization Branch, Poultry 
Division, AMS, USDA, Room 3944- 
South, P.O. Box 96456, Washington, DC. 
20090-6456. Comments received may 
be inspected at this location between 8
a.m. and 4:30 p.m., Monday through 
Friday, except holidays. State that your 
comments refer to Docket No. PY -94-
002.
FOR FURTHER INFORMATION CONTACT: 
Janice L. Lockard, 202-720-3506.
SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 12778
This rule has been determined not- 

significant for purposes of Executive 
Order 12866, and has been reviewed by 
the Office of Management and Budget.

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. It is not intended to 
have retroactive effect. This rule would 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 14 of the Act, a person subject 
to an order may file a petition with the 
Secretary stating that such order, any 
provisions of such order or any *• 
obligations imposed in connection with 
such order are not in accordance with 
law; and requesting a modification of 
the order or an exemption therefrom.

Such person is afforded the opportunity 
for a hearing on the petition. After a 
hearing, the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any, 
district in which such person is an 
inhabitant, or has his principal place of 
business, has jurisdiction to review the 
Secretary’s ruling on the petition, if a 
complaint is filed within 20 days after 
date of the entry of the ruling.

Effect on Small Entities

The Administrator of the Agricultural 
Marketing Service has determined that 
this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities, as 
defined by the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.).

Currently, 618 egg producers pay 
assessments to the American Egg Board 
(AEB), A proposed rule to increase the 
exemption level from 30,000 to 75,000 
laying hens was published in the 
Federal Register on March 22,1994 (59 
FR 13460). The increased exemption 
level would exempt 253 small egg 
producers who represent 41 percent of 
the egg producers currently paying 
assessments, but only 4 percent of 
AEB’s total assessment income. It is 
anticipated that the 75,000-hen 
exemption level would be in place 
before the referendum on the 
assessment rate increase. Therefore, a 
change in the assessment rate would 
affect only egg producers owning more 
than 75,000 laying hens.

There are an estimated 365 producers 
who own more than 75,000 hens. 
Currently, egg producers must pay a 
mandatory assessment of 5 cents per 30- 
dozen case of eggs marketed to fund the 
research and promotion activities 
authorized by the Act. The present 5- 
cent assessment is equivalent to 
approximately 0.231 percent of the 
wholesale price of a 1-dozen carton of 
Large eggs. An assessment rate of 10 
cents per 30-dozen case would be 
equivalent to approximately 0.463 
percent of the wholesale price of al- 
dozen carton of Large eggs. This is based 
on the Economic Research Service’s 3- 
year average wholesale price for New 
York City Grade A Large cartoned eggs 
(1991-93) of 72 cents per dozen. AEB 
collects approximately $7.5 million 
annually from the 5-cent assessment, 
and it is estimated that it would collect 
$14 million for a 10-cent assessment. It 
is estimated that any additional costs 
would be offset by the benefits to be 
derived from strengthened research and 
promotion programs.

Paperwork Reduction
Information collection requirements 

and recordkeeping provisions contained 
in 7 CFR Part 1250 have been previously 
approved by the Office of Management 
and Budget and assigned OMB Control 
No. 0581—0093 under the Paperwork 
Reduction Act of 1980.

No additional recordkeeping 
requirements would be imposed aŝ a 
result of this proposed rule.
Background and Proposed .Changes

On December 14,1993, the Egg 
Research and Consumer Information Act 
(7 U.S.C. 2711) was amended (Pub. L. 
103—188) to increase the maximum rate 
of assessment, raise the exemption level, 
and provide for research project 
funding.

Under the amended section 8 of the 
Act, the maximum rate of assessment 
was raised from 10 cents to 20 cents per 
case of commercial eggs. The actual 
assessment rate is prescribed by the Egg 
Research and Promotion Order and is 
currently 5 cents per case. Producers 
owning 30,000 or fewer laying hens are 
exempt from paying assessments and 
other provisions of the Act. Section 12 
of the Act Was amended to increase the 
exemption level to 75,000 or fewer hens. 
A proposed rule to raise the exemption 
level in the Order was published in the 
Federal Register on March 22,1994.
The new exemption level will become 
effective after publication of the final 
rule.

The Act amendments provide that 
AEB may recommend an increase in the 
assessment rate to the Secretary. The 
recommendation must be based on a 
scientific study, marketing analysis, or 
other evidence demonstrating a need for 
the increase. Consequently, AEB 
conducted a marketing analysis and 
evaluated the advertising and nutrition 
research programs.
Advertising

AEB began its first advertising 
campaign in 1977. For the next 3 years, 
media expenditures averaged $3.5 
million annually. In 1980, the American 
Association of Advertising Agencies 
noted that, during that 3-year period, 
per capita consumption of eggs had 
increased and consumer attitudes 
toward eggs had improved.

Considering inflation, an estimated $9 
million would be required for AEB to 
conduct a media program in 1994 
comparable to that in 1977. Further, 
because consumers have grown more 
concerned with a variety of issues 
affecting egg consumption, an even 
greater level of funding would be 
needed to achieve the same results 
today.
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AEB’s analysis establishes that egg 
consumption has been steadily 
declining over many years. In fact,
USDA statistics show that per capita 
consumption dropped from 402 in 1945 
to 234 in 1993. In general, the decline 
is attributed to fewer egg-consuming 
households and less frequent egg 
consumption.

Eggs face certain barriers in the 
marketplace which have contributed to 
the declining consumption. Considered 
by consumers to be primarily a breakfast 
food, eggs must compete with a variety 
of breakfast alternatives: cold cereal; 
pancakes and waffles; rolls, muffins, 
and toast; and hot cereal. The total 
measured media spending for the 
breakfast food category was $937 
million in 1993. Egg industry 
advertising-including that funded by 
AEB, State and regional associations, 
and companies promoting name brands- 
represents only 0.7 percent of that 
amount.

In addition, consumer concerns with 
fat and cholesterol have significantly 
affected consumer eating habits. The 
judgment that eggs are high in 
cholesterol has further contributed to 
consumers using fewer eggs.
Overcoming negative consumer 
attitudes is even more difficult when . 
other breakfast foods are more heavily 
promoted.

AEB’s current advertising strategy is 
three-fold: (1) Educate consumers about 
eggs and cholesterol by providing facts 
on egg cholesterol in a healthy diet; (2) 
remind consumers how much they love 
the great taste of eggs; and (3) connect 
eggs with the rich, pleasurable 
associations people have with eggs and 
egg-eating occasions.

The current “I Love Eggs” advertising 
campaign based on this strategy proved 
effective in consumer testing. Prior to 
being exposed to the advertising, 43 
percent of consumers tested had 
extremely positive or very positive 
attitudes about eggs. This number 
increased by 13 percent after consumers 
were exposed to the advertising.
Further, almost half of the consumers 
tested reported an increased likelihood 
of eating and serving eggs more often.

With current funding, AEB has 
earmarked about $2.8 million for this 
campaign in 1995. This budget supports 
15-second television commercials and 
30-second radio spots. A 5-cent increase 
in the assessment rate would allow for 
an advertising budget of $7.5 million. 
This budget would enable the use of 
more effective 30-second television 
spots; allow advertising to be aired 
almost every other week, as opposed to 
the 10 weeks per year now; and provide 
for over 1,000 additional commercial

announcements. Most significantly, an 
additional one million target 
households would be reached by AEB 
advertising each week.
Nutrition Research

The nutrition portion of AEB’s budget 
encompasses two programs of 
importance both for the egg industry 
and the consuming public-nutrition 
research and nutrition education.

In recent years, an increased amount 
of the AEB budget has been used for 
research to evaluate the effects of 
dietary cholesterol on plasma lipids. 
Since 1991, $1.3 million has funded 
research projects at various universities, 
all of which have focused on this issue. 
For example, a recently completed 
study was published in the April issue 
of the American Heart Association’s 
"Arteriosclerosis and Thrombosis” 
journal. The results of this study found 
that blood cholesterol levels in young 
healthy men did not significantly 
increase when they were fed 1 or 2 eggs 
per day. Additional funding would 
allow the egg industry to study the same 
effects across other population groups.

Increased funding also would allow 
AEB to expand its contacts with 
scientists, health professionals, and the 
media in developing nutrition materials, 
sponsoring scientific symposiums and 
related forums, and compiling research 
data.
AEB Recommendation

At the March 17,1994, Board meeting 
in Chicago, Illinois, AEB members voted 
unanimously to recommend that the 
assessment rate be increased from 5 
cents to 10 cents per 30-dozen case of 
commercial eggs. Their decision was 
based on the marketing analysis as well 
as an overall sense from producers 
nationwide that more funds are 
necessary to help improve the position 
of the industry’s products in the 
marketplace through strengthened 
advertising and research programs. AEB 
further requested that a referendum on 
this increase be held as soon as possible.
Referendum

After an opportunity for public 
comment, a referendum will be held 
among egg producers not exempt from 
the Act. Producers engaged in the 
production of commercial eggs during a 
representative period determined by the 
Secretary will be eligible to vote on the 
assessment rate change proposed by 
AEB.

All known eligible egg producers will 
receive information in the mail 
regarding the referendum. It is 
anticipated that the 75,000-hen

exemption level will be in place before 
the referendum.

The increase in the assessment rate 
shall become effective if the change is 
approved or favored by not less than 
two-thirds of the producers voting in the 
referendum, or a majority of such 
producers if they represent not less than 
two-thirds of the commercial eggs 
pr oduced by those voting.
List of Subjects in 7 CFR Part 1250

Administrative practice and 
procedure, Advertising, Agricultural 
research, Eggs and egg products, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble 7 CFR Part 1250 is proposed 
to be amended as follows;

PART 1250— EGG RESEARCH AND 
PROMOTION

1. The authority citation of Part 1250 
is revised to read as follows;

Authority: 7 U.S.C. 2701-2718.

2. Section 1250.347 is revised to read 
as follows:

§ 1250.347 Assessments.
Each handler designated in § 1250.349 

and pursuant to regulations issued by 
the Board shall collect from each 
producer, except for those producers 
specifically exempted in § 1250.348, 
and shall pay to the Board at such times 
and in such manner as prescribed by 
regulations issued by the Board an 
assessment at a rate of not to exceed 10 
cents per 30-dozen case of eggs, or the 
equivalent thereof, for such expenses 
and expenditures, including provisions 
for a reasonable reserve and those 
administrative costs incurred by the 
Department of Agriculture after this 
subpart is effective, as the Secretary 
finds are reasonable and likely to be 
incurred by the Board and the Secretary 
under this subpart, except that no more 
than one such assessment shall be made 
on any case of eggs.

3. In section 1250.514, the first 
sentence is revised to read as follows:

§ 1250.514 Levy of assessments.
An assessment rate of 10 cents per 

case of commercial eggs is levied on 
each case of commercial eggs handled 
for the account of each producer. * * *

Dated: June 9 ,1994 .
L. P. Massaro,
A cting Adm inistrator, Agricultural M arketing 
Service.
[FR Doc. 94-14741 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 3410-02-P
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FEDERAL TRADE COMMISSION

16 CFR Part 600

Statement of General Policy or 
Interpretation; Commentary on the Fair 
Credit Reporting Act

AGENCY: Federal Trade Commission. 
ACTION: Proposed amendment to 
commentary.

SUMMARY: The Commission is seeking 
public comment on a proposed 
amendment to its Commentary on the . 
Fair Credit Reporting Act (“FCRA”), 16 
CFR Part 600. The proposed amendment 
clarifies the Commission’s 
interpretation that the FCRA requires 
the disclosure of “risk scores” to 
consumers by consumer reporting 
agencies. This action responds to 
widespread interest in this issue, and 
various inquiries the Commission and 
its staff have received about it.
DATES: Comments must be received on 
or before August 16,1994. This 
comment period will not be extended 
absent compelling circumstances. 
ADDRESSES: Comments should be 
addressed to: Clarke Brinckerhoff, 
Attorney, Division of Credit Practices, 
Federal Trade Commission,
Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT: 
Clarke Brinckerhoff, Attorney, Division 
of Credit Practices, Federal Trade 
Commission, Washington, DC 20580, 
202-326-3208.

SUPPLEMENTARY INFORMATION: 
Background

During the late 1980s, the credit 
reporting industry developed a product, 
jcalled the “risk score,” to evaluate a 
consumer’s credit history for its clients. 
A risk score assesses the likelihood of a 
particular adverse event, such as default 
or bankruptcy, based on various factors 
in a consumer report. The result of this 
evaluation is communicated by means 
of a numerical score.

Section 609 of the FCRA requires a 
consumer reporting agency, upon 
receiving a request and proper 
identification from a consumer, to 
“clearly and accurately disclose to the 
consunier. . .  [t]he nature and 
substance of all information (except 
medical information) in its files on the 
consumer at the time of the request.” A 
consumer reporting agency also must 
disclose, in most instances, the sources 
of the information in the consumer’s 
file, as well as the recipients of any 
consumer report on the consumer which 
the reporting agency has furnished six 
months preceding the consumer’s

request (or two years, if the report is for 
employment purposes).

On February 11,1992, the 
Commission amended its FCRA 
Commentary to state that, pursuant to 
section 609 of the FCRA, “a risk score 
(or other numerical evaluation, however 
named) that is reported by a consumer 
reporting agency to a client to assist in 
evaluating a consumer’s eligibility for 
credit (or other permissible purposes) 
must be disclosed (along with an 
explanation of the risk score)” to a 
consumer requesting disclosure of his or 
her credit file from die consumer 
reporting agency. 57 FR 4935-36 (Feb. 
11,1992). It noted that Congresswoman 
Leonor Sullivan, when introducing the 
conference report on the bill that 
ultimately enacted the FCRA, had 
stated:

(The House conferees) stressed that the 
consumer should have access to all 
information in any form  w hich w ould b e  
relayed to a prospective em ployer, insurer or 
creditor in m aking a  judgm ent as to the 
w orthiness o f the individual’s application  fo r  
such benefits. * * * It is not in tended that the 
credit reporting firm  shou ld have a fr ee  han d  
in excluding from  the consum er’s access  
inform ation other than m edical inform ation  
it just d oes not want to  give him , but w ill give 
to a client-user.

116 Cong Rec. 36572 (October 12,1970) 
(emphasis added)

After the Commission amended the 
FCRA Commentary, several industry 
representatives requested clarification of 
the revision. As part of this process, 
some of these parties (as well as 
consumer representatives and other 
interested parties) submitted informal 
statements of their positions that appear 
on the Commission’s public record. 
Commissioners and Bureau of 
Consumer Protection staff have 
discussed these issues with industry, 
consumer and state representatives. 
During these discussions, the following 
three principal issues arose concerning 
the applicability of the FCRA to risk 
scores: (1) When a consumer reporting 
agency must disclose a risk score; (2) 
what score(s) must be disclosed; and (3) 
what type of explanation of the score, if 
any, must be provided as part of the 
disclosure.

In response to these inquiries, the 
Commission proposes to expand the 
discussion of risk semes in the FCRA 
Commentary as set forth below.
Proposed Revision

The Commission proposes to delete 
the single sentence that discusses “risk 
scores” in comment 7 to section 609 of 
the FCRA Commentary, and to add a 
separate comment 12 to read as follows:

12. Risk scores. A consumer reporting 
agency must disclose to a consumer in 
response to a consumer’s disclosure request: 
(a) risk scores (or other numerical 
evaluations, however named), calculated at 
the time of the consumer’s request; and (b) 
a brief statement that explains what the risk 
score predicts, how the score may be applied 
by its user, and how the consumer ranks 
against other consumers under the scoring 
model. The agency must disclose this 
information for each type of score, regardless 
of who developed the score, that the agency 
has reported to its clients within the six 
months preceding the date of the consumer’s 
disclosure request (or within two years, if for 
employment purposes).

Questions for Public Comment
The Commission requests public 

comment on this proposed revision to 
the FCRA Commentary, and is 
particularly interested in receiving 
comments on the questions that follow. 
Legal and policy analysis of these 
questions would be particularly useful. 
The Commission specifically requests 
comments based on reasoned analysis of 
provisions of the FCRA that discuss the 
impact of the proposal on consumers 
and the inarketplace.

(1) What type of risk score disclosure 
is mandated under section 609 of the 
FCRA?

(2) Consumer reporting agencies 
generally calculate risk scores only 
when they receive a request for such a 
score from a client. Is a consumer 
entitled to a risk score disclosure if the 
consumer reporting agency has never 
reported a score on that individual?

. Assuming some prior risk score report is 
necessary to trigger the disclosure 
requirement, does a risk score provided 
by a consumer reporting agency only in 
the context of “prescreening” provide 
an appropriate trigger?

(3) If provision of a risk score to a 
client is an appropriate trigger for the 
disclosure requirement, in what time 
frame, if any, must that score have been 
provided? Are each of the proposed 
time frames, which are based on 
sections 609(a)(3) and 611(d) of the 
FCRA, proper and sensible? Are they 
unduly burdensome on credit bureaus 
or insufficient to provide adequate 
disclosure to consumers?

(4) Risk scoring systems can be 
created by or for consumer reporting 
agencies themselves (“generic models”), 
or they can be created by or for one or 
more of the agency’s clients (“custom 
models”). Should the disclosure 
requirement for risk scores based on 
generic models and custom models be 
the same?

(5) Credit files are constantly 
changing. New items are added while 
older items become statutorily obsolete
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and are dropped. Because of the 
dynamic nature of consumer reports, the 
risk score that is reported to a creditor 
at any given time may differ from the 
score that would be assigned to that 
report at a time shortly thereafter.
Should “historical” risk scores (those 
actually provided to the agency’s 
clients) or “current” risk scores 
(calculated at the time of the disclosure) 
be disclosed to consumers?

(6) A consumer reporting agency may 
produce a variety of different risk 
scores, such as a bankruptcy risk score, 
a default risk score, or other types of 
scores. Should the consumer reporting 
agency be required to disclose to 
consumers each type of risk score it 
offers its clients the option of 
purchasing, or only those scores that 
have actually been provided about that 
consumer to one or more clients?

(7) What explanation, if any, should a 
consumer reporting agency provide 
consumers about their risk scores? 
Should agencies discuss how the score 
may be used by their clients? Should 
agencies specify how the individual 
consumer ranks in regard to others? If 
so, should the ranking be done by 
percentile or other technique? Should 
the Commentary specify the precise 
form of explanation, or contain 
expanded requirements as to the details 
of the explanation? Is the proposal to 
require an explanation of the risk score 
too narrow or too broad? If so, in what 
way should it be expanded or 
contracted?

(8) Is there some approach other than 
disclosure of actual risk scqres that 
would better inform consumers of the 
information about them being reported 
by consumer reporting agencies? For 
example, might it be more useful for a 
consumer reporting agency to provide a 
single score to all consumers designed 
to show the likelihood of obtaining 
credit? Would it be more helpful for the 
consumer to receive a list of the 
elements on which the calculation of 
such a “score” is based, rather than the 
actual score and explanation required 
by the proposal?
List of Subjects in 16 CFR Part 600

Credit, Trade practices.
For the reasons set out in the 

preamble, the Commission proposes to 
amend title 16, chapter I, part 600 of the 
Code of Federal Regulations as follows:

PART 600— STATEMENT OF GENERAL 
POLICY OR INTERPRETATIONS

1. The authority citation for part 600 
continues to read as follows:

Authority: 15 U.S.C. 1681s and 16 CFR 
1.73.

2. In the appendix to part 600, the 
Commission proposes to amend section 
609 by revising comment 7 and adding 
a new comment 12, to read as follows:
Appendix—Commentary on the Fair Credit 
Reporting Act
*  *  *  : ; f t  • f t

Section 609—D isclosures to Consumers
ft  f r  f t  f t  f t

7. Ancillary Information 
A consumer reporting agency is not 

required to disclose information consisting of 
an audit trail of changes it makes in the 
consumer’s file, billing records, or the 
contents of a consumer relations folder, if the 
information is not from consumer reports and 
will not be used in preparing future 
consumer reports. Such data is not included 
in the term “information in the files” which 
must be disclosed to the consumer pursuant 
to this section. A consumer reporting agency 
must disclose claims report information only 
if it has appeared in consumer reports.
f t  f t '  f t  f t  f t

12. Risk Scores
A consumer reporting agency must 

disclose to a consumer in response to a 
consumer’s disclosure request: (a) Risk scores 
(or other numerical evaluations, however 
named), calculated at the time of the 
consumer’s request; and (b) a brief statement 
that explains what the risk score predicts, 
how the score may be applied by its user, and 
how the consumer ranks against other 
consumers under the scoring model. The 
agency must disclose this information for 
each type of score, regardless of who 
developed the score, that the agency has 
reported to its clients within the six months 
preceding the date of the consumer’s 
disclosure request (or within two years, if for 
employment purposes).
f t  . f t  f t  f t  f t

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 94-14780 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 5750-01-A*

DEPARTMENT OF THE TREASURY * 

Customs Service 

19 CFR Part 191

Drawback; Application for Exporter’s 
Summary Procedure; Withdrawal

AGENCY: U. S. Customs Service, 
Department of the Treasury.
ACTION: Proposed rule; withdrawal.

SUMMARY: This document withdraws the 
proposed amendment to the Customs 
Regulations, which would have 
permitted drawback claimants to file 
only one application for use of the 
exporter’s summary procedure, instead 
of filing separate applications for the 
use of the procedure for each Customs

region or district in which they file 
drawback claims. Customs has 
determined that any amendment of the 
exporter’s summary procedure, 
including any necessary provisions to 
ensure uniformity in approving or 
revoking the use of this procedure, 
would more appropriately be 
considered in concert with the broad- 
based review and revision of the 
drawback regulations necessitated by, 
and which will shortly be undertaken 
pursuant to, the Customs modernization 
portion of the North American Free 
Trade Agreement Implementation Act. 
DATES: The withdrawal is effective on 
June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Bruce Friedman, Office of Trade 
Operations, (202-927-0260).
SUPPLEMENTARY INFORMATION: 
Background

Drawback is a refund or remission, in 
whole or in part, of a Customs duty, 
internal revenue tax, or fee. There are a 
number of different kinds of drawback 
authorized under law. In order to 
qualify for drawback, there must be an 
exportation or a destruction under 
Customs supervision. The statute 
providing for specific types of drawback 
is 19 U.S.C. 1313. The Customs 
Regulations implementing the statute 
are contained in 19 CFR part 191.

The requirements for establishing the 
exportation of goods subject to 
drawback are set forth in subpart E of 
part 191. This subpart authorizes the 
use of several alternative procedures to 
establish exportation. One of these is the 
exporter’s summary procedure, which is 
provided for in § 191.53.

Under the exporter’s summary 
procedure, the claimant is allowed to 
establish exportation for drawback 
simply by summarizing his exports in 
chronological order, along with certain 
associated data, using a format- 
acceptable to the appropriate regional 
commissioner or district director.

A drawback claimant wishing to use 
the exporter’s summary procedure must 
first make application with each 
regional commissioner, or, if applicable, 
with each district director, in whose 
region or district drawback will be 
sought. The regional commissioner or 
the district director, if applicable, would 
approve the request, if it is determined 
that the use of the procedure Would 
contribute to administrative efficiency, 
and the claimant is not otherwise 
delinquent or remiss in transactions 
with Customs. This can result in 
excessive paperwork.

Accordingly, by a document 
published in the Federal Register on
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September 10,1992 (57 FR 41446), 
Customs proposed to amend paragraph
(c) of § 191.53 so that drawback 
claimants would not have to file 
separate applications to use the 
exporter's summary procedure in each 
region or district where they file 
drawback claims. Approval, denial, or 
revocation of a claimant's use of the 
procedure in one region or district 
would govern the claimant's eligibility 
in all regions and districts.

While three commenters responded to 
the notice of proposed rulemaking, all 
generally favoring adoption of the 
proposal, the concern was expressed 
that there was a lack of uniformity 
among the various regions and districts 
in processing applications to use the 
exporter’s summary procedure. This 
problem was not resolved or addressed 
by the regulation in question.
Withdrawal of Proposal

In consideration of the foregoing, and, 
moreover, in view of the extensive 
drawback regulation changes 
necessitated by the Customs 
modernization portion of the North 
American Free Trade Agreement 
(NAFTA) Implementation Act (Pub. L. 
103-182, §632), Customs has now 
determined that any amendment of the 
exporter’s summary procedure, 
including any necessary provisions to 
ensure 4 uniformity in approving or 
revoking the use of this procedure, 
would more properly be considered in 
concert with the broad-based review 
and revision of the drawback 
regulations which will be shortly 
undertaken pursuant to the Customs 
modernization portion of the NAFTA 
Implementation Act.
Drafting Information

The principal author of this document 
was Russell Berger, Regulations Branch, 
U.S. Customs Service. However, 
personnel .from other offices 
participated in its development.

Approved: June 4 ,1994 .
Sam uel H. Banks,
Acting C om m issioner o f  Customs.
John P. Simpson, ' l
Deputy A ssistant Secretary o f  the Treasury. 
[FR Doc. 94—14705 Filed 6 -1 6 -9 4 ; 8:45 am} 
BILLING CODE 4820-Q2-P

POSTAL SERVICE

39 CFR Chapter I

Invoicing Procedures for Freight 
Carriers

AGENCY: Postal Service

ACTION: Request for comments.

SUMMARY: The Postal Service is 
considering changes to its payment 
system to permit the implementation of 
new software applications. The Postal 
Service seeks comments from interested 
parties, because these changes would 
affect invoicing procedures for freight 
transportation carriers.
DATES: Comments must be received on 
or before July 18,1994.
ADDRESSES: Written comments should 
be mailed or delivered to: Manager, 
Materiel Distribution, U.S. Postal 
Service, room 1141, 475 L’Enfant Plaza 
SW., Washington, DC 20260-6225. 
Copies of all written comments will be 
available for inspection and 
photocopying between 9 a.m. and 4 
p.m., Monday through Fridav, at the 
above address.
FOR FURTHER INFORMATION CONTACT: Dr. 
Frank Scheer, (202) 268^2120. 
SUPPLEMENTARY INFORMATION: Under 39 
U.S.C. 401(4), the Postal Service has the 
general power to determine and keep its 
own system of accounts and the forms 
and contents of its contracts and other 
business documents» In the past, for 
freight invoicing purposes, the Postal 
Service has generally used Government 
Bills of Lading, Standard Form 1103 (SF 
1103), in accordance with the 
procedures set forth in 41 CFR 101-
41.000, et seq. The Postal Service is 
considering changes to its payment 
system that would affect invoicing 
procedures for all freight transportation 
carriers currently handling shipments 
on Government Bills of Lading. 
Shipments of U.S. Mail, household 
goods, or other personal property not 
handled on SF 1103 would not be 
covered by the new payment system.

This change would permit the Postal 
Service to implement new software 
applications for freight traffic 

«management. The principal feature of 
the*new system would be to permit 
freight carriers to submit billings either 
electronically, or by paper invoices 
using the Public Voucher, Standard 
Form 1113 (SF 1113), along with the 
required supporting documentation.

New billing procedures would be 
drafted to provide guidance both for 
electronic and paper billing. These 
procedures would include information 
about the Electronic Data Interchange 
(EDI) approval process, Trading Partner 
Agreements, submission of electronic 
invoices, testing rejection and 
resubmission of valid invoices, 
payments, and suspension of EDI 
operations. Information about waivers, 
payee codes, and other payment 
processes would also be included.

The Postal Service believes that 
freight carriers electing toyconduct 
business electronically should be 
required to use the EDI Standards X12, 
developed by the Accredited Standards 
Committee (ASC) of the American 
National Standards Institute (ANSI).
The Postal Service would obtain 
commercial EDI Value-Added Network 
(VAN) services to send and receive EDI 
shipping and billing data. Carriers 
would be required to use the VAN 
selected by the Postal Service to transfer 
data electronically for these 
transactions.

Although existing procedures for 
issuing and paying Government Bills of 
Lading for Postal Service shipments will 
continue, one change would be required 
to be consistent with electronic 
practices, if they are implemented. Any 
carrier submitting paper billings would 
be required to include its Tax 
Identification Number (TIN) on the SF 
1113. A TIN fora parent company 
would also be required if the carrier is 
a subsidiary of a parent company. The 
carrier TIN would be used for vendor 
identification dining payment 
processing; the Postal Service would not 
assign its own vendor supplier code for 
this purpose.

In view of the foregoing, the Postal 
Service requests comments and 
proposals from interested parties on the 
following matters;
1. The level of carrier interest in 

electronic communications to replace 
hardcopy bills of lading and freight 
bills.

2. The procedures carriers would prefer 
to see used for handling these 
transactions.

3. The impact upon carriers of adding 
the carrier’s TIN to SF 1113. 
Comments regarding these matters are

requested within 30 days of the date of 
publication of this notice. The Postal 
Service will take these comments under 
consideration as it formulates possible 
changes in its payment system.
Stanley F. Mires,
C hief Counsel, Legislative Division.
[FR Doc. 94-14718 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 7710-12-P

39 CFR Part 111

Revisions to Standards Concerning 
Physical Mailpiece Dimensions, 
Addressing, and Address Placement

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service proposes 
changes to several Domestic Mail 
Manual (DMM) standards defining a
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mailpiece’s length, height, and 
thickness, and relating these dimensions 
to processing category and other criteria. 
The Postal Service also proposes 
changes to other DMM standards 
concerning the content and placement 
of delivery and retimi addresses, 
including placement standards for 
delivery addresses on flat-size 
mailpieces not prepared in a hill 
enclosure, and letter- and flat-size 
pieces prepared in an unattached sleeve 
or partial wrapper; the location of, and 
the use of a ZIP Code or ZIP+4 code in, 
the return address on certain mail; terms 
related to post office boxes and 
standards for their use in addressing 
mail; and the prohibition of dual 
addresses on certain types of mail.
DATES: Comments m ust be received on» 
or before August 1,1994.
ADDRESSES: Written comments should 
be mailed or delivered to Manager, 
Mailing Standards, USPS Headquarters, 
475 L’Enfant Plaza SW., Washington,
DC 20260-2419. Copies of all written 
comments will be available for 
inspection and photocopying between 9
a.m. and 4 p.m,, Monday through 
Friday, in room 5610 at the above 
address.
FOR FURTHER INFORMATION CONTACT: Leo
F. Raymond, (202) 268-5199. 
SUPPLEMENTARY INFORMATION: These 
proposed changes to Domestic Mail 
Manual (DMM) standards arise from 
suggestions presented during thè 1993 
DMM redesign project.
Revisions Concerning Physical 
Mailpiece Dimensions and Address 
Placement

The proposed revisions to CO 10 and 
C050 (with lesser changes to A010,
A200, and E312) concern how the 
physical characteristics of a mailpiece 
are used in determining which 
dimensions are its length, height, and 
thickness. This information is used to 
determine correct address placement 
and the mailpiece’s mailability, 
susceptibility to a nonstandard 
surcharge, processing category, and rate 
eligibility. This proposal will apply a 
consistent definition of length, height, 
and thickness to all mail, except for 
pieces eligible for and claimed at a 
Barcoded rate for flats.

Although this proposal affects all 
addressed mail, its impact will be on 
address placement on letter-size pieces 
(including, for purposes of these 
standards, cards), which are subject to 
standards for address placement and 
orientation and rate eligibility based on 
those characteristics. The Postal Service 
proposes to make the following specific 
changes to the DMM:

1. AGIO.1.0 is amended to standardize 
address placement on all letter-size mail 
claimed at other than a single-piece rate 
(or, for pieces within a small 
dimensional range, at the Barcoded rate 
for flats) to require that the address be 
oriented parallel to the length of the 
piece (as defined in revised C010.1.1). 
Letter-size mail, which represents the 
majority of postal volume, is processed 
in a mostly automated or mechanized 
mailstream. An increasing proportion of 
letter-size mail (already subject to strict 
physical standards) moves through 
automated equipment, and most of the 
remainder is handled by letter-sorting 
machines. Manual processing—the 
slowest and most costly handling—is 
used for mail having physical or address 
characteristics that are incompatible 
with automated or mechanized 
processing.

Although the Postal Service 
recognizes that some mail may never be 
compatible with its equipment, it 
believes that such compatibility is a 
reasonable condition for mail being 
claimed at a discounted rate. Whether to 
render a mailpiece compatible with 
automation (as under existing 
standards), mechanization, or human 
handling, the benefit of the proposed 
rule is clear. Certain necessary, basic 
assumptions about how mail is oriented 
when its address is to be read underlie 
how equipment is designed to receive 
and move mail and how employees are 
trained to read, sort, and carry it. Most 
letter-size mail has address and 
dimensional characteristics that are 
compatible with these assumptions, but 
the absence of effective standards allows 
incompatible mail to enjoy discounts 
that are incongruous with how it must 
be processed. (Nonstandard surcharges 
»do not apply to all such mail.)

For the sake of creativity, some 
customers currently generate mail at 
bulk or presort rates that must be held 
vertically (“portrait” style) rather than 
horizontally (“landscape” style) to read 
the delivery address. Such mailpieces 
must be processed manually because 
they are incompatible with Postal 
Service automation and mechanized 
letter-sorting machines. These pieces 
cause problems even for the letter 
carrier, who must turn them to sort and 
again to deliver. The Postal Service 
acknowledges that this proposal will 
inhibit such mailpiece design practices. 
However, the benefit of facilitating 
efficient processing—for Cost and for 
service—outweighs the minor loss of 
creative latitude that will result if the 
proposed rule is adopted. (Mailers to 
whom this creative latitude is truly 
significant will have the option of 
mailing pieces at single-piece rates.)

However, given the relative proportion 
of the mailstream represented by 
incompatible bulk or presort Tate letter- 
size mail, compared with the volume 
that is compatible, the Postal Service 
believes that few mailers will be 
impacted by the effects on mailpiece 
design of the proposed rule.

2. A010.1.0 and A200.1.3 are revised 
to add mandatory address placement 
standards for other-than-single-piece 
rate flat-size mail prepared in an 
unattached sleeve or partial wrapper, or 
otherwise not prepared in an envelope, 
polybag, or similar enclosure. The types 
of mail affected by this standard are 
relatively difficult and costly to process 
and sort; the second type has the added 
potential to come apart ih the mail, 
resulting in its failure to reach the 
addressee. None of these circumstances 
benefits the mailer, the Postal Service, 
or the addressee. The proposed change 
will further Postal Service efforts to 
provide efficient and timely service.

The first of these mandatory 
placement standards affects flat-size 
mailpieces not prepared in a full 
enclosure and that may have an open 
edge presented either forward (as the 
piece travels through mechanization) or 
to the right (as the piece is held for 
manual sortation, casing, or delivery). 
Thé proposed revisions would require 
that such mail be addressed so that, 
when oriented to read the address, the 
mailpiece is positioned for more 
efficient processing, i.e., with its bound 
or final-folded edge to the right, and that 
pieces in partial wrappers or sleeves 
would have to have the open ends at the 
top and bottom of thé mailpiece. The 
Postal Service, which has traditionally 
recommended that such mail be 
addressed in the manner described in 
the proposed rule (see existing Exhibit 
A200.1.3), has received only limited 
cooperation from mailers and, 
consequently, has been unable to 
improve the efficiency with which that 
mail can be handled. Some mailers (and 
some postal employees) have said that 
they were uncertain about whether the 
proposed placement was previously 
required.

In proposing this standard, the Postal 
Service seeks to balance the needs of the 
mailing community with its own 
operational need to curtail undesirable 
addressing practices that raise postal 
costs. Further, the Postal Service 
realizes that, if adopted as a final rule, 
the operational effect of this proposal on 
some mailers would require 
considerable lead time before actual 
implementation. Therefore, commenters 
who are concerned about the effect this 
proposal would have on their operations
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are asked to provide specific 
information and suggestions:

• How could the problems associated 
with handling the affected mail be 
overcome by measures other than the 
proposed rule as written?

• What are commenters prepared to 
do to make that mail more efficient to 
handle?

• If the proposed rule is adopted, how 
much lead time would be needed to 
make the necessary internal operational 
changes?

• Would a short-term general 
implementation date be acceptable if the 
Postal Service worked with individual 
customers and allowed specific 
exceptions for delayed implementation?

The second mandatory address 
placement standard requires that flat- 
size mailpieces prepared in an 
unattached sleeve or partial wrapper 
must bear a delivery address on the item 
being mailed itself, by addressing just 
the item (provided that the address 
remains visible when the item is 
mailed), by addressing both the item 
and the wrapper, or by using an address 
label to firmly attach the item and its 
wrapper. (Flat-size pieces would also 
have to meet the standard proposed 
above.) The Postal Service has no 
preference for the method chosen, 
instead focusing on the objective: 
Ensuring that separation of the item and 
its wrapper do not result in the item 
becoming undeliverable. Some 
customers have complained that 
existing addressing methods sometimes 
cause them not to get this type of mail 
or to receive only the wrapper, pointing 
out that the Postal Service’s tolerance of 
the underlying addressing practice is 
contrary to the best interests of the 
addressee. Recognizing the validity of 
these complaints, the Postal Service 
proposes to require those mailers who 
generate flat-size mailpieces prepared in 
an unattached sleeve or partial wrapper 
to move to an addressing method that 
corrects the problem just described. 
Commenters who object to this proposal 
are asked to provide constructive 
responses to the same questions asked 
for in the proposed revision discussed 
above.

For consistency, A2O0.1.3 would be 
revised to incorporate a reference to the 
foregoing sections. Other organizational 
changes are proposed to A010.X.0 that 
do not affect the substance of the 
standards.

3. COlO.l.O is amended to reduce the 
role of address placement in the 
determination of which of a mailpiece’s 
physical dimensions are its length, 
height, and thickness. Existing 
standards are inconsistent in associating 
these basic physical dimensions tp the

delivery address. The projposed rule 
would remedy this by establishing 
consistent definitions, based on the 
physical characteristics of the 
mailpiece. For the typical letter-size 
piece, the proposed rule always defines 
its length (horizontal dimension) as the 
longest dimension; the mailpiece’s 
height (vertical dimension) is the next 
longest dimension, and the thickness is 
the remaining dimension. Variations on 
this rule are proposed for pieces that do 
not have three unequal dimensions. 
While the Postal Service realizes that 
this change may affect a small volume 
of customer mail, as discussed above, 
the benefits of the consistent definitions 
contained in the changes proposed 
below, and of the processing efficiencies 
of the mail these proposals would 
produce, far outweigh any loss of 
creative latitude.

4. COSO. 1.0 is amended for 
consistency. By the revised wording, 
assignment of most mailpieces to a 
processing category depends solely on 
their dimensions as determined by 
COlO.l.O. Existing standards base 
processing category on physical 
dimensions, without regard to address 
placement, so that the proposed rule, in 
effect, makes only minor changes to 
ensure that this section is harmonious 
with those discussed above-.

5. C050.5.0 is amended to make it 
clear that merchandise samples are not 
by definition always irregular parcels, 
and may be categorized as letter- or flat- 
size pieces based on the usual criteria.
Other Revisions Concerning Addressing

1. These proposed changes to 
Domestic Mail Manual (DMM) 
standards relate to the content and 
placement of delivery and return 
addresses. The proposed revisions are 
intended to serve two general purposes: 
making existing standards more 
consistent and improving the address 
quality of mail.

2. Revisions to the standards in 
AQ10.4.3 and 4.5 are proposed to 
mandate the use of a ZIP Code or ZIP+4 
code in the return address on certain 
mail. (The standard for required use of 
a return address is not changed by these 
proposals.) Specifically, by the 
proposed revision to A010.4.3, the 
correct ZIP Code or ZIP+4 code would 
be required in the reborn address on any 
mail where a return address is itself 
required under existing standards. 
Further, by the proposed change to 
A010.4.5, the existing placement 
standard for the return address on mail 
claimed at a ZIP+4 rate is both made 
more specific and extended to all mail 
on which a return address is required. 
Under the proposed rule, the return

address must be placed in the top left 
comer of the address side, area, or label 
of the mailpiece, parallel to the delivery 
address. On ZEP+4 rate cards and letter- 
size mailpieces that do not bear a 
delivery point barcode, the return 
address would have to be outside the 
OCR read area (a current requirement 
applied broadly to all ZIP+4 rate mail).

The proposed revisions should 
facilitate the accurate and efficient 
return of mail by making complete 
return address information available in 
a readily identifiable location. Because 
mailers know their own ZIP Codes, the 
Postal Service believes that the 
proposed standards do not represent 
either a significant new burden on 
customers or one that customers will 
have serious problems in implementing. 
Customers who believe that deferred 
implementation will be necessary are 
asked to indicate this in their 
comments, with an explanation of why 
they require deferral and how long an 
adjustment period they require, and 
should propose appropriate terms for 
excepting those mailers/mailings while 
the necessary operational adjustments 
are made.

3. A010.5.3 is added to clarify the 
meaning and appropriate use of the 
terms “post office box,” “P. O. Box,” 
“PO Box,” “POB,” “P. O. B.,” and 
similar combinations. These terms are 
sometimes incorrectly used to denote 
destinations other than post office box 
or caller service, such as a rural or 
highway contract route box, a college or 
business mailroom box, or a private 
commercial mail receiving agent. As a 
result, the imprecise use of terms 
conveys incorrect information or causes 
misinterpretation, either of which 
sometimes impedes the Postal Service 
in providing the desired service— 
delivering the mail where the sender 
intends. The potential for misdelivery 
has increased in today’s automated mail 
processing environment: Optical 
character readers scan and “read” 
addresses to determine the correct 
delivery point barcode to assign to the 
mailpiece. Once this barcode is applied, 
the mailpiece is processed with minimal 
human intervention so that ambiguous 
address information applied by the 
mailer may result in a misdirected 
mailpiece.

To avoid these potential delivery 
problems, the proposed standard 
defines the terms “post office box,” “P.
O. Box,” “PO Box,” “POB,” “P. O. B.,” 
and similar combinations as referring 
exclusively to the delivery services 
provided by the Postal Service under 
D910 and D92Q (Post Office Box Service 
and Caller Service, respectively). The 
proposed standard states that those
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terms are always included in the correct 
address of mail destined for post office 
box or caller service addresses, that they 
are incorrect for mail intended for other 
addresses, and that the Postal Service 
cannot ensure accurate delivery of 
incorrectly addressed maiL (Correct 
addressing practices are described in 
detail in Publication 28, Postal 
Addressing Standards, available from 
postal business centers and larger post 
offices.)

This proposed rule will not have an 
adverse affect on customers because it 
merely clarifies the correct use of these 
terms. Moreover, many large mailers 
have already taken measures to improve 
the quality of their address lists, and 
may have already standardized such 
lists in conformance with the proposed 
rulè.

4. AO 10.3.2c is also revised for 
organizational consistency.

5. Proposed changes to A010.5.1 
should minimize the problems 
associated with dual addresses. Dual 
addresses, which typically include both 
a street address and a post office box, 
can lead to confusion for USPS 
employees identifying to which location 
the Postal Service is expected to make 
delivery despite the existing standards 
that the address immediately above the 
city-state-ZIP Code line takes 
precedence. Dual addressing can result 
in a potential for misdelivery (to thè 
unintended address) as well as the 
potential for confusion and 
dissatisfaction on the part of the sender, 
addressee, or both. (Under the proposed 
rule, for those ZIP Code areas having no 
delivery sendee other than by post 
office box service, the correct address 
will be to the intended recipient’s post 
office box address.)

Accurate delivery to the intended 
addressee is always important, but more 
so when the item has been identified by 
the sender as having exceptional value 
through the level of service selected 
(e.g., Express Mail or Priority Mail, or 
registered, certified, restricted delivery, 
or special delivery mail). Therefore, 
under the proposed rule, dual addresses 
are prohibited in the delivery and return 
addresses on those types of mail. 
Although this change may cause 
occasional inconvenience for some 
customers, the Postal Service believes 
that any inconvenience is more than 
offset by elimination of the ambiguity 
and delay potentially associated with 
dual adefressing. This benefit is 
particularly true because the sender has 
invested a relatively large sum to ensure 
safe and accurate delivery.

The proposed rule also prohibits dual 
addresses on any mail claimed at a bulk 
or presort rate. Because of the problems

described above, allowing dual 
addressing on this mail would be 
inconsistent with the Postal Service’s 
ongoing efforts to improve address 
quality in volume mailings. Whereas 
this prohibition may have the 
appearance of a sweeping new 
requirement, its net affect should be 
minimal. Most mailers who use bulk or 
presort rates have enough awareness of 
addressing standards to know why dual 
addresses are not advisable and, 
therefore, seldom use them. The 
majority of those same mailers are 
already involved in ongoing address 
management to improve the quality of 
their addressing practices.

Mail sent at single-piece First-, 
third-, or fourth-class rates, without the 
special services mentioned earlier, is 
not subject to the proposed rule’s 
prohibitions though mailers are advised 
not to use dual addresses on this mail 
to ensure delivery to the intended 
address.

Miscellaneous organizational and 
technical revisions are also being 
proposed for clarity and consistency.

Although exempt from the notice and 
comment requirements of the 
Administrative Procedure Act (5 U.S.C. 
553(b), (c)) regarding proposed 
rulemaking by 39 U.S.C. 410(a), the 
Postal Service invites comments on the 
following proposed revisions of the 
DMM, incorporated by reference in the 
Code of Federal Regulations. See 39 CFR 
Part 111.
List of Subjects in 39 CFR Part 111

Postal Service.

PART 111— [AMENDED]

1. The authority citation for 39 CFR 
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401, 403, 404, 3001-3011, 3201-3219, 3 4 0 3 -  
3406 ,3621 , 5001.

2. Revise the following units of the 
Domestic Mail Manual as follows:
A010 General Information

1.0 Address Content and Placement
■ k k  k  k  k

1.2 Address Elements
k  k  k  k  k

d. ZIP Code (5-digit or ZEP+4) where 
required. A ZIP Code or ZIP+4 code is 
required on Presorted First-Class Mail; 
mail claimed at an automation rate; 
postal cards and postcards mailed under 
specific First-Class standards; second- 
class mail; bulk third-class mail; fourth- 
class mail; business reply mail; mail 
sent using merchandise return service; 
mail sent to military addresses within

the United States; penalty mail; and 
personalized envelopes.

1.3 Placement
Specific conditions apply to certain 

types of mail; for purposes of these 
standards, letter-size mailpieces include 
cards; flat-size mailpieces include letter- 
size pieces eligible for and claimed at a 
Barcoded rate for flats:

a. The delivery address must parallel 
the length of a letter-size mailpiece 
unless that piece is paid at a single
piece rate. Letter-size mailpieces bearing 
an address oriented otherwise are not 
eligible for any presort or automation- 
based discount and may be nonmailable 
or subject to a nonstandard surcharge, 
First-Class card-rate pieces and all mail 
claimed at an automation-rate are 
subject to additional standards.

b. If flat-size mail is not prepared in 
an envelope, polybag, or similar 
complete enclosure, the delivery 
address must be placed so that when the 
mailpiecfi is held to read the address, 
the bound edge or (if applicable) final- 
folded edge of the mailpiece is to the 
right, the address is at the top of the 
mailpiece parallel with the top edge, 
and, for mailpieces prepared in  a sleeve 
or partial wrapper, the open ends of the 
sleeve or partial wrapper are at the top 
and bottom of the mailpiece.

c. If flat-size mail is prepared in an 
unattached sleeve or partial wrapper, 
the address must be placed on the 
enclosed material so that it can be read 
without moving the wrapper, or on both 
the wrapper and the enclosed matter, 
unless the address label is used to attach 
the wrapper to the enclosed matter.

d. If mail including an attachment 
does not bear the name and address of 
both the sender and intended recipient 
on both the host and the attachment, the 
sender’s name and address must be 
placed oh the host piece or the delivery 
address label (which may also show the 
return address) must be used to affix the 
attachment securely to the host. 
Combination containers that have 
inseparable parts or compartments (e.g., 
cartons with letter-size envelopes 
completely and securely attached to one 
side) are mailable with the names and 
addresses on only one.
k  ■ k  ■ k  k

1.5 Basic Addressing
Basic addressing standards for First-, 

third-, and fourth-class mail and for 
Express Mail are in E10Q, E300, E400, 
and E500, respectively. The detailed 
addressing standards for second-class 
mail are in A200. Additional standards 
apply to overseas military mail, 
Department of State mail, mail in 
window envelopes, international mail,
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and mail claimed at any automation 
rate.
[Delete existing 1.6 and 1.7.]
* * * * ; . *

3.0 Complete Addresses
* * * * •. * . ’

3.2 Elements
* # * * # '

c. Street number and name {including 
predirectional, suffix, and 
postdirectional as shown in USPS ZIP+4 
file for the delivery address or rural 
route and box number (RR5 BOX 10), 
highway contract route and box number 
(HC4 BOX 45), or post office box 
number (PO BOX 458) (see 5.3), as 
shown in USPS ZIP+4 file for the 
delivery address).
:H i f -  i f  fe fr

4.0 Return Address
*  *  *  ir ■■ it

4.3 Required Use
Except as provided in 4.1, the 

sender’s actual return address 
(including the correct ZIP Code or „ 
ZIP+4 code) must appear legibly on:
*  ■ *  i t  i f  ' i t

4.5 Placement
On any mail on which a return 

address is required, and on non-delivery 
point barcoded mail claimed at any 
ZIP+4 rate, the return address must be 
on the same side as, and parallel to, the 
delivery address, in the top left comer 
of the address side, area, or label of the 
mailpiece. Also, on non-delivery point 
barcoded ZIP+4 rate mailpieces, the 
return address must not be in the OCR 
read area, and must not extend farther 
than one-half the length of the mailpiece 
to the right edge, and no lower than one- 
third the height of the mailpiece from 
the top (see Exhibit 4.5).

5.0 Restrictions

5.1 Dual Address
A dual address is one that contains 

two delivery points, e.g., a street address 
and a post office box number (see 
Exhibit 5.1), and is subject to these 
restrictions:

a. A dual address is prohibited in the 
delivery and return addresses on 
Express Mail, Priority Mail, special 
delivery mail, registered mail, certified 
mail, restricted delivery mail, and any 
mail claimed at a bulk or presort rate.

b. Other mail bearing a dual address 
is delivered (or returned, as applicable) 
to the address immediately above the 
city and state (or to the post office box 
if both the street address and post office 
box are on the same line). If a ZIP+4

code or 5-digit ZIP Code is used in any 
dual address, it must correspond to the 
address element immediately above the 
city and state (or with the post office 
box number in the address if both the 
street address and post office box are on 
the same line),
*  , i t  i f  *  ' *

5.3 Post Office Box Mail
The terms “post office box;” "P. O. 

Box,” “PO Box,” “P. O. B.,” “FOB,” and 
other similar combinations refer 
exclusively to the delivery services 
provided by the USPS under D910 and 
D920, and the correct address for those 
services always includes one of these 
terms. These terms are not correctly 
used on mail intended for delivery 
through a private box system or to other 
types of addresses (e.g., rural route 
boxes). The USPS cannot ensure 
accurate delivery of incorrectly 
addressed mail.
* * * * *

A 200 Second-Class Mail

1.0 Basic Standards
*  *  *  i t  i t

1.3 Address Placement
Addresses and address labels must be 

visible. Subject to the general standards 
in AGIO, addresses or address labels 
may be placed on wrappers (on a flat 
side, not on the fold); label carriers; 
subscription order, renewal, gift, or 
request forms or receipts; incidental 
First-Class attachments; or supplements, 
but only if those items and the host 
second-class publication are enclosed 
within a plastic wrapper (polybag). The 
delivery address must parallel the 
length of a letter-size mailpiece, as 
defined in C010.
[Revise the title of Exhibit 1.3 to read 
“Address Placement—Other Than 
Letter-Size Pieces.”]
*  *  i f .  . i t  ir

C010 General Mailability Standards

1.0 Minimum and Maximum Dimensions

1.1 Determining Length and Height 
Except as provided by 1.6, mailpiece

length and height are determined as 
follows:

a. For pieces having three different 
dimensions, the longest dimension of a 
mailpiece is its length (horizontal 
dimension); the next longest, its height 
(vertical dimension); the shortest, its 
thickness.

b. For pieces having two equal 
dimensions:

(1) If the third dimension is longer 
than the equal dimensions, it is the 
mailpiece’s length (horizontal

dimension); the remaining dimensions 
are its height and thickness.

(2) If the third dimension is shorter 
than the equal dimensions, it is the 
mailpiece’s thickness; of the remaining 
dimensions, the length is the dimension 
parallel to the address as read; the 
height is the remaining dimension.

c. For pieces having three equal 
dimensions, or having an irregular 
shape, or requiring a specific orientation 
because of the contents, the location and 
orientation of the address on the 
mailpiece establish which dimensions 
are its height and length. The length is 
the dimension parallel to the address as 
read; the height is perpendicular to the 
length on the address side of the piece.
■ *  • *  • ★  i f  i f

1.4 Maximum
No single addressed mailpiece may 

exceed 70 pounds or 108 inches in 
length and girth combined. Girth is the 
total distance around the mailpiece, 
measured at its thickest part, 
perpendicular to its length.

1.5 Nonmailable
Except for keys and identification 

devices, all pieces not meeting the 
minimum size standards above are 
nonmailable.
1.6 Other Standards

Mailpieces to be claimed at the
Barcoded rate for flats are subject to the 
definitions of length and height in C820 
(rather than 1.1). The standards for 
specific classes or rates may prescribe 
higher minimum and/or lower 
maximum size and weight limits than 
those stated above.
*  *  *  it  'it

1.8 Top and Bottom
For single-piece rate mail and pieces 

eligible for and claimed at the Barcoded 
or third-class carrier route rate for flats, 
the top and bottom of a letter- or flat- 
size mailpiece are its upper and lower 
edges, respectively, when the delivery 
address is oriented to be read. For other 
mail, the top and bottom of a letter- or 
flat-size mailpiece are its upper and 
lower edges, respectively, when the 
mailpiece is positioned with the length 
horizontal.
i t  i t  ir i f  *

C05Q Mail Processing Categories

1.0 Basic information
All mail is assigned to one of the mail 

processing categories listed below based 
on the method for determining a 
mailpiece’s length, height, and 
thickness prescribed in C010. Unless 
permitted by standard, any mailing at 
other than a single-piece rate may not
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contain pieces from more than one 
processing category.
[Delete existing 1.2.]
*  i t  *  - *  *  '

5.0 Irregular Parcels
[After the phrase “merchandise samples 
that are not individually addressed,” 
add the phrase “and that are neither 
letter-size nor flat-size.”]
* * * * *

£310 Basic Standards 
% - * * . * *

£312 Additional Standards 
Applicable to Bulk Third-Class Mail 

£
% i t  i t  ' f t  i t

2.0 Standards for Rates, Fees, and 
Postage

2.1 Minimum Per-Piece Rates 
[Delete the last sentence.!
*  i t  i t  i t  i t

An appropriate amendment to 39 CFR
111.3 to reflect these changes will be 
published if the proposal is adopted. 
Stanley F . Mires,
C hief Counsel, Legislative.
[FR Doc. 94-14717 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 70 
[AD-FRL-5000-2]

Clean Air Act Disapproval of Operating 
Permits Program; Commonwealth of 
Virginia

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed disapproval.

SUMMARY: EPA is proposing to 
disapprove the Operating Permits 
Program submitted by the 
Commonwealth of Virginia for the 
purpose of complying with Federal 
requirements which mandate that States 
develop, and submit to EPA, programs 
for issuing operating permits to all 
major stationary sources, and to certain 
other sources. The reasons for proposing 
disapproval are as follows: Virginia’s 
program does not contain the necessary 
legal authority to afford judicial review 
to persons who have participated in the 
public comment process, and it also 
does not contain the necessary legal 
authority to prevent default issuance of 
a permit. The submitted regulations 
have an expiration date of June 28,1994 
and cannot be applied or enforced after 
that date. Also, the regulatory portion of

the program does not include the proper 
universe of sources required to be 
subject to a state operating permit 
program or ensure that permits contain 
all applicable requirements, or correctly 
delineating provisions enforceable only 
by the Commonwealth. In addition, 
there are other deficiencies in Virginia’s 
submitted program, as specified in the 
Technical Support Document, which 
must be corrected before EPA can grant 
full approval to Virginia’s operating 
permits program.
DATES: Comments on this proposed 
action must be received in writing by 
July 18,1994.
ADDRESSES: Comments should be 
mailed to Thomas J. Maslany, Director, 
Air, Radiation & Toxics Division at the 
Region III address.

A copy of Virginia’s submittal and 
other supporting information used in 
developing the proposal are contained 
in the docket and available for 
inspection during normal business 
hours at the following location: EPA 
Region III, Air, Radiation & Toxics 
Division, 841 Chestnut Building, 
Philadelphia, PA 19107.
FOR FURTHER INFORMATION CONTACT: Lisa
M. Donahue, Environmental Scientist, at 
the Region III address, or call 215-597- 
9781.
SUPPLEMENTARY INFORMATION:
I. Background
A. Introduction

As required under title V of the Clean 
Air Act (“CAA”), EPA has promulgated 
rules which define the minimum 
eleihents of an approvable state 
operating permits program and the 
corresponding standards and 
procedures by which the EPA will 
approve, oversee, and withdraw 
approval of State operating permits 
programs (see 57 FR 32250 (July 21,
1992)). These rules are codified at 40 
CFR part 70. Title V requires States to 
develop, and submit to EPA, programs 
for issuing these operating permits to all 
major stationary sources and to certain 
other sources.

The CAA requires that states develop 
and submit these programs to EPA by 
November 15,1993, and that EPA take 
actions to approve or disapprove each 
program within 1 year after receiving 
the submittal. The EPA’s program 
review occurs pursuant to section 502 of 
the CAA and 40 CFR part 70, which 
together outline criteria for approval or 
disapproval. Where a program 
substantially, but not fully, meets the 
requirements of 40 CFR part 70, EPA 
may grant the program interim approval 
for a period of up to 2 years. If EPA has 
not fully approved a program by

November 15,1995, or by the end of an 
interim program period, it must 
establish and implement a Federal 
operating permits program.

On November 12,1993, Virginia 
submitted an operating permits program 
for review by EPA. It was received by 
EPA on November 19,1994. The 
submittal was supplemented by a letter 
dated January 14,1994, and was found 
to be administratively complete 
pursuant to 40 CFR 70.4(e)(1). The 
submittal contains a program 
description, a legal opinion from the 
Virginia Attorney General, confirmation 
of regulatory authority, program and fee 
regulations, relevant portions of Virginia 
statutes, guidance and forms, a 
description of enforcement provisions, a 
resource and fee demonstration, and a 
transition plan.
B. Federal Oversight and Sanctions

Sanctions must be imposed 18 
months after EPA disapproves a state 
submittal, unless prior to expiration of 
the 18-month period the state submits a 
revised program that EPA approves. If a 
state has not submitted a revised 
program that EPA approves within 6 
months after EPA applies the first 
sanction, a second sanction is required. 
In addition, discretionary sanctions may 
be applied any time during the 18- 
month period following the date 
required for program submittal or the 
date of program disapproval. If the 
Commonwealth does not have an  ̂
approved program by November 15, 
1995, EPA must promulgate, administer, 
and enforce a Federal operating permits 
program for the Commonwealth.
II. Summary and Analysis of State 
Submission

The analysis contained in this 
document focuses on the major portions 
of Virginia’s submittal and particularly 
portions which must be corrected to 
meet the minimum requirements of 40 
CFR part 70. The full program submittal, 
the Technical Support Document, and 
other relevant materials are available for 
detailed information as part of the 
public docket. The docket may be 
viewed during regular business hours at 
the address listed above.
A. Statutory Authority
1. Standing for Judicial Review

The Attorney General of the 
Commonwealth, in his opinion dated 
November 5,1993, states that “the laws 
of the Commonwealth provide adequate 
authority to carry out all aspects of the 
Commonwealth’s program for Federal 
operating permits.” The Attorney 
General cites Va. Code section 10.1-
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1318(B) as providing an opportunity for 
judicial review to any person who is 
aggrieved by a final decision of the State 
Air Pollution Control Board and who 
meets certain criteria, including having 
an immediate, pecuniary, and 
substantial interest. The requirement for 
standing for judicial review, as 
specifically required by section 
502(b)(6) of the CAA and 40 CFR 
70.4(b)(3)(x), must provide standing for 
any person who has participated in the 
public comment process and any other 
person who could obtain judicial review 
of that action under applicable law. EPA 
interprets section 502(b)(6) of the CAA 
as requiring that title V permits 
programs must provide judicial review 
to any party who participated on the 
public comment process and who at a 
minimum meets the threshold standing 
requirements of Article III of the U.S. 
Constitution.

In comparison, Section 10.1-1318(B) 
of the Code of Virginia extends the right 
to seek judicial review only to persons 
who have suffered an “actual, 
threatened, or imminent injury...” 
where “such injury is an invasions o f an 
immediate, legally protected, pecuniary 
and substantial interest which is 
concrete and particularized...” The 
Virginia statute, as well Virginia case 
law does not enable a party who meets 
the minimum threshold standing 
requirements of Article III of the U.S. 
Constitution access to the 
Commonwealth’s court system. The 
Commonwealth’s Attorney General’s 
opinion submitted with Virginia’s 
program states that “the inclusion of the 
word -pecuniary’ in the amended 
Virginia law means the requirement for 
standing to obtain judicial review may 
be more stringent than Article III 
standing requirements, as the EPA 
interprets them under the United States 
Supreme Court decision in Lujan v. 
D efenders o f  W ildlife, 112 S.Ct. 2130, 
2136 (1992) and related cases.”

The limitations on judicial review in 
Virginia do not meet the minimum 
threshold standing requirements of 
Article HI of the U.S. Constitution and 
thus do not meet the minimum program 
approval criteria under title V.
Therefore, EPA is proposing to 
disapprove Virginia’s program because 
it does not meet the minimum 
requirement for standing for judicial 
review. Va. Code section 10.1-1318(B) 
must be amended.
2. Default Issuance of Permits

Va. Code section 9-6.14:3 provides 
that the purpose of Virginia’s 
Administrative Process Act is to 
supplement present and future basic 
laws. Although Regulations sections ~

120-08-0525 C and E provide for EPA 
veto and affected states review, these 
regulations may be superseded by the 
Administrative Process Act. Sections 9 -  
6.14:11 and 9-6.14:12 of the 
Administrative Process Act provide that 
a party may provide written notice to 
the agency that a decision on a permit 
is due, and that the decision is deemed 
in favor of the named party if no 
decision is reached within 30 days. This 
provision prevents the Commonwealth 
from meeting the requirement of section 
505(b)(3) of the CAA that no permit be 
issued unless it is revised to meet the 
objection of EPA, if EPA objects to the 
permit within 45 days after receiving a 
copy of the proposed permit. This 
provision also prevents the 
Commonwealth from meeting § 70.8(e), 
which requires the Attorney General to 
certify that no provision of state law 
requires that a permit be issued after a 
certain time if die permitting authority 
has failed to take action on the 
application. Virginia must ensure that 
no permit will be issued by default 
through this process until affected states 
and EPA have had a chance to review 
the proposed permit as required by 40 
CFR 70.8. In addition Virginia must 
ensure that no permit will be issued 
through this process if EPA has objected 
within 45 days. EPA is proposing to 
disapprove Virginia’s program because 
it does not ensure that EPA and affected 
states are given an adequate opportunity 
for review of proposed permits and that 
no permit will be issued if EPA objects.
B. Regulations and Program  
Im plem entation
1. Effectiveness and Enforceability of 
Rules

The Virginia operating permit 
program Regulations for the Control and 
Abatement of Air Pollution 
(Regulations) Emergency Ride 8-5, 
Federal Operating Permits for Stationary 
Sources, and Emergency Rule 8-6, 
Permit Program Fees, do not meet the 
requirements of 40 CFR part 70. 
Although the rules are currently 
effective, they expire on June 28,1994 
and cannot be implemented or enforced 
beyond that date. EPA is proposing to 
disapprove Virginia’s program because 
its regulations expire on June 28,1994.
2. Applicability Under the Operating 
Permits Program

a. D efinitions and Exem ptions. The 
requirements of § § 70.2 and 70.3 for 
applicability have not been met. 
Primarily, Virginia’s regulations at 
section 120-08-0502 and section 120— 
08-0602 do not correctly define major 
source or stationary source. Virginia’s

definitions, and the exemptions of 
insignificant activities and affected 
sources found in section 120-08-0501 
of Virginia’s regulations limit the 
universe of sources that are applicable 
to Rule 8-5 by exempting or deferring 
sources that are required by 40 CFR part 
70 to obtain an operating permit. EPA is 
proposing to disapprove Virginia’s 
program because the regulations do not 
apply to the proper universe of sources. 
Further discussion of these deficiencies 
is contained in the Technical Support 
Document.

b. Variances. Virginia has the 
authority to issue a variance from 
requirements imposed by Virginia law. 
The variance provision at Va. Code 
section 10.1-1307.C. empowers the Air 
Pollution Control Board, after a public 
hearing, to grant a local variance from 
any regulation adopted by the board. 
EPA regards this provision as wholly 
external to the program submitted for 
approval under 40 CFR part 70, and 
consequently is proposing to take no 
action on this provision of Virginia law. 
EPA has no authority to approve 
provisions of state law, such as the 
variance provision referred to, which 
are inconsistent with the CAA. EPA 
does not recognize the ability of a 
permitting authority to grant relief from 
the duty to comply with a federally 
enforceable permit, except where such 
relief is granted through procedures 
allowed by 40 CFR part 70. EPA 
reserves the right to enforce the terms of 
the permit where the permitting 
authority purports to grant relief from 
the duty to comply with a permit in a 
manner inconsistent with 40 CFR part 
70 procedures.
3. Applicable Federal Requirements and 
Federally Enforceable Provisions

Virginia’s submittal does not ensure 
the Commonwealth’s ability to issue 
permits which include all applicable 
Federal requirements and which 
correctly delineate requirements that are 
enforceable only by Virginia. The 
Commonwealth also cites Virginia’s 
regulations rather than Federal 
regulations (in the form of federally 
promulgated regulations or state 
regulations that have been approved 
into the State Implementation Plan) in 
the definitions in section 120-08-0502 
In section 128-08-0507, Federal 

.enforceability is incorrectly extended to 
portions of Virginia’s regulations that 
have been submitted, but not yet 
.approved, into the State Implementation 
Plan.

EPA is proposing to disapprove 
Virginia’s program because it explicitly 
purports to extend Federal 
enforceability to provisions which are
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not enforceable by the administrator and 
also does not include certain provisions 
which must be considered federally 
enforceable (and thus applicable) 
requirements.
4. Public Participation and Affected 
State Review

Virginia uses the term “locality 
particularly affected” in determining the 
geographic scope of notification to the 
public of a public comment period on 
a draft permit. This scope is too narrow 
and it does not fully meet the 
requirements of 40 CFR 70.7(h) for 
public participation. For full approval, 
Virginia must ensure that any locality 
that could potentially be affected by a 
permit would be notified of the 
opportunity for public comment on that 
permit. In addition, Virginia incorrectly 
exempts minor permit modifications 
from the requirement under § 70.8(b)(2) 
for affected state review of those 
modifications. Virginia must also 
correct this deficiency before EPA can 
grant full approval to Virginia’s 
program.
C. Permit Fees and Demonstration

Va. Code section 10.1-1322.1 and 
Rule 8-6  allow for a fee rate of up to $25 
per ton, as adjusted by the consumer 
price index (CPI), of emissions to be 
charged to a source. The fee is set by the 
Air Pollution Control Board and can be 
adjusted annually, without exceeding 
the statutory cap, to meet the costs of 
implementation of the program. 
Virginia’s fee revenue projections are 
based on revenues from a $25 per ton 
fee, using 1990 as a base year, and 
adjusted annually by the CPI, as set out 
in Section 502 of the CAA. However, no 
specific fee schedule was included in 
the submittal and the cap on the fee 
amount limits the Board’s flexibility in 
ensuring that revenues are sufficient to 
cover the direct and indirect costs of the 
program. (CAA section 502(b)(3)(A) and 
Va. Code section 10.1-1322. B.) Va.
Code section 10.1-1322. B. precludes 
the Commonwealth from collecting title 
V fees to cover the indirect costs 
charged and collected by the 
Commonwealth’s Department of 
Accounts. This provision violates 40 
CFR 70.9(b).

The fee amounts projected by Virginia 
in the “Total Fee Revenue Projections" 
table, although sufficient to cover the 
estimated costs of the program (as set 
out in the resource demonstration), do 
not accurately reflect the mandate of Va, 
Code section 10.1-1322.1 to adjust fees 
using the CPI calculation method 
stipulated in CAA section 502. Also, it 
is unclear whether or not the estimated 
emissions used in the “Total Fee

Revenue Projections” table include 
emissions from acid rain sources, which 
Virginia exempts from fees in the years 
1995 to 1999 (section 120-08-0601 C.5.) 
or includes Hazardous Air Pollutants.

In order for EPA to grant full approval 
to Virginia’s program, the 
Commonwealth must remove the 
statutory impediment to using permit 
fees to fund certain indirect costs of its 
program and ensure that the 
Commonwealth’s fee provision comply 
with 40 CFR part 70.

D. Provisions Im plem enting the 
Requirem ents o f Other Titles o f the CAA

1. Authority and Commitments for 
Section 112 Implementation

In Va. Code section 10.1-1322.A. and 
Rule 8-5, Virginia has demonstrated 
broad legal authority to incorporate into 
permits and enforce all applicable CAA 
section 112 requirements. However, 
Virginia also indicated that additional 
authority may be necessary to conduct 
specific section 112 activities, and did 
not commit to implementing CAA 
section 112(r) for prevention of 
accidental release. Virginia 
supplemented its broad legal authority 
with a commitment to “develop the 
state regulatory provisions as necessary 
to carry out these programs and the 
responsibilities under the delegation 
after approval of the operating permit 
program and EPA has issued the 
prerequisite guidance for development 
of these title III programs.” Also, 
Virginia has the authority under section 
120-08-0505 K to require that an 
applicant state that the source has 
complied with CAA section 112(r) or 
state in the compliance plan that the 
source intends to comply and has set a 
schedule to do so. In the case of CAA 
section 112(g) requirements, EPA notes 
that Virginia must begin to implement 
this program upon approval of an 
operating permits program.

2. Authority and Commitments for 
Implementation of Acid Rain 
Requirements

Virginia has committed to adopting 
regulations to meet the requirements of 
the Acid Rain program by January 1,
1995. The Attorney General, in his 
November 5,1993 opinion, committed 
to including a statutory and regulatory 
analysis of the acid rain portions of the 
operating permits program in the 
January 1,1995 submittal. Virginia has 
begun its regulatory development 
process to adopt regulations for the acid 
rain portion of the Virginia Operating 
Permits Program.

III. Request for Public Comments
EPA is soliciting public comments on 

the issues discussed in this document or 
on other relevant matters. These 
comments will be considered before 
taking final action. Interested parties 
may participate in this Federal 
rulemaking action by submitting written 
comments to the EPA Regional office 
listed in the ADDRESSES section of this 
document. EPA has received a petition 
from the Environmental Defense Fund, 
dated December 23,1993, to disapprove 
Virginia’s operating permits program. 
This petition will be included in the 
docket and will be considered in EPA’s 
final action.
Proposed Action

EPA is proposing to disapprove the 
operating permits program submitted by 
the Commonwealth on November 12,
1993. If promulgated, this disapproval 
will constitute a disapproval under 
section 502(d) of the CAA (see generally 
57 FR 32253-32254). As provided under 
section 502(d)(1) of the CAA, the 
Compionwealth will have up to 180 , 
days from the date of EPA’s notification 
of disapproval for the Governor of 
Virginia to revise and resubmit the 
program. EPA is proposing to 
disapprove this program on the basis 
that Virginia has not met the following 
five requirements:
1. Pursuant to section 502(b)(6) of the CAA

and 40 CFR 70.4(b)(3)(x) and 70.7(h), 
adequate provisions for public 
participation in the permit process,

,  including statutory authority that meets 
the minimum threshold for judicial 
standing.

2. Pursuant to section 505(b)(3) of the CAA
and 40 CFR 70.8(e), authority to prevent 
default issuance of permits.

3. Regulations that expire on June 28,1994.
4. Issuance of permits to the proper universe

of sources required by 40 CFR part 70 to 
be included in the Commonwealth’s 
operating permit program.

5. Regulations that meet the requirements of
40 CFR part 70 ensuring issuance of 
permits that contain all applicable 
Federal requirements and correctly 
delineate provisions only enforceable by 
the Commonwealth.

Virginia must amend its program to 
correct the deficiencies and resubmit all 
relevant portions of the program, 
including a revised Attorney General’s 
opinion. The Technical Support 
Document discusses Virginia’s submittal 
in detail, and contains specific 
references to revisions and 
modifications necessary to obtain full 
approval. Submittal of revised portions 
of Virginia’s operating permit program, 
including revised statutes and 
regulations, will undergo additional 
notice and comment in the Federal
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Register before EPA takes final action 
on the program submittal, if those 
revised portions are received before 
November 19,1994. November 19,1994 
is one year from the date of receipt of 
the submittal and the date by which 
EPA is required under 40 GFR 70.4(e) to 
take final action on the current 
submittal. „

The Commonwealth of Virginia must 
submit a corrected program within 180 
days following final EPA disapproval of 
the program. If Virginia fails to submit 
a fully approvable whole part 70 
program, or a required revision, thereto, 
in conformance with the provision of 40 
CFR 70.4, EPA may, at any time, apply 
one of the sanctions specified in section 
179(b) of the Act. Sanctions must be 
imposed 18 months after EPA 
disapproves a state's submittal.

The Office of Management and Budget 
(OMB) has exempted this action from 
Executive Order 12866 review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysisassessing 
the impact of any proposed or final rule 
on small entities. 5 U.S.C. 603 and 604. 
Alternatively, EPA may certify that the 
rule will not have a significant impact 
on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

EPA’s disapproval of the State request 
under section 502 of the GAA does not 
affect any existing requirements 
applicable to small entities. Any pre
existing Federal requirements remain in 
place after this disapproval. Federal 
disapproval of the State submittal does 
not affect its state-enforceability. 
Moreover, EPA’s disapproval of the 
submittal does not impose any new 
Federal requirements. Therefore, EPA 
certifies that this disapproval action 
does not have a significant impact on a 
substantial number of small entities 
because it does not impose any new 
Federal requirements.

The Regional Administrator’s 
decision to approve or disapprove 
Virginia’s operating permits program 
will be based on whether it meets the 
requirements of title V of the Clean Air 
Act, as amended, and EPA regulations 
in 40 CFR part 70.

Authority: 42 U.S.C. 7401-76719.
Dated: May 5 ,1994 .

Stanley L. Laskowski,
A cting R egional Administrator.
{FR Doc. 94-14816 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 6560-50-F

40 CFR Part 435
[FRL-5000-9]

Public Meeting on Planned Effluent 
Guidelines for the Coastal Oil and Gas 
Subcategory

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of public meeting.

SUMMARY: The Environmental Protection 
Agency is announcing a public meeting 
prior to proposing effluent guidelines 
and standards for the Coastal Oil and 
Gas subcategory of the Oil and Gas 
Extraction category. EPA intends to 
propose a rule in January 1995, and this 
is the only public meeting that the 
Agency plans to sponsor prior to 
proposal. The meeting is intended to be 
a forum in which EPA can report on the 
status of regulatory development and in 
which interested parties can provide 
information and ideas to the Agency on 
key technical, scientific, and other 
issues.
DATES: The meeting will be held on July
19,1994 from 9:00 a.m. to 2:00 p.m. 
ADDRESSES: The meeting will be held in 
Conference Room 111 at the Minerals 
Management Service (MMS), Gulf of 
Mexico/Outer Continental Shelf 
Regional Office, 1201 Elmwood Park 
Blvd., New Orleans, LA. Seating will be 
available for approximately 100 
attendees.

MMS is located approximately five 
miles from New Orleans International 
Airport. To reach MMS, go East on U.S. 
Route 61 (Airline Highway). Turn right 
on Clearview Parkway and go over the 
overpass. There will be a shopping 
center on the right. Turn right at the 
light marking the entrance to the 
shopping center. MMS is in the 
Elmwood Towers Building adjacent to 
the K-Mart. Parking is available at the 
front and rear of the building. For 
additional directions please call Cheryl 
Rauch of MMS at 504-736-2949.
FOR FURTHER INFORMATION CONTACT: 
Allison Wiedeman, Engineering and 
Analysis Division, Office of Science and 
Technology/Office of Water, Mail Code 
4303, US EPA, 401 M Street, SW, 
Washington, DC 20460. Telephone (202) 
260-7179, fax (202) 260-7185. 
SUPPLEMENTARY INFORMATION: EPA is 
developing effluent limitations 
guidelines and standards for the Coastal 
Oil and Gas subcategory under authority 
of the Clean Water Act (33 U.S.C. 1251 
et seq.). The Coastal subcategory 
includes operations involved in drilling 
for and production of oil and gas in the 
coastal areas of the United States. Such 
coastal areas include states bordering

the Gulf of Mexico, the coast of 
California, and both the North Slope 
and Cook Inlet in Alaska.

The public meeting will include 
discussions of the effluent guidelines 
regulatory development process, 
applicability of the forthcoming rule, 
regulatory approach (i.e. treatment 
technologies considered for effluent 
limits and their costs), affected 
population estimates, and general 
coastal oil and gas issues. The meeting 
will not be recorded by a reporter or 
transcribed for inclusion in the record 
for the Coastal Oil and Gas industry 
rule.

Documents relating to the topics 
mentioned above and a more detailed 
agenda will be available at the meeting. 
Tudor T. Davies,
D irector, O ffice o f  Science and Technology. 
{FR Doc. 94-14818 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 6560-60-4»

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 22
[CC Docket No. 92-115; FCC 94-102]

Public Mobile Services

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: The Federal Communications 
Commission proposes further revisions 
to its rules governing the Public Mobile 
Services. The proposed further revisions 
are necessary to update these rules. The 
intent of this proposal is to eliminate 
unnecessary information collection 
requirements, streamline licensing 
procedures, reduce the processing and 
review burden on the Commission’s 
staff, and ensure that licensees in the 
public mobile services are fully 
qualified to provide service to the 
public as expeditiously as possible. 
DATES: Comments must be submitted on 
or before June 20,1994. Reply 
comments must be submitted on or 
before Jüly 5,1994.
ADDRESSES: Address written comments 
to: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Leila Brown, 202-632-6450 or Dan 
Abeyta, 202-632-6450.
SUPPLEMENTARY INFORMATION:
Summary of the Further Notice of 
Proposed Rulemaking

The following is a summary of the 
Commission’s further notice of
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proposed rulemaking in CC Docket No.
92-115, adopted April 20,1994 and 
released May 20,1994. The full texts of 
all Commission decisions are available 
for inspection and copying during 
normal business hours in the FCC 
Docket Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Services, (202) 857-3800,2100 M Street, 
NW., suite 140, Washington, DC 20037.

1. In this Further Notice, the Federal 
Communications Commission proposes 
further revisions to 47 CFR part 22. The 
rules in part 22 govern the Public 
Mobile Services. These revisions are 
proposed in order to eliminate 
unnecessary information collection 
requirements, streamline licensing 
procedures, reduce the processing and 
review burden on the Commission’s 
staff, and ensure that licensees in the 
public mobile services are fully 
qualified to provide service to the 
public as expeditiously as possible.

2. On May 14,1992, the Commission 
adopted a Notice of Proposed 
Rulemaking in the docket 57 FR 29260, 
July 1,1992 proposing comprehensive 
revisions to part 22. Prior to adoption of 
a Report and Order in th is  proceeding, 
Congress enacted the Omnibus Budget 
Reconciliation Act of 1993 (Budget Act) 
which amends section 3(n) and section 
332 of the Communications Act. The 
Budget Act creates a comprehensive 
regulatory framework for all mobile 
radio services, including existing part 
22 common carrier mobile services, 
private land mobile services, and future 
services. Because of„the broad statutory 
changes that affect the regulation of 
mobile services, action on the part 22 
revision was deferred. The proposals 
adopted in the further notice augment 
those proposals adopted in the notice.

3. We propose to require licensees 
notifying the Commission of minor 
modifications to their systems on FCC 
Form 489, which include Service Area 
Boundary (SAB) extensions into the 
adjacent market, to specify whether the 
5 year fill-in period for the market has 
expired arid, if so, to state that the SAB 
extension does not cover any unserved 
area. Current rules allow a cellular 
licensee to expand its SAB into an 
•adjacent cellular service territory 
pursuant to a written agreement with 
the latter licensee. A licensee is 
permitted to expand its SAB into an 
adjacent cellular geographic service area 
(CGSA) at any time and may extend into 
an adjacent metropolitan service area or 
a rural service area provided the 5 year 
fill-in period has not expired. Many of 
the contracts included with FCC Forms

489 that notify the Commission of such 
minor modifications simply 
acknowledge a licensee’s permission to 
allow a SAB extension into its market, 
even when the 5 year fill-in period has 
expired. In these cases, the staff must 
devote a significant amount of time to 
determine if the SAB extension covers 
any unserved area, because licensees 
may apply to serve such area only by 
filing a separate application with the 
Commission.

4. We propose to revise the scale of 
the maps required to be filed by the 
Commission’s rules from 1:250,000 to 
1:500,000. We believe that reducing the 
map scale would serve the public 
interest by reducing both filing burdens 
on applicants as well as review burdens 
on the staff.

5. We propose to modify the rules to 
allow cellular licensees to make minor 
changes to their facilities and to add 
transmitters within the contours of 
authorized stations without seeking 
prior approval or notifying the 
Commission of such changes. If we 
adopt this proposal, we plan to 
eliminate the listing of internal cell sites 
on our authorizations for existing 
licensees. However, we intend to 
maintain accurate, current information 
regarding the cell sites that constitute a 
system’s CGSA boundary—i.e., the 
external cell sites. Therefore, we 
propose to require all cellular licenses 
to submit the following information for 
each of their external cell sites: (1) The 
geographic coordinates and cell site 
location description as required in Item 
27 on Schedule B of FCC Form 401 and
(2) the operating and technical 
parameters for the cell Site which is 
currently required in Table MOB 2 and 
Table MOB 3 of FCC Form 401. This is
a one time filing that would assist the 
staff in updating the Commission’s 
database systems.

6. We propose to modify the 
information that licensees must submit 
pursuant to rule § 22.925 of the 
Commission’s rules. First, consistent 
with the proposal to revise the map 
scale, we propose to revise the scale of 
the full-size map to a scale of 1:500,000. 
Second, we propose to require that all 
maps submitted pursuant to this rule 
show only the exterior cell sites and 
their respective service area boundaries 
that make up the CGSA. Third, we 
propose to require licensees to include 
an exhibit providing thè coordinates for 
each exterior cell site and the 
information currently required in the 
MOB 3 Table of FCC Form 401. Fourth, 
we propose to eliminate the requirement 
that licensees submit a frequency 
utilization plan or chart. Fifth, we 
propose to require licensees to label all

System Information Update maps with 
specific language explaining which 
carrier is filing the map and for which 
market.

7. We propose that for all 931 MHz 
paging applications, applicants must 
specify the frequency for which they 
seek authorization. The frequency 
requested must be available at the time 
the application is filed. Applications 
that are acceptable for filing will be 
placed on public notice. Mutually 
exclusive applications received within 
30 days after the public notice will be 
considered one processing group. 
Mutually exclusive applicants for 
specific frequencies that are accepted 
for filing after July 28,1993 would be 
subject to the competitive bidding 
process. We also propose that applicants 
for 931 MHz paging frequencies with 
applications pending when final rules 
become effective be given 60 days from 
the effective date of a final order in this 
proceeding to amend their applications 
to specify frequencies for which they 
seek authorization. Failure to amend a 
pending application to specify a 
frequency will result in dismissal of that 
application. All pending amended 
applications and newly filed 
applications that are mutually exclusive 
and received within 60 days of tbe 
effective date of this Order will be 
considered together as a processing 
group this one time only. We propose 
that the amended applications be 
subject to the competitive bidding 
process. However, we seek comment on 
whether we should instead use lotteries 
for these applications.

8. We propose to consider the 
following to be an initial 931 MHz 
paging application: (1) an application 
anywhere on a new frequency and (2) a 
proposal to locate a new facility more 
than two kilometers (1.6 miles) from any 
existing facility operating on the same 
frequency. A 931 MHz paging 
application would be considered a 
modification of an existing system only 
if: (1) It proposes a new location two 
kilometers or less from a previously 
authorized and fully operational base 
station licensed to the same licensee 
operating on the same frequency; or (2) 
the application is for a change of 
location within two kilometers of an 
existing station licensed to the same 
licensee; or (3) the application proposes 
a technical change that would not 
increase the service contour. We 
tentatively conclude that we will use 
first come, first served procedures to 
process 931 MHz paging modification 
licenses in cases in which we conclude, 
as a result of our examination of the 
issue in this rulemaking proceeding, 
that the use of competitive bidding
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procedures would not be legally 
permissible or otherwise appropriate. 
Under the first come, first served 
procedure, only manually exclusive 
modification applications received on 
the same day would, consistent with the 
Budget Act, be designated for 
comparative hearing to determine which 
modification application should be 
granted.

9. We welcome comment on any and 
ail of the proposed further revisions to 
47 CFR part 22. We also invite 
suggestions for any other proposals or 
refinements to the proposals that we 
have made in this proceeding.

10. This is a non-restricted notice and 
comment rulemaking proceeding. Ex 
parte presentations are permitted except 
during the Sunshine Agenda period, 
provided they are disclosed as provided 
in Commission rules. See generally 47 
CFR 1.1202,1.1203 and 1.1206(a).

11. Pursuant to applicable procedures 
in 47 CFR 1.415 and 1.419, interested 
parties may file comments on or before 
June 20,1994 and reply comments on or 
before July 5,1994. All relevant and 
timely comments will be considered by 
the Commission before final action is 
taken in this proceeding. To file 
formally in this proceeding, participants 
must file an original and four copies of 
all comments, reply comments and 
supporting comments. If participants 
want each Commissioner to receive a 
personal copy of their comments, an 
original plus nine copies must be filed. 
Comments and reply comments should 
be sent to Office of the Secretary,
Federal Communications Commission, 
Washington, DC 20554. Comments and 
reply comments will be available for 
public inspection during regular 
business hours in the Dockets Reference 
Room (room 239) of the Federal 
Communications Commission, 1919 M 
Street NW., Washington, DC 20554.

12. Accordingly, it is ordered that, 
pursuant to section 4(i) and 303(r) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i) and 303(r), 
this further notice of proposed 
Rulemaking is issued. It is further 
ordered, That the Secretary shall cause
a copy of this further notice to be sent 
to the Chief Counsel for advocacy of the 
Small Business Administration.
Paperwork Reduction Act

The following collections of 
information contained in this proposed 
rule have been submitted to the Office 
of Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3504(h)). 
Copies of this submission may be 
purchased from the Commission’s copy 
contractor, International Transcription

Service, Inc., (202) 857-3800, 2100 M 
Street NW., suite 140, Washington, DC 
20037. Persons wishing to comment on 
this collection of information should 
direct their comments to Timothy Fain, 
(202) 395-3561, Office of Management 
and Budget, room 3235, NEOB, 
Washington, DC 20503. A copy of any 
comments file with the Office of 
Management and Budget should also be 
sent to the following address at the 
Commission: Federal Communications 
Commission, Records Management 
Division, room 234, Paperwork 
Reduction Project, Washington, DC 
20554. For further information contact 
Judy Boley, (202) 632-7513.

Title: Revision of part 22 of the 
Commission’s Rules Governing the 
Public Mobile Services, CC Docket No. 
92-115, FNPRM.

OMB Number: 3060-0508.
Action: Proposed new and revised 

collections.
R espondents: Businesses or other for 

profit, including small businesses.
Frequency o f  R esponse: On occasion.
Public Burden For the C ollections Is 

Estim ated As Follow s:

Proposed requirements

Esti
mated 
aver
age 

hours 
per re
sponse

Estimated
annual
burden

Service Area Boundary 3200
Extensions .............. 2 1700

Ceil Sites Report........ 1 1700
System Information Up-

date........................ 1 4000
931 MHz Applications .. 1

Total Annual
Hours ........... 10,600

N eeds and Uses: The further notice of 
proposed rulemaking solicits public 
comment to revise part 22 of FCC’s rules 
governing the Public Mobile Services. • 
The revisions are proposed in order to 
make the rules easier to understand, 
eliminate outdated rules and 
unnecessary information collection 
requirements, streamline licensing 
procedures, and allow licensees greater 
flexibility in providing service to the 
public. Generally, the collected 
information is used to determine the 
legal and technical qualifications of the 
respondents.
Regulatory Flexibility

Pursuant to the Regulatory Flexibility 
Act of 1980, the Commission’s initial 
regulatory flexibility analysis follows:
Reason fo r  Action and O bjective

The Commission is proposing to 
revise title 47, part 22 of the Code of

Federal Regulations to eliminate 
unnecessary information collection 
requirements and, whenever possible, 
provide greater flexibility to carriers 
while at the same time promoting the 
public interest. The objective of this 
proposal is to provide effective arid 
adaptive regulation for communications.
Legal Basis

Authority for this further notice is 
contained in sections 4(i) and 303(r) of the 
Communications Act of 1934, 47 U.S.C.
154(i) and 303(r).

Reporting, R ecordkeeping and Other 
C om pliance Requirem ents

The proposed rules would not 
significantly change the existing 
reporting, recordkeeping and other 
compliance requirements. In the case of 
required map filings, for example, the 
proposal merely changes the scale of the 
map filed. Several new requirements are 
proposed. For example, one of the 
proposed new rules would require that 
cellular licensees submit information for 
each of their external cell sites. Another 
proposed rule would require that 
applicants for 931 MHz paging service 
request specific frequencies in their 
applications.
F ederal Rules That Overlap, D uplicate 
or Conflict With These Rules

None.
D escription, Potential Im pact and 
Number o f  Sm all Entities A ffected

There are approximately 8,600 
licensees subject to the rules in part 22. 
A substantial portion of these are small 
entities. There are also a number of 
small entities whose business is 
consulting or providing other services in 
connection with part 22. The proposed 
further notice would not significantly 
impact these small entities.
Significant A lternatives M inimizing 
Im pact on Sm all Entities and Consistent 
With States O bjectives

The proposals contained in this 
Further Notice are meant to simplify 
and ease the regulatory burden on all 
Public Mobile Services applicants and 
licensees consistent With die 
Commission’s established public 
interest objectives.

The Chief Counsel for Advocacy of 
the Small Business Administration will 
be served with a copy of this Further 
Notice of Proposed Rule Making in 
accordance with section 603(a) of the 
Regulatory Flexibility Act, 5 U.S.C; 
603(a).
List of Subjects in 47 CFR Part 22

Public mobile services, Radio.
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Federal Communications Commission. 
William F. Caton,
Acting Secretary.
¡FR Doc. 94-14455 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE

48 CFR Part 215

Defense Federal Acquisition 
Regulation Supplement; Overhead 
Should-Cost Reviews

AGENCY: Department of Defense (DoD). 
Q02 ; ' ■
ACTION: Proposed rule w i th  request for 
p u b lic  comments.

SUMMARY: The Department o f Defense is 
proposing changes to the Defense 
Federal Acquisition Regulation 
Supplement (DFARS) to provide criteria 
for when DoD activities should consider 
performing should-cost reviews.
DATES: Comments on the proposed 
DFARS rule should be submitted in 
writing to the address shown below on 
or before August 16,1994 to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to Defense 
Acquisition Regulations Directorate, 
Attn: IMD 3D139, PDUSD(A&T), 3062 
Defense Pentagon, Washington, DC 
20301-3062. Telefax number (703) 604- 
5971. Please cite DFARS Case 92-D010 
in all correspondence related to this 
issue.
FOR FURTHER INFORMATION CONTACT:
Mrs. Alyce Sullivan, (703) 604-5929. 
SUPPLEMENTARY INFORMATION:

A. Background
This proposed rule originated based 

on a recommendation in the General 
Accounting Office (GAO) report dated 
October 30,1991, entitled “Economy 
and Efficiency Audits Can Help Reduce 
Overhead Costs,” which recommends 
that regulations be revised to provide 
guidance for the use of overhead 
should-cost reviews. The proposed rule 
modifies DFARS 215.810 to supplement 
the FAR rule published for public 
comment on April 6 ,1994 (59 FR 
16388). It provides specific criteria for 
when DoD activities should consider 
performing should-cost reviews.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 etseq ., 
because contracts awarded to small

entities normally are not subject to 
program or overhead should-cost 
reviews. An initial regulatory flexibility 
analysis has, therefore, not been 
performed. Comments are invited from 
small businesses and other interested 
parties. Comments from small entities 
concerning the affected DFARS sections 
will also be considered in accordance 
with section 610 of the Act. Such 
comments must be submitted separately 
and cite DFARS Case 94-610 in 
correspondence.
C. Paperwork Reduction Act

The proposed rule does not impose 
any additional reporting or 
recordkeeping requirements which 
require the approval of OMB under 44 
U.S.C. 3501, etseq .
List of Subjects in 48 CFR Part 215 

Government procurement.
Claudia L. Naugle,
Deputy Director, D efense A cquisition  
Regulations Council.

Therefore, it is proposed that 48 CFR 
part 215 be amended as follows:

1. The authority citation for 48 CFR 
part 215 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR part
1.

PART 215— CONTRACTING BY 
NEGOTIATION

2. Section 215.810 is revised to read 
as follows:

215.810 Should-cost review.
3. Section 215.810-2 is added to read 

as follows:

215.810- 2 Program should-cost review.
(b) DoD contracting activities should

consider performing a program should- 
cost review before award of a definitive 
major systems contract exceeding $100 
million.

4. Section 215.810—3 is added to read 
as follows:

215.810- 0 Overhead should-cost review.
(b)(i) The Defense Contract

Management Command/Defense 
Logistics Agency (DCMC/DLA), or the 
military department responsible for 
performing contract administration 
functions (e.g., Navy SUPSHIP), should 
consider performing an overhead 
should-cost review of a contractor 
business unit (as defined in FAR 31.001) 
when all the following conditions 
exist—

(A) Projected annual sales to DoD 
exceed $1 billion;

(B) Projected DoD vs. total business 
exceeds 30 percent;

(C) High level of sole-source DoD 
contracts;

(D) Significant volume of proposal 
activity anticipated; and

(E) Production or development of 
major weapon system or program 
anticipated.

(ii) The head of the contracting 
activity may request an overhead 
should-cost review for a business unit 
which does not meet the criteria in 
paragraph (b)(i) of this subsection.

(iii) Overhead should-cost reviews are 
labor intensive and require participation 
by file buying activities, contract 
administration, and contract audit 
elements. The extent of availability of 
military department, contract 
administration, and contract audit 
resources to support DCMC/DLA-led 
teams should be considered when 
determining whether a review will be 
conducted. Overhead should-cost 
reviews generally shall not be 
conducted at a contractor business 
segment more frequently than every 
three years.
[FR Doc. 94-14320  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE S000-O4-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 676
p.D. 060994B]

Limited Access Management of 
Federal Fisheries in and Off of Alaska

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notice of availability of 
amendments to Fishery Management 
Plans and request for comments.

SUMMARY: NMFS announces that the 
North Pacific Fishery Management 
Council (Council) has submitted 
Amendment 31 to the Fishery 
Management Plan (FMP) for the 
Groundfish Fishery of the Bering Sea 
and Aleutian Islands Area (BSAI) and 
Amendment 35 to the FMP for 
Groundfish of the Gulf of Alaska (GOA) 
for Secretarial review and is requesting 
comments from the public. These 
amendments would implement the 
Modified Block proposal, an action 
intended to discourage excessive 
consolidation in the Pacific halibut and 
sablefish individual fishing quota (IFQ) 
program.
DATES: Comments on the FMP 
amendments should be submitted by 
August 12,1994.
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ADDRESSES: Comments on the FMP 
amendments should be submitted to 
Ronald J. Berg, Chief, Fisheries 
Management Division, Alaska Region, 
NMFS, 709 W. 9th, Room 453, Juneau, 
AK 99801 or P.O. Box 21668, Juneau, 
AK 99802, Attention: Lori.J. Gravel. 
Copies of the amendments and the 
environmental assessment/regulatory 
impact review/initial regulatory 
flexibility analysis prepared for the 
amendments are available from the 
Council, P.O. Box 103136, Anchorage, 
AK 99510.
FOR FURTHER INFORMATION CONTACT: John 
Lepore, 907-586—7228.
SUPPLEMENTARY INFORMATION: The 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act) 
requires that each Regional Fishery 
Management Council submit any fishery

management plan or plan amendment it 
prepares to the Secretary of Commerce 
(Secretary) for review and approval, 
disapproval, or partial disapproval. The 
Magnuson Act also requires that the 
Secretary, upon reviewing the plan or 
amendment, must immediately publish 
a notice that the plan or amendment is 
available for public review and 
comment. The Secretary will consider 
the public comments received during 
the comment period in determining 
whether to approve the plan or 
amendment.

Amendments 31 and 35 to the 
respective FMPs would implement the 
Modified Block proposal to the Pacific 
halibut and sablcfish IFQ program. 
These amendments would authorize the 
issuance of quota share (QS) blocks for 
QS that would have resulted in less than
20,000 lb (9 mt) of IFQ based on the

1994 total allowable catch for fixed gear 
in the halibut and sablefish fisheries, 
allow the combination of QS blocks that 
are less than 1,000 lb (0.5 mt) of IFQ for 
halibut and less than 3,000 lb (1.4 mt) 
for sablefish, and restrict the amount of 
blocks, that may be held in any one IFQ 
regulatory area. These amendments are 
intended to prevent excessive 
consolidation of the Pacific halibut and 
sablefish fisheries off Alaska, and are 
consistent with the management 
objectives of the Magnuson Act and the 
Northern Pacific Halibut Act.

Dated: June 13,1994.
David S. Crestin,
Acting D irector, O ffice o f  F isheries 
Conservation and M anagement, N ational 
M arine F isheries Service.
[FR Doc. 94-14724 Filed 6 -1 3 -9 4 ; 4:36 pml 
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE 

Forest Service

Florida National Scenic Trail Advisory 
Council

AGENCY: Forest Service, USD A.
ACTION: Notice o f meeting.

SUMMARY: This notice announces the 
schedule and proposed agenda of a 
meeting of the Florida National Scenic 
Trail Advisory Council.
OATES: The meeting is scheduled Friday, 
July 22, 7:30 p.m. through Sunday, July
2 4 ,1994, noon. Anyone wishing to 
make an oral statement must contact the 
Florida National Scenic Trails 
Coordinator by July 15,1994.
ADDRESSES: The meeting will be held at 
the Pensacola Grand Hotel, 200 East 
Gregory Street, Pensacola, Florida 
32501. Written statements can be sent to 
the National Forests in Florida, 
Woodcrest Office Park, 325 John Knox 
Road, suite F-100, Tallahassee, Florida 
32303.
FOR FURTHER INFORMATION CONTACT: 
Debbie Allen, Florida National Scenic 
Trail Coordinator, (904) 942-9300.
SUPPLEMENTARY INFORMATION: The 
meeting will be open to the public. 
Interested persons may make oral 
comments during a public comment 
session. Anyone wishing to make an 
oral statement at the meeting must 
contact the Florida National Scenic 
Trail Coordinator by July 15,1994.

Subjects to be covered at the meeting 
are the discussion of a trail sign plan, 
the route in the Panhandle for the 
Florida National Scenic Trail, and 
future direction for the Council.

Dated: June 13,1994.
Lyle Laverty,
Acting Deputy Chief.
|FR Doc. 94-14789 Filed 6 -1 6 -9 4 ; 8:45 am| 
BILUNG CODE 3410-11-M

Nomination of Significant Caves

AGENCY: Forest Service, USDA.
ACTION: Notice and call for nominations.

SUMMARY: The Secretary of Agriculture 
is requesting nominations for the listing 
of significant caves on National Forest 
System lands administered by the Forest 
Service. This call for nominations is in 
response to provisions in the Federal 
Cave Resources Protection Act of 1988 
which directs the Secretary of 
Agriculture to prepare and maintain a 
listing of significant caves.
DATES: Nominations to be considered for 
the initial listing of significant caves 
must be received by December 14,1994. 
Nominations received after this date 
will be considered in subsequent 
listings.
ADDRESSES: Send written nominations 
to Cave Nominations Clearinghouse,
P.O. Box 10, Three Rivers, CA 93271. 
FOR FURTHER INFORMATION CONTACT: 
Brent Botts, USDA, Forest Service, P.O. 
Box 96090, Washington, DC 20090- 
6090, 202-205-1313.
SUPPLEMENTARY INFORMATION: The 
criteria for selection of significant caves 
is found in part 290 of title 36 Code of 
Federal Regulations. Federal caves 
considered for nomination must meet 
one or more of the criteria listed in 36 
CFR part 290.3(c). Any person or 
organization may submit a nomination.

Nominations must follow a prescribed 
format as outlined in an information 
packet which is available from a forest 
or regional office of the Forest Service. 
Copies of the information packet can 
also be obtained by writing Brent Botts, 
Cave Coordinator, P.O. Box 96090, 
Washington, DC 20090-6090.

Dated: May 31 ,1994.
David A. Harcharik,
Acting C hief, Forest Service.
(FR Doc. 94-14790 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 3410-11-M

DEPARTMENT OF THE INTERIOR

Office of the Secretary

Notice of Availability of the Draft 
Environmental Impact Statement for 
the Exxon Valdez Oil Spill Restoration 
Plan

AGENCY: Forest Service, Department of 
Agriculture, and the Office of the 
Secretary, Department of the Interior.

National Marine Fisheries Service. 
Department of Commerce is a 
cooperating agency.
ACTION: Notice of availability of the draft 
environmental impact statement for the 
Exxon Valdez restoration plan.

SUMMARY: On behalf of the Exxon 
Valdez Trustee Council, the Department 
of Agriculture, Forest Service 
announces the availability of the Draft 
Environmental Impact Statement (DEIS) 
for the Exxon Valdez Oil Spill 
Restoration Plan. This notice announces 
the locations and dates of public 
meetings to solicit comments on the 
DEIS. The responsible official for the 
preparation of the DEIS is the Regional 
Forester, Phil Janik. The Restoration 
Plan will establish management 
direction and guide all natural resource 
restoration activities covered by the 
civil settlement to the Exxon Valdez oil 
spill.
DATES: Comments concerning the DEIS 
should be received within 45 days of the 
publication of the Notice of Availability 
by the Environmental Protection Agency 
in the Federal Register.
ADDRESSES: Send written comments to 
or for copies of a Summary of the DEIS 
or for copies of the DEIS itself, contact 
the Oil Spill Public Information Office, 
645 G. Street, Anchorage, Alaska, 99501. 
Phone number 907 278-8008 or within 
Alaska 800 478-7745, outside Alaska 
800 283-7745. Copies also will be sent 
to public libraries in Anchorage, Juneau, 
Fairbanks, Valdez, Cordova, Kodiak, 
Homer, and Seward, Alaska for review.
SUPPLEMENTARY INFORMATION:
A. Introduction

On October 8,1991, a federal court 
approved settlement between the State 
and Federal governments and Exxon 
under which Exxon will pay $1 billion 
in criminal restitution and civil 
damages to the governments. The State 
and Federal Trustees will receive $900 
million in civil damages from Exxon 
over the 10 years. The funds are to be 
used to restore to their pre-spill 
condition the natural resources and the 
services they provide, that were injured 
by the Exxon Valdez oil spill. This 
includes the restoration of any natural 
resource injured, lost or destroyed and 
the services provided by that resource or 
which replaces or substitutes for the 
injured, lost or destroyed resource and 
affected services. Restoration includes



31192 Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Notices

all phases of injury assessment, 
restoration, replacement, and 
enhancement of natural resources, and 
acquisition of equivalent resources and 
services.

All decisions about restoration and 
uses of restoration-funds are determined 
by six natural resources Trustees, three 
Federal and three State. The three 
Federal Trustees are: The Administrator 
for the National Oceanic and 
Atmospheric Administration, U.S. 
Department of Commerce, and the 
Secretaries of the Department of 
Agriculture and of the Interior. The 
three State Trustees are: The - 
Commissioners of Fish and Game and 
Environmental Conservation, and the 
Attorney General. A Trustee Council, 
located in Alaska, which is made up of 
the three State Trustees and designees of 
the three Federal Trustees, is 
responsible for decisions relating to the 
assessment of injuries, uses of the 
restoration funds, and all restoration 
activities including the preparation of a 
Restoration Plan.

On April 10,1992 (57 FR 12473- 
12475) on behalf of the Exxon Valdez 
Trustee Council, the Forest Service 
published a Notice of Intent to prepare 
an EIS on the Restoration Plan. This was 
later revised on January 14; 1994 (59 FR 
2352-2353). Since then the Trustee 
Council developed a draft Restoration 
Plan which has become the proposed 
action for the analysis conducted in the 
DEIS.
B. Draft Restoration Plan

The proposed action (Draft 
Restoration Plan) consists of nine pokey 
statements, a discussion of categories of 
restoration actions and broad objectives 
for injured resources. The policies for 
identifying and conducting restoration 
actions are:

1. The restoration program will take 
an ecosystem approach.

2. Restoration activities may be 
considered for any injured resource or 
service.

3. Most restoration activities will 
occur within the spill area. However, 
restoration activities outside the spill 
are, but within Alaska, may be 
considered when the most effective 
restoration actions for an injured 
migratory population are in a part of its 
range outside the spill area or when the 
information acquired from research and

monitoring activities outside the spill 
area will be important for restoration or 
understanding injuries within the spill 
area.

4. Restoration activities will 
emphasize resources and services that 
have not recovered. Resources and 
services will be enhanced, as 
appropriate, to promote restoration. 
Restoration projects should not 
adversely affect the ecosystem.

5. Projects designed to restore or 
enhance an injured service must have a 
sufficient relationship to an injured 
resource; must benefit the same user 
group that was injured; and, should be 
compatible with the character and 
public uses of the area.

6. Competitive proposals for 
restoration projects will be encouraged.

7. Restoration projects will be subject 
to independent scientific review before 
Trustee Council approval.

8. Meaningful public participation in 
restoration decisions will be actively 
solicited.

9. Government agencies will be 
funded only for restoration work that 
they do not normally conduct.

Four types of restoration actions are 
identified and discussed in the Draft 
Restoration Plan; General restoration, 
habitat protection and acquisition, 
monitoring and research, and public 
information and administration. 
Alternatives to the proposed action 
place different emphases on each of 
these categories o j restoration actions.

General Restoration consists of 
activities that fall within manipulation 
of the environment, management of 
human use for reduction of marine 
pollution. Decisions about conducting 
general restoration projects would look 
at the following factors: Extent of 
natural recovery, the value of an injured 
resource to the ecosystem and to the 
publicy the duration of benefits, the 
technical feasibility of the project, the 
likelihood of success, the relationship of 
costs to expected benefits, potential for 
harmful side effects, benefits to more 
than one resource, effects on health and 
human safety, consistency with 
applicable laws, and policies, and 
duplication with other actions.

Habitat Protection and Acquisition is 
a category that includes purchase of 
private land or interests in land such as 
conservation easements, mineral rights,

or timber rights. It also includes 
recommendations for changing public 
agency management practices. Specific 
policies that relate to habitat protection 
and acquisition are proposed. These 
policies deal with ranking potential 
lands to determine potential benefits, 
the need for a willing seller, purchasing 
at fair market value, post acquisition 
management of the acquired lands and 
involving the public in the prioritization 
process.

Monitoring and Research consists of 
recovery monitoring, restoration 
monitoring and ecological monitoring 
and research. Specific policies 
governing the selecting and performance 
of monitoring activities are discussed in 
the Draft Restoration Plan.

Public Information and 
Administration is the last category of 
restoration actions. It consists of all 
necessary administrative actions that are 
not attributable to a particular project. 
The Draft Restoration Plan goal for this 
category is for administrative costs to 
average no more than 5% of overall 
restoration expenditures for the 
remainder of the settlement period.

General restoration objectives have 
been developed for resources that are 
recovering, resources not recovering, 
resources where the recovery is 
unknown, resources such as 
archaeological resources and 
wilderness, and services. These broad 
objectives will guide in the 
development of annual work plans.

Further information regarding the 
proposed action and possible restoration 
alternatives is included in the Draft 
Exxon Valdez Oil Spill Restoration Plan, 
Summary of Alternatives for Public 
Comment, April 1993; the Supplement 
to Draft Exxon Valdez Oil spill 
Restoration Plan, Summary of 
Alternatives for Public Comment, June 
1993; the Summary of Public Comment 
on Alternatives of the Draft Exxon 
Valdez Oil Spill Restoration Plan, 
September 1993; and the Draft Exxon 
Valdez Oil Spill Restoration Plan, 
November 1993. Copies of these 
documents may be requested from the 
Oil Spill Public Information Office, 645
G. Street, Anchorage, Alaska, 99501. 
Phone number 907 278-8008 or within 
Alaska 800 478-7745, outside Alaska 
800 283-7745.
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C. Public Meetings
During the comment period for the 

DEIS public meetings will be held on 
the following dates at the locations 
shown:
June 27,1994—EVOS Trustee Council 

Restoration Office, 645 G. Street, suite 
100, Anchorage, AK 

June 29,1994—Kenai Fjords National 
Park Visitor’s Center, 1212 4th 
Avenue, Small Boat Harbor, Seward, 
AK

July 1,1994—City Council Chambers, 
491 E Pioneer Avenue, Homer, AK 

July 5,1994—Alaska Dept, of Fish and 
Game Conference Room, 211 Mission 
Road, Kodiak, AK

July 7,1994—U.S. Forest Service Third 
Floor Conference Room, 612 Second 
Street, Cordova, AK 

July 19,1994—City Council Chambers, 
212 Chenega Avenue, Valdez, AK

D. Comments
The comment period on the DEIS will 

be 45 days from the date the 
Environmental Protection Agency’s 
notice of availability appears in the 
Federal Register. It is very important 
that those interested in this proposed 
action participate at this time. To be 
most helpful, comments on the DEIS 
statement should be as specific as 
possible, and may address the adequacy 
of the statement or the merits of the 
alternatives discussed. (See the Council

on Environmental Quality Regulations 
for implementing the procedural 
provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3).

In addition, Federal court decisions 
have established that reviewers of DEIS 
statements must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer’s position and concerns. 
Vermont Yankee Nuclear Power Corp. v. 
NRDC. 435 U.S. 519, 553 (1978). 
Environmental objections that could 
have been raised at the draft stage may 
be waived if not raised until after 
completion of the final EIS. Wisconsin 
Heritage, Inc. v. Harris, 490 F. Supp. 
1334,1338 (E.D. Wis. 1980). The reason 
for this is to ensure that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final.

Dated: June 9 ,1994 ..
Phil Janik,
Regional Forester, Alaska Region Forest 
Service, Department o f Agriculture.

Dated: June 13,1994.
Robert P. Davison,
Deputy Assistant Secretary for Fish and 
Wildlife and Parks, Department o f the 
Interior.
[FR Doc. 94-14716 Filed 6 -1 6 -9 4 : 8:45 am| 
BILLING CODE 3410-11-M

Packers and Stockyards 
Administration

Amendment to Certification of Central 
Filing System— Oklahoma

The Statewide central filing system of 
Oklahoma has been previously certified, 
pursuant to Section 1324 of the Food 
Security Act of 1985, on the basis of 
information submitted by the Oklahoma 
Secretary of State, for farm products 
produced in that State (52 FR 49056, 
December 29,1987).

The certification is hereby amended 
on the basis of information submitted by 
Glo Henley, Secretary of State, for an 
additional farm product produced in 
that State as follows: 
goat embryos

This is issued pursuant to authority 
delegated by the Secretary of Agriculture.

Authority: Sec. 1324(c) (2), Pub. L. 99-198 , 
99 Stat. 1535, 7 U.S.C. 1631(c) (2); 7CFR 
§§ 2.18(e) (3), 2.56(a) (3), 55 F.R. 22795.

Dated: June 13,1994.
Calvin W . W atkins,
Acting Administrator, Packers and 
Stockyards Administration.
[FR Doc. 94-14743 Filed 6 -1 6 -9 4 ; 8:45 am! 
BILLING CODE 3410-KD-P
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Rural Electrification Administration

Dickson Electric System; Finding of No 
Significant Impact

AGENCY: Rural Electrification 
Administration, USDA.
ACTION: Notice of finding of no 
significant impact.

SUMMARY: Notice is hereby given that 
the Rural Electrification Administration 
(REA) has made a finding of no 
significant impact (FONSI) with respect 
to the potential environmental impacts 
resulting from a proposal by Dickson 
Electric System to construct a new 
headquarters, operations center, and 
warehouse in Dickson, Dickson County, 
Tennessee. The FONSI is based on a 
Borrower’s Environmental Report 
submitted to REA by Dickson Electric 
System. REA conducted an independent 
evaluation of the report and concurs 
with its scope and content. In 
accordance with REA Environmental 
Policies and Procedures, 7 CFR 1794.61, 
REA has adopted the borrower’s 
environmental report as its 
environmental assessment for the 
proposed facility.
FOR FURTHER INFORMATION CONTACT: 
Lawrence R. Wolfe, Chief,
Environmental Compliance Branch,

■■ V r .  -

Electric Staff Division, REA, South 
Agriculture Building, Washington, DC 
20250, telephone (202) 720-1784. 
SUPPLEMENTARY INFORMATION: The 
proposed facility is to be located on 
Cowan Road 0.75 mile south of 
downtown Dickson on the south edge of 
the developed commercial and light 
industrial area of the city. The facility 
will require approximately 13 acres of 
clearing on a 28.75 acre tract of land.

The proposed facility will include the 
following:
A 15,800-square foot headquarters 

building,
A 15,000-square foot warehouse,
A 5-bay vehicle maintenance building 

with covered islands for gasoline and 
diesel fuel pumps,

A small PCB testing building with an 
outdoor concrete transformer storage 
pad approximately 20 foot by 120 
foot,

A 3-acre pole storage yard,
Paved public and employee parking 

spaces, and
A 180-foot radio tower.

Alternatives considered to the project 
as proposed were no action and 
constructing the new facility adjacent to 
Dickson Electric System’s existing 
warehouse.

Copies of the environmental 
assessment and FONSI are available for

review at, or can be obtained from, REA 
at the address provided herein or Mr.
E.R. Brown, Manager, Dickson Electric 
System, P.O. Box 627, Dickson, 
Tennessee 37056, telephone (615) 446- 
9051.

Date: June 8 ,1994 .
Adam M. Golodner,
Deputy Administrator Program Operations. 
[FR Doc. 94-14796  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 3410-15-4»

DEPARTMENT OF COMMERCE

Bureau of Export Administration

Computer Systems Technical Advisory 
Committee; Partially Closed Meeting

A meeting of the Computer Systems 
Technical Advisory Committee will be 
held July 11 & 12,1994, in the Western 
Regional Office, Bureau of Export 
Administration, U.S. Department of 
Commerce, 5201 Great America 
Parkway, Suite 333, Santa Clara, 
California. The Committee advises the 
Office of Technology and Policy 
Analysis with respect to technical 
questions that affect the level of export 
controls applicable to computer 
systems/peripherals or technology.



Federa] Register 7  V ó i.5 9 , N o. H 6  /  Friday, Jane 17, 1Ü94 / Notices 3 1 1 9 5

Agenda
Executive Session  July 11—9:00 a.ra.~ 

12:00 p.m.
1. Discussion of matters properly 

classified under Executive Order 
12356, dealing with the U.S. and 
COCOM control program and 
strategic criteria related thereto.

General Session  July 11—1:00 pjm.-5:00 
p.m.

2. Opening remarks by the Chairmen.
3. Presentation of papers or comments 

by the public.
4. Presentation of Cray Research, Inc. 

on computer controls.
5. Discussion on rules of aggregation 

according to the Composite 
Theoretical Performance (CTP) 
formula.

General Session  July 12—9:00 a.m.-4:00 
pm.

6. Discussion on graphics 
performance measurement and 
control thresholds.

7. Review ed software controls in 
Categoary 4, Part Dl

8. Discussion on expansion of foreign 
policy controls in Category 4.

9. Discussion on the role of CSTAC in 
the post-COCOM era.

10. Preview of work plan for the 
coming year.

Executive Session  July 12—4:00 p.m.— 
5:00 pju.

11. Discussion of matters properly

classified under Executive Order 
12356, dealing with die U.S. and 
COCOM control program and 
strategic criteria related thereto.

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extend that time permits, members of 
the public may present oral statements 
to the Committee. Written statements 
may be submitted at any time before or 
after the meeting. However, to facilitate 
distribution of public presentation 
materials to the Committee members, 
the Committee suggests that presenters 
forward the public presentation 
materials two weeks prior to the 
meeting date to the following address: 
Ms. Lee Ann Carpenter, TAC Unit/OAS/ 
EA Room 3886C, Bureau of Export 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230.

The Assistant Secretary for 
Administration, with the concurrence of 
the General Counsel, formally 
determined on January 6,1994, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings of the 
Committee mid of any Subcommittee 
thereof, dealing with the classified 
materials listed in  5 U.S.C,552b{cKl) 
shall be exempt from the provisions , 
relating to public meetings found In 
section 10 (a)(1) «ad (a)(3), of the

Federal Advisory Committee AcL Hie 
remaining series of meetings or portions 
thereof will be open to the public.

A copy of the Notice of Determination 
to close meetings or portions of 
meetings of the Committee is available 
for public inspection and copying in the 
Central Reference and Records 
Inspection Facility, room 6020, U S. 
Department of Commerce, Washington,
D.C. 20230. For further information or 
copies of the minutes, contact Lee Ann 
Carpenter on (202) 482-2583.

Dated: June 14,1994.
Betty Ferrell,
Director, Technical Advisory Committee Unit 
fFR Doc. 94-14843 Filed 6-16-94; 8:4S am) 
BILLING CODE 35tO-OT-M

Internationa) Trade Administration

[A-S51-824]

Notice of Preliminary Determination of 
Sales at Less than Fair Value and 
Postponement of Final Determination: 
Siltcomanganese from Brazil

AGENCY. Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: fon e 17, 1994^
FOR FURTHER INFORMATION CONTACT: Lori 
Way or Stephen Alley, Office of
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Antidumping Investigations, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230; 
telephone (202) 482-0656 or 482-5288, 
respectively.
Preliminary Determination:

We preliminarily determine that 
silicomanganese from Brazil is being, or 
is likely to be, sold in the United States 
at less than fair value, as provided in 
section 733 of the Tariff Act of 1930, as 
ámendéd (the Act). The estimated 
margins are shown in the “Suspension 
of Liquidation” section of this notice.
Case History

Since the initiation of this 
investigation on December 2,1993 (58 
FR 64553, December 8,1993), the 
following events have occurred.

On December 27,1993, the U.S. 
International Trade Commission (ITC) 
issued an affirmative preliminary 
determination in this case (see USITC 
Publication 2714, December, 1993).

We issued the antidumping 
questionnaire on January 18,1994, to 
Compánhia Paulista de Ferro-Ligas and 
Sibra-Eletrosiderurgica Brasileña S/A 
(collectively, “Paulista”). On January
24,1994, representatives of the 
Department of Commerce (the 
Department) met with Paulista officials 
in Brazil to provide further explanation 
of the antidumping questionnaire and to

answer outstanding technical and 
procedural questions.

Responses to the questionnaire were 
received on February 4 ,1994, and 
March 7,1994. Petitioners in this 
investigation, Elkem Metals Company 
and the Oil, Chemical & Atomic 
Workers, Local 3-639, submitted 
comments regarding deficiencies in 
Paulista’s questionnaire responses on 
March 17 and 18,1994. A supplemental 
questionnaire was issued on March 28,
1994. Paulista submitted responses to 
this questionnaire in April and May, 
1994.

On February 2 and 8,1994, Paulista 
asked the Department to amend the 
product matching criteria included in 
Appendix V of its questionnaire. 
Petitioners submitted comments on 
Paulista’s request on February 7 and 9, 
1994. On February 10,1994, we 
amended Appendix V with respect to 
the silicon content and sieve size 
categories (see letter from Gary 
Taverman to Dorsey & Whitnéy, dated 
February 10,1994, on file in Room B— 
099 of the main building of the 
Department of Commerce).

At the request of petitioners, on 
March: 30,1994, the Department 
postponed its preliminary 
determination until no later than June
10,1994 (59 FR 16177, April 6,1994).

On May 13,1994, based on 
petitioners’ March 14,1994, allegation 
of sales below cost of production (COP).

the Department initiated a COP 
investigation (see  decision 
memorandum from Richard Moreland to 
Barbara Stafford, dated May 13,1994) 
and issued a COP questionnaire. 
However, because of the deadline 
established for Paulista’s COP 
questionnaire response, this information 
could not be considered for the 
preliminary determination. It will be 
considered for the final determination.

Postponement of Final Determination

Pursuant to section 735(a)(2)(A) of the 
Act, on April 26,1994, Paulista 
requested that, in the event of an 
affirmative preliminary determination 
in this investigation, the Department 
postpone its final determination to 135 
days after the date of publication of an 
affirmative preliminary determination. 
Pursuant to 19 CFR 353.20(b), if our 
preliminary determination is 
affirmative, and the Department receives 
a request from producers or resellers 
who account for a significant portion of 
the exports under investigation, we will, 
absent compelling reasons for denial, 
grant the request. Because Paulista 
represents a significant portion of the 
exports under investigation and there 
are no compelling reasons to deny the 
request, we are postponing the final 
determination until the 135th day after 
the date of publication of this notice in 
the Federal Register.
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Scope o f  Investigation

The merchandise covered by this 
investigation is silicomanganese. 
Silicomanganese, which is sometimes 
called ferrosilicon manganese, is a 
ferroalloy composed principally of 
manganese, silicon, and iron, and 
normally containing much smaller 
proportions of minor elements, such as 
carbon, phosphorous and sulfur. 
Silicomanganese generally contains by 
weight not less than 4% iron, more than 
30% manganese, more than 8% silicon 
and not more than 3% phosphorous. All 
compositions, forms and sizes of 
silicomanganese are included within the 
scope of this investigation, including 
silicomanganese slag, fines and 
briquettes. Silicomanganese is used 
primarily in steel production as a source 
of both silicon and manganese. This 
investigation covers all 
silicomanganese, regardless of its tariff 
classification. Most silicomanganese is 
currently classifiable under subheading
7202.30.0000 of the Harmonized Tariff 
Schedule of the United States (HTS), 
Some silicomanganese may also be 
classifiable, under HTS subheading
7202.99.5040. Although the HTS 
subheading is provided for convenience

and customs purposes, our written 
description of the scope of this 
proceeding is dispositive. -
Period o f  Investigation

The period of investigation (POI) is 
June 1,1993, through November 30, 
1993.
Such or Sim ilar Com parisons

We have determined that the class or 
kind of merchandise subject to this 
investigation constitutes two such or 
similar categories: silicomanganese 
lumps and silicomanganese fines. In 
making our fair value comparisons, in 
accordance with the Department’s 
standard methodology, we first 
compared identical merchandise. Where 
there were no sales of identical 
merchandise in the home market to 
compare to ULS. sales, we made similar 
merchandise comparisons on the basis 
of the criteria defined in Appendix V to 
the antidumping duty questionnaire. In 
accordance with 19 CFR 353.58, the 
Department normally attempts to 
compare U.,S. sales to home market sales 
made at the same level of trade, where 
possible. Because Paulista did not make 
sales at the same level of trade in Brazil 
and the United States, we made

comparisons without regard to level of 
trade.
Fair Value Com parisons

To determine whether Paulista’s sales 
of silicomanganese from Brazil to the 
United States were made at less than 
fair value, we compared the United 
States price (USP) to the foreign market 
value (FMV), as specified in the “United 
States Price” and “Foreign Market 
Value” sections of this notice.
United States Price

In accordance with section 772(b) of 
the Act, we based USP for Paulista on 
purchase price because all sales were 
made to unrelated parties prior to 
importation into the United States.

We calculated purchase price sales 
based on prices to unrelated customers 
in the United States. We made 
deductions, where appropriate, for 
foreign brokerage, handling and foreign 
inland freight in order to adjust these 
prices to an ex-fectory basis. We did not 
add an amount for interest revenue 
because Paulista failed to place 
adequate information onThe record to 
support this adjustment (see 
concurrence memorandum, dated June
3,1994). We will, however, examiné
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this issue further at veri fication, and 
consider it for the final determination*

On October 7,1993, the Court of 
International Trade (CIT), in Federal- 
Mogul Corp. and The Torrington Co. v. 
United States, Slip Op. 93-194 (CIT, 
October 7,1993), rejected the 
Department’s methodology for 
calculating an addition to USP under 
section 772(d)(1)(C) of the Act to 
account for taxes that the exporting 
country would have assessed on the 
merchandise had it been sold in the 
home market. The CIT held that the 
addition to USP under section 
772(d)(1)(C) of the Act should be the 
result of applying the foreign market tax 
rate to the price of the United States 
merchandise at the same point in the 
chain of commerce that the foreign 
market tax was applied to foreign 
market sales. Federal- Mogul, Slip Op.
93-194 at 12.

In accordance with the Federal-Mogul 
decision, we have added to USP the 
product of the home market tax rate and 
the price of the United States 
merchandise at the same point in the 
chain of commerce that the home 
market tax was applied to foreign 
market sales. We have also deducted 
from the USP and the FMV those 
portions of the home market tax and the 
USP tax adjustments attributable to 
expenses included in the home market 
and United States bases of the tax if 
those expenses are later deducted to 
calculate FMV and USP. These 
adjustments to the home market tax and 
the USP tax adjustment are necessary to 
prevent the methodology for calculating 
the USP tax adjustment from creating 
antidumping duty margins where no 
margins would exist if no taxes were 
levied upon foreign market sales.

This margin creation effect is due to 
the fact that the basis for calculating 
both the amount of tax included in the 
price of the foreign market merchandise 
and the amount of the USP tax 
adjustment include many expenses that 
are later deducted when calculating 
USP and FMV. After these deductions 
are made, the tax included in FMV and 
the USP tax adjustment still reflect the 
inclusion of these expenses in the bases. 
Thus, a margin may be created that is 
not dependent upon a difference 
between adjusted USP and FMV, but is 
the result of differences between the 
expenses in the United States and the 
home market that were deducted 
through adjustments.

This adjustment to avoid the margin 
creation effect is in accordance with 
court decisions. The United States Court 
of Appeals has held that the application 
of the USP tax adjustment under section 
772(d)(1)(C) of the Act should not create

an antidumping duty margin if pre-tax 
FMV does not exceed USP. Zenith 
Electronics Corp. v. United States, 988
F.2d 1573,1581 (Fed. Cir. 1993). In 
addition, the CIT has specifically held 
that an adjustment should be made to 
mitigate the impact of expenses that are 
deducted from FMV and USP upon the 
USP tax adjustment and the amount of 
tax included in FMV. Daewoo 
Electronics Co., Ltd. v. United States,
760 F. Supp. 200, 208 (CIT, 1991). 
However, the mechanics of the 
Department’s adjustments to the USP 
tax adjustment and the foreign market 
tax amount as described above are not 
identical to those suggested in Daewoo.

In this investigation, we added to USP 
an amount for value added tax that 
would have been paid had the U.S. sale 
not been exported. In Brazil, there are 
four different taxes levied on sales of the 
subject merchandise in the home market 
which are not levied on export sales:

(1) Imposto sobre a Circulacao de 
Mercaderías e Servicos (ICMS), a 
regional tax with a rate that varies 
depending upon the state in which the 
purchase originates;

(2) Imposto sobre Produtos 
Industrializados (IPI), the Federal value- 
added tax which is lévied at a rate of 
four percent;

(3) Programa de Integracao Social 
(PIS), a social integration program tax 
which is levied at a rate of 0.65 percent; 
and

(4) Contribuicao do Fim Social 
(CONFINS), a social investment fund 
tax which is levied at a rate of 2.0 
percent.
Foreign M arket Value

In order to determine whether there 
was a sufficient volume of sales in the 
home market to serve as a viable basis 
for calculating FMV, we compared the 
volume of home market sales of subject 
merchandise to the volume of third 
country sales of subject merchandise, in 
accordance with section 773(a)(1)(B) of 
the Act. Since the total volume of 
merchandise.sold by Paulista in Brazil 
during the POI was greater than five 
percent of the aggregate volume of third 
country sales for each such or similar 
category, we determined that the home 
market was viable. Therefore, we based 
FMV on home market sales for both 
silicomanganese lumps and 
silicomanganese fines, in accordance 
with 19 CFR 353.48(a). We excluded 
from our analysis sales to a related 
customer that were not claimed by 
Paulista to be at arm’s length.

We calculated FMV based on prices to 
unrelated customers. In light of the 
Court of Appeals for the Federal 
Circuit’s (CAFC) decision in Ad Hoc

Com m ittee o f AZ-NM-TX-FL Producers 
o f  Gray Portland Cement v. United 
States, Slip Op. 93-1239 (Fed. Cir., 
January 5,1994), the Department no 
longer deducts home market movement 
charges from FMV pursuant to its 
inherent authority to fill in gaps in the 
antidumping statute. We instead adjust 
for those expenses under the 
circumstance of sale provision of 19 
CFR 353.56 and the exporter’s sales 
price offset provision of 19 CFR 
353.56(b) (1) and (2), as appropriate.

Accordingly, in the present case, we 
made circumstance of sale adjustments 
for certain post-sale home market 
movement charges under 19 CFR 
353.56. Also pursuant to 19 CFR 
353.56(a)(2), we made circumstance of 
sale adjustments, where appropriate, for 
differences in credit expenses, 
warehousing, sampling-weighing-testing 
expenses, and bank fees. In accordance 
with 19 CFR 353.56(b), we added 
commissions paid on U.S. sales and 
deducted indirect selling expenses 
incurred on sales in Brazil up to the 
amount of the U.S. commission.

Under our past practice, if the 
Department determines that a country is 
hyperinflationary, we calculate FMVs 
on a monthly basis to eliminate the 
distortive effects of inflation (see, Pinal 
Determination of Sales at Less Than Fair 
Value and Amended Antidumping Duty 
Order, Tubeless Steel Disc Wheels from 
Brazil, 53 FR 34566, September 7,1988). 
An economy is deemed to be 
hyperinflationary if its monthly 
inflation rate is greater than 5 percent or 
if its annual inflation rate is greater than 
60 percent. We determined that Brazil’s 
economy was hyper-inflationary during 
the POI. Brazil’s inflation rate was oyer 
60 percent during 1993.

We included in FMV the amount of 
the VAT collected in the home market 
[i.e., the sum of the actual IPI, PIS and 
CONFINS tax rates plus the weighted- 
average ICMS rate). However, we 
calculated the amount of tax that was 
due solely to the inclusion of price 
deductions in the original tax base (i.e., 
the sirm of any adjustments, expenses, 
and charges that were deducted from 
the tax base). See the “United States 
Price’’ section of this notice, above. This 
amount was deducted from the FMV 
after all other additions and deductions 
had been made.
Cost o f Production

Based on petitioner’s allegations, and 
in accordance with section 773(h) of the 
Act, the Department initiated ah 
investigation to determine whether 
Paulista made home market sales at 
prices below its COP over an extended 
period of time, which would riot permit
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the recovery of costs within a reasonable 
period of time. However, Paulista’s COP 
questionnaire response is due on June
16,1994, which is after the deadline for 
the preliminary determination. The 
response will, however, be Considered 
for the final determination.

Currency Conversion

No certified rates of exchange, as 
furnished by the Federal Reserve Bank 
of New York, were available for the POI. 
In place of the official certified rates, we 
used the daily official exchange rates for 
Brazilian currency published by the 
Central Bank of Brazil.

In hyperinflationary economies, the 
Department normally converts 
movement charges for U.S. sales on the 
date that these charges become payable, 
and we have done so in this 
investigation.

Verification

As provided in section 776(b) of the 
Act, we will verify the accuracy of all 
information used in making our final 
determination.

Suspension o f Liquidation

In accordance with section 733(d)(1) 
of the Act, we are directing the Customs 
Service to suspend liquidation of all 
entries of silicomanganese from Brazil 
that are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice in 
the Federal Register. The Customs 
Service shall require a cash deposit or 
posting of a bond equal to the estimated 
preliminary dumping margins as shown 
below. This suspension of liquidation 
will remain in effect until further notice. 
The estimated preliminary dumping 
margins are as follows:

Weighted-

Manufacturer/producer/exporter margin
percent-

ages

Paulista ...................... ...................... 37.76
All others ............. ............................ 37.76

iTC Notification

In accordance with section 733(f) of 
the Act, we have notified the ITC of our 
determination. If our final 
determination is affirmative, the ITC 
will determine before the later of 120 
days after the date of the preliminary 
determination or 45 days after our final 
determination whether imports of the 
subject merchandise are materially 
injuring, or threaten material injury to, 
the U.S. industry.

Public Comment
Interested parties who wish to request 

a hearing must submit a written request 
to the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, Room B-099, within ten 
days of the publication of this notice. 
Requests should contain: (1) The party’s 
name, address, and telephone number;
(2) the number of participants; and (3) 
a list of the issues to be discussed.

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than September 
23, 1994, and rebuttal briefs no later 
than September 28,1994. A public 
hearing, if requested, will be held on 
September 30,1994, at 10 a.m. at the 
U.S. Department of Commerce, Room 
4830,14th Street and Constitution 
Avenue NW., Washington, DC 20230. 
Parties should confirm by telephone the 
time, date, and place of the hearing 48 
hours before the scheduled time. In 
accordance with 19 CFR 353.38(b), oral 
presentations will be limited to issues 
raised in the briefs.

We will make our final determination 
not later than 135 days after publication 
of this determination in the Federal 
Register.

This determination is published 
pursuant to section 733(f) of the Act, 
and 19 CFR 353.15(a)(4).

Dated: June 10, 1994.
S u sa n  G. E sse rm a n ,
A ssistant Secretary fo r  Im port 
A dm inistration.
|FR Doc. 94-14850 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 3510-OS-P

(A -5 7 0 - 8 2 8 )

Preliminary Determination of Saies at 
Less Than Fair Value:
Silicomanganese From the People’s 
Republic of China

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce 
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Steve Alley or Mike Ready, Office of 
Antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, D.C. 20230; 
telephone: (202) 482-5288 or (202) 482- 
2613, respectively.

Preliminary Determination
We preliminarily determine .that 

silicomanganese from the People’s

Republic of China (PRC) is being, or is 
likely to be, sold in the United States at 
less than fair value, as provided' in 
section 733 of the Tariff Act of 1930, as 
amended (the Act). The estimated 
margin is shown in the "Suspension of 
Liquidation” section of this notice.
Case History

Since the initiation of this 
investigation on December 2,1993, (58 
FR 64553, December 8,1993), the 
following events have occurred:

On December 27, 1993, the U.S. 
International Trade Commission (ITC) 
notified us of its preliminary 
determination that there is a reasonable 
indication that an industry in the 
United States is being materially 
injured, or threatened with material 
injury, by reason of imports of 
silicomanganese from the PRC that are 
alleged to be sold at less than fair value.

On January 6,1994, the Department of 
Commerce (the Department) sent 
antidumping questionnaires to 18 
producers and exporters that may have 
sold silicomanganese to the United 
States during the period of investigation 
(POI). Company names and addresses 
were either obtained from the petition 
or from the Census Bureau’s IM -115 
data. In the accompanying cover letter, 
the Department requested that 
companies without U.S. sales during the 
POI advise the Department of this fact.

Also, on January 6,1994, the 
Department sent a copy of the 
antidumping questionnaire to the PRC’s 
Ministry of Foreign Trade and Economic 
Cooperation (MOFTEC). In our 
transmittal letter, the Department : 
requested MOFTEC to 1) furnish the 
questionnaire to any silicomanganese 
producers and exporters with U.S. sales 
during the POI that were not on our list 
of 18 companies, and 2) provide a 
comprehensive fist of those additional 
companies that received the 
questionnaire from MOFTEC. On April
12,1994, the Department sent a second 
letter to MOFTEC again requesting a list 
of all companies that had received the 
questionnaire from MOFTEC.

MOFTEC did not respond to either 
letter, and most of the potential 
respondents neither replied to our 
questionnaire nor notified us that they 
had not made any sales to the United 
States during thé POI. The only two 
companies that did respond to our 
questionnaire, Jinzhou Ferroalloy Works 
(Jinzhou), a PRC producer of 
silicomanganese, and Bogay Investment, 
Ltd. (Bdgay)j a Hong Kong company that 
purchased silicomanganese from 
Jinzhou and exported it directly to the 
United States, reported one sale made 
four-months prior to the POI. Although,
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as noted above, the cover letter 
accompanying the questionnaire stated 
that companies with no sales of the 
subject merchandise during the POI 
need only notify us of this fact, Jinzhou 
and Bogay chose to respond to the 
questionnaire. Bogay submitted its 
questionnaire responses on February 14 
and February 28,1994, and Jinzhou 
submitted its questionnaire responses 
on March 7 and March 23,1994.

On March 2,1994, the Department 
determined that this investigation was 
extraordinarily complicated. Therefore, 
in accordance with section 733(c)(1)(B) 
of the Act, the Department postponed 
the preliminary determination until 
June 10,1994. [See N otice o f  
Postponem ent o f  Prelim inary 
Antidumping Duty D eterm ination: 
Silicom anganese from  the PRC and  
Ukraine, 59 F R 11250, March 10,1994.)

On May 20,1994, counsel for 
petitioners alleged the existence of 
critical circumstances. The Department 
has investigated whether critical 
circumstances exist, and our 
preliminary results are listed below 
under “Critical Circumstances.”

The Department determined on May
23,1994, not to expand the POI to 
include Jinzhou and Bogay in the 
investigation (see Memorandum horn 
Richard W. Moreland to Barbara R. 
Stafford, dated May 23,1994).
Scope o f  Investigation

The merchandise covered by this 
investigation is silicomanganese. 
Silicomanganese, which is sometimes 
called ferrosilicon manganese, is a 
ferroalloy composed principally of 
manganese, silicon, and iron, and 
normally containing much smaller 
proportions of minor elements, such as 
carbon, phosphorous and sulfur. 
Silicomanganese generally contains by 
weight not less than 4% iron, more than 
30% manganese, more than 8% silicon 
and not more than 3% phosphorous. All 
compositions, forms and sizes of 
silicomanganese are included within the 
scope of these investigations, including 
silicomanganese slag, fines and 
briquettes. Silicomanganese is used 
primarily in steel production as a source 
of both silicon and manganese. These 
investigations cover all 
silicomanganese, regardless of its tariff 
classification. Most silicomanganese is 
currently classifiable under subheading
7202.30.0000 of the H arm onized T ariff 
Schedu le o f  the United States (HTS). 
Some silicomanganese may also be 
classifiable under HTS subheading
7202.99.5040. Although the HTS 
subheading is provided for convenience 
and customs purposes, our written 
description of the scope is dispositive.

Period o f  Investigation
The period of investigation is June 1, 

1993, through November 30,1993.
Best Inform ation A vailable

U.S. Customs shipment data suggest 
that there were sales of subject 
merchandise during the POI. Because 
MOFTEC and most of the potential 
respondents failed to provide 
information concerning whether there 
were such sales, the Department, in 
accordance with section 776(c) of the 
Act, must base its preliminary 
determination on best information 
available (BIA).

In determining what to use as BIA, the 
Department follows a two-tiered 
methodology, whereby the Department 
normally assigns lower margins to those 
respondents who cooperate in an 
investigation and margins based on 
more adverse assumptions for those 
respondents who do not cooperate in an 
investigation. Since the potential 
respondents in this case did not 
cooperate, we assigned a BIA margin 
based on the most adverse assumptions.

In this case, BIA is the information 
contained in the petition, as amended 
on November 24,1993. [See Initiation o f  
Antidumping Duty Investigations: 
Silicom anganese from  Brazil, the 
P eople’s R epublic o f  China, U kraine and  
V enezuela, 58 FR 64553, December 8, 
1993.) The amended petition provides 
only one margin, listed below, for all 
PRC producers and exporters of 
silicomanganese.
Critical Circum stances

Petitioner alleges that critical 
circumstances exist with respect to 
imports of silicomanganese from the 
PRC. Pursuant to section 733(e)(1) of the* 
Act and 19 CFR 353.16, we analyzed the 
allegations using the Department’s 
standard methodology.

To find critical circumstances, the 
Department must determine whether 
there is a reasonable basis to believe or 
suspect that 1) there is a history of 
dumping in the United States or 
elsewhere of the same class or kind of 
subject merchandise, or the importer 
knew or should have known that the 
producer or reseller was selling the 
subject merchandise at less than its 
foreign market value; and 2) there have 
been massive imports of the subject 
merchandise over a relatively short 
period.

We have not found a history of 
dumping of PRC silicomanganese in the 
United States or elsewhere. According 
to Department practice, however, we 
will impute knowledge of dumping to 
importers of subject merchandise when

the dumping margin exceeds 25 percent 
in purchase price situations (see 
Prelim inary Determination on Silicon  
Carbide from  the PRC, 58 FR 64549, 
December 8,1993). In this case, the 
estimated dumping margin for 
silicomanganese imports from the PRC 
is 150.00 percent.

We consider imports of merchandise 
under investigation to be massive if 
there has been an increase of 15 percent 
or more over a relatively short period of 
time. For the preliminary determination, 
we were able to obtain import data 
through the month of March. To 
determine whether there have been 
massive imports of silicomanganese 
from the PRC, we compared the import 
volume for the month in which the 
petition was filed, November, and the 
four months subsequent to that month 
with the import volume for the five 
months prior to the filing of the petition, 
using Department of Commerce 
shipment data. We found that the 
import volume of silicomanganese 
during the period subsequent to the 
filing of the petition was massive, 
increasing by 426.83 percent over the 
previous period’s import volume.

For the foregoing reasons, the 
Department preliminarily finds that 
critical circumstances exist in this case.
Suspension o f  Liquidation

In accordance with section 733(d)(1) 
of the Act, we are directing the Customs 
Service to suspend liquidation of all 
entries of silicomanganese from the PRC 
that are entered, or withdrawn from 
warehouse, for consumption on or after 
the date 90 days before the date of 
publication of this notice in the Federal 
Register. The Customs Service shall 
require a cash deposit or posting of a 
bond equal to the amount shown below. 
These suspension of liquidation 
instructions will remain in effect until
fu rth e r n o tic e .

Weighted-
Manufacturer/producer/exporter average

margin
percentage

All exporters .................................... .150.00

ITC N otification

In accordance with section 733(f) of 
the Act, we have notified the ITC of our 
determination. If our final 
determination is affirmative, the ITC 
will determine before the later of 120 
days after the date of this preliminary 
determination or 45 days after our final 
determination whether these imports 
are materially injuring, or threaten 
material injury to, the U.S. industry.
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Public Comment
Interested parties who wish to request 

a hearing must submit a written request 
to the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, Room B-099, within ten 
days of the publication of this notice. 
Requests should contain: (1) The party's 
name, address, and telephone number;
(2) the number of participants; and (3) 
a list of the issues to be discussed.

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than July 13, 
1994, and rebuttal briefs no later than 
July 18,1994. A public hearing, if 
requested, will be held on July 20,1994 
at 2:00 p.m. at the U.S. Department of 
Commerce, Room 1414,14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230. Parties should confirm by 
telephone the time, date, and place of 
the hearing 48 hours before the 
scheduled time. In accordance with 19 
CFR 353.38(b), oral presentations will 
be limited to issues raised in the briefs.

We will make our final determination 
not later than 75 days after publication 
of this determination in the Fed eral 
Register.

This determination is published 
pursuant to section 733(f) of the Act, 
and 19 CFR 353.15(a)(4).

Dated: June 10,1994.
Susan G. E sse rm a n ,
Assistant Secretary fo r  Im port 
Administration.
IFR Doc. 94-14849 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 3510-0S-P

[A -8 2 3-8 05 ]

Notice of Preliminary Determination of 
Sales at Less Than Fair Value and 
Postponement of Final Determination: 
Silicomanganese From Ukraine

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: J u n e  1 7 , 1 9 9 4 .
FOR FURTHER INFORMATION CONTACT: 
Stephen Alley or Donna Berg, Office of 
Antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW, Washington, D.C. 20230; 
telephone: (202) 482-5288 or (202) 482- 
0114, respectively.

Preliminary Determination
We preliminarily determine that 

silicomanganese from Ukraine is being, 
or is likely to be, sold in the United

States at less than fair value (LTFV), as 
provided in section 733 of the Tariff Act 
of 1930, as amended (the Act). The 
estimated margin is shown in the 
“Suspension of Liquidation” section of 
this notice.
Case History

Since the initiation of this 
investigation on December 2,1993, (58 
FR 64553, December 8, 1993), the 
following events have occurred:

On December 27,1993, the U.S. 
International Trade Commission (ITC) 
notified us of its preliminary 
determination that there is a reasonable 
indication that an industry in the 
United States is materially injured, or 
threatened with material injury, by 
reason of imports of silicomanganese 
from Ukraine that are alleged to be sold 
at less than fair value.

On January 11,1994, the Department 
of Commerce (the Department) sent to 
the Embassy of Ukraine the 
antidumping questionnaire. (The 
antidumping questionnaire was divided 
into three sections. Section A requesting 
general information on each company, 
section C requesting information on, 
and a listing of, U.S. sales made during 
the period of investigation (POI), and 
section D requesting information on the 
production process, including specific 
amounts of each input used in 
manufacturing silicomanganese.) We 
requested that the Embassy of Ukraine 
forward the questionnaire to all 
Ukrainian exporters and producers of 
silicomanganese and ensure that 
complete questionnaire responses were 
submitted on their behalf.

During the week of January 31,1994, 
representatives of the Department met 
with officials in Ukraine to provide 
further explanation regarding the 
antidumping questionnaire and to 
answer outstanding technical and 
procedural questions.

The two Ukrainian producers/ 
exporters, Nikopol Ferroalloys Plant 
(Nikopol) and Zaporozhye Ferroalloys 
Plant (Zaporozhye) submitted responses 
to section A of the questionnaire on 
February 18,1994, and section C of the 
questionnaire on March 14,1994. 
Responses to section D of the 
questionnaire were submitted by 
Zaporozhye and Nikopol on March 31, 
1994, and April 8,1994, respectively. 
Petitioners submitted deficiency 
comments on April 22,1994. The 
Department requested clarifications 
regarding the responses from both 
respondents on May 6,1994, and 
additionally from Nikopol on May 13, 
1994. Both respondents submitted these 
clarifications on May 26,1994.

On March 2,1994, the Department 
determined that this investigation was 
extraordinarily complicated due to the 
dramatic changes occurring in the 
Ukrainian economy and, in accordance 
with section 733(c)(l)(B)(i)(D) of the 
Tariff Act of 1930, extended the 
preliminary determination until June
10,1994.

On March 15,1994, the Department 
requested comments concerning 
appropriate surrogate countries for 
Ukraine from all interested parties. Only 
petitioners submitted comments.

Because this investigation involves a 
non-market economy (NME), on May 4, 
1994, the Department sent Nikopol and 
Zaporozhye supplemental 
questionnaires to elicit information 
necessary to determine whether either 
company merits a separate antidumping 
rate. To date, neither respondent has 
submitted a response.

On May 20,1994, petitioners alleged 
that critical circumstances exist with 
respect to imports of silicomanganese 
from Ukraine. Pursuant to the 
Department’s request, respondents 
submitted shipment data on June 1,
1994.

Petitioners provided surrogate value 
information on May 27,1994, and on 
May 31,1994, submitted comments to 
be considered for the preliminary 
determination.
Postponem ent o f Final Determination

In accordance with 19 CFR 353.20(b), 
Nikopol and Zaporozhye, which 
together account for all exports of the 
merchandise covered in this proceeding, 
have requested that, in the event of an 
affirmative determination, the 
Department postpone the final 
determination until 135 days after the 
date of publication of the preliminary 
determination. Because wre find no 
compelling reason to deny the request, 
we are postponing the date of the final 
determination until not later than 135 
days after the date of publication of this 
notice.
Scope o f Investigation

The merchandise covered by this 
investigation is silicomanganese. 
Silicomanganese, which is sometimes 
called ferrosilicon manganese, is a 
ferroalloy composed principally of 
manganese, silicon, and iron, and 
normally containing much smaller 
proportions of minor elements, such as 
carbon, phosphorous and sulfur. 
Silicomanganese generally contains by 
weight not less than 4% iron, more than 
30% manganese, more than 8% silicon 
and not more than 3% phosphorous. AM 
compositions, forms and sizes of 
silicomanganese are included within the
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scope of these investigations, including 
silicomanganese slag, fines and 
briquettes. Silicomanganese is used 
primarily in steel production as a source 
of both silicon and manganese. These 
investigations cover all 
silicomanganese, regardless of its tariff 
classification. Most silicomanganese is 
currently classifiable under subheading
7202.30.0000 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 
Some silicomanganese may also be 
classifiable under HTSUS subheading
7202.99.5040. Although the HTSUS 
subheading is provided for convenience 
and customs purposes, our written 
description of the scope is dispositive.
Period o f Investigation

The period of investigation (POI) is 
June 1,1993, through November 30, 
1993.
Surrogate Country

In past antidumping investigations, 
the Department has considered Ukraine 
to be a NME country. Ukraine has not 
contested this designation, and we are 
continuing to consider it a NME 
country. Therefore, in accordance with 
section 773(c) of the Act, the 
Department has based foreign market 
value on factors of production, and has 
valued the factors of production using 
surrogate values from market economy 
countries that are at a level of economic 
development comparable to that of 
Ukraine, and that are significant 
producers of comparable merchandise.

Due to dramatic and ongoing changes 
in Ukraine’s economy, we were not able 
to identify a single preferred surrogate 
country for Ukraine. Therefore, we have 
ranked groups of surrogates into three 
tiers: Egypt, Colombia, Morocco, and 
Peru, which we determined were most 
similar to Ukraine in per capita GNP 
and population size, were assigned to 
tier one; Ecuador, Guatemala, Bolivia, 
the Dominican Republic, and Indonesia 
were placed in tier two; and finally, the 
Philippines and El Salvador were 
included in tier three. (See 
Memorandum from Dave Mueller, 
Director, Office of Policy, to Gary 
Taverman, dated May 2,1994 on file in 
Room B-099 of the Main Commerce 
Department building.) It should be 
noted that although the tiers are ranked 
hierarchically, the surrogate countries 
are not hierarchically ranked within 
each tier.

We considered surrogate values for 
the factors of production from first-tier 
countries as most desirable and 
surrogate values from second-tier 
countries the next most desirable.
Values from third-tier countries were 
used only as a last resort when factor-

price data were not available from 
countries in the first two tiers.

In some instances, we were able to 
obtain surrogate values for a particular 
factor of production from only one 
country. Where surrogate values were 
available from more than one country 
within a tier, we averaged the pricing 
data for all of the countries. We then 
used the average price for that tier to 
value the factor of production. For 
purposes of this preliminary 
determination, we determined that this 
was the most objective method given 
that there was no basis for 
distinguishing countries included 
within the same tier.

When we were not able to value 
factors of production using published, 
publicly-available information from any 
surrogate country, we relied on 
information provided by U.S. embassies 
and consulates in the surrogate 
countries.
Fair Value Com parisons

To determine whether sales of 
silicomanganese from Ukraine to the 
United States were made at less thaji 
fair value, we compared the United 
States price (USP) to the foreign market 
value (FMV), as specified in the “United 
States Price” and “Foreign Market 
Value” sections of this notice.
United States Price

In accordance with section 772(b) of 
the Act, we based USP for Zaporozhye 
on purchase price because all sales were 
made to unrelated parties prior to 
importation into the United States. For 
Nikopol, we have based USP on 
exporter’s sales price (ESP), under 
section 772(c) of the Act.

We calculated purchase price for 
Zaporozhye based on prices to an 
unrelated purchaser in the United 
States. We made deductions, where 
appropriate, for foreign inland freight 
and loading expense (which were both 
valued in a surrogate country), to adjust 
the prices to an ex-factory basis.

We calculated ESP for Nikopol based 
on prices at which the merchandise was 
sold on various terms to unrelated 
purchasers in the United States. We 
made deductions, where appropriate, 
for foreign inland freight and loading 
expense (which were both valued in a 
surrogate country), marine insurance, 
ocean freight, U.S. customs duty, U.S. 
customs brokerage and U.S. inland 
freight, to adjust the prices to an ex- 
factory basis.

In calculating U.S. price for Nikopol, 
we excluded one sale of 
silicomanganese fines because this sale 
was atypical of Nikoipol’s U.S. sales and 
represented an insignificant amount of

Nikopol’s total U.S. sales during the 
POI.
Foreign M arket Value

We calculated FMV based on factors 
of production reported by Zaporozhye 
and Nikopol. The factors used to 
produce silicomanganese include 
materials, labor, and energy. To 
calculate FMV, the reported factors of 
production were valued using prices 
obtained in surrogate countries.

In the case of material inputs, we also 
used surrogate transportation rates to 
value the transportation of inputs from 
their sources to the silicomanganese 
factories.

To value manganese ore, we used an 
average of CIF impprt values from two 
first-tier surrogate countries: Colombia 
and Egypt. The source of both values 
was United Nations Trade Statistics for
1992.

We were unable to find published, 
publicly-available information for 
manganese sinter, and we received no 
relevant information from the U.S. 
diplomatic posts. Therefore, for the 
preliminary determination, we have 
valued this product using manganese 
ore prices. * ;

To value quartzite, we relied on a 
publicly-available Moroccan import 
value contained in United Nations 
statistics. To value coke, the most 
current publicly-available source was a 
Colombian value for 1992 exports 
reported on an FOB basis in statistics 
published by the United Nations.

To value electricity, we used publicly- 
available information from Colombia 
contained in the Departamento Nacional 
de Planeacion’s Junta Nacional de 
Tarifas de Servicios Públicos (June
1993). We selected this source because 
it provided an electricity rate for 
industrial use during the POI.

To value natural gas, we relied on an 
average of two published, publicly- 
available values for our first-tier 
surrogate countries, Colombia and 
Morocco. The Colombian value was 
reported on a FOB Colombian port basis 
and was obtained from U.S. import 
statistics for 1993. The Moroccan value 
was the average price at which natural 
gas was imported into that country in
1992. The source of this value was the 
1992 International Trade Statistics 
Yearbook, Volume 1,1993. Before 
averaging these values, we converted 
the Moroccan value into a price per 
cubic meter.

To value production labor, we used 
published, publicly-available values for 
Egypt from the 1993 Year Book of 
Labour Statistics, 52nd edition. We used 
the most recent statistics available, 
values from 1987, which we inflated to
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the POI using statistics published by 
The Economist Intelligence Unit: Egypt 
Country Profile 1993/94.

For selling, general and 
administrative expenses (SG&A), and 
profit, we found no publicly-available, 
published information. In addition, we 
were unable to use information 
provided by the U.S. Embassy in Egypt 
for SG&A and profit because we were 
unable to determine the cost bases upon 
which the Egyptian percentages were 
calculated. Therefore, we relied on the 
statutory minimums of ten percent for 
SG&A and eight percent for profit (see 
section 773(e)(1)(B) of the Act).

For factory overhead, we also found 
no publicly-available, published 
information. In addition, we were 
unable to use the information provided 
by the U.S. Embassy in Egypt for factory 
overhead because we were unable to 
determine the cost basis upon which the 
overhead percentage was calculated. 
Furthermore, the statute does not 
provide any minimum percentage for 
factory overhead. Therefore, we relied 
upon information from the second-tier 
surrogate country of Bolivia provided by 
the U.S. Embassy in Bolivia. This 
information was used during the recent 
antidumping investigation of Refined 
Antimony Trioxide (See Final 
Determination of Sales at Less Than Fair 
Value: Refined Antimony Trioxide From 
the People’s  Republic of China, 57 FR 
6801, February 2«, 1992.) The 
information is in a cable In die public 
file for this case (see La Paz Cable 
14178, September 23,1991). Except as 
noted below, where necessary, we 
adjusted the above surrogate country 
prices for inflation to the POI using the 
wholesale price indices published for 
each of the surrogate countries by the 
International Monetary Fund (IMF). In 
the case of Peru, we used the consumer 
price index of the IMF because the IMF 
does not publish a wholesale price 
index for that country. In the case of 
Egypt, for which the IMF publishes 
neither wholesale nor consumer price 
indices, we adjusted fox inflation, where 
necessary, using statistics published by 
The Economist Intelligence Unit: Egypt 
Country Profile 1993/94.
Verification

As provided in section 776(b) of the 
Act, we will verify the accuracy of all 
information used in making our final 
determination.

Critical Circumstances
Petitioners alleged that critical 

circumstances exist with respect to 
imports of silicomanganese from 
Ukraine. Pursuant to section 733(el(l) of 
the Aot and 19 CFR 353.16 (1993), we

requested shipment information from 
Zaporozhye and Nikopol and attempted 
to analyze that information using the 
Department’s standard methodology. To 
find critical circumstances, we must 
determine whether there is a reasonable 
basis to  believe or suspect that 1) there 
is a history o f dumping in the United 
States or elsewhere of the same class or 
kind of subject merchandise, or the 
importer knew or should have known 
that the producer or reseller was selling 
the subject merchandise at less than its 
foreign market value; and 2) there have 
been massive imports of the subject 
merchandise over a relatively short 
period.

We have not found a history of 
dumping of Ukrainian silicomanganese 
in the United States or elsewhere. 
According to Department practice, 
however, we will impute knowledge of 
dumping to importers of subject 
merchandise when the dumping margin 
exceeds 25 percent in purchase price 
situations. In this case, thé estimated 
dumping margin for silicomanganese 
imports from Ukraine is 123.02 percent, 
a raté which exceeds our benchmark for 
imputing knowledge of dumping. 
Therefore, we have preliminarily found 
that importers should be imputed 
knowledge of dumping of the subject 
merchandise.

Pursuant to 19 CFR 353.16(f)(2), the 
Department considers imports of subject 
merchandise lobe massive if  there has 
been an increase of 15 percent or more 
over a relatively short period of time.
We also consider, when possible, the 
respondent’s share of import 
penetration of the domestic market in 
making this determination. In this case, 
evidence indicates that Ukrainian U.S. 
market penetration has increased.

To determine whether imports 
increased, we have examined the 
volume of imports by comparing 
volumes for the five months subsequent 
to the filing of the petition (November 
1993 through March 1994) to the five 
months prior to the filing of the petition 
(June 1993 through October 1993). 
Although Zaporozhye has provided 
adequate information to perform an 
analysis of whether imports have 
increased, Nikopol has not done so. 
Specifically, the shipment information 
provided by Nikopol was inconsistent 
with its sales data. (Seethe concurrence 
memorandum, dated June 10,1994.) 
Given that neither company has 
established its eligibility for separate 
dumping margins, the data concerning 
critical circumstances must be 
considered in a consolidated maimer. 
Accordingly, given the lack of adequate 
information, we preliminarily 
determined that there have been

massive imports of silicomanganese 
from the Ukraine.

Based on the foregoing, the 
Department preliminarily finds that 
critical circumstances exist in this case.
Suspension o f  Liquidation

In accordance with section 733(d)(1) 
of the Act, we are directing the Customs 
Service to suspend liquidation of all 
entries of silicomanganese from Ukraine 
that are entered, or withdrawn from 
warehouse, for consumption on or after 
90 days prior to the date of publication 
of this notice in the Federal Register. 
The Customs Service shall require a 
cash deposit or posting of a hand equal 
to the estimated amount by which the 
FMV exceeds the USP as shown below, 
These suspension of liquidation 
instructions will remain in effect until 
further notice.

The weighted-average dumping 
margin is as follows:

Manufae êr/pfoéucer/exportef
Weighted-
average
margin

percentage

Alt exports — .... 123.02

ITC N otification
In accordance with section 733(f) of

the Act, we have notified the FTC of our 
determination. If our final 
determination is affirmative, the 1TC 
will determine before the later of 120 
days after the date of this preliminary 
determination or 45 days after our final 
determination whether these imports 
are materially injuring, or threaten 
material injury to, the U.S; industry.
Public Comment

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than September
23,1994, and rebuttal briefs no later 
than September 28,1994. In accordance 
with 19 CFR 353.38(b), we will bold a 
public hearing, if requested, to afford 
interested parties an opportunity to 
comment on arguments raised in case or 
rebuttal briefs. Tentatively, the hearing 
will be held on September 30,1994, at 
2 p.m. at the U.S. Department of 
Commerce, Room 3708,14th Street and 
Constitution Avenue NW., Washington, 
DC 20230. Parties should confirm by 
telephone the time, date, and place of 
the hearing 48 hours before die 
scheduled time.

Interested parties who wish to request 
a hearing, or to participate if one is 
requested, must submit a written 
request to the Assistant Secretary for 
knport Administration, U.S. Department
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of Commerce, Room B-099, within ten 
days of the publication of this notice. 
Requests should contain: (1) The party’s 
name, address, and telephone number;
(2) the number of participants; and (3) 
a list of the issues to be discussed. In 
accordance with 19 CFR 353.38(b), oral 
presentations will be limited to issues 
raised in the briefs. We will make our 
final determination not later than 135 
days from the date of publication of this 
notice.

This determination is published 
pursuant to section 733(f) of the Act and 
19 CFR 353.15(a)(4).

Dated: June 10,1994 .
Susan G. Esserman,
A ssistant Secretary fo r  Im port 
A dm inistration. ; ' '
(FR Doc. 94-14851 Filed & -16-94; 8:45 am) 
BILUNG CODE 3510-DS-P

[A -307-811]

Notice of Preliminary Determination of 
Sales at Less Than Fair Value and 
Postponement of Final Determination!: 
Silicomanganese From Venezuela

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Donna Berg or Stephen Alley, Office of 
Antidumping Investigations, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, D.C. 20230; 
telephone (202) 482-0114 or 482-5288, 
respectively.
Preliminary Determination

We preliminarily determine that 
silicomanganese from Venezuela is 
being, or is likely to be, sold in the 
United States at less than fair value, as 
provided in section 733 of the Tariff Act 
of 1930, as amended, (the Act). The 
estimated margins are shown in the 
“Suspension of Liquidation” section of 
this notice.
Case History

Since the initiation of this 
investigation on December 2,1993 (58 
FR 64553, December 8,1993), the 
following events have occurred:

On December 27,1993, the U.S. 
International Trade Commission (ITC) 
issued an affirmative preliminary 
determination in this case (see USITC 
Publication 2714, December, 1993).

On January 14,1994* we issued the 
antidumping questionnaire to Homos 
Eléctricos de Venezuela, S.A. (Hevensa), 
which accounted for at least sixty 
percent of the exports of the subject

merchandise to the United States. On 
January 20,1994, representatives of the 
Department of Commerce (the 
Department) met with Hevensa officials 
in Venezuela to provide further 
explanation of the antidumping 
questionnaire and to answer 
outstanding technical and procedural 
questions.

Responses to the questionnaire were 
received on February 14,1994, and 
March 1,1994. On March 10,1994, 
petitioners in this investigation, Elkem 
Metals Company and the Oil, Chemical 
& Atomic Workers, Local 3-639, 
submitted comments regarding 
deficiencies in Hevensa’s questionnaire 
responses. A supplemental 
questionnaire was issued to Hevensa on 
March 25,1994. Hevensa submitted 
responses to this questionnaire on April
19.1994, and May 25,1994.

On March 15,1994, petitioner 
submitted an allegation that Hevensa 
had sales below the cost of production 
(COP) in the home market.

At the request of petitioners, on 
March 30,1994, the Department 
postponed its preliminary 
determination until no later than June
10,1994 (59 FR 16177, April 6,1994).

On May 9,1994, based on petitioner’s 
March 15,1994 allegation, the 
Department initiated an investigation of 
sales below COP in accordance with 
section 773(b) of the Act (see decision 
memorandum from Richard Moreland to 
Barbara Stafford, dated May 9,1994).
We issued a COP questionnaire on May
9.1994. However, because Hevensa’s 
COP response is not due until June 22, 
1994, this information could not be 
considered for the preliminary 
determination. It will be considered for 
the final determination.

Petitioners and Hevensa submitted 
comments regarding certain issues 
throughout May and June, 1994.

Postponem ent o f  F inal Determination

Pursuant to section 735(a)(2)(A) of the 
Act, on May 27,1994, Hevensa 
requested that, in thé event of an 
affirmative preliminary determination 
in this investigation, the Department 
postpone its final determination until 
135 days after the date of publication of 
an affirmative preliminary 
determination. Pursuant to 19 CFR 
353.20(b), because our preliminary 
determination is affirmative, and no 
compelling reasons for denial exist, we 
are postponing the final determination 
until the 135th day after the date of 
publication of this notice in the Federal 
Register.

Scope o f  Investigation
The merchandise covered by this 

investigation is silicomanganese. 
Silicomanganese, which is sometimes 
called ferrosilicon manganese, is a 
ferroalloy composed principally of 
manganese, silicon, and iron, and 
normally containing much smeller 
proportions of minor elements, such as 
carbon, phosphorous and sulfur. 
Silicomanganese generally contains by 
weight not less than 4% iron, more than 
30% manganese, more than 8% silicon 
and not more than 3% phosphorous. All 
compositions, forms and sizes of 
silicomanganese are included within the 
scope of this investigation, including 
silicomanganese slag, fines and 
briquettes. Silicomanganese is used 
primarily in steel production as a source 
of both silicon and manganese. This 
investigation covers all 
silicomanganese, regardless of its tariff 
classification. Most silicomanganese is 
currently classifiable under subheading
7202.30.0000 of the Harmonized Tariff 
Schedule of die United States (HTSUS). 
Some silicomanganese may also be 
classifiable under HTS subheading
7202.99.5040. Although the HTS 
subheading is provided for convenience 
and Customs purposes, bur written 
description of the scope of this 
proceeding is dispositive.
Period o f Investigation

The period of investigation (PCM) is 
June 1,1993, through November 30,
1993.
Such or Sim ilar Com parisons

We have determined that the class or 
kind of merchandise subject to this 
investigation constitutes two such or 
similar categories: silicomanganese 
lumps and silicomanganese fines. In 
making our fair value comparisons, in 
accordance with the Department’s 
standard methodology, we first 
compared identical merchandise. Where 
there were no sales of identical 
merchandise in the hoine market (third 
country market with respect to 
silicomagnese fines) to compare to U.S. 
sales, we made similar merchandise 
comparisons on thé basis of the criteria 
defined in Appendix V to the 
antidumping questionnaire, on file in 
Room B-099 of the main building of the 
Department of Commerce. In accordance 
with 19 CFR 353.58, we made 
comparisons at the same level of trade, 
where possible.
Fair Value Com parisons

To determine whether Hevensa’s sales 
of silicomanganese from Venezuela to 
the United States were made at less than 
fair value, we compared the United
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States price (USP) to the foreign market 
value (FMV), as specified in the “United 
States Price” and “Foreign Market 
Value” sections of this notice.
United S tates Price

We based USP for Hevensa on 
purchase price (PPL in accordance with 
section 772(5} of the Act, because all 
sales were made to unrelated parties 
prior to Importation into the United 
States.

We calculated PP based on FOB 
Venezuelan pert prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, 
for freight, loading expenses and 
rebates. We added an amount, where 
appropriate, for duty drawback, in 
accordance with section 772(d)(1)(B) of 
the Act.

On October 7,1993, the Court of 
International Trade fOT), in Federui- 
Mogul Corp. an d T he Torrington Co. v 
United States, Slip Op. 93-194 (CIT, 
October 7 ,1993), rejected the 
Department’s methodology for 
calculating an addition to USP under 
section 772(d)flKC) of the Act to 
account'Tor taxes that the exporting 
country Would have assessed on the 
merchandise had it been sold in the 
home market. The CXTheld that the 
addition to USP should be the result of 
applying the foreign market tax rate to  
the price of the United States 
merchandise at the same point in the 
chain of commerce that the foreign 
market tax was applied to foreign 
market sales. Federal-Mogul, Slip Op, 
93—194 at 12.

hi accordance with the C1T decision 
in Federal-Mogul, we have multiplied 
the foreign market tax rate by the price 
of the United States merchandise at the 
same point in the chain of commerce 
that the foreign market tax was applied 
to foreign market sales, and have added 
the product to the USP. We have also 
deducted from the USP and the FMV 
those portions of the respective home 
market tax and the USP tax adjustments 
attributable to expenses included in the 
foreign market and United States bases 
of the tax if those expenses are later 
deducted to calculate FMV and USP. 
These adjustments to the foreign market 
tax and the USP tax adjustment are 
necessary to prevent the methodology 
for calculating the USP tax adjustment 
from creating antidumping duty margin« 
where no margins would exist if no 
taxes were levied upon foreign market 
sales. V

This margin creation effect is due to 
the fact that the basis for calculating 
both the amount of tax included in the 
price of the foreign market merchandise 
siuf the amount of the USP tax

adjustment include many expenses that 
are later deducted when caicuiating 
USP and FMV. After these deductions 
are made, the tax included in FMV and 
the USP tax adjustment still reflect the 
inclusion of these expenses in the bases. 
Thus, s  margin may be created that is 
not dependent upon a difference 
between adjusted USP and FMV, but is 
the result of differences between the 
expenses in the United States and the 
home market that were deducted 
through adjustments.

The adjustment to avoid fee margm 
creation effect is  in accordance with the 
United States Court of Appeals’ holding 
that the application of the USP tax 
adjustment under section 772(d)(1)(C) of 
the Act should not create an 
antidumping duty margin if pre-tax 
FMV does not exceed USP. Zenith 
Electronics Carp. v. United States, 988
F.2d 1573,1581 (Fed, O r. 1993). in 
addition, the C1T has specifically held 
that an adjustment should be made to 
mitigate the impact of expenses that are 
deducted from FMV and USP upon the 
USP tax adjustment and the amount of 
tax mehided in FMV. D aew oo 
Electronics Co., Ltd. v. United States,
760 F. Supp. 200,208 (OT, 1991). 
However, the mechanics of the 
Department’s adjustments to the USP 
tax adjustment and the foreign market 
tax amount as described above are not 
identical to those suggested in Daewoo.

In this investigation, Venezuela began 
collecting a value added tax (IVA) 
during the PQI, on October f t 1993. 
Consequently, for those U.S. sales 
invoiced on or after October 1,1993, we 
added an amount for this tax, calculated 
as described above, that would have 
been collected had the U.S. sale not 
been exported. For the U.S. sales 
invoiced prior to October 1,1993, we 
also added an amount for value-added 
tax when no home market comparison 
sales were made prior to October 1,
1993 (see below).
Foreign M arket Value

hi order to determine whether there 
was a sufficient volume of sales in the 
home market to serve as a viable basis 
for calculating FMV, we compared the 
volume of home market sales of subject 
merchandise to the volume of third 
country sales of subject merchandise, in 
accordance with section 773(aJCl)(B} of 
the Act. Since Hevensa’s volume of 
home market safes of alicommiganese 
lump was greater than five percent of 
the aggregate* volume of third country 
sales, we determined that the home 
market was viable and, therefore, based 
FMV fear riHcomanganese lump on home 
market safes, in accordance with 19 CFR 
353.48(a). We found that the home

market was not viable fear 
silicomanganese fines. We selected Peru 
as our third coun try market for safes of 
silicomanganese fines, pursuant to 19 
CFR353.49.

In accordance with 19 CFR 353.46, we 
calculated FMV for silicomanganese 
lump based on delivered or FOB plant 
prices to unrelated customers. In light of 
the Court of Appeals of the Federal 
Circuit’s (CAFC) decision in A d H oc 
Com m ittee o f  AZr-NM-TX-FL Producers 
o f  Gray Part lan d  Cement v. United 
States, Slip Op. 93-1239 (Fed. Qr., 
January 5,1994), the Department no 
longer deducts home market movement 
charges from FMV pursuant to its 
inherent power to fill in gaps in the 
antidumping statute. We instead adjust 
for those expenses under the 
circumstance-of-sale provision of 19 
CFR 353.56 and the exporter's sales 
price offset provision of 19 CFR 
353.56(h)(1) and (2), as appropriate.

Accordingly, in the present case, we 
made circumstance of sale adjustments 
for post-sale home market movement 
charges under 19 CFR 353.56.*This 
adjustment included home market 
inland freight and loading charges. 
Pursuant to 19 CFR 353.56(aX2), we also 
made circumstance-of-sale adjustments, 
where appropriate, for differences in 
credit expenses and royalties.

As discussed above, the IVA was only 
levied on Sales in the home market 
invoiced on tar after October 1,1993. 
Therefore, we divided the reported 
home market safes into two categories, 
one covering home market safes 
invoiced during the period Jime- 
September, 1993, and one covering sales 
invoiced on or after October, 1993. We 
accounted for the application of the IVA 
tax only on sales invoiced on or after 
October 1,1993.

As fee basis for FMV, we selected the 
home market group depending on when 
the U.S. sale was invoked. For U.S. 
sales invoiced prior to October 1,1993, 
we used the former group, and for those 
sales invoiced after September 36,1993, 
we used fee latter group.

We also calculated the amount of the 
tax that was due solely to the moWinry 
of price deductions in the original tax 
base (Le., the sum of any amounts that 
were deducted from fee tax base). See 
the “United States Price” section of this 
notice, above. This amount was 
deducted from thè FMV after all other 
additions and deductions had been 
made.

In accordance with 19 CFR 353.49, We 
calculated FMV for silicomanganese 
fines oh FOB plant prices, inclusive of 
packing, to unrelated customers in Pent. 
Pursuant to l9C F R  353.56(a)(2),we 
made circomstance-of-safe adjustments.
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where appropriate, for differences in 
credit expenses and royalties. We 
deducted third country packing and 
added U.S. packing costs, in accordance 
with section 773(a)(1) of the Act. f
Cost o f Production

Based on petitioner’s allegations, and 
in accordance with section 773(b) of the 
Act, the Department initiated an 
investigation to determine whether 
Hevensa made home market sales at 
prices below its COP, and over an 
extended period of time. Although 
Hevensa’s COP questionnaire response 
will be received too late for 
consideration for the preliminary 
determination, it will be considered for 
the final determination.
Currency Conversion

Because certified exchange rates from 
the Federal Reserve were unavailable, 
we made currency conversions based on 
the official monthly exchange rates in 
effect on the dates of the U.S. sales as 
certified by the International Monetary 
Fund.
Verification

As provided in section 776(b) of the 
Act, we will verify the accuracy of all 
information used in making our final 
determination. >
Suspension o f  Liquidation

In accordance with section 733(d)(1) 
of the Act, we are directing the Customs 
Service to suspend liquidation of all 
entries of silicomanganese from 
Venezuela that are entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register. The Customs Service shall 
require a cash deposit or posting of a 
bond equal to the estimated preliminary 
dumping margins as shown below. This 
suspension of liquidation will remain in 
effect until further notice. The estimated 
preliminary dumping margins are as 
follows:

Weighted-
average
marginManufacturer/producer/exporter

percent-
ages

Hevensa ....... ........ ..... ........ 8.31
All others .................... ........... 8.31

ITC N otification
In accordance with section 733(f) of 

the Act, we have notified the ITC of our 
determination. If our final 
determination is affirmative, the ITC 
will determine before the later of 120 
days after the date of the preliminary 
determination or 45 days after our final

determination whether imports of the 
subject merchandise are materially 
injuring, or threaten material injury to, 
the U.S. industry.
Public Comment

Interested parties who wish to request 
a hearing must submit a written request 
to the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, Room B-099, within ten 
days of the publication of this notice. 
Requests should contain: (1) the party’s 
name, address, and telephone number;
(2) the number of participants; and (3) 
a list of the issues to be discussed.

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than September
21,1994, and rebuttal briefs no later 
than September 26,1994. A public 
hearing, if requested, will be held on 
September 28,1994, at 2 p.m. at the U.S. 
Department of Commerce, Room 3708, 
14th Street and Constitution Avenue, 
NW, Washington, DC 20230. Parties 
should confirm by telephone the time, 
date, and place of the hearing 48 hours 
before the scheduled time. In 
accordance with 19 CFR 353.38(b), oral 
presentations will be limited to issues 
raised in the briefs.

We will make our final determination 
not later than 135 days after publication 
of this determination in the Federal 
Register.

This determination is published 
pursuant to section 733(f) of the Act, 
and 19 CFR 353.15(a)(4).

Dated: June 10 ,1994 .
S u san  6 .  E sserm an
A ssistant Secretary fo r  Im port A dm inistration  
(FR Doc. 94-14852  Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 3510-OS-P

North American Free-Trade 
Agreement, Article 1904 Binational 
Panel Reviews; Request for Panel 
Review

AGENCY: NAFTA Secretariat, United 
States Section, International Trade 
Administration, Department of
Commerce.
ACTION: Notice of first request for p*anel 
review.

SUMMARY: On May 30,1994 Bridon 
Cordage Inc. and Bridon Pacific Limited 
filed a First Request for Panel Review 
with the Canadian Section of the 
NAFTA Secretariat pursuant to Article 
19Ó4 of the North American Free-Trade 
Agreement. Panel review was requested 
of the final determination made by the 
Canadian International Trade Tribunal

respecting Synthetic Baler Twine with a 
knot strength of 200 lbs. or less, 
originating in or exported from the 
United States of America. This 
determinationwas published in the 
Canada Gazette, Part I, Vol. 128, No. 18 
on April 30,1994. The NAFTA 
Secretariat has assigned Case Number 
CDA-94-1904-02 to this request.
FOR FURTHER INFORMATION CONTACT: 
James R. Holbein, United States 
Secretary, NAFTA Secretariat, Suite 
2061 ,14th and Constitution Avenue, 
Washington, DC 20230, (202) 482-5438 
SUPPLEMENTARY INFORMATION: Chapter 
19 of the North American Free-Trade 
Agreement (“Agreement”) establishes a 
mechanism to replace domestic judicial 
review of final determinations in 
antidumping and countervailing duty 
cases involving imports from a NAFTA 
country with review by independent 
binational panels. When a Request for 
Panel Review is filed, a panel is 
established to act in place of national 
courts to review expeditiously the final 
determination to determine whether it 
conforms with the antidumping or 
countervailing duty law of the country 
that made the determination.

Under Article 1904 of the Agreement, 
which came into force on January 1, 
1994, the Government of the United 
States, the Government of Canada and 
the Government of Mexico established 
Rules of Procedure for Article 1904 
Binational Panel Reviews (“Rules”). 
These Rules were published in the 
Federal Register on February 23,1994 
(59 FR 8686).

A first Request for Panel Review was 
filed with the Canadian Section of the 
NAFTA Secretariat, pursuant to Article 
1904 of the Agreement, on May 30,
1994, requesting panel review of the 
final injury determination described 
above.

Rule 39(l)(c) of the Rules provides 
that: _

(a) A Party or interested person may 
challenge the final determination in 
whole or in part by filing a Complaint 
in accordance with Rule 39 within 30 
days after the filing of the first Request 
for Panel Review (the deadline for filing 
a Complaint is June 29,1994);

(b) A Party, investigating authority or 
interested person that does not file a 
Complaint but that intends to appear in 
support of any reviewable portion of the 
final determination may participate in 
the panel review by filing a Notice of 
Appearance in accordance with Rule 40 
within 45 days after the filing of the first 
Request for Panel Review (the deadline 
for filing a Notice of Appearance is July
14,1994); and

■(c) The panel review shall be limited 
to the allegations of error of fact or law,
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including the jurisdiction of the 
investigating;authority, that are set out 
in the Complaints filed in the panel 
review and the procedural and 
substantive defenses raised in the panel 
review.

Dated: June 9 ,1994.
James R. Holbein,
United States Secretary, NAFTA Secretariat. 
|FR Doc. 94-14844 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 3510-GT-M

Notice of Disposition of Application for 
Duty-Free Entry of Scientific 
Instrument

The applicant requested withdrawal 
of its application since no duty was 
levied on the entry covered by Docket 
Number 94-028 (See notice at 59 FR 
18994, April 21,1994). Pursuant to 
§ 301.5(g) of the regulations, we hereby 
discontinue processing this application. 
Pamela .Woods,
Acting Director, Statutory Im port Programs 
Staff , "  - - *
[FR Doc. 94-14847 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 3510-DS-F

Notice of Disposition of Application for 
Duty-Free Entry of Scientific 
Instrument

The applicant requested withdrawal 
of its application since no duty was 
levied on the entry covered by Docket 
Number 94-030 (See notice at 59 FR 
18994, April 21,1994). Pursuant to 
§ 301.5(g) of the regulations, we hereby 
discontinue processing this application. 
Pamela Woods,
Acting Director, Statutory Im port Programs 
Staff.
[FR Doc. 94-14848 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 3510-OS-F

Texas A&M University, et al.; Notice of 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments

This is a decision consolidated 
pursuant to Section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 3oi). 
Related records can be viewed between 
8:30 A.M. and 5:00 P.M. in Room 4211, , 
U.S. Department of Commerce, 14th and 
Constitution Avenue, N.W.,
Washington, D.C.

Comments: None received. D ecision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrurpents described below, for such 
purposes as each is intended to be used,

is being manufactured in the United 
States.

D ocket Number: 93-132. A pplicant: 
Texas A&M University, Corpus Christi, 
TX 78412. Instrument: Rapid Kinetics 
Spectrometer Accessory, Model 
RX.1000. M anufacturer: Applied 
Photophysics Ltd., United Kingdom. 
Intended Use: See notice at 58 FR 
63924, December 3,1993. R easons:The 
foreign instrument provides anaerobic 
operation and accurate temperature 
control to ± 0.2°C. A dvice R eceived  
From : National Institutes of Health, 
April 21,1994.

D ocket Number: 93-134. A pplicant: 
State University of New York at Buffalo, 
Buffalo, NY 14214. Instrument: 
Topographic Measuring System, Model 
TS 100. M anufacturer: Oxford Metrics 
Limited, United Kingdom. Intended  
Use: See notice at 58 FR 63924, 
December 3,1993. R easons: The foreign 
instrument provides non-invasive 
assessment without use of x-ray imaging 
methods. A dvice R eceived From : 
National Institutes of Health, April 21,
1994.

D ocket Number: 93-143. A pplicant: 
University of California, Berkeley, 
Berkeley, CA 94720. Instrument: 
Electron Spin Resonance Spectrometer 
System, Model ESP300E-10/2.7. 
M anufacturer: Bruker Instruments, 
Germany. Intended Use: See notice at 58 
FR 65158, December 13,1993. R easons: 
The foreign instrument provides: (1) a 
10-inch magnet with a 2.7 kW power 
supply, (2) an electron paramagnetic 
resonance (EPR) data system, and (3) 
capability for stopped flow EPR. A dvice 
R eceived From : National Institutes of 
Health, April 21,1994.

D ocket Number: 93-145. A pplicant: 
Brigham Young University, Provo, UT 
84602. Instrument: Microvolume 
Stopped Flow Spectrofluorimeter,
Model SX.17MV. M anufacturer:
Applied Photophysics, United 
Kingdom. Intended Use: See notice at 58 
FR 68875, December 29,1993. R easons: 
The foreign instrument provides: (1) 
time resolved spectra, (2) 12.5 ps 
interval between spectra and (3) sample 
volume to 25 pi. A dvice R eceived From : 
National Institutes of Health, April 21, 
1994.

D ocket Number: 93-149. A pplicant: 
The George Washington University 
Medical Center, NW., Washington, DC 
20037. Instrument: Mass Spectrometer, 
Model Delta S. M anufacturer: Finnigan 
MAT/Germany.In ten ded  Use: See 
notice at 59 FR 2825, January 19,1994. 
R easons: The foreign instrument 
provides an internal precision of 0.006 
per mil for 100 bar pi samples of C 02. 
A dvice R eceived From : National 
Institutes of Health, Apri 121,1994. • ;<■' .

D ocket Number: 93—150. A pplicant: 
Centers for Disease Control and 
Prevention, Atlanta, GA 30341-3724. 
Instrument: Mass Spectrometer, Model 
VG AutoSpec. M anufacturer: VG 
Analytical, United Kingdom. Intended  
Use: See notice at 59 FR 2825, January
19.1994. R easons: The foreign 
instrument provides: (1) double 
focusing trisect or (EBE) geometry, (2) 
mass range to 2000 amu at 8kV and (3) 
scan rate to 5 per second. A dvice 
R eceived From : National Institutes of 
Health, April 21,1994.

D ocket Number: 93-151. A pplicant: 
Smithsonian Environmental Research 
Center, Edgewater, MD 21037. 
Instrument: Chlorophyll Fluorometer, 
Model PAM-101. M anufacturer: Heinz 
Walz, GmbH, Germany. Intended Use: 
See notice at 59 FR 2825, January 19, 
1994. Reasons: The foreign instrument 
provides time-resolved fluorescence 
measurements in ambient light with a 
resolution of 10 ps using a pulse 
modulated light source. A dvice 
R eceived From :National institutes of 
Health, April 21,1994.

D ocket Number: 93—152. A pplicant: 
Texas A&M University, College Station, 
TX 77843. Instrument: Muscle Research 
System, Model OPTlS. M anufacturer: 
Scientific Instruments, Germany. 
Intended Use: See notice at 59 FR 2825, 
January 19,1994. Reasonis: The foreign 
instrument provides fixtures for 
mounting and exposing muscle fibers 
and force measurement on a single 
muscle Cell in the 0 to 30 mg range. 
A dvice R eceived From : National 
Institutes of Health; April 21,1994.

D ocket Number: 93-154. A pplicant: 
University of Wisconsin - Madison, WI 
53706. Instrument; Mass Spectrometer, 
Model VG AutoSpec-3000 with 
Accessories. M anufacturer: Fisons 
Instruments/ United Kingdom. Intended  
Use: See notice at 59 FR 5178, February
3.1994. R easons: The foreign 
instrument provides: (1) mass range to 
5000, (2) a scan rate of 5 scans per 
second and (3) trisector (EBE) geometry. 
A dvice R eceived From : National 
Institutes of Health, May 6,1994.

D ocket Number: 94-018. A pplicant: 
Penn State University, Hersbey, PA 
17033. Instrument: Stopped-Flow 
Spectrofluorimeter, Model SX.17MV. 
M anufacturer: Applied Photophysics, 
United Kingdom. Intended Use: See 
notice at 59 FR 12893, March 18,1994. 
R easons: The foreign instrument 
provides: (1) a dead time of 850 ms, (2) 
a 10 mm observation pathway and (3) 
time resolved emission capability. 
A dvice R eceived From : National 
Institutes of Health, May 6,1994.

The National Institutes of Health 
adVises m its mem oranda that (1) the ’■■■■? •
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capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant’s intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument.

We know" of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments.
P a m e la  W oods
Acting Director, Statutory Im port Programs 
S taff
IFR Doc. 94-14845 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 3510-DS-F

Applications for Duty-Free Entry of 
Scientific Instruments

Pursuant to Section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR 301), we 
invite comments on the question of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States.

Comments must comply with 
Subsections 301.5(a)(3) and (4) of the 
regulations and be filed within 20 days 
with the Statutory Import Programs 
Staff, U.S. Department of Commerce, 
Washington, D.C. 20230. Applications 
may be examined between 8:30 A.M. 
and 5:00 P.M. in Room 4211, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, N.W., 
Washington, D.C.

D ocket N umber: 94-064. A pplicant: 
University of California, Berkeley, 
Physics Department, Berkeley, CA 
94720. Instrum ent: Superconducting 
Solenoid. M anufacturer: Atomimpex, 
CIS. Intended Use: The instrument will 
be used for the study of the properties 
of the pure electron plasmas which will 
be contained in a trap inserted into the 
solenoid. The primary experiments will 
use the analogy between pure electron 
plasmas and 2-d inviscid, 
incompressible fluids to study large 
number vortex dynamics. A pplication  
A ccepted by C om m issioner o f  Customs: 
May 10,1994.

D ocket Number: 94-065. A pplicant: 
Argonne National Laboratory, 9700 
South Cass Avenue, Argonne, IL 60439. 
Instrument: Rapid Scanning Diode 
Array. M amjifacturer: Hi-Tech Scientific 
Limited, United Kingdom. Intended  
Use: This is an accessory to an existing 
instrument which will be used in the 
investigation of the chemical properties 
of new chelating agents for isolation,

separation and recovery of heavy 
metals. In particular, the investigations 
focus on lanthanides, actinides, d- 
transition elements, and other toxic 
heavy metals, and their complexes. 
A pplication A ccepted by Com m issioner 
o f  Customs: May 10,1994.

D ocket Number: 94-066. A pplicant: 
University of Rhode Island, Graduate 
School of Oceanography, South Ferry 
Road, Narragansett, RI 02882-1197. 
Instrument: Two Large Volume In-situ 
Pumps, with accessories Model C/4. 
M anufacturer: Challenger Oceanic 
Systems & Services, United Kingdom. 
Intended Use: The instruments will be 
used to collect samples for analysis of 
trace metals, natural radionuclides and 
particulate matter in seawater during 
oceanographic research cruises. In 
addition, the instruments will be used 
in part of the course “Marine Particles” 
which deals with the role of particles in 
various ocean processes and techniques 
for collecting particles in seawater. 
A pplication A ccepted by Com m issioner 
o f Customs: May 10,1994.

D ocket Number: 94-067. A pplicant: 
United States Geological Survey, 12201 
Sunrise Valley Drive, Reston, VA 22092. 
Instrument: Mass Spectrometer. 
M anufacturer: Mass Analyzer Products, 
Ltd., United Kingdom. Intended Use: 
The instrument will be used to perform 
geochronologic investigations (age 
determination of rocks and minerals by 
methods including natural radioactive 
decay) using the ^Ar/^Ar method. 
A pplication A ccepted  by Com m issioner 
o f  Customs: May 12,1994.

D ocket N umber: 94-068. A pplicant: 
University of Illinois at Chicago, 
Psychology Department, 1007 West 
Harrison Street, Chicago, IL 60607-7137. 
Instrument: Monocular Oculometer for 
the Human Eye. M anufacturer: Devices 
for Movement Measurements, Germany. 
Intended Use: The instrument will be 
used to analyze eye movements and 
provide valuable new data in an 
extended research project entitled The 
Effect of Word Frequency During Two 
Readings of a Text and another study 
focussing on clarification of the role of 
meaning and context in text 
comprehension. In addition the 
instrument will be used by students 
enrolled in courses that provide 
research experience at both the 
undergraduate and graduate levels. 
A pplication A ccepted  by Com m issioner 
o f  Customs: May 18,1994.

D ocket Number: 94-069. A pplicant: 
University of Hawaii, SOEST 
Engineering Support Facility, 2525 
Correa Road, Rm 153, Honolulu, HI 
96822. Instrum ent: Nitrogen Liquefier, 
Model MNP 10/1/300. M anufacturer: 
Stirling Cryogenics and Refrigeration,

The Netherlands. Intended Use: The 
instrument will be used to supply liquid 
nitrogen used to provide cryogenic 
cooling for a variety of scientific 
instruments including mass 
spectrometer, nuclear magnetic 
resonance spéctrometer, mapping 
infrared spectrometer, refrigerators for 
biological samples, X-ray fluorescence 
microscopes, high vacuum cold traps 
and other instruments which are used in 
many different research programs. 
A pplication A ccepted by Com m issioner 
o f Customs: May 19,1994.

D ocket Number: 94-071. A pplicant: 
University of Arkansas for Medical 
Sciences, College of Pharmacy, 4301 W. 
Markham, Little Rock, AR 72205-7122. 
Instrument: Rapid Kinetics Accessory, 
Model SFA-20. M anufacturer: Hi Tech 
Ltd., United Kingdom. Intended Use: 
The instrument will be used to study 
the reduction of a series of nitroaromatic 
compounds using several bacterial and 
mammalian nitroreductases. The kinetic 
constants Km and Kcat will be 
determined. In addition, the instrument 
will be used in the course Biopharm 
3223 Pharmaceutical Analysis a study of 
the general chemical and biochemical 
procedures, techniques and 
instrumentation involved in 
quantitative and qualitative analysis. 
A pplication A ccepted by Com m issioner 
o f  Customs: May 20,1994.
P a m e la  W o o d s
Acting Director, Statutory Im port Programs 
S taff
[FR Doc. 94-14846  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 3510-DS-F

National Institute of Standards and 
Technology

[Docket No. 940370-4070]

Announcement of an Opportunity To 
Join a Cooperative Research and 
Development Agreement on Healthcare 
Information Technology Architecture 
Standards (HITAS)

AGENCY: National Institute of Standards 
and Technology, Commerce.
ACTION: Notice. '

SUMMARY: The National Institute of 
Standards and Technology (NIST) 
invites interested parties to participate 
in a Cooperative Research and 
Development Agreement (CRADA) to 
establish a healthcare information 
system. The infrastructure will include 
application platform, application 
software, storage, humän/computer 
interaction, and communication 
technologies. It will share medical 
information while maintaining 
confidentiality of patient data.
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Through the CRADA, called the 
“Forum on Healthcare Information 
Technology Architecture Standards”, 
NIST will provide the mechanism for 
industry and users to resolve standards- 
related technical issues that currently 
inhibit deployment of medical 
information technology products.
Parties interested in participating in the 
CRADA should be prepared to invest 
adequate resources in the collaboration 
and be firmly committed to the goal of 
rapid development and deployment of 
new healthcare information technology.

The program will be within the scope 
and confines of The Federal Technology 
Transfer Act of 1986 (Public Law 99- 
502,15 U.S.C. 3710a), which provides 
federal laboratories including NIST, 
with the authority to enter into 
cooperative research agreements with 
qualified parties. Under this law, NIST 
may contribute personnel, equipment 
and facilities—but no funds—to the 
cooperative research program. Members 
will be expected to make a contribution 
to the forum’s efforts in the form of 
materials, equipment, personnel, and/or 
funds. The program is expected to last 
three years. This is not a grant program. 
DATES: Detailed planning for the 
consortium began on March 1,1994. 
Interested parties should contact NIST 
to confirm their interest at the address, 
telephone number or FAX number 
shown below no later than July 15,
1994.
ADDRESSES: Mr. F. Schulz, Building 225, 
Room B-266, National Institute of 
Standards and Technology,
Gaithersburg, MD 20899.
FOR FURTHER INFORMATION CONTACT:
Mr. F. Schulz, Telephone: 301-975- 
2192; FAX 301-926-3696. 
SUPPLEMENTARY INFORMATION: The 

* National Institute of Standards and 
Technology (NIST) invites interested 
parties to participate in a forum to 
establish a healthcare information 
system infrastructure. Through the 
CRADA, NIST will provide a venue and 
process for industry and users to resolve 
standards-related technical issues.

This project is based upon a shared, 
global vision of a large scale distributed 
healthcare information infrastructure 
which will encompass application 
platform, application software, storage, 
human/computer interaction, and 
communication technologies, integrated 
via object oriented middleware. The 
new infrastructure will share medical 
information while maintaining the 
security and confidentiality of patient 
data.

The CRADA will also provide links 
among the user requirement-driven 
Open Systems Environment

Implementors Workshop (QIW), the 
consensus-driven base standards 
community, and the market-driven 
technical community to reduce time-to- 
market for complex technical products 
requiring simultaneous consensus in a 
variety of technical areas.

International market input from the 
workshops and the standards 
community are crucial to meeting 
government and industry objectives for 
common solutions across the global 
marketplace. Coordination with 
accredited U.S. and international 
standards groups is an important aspect 
of this partnership.

Participants will be assured of the 
technical and economic feasibility of the 
resultant technical products. This will 
accelerate acceptance of the 
specifications, promote rapid 
development of commercial products, 
and contribute to earlier deployment of 
technology to meet user needs.

Dated: June 13 ,1994.
Samuel Kramer,
A ssociate Director.
[FR Doc. 94-14776  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 35KM3-M

[Docket No. 940541-4141]

RIN No. 0693-AB30

Proposed Revision of Federal 
Information Processing Standard 
(FIPS) 153, Programmer’s  Hierarchical 
interactive Graphics Systems (PHIGS)

AGENCY: National Institute of Standards 
and Technology (NIST), Commerce. 
ACTION: Notice; request for comments.

SUMMARY: A revision of FIPS 153,
PHIGS, is being proposed. This 
proposed revision will add features to 
the basic PHIGS functionality defined in 
FIPS 153, which adopts voluntary 
industry standards, ANSI/1SQ 9592.1— 
3:1989, and ANSI/ISO 9593-1:1990, 
9593-3:1990, 9593-4:1991. The basic 
PHIGS functionality provides for control 
and data interchange between an 
application program and its graphic 
support systems and for a set of 
functions and programming language 
bindings for the definition, display and 
modification of two-dimensional (2D) or 
three-dimensional (3D) graphic data. 
New features will be provided by the 
proposed adoption of voluntary 
industry specifications ANSI/ISO 
9592.1a,2a,3a,4:1992 for PHIGS PLUS. 
PHIGS PLUS will augment the basic 
PHIGS functionality by providing 
facilities for specifying curved lines, 
curved and facetted Surfaces, lighting 
and shading, and color. In addition, the

proposed revision will add a 
requirement for the validation of PHIGS 
implementations using either 
FORTRAN or C bindings.

Prior to the submission of this 
proposed revision to FIPS 153 to the 
Secretary of Commerce for review and 
approval, it is essential to assure that 
consideration is given to the needs and 
views of manufacturers, the public, and 
State and local governments. The 
purpose of this notice is to solicit such 
views.

This proposed revision contains two 
sections: (1) An announcement section, 
which provides information concerning 
the applicability, implementation, and 
maintenance of the standard; and (2) a 
specifications section. Only the 
announcement section of the standard is 
provided in this notice. Interested 
parties may obtain copies of the 
specifications (ANSI/ISO 9592.1—
3:1989, ANSI/ISO 9592.1a,2a,3a,4:1992, 
and ANSI/ISO 9593-1:1990, 9593- 
3:1990, 9593-4:1991) from American 
National Standards Institute (ANSI), 11 
West 42nd Street, 13th floor, New York, 
NY 10036, (212) 642-4900.
DATES: Comments on this proposed 
revision must be recived on or before 
September 15,1994.
ADDRESSES: Written comments 
concerning the adoption of this 
proposed revision should be sent to: 
Director, Computer Systems Laboratory, 
ATTN: Proposed Revision of FIPS 153, 
PHIGS, Technology Building, room 
B154, National Institute of Standards 
and Technology, Gaithersburg, MD 
20899.

Written comments received in 
response to this notice will be made part 
of the public record and will be made 
available for inspection and copying in 
the Central Reference and Records 
Inspection Facility, room 6020, Herbert
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution 
Avenues, NW., Washington, DC 20230. 
FOR FURTHER INFORMATION CONTACT:
Mr. Kevin G. Brady, National Institute of 
Standards and Technology,
Gaithersburg, MD 20899, telephone 
(301) 975-3644.

Dated: June 13 ,1994.
Samuel Kramer,
A ssociate Director.

Proposed Federal Information Processing 
Standards Publication 153-1

(date)

Announcing the Standard for Programmer's 
Hierarchical Interactive Graphics System 
(PHIGS)

Federal Information Processing Standards 
Publications (FIPS PUBS) are issued by the 
National Institute of Standards and
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Technology after approval by the Secretary of 
Commerce pursuant to section 111(d) of the 
Federal Property and Administrative Services 

- Act of 1949 as amended by the Computer 
Security Act of 1987, Public Law 100-235.

2. Nam e o f  Standard. Programmer’s 
Hierarchical Interactive Graphics System 
(PHIGS) (FIPS PUB 153-1).

2. Category o f  Standard. Software 
Standard, Graphics.

3. Explanation. This publication is a 
revision of FIPS PUB 153 and supersedes that 
document in its entirety. This revision 
provides a substantial, upward-compatible 
enhancement of the basic PHIGS 
functionality known as Plus Lumiere and 
Surfaces, PHIGS PLUS (ANSI/ISO 
9592.1a,2a,3a,4:1992). PHIGS PLUS adds 
facilities for the specification of curved lines, 
curved and facetted surfaces, lighting and 
shading, and adds a mechanism for color 
specification to allow non-indexed color 
specification. Amendments to each part of 
the PHIGS specification detail revisions 
required by PHIGS PLUS. Also, each 
language binding of PHIGS has been 
amended as a result of PHIGS PLUS. The 
specifications and amendments that 
comprise the complete PHIGS standard as a 
result of this revision are detailed in the 
Specification section of this document.

In addition this revision adds a 
requirement for validation of PHIGS 
implementations using either FORTRAN or C 
bindings. However, validation is currently 
limited to basic PHIGS functionality, and 
therefore does not include the new 
functionality of PHIGS PLUS added by this 
revision.

FIPS 153-1 adopts the American National 
Standard Programmer’s Hierarchical 
Interactive Graphics System, ANSI/ISO 
9592.1-3:1989, and ANSI/ISO 
9592.1a,2a,3a,4:1992, and 9593.1:1990, 
9593.3:1990, 9593.4:1991, as a Federal 
Information Processing Standard (FIPS). This 
standard specifies the control and data 
interchange between an application program 
and its graphic support system. It provides a 
set of functions and programming language 
bindings for the definition, display and 
modification of two-dimensional (2D) or 
three-dimensional (3D) graphical data. In 
addition, these language bindings allow for 
the definition, display and modification of 
geometrically related objects, graphical data, 
and the relationships between the graphical 
data. The purpose of the standard is to 
promote portability of graphics application 
programs between different installations. The 
standard is for use by implementors as the 
reference authority in developing graphics 
software systems; and by other computer 
professionals who need to know the precise 
syntactic and semantic rules of the standard.

4. Approving Authority. Secretary of 
Commerce.

5. M aintenance Agency. U.S. Department 
of Commerce, National Institute of Standards 
and Technology (NIST), Computer Systems 
Laboratory (CSL).

6. Cross Index.
a. ANSI/ISO 9592.1:1989, Information 

Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Part 1, Functional 
Description.

b. 'ANSI/ISO 9592.1a:1992, Amendment 1, 
Information Processing Systems—Computer 
Graphics—Programmer’s Hierarchical 
Interactive Graphics System (PHIGS), Part 1, 
Functional Description.

c. ANSI/ISO 9292.2:1989, Information 
Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Part 2, Archive 
File Format.

d. ANSI/ISO 9492.2a:1992, Amendment 1, 
Information Processing Systems—Computer 
Graphics—Programmer’s Hierarchical 
Interactive Graphics System (PHIGS), Part 2, 
Archive File Format.

e. ANSI/ISO 9592.3:1989, Information 
Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Part 3, Clear Text 
Encoding of Archive File.

f. ANSI/ISO 9592.3a:1992, Amendment 1, 
Information Processing Systems—Computer 
Graphics—Programmer’s Hierarchical 
Interactive Graphics System (PHIGS), Part 3, 
Clear Text Encoding of Archive File.

g. ANSI/ISO 9592.4:1992, Information 
Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Part 4, Plus 
Lumiere and Surfaces, PHIGS PLUS.

h. ANSI/ISO 9593.1:1990, Information 
Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Language 
Bindings, FORTRAN.

i. ANSI/IEC 9593.1:1990 Tech. 
Corrigendum, Programmer’s Hierarchical 
Interactive Graphics System (PHIGS), 
Language Bindings, FORTRAN.

j. ANSI/ISO 9593.3:1990, Information 
Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Language 
Bindings, Ada.

k. ISO/IEC 9593.3:1990, Tech. 
Corrigendum, Programmer’s Hierarchical 
Interactive Graphics System (PHIGS) 
Language Bindings, Ada.

l. ANSI/ISO 9593.4:1991, Information 
Processing Systems—Computer Graphics—  
Programmer’s Hierarchical Interactive 
Graphics System (PHIGS), Language 
Bindings, C.

7. R elated Documents.
a. Federal Information Resources 

Management Regulations (FIRMR) subpart 
201.20,303, Standards, and subpart 
201.39.1002, Federal Standards.
• b. Federal ADP and Telecommunications 
Standards Index, U.S. General Services 
Administration, Information Resources 
Management Service, (updated periodically).

c. NIST, Validated Products List: 
Programming Languages, Database Language 
SQL, Graphics, GOSIP, POSIX, Security, 
Published quarterly and available by 
subscription from the National Technical 
Information Service (NTIS), U.S. Department 
of Commerce, Springfield, VA 22161.

d. FIPS PUB 6 9-1 , Programming Language 
FORTRAN, adopts ANSI X3.9-1978/R1989.

e. FIPS PUB 119, Programming Language 
Ada, adopts ANSI/MIL-STD-1815A-1983.

f. FIPS PUB 120-1, Graphical Kernel 
System (GKS), adopts NISI X3.124—1985.

g. FIPS PUB 128—1, Computer Graphics 
Metafile (CGM), adopts ANSI/ISO 8632:
1992.

h. FIPS PUB 160, Programming Language 
C, adopts ANSI/ISO 9899:1992.

i. ANSI/ISO 8632 :1992, Information 
Processing Systems—Computer Graphics 
Metafile for the Storage and Transfer of 
Picture Description Information (Part 1: 
Functional Specifications; Part 2: Character 
Encoding; Part 3: Binary Encoding; Part 4: 
Clear Text Encoding).

j. ISO/IEC 646 :1991 , Information 
Processing—7-Bit Coded Character Set for 
Information Interchange.

k. ISO 2022:1986, Information 
Processing—ISO 7-Bit and 8-Bit Coded 
Character Sets—Code Extension Techniques.

l. ISO 2382/13:1984, Data Processing— 
Vocabulary—Part 13: Computer Graphics.

m. ISO 6093 :1985, Information 
Processing—Representation of Numeric 
Values in Character Strings for Information 
Interchange.

n. ISO 7942:1985, Information Processing 
Systems—Computer Graphics—Functional 
Specification of the Graphical Kernel System 
(GKS).

o. ISO 7942/Amendment 1 :1991, 
Computer Graphics—Graphical Kernel 
Systems (GKS) Functional Descriptions.

p. ISO 8805 :1988 , Information 
Processing—Computer Graphics—Graphical 
Kernel System (GKS-3D) Extensions 
Functional Description.

8. O bjectives. The primary objectives of 
this standard are:
—to allow very highly interactive graphics 

application programs using 2D or 3D 
hierarchically structured graphics data to 
be easily transported between installations. 
This will reduce costs associated with the 
transfer of programs among different 
computers and graphic devices, including 
replacement devices.

—to aid the understanding and use of 
dynamic hierarchical graphics methods by 
application programmers.

—to aid manufacturers of graphics 
equipment by serving as a guideline for 
identifying useful combinations of graphics 
capabilities in a device.

—to encourage more effective utilization and 
management of graphics application 
programmers by ensuring that skills 
acquired on one job are transportable to 
other jobs, thereby reducing the cost of 
graphics programmer retraining.

—to aid graphics application programmers in 
understanding and using graphics methods 
by specifying well-defined functions and 
names. This will avoid the confusion of 
incompatibility common with operating 
systems and programming languages.
9. A pplicability. PHIGS is one of the 

computer graphics standards (Appendix A 
discusses the family of computer graphics 
standards) provided for use by all Federal 
departments and agencies. These graphics 
standards should be used for all computer 
graphics applications and programs that are 
either developed or acquired for government 
use.

9.1 The FIPS for PHIGS is intended for 
use in computer graphics applications that 
are either developed or acquired for
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government use. It is specifically designed to 
meet the performance requirements of such 
demanding applications as Computer Aided 
Design/Computer Aided Engineering/ 
Computer Aided Manufacturing, command 
and control, molecular modelling, simulation 
and process control. It emphasizes the 
support of applications needing a highly 
dynamic, highly interactive operator 
interface and expecting rapid screen update 
of complex images to be performed by the 
display system. The PHIGS Phis functionality 
is designed to support graphics applications 
requiring lighting and shading, curved lines, 
curved and facetted surfaces, and non- 
indexed color specification.

9.2 The use of this standard is 
compulsory and binding when one or more 
of the following situations exist:
—The graphics application is very highly 

interactive, or contains hierarchically 
structured graphics data, or requires rapid 
modification of 2D or 3D graphics data and 
the relationships among the data.

—It is anticipated that the life of the graphics 
program will be longer than the life of the 
presently utilized graphics equipment.

—The graphics application or program is 
under constant review for updating of the 
specifications, and changes may result 
frequently.

—The graphics application is being designed 
and programmed centrally for a 
decentralized system that employs 
computers of different makes and models 
and different graphic devices.

—The graphics program will or might be run 
on equipment other than that for which the 
program is initially written.

—The graphics program is to be understood 
and maintained by programmers other than 
the original ones.

—The graphics program is or is likely to be 
used by organizations-outside the Federal 
government (i.e., State and local 
governments, and others).
9.3 Nonstandard features of 

implementations of PHIGS should be used 
only when the needed operation or function 
cannot reasonably be implemented with the 
standard features alone. Although 
nonstandard features can be vary useful, it 
should be recognized that the use of these or 
any other nonstandard elements may make 
the interchange of graphics programs and 
future conversion more difficult and costly.

10. Specifications. American National 
Standard Programmer’s Hierarchical 
Interactive Graphics System, ANSI/ISO 
9592.1-3:1989 and ANSI/ISO 9592.1a, 2a, 3a, 
4:1992, define the scope of the specifications, 
the syntax and semantics of the PHIGS 
elements and requirements for conforming 
implementations. All of these specifications 
apply to Federal Government 
implementations of this standard.

ANSI/ISO 9592.103:1989 and ANSI/ISO 
9592.la,2a,3a,4:1992 define a language 
independent nucleus of a graphics system for 
integration into a programming language. 
Thus, it is embedded in a language layer 
obeying the particular conventions of the 
language. FIPS 153-1 is therefore divided into 
two parts. Part 1 represents the functional

aspects of PHIGS, Part 1 consists of the 
following:
(1) Functional description (ANSI/ISO

9592.1:1989) and (ANSI/ISO 
9592.1a:1992, Amendment 1)

The functional description of PHIGS 
provides a set of functions for the 
definition, display and modification of 
2D or 3D graphical data. It also provides 
for the definition, display and 
manipulation of geometrically related 
objects, along with the modification of 
graphics data and the relationships 
between that graphical data.

(2) Archive file format (ANSI/ISO
9592.2:1989) and (ANSI/ISO 
9592.2a:1992, Amendment 1)

The archive file provides a file format 
suitable for the storage and retrieval of 
PHIGS structures and structure network 
definitions. It allows structure 
definitions to be stored in an organized 
way on a graphical software system.
And, facilitates transfer of structure 
definitions between different graphical 
software systems.

(3) Clear-text encoding (ANSI/ISO
9592.3:1989) and (ANSI/ISO 
9592.3a:1992, Amendment 1)

The clear-text encoding provides a 
representation of the archive file syntax 
that is easy to type, edit and read. The 
file is human-readable (allows editing), 
human friendly (easy and natural to 
read) and machine readable (parsable by 
software).

(4) Plus Lumière and Surfaces, PHIGS PLUS
(ANSI/ISO 9592.4:1992)

The Programmer's Hierarchical Interactive 
Graphics System (PHIGS) Pius Lumière 
and Surfaces (PHIGS PLUS) extends the 
basic PHIGS functionality by adding 
facilities for the specification of curved 
lines, curved and facetted surfaces, 
lighting and other effects such as depth 
modulation.

Part 2 of FIPS 153-1 consists of the 
bindings of PHIGS and PHIGS PLUS 
functions to actual programming languages, 
defined in ANSI/ISO 9593:1990. These 
bindings are developed in cooperation with 
the voluntary standards committees of the 
various languages. The following bindings 
currently exist, and form part 2 of FIPS 153- 
1:
—The FORTRAN Language binding for 

PHIGS (ANSI/ISO 9593.1:1990);
—The ADA Language binding for PHIGS 

JANSI/ISO 9593.3:1990);
—The C Language binding for PHIGS (ANSI/ 

ISO 9593.4:1991).
Subsequent language bindings, including 

those for PHIGS PLUS, will be added 
periodically as they become available. As 
these bindings are approved by ANSI, each 
language binding will become part of this 
standard.

11. Im plem entation. Implementation of 
this standard involves four areas of 
consideration: the effective date, acquisition 
of PHIGS software system implementations, 
interpretations of PHIGS implementations, 
and validation of PHIGS implementations.

11.1 E ffective Date. This revised standard 
is effective six (6) months after approval by

the Secretary of Commerce. Requirements for 
the use of basic PHIGS functionality (defined 
in ANSI/ISO 9592.1-3:1989 and ANSI/ISO 
9593.1:1990, 9593.3:1990,9593.4:1991) are 
unchanged and continue in effect. Validation 
of PHIGS implementations is required after 
the effective date in accordance with section 
11.4.

11.2 A cquisition o f  Im plem entations. 
Conformance to FIPS for PHIGS is required 
whether PHIGS toolbox packages are 
developed internally, acquired as part of an 
ADP system procurement, acquired by 
separate procurement, used under an ADP 
leasing arrangement, or specified for use in 
contracts for programming services. 
Recommended terminology for procurement 
of FIPS for PHIGS is contained in the U.S. 
G eneral Services A dm inistration publication  
F ederal ADP & Telecom m unications 
Standards Index, chapter4 part 1.

11.3 Interpretation o f  this FIPS. NIST 
provides for the resolution of questions 
regarding FIPS for PHIGS specifications and 
requirements, and issues official 
interpretations as needed. Procedures for 
interpretations are specified in FIPS PUB 2 9 -
3. All questions about the interpretation of 
FIPS for PHIGS should be addressed to: 
Director, Computer Systems Laboratory 
(CSL), ATTN: PHIGS Interpretation, National 
Institute of Standards and Technology, 
Gaithersburg, MD 20899, Telephone: (301) 
975-3265.

11.4 V alidation o f  PHIGS 
Im plem entations. Implementations of FIPS 
for PHIGS using either FORTRAN or C 
bindings shall be validated in accordance 
with NIST Computer Systems Laboratory 
(CSL) validation procedures for FIPS for 
PHIGS. Recommended procurement 
terminology for validation of FIPS for PHIGS 
is contained in the U.S. G eneral Services 
Adm inistration publication  F ederal ADP & 
T elecom m unications Standards Index, 
Chapter 4 Part 2. This GSA publication 
provides terminology for three validation 
options: Delayed Validation, Prior Validation 
Testing and Prior Validation. The agency 
shall select the appropriate validation option. 
The agency is advised to refer to the NIST 
publication V alidated Products List for 
information about the validation status of 
PHIGS products. This information may be 
used to specify validation time frames that 
are not unduly restrictive of competition.

The agency shall specify the criteria used 
to determine whether a Validation Summary 
Report (VSR) or Certificate is applicable to 
the hardware/software environment of the 
PHIGS implementation offered. The criteria 
for applicability of a VSR or Certificate 
should be appropriate to the size and timing 
of the procurement. A large procurement may 
require that the offered version/release of the 
PHIGS implementation shall be validated in 
a specified hardware/software environment 
and that the validation shall be conducted 
with specified hardware/software features or 
parameter settings; e.g., the sema parameter 
settings to be used in a performance 
benchmark. An agency with a single-license 
procurement may review the V alidated  
Products List to determine the applicability 
of existing VSRs or Certificates to the 
agency’s hardware/software environment.
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PHIGS implementations using either 
FORTRAN or C bindings shall be validated 
using the NIST PHIGS Test Suite, a suite of 
automated validation tests for PHIGS 
implementations. The NIST PHIGS Test Suite 
was first released in July 1990 to help users 
and vendors determine compliance with 
FIPS for PHIGS. The most recent version of 
the test.suite will be used for validating 
conformance of PHIGS implementations after 
the effective date of FIPS PUB 153-1. The 
results of validation testing by the PHIGS 
Testing Service are published on a quarterly 
basis in the V alidated Products List, available 
from the National Technical Information 
Service (NTIS).ISee related documents 
section.

Each release of the test suite has provided 
additional language bindings and test cases 
to increase the test suite’s coverage of PHIGS 
functionality. Version 2.1 of the NIST PHIGS 
Test Suite, released in April 1994, provides 
testing for PHIGS implementations using 
either the FORTRAN or C language binding. 
Version 2.1 does not include tests for the 
functionality of PHIGS PLUS added by this 
revision of FIPS for PHIGS.

A PHIGS Test Suite license includes all of 
the tests described above, documentation, 
and automatic notifications of approved 
changes to the PHIGS Test Suite for a six 
month period. A license for the most recent 
version of the PHIGS Test Suite is a 
necessary requirement for an organization 
that desires to be tested by the NIST PHIGS 
Testing Service after the effective date of 
FIPS 153-1.

Current information about the NIST PHIGS 
Validation Service and validation procedures 
for FIPS for PHIGS is available from: National 
Institute of Standards and Technology, 
Computer Systems Laboratory, Graphics 
Software Group, Building 225, rootti A266, 
Gaithersburg, MD 20899, (302) 975-3265.

12. W aivers. Under certain exceptional 
circumstances, the heads of Federal 
departments and agencies may approve 
waivers to Federal Information Processing 
Standards (FIPS). The head of such agency 
may redelegate such authprity only to a 
senior official designated pursuant to section 
3506(b) of Title 44, United States Code.

Waivers shall be granted only when:
a. Compliance with a standard would 

adversely affect the accomplishment of the 
mission of an operator of a Federal computer 
system, or

b. Cause a major adverse financial impact 
on the operator which is not offset by 
Governmentwide savings.

Agency heads may act upon a written 
waiver request containing the information 
detailed above. Agency heads may also act 
without a written waiver request when they 
determine that conditions for meeting the 
standard cannot be met. Agency heads may 
approve waivers only by a written decision 
which explains the basis upon which the 
agency head made the required finding(s). A 
copy of each such decision, with 
procurement sensitive or classified portions 
clearly identified, shall be sent to: National 
Institute of Standards and Technology;
ATTN: FIPS Waiver Decisions, Technology 
Building, room B-154; Gaithersburg, MD 
20899. In addition notice of each waiver 
granted and each delegation of authority to 
approve waivers shall be sent promptly to the 
Committee on Government Operations of the 
House of Representatives and the Committee 
on Governmental Affairs of the Senate and 
shall be published promptly in the Federal 
Register.

When the determination on a waiver 
applies to the procurement of equipment 
and/or services, a notice of the waiver 
determination must be published in the 
Com m erce Business Daily as a part of the 
notice of solicitation for offers of an 
acquisition or, if the waiver determination is 
made after that notice is published, by 
amendment to such notice.

A copy of the waiver, any supporting . 
documents, the document approving the 
waiver and any supporting and 
accompanying documents, with such 
deletions as the agency is authorized and 
decides to make under 5 U.S.C. Sec. 552(b), 
shall be part of the procurement 
documentation and retained by the agency.

13. W here to  Obtain C opies. Copies of this 
publication are for sale by the National 
Technical Information Service, U.S. 
Department of Commerce, Springfield, VA 
22161. (Sale of the included specifications 
document is by arrangement with the 
American National Standards Institute.) 
When ordering, refer to Federal Information 
Processing Standards Publication 153-1  
(FIPSPUB153-1) and title. Payment may be 
made by check, money order, or deposit 
account.

Appendix A

The Fam ily o f  G raphics Standards
The following computer graphics standards 

are now available to address the needs of 
government applications in creating, 
modifying, manipulating, and exchanging 
computer-generated pictures:

• FIPS PUB 120-1, the Graphical Kernel 
System (GKS), which adopts ANSI X 3.124-  
1985;

• FIPS PUB 153-1, the Programmer’s 
Hierarchical Interactive Graphics System 
(PHIGS), which adopts ANSI/ISO 9592-1989;

• FIPS PUB 128—i , the Computer Graphics 
Metafile (CGM), which adopts ANSI/ISO 
8632-1992 and

• FIPS PUB 177, the Initial Graphics 
Exchange Specification (IGES), which adopts 
ASME/ANSI Y14.24M -1989,

In addition, the Computer Graphics 
Interface (CGI) has recently become an 
International standard, and is expected to be 
issued as a FIPs.

These standards fall into two categories: 
Application Programmer’s Interface (API) 
standards, and Interoperability standards.
The goal of API standards is to enhance the 
portability of graphics programs (and 
programmers) between installations and 
environments. The goal of Interoperability 
standards is to enable graphics data to be 
exchanged successfully between graphics 
systems and device's.

Figure 1 is a very simple reference model 
of a computer graphics operating 
environment. The model emphasizes that a 
graphics application program interacts with 
physical devices and human operators via a 
computer graphics environment. Figure 1 
also shows that the application may receive 
information from an external database.

The output of the graphics program, as 
shown in Figure 1, is directed to a virtual 
graphics device (i.e., Virtual Device Interface 
or VDI) rather than directly to a physical 
device. A Device Driver provides an 
interface, implemented in either hardware or 
software, for translating virtual device 
commands to commands understood by a 
particular physical device. By substituting 
one device driver for another, an application 
can run on a different physical device. This 
device independent is a central concept of 
this graphics reference model.

In Figure 1, the API standards reside in the 
box labelled the Device Independent 
Graphics Package. Interoperability standards 
are related to the boxes in Figure labelled 
Metafile, Database and Virtual Device 
Interface. Figure 2 depicts the various 
graphics standards associated with the 
general model shown in Figure 1. These are 
discussed below.

BILLING CODE 3510-CN-M

I
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BILLING CODE 3510-CN-C
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A pplication Program mer’s  In terface (API) 
i Standards

Standards at the API promote program and 
programmer portability. A standard at this 
level specifies a set of operations on a variety 
of graphics objects. An API standard provides 
for the portability of applications across a 
wide range of computer hardware, operating 
systems, programming languages, and 
graphics devices. A program written to an 
API standard at one facility in one 
environment should be easily transferable to 
another facility in a different environment. 
Facility dependencies should be the major 
area requiring modification.

The specific functions supported by a 
particular API standard provide certain 
capabilities. The application programmer, by 
identifying the capabilities needed, 
determines the API better suited for the 
application. As shown in Figure 2, there are 
currently two graphics API standards, GKS 
and PHIGS.

GKS provides a functional description of a 
two-dimensional (2D) graphics interface. It 
provides the basic graphics support required 
by a wide variety of applications requiring 
the production of computer-generated 
pictures. A procedural language binding of a 
functional standard specifies the exact name 
for each operation, its parameter sequence, 
and the data types for the parameters. 
FORTRAN, Pascal, Ada and G language 
bindings are parts of GKS.

GKS is suitable for use in graphics 
programming applications that employ a 
broad spectrum of graphics, from simple 

[ passive graphics output (where pictures are 
j produced solely by output functions without 
| interaction with an operator) to interactive 
| applications; and which control a whole 
| range of graphics devices, including but not 
| limited to vector and raster devices,
| microfilm recorders, storage tube displays, 
j refresh displays, and color displays.’
I PHIGS provides for the definition, display,
1 modification, and manipulation of 2D and 3D 

graphical data. It provides functionality to 
support storage of graphics and application 
data in a hierarchical form. Information may 
be inserted, changed, and deleted from the 
hierarchical data storage with the functions 
provided by PHIGS. Language binding 
specifications for PHIGS include FORTRAN,
C and Ada.

PHIGS is specifically designed to meet the 
performance requirements of such 
demanding applications as Computer Aided 
Design/Computer Aided Engineering/ 
Computer Aided Manufacturing, command 
and control, molecular modeling, simulation 
and process control.

Capabilities in PHIGS but not in GKS 
include: the centralized hierarchical data 
storage: the dynamic and responsive nature 
of interactions; the addition of a modeling 
capability; and support for color models 
other than Red-Green-Blue (RGB).

Interoperability Standards
Graphics Interoperability standards allow 

graphical data to be interchanged between 
graphics devices. As shown in Figure 2, there 
are three graphics interoperability standards, 
CGM, (future) CGI, and 1GES.

CGM is used for the storage and transfer of 
picture description information. It enables

pictures to be recorded for long term storage, 
and to be exchanged between graphics 
devices, system, and installations. As 
indicated in Figure 2, the storage mechanism 
for CGM is in the form of a neutral file formal 
called a metafile. The software which creates 
the metafile is known as a CGM Generator. 
The software which reads and displays a 
CGM metafile is known as an Interpreter.

CGM specifies a semantic interface that 
describes 2D graphical entities usings 
primitives (like polyline, text, and ellipse) 
and attributes (like color, line width, interior 
style, and fonts). CGM is compatible with the 
specification of 2D elements in GKS. A data 
encoding specifies the exact sequence of bits 
used to represent each operation and its 
parameters. CGM contains three types of data 
stream encodings (binary, character, and 
clear text) to provide the implementor 
choices depending on the particular 
application.

IGES provides a method for representing 
and storing geometric, topological, and 
nongeometric product definition data that is 
independent of any one system. Where CGM 
transfers graphical pictures, IGES transfers a 
graphical database which can be processed to 
represent a picture. Thus IGES represents 
more than just purely graphical data. As 
Figure 2 indicates, the storage mechanism for 
IGES is in the form of a neutral file format 
that must be translated by a Preprocessor and 
Postprocessor for conversion between 
systems. IGES permits the compatible 
exchange of product definition data used by 
various computer aided design/computer 
aided manufacturing (CAD/CAM) systems.

The future CGI standard is designed to 
specify the exchange of information at the 
Virtual Device Interface. It will provide an 
interface between the device independent 
and device dependent parts of a graphics 
system. Since CGI contains information at a 
virtual level, it can be used to create a CGM.
A CGM can also be output on a CGI device 
in a straightforward manner.
|FR Doc. 94-14779 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 3510-CN-M

Patent Licenses; Notice

AGENCY: National Institute of Standards 
and Technology Commerce.
ACTION: Notice of prospective grant of 
exclusive patent license.

SUMMARY: This is a notice in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
404.7(a)(l)(i) that the National Institute 
of Standards and Technology (“NIST”), 
U.S. Department of Commerce, is 
contemplating the grant of a field of use 
exclusive license in the United States 
and outside the United States to practice 
the invention embodied in U.S. Patent 
Application Serial Number 08/154,459, 
titled, “Improved Apparatus For 
Precisely Measuring Accelerating 
Voltages Applied to X-Ray Sources” to 
Radcal Corporation, having a place of 
business in Monrovia, California. The 
patent rights in this invention have been

assigned to the United States of 
America.
FOR FURTHER INFORMATION CONTACT: 
Bruce E. Mattson, National Institute of 
Standards and Technology, Industrial 
Partnerships Program, Building 221, 
room B-256, Gaithersburg, MD 20899. 
SUPPLEMENTARY INFORMATION: The 
prospective exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within sixty days from the date of this 
published Notice, NIST receives written 
evidence and argument which establish 
that the grant of the license would not 
be consistent with the requirements of 
35 U.S.C. 209 and 37 CFR 404.7.

U.S. Patent Application Serial 
Number 08/154,459 provides an 
improved method of precisely 
measuring the accelerating voltage 
applied to an x-ray tube using a simple 
apparatus with a direct reading taken 
from a spectrographic image of the 
radiation produced by the x-ray tube.

The availability of the invention for 
licensing was published in the Federal 
Register, Vol. 59, No. 61 (March 30,
1994). A copy of the patent application 
may be obtained from NIST at the 
foregoing address.

Dated: June 13 ,1994. _
Samuel Kramer,
A ssociate Director.
(FR Doc. 94-14778 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 3510-13-M '- jr - 'J t , '

[Docket No. 940557-4157]

Announcement of the Am erican  
Petroleum Institute’s  Standards 
Activities

AGENCY: National Institute of Standards 
and Technology Commerce.
ACTION: Notice of intent to develop or 
revise standards and request for public 
comments and participation in 
standards development.

SUMMARY: The American Petroleum 
Institute (API), with the assistance of 
other interested parties, continues to 
develop standards, both national and 
international, in several areas. This 
notice lists the standardization efforts 
currently being conducted. The 
publication of this notice by the 
National Institute of Standards and 
Technology (NIST) on behalf of API is ¡ 
being,undertaken as a public service. -, 
NIST does not necessarily endorse, 
approve, or recommend the standards 
referenced in this notice.
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SUPPLEMENTARY INFORMATION* 

Background
The American Petroleum Institute 

develops and publishes voluntary 
standards for equipment, operations, 
and processes. These standards are used 
by both private industry and by 
governmental agencies. All interested 
persons should contact in writing the 
appropriate source as listed for further 
information. Currently the following 
standardization efforts are being 
conducted:
General Com m ittee on P ipelines
1115 Operation of Solution Mined 

Underground Storage Facilities
1122 Emergency Preparedness and 

Response
1123 Pipeline Public Education 

Program
1129 Pipeline Integrity Standards 
FOR FURTHER INFORMATION CONTACT:
M.H. Matheson, Manufacturing, 
Distribution, and Marketing, American 
Petroleum Institute, 1220 L Street, NW, 
Washington, DC 20005.
General Com m ittee on M arketing
Pollution Prevention Wholesale 
Pollution Prevention Retail 
1500 Storage and Handling of Aviation 

Fuels at Airports
1584 Four-inch Aviation Hydrant 

System
1604 Removal & Disposal of Used 

Underground Storage Tanks 
1615 Installation of Underground 

Petroleum Storage Tanks 
1628 A Guide to the Assessment and 

Remediation of Underground 
Petroleum Releases 

1632 Cathodic Protection of 
Underground Storage Tanks and 
Piping Systems

1637 Using the API Color-Symbol 
System to Mark Equipment and 
Vehicles for Product Identification at 
Service Stations and Distribution 
Terminals

1637A Using the API Color-Symbol 
System to Mark Equipment and 
Vehicles for Identification at Service 
Stations and Distribution Terminals 

FOR FURTHER INFORMATION CONTACT: Gary 
Carroll, Manufacturing, Distribution, 
and Marketing, American Petroleum 
Institute, 1220 L Street, NW,
Washington, DC 20005
General Com m ittee on Refining
Technical Data Book, Petroleum 

Refining >
521 Guide For Pressure-Relieving & 

Depressurizing Systems 
526 Flanged Steel Safety Relief Valves 
530 Calculation of Heater Tube 

Thickness in Petroleum Refineries

531M Measurement of Noise From 
Fired Process Heaters 

575 Inspection of Atmospheric and 
Low-Pressure Storage Tanks 

541 Squirrel-Cage Induction Motors 
250 HP and larger 

553 Control Valve Applications
619 Rotary-Type Positive 

Displacement Compressors for 
General Refinery Services

620 Design and Construction of Large, 
Welded, Low-Pressure Storage Tanks

631 Measurement of Noise From Air 
Cooled Heat Exchange 

650 Welded, Steel Tanks for Oil 
Storage

653 Tank Inspection, Repair, Alt. & 
Reconstruction

662 Plate Type Heat Exchangers
672 Packaged, Integrally Geared for 

General Refinery Service Centrifugal 
Air Compressors

673 Special Purpose Fans
674 Positive Displacement Pumps— 

Reciprocating
677 General Purpose Gear Units for 

Refinery Service
685 Sealless Centrifugal Pumps
686 . Installation of Mechanical 

Equipment
2508 Design and Construction Ethane 

& Ethylene Installations 
FOR FURTHER INFORMATION CONTACT: Ron 
Chittim/Gary Carroll, Manufacturing, 
Distribution, and Marketing, American 
Petroleum Institute, 1220 L Street, NW., 
Washington, DC 20005
Safety and Fire Protection  
Subcom m ittee
2008 Protection Against Ignitions 

Arising Out of Static, Lightning, and 
Stray Currents

2005 Service Station Safety
2009 Safe Welding and Cutting 

Practices in Refineries, Gasoline 
Plants, and Petrochemical Plants

2023 Guide for Safe Storage and 
Handling of Heated Petroleum 
Derived Asphalt Products and Crude 
Oil Residue

2026 Safe Descent onto Floating Roofs 
of Tanks in Petroleum Service

2027 Ignition Hazards Involved in 
Abrasive Blasting of Atmospheric 
Hydrocarbon Tanks in Service

2030 Guidelines for Application of 
Water Spray Systems for Fire 
Protection in Petroleum Industry 

2217A Guidelines for Work in Inert 
confined Spaces in the Petroleum 
Industry

2219 Safety Operating Guidelines for 
Vacuum Trucks in Petroleum Service 

2350 Overfill Protection for Petroleum 
Storage Tanks

FOR FURTHER INFORMATION CONTACT: 
Myron N. Price, Health and

Environmental Affairs, Safety and Fire 
Protection, American Petroleum 
Institute, 1220 L Street, NW., 
Washington, DC 20005
Com m ittee on Petroleum  M easurem ent
MPMS Chapter 12.2 (Parts 1-5) 

Calculation of Petroleum Quantities 
Using Dynamic Measurement 
Methods and Volumetric Correction 
Factors

MPMS Chapter 12.3 Volumetric 
Shrinkage Resulting From Blending 
Light Hydrocarbon with Crude Oils 

MPMS Chapter 14.3 Part 2 
Specification and Installation 
Requirements for Orifice Plates, Meter 
Tubes and Associated Fittings 

MPMS Chapter 21.2 Liquid Flow 
Measurements Using Electronic 
Metering Systems

MPMS Chapter 19.2 Evaporation Loss 
From Internal and External Floating 
Roof Storage Tanks 

Testing Protocol for Roof Seals and 
Fittings Internal and External Floating 
Roof Tanks

FOR FURTHER INFORMATION CONTACT: S.P. 
Chamberlain/L. Slagle, Exploration & 
Production Department, American 
Petroleum Institute, 1220 L Street, NW., 
Washington, DC 20005
General Com m ittee on Exploration and  
Production O ilfield Equipm ent and  
M aterial Standards
IB  Oil Field V-Belting 
2C Offshore Cranes 
2D Operation and Maintenance of 

Offshore Cranes 
2T Planning, Designing and 

Constructing Tension Leg Platforms 
4F Drilling and Well Servicing 

Structures
4G Maintenance and Use of Drilling 

and Well Servicing Structures 
5A2 Thread Compounds for Casing, 

Tubing, and Line Pipe 
5A5 Field Inspection of New Casing, 

Tubing, and Plain End Drill Pipe 
5B Threading, Gaging, and Thread 

Inspection of Casing, Tubing, and 
Line Pipe Threads 

5C3 Formulas and Calculations for 
Casing, Tubing, Drill Pipe, and Line 
Pipe Properties

5C5 Evaluation Procedures for Casing 
and Tubing Connections 

5CT Casing arid Tubing (U.S. 
Customary Units)

5CT Casing and Tubing (Metric Units) 
5D Drill Pipe 
5L LinePipe 
5LC CRA Line Pipe 
5LD CRA Clad or Lined Steel Pipe 
5L9 Unprimed External Fusion 

Bonded Epoxy Coating of Line Pipe 
5T1 Imperfection Terminology 
6A Valves and Wellhead Equipment
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6A1 Ring Groove Measurement 
6AF Capabilities ©# AFf Flanges Dtafor 

Combinations of Load
6 AM Material Toughness
6D Pipeline Valves (Steel Gater Plug, 

Hall and Check Valves)
7 Rotary Drilling Equipment
7A1 Testing of Thread Compounds for 

Rotary Shouldered Connections 
7G Brilî Stem Design and Operating 

Limits
7 K Rotary Drill Stem Elements
8 A Drilling and Production Hoisting

Equipment
8B Procedures for Inspection, 

Maintenance, Repair, and 
Rem anufacture of Hoisting Equipment 

8C Drilling and Production Hoisting 
Equipment fPSL f  and1 PSL 2}

9A Wire Rope
9B Application, Care, and Use of Wire 

Rope for Oil Field Services 
10A Well Cements 
10B Cement Testing 
1OD Bow-Spring Casing Centrafeers 
xx* Cement Sheath Evaluation 
xxx Well Cementing Temperatures 
11AX Subaurface Sucker Rod Pumps 

and Fittings 
11B Su ffer Rods
I IC  Reinforced Plastic Sucker Rods 
HE Pumping Units
11S Operation, Maintenance and 

Troubleshooting of Electric 
Submersible Pump Installations

I I  S3 Electric Submersible Pump 
Installations

11S4 Sizing and Selection o i  Electric 
Submersible Pump Installations 

11 V l Gas Lift Valves, Orifices, Reverse 
Flow Valves and Dummy Valves 

50» Classification, ©f Locations for 
Electrical installations at Petroleum 
Facilities

xxx: Oilfield Packers 
xxx Inspection and Maintenance of 

Production Piping 
12P Fiberglass Reinforced Plastie 

Tasks:
3B-1 Standard Procedure for Field 

Testing Water-Based ¡frilling Fluids 
13B^2 Standard Procedures for Field 

Testing Oil-Based DrilMng Fluids 
13C Drilling Fluid Processing 

Equipment
13D The Rheology of GtiFWeB Drilling 

Fluids
131 Standard Procedure for Laboratory 

Testing Drilling Fluids 
13 J T‘esting Heavy Brines 
14F Design and Installation of 

Electrical Systems for Offshore 
Production Platforms 

15HR High Pressure Fiberglass Line 
Pipe

15LE Polyethylene Mise Pipe fPBf 
15LJI Low Pressure Fiberglass Line 

■ Pipe ; ; ■■ -v"*v<r
15 TK Fiberglass Thbing

16A Specrficatrorr for EMU Through 
Equipment

16C Specification for Choke and Kill 
Systems-

16F Miarine Drilling Riser Equipment 
18R Design , Rating and Testing Marine 

Drilling Riser Couplings 
xxx Temperature Effects of Non- 

MetalKes in Drill Through Equipment 
17D Subsea Wellhead* and Christmas 

Tree Equipment 
17F Subsea Control Systems 
17G\ Design and Operation of 

Completion/Wbrkaver Riser Systems 
17H KOV Interfaces with Subsea 

Equipment
171 Installation of Subsea Control 

Umbilicals
27 Determining Permeability ©/Porous, 

Media
31 Standard Format for 

Electromagnetic .Logs,
33 Standard Calibration. & Format for 

Gamma Ray & Neutron Lagp
34 Standard Format for Hydrocarbon 

Mud Logs
40 Core Analysis Procedures
41 Performance Data on Cementing & 

Hydraulic Fracturing Equipment
43 Evaluation of Well Perforated 

Systems
44 Sampling Petroleum Reservoir 

Fluids
45 Analysis of Oilfield Waters
49* Drilling & Drill Stem Testing of 

Wells Containing Hydrogen Sulfide
50 Protection o f the Environment for 

Gas Processing Plant ©peratioas
51 Protection of the Environment for 

Production Operations
52 Protection:©f Ih® Environment for 

BtiRing Operations
53 Blowout Prevention Equipment 

Systems for Drilling Wells
55 Production & Gas Processing Plant 

Operations fovohdng Hydrogen 
Sulfide

66 Digital Well Data Standard 
Interchange Format 

D12A API Well Number Sr Standard 
States County, Offshore Area Codes 

Model Form of Offshore Operating 
Agreement

x x  Well Servicmg/Workovar 
Operations Involving Hydrogen 
Sulfide

xx Kfeeofogy ofCross Linked 
Fracturing Fluids

xx Evaluation of Cartridge Filters (E&.P 
Operations^

xx Cargo ffomdling at Onshore 
Facilities

xx Long Term Conductivity Testing of 
Froppanis

ADDRESSES: Exploration- & Production,. 
American Petroleum Institute,. 700 
North Pearl, Suite 1840 fEB 3S2)** Dallas, 
TX 75201

FOR FURTHER INF0RMAT8CW CONTACT: 
Write the following persons for 
information on indicated standards at 
the above, address: Jim? Greer—API 6 ,16 
and 17 series standards; Chuck Liles— 
API Drilling and Production Practices; 
Mike Loudermilk—API IB* 11* 12 and 
14 series; Randy McGill—API 5 and 15 
series; Jennifer Six—APE 4, 7, % %  19 
and. 15 series; Mike Spanhek—API 2. 
series.

Dated: Jn»© 2i3i,
Samuel Kramer,
Associate Ukectox,.
[FR Dec. 94-14777  Fifed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 35t(M3-M

National Oceanic and Atmospheric 
Administration

P-D. 052694BI

Marine Mammals

AGENCY: National Marine: Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NGAA), 
Commerce.
ACTION: Issuance off marine mammal 
permit modification

SUMMARY: Notice is hereby gi ven that Dr 
Raymond J. Tarpley, Assistant Professor., 
Department of Veterinary Anatomy* 
Texas A&M University, College: Station. 
TX 77843, applied and was granted a 
modification to'Scientific’Research 
Permit No. 780, This-modificatioa- 
beesrses. effective upon signature. 
ADDRESSES: Docum ents subm itted m 
connection with This permit,, as 
modified, are available for review, by 
appointment, in the Permit Division, 
Office of Protected Resources, NMFS, 
NOAA, 1335 East-West Hwy., Silver 
Spring, MD 20919, (301/713-22891;

Director, Southeast Region, NMFS , 
NOAA, 0721 Executive Center Drive, St 
Petersburg, FL 33702 (813/893-3141 h 
and Director, Alaska Region  ̂NMFS, 
NOAA, P.O. Box 21608, Juneau, Alt 
99802 (907/568-7221)1 
SUPPLEMENTARY INFORMATION: On May 2, 
1994, notice was- published in the 
Federal Register(50 FR 22593 Jfhata 
modification of Pferait No. 780*, issued 
May 20,1992 ^ F R  2139B& hadheen 
requested by the above-named 
individual. Notice is hereby given that 
the Permit, as. modified, was issued 
pursuant to the provisions o f Sections 
216.33(d) and (e). of the Regulations 
Governing theTakingand Importingo! 
Marine Mammals (50. CFR' Part 216), and 
■Seetion222:25 of the regulations 
go veming endangered fish and wildlife 
permits.
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The Permit authorized collection of 
tissue samples from up to 30 howhead 
whales [Balaena m ysticetus) and 40 
beluga whales [D elphinapterus ieucas) 
taken during the Alaskan Eskimo 
subsistence harvest, import tissue 
samples from 10 beluga whales taken for 
subsistence purposes by the Inuit in 
Canada, and import tissue samples from 
harbor porpoise fPhocoena phocoena), 
Dali’s porpoise [P hocoenoides dalli) and 
killer whales [Orcinus orca) found dead 
as a result of stranding. The 
modification authorizes an unlimited 
number of sample collections from all 
bowhead and beluga whales landed in 
the Alaskan Eskimo subsistence harvest 
and beluga whale samples imported 
from Canada.

Dated: June 10 ,1994 .
Herbert W. Kaufman,
Deputy Director, Office o f Protected 
Resources, National Marine Fisheries.
[FR Doc, 94-14725 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 3510-22-F

|[3.D. 060694D]

Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Issuance of scientific research 
permit No. 926 (&>62).

SUMMARY: Notice is hereby given that„ 
Mr, Robin Baird, of the Marine Mammal 
Research Group, Victoria, B.C., Canada, 
V8P 5L5, has been issued a permit to 
take killer whales [Orcinus orca) for 
purposes of scientific research. 
ADDRESSES: The permit and related 
documents are available for review 
upon written request or by appointment, 
in the following offices:

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, Room 13130, Silver Spring, 
MD 20910 (301/713-2289); and 

Director, Northwest Region, NMFS, 
NOAA, 7600 Sand Point Way, NE., BIN 
€15700, Seattle, WA 98115 (206/526- 
6150).
SUPPLEMENTARY INFORMATION: O n April
19,1994, notice was published in the 
Federal Register (59 FR 18522) that a 
request for a scientific research permit 
to tag killer whales [Orcinus orca) had 
been submitted by the above-named 
individual. The requested permit has 
been issued under the authority of the 
Marine Mammal Protection Act of 1972, 
as amended (16 U.S.C. 1361 et seq.) and 
the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216).

Dated: June 10,1994 .
Herbert W. Kaufman,
Deputy Director, Office o f Protected 
Resources, National Marine Fisheries Service. 
[FR Doc. 94-14756 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 3510-22-F

COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED

Procurement List; Addition

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled.
ACTION: Addition to the procurement 
list.

SUMMARY: This action adds to the 
Procurement List a commodity to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities.
EFFECTIVE DATE: July 18; 1994.
ADDRESS: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled, Crystal Square 3, Suite 403, 
1735 Jefferson Davis Highway, 
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman, (703) 603-7740. 
SUPPLEMENTARY INFORMATION: On April
22,1994, the Committee for Purchase 
From People Who Are Blind or Severely 
Disabled published notice (59 F.R. 
19164) of proposed addition to the 
Procurement List. Comments were 
received from the current contractor for 
the applicator in response to a request 
for sales data. The contractor indicated 
that it is near a labor surplus area that 
is home to most of its workers and that 
it is experiencing less demand than it 
can supply. The contractor indicated 
that most of its workers are the sole 
support for their families. Consequently, 
the contractor believes that addition of 
the applicator to the Procurement List 
would have a severe adverse impact on 
the company.

The proportion of the contractor’s 
sales which it would lose if it were 
unable to sell this applicator to the 
Government is very small. It was not the 
current contractor for another item 
mentioned in its comments at the time 
the item Was added to the Procurement 
List. Consequently, the loss of sales 
would not constitute severe adverse 
impact on the company.

As the contractor admitted, it is not 
located in a labor surplus area even 
though some of its workers live in one. 
The contractor also did not state that 
workers would be discharged if the 
applicator is added to the Procurement

List. Because these workers live near an 
area which is not considered a labor 
surplus area, they may well secure other 
employment if they are discharged. 
People with severe disabilities, on the 
other hand, have unemployment rates 
exceeding 65% nationally. Like the 
contractor’s workers, people with severe 
disabilities are often the sole support for 
their families. Consequently, the 
Committee believes that the definite 
creation of jobs for people with severe 
disabilities by addition of the applicator 
to the Procurement List outweighs the 
possible loss of employment for people 
who can more easily find other jobs.

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the commodity, fair market price, and 
impact of the addition on the current or 
most recent contractors, the Committee 
has determined that the commodity 
listed below is suitable for procurement 
by the Federal Government under 41 
U.S.C. 46-r48c and 41 CFR 51-2.4.

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
commodity to the Government.:

2. The action does not appear to have 
a severe economic impact on current 
contractors for the commodity.

3. The action will result in 
authorizing small entities to furnish the 
commodity to the Government.

4. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.G. 46-48c) in 
connection with the commodity 
proposed for addition to the 
Procurement List.

Accordingly, the following 
commodity is hereby added to the 
Procurement List:
Applicator, Disposable

6 5 1 5 -0 0-059-5235

This action does not affect current 
contracts awarded prior to the effective 
date of this addition or options 
exercised under those contracts. '
E. R. Alley, Jr., >
Deputy Executive Director.
[FR Doc. 94-14821 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILUNG CODE 6820-33-P
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Procurement lis t  Additions

â Œ filî ' CêUïMîllt'ee;- £©ir Purchase Fret» 
People WM® itee Blind or Severely 
Disabled.
ACTION: Additions. fca the Prcjcureraent 
List.

SUMMARY: This action adds to toe 
Procurement l is t  commodities; and m 
service tefee furnished by nonprofit 
agencies employing  ̂persons who are 
blind or have other severe disabilities. 
EFFECTIVE DATE; June IB* 1994. 
ADDRESSES; Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Square 3, Suite. 403̂ , 
1735 Jefferson Davis Highway t 
Arlington, Virginia 22292-3461.
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 6Q3-7740. 
SUPPLEMENTARY INFORMATION: O u  M arsh  
25, April 22: and May 2r 1994, the 
Committee for Purchase From People 
Who Are Blind or Severely Disabled 
published notices (59F.R. 14154,19164 
and 22596) of proposed additions to the 
Procurement List.

After consideration of the. material 
presented to il concerning capability o f 
qualified nonprofit agencies to provide 
the commoditiesandservice, fair 
m arfest pricey m i  impact o f the 
additions, cm the current of most reeent 
contractors, the Gommittee has 
determined that the commodities and 
service Msted below are suitable for 
procurement by toe Federal Government 
under 41 LLS.C. 46~4Bc and 4 1 CFR 51- 
2.4. \

1 certify that toe following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The actios will not result! i»  any 
additional reporting, recordkeeping or 
other eorapfianee requirements for smalt 
entities other than ton small 
organizations that null faraasl- the 
commodities « d  service to the 
Government.

2 . The action does not appear to ham 
a severe economic impact ou current 
contractors for the commodities and 
service.

3. The action will result in 
authorizing small entities to furnish the 
commodities and service to  the 
Government

4. There are no. known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46-48cJm  
connection with the commotfifies and 
service proposed for addition to the 
Procurement List. Aecoed^ghr^toe

following commodities and service are 
hereby added to the Procurement List: 
CtimmodMes.

Container, Wood. Rocket Motor
8140-01—0 0 4 -9 4 1 0
(Requirements for theNa*ral Air Warfera 

Center, Lakehurst, NJj
Sleeve, Protective

(Requirements forth« Ffegfc aadiIndustrial 
Supply Center,, Bremertoa,. Wfeshiagteiti 

Service
Food Service. Attendant
Hanscom Air Force Ease, Massachusetts
This action does not affect current 

contracts awarded prior to  the effective 
date of this addition or options 
exercised! under those contracts..
E.R. Alley, Jr.,
Deputy Ex&eutivoMreetacL
[FR Doe. 94—14822 Filed 6 -M -9 4 ; 8;4St amf
BILLING COB& 8820~33~P

Procurement List; Proposed Additions
AGENCY z Committee for Purchase From- 
People WhoAre Blind or Severely 
Disabled.
ACTION: Proposed additions to 
procurement list.

SUMMARY! The Committee has recei ved 
proposals to add to the Procurement List 
commodities and a service to  be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: Ju ly  18,1994.
ADDRESS: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled, Crystal Square 3, Suite 403, 
1735 Jeffereon Davis Highway,
Arfegtou, T&graitt 22202-3461.
FOR FURTHER WFORnunTOMC^nTtCT^ 
Beverfy MiHbnan (7(T3:J 603-7740. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C 47taEZt aniM t CFE 5 1 -2 -3 . Its 
purpose is to provide interested persons 
an opportunity to submit comments on 
toe possible impact of toe proposed 
actions.

If the Cbmmittee approves, the 
proposed acftJMans, aM entities of the 
Fecferaf Qxvem-menf (except as 
otherwise indicated! will he required to 
procure the commodities.-and service 
listed below from nonprofit agencies 
employing; persons who are blind or 
have other severe disabilities.

I certify that the fbffowiiig; action w if 
not have a significant impact on a  
substantia! number ofsirraff entities.
Thu major feetors- considered for this 
certifleaticnr werer

1. Thu action will net result hi any 
sddhlioiialrepcwtmg, reeoidfteoping'or

other compliance requirements, for small 
entities other than the small 
organizations that w££C furnish ton 
commodities, and service to the 
Government

2. Theactiondees not appear totana? 
a severe économie impact on current 
contractors tor the commodities and 
seivtoei

3. The aeti®& w âl result in 
authomzing small entities to ferais!* toe- 
commodities and  service to toe* 
Government.

4 . There arenoknown regulatory 
alternatives which would accomplish 
the objectives o f the Javits-Wagner- 
O’Day Act f4T U.S.C. 46-48c),m  
connection with the commodities and 
service proposed foradcfitioir to the 
Procurement List. Comments ©» this 
certification are invited. Commentera 
should identify the statements)) 
underlying toe certification on which 
they are providing addltiemd 
information.

The following commodities and 
service have been proposed for addition 
to Procurement List for pgatoietontby 
the nonprofit agencies listed:
Com m odities 
Cap, Garrison
8410-01-213-4783  
841 Or-OT-213—4784.
8410-01-213-4785
toto-tov-2t3H t78®
841 0 -01—213—4787'
8410-01—213—47fHi 
8410-01—213—478 ft 
8410-01—213—4 7Q0 
8410-01—213-4791  
8410-01-Z13j-4232,
NPA: Goodwill Industries of South Florida, 

ine., Miami, FToridia;

Semico/
Commissary Shelf SCockoag; and e&*awfS«$ 
Columbus Air Force Base, Mississippi
NPA: Alabama Goodwill Iudiwftiés, toe.

Birmingham, Alabama 
E.R. Alley, Jr.,
DepatyEkeartiv&EffiecttB'i
[FBBbc 34^14823 Fi&d 6-16-94; &4Saial
BILUNG CODE 6820-3S-P

Proposed Addition to  toe Procurement 
List. Correction

In notice document 94-T307E 
beginning on page-27538 in the issue at 
F rida^ ,M by27 , T994, nsalce tfee 
following eoireetifflir

Delete toe follow fog- item;
JanitomallCttst^diaL fe® the following.

Asheville. North Carolina, locations:. 
Ashevflfe FederaFBuilding, Patton Avenue & 

N. French Broad Avenue



Federal Register / Voi. 59, No. 116 / Friday, June 17, 1994 / Notices 31219

Federal Building & U.S. Courthouse, Otis & 
Post Streets

NPA: Goodwill Industries of Northwest 
North Carolina, Inc., Winston-Salem, 
North Carolina

This item was included in notice 
document 94-10980, which appeared 
beginning on page 23700 in the issue of 
Friday, May 6,1994. The comment 
period for items in notice document 9 4 - 
10980, which ended June 6 ,1994, 
applies to the above-mentioned item 
deleted from notice document 94- 
13078, and not the comment period 
announced in the later published 
document.
E.R. Alley, Jr.,
Depu ty Executive D irector.'
[FR Doc. 94-14824 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 6820-33-P

CONSUMER PRODUCT SAFETY  
COMMISSION .

Notification of Request for Approval of 
a Collection of Information— Hotline 
Customer Service Survey

AGENCY: Consumer Product Safety 
Commission.
ACTION: N o t ic e .

SUMMARY: In accordance with provisions 
of the Paperwork Reduction Act (44 
U.S.C. chapter 35), the Consumer 
Product Safety Commission has 
submitted to the Office of Management 
and Budget a request for approval, 
through September 30,1994, of a 
collection of information consisting of a 
survey of persons who call the 
Commission’s hotline.

Each year, about 170,000 members of 
the public call the Commission’s toll- 
free hotline to report unsafe products or 
to obtain information on product recalls, 
general safety information, or referrals 
to other federal, state, or local health, 
safety or consumer agencies.

On September 11,1993, President 
Clinton issued Executive Order 12862, 
which includes the requirement that 
agencies “survey customers to 
determine the kind and quality of 
services they want and their level of 
satisfaction with existing services.” The 
Commission’s hotline is a major point of 
contact between the Commission and 
the public, and is one of the few 
activities of the Commission for which 
customer service can be objectively 
measured. Therefore, it is critical for 
CPSC to determine how hotline callers 
are being served.

The Commission plans to conduct a 
Customer Satisfaction Survey by 
sampling approximately 600 hotline 
callers. This survey will be conducted

by telephone and will require about four 
minutes for each interview. The 
Commission will use the results of this 
survey to implement E .0 .12862 and to 
determine both the current level of 
customer satisfaction and the additional 
kind and quality of services desired by 
the public.
Additional Details About the Request 
for Approval of a Collection of 
Information

Agency address: Consumer Product 
Safety Commission, Washington, DC 
20207.

Title o f  inform ation collection : CPSC 
Hotline Customer Service Survey.

Type o f request: New collection.
Frequency o f  collection : One-time for 

each respondent.
General description o f  respondents: 

Persons who have called the 
Commission’s hotline.

Estim ated num ber o f respondents:
600.

Estim ated average num ber o f hours 
p er respondent: .066.

Estim ated num ber o f  hours fo r  a ll 
respondents: 40.

Comments: Comments on the request 
for approval of this collection of 
information should be addressed to 
Donald Arbuckle, Desk Officer, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503; telephone: (202) 
395-7340. Copies are available from 
Francine Shacter, Office of Planning and 
Evaluation, Consumer Product Safety 
Commission, Washington, DC 20207; 
telephone (301) 504-0416.

This is not a proposal to which 44 
U.S.C. section 3504(h) is applicable. 4

Dated: June 13,1994.
Sadye E. Dunn,
Secretary , Consumer Product Safety  
Comm ission.
[FR Doc. 94-14710  Filed 6 -1 6 -9 4 ; 8:45 am} 
BILUNG CODE 6355-01-M

COOPERATIVE STATE RESEARCH  
SERVICE

Animal Health Science Research 
Advisory Board: Meeting

According to the Federal Advisory 
Committee Act of October 6,1972. Pub.
L. No. 92-463, Cooperative State 
Research Service announces the 
fallowing meetings:

N am e: Animal Health Science Research 
Advisory Board.

Date: August 15 and 16,1994.
Tim e: 8 :30  a.m.
P lace: Room 338-C, Aerospace Building, 

U.S. Department of Agriculture, 901 “D” 
Street, SW., Washington, DC 20024.

Type o f  m eeting: Open to the public. 
Persons may participate in the meeting as 
time and space permit.

Comm ents: The public may file written 
comments before or after the meeting with 
the contact person below.

Purpose: The Board will consult with and 
advise the Secretary of Agriculture on 
implementing animal health and disease 
research programs. Recommendations will be 
made also on priorities of research in these 
programs.

B oard m em ber nam es and agenda: 
Available from contact person below.

Contact person : George E. Cooper, 
Executive Secretary, Animal Health Science 
Research Advisory Board, Cooperative State 
Research Service, U.S. Department of 
Agriculture, Ag Box 2220, Washington, DC 
20024, telephone (202) 401-4847.

Done at Washington, DC, this 13th day of 
June, 1994.
John Patrick  Jordan,
Adm inistrator. *
[FR Doc. 94-14794 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILUNG CODE 3410-22-M

DEPARTMENT OF DEFENSE

Office of the Secretary

Notice of Availability, Department of 
Defense Pollution Prevention Written 
Strategy
AGENCY: Office of the Secretary, DOD. 
ACTION: Notice of availability.

SUMMARY: As part of the requirements 
under Executive Order 12856 “Federal 
Compliance with Right-To-Know Laws 
and Pollution Prevention 
Requirements,” this notice announces 
the availability of the Department of 
Defense written pollution prevention 
strategy.
ADDRESSES: Requests for copies of the 
strategy and comments on the strategy 
may be submitted to the Office of the 
Deputy Under Secretary of Defense 
(Environmental Security), Attn: Andy 
Porth, OADUSD (PP), Skyline 6 suite 
310, 5109 Leesburg Pike, Falls Church, 
VA 22041.
FOR FURTHER INFORMATION CONTACT: 
Mr. Andy Porth at (703) 756-5643.

Dated: June 14 ,1994.
L.M . Bynum,
A lternate OSD F ederal R egister Liaison  
O fficer, Departm ent o f  D efense.
[FR Doc. 94-14808 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 5000-04-M

Defense Intelligence Agency Joint 
Military Intelligence College Board of 
Visitors; Closed Meeting
AGENCY: Defense Intelligence Agency 
Joint Military Intelligence College.
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ACTION: Notice of closed meeting.

SUMMARY: Pursuant to the provisions of 
Subsection (d) of section 10 of Public 
Law 92—463, as amended by section 5 of 
Public Law 94—409, notice is hereby 
given that a closed meeting of the DIA 
Joint Military Intelligencë College Board 
of Visitors has been scheduled as 
follows:
DATES: Thursday, 28 July 1994, 0900 to 
1700; and Friday, 29 July 1994, 0800 to 
1200.
ADDRESSES: The DIAC, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
General Charles J. Cunningham, Jr., 
Lieutenant General, USAF (Ret), 
Commandant, DIA Joint Military 
Intelligence College, Washington, DC 
20340-5100 (202/373-3344). 
SUPPLEMENTARY INFORMATION: The entire 
meeting is devoted to the discussion of 
classified information as defined in 
section 552b(c)(l), title 5 of the U.S. 
Code and therefore will be closed. The 
Board will discuss several current 
critical intelligence issues and advise 
the Director, DIA, as to the successful 
accomplishment of the mission assigned 
to the Joint Military Intelligence College.

Dated: June 14,1994.
L.M. Bynum,
A lternate OSD Federal Register Liaison  
O fficer, D epartm ent o f D efense.
¡FR Doc. 94-14809 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILUNG CODE 5000-04-M

DOD Advisory Group on Electron 
Devices; Closed Meeting

ACTION: Notice.

SUMMARY: Working Group A (Microwave 
Devices) of the DoD Advisory Group on 
Electron Devices (AGED) announces a 
closed session meeting.
DATES: The meeting will be held at 
0900, Wednesday, 22 June 1994. 
ADDRESSES: The meeting will be held at 
Palisades Institute for Research 
Services, 2011 Crystal Drive, suite 307, 
Arlington, VA 22202.
FOR FURTHER INFORMATION CONTACT: 
Walter Gelnovatch, AGED Secretariat, 
2011 Crystal Drive, suite 307, Arlington, 
Virginia 22202.
SUPPLEMENTARY INFORMATION: The 
mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition and Technology, the 
Director, Advanced Research Projects 
Agency (ARPA) and the Military 
Departments with technical advice on 
the conduct of economical and effective 
research and development programs in 
the area of electron devices.

The Working Group A meeting will be 
limited to a review of research and 
development programs which the 
Military Departments propose to initiate 
with industry, universities or in their 
laboratories. This microwave device 
area includes programs on 
developments and research related to 
microwave tubes, solid state microwave 
devices, electronic warfare devices, 
millimeter wave devices, and passive 
devices. The review will include details 
of classified defense programs 
throughout.

A special agenda item for this meeting 
is the review of the draft ARPA 
Microwave and Analog Front End 
Technology (MAFAT) Broad Area 
Announcement (BAA). Because 
comments on the BAA are due 
immediately, and since the members 
necessary for review of this planning 
document could not be brought together 
except on this date, the normal 15 day 
advance notice requirement specified in 
the General Services Administration 
Final Rule, “Federal Advisory 
Committee Management, 41 CFR part 
lQ i-6” could not be met for this 
meeting.

In accordance with section 10(d) of 
Public Law 92—463, as amended, (5 
U.S.C. App. II section 10(d)(1988)), it 
has been determined that this Advisory 
Group meeting concerns matters listed 
in 5 U.S.C. section 552b(c)(l)(1988), and 
that accordingly, this meeting will be 
closed to the public.

Dated: June 14,1994 .
L.M. Bynum,
A lternate OSD F ederal Register Liaison  
O fficer, D epartm ent o f  D efense.
[FR Doc. 94-14810  Filed 6 -1 6 -9 4 ; 8:45 ami
BILLING CODE 5000-04-M

Defense Science Board Task Force on 
Cruise Missile Defense; Meeting
ACTION: Notice of advisory committee 
meetings.

SUMMARY: The Defense Science Board 
Task Force on Cruise Missile Defense 
will meet in closed session on July 28-
29,1994 at Science Applications 
International Corporation, McLean, 
Virginia.

Tne mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Under Secretary of 
Defense for Acquisition and Technology 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At this meeting 
the Task Force will focus on the land 
attack Cruise Missile threat, and should 
be comprehensive enough to address 
operational issues, (offensive as well as

defensive), organizational matters, 
connections to other programs and 
investment strategy as well as technical 
issues.

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law No. 92—463, as amended (5 
U.S.C. App. II, (1988)), it has been 
determined that this DSB Task Force 
meeting, concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988), and that 
accordingly this meeting will be closed 
to the public.

Dated: June 14 ,1994.
L.M. Bynum,
A lternate OSD F ederal Register Liaison  
O fficer, D epartm ent o f  D efense.
|FR Doc. 94-14806  Filed 6 -1 6 -9 4 ; 8:45 am]
BILUNG CODE 5000-04-M

Defense Science Board Task Force on 
Global Positioning System (GPS); 
Meeting

ACTION: Notice of advisory committee 
meeting.

SUMMARY: The Defense Science Board 
Task Force on Global Positioning 
System (GPS) will meet in closed 
session on July 12-14,1994 at the Los 
Angeles AFB, California; and on August
3-4,1994 at Lincoln Laboratory, 
Lexington, Massachusetts.

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Under Secretary of 
Defense for Acquisition and Technology 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At these 
meetings the Task Force will review and 
recommend options available to 
improve GPS jam resistance with 
particular emphasis on GPS tactical 
weapon applications. The main focus of 
the Task Force shall be the investigation 
of techniques for improving the 
resistance of GPS embedded receivers in 
tactical missiles and precision 
munitions and their delivery platforms.

In accordance with section 10(d) of 
the Federal Advisory Committee Act* 
Public Law No. 92-463, as amended (5 
U.S.C. App. II, (1988)), it has been 
determined that these DSB Task Force 
meetings concern matters listed in 5 
U.S.C. 552b(c)(l) (1988), and that 
accordingly these meetings will be 
closed to the public.

Dated: June 14 ,1994.
L.M. Bynum,
A lternate OSD F ederal Register Liaison  
O fficer, D epartm ent o f  D efense.
[FR Doc. 94-14807 Filed 6 -1 6 -9 4 ; 8 :45.am] 
BILLING CODE 5000-04-M



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Notices 3 1 2 2 1

Defense Science Board Task Force on 
Military Operations in Built-up Areas; 
Meeting Cancellation

ACTION: Cancellation of meeting.

SUMMARY: The meeting notice for the 
Defense Science Board Task Force on 
Military Operations in Built-up Areas 
scheduled for June 16,1994 as 
published in the Federal Register (Vol. 
59, No. 99, Page 26785, Tuesday, May
24,1994, FR Doc 94-12576) has been 
cancelled. In all other respects the 
original notice remains unchanged.

Dated: June 14 ,1994.
1.M, Bynum,
Alternate OSD F ederal Register Liaison  
Officer, Departm ent o f  D efense.
[FR Doc. 94-14805 Filed 6 -1 6 -9 4 ; 8:45 ami 
BilUNG CODE 5000-04-M

Department of the Army 

Committee Meeting Notice

AGENCY: U.S. Army Cadet Command, 
DoD.
ACTION: Notice of meeting.

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92—463), announcement is 
made of the following committee 
meeting:

Name o f  C om m ittee: Collegiate Education 
Advisory Committee.

Date o f M eeting: 1 July 1994.
Place o f M eeting: Officers’ Club, Fort Bragg, 

North Carolina.
Time o f M eeting: 0880-1230.

Proposed A genda: Review and discussion 
of the status of Army ROTC since the July ’Q3 
meeting at fort Lewis, Washington.

1. Purpose of meeting; The Committee will 
review the significant changes in ROTC 
scholarships, missioning, advertising 
strategy, marketing, camps and on-campus 
training, the Junior High School Program and 
ROTC Nursing.

2. Meeting of the Advisory Committee is 
open to the public. Due to space limitations, 
attendance may be limited to those persons 
who have notified the Advisory Committee 
Management Office in writing at least five 
days prior to the meeting of their intent to 
attend the 1 July meeting.

3. Any members of the public may file a 
written statement with the Committee before, 
during or after the meeting. To the extent that 
time permits, the Committee Chairman may 
allow public presentations of oral statements 
at the meeting

4. All communications regarding this 
Advisory Committee should be addressed to 
Mr. Roger Spadafora, U.S. Army Cadet 
Command, ATCC-TE, Fort Monroe, Virginia 
23669-5000. Telephone number (804) 7 2 7 -  
4595.
G regory  D. S h o w alter,
A lternate Army F ederal Register Liaison  
O fficer.
(FR Doc. 94-14762 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 3710-08-M

Army Science Board; Notice of Closed 
Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following Committee 
Meeting:

N am e o f  Com m ittee: Army Science Board 
(ASB)

Date o f M eeting: 13 July 1994 
Tim e o f  M eeting: 1200-1500 (classified) 
P lace: Pentagon, Washington, DC 
A genda: The Threat Team III of the Army 

Science Board’s 1994 Summer Study on 
“Capabilities Needed to CounterCurrent and 
Evolving Threat’’ will meet to receive an 
Analytical Efforts Status Report. This 
meeting will he closed to the public in 
accordance with section 552b(c) of title 5, 
U.S.C., specifically subparagraph (1) thereof, 
and title 5, U.S.C., appendix 2, subsection 
10(d). The unclassified and classified matters 
to be discussed are so inextricably 
intertwined so as to preclude opening all 
portions of the meeting. The ASB 
Administrative Officer Sally Warner, may be 
contacted for further information at (703) 
695-0781.
S ally  A . W a r n e r ,
A dm inistrative O fficer, Army Science Board. 
[FR Doc. 94 -14730  Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 3718-08-M

Availability of Patents for Exclusive, 
Partially Exclusive or Nonexclusive 
Licenses

AGENCY: U.S. Army Corps of Engineers 
Command, DOD,
ACTION: Notice of Availability.

SUMMARY: The Department of the Army. 
U.S. Army Corps of Engineers 
announces the general availability of 
exclusive, partially exclusive, or 
nonexclusive licenses under the 
following patents. Any licenses granted 
shall comply with 35 USC 209 and 37 
CFR part 404.

Issued patent Title

5,283,569
5,291,779
5,292,375
5,294,133
5295,759
5,296,028
5,305287
5,309,994
5,310284
5,311,856
5,313,825

Float Actuated Flood Warning System with Remote Telephone Reporting----
High-Wind Snow Collector...... ....... ................ ........ ......... ................. ........
Removal of Lead Based Coating by Vitrification .............. ............ ........... .....
Fluid-Filled O-Ring for Maintaining a Seal Under Low Temperature Conditions
Snow Plow Compatible Speed Bumps .............. ...........................................
Antifreeze Admixture for Concrete ........... ...... ........ .............. ............ .........
High-Frequency Borehole Seismic Source................ ...................................
Method and Apparatus for Installing a Well -----------------------------------------
Weak Link Prop for Wicket D am __________ ____— ,-------------------------
Gas Gun and Quick Release Mechanism for Large Loads......_ ...... .......... ...
Dual Mass Dynamic Cone Penetrometer ................ ..........— ----------------- ...

Issued date

02/01/94
03/08/94
03/08/94
03/15/94
Ò3/22/94
03/22/94
04/19/94
05/10/94
05/10/94
05/17/94
05/24/94

ADDRESSES: Department of the Army, 
Humphreys Engineer Center Support 
Activity, ATTN: CEHEC-OC—Kingman 
Building, 7701 Telegraph Road, 
Alexandria, VA 22310-2860;
FOR FURTHER INFORMATION CONTACT:

Patricia L. Howland or Alease J. Berry, 
telephone (703) 355-2160.
Gregory D. Show alter,
A lternate Army F ederal Register Liaison  
O fficer.
[FR Doc. 94-14798  Filed 6 -1 6 -9 4 ; 8:45 amj 
BILUNG CODE 3710-08-M

Availability of Draft Environmental 
Impact Statement (DEIS) for the 
Proposed Anacostia River and 
Tributaries, District of Columbia and 
Maryland Feasibility Study

AGENCY: U.S. Army Corps of Engineers, 
Baltimore District, DOD.
ACTION: Extension of comment period.

SUMMARY : this Notice of Availability 
previously publish»! in the Federal 
Register on May 6,1994 (59 FR 23710)
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is being republished to extend the 
comment period from June 5,1994 to 27 
June 1994, and to correct a number of 
typographical errors. The Baltimore 
District of U.S. Army Corps of Engineers 
investigated the feasibility of 
construction of fish and wildlife 
restoration measures in the Anacostia 
River basin. The District Engineer 
recommends the restoration of 80 acres 
of wetlands, 5 miles of streams and 33 
acres of bottomland habitat. The 
feasibility study of the potential 
restoration actions was conducted under 
authority of a U.S. House of 
Representatives Committee on Public 
Works and Transportation resolution 
adopted September 8,1988. The non- 
Federal sponsors for the feasibility 
phase of the project are: Montgomery 
County, Prince George’s County, the 
District of Columbia, the State of 
Maryland, the Interstate Commission on 
die Potomac River Basin, and the 
Metropolitan Washington Counsel of 
Governments.
DATES: Comments must be received not 
later than 27 June 1994

ADDRESSES: Send comments to: Colonel
J. Richard Capka, District Engineer, P.O. 
Box 1715, Attn: CENAB-PL-PR, 
Baltimore, Maryland 21203-1715.
FOR FURTHER INFORMATION CONTACT:
Mr. Mark McKevitt, Study Manager, 
(401) 962-2650.
SUPPLEMENTARY INFORMATION: 1. The 
U.S. House of Representatives, 
Committee on PuDlic Works and 
Transportation, authorized the 
Anacostia River and Tributaries study in 
a re solution adopted on September 8, 
1988. The resolution requested the 
Corps of Engineers to determine if 
further improvements for flood control, 
navigation, erosion, sedimentation, 
water quality and other related water 
resources needs are advisable on the 
Anacostia River and tributaries.

2. The Anacostia River basin is a 170- 
square mile sub-basin of the Potomac 
River. Headwaters of the Anacostia 
River are in the piedmont and coastal 
plain areas of Montgomery and Prince 
George’s Counties, Maryland and it joins 
with the Potomac River in the District 
of Columbia. The entire river system is 
freshwater; although, the tidal influence

extends for approximately 9 miles above 
the confluence with the Potomac River.

3. The Corps of Engineers 
involvement in the basin dates back 
more than 115 years and includes 
projects and programs for navigation, 
flood control, debris removal and 
aquatic vegetation control. These 
Federal actions have served their 
intended purposes well and have 
benefited the area in terms of improved 
navigation and reduced flood damages. 
However, from 1902 through the 1960s, 
project construction eliminated 
approximately 2,600 acres of wetlands,
99,000 linear feet of aquatic habitat and 
700 acres of bottomland hardwoods. 
These ecosystems performed numerous 
beneficial ecological functions for the 
Anacostia basin and the associated 
Potomac River and Chesapeake Bay.
One of the primary functions of these 
ecosystems is fish and wildlife habitat. 
Historically, the Anacostia River basin 
contained a diverse assemblage offish 
and wildlife species. However, 
populations of many species have 
sharply declined due to the habitat loss 
and degradation in the Anacostia basin.

Site

Wetland Restoration
Kingman Lake . ........
River Fringe Wetlands ..................
Fordham Street W etland.................
Aquatic Restoration
NW Branch-PG Co. ......1.................
Tanglewood Retrofit
Snowden’s Mill I .............
Snowden’s Mill II ...........................
Stewart/April Lane
Lockridge D r iv e ........ ............... .
Gum Springs................i. ................
Sligo Creek ...... . ...... .......
NW Branch-Mont. Co. Paint Branch

Action Target stream

WR Anacostia River .................. .........
WR Anacostia River ...... ....................
WR Northwest Branch.........................

*SR Northwest Branch...... ...... .
WR/SM/SR Little Paint Branch .............. .......
WR/SM/SR Paint Branch............ ..................
WR/SM/SR Paint Branch ................................
WR/SM/SR Paint Branch......... ......... .........
WR/SM/SR Nothwest Branch ..... ..................
SR Gum Springs.............................
SR Sligo C reek ................ .................
SR Paint Branch....... ...................

*WR—Wetland Restoration; SM—Stormwater Management; SR—Stream Restoration.

Location

Washington, DC. 
Washington, DC. 
Prince George's Co.

Prince George’s Co. 
Montgomery Co. 
Montgomery Co. 
Montgomery Co. 
Montgomery Co. 
Montgomery Co. 
Montgomery Co. 
Montgomery Co. 
Montgomery Co.

5. The Baltimore District has prepared 
a DEIS which describes the impacts of 
the proposed projects on environmental 
and cultural resources in the study area 
and the overall public interest. The 
DEIS also apply guidelines issued by the 
Environmental Protection Agency, 
under authority of Section 404 of the 
Clean Water Act of 1977 (P.L. 95-217). 
An evaluation of the proposed actions 
on the waters of the United States was 
performed pursuant to the guidelines of 
the Administrator, U.S. Environmental 
Protection Agency, under authority of 
Section 404 of the Clean Water Act. The 
Section 404(b)(1) evaluations show that 
the proposed actions meet all guidelines 
under the Clean Water Act, and an 
exemption under Section 404(r) of ■

Public Law 92—500, as amended is 
therefore requested.

6. The public involvement included 
meetings and close coordination with 
interested private individuals and 
organizations, as well as concerned 
Federal, state and local agencies. A 
public notice requesting comments on 
the proposed project and DS IS being 
provided to appropriate agencies and 
the public through printed media and 
mailings. The Baltimore District invites 
potentially affected Federal, state and 
local agencies, and other interested 
organizations and parties to comment 
on the study recommendations. 
Agencies that are currently involved in 
the feasibility study and EIS process 
include, but are not limited to the U.S. 
Environmental Protection Agency, U.S.

Fish and Wildlife Service, National 
Marine Fisheries Service, U.S. 
Geological Service, U.S. Soil 
Conservation Service, National Park 
Service, National Capital Planning 
Commission, Montgomery County 
Department of Environmental 
Protection, Prince George’s County 
Department of Environmental 
Resources, District of Columbia 
Department of Consumer and 
Regulatory Affairs and Department of 
Public Works, Maryland Department of 
Natural Resources, Maryland 
Department of the Environment, 
Maryland National Capital Park and 
Planning Commission, Interstate 
Commission on the Potomac River



Federal Register / V o l. 59, No. 116 / Friday, June 17, 1994 / Notices 31223

Basin, and the Metropolitan Washington 
Council of Governments.

7. In accordance with the National 
Environmental Policy Act (NEPA) and 
the Clean Water Act, the Corps of 
Engineers is soliciting comments from 
the public, Federal, state and local 
agencies and officials, and other 
interested parties. Any comments 
received will be considered by the 
Corps of Engineers in the decision to 
implement the projects. To make this 
decision, comments are used to assess 
impacts on endangered species, historic 
properties, water quality, general 
environmental effects, and other interest 
factors listed above. Comments are also 
used to determine the overall public 
interest and the need for a public 
hearing on the proposed activities. This 
public notice is being sent to 
organizations and individuals known to 
have an interest in the restoration of the 
Anacostia River basin. Please bring this 
notice to the attention of any other 
individuals with an interest in this 
matter. §£

8. Any person who has an interest in 
the proposed projects may make 
comments and/or request a public 
hearing. Comments must clearly set 
forth the interest which may be 
adversely affected by these activities 
and the manner is which the interest 
may be adversely affected. Copies of the 
DEIS are available upon request. Written 
comments must be submitted within 30 
calendar days of the date of the notice
in the Federal Register.
Kenneth L. Denton,
Army Federal Register Liaison Officer.
(FR Doc. 94-14761 Filed 6-16-94; 8:45 am] 
BILUNG CODE 3710-08-M

DEPARTMENT OF ENERGY

Savannah River Operations Office 
{SR); Financial Assistance Award, 
Intent To Award a Noncompetitive 
Grant

AGENCY; S a v a n n a h  R iv e r  O p e r a t io n s ,  
O ff ic e , D O E .

ACTION; N o t ic e .

SUMMARY: The DOE announces that it 
plans to accept an unsolicited proposal 
arid award a grant to Benedict College, 
Harden and Blanding Streets, Columbia, 
South Carolina. The grant,
“Mathematics and Science Enrichment 
Program,” will be awarded for a three- 
year period at a DOE funding level of 
$648,000. Funds pf $200,000 will be 
awarded for the first budget period, and 
subject to the availability of funds, the 
remainder will be awarded for the 
second and third budget period.

Pursuant to 10 CFR 600.7(b) and 600.14, 
eligibility for this award has been 
limited to Benedict College as a result 
of acceptance of their unsolicited 
proposal, and DOE has determined that 
award of a grant is appropriate.
FOR FURTHER INFORMATION CONTACT: Beth 
O’Rear, Prime Contracts and Financial 
Assistance Branch, U.S. Department of 
Energy, Savannah River Operations 
Office, P.O. Box A, Aiken, SC 29802, 
Telephone: (803) 725-1345.
SUPPLEMENTARY INFORMATION: 
Procurement Request Number

09-94SR18432.000.
Project Scope

The objective of this program is to 
identify, motivate, and begin 
preparation of students for science- 
based careers. The proposed program 
will offer a year-round science and 
mathematics enrichment program for 75 
youths in grades 4 through 9. The 
participants in this program will be 
among those underrepresented in 
science-based careers (minorities and 
females). This program will provide to 
participants assistance in acquiring 
basic communication, computation and 
reasoning skills, as well as exposure to 
a variety of science-based careers 
through field trips and the use of role 
models.

Benedict College is a Historically 
Black College or University (HBCU) and 
fails within the meaning and intent of 
Executive Orders 12320,12677 and 
12876 pertaining to Government 
assistance to HBCUs. The participation 
of HBCUs in federally supported 
programs is relatively limited. In order 
to overcome some-of these limitations, 
the Executive Orders directed federal 
agencies to increase the participation of 
HBCUs in federally-funded programs 
and to strengthen their capabilities to 
provide quality education. This award 
represents an effort to strengthen the 
HBCU community. The program 
proposed in the application is 
considered meritorious, and the 
activities to be carried out under this 
award would not be eligible for 
financial assistance under any recent, 
current, or planned solicitation. Based 
on documentation presented and 
appropriate evaluation, it is determined . 
to be in the best interest of DOE to 
award a grant to Benedict College.

Issued in Aiken, South Carolina, on June 
6,1994.
Robert E. Lynch,
DOE Savannah River Operations Office, Head 
o f Contracting Activity.
(FR Doc, 94-14836 Filed 6-16-94; 8:45 am] 
BILLING CODE 6450-01-M

Golden Field Office; Notice of Financial 
Assistance Award to Electric Power 
Research Institute
AGENCY: Department of Energy.
ACTION: Notice of financial assistance 
award in response to a non-competitive 
financial assistance application.

SUMMARY: The U.S. Department of 
Energy (DOE) pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
§ 600.7(b)(2) is announcing its intention 
make a financial assistance award to the 
Electric Power Research Institute to 
perform a study on the next generation 
geothermal power plant.
A0DRESSES: Questions regarding this 
announcement may be addressed to the 
U.S. Department of Energy, Golden 
Field Office, 1617 Cole Blvd., Golden 
CO 80401, Attention: Ruth E. Adams, 
Contract Specialist or at (303) 275-4722. 
The Contracting Officer for this action is 
John W. Meeker and the Project Officer 
is Jeffrey L. Hahn.
SUPPLEMENTARY INFORMATION: This 
proposal was a solicited application.
The Electric Power Research Institute 
(EPRI) issued a Request for Proposal 
(RFP), RFP3657-01 “Next Generation 
Geothermal Power Plant (NGGPP)— 
Phase 1 Studies” on June 2,1993. The 
purpose of the RFP was to conduct 
studies that would expedite 
development of the next generation of 
geothermal power plants. This includes 
development, evaluation and 
comparison of power plant concepts 
and ranking of the suitability of these 
concepts for various geothermal 
resources. After a competitive 
evaluation process, EPRI selected the 
Ben Holt Company to perform the study. 
Negotiations with the Department of 
Energy (DOE) for. additional funding 
resulted in 3 additional ppwer plant 
concepts to be added to the scope of 
work. Competition for this effort would 
not be appropriate for this effort since 
EPRI has already gone through a 
competitive process and it would have 
a significant impact on the continuance 
and completion of the study.

The proposed project will contribute 
to the DOE mission of “* * * providing 
the scientific foundation [and] 
technology * * * necessary to achieve 
efficiency in energy use, diversity in 
energy sources, and access to technical 
information * * * ”. The results of the 
study will be published, presented at 
several geothermal conferences and . 
made available to the geothermal 
industry and to the pubUc. The 
proposed study to be completed by the 
Ben Holt Company are in harmony with 
the direction of the Geothermal Energy 
Conversion Program.



3 1 2 2 4 Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Notices

The objectives of this effort are to 
evaluate the feasibility, efficiency, 
environmental impacts and the 
economics of geothermal power plant 
technologies. This study is envisioned 
to be vital to developers in determining 
which technology to use to most 
efficiently utilize their geothermal 
resource.

Technologies that will be covered 
through this study are the following: 
Commercial air-cooled binary plants; 
commercial Hash plants; advanced 
binary cycles, which includes the use of 
mixed and alternative working fluids, 
alternative cooling systems, advanced 
turbines and supersaturated turbine 
expansion; the Kalina cycle, which uses 
an ammonia-water mixture as the 
working fluid and regenerative pre
heating and partial vaporization; 
advanced flash concepts that will 
incorporate the use of equipment 
advances and cycle modifications; the 
use of rotary separator turbines in lieu 
of steam flash tanks; sub-atmospheric 
flash cycles; hot dry rock; steam flash/ 
binary hybrid plants; and geothermal/ 
natural gas hybrid plants.

The above listed technologies w ill be 
optimized and rated for various 
geothermal resources. The geothermal 
resources that will be used in this 
evaluation provide a cross section of 
possible temperature and pressure 
ranges available.

The probability of meeting the 
objectives listed above are very high.
The Ben Holt Company has been 
involved in the geothermal industry for 
over 30 years, and the individuals 
involved have the experience and 
education that are needed and required 
for this study.

The staff of the Ben Holt Company are 
qualified and positioned to provide this 
service. Part of the competitive process 
accomplished by EPRI was to verify that 
the applicants personnel were qualified 
to preform this task. DOE has also 
verified that the individuals involved in 
this study have the appropriate 
education and experience.

The Ben Holt Company’s base of 
operations is an office in Pasadena, 
California, and is fully capable of 
meeting their needs.

The budget proposed for the 
anticipated work was reviewed and is 
considered to be appropriate and 
adequate.

The public benefit to be derived from 
the proposed study will be an 
evaluation that shows utilities, 
independent power producers and 
developers how to optimize the 
geothermal resources that are available 
tothem. This study will also show the

economics and the environmental 
benefits of using geothermal energy.

The evaluation accomplished through 
the proposed cooperative agreement 
support the geothermal energy 
conversion program’s direction and 
objectives. EPRI has competitively 
chosen the Ben Holt Company to 
perform this evaluation. Therefore, 
issuing a solicitation for a competitive 
bid to accomplish a study of the Next 
Generation Geothermal Power Plant 
would be inappropriate and would have 
a significant adverse impact on the 
accomplishment and completion of the 
desired report.
John W. Meeker,
C hief. Procurem ent, G olden F ield  O ffice,
[FR Doc. 94-14827 Filed 6 -1 6 -9 4 ; 8:45 am} 
BILLING CODE 0450-01-W

Golden Field Office; Financial 
Assistance Award to International 
Geothermal Association Secretariat

AGENCY: Department of Energy.
ACTION: Notice of Financial Assistance 
Award in Response to a Non- 
Competitive Financial Assistance 
Application.

SUMMARY: The U.S. Department of 
Energy (DOE) pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
600.7(b)(2) is announcing its intention 
make a financial assistance award to the 
International Geothermal Association to 
encourage research, development and 
utilization of geothermal resources 
worldwide through the compilation, 
publication and dissemination of 
scientific and technical data and 
information.
ADDRESSES: Questions regarding this 
announcement may be addressed to the 
U.S. Department of Energy, Golden 
Field Office, 1617 Cole Blvd., Golden 
CO 80401, Attention: Ruth E Adams, 
Contract Specialist or at (303) 275-4722. 
The Contracting Officer for this action 
in John W. Meeker.
SUPPLEMENTARY INFORMATION: This 
proposal was a solicited application.
The International Geothermal 
Association (IGA) Secretariat is the U.S. 
office, located in Berkeley, California, of 
the International Geothermal 
Association which is the parent 
organization with its headquarters in 
New Zealand. The objective of the IGA 
is to assist the Berkeley office in its 
outreach activities, encourage research, 
development and utilization of 
geothermal resources worldwide 
through the compilation publication 
and dissemination of scientific and 
technical data and information, both

within the community of geothermal 
specialists and between geothermal 
specialists and the general public. The 
IGA Secretariat has been supported in 
the past by the Department of Energy 
through a contract with Sandia National 
Laboratory; however, the Department 
believes that the proposed effort will 
provide a benefit to the public and 
therefore a grant mechanism is  a more 
appropriate funding method. 
Competition for this effort would have 
an adverse effect on continuity and 
completion of activities.

The proposed project will contribute 
to the DOE mission of " *  * * providing 
the scientific and educational 
foundation and technology * * * 
necessary to achieve efficiency in 
energy use, diversity in energy sources, 
and access to technical information 
* * * The International Geothermal 
Association (IGA) will do this by 
supporting the U.S. geothermal industry 
through various activities and will work 
to create data bases and a business 
environment in which the U S. 
geothermal industry can thrive, globally

The objectives of the IGA Secretariat, 
located in Berkeley, California, are to 
provide assistance in preparing and 
distributing the IGA newsletter 
(produced and published in the United 
States), developing educational 
programs appropriate for the IGA 
membership, stimulating international 
interest in geothermal energy, 
identifying potential international 
development opportunities, and 
continuing involvement in the 
Organizing Committee of the World 
Geothermal Conference 1995. The 
Secretariat also provides coordination of 
all activities, correspondence and 
meetings for the IGA, maintains tis© 
master list of the IGA membership as 
well as their potential members and 
works to enhance the benefits of IGA 
membership.

The probability of meeting the 
objectives listed above are very high, 
given that the IGA has been successful 
in the past for similar endeavors.

The staff of the International 
Geothermal Association Secretariat are 
qualified and positioned to provide this 
service. George Frye has been the 
Executive Director of the IGA Secretariat 
since February 1993, Mr. Frye has 20 
years experience within the oil/gas/ 
geothermal industry and is a registered 
professional engineer.

The IGA Secretariat’s base of 
operations is in the Lawrence Berkeley 
Laboratory in Berkeley, California, and 
is folly capable of meeting their needs.

The budget proposed for the 
anticipated work has been reviewed and
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is considered to be appropriate and 
adequate.

Tne public benefit to be derived 
through this grant with the IGA 
Secretariat is the increased awareness of 
international opportunities for the U.S. 
geothermal industry. Many countries 
throughout the world have the resources 
for geothermal energy. The U.S. 
geothermal industry is a world leader 
and is poised to exploit these resources. 
The IGA provides an invaluable global 
link where contacts are found and 
made, thereby facilitating the world
wide utilization of geothermal energy.

The Services provided through the 
proposed grant fully supports the 
program’s direction and objectives. The 
International Geothermal Association 
Secretariat is qualified and positioned to 
perform the above mentioned tasks. The 
IGA is an accepted and respected 
industry association and has 
approximately 1,970 members largely 
from the geothermal service industries. 
The IGA has established an information 
network which is continually growing. 
Competition for this effort would have 
a significant adverse impact on the 
continuation of the proposed activities. 
John W . M eek er,
Chief, Procurement, Golden Field Office.
(FR Doc. 9 4 - 1 4 8 3 5  F iled  6 - 1 6 - 9 4 ;  8 :4 5  am ) 
BILLING CODE 6450-01-M

Golden field Office; Federal 
Assistance Award to Southern 
California Edison Company
AGENCY: Department of Energy.
ACTION: Notice of Financial Assistance 
Award in Response to an Unsolicited 
Financial Assistance Application.

SUMMARY: The U.S. Department of 
Energy (DOE), pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
600.7, is announcing its intention to 
enter into a cooperative agreement with 
Southern California Edison (SCE) 
Company for an on-grid photovoltaic» 
(PV) implementation program. 
ADDRESSES: Questions regarding this 
announcement may be addressed to the 
U.S. Department of Energy, Golden 
Field Office, 1617 Cole Blvd., Golden, 
Colorado 80401, Attention: J.W. Meeker, 
Contract Specialist. The telephone 
number is 303-275-4748. Dr. Paul R. 
Kearns is the Contracting Officer. 
SUPPLEMENTARY INFORMATION: DOE has 
evaluated, in accordance with §600.14 
of the Federal Assistance Regulations, 
the unsolicited proposal entitled “PV 
Implementation Program” and 
recommends that the unsolicited 
proposal be accepted for support 
without further competition in

accordance with § 600.14 of the Federal 
Assistance Regulations,

DOE is actively pursuing a program 
towards solar energy conversion, with 
one major objective being the cost- 
effective application of photovoltaics 
(PV) in utility applications. This SCE 
activity directly relates to the program 
objective and could be a significant step 
toward the implementation of PV in 
utility applications. The proposal from 
SCE is a unique opportunity to install 
PV in a utility application which is 
likely to be one of the closest to being 
cost effective in the near term. In 
addition, SCE is active in the promotion 
of renewable energy sources and is an 
ideal utility candidate to pursue the 
proposed PV application.

Tne proposed application involves 
using PV to meet peak load 
requirements on selected SCE electric 
distribution circuits. The circuits of 
interest are old, underground 4 kV 
circuits which have reached the limit of 
their load-carrying capability. The 
circuits serve residential areas which 
have seen recent growth in peak load 
requirements so that the circuits will 
soon exceed their limit during the 
summer peak load period. Without PV, 
the main alternative is to replace the 
circuits by excavating city streets and 
landscaping to install new underground, 
high-capacity cable. Installing PV to 
meet the peak load requirements on 
these circuits results in the deferment of 
this significant cable replacement 
expense. SCE estimated that 
replacement of about 200 miles of 
underground 4 kV circuits in their 
system could be deferred by the use of 
grid-connected PV. This would require 
approximately 25 MW of PV to meet the 
peak loads on these circuits.

The successful implementation of this 
project would provide:

1. The installation of on-grid PV 
systems in- high-value, distributed- 
generation locations.

2. Major sustained PV procurements 
over several years, resulting in a 
stimulus to suppliers.

3. PV price reductions which are 
expected to occur from large, sequential 
installations.

4. Consistent, professionally-designed 
PV installations which will serve as 
demonstrations for other utilities and 
industries:

5. A cleaner environment in the SCE 
service area.

The proposed on-grid PV installations 
are well-suited to the SCE service area. 
Several candidate 4 kV circuits have 
been identified for the displacement of 
peak loads by grid-connected PV, with 
a sufficiently large number of potential 
additional circuits to allow the project

to develop into a major PV 
demonstration if warranted. Preliminary 
surveys conducted by SCE indicate that 
sufficient space will be available in the 
residential areas to allow PV 
installations.

SCE has significant previous 
experience in PV systems, and has the 
necessary facilities to perform design 
and monitoring functions. SCE has been 
involved with PV since 1978, and has 
been one of the most active utilities in 
the field of renewable energy. By 
assigning a Manager of PV Applications, 
SCE has increased its commitment to PV 
development and implementation.

SCE has proposed a two-phase 
program, including a project feasibility 
assessment and project implementation. 
The feasibility assessment will identify 
all technical, regulatory, budget/ 
schedule, and environmental issues 
related to the program in combination 
with the installation and monitoring of 
several small, pilot PV systems, The 
results of this initial project phase will 
be used by SCJE and DOE to determine 
the merits of proceeding to the second 
phase, Phase II will include PV system 
final design, installation, and 
performance monitoring, and will 
proceed Only after completion of Phase 
I and after approval from DOE.

The team proposed by SCE has 
sufficient experience in the 
development and deployment of PV 
systems, and should be capable of 
successfully implementing the proposed 
on-grid PV program. As noted above, 
SCE has appointed a Manager of PV 
Applications to strengthen the emphasis 
on PV implementation.

The proposed multi-disciplinary team 
includes personnel with experience in 
project management, cost/schedule 
development and control, project 
engineering, PV applications, system 
planning, environmental affairs, and 
customer service. As a major electric 
utility which has successfully 
completed complex energy generation 
projects, SCE has the expertise required 
to perform all functions associated with 
PV implementation and monitoring in 
the proposed application.

In addition, a Project Review 
Committee (PRC) will be established 
dining the initial project phase to assist 
in technical, analysis, data collection, 
and information dissemination issues. 
The PRC will have members from SCE, 
DOE, UFVG, and national laboratories.

The proposal has been found to be 
meritorious as stated above in the 
evaluation. The SCE program represents 
a unique approach to utility 
applications of PV which has potential 
for near-term cost effectiveness. SCE has 
the capabilities and commitment to
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renewable energy sources which should 
provide a basis for successful PV 
implementation in the proposed 
application. The proposed project is not 
eligible for financial assistance under a 
recent, current, or planned solicitation.

The program cost is estimated to be 
$5,000,000 total, with the DOE share 
being $2,500,000 and the SCE share 
being $2,500,000.
John W. Meeker,
Chief, Procurement, GO.
[FR Doc. 94-14833 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6*50-41-41

Golden Field Office; Federal 
Assistance Award to Utility Photo 
Voltaic Group

AGENCY: D e p a r t m e n t  of Energy.
ACTION: Notice of Financial Assistance 
Award in Response to a Financial 
Assistance Application.

SUMMARY: The U S. Department of 
Energy (DOE), pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
600.7, is announcing its intention to 
renew a Cooperative Agreement with 
the Utility Photovoltaic Group (UPVG) 
for a multi-task photovoltaics (PV) 
program intended to continue outreach 
efforts to electric utilities and to begin 
a multi-year PV hardware initiative. 
ADDRESSES: Questions regarding this 
announcement may be addressed to the 
U.S. Department of Energy, Golden 
Field Office, 1617 Cole Blvd., Golden, 
Colorado 80401, Attention: J.W. Meeker, 
Contract Specialist. The telephone 
number is 303-275-4748. Dr. Paul K. 
Kearns is the Contracting Officer. 
SUPPLEMENTARY INFORMATION: DOE has 
evaluated, in accordance with § 600.7 of 
the Federal Assistance Regulations, die 
proposal entitled "Phase 2 Plan for the 
Utility Photovoltaic Group” submitted 
by UPVG. DOE recommends that the 
proposal for work continuation be 
accepted for support without further 
competition in accordance with § 600.7 
of 10 CFR part 600.

The project extension will be 
performed in ten tasks, with emphasis 
toward outreach to educate utility and 
other audiences and toward building a 
foundation for accelerated utility PV 
purchase commitments. The overall 
UPVG objective is the establishment of 
an accelerated market for PV systems 
that allows reduced PV costs through 
economy of scale. The program is 
intended to develop and disseminate PV 
information for utilities, prompt utility 
purchases, and develop a foundation for 
a multi-year PV hardware initiative.

The programmatic evaluation (see 10 
CFR 600.7(b)(2){ii)(D)l completed for

this proposal resulted in a 
recommendation to fund this grant 
application for the following reasons:
A. Overall Merit and Relevance to the 
DOE Mission

DOe is actively pursuing a program 
towards solar energy conversion, with a 
major program objective being the cost- 
effective use of photovohaics (PV) in 
utility applications. The UPVG activities 
directly support the DOE objectives by 
involving a large group of member 
electric utilities in the near-term 
implementation of large-scale PV 
systems. The UPVG represents an ideal 
and totally unique mechanism to 
encourage the use of PV through DOE 
financial support of the large, unified 
group of interested utilities.
B. Anticipated Objectives and 
Probability of Success in Meeting Them

The proposed activities continue a 
multi-year program at UPVG intended to 
result in the achievement of PV 
acceptance and use by electric utilities. 
The program involves several different 
tasks, with an overall objective being the 
installation of 50 MW of new utility PV 
generation capacity within 5 years.

The current UPVG program includes 
ten overall tasks, each with multiple 
subtasks. The ten tasks include:
1. Technology Transfer and Member

D evelopm ent.
2. Commercialization Strategies.
3. Applications and Markets.
4 . Planning and Evaluation.
5. Engineering and Demonstrations.
6. External Outreach and Coordination.
7. TEAM-UP Organization Developm ent
8. Initiate Small-Scale Applications.
9. Initiate Laige-Scale Applications.
16. Management and Administration.

Each of these tasks is a required element 
of the overall program to develop a 
utility market for PV.

The successful implementation of this 
project would result in:
1. Continued UPVG member utility

involvement with PV technology.
2. Recruitment of additional utility members

in UPVG.
3. PV information dissemination to utilities

and other groups.
4 . Refined market analysis and PV evaluation

tools, such as a cost estimating guidé and 
PV-SCEEEN, for analysis of grid- 
connected PV systems.

5. Initiation of PV utility applications via
large- and small-scale demonstrations.

From the previous project phase,
UPVG has developed a working 
relationship with its member utilities 
and has the expertise to recruit 
additional utility members. Most of the 
other tasks in this phase are also 
extensions of work previously begun by 
UPVG, such as information

dissemination and PV market analysis. 
The techniques required for successful 
completion of the proposed tasks are 
available at UPVG and have already 
been demonstrated in the previous 
activities. Thus,' the probability of 
success is high.
C. Quality of the Applicant’s Personnel 
and Facilities

The proposed efforts by UPVG do not 
require unique facilities or equipment.

The team proposed by UPVG has 
significant experience in the 
development and deployment of PV 
systems, and should be capable of 
successfully implementing the proposed 
PV program. The team includes senior 
personnel from several different 
organizations, including private 
consultants with experience in utility 
projects, the Electric Power Research 
Institute* and several electric utilities. 
The UPVG Executive Director has 
significant experience in technofogy 
transfer and the management of 
associations since, in addition to UPVG, 
he also provides management and staff 
support to the Fuel Cell 
Commercialization Group, thé National 
Hydrogen Association, and the Utility 
Biomass Energy Technology 
Association,

In addition, a UPVG Board of 
Directors was previously established to 
assist in management, financial, 
technical, and other issues. The Board is 
composed of personnel from member 
utilities.
D. Appropriateness and Adequacy of 
the ProposedBudget

The budget proposed for the 
anticipated work was reviewed and is 
considered to be appropriate and 
adequate. A total of $1,209,000 will be 
required for the program, with 
$1,000,000 provided by DOE for the 
period of February 15,1994 to March
31,1995. Cost sharing will be provided 
by UPVG in the amount of $209,000.

The UPVG program represents a 
unique approach to achieving utility 
involvement with PV. The program has 
potential to result in near-term utility 
applications of PV technology and is 
consistent with DOE objectives. The 
proposed project is not eligible for 
financial assistance under a recent, 
current, or planned solicitation.

Competition for the effort would have 
a significant adverse impact on the 
continuity and completion of the 
proposed activity. The UPVG is the only 
organization whose sole purpose is the 
advancement and development of cost- 
effective utility applications of PV.
UPVG has established relationships 
with all the utility participants and has
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developed an understanding of the 
technical and management issues 
required for successful and timely 
accomplishment of program objectives. 
Therefore, recompetition would cause a 
time delay of numerous months in task 
completion and would require a 
significant duplication of costs to enable 
a new awardee to perform the proposed 
tasks.
John W. Meeker,
Chief, Procurement, GO.
[FR Doc. 9 4 -1 4 8 3 4  Filed 6 -1 6 -9 4 ;  8 :45  amj 
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission

[Docket No. ER94-1019-000, et aL]

Arkansas Power & Light Co., et al. 
Electric Rate and Corporate Regulation 
Filings

June 10,1994.

T a k e  n o t i c e  t h a t  t h e  f o l lo w in g  f i l i n g s  
h a v e  b e e n  m a d e  w i t h  t h e  C o m m is s io n .

1. Arkansas Power & Light Co.
[Docket No. E R 94-1019-000}

Take notice that on June 1 ,1994, 
Entergy Services, Inc. (Entergy 
Services), on behalf of Arkansas Power 
& Light Cbmpany (AP&L), tendered for 
filing amendments to the rates 
submitted on March 7,1994 in 
accordance with the Power 
Coordination, Interchange and 
Transmission Service Agreements 
between AP&L and Conway, West 
Memphis, and Osceola, Arkansas 
(Arkansas Cities); Campbell and Thayer, 
Missouri (Missouri Cities); City Water & 
Light Plant of Jonesboro, Arkansas; and 
Arkansas Electric Cooperative 
Corporation (AECC); the Transmission 
Service Agreements between AP&L and 
the Louisiana Energy & Power Authority 
(LEPA) and the City of Hope, Arkansas; 
the Hydroelectric Power Transmission 
Distribution Service Agreement between 
AP&L and the City of North Little Rock, 
Arkansas; the Interchange Agreement 
between AP&L and Oglethorpe Power 
Corporation; and the Settlement 
Agreement in Docket No. ER92-341-00Q 
between AP&L, Arkansas Cities,
Missouri Cities, AECC, and LEPA.
Entergy S e r v ic e s  e x p la i n s  t h a t  t h e  r a t e  
amendments a r e  m a d e  to  r e f l e c t  
corrections to  c e r t a in  u n d e r ly in g  c o s t  
data.

Comment date: June 24,1994, in 
accordance w it h  S t a n d a r d  P a r a g r a p h  E 
at the end of t h i s  n o t i c e .

2. San Diego Gas & Electric Co.
[Docket No. E R 94 -1 3 3 3 -0 0 0 J

Take notice that on May 2,1994, San 
Diego Gas & Electric Company tendered 
for filing a letter requesting that FERC 
No. 79 Supplement No, 1 be reinstated 
because it was inadvertently cancelled 
under Docket Nos. ER94^~1031-000 and 
ER94—1032-000 filed on March 14, 
1994.

Comment d ate: June 24,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
3. Interstate Power Go.
[Docket No. E R 9 4 -1 143-0001

Take notice that on June 7,1994, 
Interstate Power Company tendered for 
filing additional information to its April
4,1994 filing in the above-referenced 
docket.

Comment d ate: June 24,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. CasbeD,
Secretary.
[FR Doc. 9 4 -1 4 8 4 0  Filed 6 - 1 6 - 9 4 ;  8 :4 5  am] 
BILUNG CODE 5717 01-1»

[Projects No. 2325,2389,2552,2555,2556, 
2557,2559,2329,2671, and 2613; 11433}

Central Maine Power Co., et af; 
Edwards Manufacturing, Inc., and 
Town o f Madison, Maine; Notice of 
Intent To Prepare An Environmental 
Impact Statement and Conduct Public 
Scoping Meetings

June 1 3 ,1 9 9 4 .
The Federal Energy Regulatory 

Commission (FERC) has received an 
application for license of hydroelectric 
projects within the Kennebec River 
Basin in the State o f Maine. The

hydropower projects are located north 
of the City of Augusta along the 
Kennebec River. The projects are: 
Weston No. 2325, Ft. Halifax No. 2552, 
Automatic No. 2555, Union Gas No. 
2556, Rick Rips No. 2557, Oakland No. 
2559, Wyman No. 2329, Moosehead No. 
2671, Moxie No. 2613, Edwards No. 
2389 and Sandy River No. 11433.

The FERC staff has determined that 
licensing these projects would 
constitute a major federal action 
significantly affecting the quality of the 
human environment. Therefore, the staff 
intends to prepare an Environmental 
Impact Statement (EIS) on the 
hydroelectric projects in accordance 
with the National Environmental Policy 
Act.

The staff’s EIS will objectively 
consider both site specific and 
cumulative environmental impacts ef 
the projects and reasonable alternatives, 
and will include an economic, financial 
and engineering analysis.

A draft EIS will be issued and 
circulated for review by all the 
interested parties. All comments filed 
on the draft EIS will be analyzed by the 
staff and considered in a final EIS. The 
staff’s conclusions and 
recommendations will then be 
presented for the consideration of the 
Commission in reaching its final 
licensing decision.
S c o p i n g  M e e t in g s

The FERC staff will conduct two 
scoping meetings. An evening scoping 
meeting is primarily fen public input 
while a morning meeting will focus on 
resource agency concerns. AH interested 
individuals, organizations, and agencies 
are invited to attend and assist the staff. 
in identifying the scope of 
environmental issues that should be 
analyzed in the EIS.

The first scoping meeting will he held 
on Wednesday, July 13,1994, from 7:30 
p.m. until 10:30 p.m. in the Cushnoc 
Auditorium, Augusta Civic Center, 
Augusta, Maine. Issues of primary 
concern to to general public wiH be the 
focus of the meeting. The second 
scoping meeting will be held on 
Thursday, July 14,1994, from 8:30 aan. 
until 12:30 p.m. at the Augusta Civic 
Center Drive, in the Washington and 
Y ork  room s.

The Augusta Civic Center can be 
reached from the Maine Turnpike by 
taking Exit 31-South onto Civic Centra* 
Drive; proceed one-half mile to the Civic 
Center entrance.

Prior to the meetings, Scoping 
Document 1 Revised (SD 1-R) will be 
mailed to the list of interested parties.
SD 1-R identifies resources issues to be 
address in the EIS. Copies of SD 1-R
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will also be available at the scoping 
meetings or can be obtained by writing; 
FERC-Kennebec Projects, c/o Doug 
Hjorth, Stone Webster, 245 Summer 
Street, Boston, MA 02210.
Objectives

At the scoping meetings the staff will: 
( l j Summarize die environmental issues 
tentatively identified for analysis in the 
planned EIS; (2) determine the relative 
depth of analysis for issues to be 
addressed in the EIS; (3) identify 
resource issues that are not important 
and do not require detailed analysis; (4) 
solicit from the meeting participants all 
available information, especially 
quantified data, on the resources at 
issue; and (5) encourage statements from 
experts and the public on issues that 
should be analyzed in the EIS, including 
points of view in opposition to, or in 
support of, the staff’s preliminary views.
Procedures

The meetings will be recorded by a 
stenographer and all statements (oral 
and written) thereby become a part of 
the formal record of the Commission 
proceedings. Individuals presenting 
statements at the meetings will be asked 
to clearly identify themselves for the 
record.

Individuals, organizations, and 
agencies with environmental expertise 
and concerns are encouraged to attend 
the meetings and to assist the staff in 
defining and clarifying the issues to be 
addressed in the EIS.

Participants at the public meetings are 
asked to keep oral comments brief and 
concise.

Persons choosing not to speak at the 
meetings, but who have views on the 
issues or information relevant to the 
issues, may submit written statements 
for inclusion in the public record. In 
addition, written scoping comments 
may be filed with the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
DC 20426, until August 15,1994.

All written correspondence should 
clearly show the following caption on 
the first page: Kennebec River Basin EIS.

All those that are formally recognized 
by the Commission as intervenors in the 
licensing proceeding are asked to refrain 
from engaging staff or its contractor in 
discussions of the merits of the projects 
outside of any announced meetings.

Further, parties are reminded of the 
Commission’s Rules of Practice and 
Procedure, requiring parties filing 
documents with the Commission, to 
serve a copy of the document on each 
person whose name is on the official 
service list.

/ Voi. 59, No. 116 / Friday, June 17, 1994 / Notices

For further information, please contact 
John Blair (202) 2 1 9 -2 8 4 5 .
Lois D. Cashell,
Secretary.
[FR Doc. 9 4 -1 4 7 4 9  Filed 6 -1 6 -9 4 ;  8 :45 am) 
BILLING CODE 6717-01-M

Federal Agency Regulatory 
Commission

Montana Power Company and 
Confederated Salish and Kootenai 
Tribes; Notice Of Intent To Prepare An 
Environmental Impact Statement And 
To Conduct a Scoping Meeting

June 1 3 ,1 9 9 4 .
In accordance with the National 

Environmental Policy Act of 1969 and 
the Federal Agency Regulatory 
Commission’s regulations, 18 CFR part 
380 (Order No. 486, 52 FR 47910), the 
Office of Hydropower Licensing has 
reviewed the licensee’s post-licensing 
filing that proposes modifications to 
project facilities and operation. Staffs 
initial evaluation of the proposed 
modifications was issued on May 31, 
1994, in a draft environmental 
assessment (DEA). The transmittal letter 
for the DEA stated our intent to prepare 
an environmental impact statement 
(EIS).

A draft EIS will be issued and 
circulated for review by all interested 
parties. All comments filed on the draft 
EIS will be analyzed by staff and 
considered in the final EIS. Staffs 
conclusions and recommendations will 
then be presented for the consideration 
of the Commission in reaching its final 
decision.
Scoping Meeting

A scoping meeting will be held on 
Wednesday, July 13,1994, at 
Cavanaugh’s, 20 North Main Street, 
Kalispell, Montana. The meeting will 
begin at 2 p.m., adjourn at 5:30 p.m., 
reconvene at 7:00 p.m., and continue to 
midnight. All interested individuals, 
organizations, and agencies are invited 
to attend and assist staff in identifying 
the scope of environmental issues that 
should be analyzed in the EIS.

The DEA will be considered the 
initial scoping document. Copies of the 
DEA have been mailed to all entities 
who have expressed interest in this 
proceeding. The DEA is also available in 
the Commission’s Reference and 
Information Center, room 3308, of the 
Commission’s offices at 941 North 
Capitol Street, NE., Washington, DC 
20426 and will be available at the 
scoping meeting. We encourage all 
interested parties to read the DEA prior 
to the scoping meeting.

Objectives
At the meeting staff will: (1) Describe 

the range of issues being considered in 
this post-licensing proceeding; (2) 
review the conclusions and 
recommendations in the DEA; (3) 
receive input from meeting participants 
on the alternatives considered in the 
DEA; (4) identify any additional issues 
that should be included in the EIS; and
(5) obtain any additional information 
that any entity feels should be 
considered dining the preparation of the 
EIS.
Procedures

The scoping meeting will be recorded 
by a stenographer and all statements 
(oral and written) will become part of 
the Commission’s public record for this 
proceeding that was noticed on 
September 21,1990. Interested persons 
who are unable to attend, or do not 
choose to speak at the scoping meeting, 
may submit written statements for 
inclusion in the public record. All 
written comments must be filed with 
the Secretary, Federal Energy Regulatory 
Commission, 825 North Capital Street 
NE., Washington, DC 20426, on or 
before August 15,1994.

All written correspondence should 
clearly show on the first page of each 
document the following caption: Kerr 
Project, FERC Project No. 5-021.

Further, please note the Commission’s 
Ruled of Practice and Procedure, 
requiring all entities to file an original 
and eight copies of any filing with the 
Commission and parties filing 
documents, must also serve the 
documents on each person whose name 
is on the official service list.

For further information, place contact John 
A. Schnagl at (202) 2 1 9 -2 6 6 1 .
Lois D. Cashell,
Secretary.
[FR Doc. 9 4 -1 4 7 5 0  Filed 6 -1 6 -9 4 ;  8 :45 am] 
BILLING CODE 6717-01-M

[Project Nos. 2232-300, et al.]

Hydroelectric Applications [Duke 
Power Company, et al.]; Applications

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection:

1 a. Type o f  A pplication : Non-project 
Use of Project Lands and Dredging in 
Project Waters.

b. Project N o.: 2232-300.
c. Date filed : March 17,1994.
d. A pplicant: Duke Power Company.
e. N am e o f  Project: Catawba-Wateree 

(Cowan’s Ford Development).
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f. Location : The proposed project 
would be located at Brown’s Cove on 
Lake Norman, Mecklenburg County, 
North Carolina.

g. F iled  pursuant to: Federal Power 
Act, 16 U.S.C. § 791(a)-825(r).

h. A pplicant contact: Karol P. Mack, 
Senior Attorney, Duke Power Company, 
422 South Church Street, Charlotte, NC 
28202, (704) 382-8104.

i. FERC contact: John K. Hannula, 
(202) 219-0116.

j. Comment date: July 15,1994.
k. Description o f  A pplication: The 

applicant proposes to permit the 
construction and operation of a water 
intake facility on Lake Norman to 
provide 1Q8 million gallons per day to 
the Charlotte-Mecklehburg Utility 
Department. Approximately 30,000 
cubic yards of lake bed would be 
excavated during construction.

l. This notice also consists of the 
following standard paragraphs: B, C l, 
andD2.

2 a. Type o f  A pplication: Major 
License.

b. Project N o.: 11478-000.
c. Date filed : May 9,1994.
d. A pplicant: Central Vermont Public 

Service Corp.
e. Name o f  Project: Silver Lake 

Project.
f. Location: on Sucker Brook in 

Addison County, Vermont.
g. F iled  Pursuant to : Federal Power 

Act 16 U.S.C. 791(a)—825(r).
h. A pplicant Contact: Mr. Robert de R. 

Stein, Central Vermont Public Service 
Corporation, 77 Grove Street, Rutland, 
VT 05701, (802) 747-5552.

i. FERC Contact: Michael Dees (202) 
219-2807.

j. Comment D ate: 60 days from the 
filing date in paragraph c.

k. Description o f  Project: The project 
consists of the following features: (1J an 
existing diversion dam, headpond and 
storage reservoir; (2) an existing 
powerhouse housing a hydropower unit 
with a capacity of 2,200 fcW, and (3) 
appurtenant facilities.

l. With this notice, we are initiating  
consultation with the Vermont STATE 
HISTORIC PRESERVATION OFFICER 
(SHPO), as required by Section 106, 
National Historic Preservation Act, and 
the regulations of the Advisory Council 
on Historic Preservation, 36 CFR 800.4.

m. Pursuant to § 4.32(b)(7) of 18 CFR 
of the Commission's regulations, if any 
resource agency, Indian Tribe, or person 
believes that an additional scientific 
study should be conducted in order to 
form an adequate factual basis for a 
complete analysis of the application on 
its merit, the resource agency, Indian  
Tribe, or person must file a request for
a study with the Com mission not later

than 60 days from the filing date and 
serve a copy of the request on the 
applicant

3 a. Type o f  A pplication : Preliminary 
Permit

b. Project No.: P-11479-000.
c. Date filed : May 10,1994.
d. A pplicant: Trenton Falls 

Hydroelectric Company.
e. N am e o f  Project: Hawkinsville 

Project.
f. Location: On the Black River, 

Oneida County, New York.
g. F iled  Pursuant to: Federal Power 

Act, 16 U.S.C. 791(a)-825(r).
h. A pplicant Contact: Mr. Steven C. 

Samel, Trenton Falls Hydroelectric 
Company, P. O. Box 169, Prospect, NY 
13435, (315) 896-6351.

i. FERC Contact: Robert Bell (dt) (202) 
219-2806.

j. Comment Date: August 3,1994.
k. D escription o f  Project: The 

proposed project would consist of: (1) 
the existing 360-foot-long, 14-foot-high 
Hawkinsville Dam, a concrete gravity 
structure; (2) new 2-foot-high 
flashboards; (3) an existing 
impoundment having a surface area of 
30-acres, with a storage capacity of 130 
acre-feet, and a normal water surface 
elevation of 1,052 feet msl; (4) the 
existing intake structure; (5) a new 
powerhouse containing 3 generating 
units with a total installed capacity of 
725-kW; (6) a new tailrace; (7) a new 
13.2-kV transmission line; and (8) 
appurtenant facilities.

The existing Hawkinsville Dam is 
owned by the Hudson River Black River 
Regulatory District of the State of New 
York. The estimated annual generation 
would be 2,400,000-kWh.

l. Purpose o f  Project: All project 
energy produced would be sold to a 
local utility.

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, A10, B, C, and D2.

n. A vailable Location o f  A pplication : 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 
3104, Washington, DC, 20426, or by 
calling (202) 208—1371. A copy is also 
available for inspection and 
reproduction at Trenton Falls 
Hydroelectric Company, P. O. Box 169, 
Prospect, NY 13435, (315) 896-6351.

4 a. Action and Type of Application: 
Potential Applicant Issues Draft 
Application Intended for an Original 
License To Be Processed in Association 
with the Third Party Contract Provisions 
of Section 2403 of the National Energy 
Policy Act of 1992.

b. Prelim inary Perm it N o.: P—11181—
000.

c. Prelim inary Perm it F iled : December
31,1991.

d. Potenticd A pplicant: Energy Storage 
Partners.

e. N am e o f Project: Lorella Pumped 
Storage Project

f. Location: Near the Lost River and 
the town of Lorella in Klamath County, 
Oregon.

g. Issued by Potential A pplicant in  
A nticipation o f a Filing Pursuant to: 
Federal Power Act, 16 U.S.C. 791(a)- 
825(f).

h. Potential A pplicant Contact: Doug 
Spaulding, Vice President, Independent 
Hydro Developers, Inc., 5402 Park dale 
Drive, Minneapolis, MN 55416.

i. FERC Contact: Sabina Joe (202) 
219-1648.

j. D eadline Date: 90 and 135 days 
from June 2,1994.

Filing and Service of Responsive 
Documents—

(1) The draft application is being 
issued by the potential applicant at this 
time and the Commission's Draft 
Environmental Impact Statement (EIS) 
is being developed underthird party 
contract arrangements as provided by 
Section 2403 of the National Energy 
Policy Act of 1992. At this time, the 
Commission is requesting preliminary 
comments, reply comments, 
recommendations, terms and 
conditions, and prescriptions.

The Commission directs, pursuant to 
section 4.34(b) of the regulations (see 
Order No. 533 issued May 8,1991, 56 
FR 23108 (May 20,1991)), that all 
preliminary comments, 
recommendations, terms and conditions 
be filed with the Commission within SO 
days from the issuance date of this 
notice and the date of issuance of the 
draft application, whichever is later. All 
reply comments must be filed with the 
Commission within 135 days from the 
date of this notice and the date of 
issuance of the draft application, 
whichever is later.

Anyone may obtain an extension of 
time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008.

All filings must: (1) Bear in all capita) 
letters the title “COMMENTS", "REPLY 
COMMENTS",
"RECOMMENDATIONS”, “TERMS 
AND CONDITIONS", or 
“PRESCRIPTIONS"; (2) set forth in the 
heading the name o f the potential 
applicant and the project number of the 
application to which the filing 
responds; (3) furnish the name, address, 
and telephone number of the person
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submitting the filing; and (4) otherwise 
comply with the requirements of 18 CFR 
385.2001 through 385.2005, All 
comments, recommendations, terms and 
conditions or prescriptions must set 
forth their evidentiary basis and 
otherwise comply with the requirements 
of 18 CFR 4.34(b), except as amended by 
this notice with respect to deadline, 
mailing list, and the requirement to file 
all comments upon issuance of this 
notice rather than upon notice of an 
application being ready for 
environmental analysis. Any of these 
documents must be filed by providing 
the original and eight copies to: 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE. , Washington, DC 20426. An 
additional copy must be sent to:
Director, Division of Project Review, 
Office of Hydropower Licensing,
Federal Energy Regulatory Commission, 
Room 1027, at the above address. Each 
filing must be accompanied by proof of 
service on all persons listed in die 
service list prepared by the 
Commission, in accordance with 18 CFR 
4.34(b) and the procedures set forth in 
this notice. The procedures for service 
of all comments (including prelim inary  
recommendations, terms and 
conditions, and prescriptions) filed with 
the Commission for the Lorella Project 
shall be: (1) All comments (and any 
attachments) must be served on the 
Commission’s service list which 
includes all entities receiving a draft : 
application and final application; (2) a 
letter notification that comments have 
been filed with the Commission must be 
served on the general mailing list 
(exclusive of service list entities) 
prepared for this project by the 
Commission; (3) for convenience, the 
Commission will make available on 
request to any entity filing comments a 
computer diskette of thèse mailing lists. 
Commenters may obtain computerized 
copies of these mailing lists from Sabina 
Joe at (202) 219-1648.

(2) Pursuant to § 4.32(b)(7) of 18 CFR 
of the Commission’s regulations, if any 
resource agency, Indian Tribe, or person 
believes that an additional scientific 
study should be conducted in order to 
form an adequate factual basis for a 
complete analysis of the application on 
its merit, the resource agency, Indian 
Tribe, or person must formally file a 
request for a study with the Commission 
not later than 90 days from the issuance 
date of this notice and issuance date of 
the draft application, whichever is later, 
and serve a copy of the request on the 
potential applicant, (See j(l) above for 
filing and service). Except for the filing 
deadline set forth in this notice; Section

4.32(b)(7) shall apply. This shall be the 
last opportunity in the Lorella licensing 
process to request additional scientific 
studies. This substitutes for the request 
for additional scientific studies made at 
the time of tendering for filing of an 
application under the Commission’s 
traditional licensing process.

k. Status of Environmental Analysis: 
Under third party contract provisions of 
the National Energy Policy Act o f 1992, 
the Commission is supervising the 
selected third party contractor’s ongoing 
preparation of a Draft Environmental 
Impact Statement (DEIS) fbr the Lorella 
Project. The Commission plans to issue 
a DEIS at the same time as (or shortly 
after) the potential applicant files a final 
application with the Commission. 
Preliminary comments, terms, 
conditions, and prescriptions, and 
additional scientific study requests 
solicited with this notice are critical to 
the development of the DEIS. Final 
comments, recommendations, terms, 
conditions, and prescriptions will be 
solicited at the time of filing of the final 

lication and issuance of the DEIS. 
With this notice, we are initiating 

consultation with the Oregon STATE 
HISTORIC PRESERVATION OFFICER 
(SHPO), as required by Section 106, 
National Historic Preservation Act, and 
the regulations of the Advisory Council 
on Historic Preservation, 36 CFR 800.4,

m. D escription o f  Project: The 
proposed project would consist of the 
following:

(1) An upper reservoir with a surface 
area of 199 acres created by two 
compacted rock fill dams and an 
asphaltic concrete or geomembrane 
liner. The northern dam would be 178 
feet high and have a crest length of 
1,910 feet; the southern dam would be 
100 feet high and have a crest length of 
2,520 feet. The gross volume of the 
upper reservoir would be 15,990 acre- 
feet. The water surface would fluctuate 
123 vertical feet on a weekly cycle. (2)
A lower reservoir with a surface area of 
405 acres created by an earth zoned 
embankment having an average height 
of 49 feet, a maximum height of 57 feet, 
and a length of 9,690 feet. The volume 
of the lower reservoir would be 18,646 
acre-feet, and the water surface would 
fluctuate 44 vertical feet (3) A 4-mile 
long single circuit 500-Kv overhead 
transmission line would lie within a 180 
foot wide corridor from the substation to 
the existing Captain Jack substation on 
the Califomia-Oregon transmission line.
(4) Overground water supply lines 20 
inches and 8 inches in diameter and 
13,900 feet long and 2,900 feet long, 
respectively; (5) A 50-gallonS-per- 
minute (gpm) water treatment facility.
(6) Service roads. (7) Underground

features including a powerhouse with 4 
pump-turbines with a nominal rated 
capacity of 250 megawatts (MW) each, 
a 3,200 foot long 24-foot diameter 
concrete-lined power tunnel and 1,326 
foot long, 24-foot diameter concrete 
lined power shaft.

n. Purpose o f  Project: Project power 
would be utilized by the applicant for 
sale to its customers..

o. No competing applications or 
notices of intent may be filed in 
response to this notice. Under the 
Commission’s regulations, any 
competing development application 
must be filed in response to and in 
compliance with the public notice of the 
initial development application, which 
has not yet been filed.

p. A vailable Location o f Draft 
A pplication: A copy of the draft 
application is available for inspection 
and reproduction at Independent Hydro 
Developers, Inc., 5402 Parkdale Drive, 
Suite 104, Minneapolis, MN 55416 or by 
calling (612) 525—1445. Copies are also 
available for inspection and 
reproduction at: Klamath County 
Library, 126 South Third, Klamath Falls, 
OR 97601 or by calling (503) 882-8894; 
Bonanza Library, North, Bonanza, OR 
97623 or by calling (503) 545-6944; and 
Multnomah County Library, Science 
and Business Section, 801 SW. Tenth 
Street, Portland, OR 97205 or by calling 
(503) 248-5234.

5 a. Type o f  A pplication: New Major 
License. - , •. „ ‘ , »

b. Project N o.: 2315-002 .
c. Date filed ; December 20,1991.
d. A pplicant: South Carolina Electric 

& Gas Company.
e. Name o f  Project; Neal Shoals 

Hydroelectric Project.
f. Location: Within Sumter National 

Forest, on the Broad River in Union and 
Chester Counties, South Carolina.

g. F iled  Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r),

h. A pplicant Contact: Mr. Randolph
R. Mahan, South Carolina Electric & Gas 
Co., Columbia, SC 29218-0001, (803) 
748-3538.

i. FERC Contact: Mr. Surender M. 
Yepuri, P.E., (202) 219-2847.

j. D eadline D ate: Sixty days from the 
issuance date of this notice. (August 2, 
1994). V\- ‘

k. Status o f  Environm ental Analysis: 
The application has been accepted for 
filing and is ready for environmental 
analysis at this time—see attached 
standard paragraph D9.

Note: The Commission will he preparing a 
Multiple Environmental Assessment for three 
hydroelectric projects—Neal Shoals Project 
No. 2315, Ninety-Nine Islands Project No. 
2331, and Gaston Shoals Project No. 2332- 
in accordance with thè National
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Environmental Policy Act. Project Nos. 2331 
and 2332 are being noticed concurrently.

l. D escription o f Project: The project 
as proposed for licensing consists of: (1) 
a concrete/granite-block dam that is 
about 2 4 .5  feet high (maximum) and 
1 ,087  feet long; (2) a reservoir with a 
surface area of about 6 0 0  acres; (3) a 
powerhouse containing four turbine 
generator units with a total rated 
capacity of 4 .4 2  MW; (4) a 13.2-kV  
transmission line that is about 13 miles 
long; and (5) other appurtenant 
structures. The average annual 
generation is 2 4 .6  GWh.

m. Purpose o f Project: Pow er 
generated from the project is used  
prim arily to help m eet peak load  
dem ands of custom ers.

n. This notice also consists o f the 
follow ing standard paragraph: D9.

o. A vailable Locations o f  A pplication: 
A copy of the application, as am ended  
and supplem ented, is available for 
inspection and reproduction  at the  
Com m ission’s Public Reference and  
Files M aintenance B ran ch , located  at 
941 North Capitol Street, N .E ., Room  
3104, W ashington, D.C. 2 0 4 2 6 , or by 
calling (202) 2 0 8 -1 3 7 1 . A  Copy is also  
available for inspection and  
reproduction at the ap p lican t’s office  
(see item (h) above).

6 a. Type o f  A pplications: New M ajor 
License.

b. Project N os.: 2 3 3 1 -0 0 2  & 2 3 3 2 -0 0 3 .
c. Date filed : December 1 9 ,1 9 9 1 .
d. A pplicant: Duke Power Company.
e. Names o f Projects: Ninety-Nine 

Islands and Gaston Shoals.
f. Location: (A) Ninety-Nine Islands: 

On the Broad River in Cherokee County, 
South Carolina.

(B) Gaston shoals: On the Broad River 
in Cherokee County, South Carolina, 
and Cleveland County, North Carolina.

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)—825(r).

h. A pplicant Contact: Karol P. Mack 
Esq., Duke Power Company, 4 2 2  South 
Church Street, Charlotte, NC 2 8 2 4 2 -  
0001, (704) 3 8 2 -8 1 0 4 .

i .  FERC Contact: Mr. Surender M. 
Yepuri, P.E ., (202) 2 1 9 -2 8 4 7 .

j. D eadline Date: Sixty days from the 
issuance date of this notice. (August 2, 
1994).

k. Status o f Environm ental A nalysis: 
These applications have been accepted  
for filing and are ready for 
environmental analysis at this tim e— see  
attached standard paragraph D9.

Note: The Commission will be preparing a 
Multiple Environmental Assessment for three 
hydroelectric projects—Ninety-Nine Islands 
Project No. 2331, Gaston Shoals Project No. 
2332, and Neal Shoals Project No. 2315— in 
accordance with the National Environmental - 
Policy Act. Project No. 2315 is being noticed 
concurrently.

l. D escriptions o f Projects: (A) Ninety- 
Nine Islands Project: The project as 
proposed for licensing consists of: (1) a 
concrete dam that is about 88 feet high 
(maximum) and 1,567 feet long; (2) a 
concrete intake structure that is about 
94 feet high (maximum) and 197 feet 
long; (3) a reservoir at elevation 511 feet 
msl with a surface area of 433 acres; (4) 
a powerhouse containing six turbine 
generator units with a total rated 
capacity of 18 MW; (5) a tailrace that is 
about 300 feet long; and (6) other 
appurtenant structures. The average 
annual generation is 59.6 Gwh.

(B) Gaston Shoals Project: The project 
as proposed for licensing consists of: (1) 
a masonry rubble/concrete dam that is 
about 43 feet to 71 feet high and 1,560 
feet long; (2) a concrete intake structure 
integral with the powerhouse; (3) a 
reservoir at elevation 605 feet msl with 
a surface area of 300 acres; (4) a 
powerhouse containing five turbine 
generator units with a total rated 
capacity of 9,14 MW; (5) a tailrace that 
is 0.7 mile long; and (6) other 
appurtenant structures. The average 
annual generation is 28.2 Gwh.

m. Purpose o f P rojects:Power 
generated from the projects is used 
primarily to help meet peak load 
demands of customers.

n. This notice also  consists o f the 
follow ing standard paragraph: D9.

o. A vailable Locations o f  
A pplications: A copy of these 
applications, as amended and 
supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., Room 
3104, Washington, DC 20426, or by 
calling (202) 208—1371. A copy is also 
available for inspection and 
reproduction at the applicant’s office 
(see item (h) above).

7 a. Type o f  A pplication: Surrender of 
Exemption (5MW or Less).

b. Project N o.: 5399-006.
c. Date filed : May 23,1994.
d. A pplicant: Gardiner Water District.
e. Name o f  Project: New Mills Dam 

Project,
f. Location: On Cobbosseecontee 

Stream, in Gardiner, Kennebec County, 
Maine.

g. F iled  Pursuant to: Federal Power 
Act 16 U.S.Q §§ 791(a)-825(r).

h. A pplicant contact: Donald Tracy, 
Superintendent, Gardiner Water 
District, 246 Water Street, P.O. Box 536, 
Gardiner, ME 04345, (207) 582-5500.

i. FERC contact: Etta Foster, (202) 
219-2679.

j. Comment Date: July 20,1994.
k. D escription o f P roposed A ction:

The exemptee is requesting surrender o f}

its exemption because the project is not 
economically feasible.

1. T his n o tice also co n sists o f  th e  
fo llow ing sta n d a rd  p a ra gra p h s: B, C l, 
and D2.

8 a. T yp e o f A p p lica tio n : Subsequent 
Minor License.

b. P roject N o .: P—2444-002.
c. D ate F iled : December 20,1991.
d. A p p lica n t: Northern States Power 

Company.
e. N a m e o f P roject: White River 

Hydroelectric Project.
f. L ocation : On the White River, 

Montreal River Basin, in Ashland 
County, Wisconsin.

g. F iled  P ursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r).

h. A p p lica n t C ontact: Anthony G. 
Schuster, Vice President, Power Supply, 
Northern States Power Company, 100 
North Barstow Street, P.O. Box 8, Eau 
Claire, WI 54702-0008, Telephone (715) 
839-2621.

i. FER C  C ontact: Sabina Joe (202) 
219-1648.

j. D eadline Date: 60 days and 105 
days from June 8,1994.

Filing and Service of Responsive 
Documents—The application is being 
re-noticed as ready for environmental 
analysis due to the recent filing of 
additional information related to 
minimum flow studies. The 
Commission is requesting comments, 
reply comments, recommendations, 
terms and conditions, and prescriptions 
for the project only on those aspects of 
the license application which relate to 
the minimum flow additional 
information filed. Comments, reply 
comments, recommendations, terms and 
conditions* and prescriptions which 
have already been filed with the 
Commission in response to the 
Commission’s July 13,1993, notice of 
the application’s readiness for 
environmental analysis, need not be re -' 
filed.

The Commission directs, pursuant to 
section 4.34(b) of the regulations (see 
Order No. 533 issued May 8,1991, 56 FR 
23108 (May 20,1991), that all 
comments, recommendations, term s and  
conditions and prescriptions concerning 
the additional information be filed with  
the Commission within 60 days from 
the issuance date of this notice. All 
reply comments must be filed with the 
Commission within 105 days from the  
date of this notice.

Anyone may obtain an extension of 
time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18  
CFR 385.2008.

All filings must: (1) Bear in all capital 
letters the title “COMMENTS;'’ "REPLY
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COMMENTS,”
“RECOMMENDATIONS,” “TERMS 
AND CONDITIONS,” or 
“PRESCRIPTIONS;” (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person submitting the 
filing; and (4) otherwise comply with 
the requirements of 18 CFR 385.2001 
through 385.2005. All comments, 
recommendations, terms and conditions 
or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Any of these documents must be filed 
by providing the original and the 
number of copies required by the 
Commission’s regulations to: Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426. An additional 
copy must be sent to: Director, Division 
of Project Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 1027, at die above 
address. Each filing must be 
accompanied by proof of service on all 
persons listed in service list prepared by 
the Commission in this proceeding, in 
accordance with 18 CFR 4.34(b) and 
385.2010.

k. Status of Environmental Analysis: 
This application has been accepted for 
filing and is ready for environmental 
analysis at this time—-see j above.

l. Description of the Project: The 
existing project consists of the 
following:

(1) Two existing earthen 
embankments, a 400 foot long northern 
section and a 300 foot long southern 
section, with a maximum height of 48 
feet; (2) an existing reservoir with a 
surface area of 56 acres and an 
estimated 391 acre-feet of total storage 
volume at the normal maximum surface 
elevation of 711.2 mean sea level (MSL);
(3) an existing reinforced concrete 
spillway section, 70 feet long, composed 
of (a) a gated spillway section with two 
25 feet long by 26.5 foot tall bays, each 
housing a radial steel Taintor gate, and
(b) a reinforced concrete non-overflow 
section, approximately 20 feet long, 
with an intake structure for the 7 foot 
diameter pipeline; (4) existing intake 
and outlet works consisting of (a) a 7 
foot diameter reinforced concrete 
pipeline, 1,345 feet long, (b) a steel 
surge tank, 16 feet in diameter by 65 feet 
tall, and (c) a 54 inch steel y-shaped 
penstock; (5) an existing powerhouse, 
constructed of reinforced concrete and 
brick masonry, 39 feet by 69 feet and 1 
story tall, containing (a) two horizontal 
Francis turbines with a combined 
hydraulic capacity of 280 cubic feet per

second (cfs), manufactured by S.
Morgan Smith, (b) two Westinghouse 
generators, rated at 500 kilowatts (KW) 
each for a total of 1,000 KW; and (6) 
appurtenant facilities.

m. Purpose of Project: Project power 
would be utilized by the applicant for 
sale to its customers.

n. Development Application—Public 
notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. Under the 
Commission’s regulations, any 
competing development application 
must be filed in response to and in 
compliance with the public notice of the 
initial development application. No 
competing applications or notices of 
intent may be filed in response to this 
notice.

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., Room 
3104, Washington, DC 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at Northern States Power 
Company, 100 North Barstow Street,
Eau Claire, W I54702- 0008 or by calling 
(715) 839-»2621.

p. Scoping Process: In gathering 
background information for preparation 
of the Environmental Assessment for the 
issuance of a Federal hydropower 
license, staff of the Federal Energy 
Regulatory Commission conducted a 
scoping process to identify significant 
environmental issues related to the 
continued operation of the hydropower 
project. A scoping document was issued 
January 13,1994, and comments were 
invited. Anyone who wishes to provide 
staff with further scoping comments 
related to the minimum flow additional 
information, may do so by filing 
comments with the Commission. (See j 
above for filing procedure.) All scoping 
comments will be considered by staff in 
the preparation of the Environmental 
Assessment. Any further scoping 
comments should be filed by the 
deadline established in j above.

9 a. Type of Application: Major 
License.

b. Project No.: 10854-002.
c. Date Filed: September 1,1993.
d. Applicant: Upper Peninsula Power 

Company.
e. Name of Project: Cataract Hydro 

Project.
f. Location: On the Middle Branch 

Escanaba River in Marquette County, 
near Gwinn, Michigan.

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. §§ 791 (a) .825(r).

h. Applicant Contact: Clarence R. 
Fisher, Upper Peninsula Power 
Company, P.O. Box 130,600 Lakeshore 
Drive, Houghton,>vfl 49931-0130, (906) 
487-5000.

i. FERC Contact: Ed Lee (202) 219- 
2809.

j. Deadline Date: August 9,1994.
k. Status of Environmental Analysis: 

This application has been accepted for 
filing and is ready for environmental 
analysis at this time—see attached 
paragraph D9.

l. Description of Project: The project 
consists of the following: (1) A concrete 
diversion dam about 285 feet long and 
8 feet high (maximum) having (a) a 
spillway/weir section about 185.3 feet 
long with 19 bays (18 bays about 10 feet 
wide and one bay 5.3 feet wide), three 
bays with crest elevation at 1,166.5 feet 
(USGS), and sixteen bays with crest 
elevation at 1,170.4 feet; (b) wooden 
flashboards 7.4 feet and 3.5 feet high 
with top of flashboards elevation at 
1,173.9 feet; (2) an 860-acre-foot 
reservoir with normal maximum pool 
elevation at 1,173.9 feet; (3) an intake 
structure 19.83 feet wide, 11.9 feet high 
and 42 feet long, with trashracks and 
stopiog type gate; (4) a vertical 
rectangular tunnel (excavated in/rock) 
about 8 feet by 16 feet in size and about 
30 feet long; (5) a horizontal tunnel 
(excavated in rock) about 8.5—10 feet by 
9.5—10 feet in size and about 500 feet 
long (upper section) and 900 feet long 
(lower section); (6) two steel pipes each 
8 feet in diameter consisting of a mid 
section about 1,300 feet long, and a 
penstock section about 120 feet long; (7) 
a powerhouse 54 feet long, 34 feet wide 
and 34 feet high with one 2,000 kW 
turbine-generator unit; and (8) 
appurtenant electric and mechanical 
facilities. The applicant estimates the 
average annual generation for this 
project would be 8,413 MWh. The dam 
and existing project facilities are owned 
by the applicant.

m. Purpose of Project: Project power 
would be utilized by the applicant for 
sale to its customers.

n. This notice also consists of the 
following standard paragraphs: A4 and 
D9.

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, N.E., Room 
3104, Washington, D.C., 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at Upper Peninsula Power
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Company P.O. Box 130, 600 Lakeshore 
Drive, Houghton, MI 49931-0130 or by 
calling (906) 487-5000.

p. Scoping Process: In gathering 
background information for preparation 
of the environmental document for the 
issuance of a Federal hydropower 
license, staff of the Federal Energy 
Regulatory Commission, is using a 
scoping process to identify significant 
environmental issues related to the 
construction and operation or the 
continued operation of hydropower 
projects. The staff will review all issues 
raised during the scoping process and 
identify issues deserving of study and 
also deemphasize insignificant issues, 
narrowing the scope of the 
environmental analysis as well. If 
preliminary analysis indicates that any 
issues presented in the scoping process 
would have little potential for causing 
significant impacts, the issue or issues 
will be identified and the reasons for 
not providing a more detailed analysis 
will be given.

q. Request for Scoping Comments: 
Federal, state, and local resource 
agencies; licensees, applicants and 
developers; Indian tribes; other 
interested groups and individuals, are 
requested to forward to the Commission, 
any information that they believe will 
assist the Commission staff in 
conducting an accurate and thorough 
analysis of the site-specific and 
cumulative environmental effects of the 
proposed licensing activities of the 
project(s). Therefore you are requested 
to provide information related to the 
following items:

• Information, data, maps or 
professional opinion that may 
contribute to defining the geographical 
and temporal scope of the analysis and 
identifying significant environmental 
issues.

• Identification of and information 
from any other EIS or similar study 
(previous, on-going, or planned) 
relevant to the proposed licensing 
activities in the subject river basin.

• Existing information and any data 
that would aid in describing the past 
and present effects of the project(s) and 
other developmental activities on the 
physical/chemical, biological, and 
socioeconomic environments. For 
example, fish stocking/management 
histories in the subject river, historic 
water quality data and the reasons for 
improvement or degradation of the 
quality, any wetland habitat loss or 
proposals to develop land and water 
resources within the basin.

• Identification of any federal, state or 
local resource plans and future project 
proposals that encompass the subject 
river or basin. For example, proposals to

construct or operate water treatment 
facilities, recreation areas, or implement 
fishery management programs.

• Documentation that would support 
a conclusion that the project(s) does not 
contribute, or does contribute to adverse 
and beneficial cumulative effects on 
resources and therefore should be 
excluded from further study or excluded 
from further consideration of 
cumulative impacts within the river 
basin. Documentation should include, 
but not be limited to: how the project(s) 
interact with other projects within the 
river basin or other developmental 
activities; results from studies; resource 
management policies; and, reports from 
federal, state, and local agencies.

Comments concerning the scope of 
the environmental document should be 
filed by the deadline established in 
paragraph D9.

10 a. Type of Application: Minor 
License.

b. Project No.: 11482-000.
c. Date filed: May 23,1994.
d. Applicant: Consolidated Hydro 

Maine, Inc.
e. Name of Project: Marcal Project.
f. Location: on the Little 

Androscoggin River in Androscoggin 
County, Maine.

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Mr. Wayne E. 
Nelson, Consolidated Hydro Maine,
Inc., Andover Business Park, 200 
Bulfinch Drive, Andover, MA 01810, 
(508) 681-1900.

i. FERC Contact: Robert Bell (202) 
219-2806.

j. Comment Date: July 22,1994.
k. Description of Project: The 

constructed project consists of: (1) the 
existing 145-foot-long, 15.4-foot-high 
concrete and granite block Marcal Dam;
(2) 2-foot-high flashboards; (3) the 
existing impoundment having a surface 
area of 27 acres, with a storage capacity 
of 103 acre-feet, and a normal water 
surface elevation of 273.3 feet msl; (4) 
the existing intake structure; (5) the 
existing 120-foot-long, 38-foot-wide, and 
9-foot-deep forbay canal; (5) the existing 
470-foot-long, 11-foot-diameter steel 
penstock; (6) the existing powerhouse 
containing 2-existing generating units 
with a total installed capacity of 1,310- 
kW; (7) the existing 290-foot-long, 40- 
foot-wide tailrace; (8) the existing 34.5- 
kV transmission line; and (9) 
appurtenant facilities.

All project facilities are owned by the 
applicant. The average annual 
generation is 4,500,000-kWh. The 
applicant proposes the sale of all power 
generated from this project to Central 
Maine Power Company.

l. With this notice, we are initiating 
consultation with the Maine State 
Historic Preservation Officer (SHPO), as 
required by § 106, National Historic 
Preservation Act, and the regulations of 
the Advisory Council on Historic 
Preservation, 36 CFR 800.4.

m. Pursuant to Section 4.32(b)(7) of 18 
CFR of the Commission’s regulations, if 
any resource agency, Indian Tribe, or 
person believes that an additional 
scientific study should be conducted in 
order to form an adequate factual basis 
for a complete analysis of the 
application on its merit, the resource 
agency, Indian Tribe, or person must file 
a request for a study with the 
Commission not later than 60 days from 
the filing date and serve a copy of the 
request on the applicant.
Standard Paragraphs

A4. Development Application— 
Public notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. Under the 
Commission’s regulations, any 
competing development application 
must be filed in response to and in 
compliance with public notice of the 
initial development application. No 
competing applications or notices of 
intent may be filed in response to this 
notice.

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b)(1) and (9) 
and 4.36.

A7. Preliminary Permit—Any 
qualified development applicant 
desiring to file a competing 
development application must submit to 
the Commission, on or before a 
specified comment date for the 
particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development 
application allows an interested person 
to file the competing application no 
later than 120 days after the specified 
comment date for the particular
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application. A competing license 
application must conform with 18 CFR 
4.30(b)(1) and (9) and 4.36.

A9. Notice of intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, and must 
include an unequivocal statement of 
intent to submit, if such an application 
may be filed, either a preliminary 
permit application or a development 
application (specify which type of 
application). A notice of intent must be 
served on the applicant(s) named in this 
public notice.

A10. Proposed Scope of Studies under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
will be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project.

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application.

C. Filing and Service of Responsive 
Documents—Any filings must bear in 
all capital letters the title

. “COMMENTS”, “NOTICE OF INTENT 
TO FILE COMPETING APPLICATION’, 
“COMPETING APPLICATION”, 
“PROTEST”, “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to 
Director, Diviion of Project Review, 
Federal Energy Regulatory Commission, 
Room 1027, at the above-mentioned 
address. A copy of any notice of intent, 
competing application or motion to

intervene must also be served upon each 
representative of the Applicant 
specified in the particular application.

Cl. Filing ana Service of Responsive 
Documents—Any filings must bear in 
all capital letters the title 
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS 
AND CONDITIONS”, “PROTEST”, OR 
“MOTION TO INTERVENE”, as 
applicable, and the Project Number of 
the particular application to which the 
filing refers. Any of the above-named 
documents must be filed by providing 
the original and the number of copies 
provided by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. A copy of any motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application.

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtained by agencies directly 
from the Applicant. If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency’s must also be sent to 
the Applicant’s representatives.

D9. Filing and Service of Responsive 
Documents—The application is ready 
for environmental analysis at this time, 
and the Commission is requesting 
comments, reply comments, 
recommendations, terms and 
conditions, and prescriptions.

The Commission directs, pursuant to 
section 4.34(b) of the regulations (see 
Order No. 533 issued May 8,1991, 56 
FR 23108, May 20,1991) that all 
comments, recommendations, terms and 
conditions and prescriptions concerning 
the application be filed with the 
Commission within 60 days from the 
issuance date of this notice. (August 2, 
1994 for Project Nos. 2315-002, 2331- 
002 and 2332-003; August 9,1994 for 
Project No. 10854-002). All reply 
comments must be filed with the 
Commission within 105 days from the 
date of this notice. (September 16,1994 
for Project Nos. 2315-002, 2331-002 
and 2332-003; September 23,1994 for 
Project No. 10854-002).

Anyone may obtain an extension of 
time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008.

All filings must (1) bear in all capital 
letters the title “COMMENTS”, “REPLY 
COMMENTS”,
“RECOMMENDATIONS,” “TERMS

AND CONDITIONS,” or 
“PRESCRIPTIONS;” (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person submitting the 
filing; and (4) otherwise comply with 
the requirements of 18 CFR 385.2001 
through 385.2005. All comments, 
recommendations, terms and conditions 
or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Any of these documents must be filed 
by providing the original and the 
number of copies required by the 
Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to 
Director, Division of Project Review, 
Office of Hydropower Licensing,
Federal Energy Regulatory Commission, 
Room 1027, at the above address. Each 
filing must be accompanied by proof of 
service on all persons listed on the 
service list prepared by the Commission 
in this proceeding, in accordance with 
18 CFR 4.34(b), and 385.2010.

Dated: June 13,1994.
Lois D. Cashell,
Secretary.
[FR Doc. 94 -14842  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6717-01-P

[Docket No. CP94-574-000, et a!.]

Peach Ridge Pipeline, Inc., et al.; 
Natural Gas Certificate Filings

June 10 ,1994.
Take notice that the following filings 

have been made with the Commission.
1. Peach Ridge Pipeline, Inc.
[Docket No. CP94-574-000]

Take notice that on May 27,1994, 
Peach Ridge Pipeline, Inc. (Peach 
Ridge), 801 Cherry Street, Mail Station 
4010, Fort Worth, Texas 76102, filed in 
Docket No. CP94—574-000 a petition 
pursuant to Rule 207 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.207) for a 
declaratory order that certain 
compression and pipeline facilities, 
with appurtenances, to be abandoned by 
sale to Peach Ridge by Northern Natural 
Gas Company (Northern), would be 
production and gathering facilities, 
upon the acquisition by Peach Ridge, 
and therefore would be exempt from the 
jurisdiction of the Commission under 
Section 1(b) of the Natural Gas Act.

Peach Ridge states that the facilities 
consists of approximately 112 miles of
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pipeline and appurtenant facilities, with 
pipe diameters ranging between 2- 
inches and 12-inches, and four lateral 
compressor stations. Peach Ridge states 
farther that Peach Ridge’s petition is the 
companion to the application filed by 
Northern on March 14,1994, and now 
pending in Docket No. CP94-286-000, 
to abandon the subject facilities.

It is stated that the facilities are 
located in Crockett County, Texas.

Comment date: July 1,1994, in 
accordance with the first paragraph of 
Standard Paragraph F at the end of this 
notice.

2. Transcontinental Gas Pipe Line Corp. 
(Docket No. CP94-584-OQO]

Take notice that on June 3,1994, 
Transcontinental Gas Pipe Line 
Corporation (TGPL), P.CK Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP94—584-000 a request pursuant to 
Sections 157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR §§ 157.205, 
157.212) for authorization to operate an 
existing delivery point under TGPL’s 
blanket certificate issued in Docket No. 
CP82-426-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

TGPL proposes to operate the existing 
delivery point facilities for the Town of 
Melville, St. Landry Parish, Louisiana 
(Melville Delivery Point), which have 
been constructed pursuant to Section 
311(a)(1) of the Natural Gas Policy Act 
of 1978 and Section 284.3(c) of the 
Commission’s regulations.

TGPL states that it has constructed the 
Melville Delivery Point to enable TGPL 
to transport gas for the account of 
various customers pursuant to Section 
311 and Part 284(B) of the regulations.

TGPL states that the Melville Delivery 
Point facilities consist of a 2-inch skid- 
mounted meter station at M.P. 559.52 on 
TGPL’s Main Line “A” in St. Landry 
Parish, Louisiana, and that the Melville 
Delivery Point is utilized to provide 
delivery of up to 100 Mcf per day of 
natural gas to the Town of Melville, St. 
Landry Parish, Louisiana.

TGPL further states that it is seeking 
certificate authority for such facilities so 
that service u n d e r any blanket 
certificate transportation arrangements 
may be provided through such facilities. 
TGPL states that the Melville Delivery 
Point is the only remaining delivery 
point on TGPL’s system constructed 
pursuant to Section 311 which has not 
been converted to certificate status. 
Accordingly, TGPL requests Natural Gas 
Act certification pursuant to Section 7 
of the Natural Gas Act and Sections

157.205 and 157.212 of the 
Commission’s regulations to operate the 
Melville Delivery Point.

TGPL submits that (1) receipt of the 
authorization requested will not cause 
the total volumes authorized prior to the 
request for any customer on TGPL’s 
system to he exceeded, (2) the operation 
of the Melville Delivery Point is not 
prohibited by TGPL’s tariff, (3) TGPL 
has sufficient capacity to accomplish 
deliveries through the Melville Delivery 
Point for transportation customers 
without detriment or disadvantage to 
TGPL’s other customers, (4) the delivery 
capacity of the Melville Delivery Point 
will remain at 100 Mcf of gas per day, 
and (5) receipt of the authorization 
requested in TGPL’s filing will have 
little or no impact on TGPL’s peak day 
or annual deliveries.

TGPL states that in constructing the 
Melville Delivery Point, it complied 
with the environmental requirements of 
the Commission’s regulations applicable 
to construction under Section 311 and 
Section 284.3(c) and in effect at the time 
of such construction.

Comment date?July 25,1994, in 
accordance with Standard Paragraph G 
at the end of this notice.
3. Tennessee Gas Pipeline Co.
(Docket No. C P94-585-000]

Take notice that on June 3,1994, 
Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252-2511, filed in Docket No. 
CP94-585-000 an application pursuant 
to Section 7(b) of the Natural Gas Act for 
permission and approval to abandon an 
exchange of natural gas service between 
Tennessee and Algonquin Gas 
Transmission Company (Algonquin), all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection.

Tennessee proposes to abandon the 
sale and transportation service provided 
under the Gas Service Contract 
(Contract) between Tennessee and 
Algonquin dated December 22,1982, 
under Tennessee’s Rate Schedule X-65. 
Tennessee states that (1) Algonquin 
delivers up to 523 dt of natural gas per 
hour in the Town of Danbury, 
Connecticut to the Connecticut Light 
and Power Company for the account of 
Tennessee and Tennessee redelivers 
equivalent quantities to Algonquin; (2) 
Tennessee delivers up to 418 dt of 
natural gas per hour near the Town of 
Thompsonville, Connecticut to 
Algonquin for sale to CL&P and 
Algonquin redelivers equivalent 
quantities to Tennessee; and (3) 
Tennessee delivers up to 314 dt of 
natural gas per hour in the Town of 
Milford, Connecticut to Southern

Connecticut Gas Company for the 
account of Algonquin and Algonquin 
redelivers equivalent quantities to 
Tennessee. The redelivery points are 
interconnects between Tennessee and 
Algonquin located in Hartford and New 
Haven Counties, Connecticut; Bergen 
County, New Jersey; Worcester and 
Middlesex County, Massachusetts; and 
the delivery points in Fairfield and New 
Haven Counties, Connecticut and 
Hampden County, Massachusetts, it is 
indicated.

Tennessee states that Tennessee and 
Algonquin no longer make sales to the 
customers in the contract and pursuant 
to the contract have agreed to the 
termination of the contract effective 
March 16,1995.

No facilities are proposed to be 
abandoned herein.

Comment date: July 1,1994, in 
accordance with Standard Paragraph F 
at the end of this notice.
4. East Tennessee Natural Gas Co. 
[Docket No. C P94-508-000)

Take notice that on June 7,1994, East 
Tennessee Natural Gas Company (East 
Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP94- 
588-000 a request pursuant to Sections 
157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205, 
157.212) for authorization to construct 
and operate a new delivery point for 
continued service to Jefferson-Cocke 
County Utility District, (JCUD) in 
Tennessee, under East Tennessee’s 
blanket certificate issued in Docket No. 
CP82-412-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

East Tennessee proposes to add a new 
delivery point consisting of a 2 inch hot 
tap assembly on East Tennessee’s 
Newport Lateral Line, downstream of 
existing delivery meter No. 75-9043, 
located in Jefferson County, Tennessee 
in order to continue service to JCUD.
The estimated cost is $8,500 to be 
reimbursed by JCUD. East Tennessee 
states that the total quantities to be 
delivered will not exceed the total 
quantities authorized and will not effect 
its delivery to other customers.

Comment date: July 25,1994, in 
accordance with Standard Paragraph G 
at the end of this notice.
5. Northwest Pipeline Corp.
(Docket No. C P94-589-000J

Take notice that on June 7,1994, 
Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake
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City, Utah 84158, filed in Docket No. 
CP94—589-000 a request pursuant to 
Sections 157.205,157.211 and 157.216 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205, 
157.211 and 157.216) for authorization 
to abandon facilities at the Yakima 
Meter Station in Yakima County, 
Washington, and to construct and 
operate replacement; facilities at this 
station under Northwest’s blanket 
certificate issued in Docket No. CP82- 
433-000 pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

Northwest proposes to replace the two 
existing 2-inch regulators with two ir6w
4-inch regulators and the two existing 6- 
inch orifice meters with two new 8-inch 
turbine meters. This facility change will 
increase the maximum design delivery 
capacity of this station from 18,666 Dth 
per day to approximately 30,000 Dth per 
day at a pressure of 200 psig. It is stated 
that these changes are necessary in 
order to eliminate operational problems 
in serving existing firm requirements of 
Cascade Natural Gas Corporation.

Comment date: July 25,1994, in 
accordance with Standard Paragraph G 
at the end of this notice.
6. Williams Natural Gas Co.
(Docket No. CP94-591-OOOJ

Take notice that on June 7,1994, . 
Williams Natural Gas Company (WNG), 
P.O. Box 3288, Tulsa, Oklahoma 74101, 
filed in Docket No. CP94-591-000 a 
request pursuant to Sections 157.205,
157.211, and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR §§ 157.205,
157.211, and 157.212) for authorization 
to construct and operate a pipeline tap 
and related facilities to deliver 
transportation gas to Associated Milk 
Products, Inc. (AMPI), under WNG’s 
blanket certificate issued in Docket No. 
CP82-479-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection..

WNG proposes to install a tap and 
appurtenant facilities to deliver 
transportation gas to AMPI in Marion 
County, Kansas. The estimated cost is 
$4,960 to be reimbursed by AMPI. WNG 
states that the total volume (2,200 Dth 
per day and 210,000 Dth per year) does 
not exceed the volume authorized prior 
to this request and WNG has sufficient 
capacity to accomplish the delivery 
without detriment to its other 
customers.

Comment date: July 25,1994, in 
accordance with Standard Paragraph G 
at the end of this notice.
7. Columbia Gas Transmission Corp. 
(Docket No. C P94-594-000]

Take notice that on June 7,1994, 
Columbia Gas Transmission Corporation 
(Columbia), 1700 MacCorkle Avenue,
S.E., Charleston, West Virginia 25314- 
1599, filed in Docket No. CP94-594-000 
a request pursuant to Sections 157.205 
and 157.211 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR §§ 157.205 and 157.211) for 
authorization under its blanket 
certificate issued in Docket No. CP83- 
76-000, to construct and operate an 
additional point of delivery for 
interruptible transportation service in 
Clark County, Kentucky under Part 284 
of the Commission’s Regulations, all as 
more fully set forth in the request that 
is on file with the Commission and open 
to public inspection.

Columbia states the additional point 
of delivery in Clark County, Kentucky 
was requested by Winchester Farms 
Dairy (Winchester), an end-user. 
Columbia indicates that the 
transportation service will be provided 
under Columbia’s Rate Schedule ITS or 
it may be provided under firm capacity 
released by other shippers. The use of 
the gas will be industrial.

Columbia states that the estimated 
cost to establish this delivery point will 
be approximately $57,000 and 
Winchester will reimburse Columbia for 
the cost, plus any gross-up for tax 
purposes. Columbia further states that 
the estimated quantities of gas to be 
delivered at the new point of delivery 
are 250 Dth per day and 91,250 Dth 
annually and the service will be 
provided pursuant to Columbia’s 
blanket certificate issued in Docket No. 
CP86-240-000. Additionally, Columbia 
states that the quantities to be provided 
through the new point will be provided 
initially on an interruptible basis and, 
therefore, there is no impact on its 
existing design day and annual 
obligations to its customers as a result 
of the construction of the new point of 
delivery.

Comment date: July 25,1994, in 
accordance with Standard Paragraph G 
at the end of this notice.
8. Koch Gateway Pipeline Co.
(Docket No. CP94-597-000]

Take notice that on June 8,1994,
Koch Gateway Pipeline Company (Koch 
Gateway), P.O. Box 1478, Houston,
Texas 77251-1478, filed in Docket No. 
CP94-597-000 a request pursuant to 
Sections 157.205 and 157.211 of the

Commission’s Regulations under the 
Natural Gas Act (18 CFR §§ 157.205, 
157.211) for authorization to construct 
and operate a sales tap through which 
it would deliver natural gas to Entex, 
Inc. (Entex) under Koch Gateway’s 
blanket certificate issued in Docket No. 
CP82-430-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

Koch Gateway proposes to construct 
and operate a six-inch sales tap, located 
on its Jackson-Magnolia line in Hinds 
County, Mississippi, which would be 
used to deliver gas to the town of Byram 
which is a customer of Entex. Koch 
Gateway states that the estimated cost of 
the tap is $8,000. Koch Gateway 
proposes to deliver up to 1,000 MMBtu 
per day under its NNS Rate Schedule 
and an additional 4,200 MMBtu per day 
under its ITS Rate Schedule. Koch 
Gateway also states that the new tap 
will not change the existing certificated 
entitlements for Entex.

Comment date: July 25,1994, in 
accordance with Standard Paragraph G 
at the end of this notice.
Standard Paragraphs

F. Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before the 
comment date, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR §385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR § 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
th e  authority  contained  in  and  subject to 
th e  jurisd iction  conferred upon  the 
Federal Energy Regulatory Commission 
by Sections 7 an d  15 of th e  N atural Gas 
A ct and  the  C om m ission’s Rules of 
Practice and  Procedure, a hearing w ill 
be h e ld  w ithout fu rther notice before the 
Com m ission or its designee on th is 
application  if  no  m otion to  intervene is 
filed w ith in  the tim e required  herein, if 
the  Com m ission on its ow n review  of 
th e  m atter finds tha t a grant of the 
certificate an d /o r perm ission and 
approval for the  proposed  abandonm ent
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are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing.

G. Any person or the Commission’s 
staff may, within 45 days after issuance 
of the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
§ 385.214) a motion to intervene or 
notice of intervention and pursuant to 
Section 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
§ 157.205) a protest to the request. If no 
protest is filed within the time allowed 
therefor, the proposed activity shall be 
deemed to be authorized effective the 
day after the time allowed for filing a 
protest. If a protest is filed and not 
withdrawn within 30 days after the time 
allowed for filing a protest, the instant 
request shall be treated as an 
application for authorization pursuant 
to Section 7 of the Natural Gas Act.
Lois D, Cashel],
Secretary.
[FR Doc. 94-14841 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 6717-01-P

Office of Fossil Energy

[FE Docket No. 94-40-NG]

ARCO Products Company, Division of 
Atlantic Richfield Company; Order 
Granting Blanket Authorization to 
Import Natural Gas From Canada

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of an order.

SUMMARY: l she Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
ARCO Products Company, Division of 
Atlantic Richfield Company, 
authorization to import up to 25 billion 
cubic feet of natural gas from Canada 
over a two-year term beginning on the 
date of first delivery after September 19, 
1994.

This order is available for inspection 
and copying in the Office of Fuels 
Programs Docket Room, 3F—56, Forrestal 
Building, 1Q0Q Independence Avenue, 
SW., Washington, DC 20585, (202) 586- 
9478. The docket room is open between 
the hours of 8 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays.

Issued in Washington, DC, May 31 ,1994 . 
Clifford P. Tomaszewski,
Director, Office o f Natural Gas, Office o f Fuels 
Programs, Office o f Fossil Energy.
{FR Doc. 94-14826  Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 6450-01-P

Federal Energy Regulatory 
Commission
(Docket No. CP94-576-00Q]

Wiiliston Basin Interstate Pipeline Co.; 
Notice of Petition To Amend
June 10 ,1994.

Take notice that on June 1,1994, 
Wiiliston Basin Interstate Pipeline 
Company (Wiiliston), 200 North Third 
Street, suite 300, Bismarck, North 
Dakota 58501, filed in Docket No. CP94- 
576-000 a petition to amend the order 
issued March 30,1992, the Docket No. 
CP91-1897-000,1 a request to add a 
receipt point and to reassign 
transportation quantities among receipt 
and delivery points applicable to 
transportation service provided to 
Northern States Power Company (NSP), 
all as more fully set forth in the petition 
to amend which is on file with the 
Commission and open to public 
inspection.

Wilhston requests authority to amend 
the transportation service that it 
provides to NSP under Williston’s FERC 
Gas Tariff, Volume No. 2, Rate Schedule 
X—13 to add the Many Islands Pipe 
Line-Portal Interconnect as a new 
receipt point. Wiiliston also requests 
authorization to reassign a portion of the 
currently effective transportation 
Maximum Daily Receipt Quantity 
(MDRQ) and Maximum Daily Delivery 
Quantity (MDDQ) among receipt and 
delivery points, as follows:

Delivery points
MDDQ

Present Proposed

Mapleton Inter
connect ................

Cassation Border 
Station................ .

7,905

85

7,535

455

Receipt points
MDRQ

Present Proposed

West Short Pine Hills
Little Knife Plant......
Lignite Plant............
Many Islands Pipe 

Line......................

500
5,000
2,500

0

250
2,500
1,250

4,000
W iiliston states th a t is  h as  posted  on 

i ts  E lectronic B ulletin  Board NSP’s 
request for uncom m itted  firm  capacity  
in  accordance w ith  section  10 o f the

* 58 FERC % 61,344.

G eneral Term s and  C onditions of 
W illiston’s FERC Gas Tariff, Second 
Revised V olum e No. 1. W iiliston does 
not propose any new  facilities to  effect 
its request.

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
June 27,1994, filed with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s rules of Practice and 
Procedure (18 CFR §§ 385.214 or 
385.211) and the Regulations under the 
National Gas Act (18 CFR § 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.
Lois D. Cashell,
Secretary.
[FR Doc. 94-14751 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 6717-01-M

Office of Fossil Energy

[FE Docket No. 94-37-NG]

Renaissance Energy (U.S.) Inc.; Long- 
Term Authorization To Import Natural 
Gas From Canada

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order.

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has granted Renaissance Energy 
(U.S.) Inc. (Renaissance U.S.) 
authorization to import from 
Renaissance Energy Ltd. up to 5,000 Mcf 
per day of Canadian natural gas over a 
ten-year period ending October 31,
2003.

Renaissance U.S.’s order is available 
for inspection and copying in the Office 
of Fuels Programs Docket Room, 3F - 
056, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9478. 
The docket room is open between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays.

Issued in Washington, DC, May 31,1994 . 
C lifford P. Tomaszewski,
Director, Office o f Natural Gas, Office o f Fuels 
Programs, Office o f Fossil Energy.
[FR Doc. 94-14825 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 6450-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

[FRL-5000-3]

Agency Information Collection 
Activities Under OMB Review

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden; where appropriate, it 
includes the actual data collection 
instrument.
DATES: Comments must be submitted on 
or before July 18,1994.
FOR FURTHER INFORMATION CONTACT: For 
further information, or a copy of this 
ICR contact Sandy Farmer at EPA, (202) 
260—2740.
SUPPLEMENTARY INFORMATION:

Office of Solid Waste and Emergency 
Response

Title: Collection of Economic and 
Regulatory Support Data Under RCRA 
(ICR No. 1641.01). This ICR requests 
approval for a new collection.

A bstract: EPA’s Office of Solid Waste 
(OSW) is requesting approval for a 
generic clearance to collect economic 
and regulatory impact data through 
surveys, interviews* or focus group 
meetings with industry or other parties 
in support of the Resource Conservation 
and Recovery Act (RCRA) rulemaking 
actions.

RCRA, as amended by the Hazardous 
and Solid Waste Amendments, requires 
EPA to establish a national regulatory 
program to ensure that hazardous waste 
is managed in a manner protective of 
human health and the environment.
EPA is authorized under sections 2002 
and 3007 of RCRA to collect information 
from industry and other parties when 
necessary to carry out its regulatory 
responsibilities.

The information collected will be 
used to assess the costs and benefits of 
various potential regulatory and 
nonregulatory actions.

The first collection to be administered 
under the generic clearance, the 
Hazardous Waste Identification Rule 
(HWIR) Expert Elicitations, is included 
in this ICR. Information will be 
collected through interviews (expert 
elicitations) with hazardous and

industrial solid waste experts to support 
development of alternative approaches 
for hazardous waste identification. The 
Agency will conduct two sets of expert 
elicitations, one for each HWIR 
regulatory option: Contaminated Soil 
and Sediment Media; and Contaminated 
Debris.

Burden Statem ent: The public 
reporting burden for this generic 
collection is estimated to average 3 
hours per responise and the burden for 
the HWIR Expert Elicitations collection 
ranges from 15 minutes to 1.5 hours per 
respondent. These estimates include all 
aspects of the information collection 
including the time for reviewing 
instructions, searching existing data 
sources, gathering the data needed, and 
completing and reviewing the collection 
of information.

R espondents: Hazardous waste 
generators, scientists, industry experts, 
and treatment, storage and disposal 
facilities.

Estim ated N um ber o f R espondents:
3,000.

Estim ated N um ber o f  R esponses p er  
R espondent: 1.4.

Estim ated Total Annual Burden on 
R espondents: 12,780 hours.

Frequency o f  C ollection : On Occasion. 
Send comments regarding the burden 

estimate, or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to: 
Sandy Farmer* U.S. Environmental 

Protection Agency, Information Policy 
Branch (2136), 401 M Street, SW., 
Washington, DC 20460. 

and
Jonathan Gledhill, Office of 

Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW., Washington, DC 
20503.
Dated: June 13 ,1994 .

Paul Lapsley,
Director, Regulatory Management Division. 
[FR Doc. 94-14819  Filed 6 -1 6 -9 4 ; 8:45 am] 
BMJJWG CODE 6560-50-F

[FRL-4998-6]

Conformity; General Preamble for 
Exemption From Nitrogen Oxides 
Provisions

AGENCY: E nvironm ental Protection 
Agency (EPA).
ACTION: G eneral pream ble for future 
proposed rulem akings.

SUMMARY: T his G eneral Pream ble 
clarifies how  EPA believes that 
nonclassifiable (i.e., subm arginal, 
transitional, an d  incom plete/no  data) 
ozone n onatta inm ent areas w hich  are

outside the Northeast ozone transport 
region and have ambient monitoring 
data demonstrating attainment of the 
national ambient air quality standard for 
ozone may be exempted from the 
conformity rules’ nitrogen oxides (NOx) 
requirements. This notice also 
references a recent memorandum which 
states EPA’s preliminary interpretation 
for such ozone nonattainment areas 
which are classified as marginal or 
above.

Clarification of EPA policy for areas 
with monitoring data which 
demonstrates attainment is particularly 
important because many areas already 
have such data and appear to qualify for 
exemption from the conformity NOx 
requirements.

In order to avoid repetition, this 
General Preamble describes guidance on 
NOx exemptions with respect to the 
transportation conformity rule.
However, this guidance for 
transportation conformity is intended to 
also apply with respect to general 
conformity.

This General Preamble explains EPA’s 
policy generally for future notice-and- 
comment rulemakings taking action on 
requests for NOx exemptions for 
specific areas. It contains EPA’s 
preliminary interpretations bf relevant 
provisions of the Clean Air Act and the 
conformity rules. The interpretations 
contained herein are not binding as a 
matter of law until final rulemaking 
action is taken on each specific area. 
Opportunity for public comment on 
NOx exemption determinations made by 
EPA will be provided separately for 
each area during these individual 
rulemakings.
FOR FURTHER INFORMATION CONTACT: For 
issues related to transportation 
conformity, Kathryn Sargeant, Emission 
Control Strategies Branch, Emission 
Planning and Strategies Division, U.S. 
Environmental Protection Agency, 2565 
Plymouth Road, Ann Arbor, MI 48105. 
(313) 668-4441. For issues related to 
redesignation, David Cole, (919) 541- 
5565, and for issues related to general 
conformity and NOx RACT and NSR, 
Doug Grano, (919) 541-3292, Ozone/CO 
Programs Branch (MD-15), Air Quality 
Management Division, U.S. 
Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711.
SUPPLEMENTARY INFORMATION:
L Background
A . Transportation Conform ity Rule

The transportation conformity final 
rule, entitled “Criteria and Procedures 
for Determining Conformity to State or 
Federal Implementation Plans of
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Transportation Plans, Programs, and 
Projects Funded or Approved Under 
title 23 U.S.C. or the Federal Transit 
Act,” was published in the Federal 
Register on November 24,1993 (58 FR 
62188). This action was required under 
section 176(c)(4) of the Clean Air Act, as 
amended in 1990.

Conformity to an implementation 
plan is defined in the Clean Air Act as 
conformity to an implementation plan’s 
purpose of eliminating or reducing the 
severity and number of violations of the 
national ambient air quality standards 
and achieving expeditious attainment of 
such standards. In addition, Federal 
activities may not cause or contribute to 
new violations of air quality standards, 
exacerbate existing violations, or 
interfere with timely attainment or 
required interim emission reductions 
towards attainment. The transportation 
conformity final rule establishes the 
process by which the Federal Highway 
Administration and the Federal Transit 
Administration of the United States 
Department of Transportation and 
metropolitan planning organizations 
determine the conformity of highway 
and transit projects. Under the rule, 
conformity applies in nonattainment 
and maintenance areas.

The transportation conformity rule 
requires ozone nonattainment and 
maintenance areas to perform a regional 
emissions analysis of motor vehicle 
NOx emissions in order to determine 
the conformity of transportation plans 
and programs. This analysis must 
demonstrate that the NOx emissions 
which would result from the 
transportation system if the proposed 
transportation plan and program were 
implemented are within the total 
allowable level of NOx emissions from 
highway and transit motor vehicles 
(“motor vehicle emissions budget”), as 
identified in a submitted or approved 
attainment demonstration or 
maintenance plan.

Until an attainment demonstration or 
(for nonclassifiable areas) a maintenance 
plan is approved by EPA, the regional 
emissions analysis of the transportation 
system must also satisfy the “build/no- 
build test.” That is, the analysis must 
demonstrate that emissions from the 
transportation system if the proposed 
transportation plan and program were 
implemented would be less than the 
emissions from the transportation 
system if only the previously applicable 
transportation plan and program were 
implemented. Furthermore, the regional 
emissions analysis must show that 
emissions from the transportation 
system if the transportation plan and 
program were implemented would be

lower than 1990 levels by any nonzero 
amount.

The transportation conformity rule as 
currently written provides for an 
exemption from these requirements 
with respect to NOx if the Administrator 
determines under section 182(f) of the 
Clean Air Act that additional reductions 
of NOx would not contribute to 
attainment. This exemption is explicitly 
referred to and is described in similar 
language in §51.394(b)(3)(i) (the 
“Applicability” section of the rule) and 
in the preamble (58 FR 62197,
November 24,1993). The language is 
repeated in the provisions of the rule 
regarding the motor vehicle emissions 
budget test (§ 51.428(a)(l)(ii)) and the 
“build/no-build” test (§§ 51.436(e), 
51.438(e)), although Clean Air Act 
section 182(f) is not specifically 
mentioned.

Section 182(f) of the Clean Air Act 
contains requirements for—and in some 
cases, exemptions for—major stationary 
NOx sources in marginal and above 
ozone nonattainment areas and in an 
ozone transport region. EPA guidance 
for application of section 182(f) in these 
areas is briefly described and referenced 
in the next section of this preamble. 
Because the transportation conformity 
rule covers all nonattainment areas— 
including nonclassifiable ozone 
nonattainment areas (i.e., submarginal, 
transitional, incomplete/no data areas) 
that are not necessarily covered under 
section 182(f)—corresponding guidance 
is needed for applying in these 
nonclassifiable ozone nonattainment 
areas the Section 182(f) NOx exemption 
referenced in the transportation 
conformity rule. This guidance is 
described below (section II, “EPA 
Policy ”) and is consistent with the 
existing guidance that applies to the 
marginal and above areas outside an 
ozone transport region. The substantive 
test for a NOx exemption is the same in 
both sets of areas, but in nonclassifiable 
ozone nonattainment areas the effect of 
a NOx exemption is limited solely to the 
issue of whether such areas may be 
exempted from meeting the NOx 
requirements of the transportation 
conformity rule.
B. General Conformity

On November 30,1993 (58 FR 63214), 
EPA published the general conformity 
final rule, entitled “Determining 
Conformity of General Federal Actions 
to State or Federal Implementation 
Plans.” This action was required under 
section 176(c)(4) of the Clean Air Act, as 
amended in 1990.

Like the transportation conformity 
rule, the general conformity rule 
exempts an area from considering NO*

emissions if the area has been exempted 
under section 182(f) of the Clean Air Act 
(see definition of “precursors of a 
criteria pollutant,” 58 FR 63248).

In order to avoid repetition, this 
General Preamble describes guidance on 
NOx exemptions with respect to the 
transportation conformity rule.
However, this guidance for 
transportation conformity is intended to 
also apply with respect to genera) 
conformity.
C. Section 182(f) o f  the Clean A ir A ct

Section 182(f) of the Clean Air Act 
requires states to apply the reasonably 
available control technology (RACT) 
and new source review (NSR) 
requirements that apply to major 
stationary sources of volatile organic 
compounds to major stationary sources 
of NOx as well. NOx RACT is required 
in moderate and above ozone areas, as 
well as in all areas within an ozone 
transport region. NOx NSR regulations 
are required in marginal and above 
ozone areas, as well as in all areas 
within an ozone transport region.

Clean Air Act section 182(f)(1)(A) 
states that, for nonattainment areas not 
within an ozone transport region (as 
established under Clean Air Act section 
184), these NOx requirements shall not 
apply if the Administrator determines 
that additional reductions of NOx 
would not contribute to attainment of 
the national ambient air quality 
standard (NAAQS) for ozone in the area. 
Furthermore, for areas within an ozone 
transport region, section 182(f)(1)(B) 
states that these stationary source NOx 
requirements shall not apply if 
additional NOx reductions would not 
produce net ozone air quality benefits in 
the region.

EPA issued limited guidance on 
section 182(f) exemptions in a 
September 17,1993 memo from Michael
H. Shapiro, Acting Assistant 
Administrator for Air and Radiation, to 
the Regional Air Division Directors 
entitled, “State Implementation Plan 
(SIP) Requirements for Areas Submitting 
Requests for Redesignation to 
Attainment of the Ozone and Carbon 
Monoxide (CO) National Ambient Air 
Quality Standards (NAAQS) on or after 
November 15,1992.” EPA issued more 
extensive guidance in a December 1993 
document entitled, “Guideline for 
Determining the Applicability of 
Nitrogen Oxide Requirements under 
section 182(f).” Most recently, EPA has 
clarified and, in part, revised its 
guidance in a May 27,1994 
memorandum from John S. Seitz, 
Director of the Office of Air Quality 
Planning and Standards, to Regional Air 
Division Directors, ‘‘Section 182(f) NOx
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Exemptions—Revised Process and 
Criteria.” All of these guidance 
documents are available by request from 
the contacts listed above.

Taken together, these guidance 
documents state that if an area (not 
within an ozone transport region) has 
attained the ozone standard, as 
demonstrated by adequate monitoring 
data consistent with EPA guidance, it is 
clear that additional NOx reductions 
would not contribute to attainment. 
Therefore, such an area would meet the 
test under section 182(f)(1)(A) for an 
exemption from NOx NSR and RACT 
requirements.
II. EPA Policy
A. Transportation Conform ity and  
Section 182(f) Exem ptions

The transportation conformity rule 
states that its NOx provisions do not 
apply when the Administrator has 
determined under section 182(f) of the 
Clean Air Act that “additional 
reductions of NOx would not contribute 
to attainment.” Although two other 
passages of the transportation 
conformity rule use this language 
(which is borrowed from section 
182(f)(l)(A)’s test for areas outside an 
ozone transport region) without 
specifically referring to section 182(f), 
EPA believes there is no appropriate 
basis to interpret this identical language 
differently under the transportation 
conformity rule than under the Clean 
Air Act. Consequently, EPA believes 
this common language should be 
interpreted similarly for purposes of 
both section 182(f) and conformity NOx 
exemptions. Therefore, EPA is 
providing guidance which would 
exempt nonclassifiable ozone 
nonattainment areas outside an ozone 
transport region from the conformity 
rule’s NOx provisions on the same 
substantive basis as the applicable 
section 182(f) test.1

1 As explained in footnote 6 of the May 27,1994 
memorandum from John Seitz, referenced above, for 
purposes of the NOx exemption test, EPA is 
interpreting the term “contribute to attainment” to 
mean that the State (or petitioner) need only show 
whether additional NOx reductions would 
contribute to attainment, not whether such 
reductions would contribute to attainment and 
maintenance. EPA believes tnlt Congress could 
reasonably have believed it appropriate to require 
that States impose reasonably available control 
technology (RACTJ and new source review (NSR) 
requirements on NOx sources for areas in 
nonattainment, but that the States could be left to 
decide for themselves whether to impose these NOx 
controls or other measures for maintenance 
purposes, even if these controls could “contribute” 
to maintenance. EPA believes this rationale also 
applies in the conformity context, where EPA 
believes it is reasonable to allow States that have 
attained the NAAQS to decide for themselves how 
best to ensure maintenance of the standard. And, 
as explained below, EPA has conditioned the

The transportation conformity rule 
applies to all nohattainment and 
maintenance areas, and does not 
distinguish between nonclassifiable 
nonattainment and other nonattainment 
areas. Consequently, EPA interprets the 
transportation conformity rule’s 
reference to the need for nonattainment 
areas to obtain a section 182(f) 
exemption in order to be relieved of the 
NOx conformity requirements to 
include nonclassifiable ozone 
nonattainment areas (i.e., submarginal, 
transitional, incomplete/no data areas), 
even though such areas are not subject 
to Clean Air Act section 182(f) itself. 
This means that ozone nonattainment 
areas, including nonclassifiable ozone 
nonattainment areas, can only be 
exempted from the NOx provisions of 
the transportation conformity rule if 
EPA determines that the area satisfies 
the substantive test required for an 
areawide section 182(f) exemption, 
through a process similar to that 
required for section 182(f) exemptions 
which are not related to conformity.

Thus, for nonclassifiable ozone 
nonattainment areas outside the 
Northeast ozone transport region, EPA 
will consider requests for 
determinations that additional NOx 
reductions would not contribute to 
attainment if such areas already have air 
quality data that demonstrate attainment 
of the ozone standard, that are 
consistent with 40 CFR part 58 
requirements, and that are recorded in 
EPA’s Aerometric Information Retrieval 
System (AIRS). Once made, this 
determination would relieve an area of 
the transportation conformity rule’s 
NOx provisions. A more thorough 
explanation of the conditions and

monitoring-based section 182(f) and conformity, 
exemptions on continued monitoring data that do 
not show-violations of the NAAQS. This will 
provide an additional incentive for States to track 
NOx emissions (and limit such emissions, where 
necessary) to ensure that future violations do not 
occur.

EPA notes that its conclusion regarding the 
relevance of maintenance may well be different for 
other Clean Air Act provisions where the test is 
whether emissions reduction measures are 
“necessary” for attainment, even if maintenance is 
not explicitly mentioned. See section 211(c)(4)(C) 
(allowing States to overcome federal preemption of 
State fuel controls where “necessary” to achieve a 
NAAQS) and section 184(c) (providing for EPA 
approval of ozone transport commission 
recommendations of additional control measures 
“necessary” to bring any area m the region into 
attainment). It may make less sense to disregard 
maintenance to disallow more stringent fuel 
controls under section 211 or to disapprove 
additional controls under section 184 where these 
measures not only contribute to but are “necessary” 
for maintenance. The rationale that the State might 
appropriately retain discretion to choose other 
options to ensure maintenance makes less sense 
when the specific measures in question are 
“necessary.”

process for obtaining tbe 182(f) 
exemption is given in the May 27,1994 
Seitz memorandum.
B. Condition on NOx Exem ptions fo r  
A reas O utside the O zone Transport 
Region With M onitoring Data 
Demonstrating Attainment

If a NOx transportation conformity 
exemption request is based solely on 
monitoring data demonstrating 
attainment, EPA’s approval of the 
exemption, if otherwise warranted, will 
be granted on a contingent basis, i.e., the 
exemption would last for only as long 
as the area’s monitoring data continues 
to demonstrate attainment. If 
subsequently it is determined that the 
area has violated the standard, the 
exemption, as of the date of the 
determination, would no longer apply. 
EPA would notify the state that the 
exemption no longer applies, and would 
also provide notice to the public in the 
Federal Register. Existing transportation 
plans and TIPs and past conformity 
determinations will not be affected by a 
determination that the NOx exemption 
no longer applies, but new conformity 
determinations would have to observe 
the NOx requirements of the conformity 
rule. The State must continue to operate 
an appropriate air quality monitoring 
network, in accordance with 40 CFR 
part 58, to verify the attainment status 
of the area. The air quality data relied 
on for the above determinations must be 
consistent with 40 CFR part 58 
requirements and other relevant EPA 
guidance and recorded in EPA’s 
Aorometric Information Retrieval 
System (AIRS).
C. A reas Inside an Ozone Transport 
Region

Section 182(f) of the Clean Air Act 
provides a different test for exempting 
areas in an ozone transport region from 
NOx requirements (see section LC. of 
this preamble). In particular, that test 
requires a demonstration that shows 
additional NOx reductions would not 
produce net ozone benefits in the 
transport region as a whole. Since the 
requirement for meeting this test is 
substantially different from that needed 
to meet the contribute-to-attainment test 
in section 182(f)(1)(A), and since the 
language in the conformity rule clearly 
does not reflect the language of the test 
provided for areas in an ozone transport 
region, the determination of how such 
areas would qualify for an exemption 
from the rule’s NOx requirements merits 
more consideration before EPA can 
issue appropriate guidance. Today’s 
guidance therefore applies only to NOx 
exemptions for areas outside the Ozone 
Transport Region.
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As noted previously, requests for 
conformity NOx exemptions must 
consider the nonattainment area as a 
whole. With respect to transportation 
conformity, NOx exemptions will not be 
granted for portions of nonattainment 
areas. Therefore, nonattainment areas 
with portions both inside and outside 
the Ozone Transport Region will be 
treated for purposes of such exemption 
requests as areas inside the Ozone 
Transport Region, and for the present 
time, will not be eligible for an 
exemption based on monitoring data as 
described in this notice.

EPA will give further consideration to 
areas in the Ozone Transport Region, 
and if EPA does propose to exempt 
some of these areas, they will be 
addressed in state-specific rulemaking 
notices unless another general preamble 
providing guidance for such areas is 
published first.
III. Process for Receiving a NOx 
Exemption Based on Monitoring Data 
for Nonclassifiable Areas

EPA believes that section 182(f) sets 
up two separate procedures by which 
EPA may act on NOx exemption 
requests. Subsections 182(f) (1) and (2) 
direct that action on NOx exemption 
determination requests should take 
place "when (EPA1 approves a plan or 
plan revision.” This language appears to 
contemplate that exemption requests 
submitted under these paragraphs are 
limited to states, since states are the 
entities authorized under the Act to 
submit plans or plan revisions. By 
contrast, subsection 182(f)(3) provides 
that “person[s]2” may petition for a 
NOx determination “at any time” after 
the ozone precursor study required 
under section 185B of the Act is 
finalized,3 and gives EPA a limit of six 
months after filing to grant or deny such 
petitions. Although subsection 182(f)(3) 
references section 182(f)(1), EPA 
believes that paragraph (f)(3)’s reference 
to paragraph (f)(1) encompasses only the 
substantive tests in paragraph (f)(1)
(and, by extension, paragraph (f)(2)), not 
the requirement in paragraph (f)(1) for 
EPA to grant exemptions only when 
acting on plan revisions.

Accordingly, petitions submitted 
under subsection 182(f)(3) are not 
required to be submitted as state 
implementation plan (SIP) revisions. 
Consequently, the state is not required 
under the Act to hold a public hearing 
in order to petition for an areawide NOx 
exemption determination under section

2 Section 302(e) of the Act defines the term 
“person” to include states.

3 The final section 185B report was issued lulv 
30,1993.

182(f)(3) (see Clean Air Act sections 
110(a) (1) and (2)). For similar reasons, 
if the state is submitting an areawide 
petition under subsection 182(f)(3), it is 
unnecessary to have the Governor 
submit the petition. However, because 
of the need for consistency with the 
AIRS data and the requirements of 40 
CFR part 58, EPA believes that, 
particularly in cases where the NOx 
exemption request (including a request 
for exemption from the NOx 
requirements of the conformity rules) is 
based on monitoring data, if such data 
is contained in a petition submitted by 
a person other than the state, the 
petition should be coordinated with the 
state air agency. Lack of endorsement by 
the state air agency will require more 
scrutiny by EPA, and therefore EPA’s 
processing of the petition will likely 
take more time.

EPA will grant or deny a petition for 
an areawide NOx transportation 
conformity exemption through a full 
rulemaking process. This may involve a 
direct final rule or a notice of proposed 
rulemaking followed by a final rule. 
Either process allows opportunity for 
public comment. For areas which are 
relying on monitoring data which 
demonstrates attainment, the notice and 
comment will provide opportunity for 
comment on the preliminary 
interpretations contained in this General 
Preamble. These rulemakings will also 
offer opportunity for comment on the 
appropriateness of using monitoring 
data which is consistent with the 
requirements in 40 CFR part 58 and 
consistent with the data recorded in 
AIRS as the basis of EPA’s approval and 
rescission of the contingent NOx 
exemption. If EPA issues a final 
rulemaking concluding that it will use 
such air quality monitoring data in 
making subsequent determination that 
an area has violated the standard, no 
further notice and comment will be 
required in order to rescind the NOx 
exemption in the event that such data 
subsequently indicates that a violation 
has occurred.

EPA is preparing a delegation of 
authority to Regional Administrators to 
make determinations under section 
182(f) for areas which are outside the 
Ozone Transport Region and which 
have three years of monitoring data 
demonstrating attainment. This 
delegation would allow the rulemaking 
for 182(f) determinations to be 
conducted by EPA’s regional offices.
IV. Effect of a NOx Transportation 
Conformity Exemption on 
Transportation Planning

This section applies to both classified 
and nonclassifiable areas.

Once EPA makes a finding under a 
separate notice which grants a NOx 
transportation conformity exemption, an 
area is relieved of the transportation 
conformity rule’s requirements for 
regional analysis of NOx emissions.

However, EPA plans to amend the 
transportation conformity rule to require 
that once an area’s maintenance plan is 
approved, any previously approved 
NOx conformity exemption no longer 
applies. The area must then demonstrate 
as part of its conformity determinations 
that the transportation plan and TIP are 
consistent with the motor vehicle 
emissions budget for NQX where such a 
budget is established by the 
maintenance plan. As currently written, 
none of the transportation conformity 
rule’s NOx requirements would ever 
apply to an area once such an area had 
received a NOx transportation 
conformity exemption.

EPA believes that it is crucial for 
maintenance areas to demonstrate 
consistency with the maintenance 
plan’s motor vehicle NOx emissions 
budget because that budget represents 
the level of motor vehicle NOx 
emissions needed for continued 
maintenance. However, the 
maintenance plan’s NOx motor vehicle 
emissions budget for the purposes of 
transportation conformity will not 
necessarily require annual NOx 
emission reductions throughout the ten- 
year period.

EPA intends to promptly amend the 
conformity rule as stated above, so that 
NOx motor vehicle emissions budgets in 
maintenance plans will begin to apply 
at the time or shortly after those plans 
are approved.

V. Administrative Requirements 
Regulatory F lexibility Act

Whenever EPA is required by section 
553 of the Administrative Procedures 
Act or any other law to publish general 
notice and proposed rulemaking for any 
proposed rule, EPA shall propose and 
make available for public comment an 
initial regulatory flexibility analysis.

The regulatory flexibility 
requirements do not apply for this 
General Preamble because it is not a 
regulatory action in the context of the 
Administrative Procedures Act or the 
Regulatory Flexibility Act.

Dated: June 8 ,1994 .
Carol M. Browner,
Adm inistrator.
IFR Doc. 94-14416  Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 6560-50-P
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Transfer of Data to Contractors

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of transfer of data and 
request for comments.

SUMMARY: EPA will transfer to its 
contractor Industrial Economics, Inc., 
and its subcontractors, ABT Associates, 
Inc., Apogee Research, Inc., Dale W. 
Jorgenson Associates, Kerr and 
Associates, Inc., National Economic 
Research Associates, Inc., Oak Ridge 
National Laboratory, Research Triangle 
Institute, Resources for the future, 
Sciences Applications International 
Corp. (SAIC), Sociotechnical Research 
Applications, Inc., Tetra Tech, Inc., 
Dyncorp, Inc.; and its consultants: Scott 
Farrow, Robert W. Hahn, Nancy H. 
Hammett, Brian F. Mannix, Ann 
Vanino, and Marcia Williams, 
information which has been or will be 
submitted to EPA under Section 3007 of 
the Resources Conservation and 
Recovery Act (RCRA). These data 
pertain to facility production process 
and waste management practices, waste 
characteristics and constituent 
concentrations, waste volumes, waste 
management, treatment and disposal. 
Some of the information may have a 
claim of confidentiality.
DATE: Transfer of confidential data 
submitted to EPA will occur no sooner 
than June 27,1994.
ADDRESSES: Comments should be sent to 
Margaret Lee, Document Control Officer, 
Office of Solid Waste (5305), U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 
Comments shouldbe identified as 
“Transfer of Confidential Data.”
FOR FURTHER INFORMATION CONTACT: 
Margaret Lee, Document Control Officer, 
Office of Solid Waste (5305), U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460, 
202-260-3410.
SUPPLEMENTARY INFORMATION:
1. Transfer of Data

Under EPA Contract 68-W 3-0028, 
Industrial Economics, Inc., its 
subcontractors and its consultants will 
assist the Communications Analyses 
and Budget Division of the Office of 
Solid Waste. The contractor will 
conduct a wide range of quantitative 
policy analysis to support the RCRA 
program. These studies will involve 
development of methods and cross- 
programmatic scoping studies. In 
particular, the contractor will conduct 
quantitative benefit analyses. The 
economic impacts of the regulations

will be assessed to help determine if 
industry sectors are significantly 
impacted by facility closure. 
Confidential information submitted 
under 3007 of RCRA will be used to 
complete the above-noted analyses. The 
CBI information will pertain to facility 
production process and waste 
management practices, waste 
characteristics and constituent 
concentrations, waste volumes, waste 
management, treatment and disposal.

In accordance with 40 CFR 2.305(h), 
EPA has determined that Industrial 
Economics, Inc., its subcontractors and 
its consultants, require access to CBI 
submitted to EPA under the authority of 
RCRA to perform work satisfactorily 
under the above-noted contract. EPA is 
submitting this notice to inform all 
submitters of CBI that EPA may transfer 
to this firm, on a need-to-know basis, 
CBI collected under the authority of 
RCRA. Upon completing their review of 
materials submitted, Industrial 
Economics will return all such materials 
to EPA.

Industrial Economics, Inc., its 
subcontractors and its consultants have 
been authorized to have access to RCRA 
CBI under the EPA “Contractor 
Requirements for the Control and 
Security of RCRA Confidential Business 
Information Security Manual.” EPA will 
approve the security plan of the 
contractor and approve it prior to RCRA 
CBI being transmitted to the contractor. 
Industrial Economics, Inc., its 
subcontractors and its consultants will 
be required to sign non-disclosure 
agreements and be briefed on 
appropriate security procedures before 
they are permitted access to confidential 
information.

Dated: June 9 ,1994 .
Elliott P. Laws,
Assistant A dministrator.
[FR Doc. 94-14814  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6S60-S0-M

[E R-FRL-4712-4]

Environmental impact Statements and 
Regulations; Availability of EPA ' 
Comments

Availability of EPA comments 
prepared May 30,1994 Through June 3, 
1994, pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and section 
102(2)(C) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities At 
(202) 260-5076.

An explanation of the ratings assigned 
to draft environmental impact

statements (EISs) was published in FR 
dated April 08,1994 (59 FR 16807).
Draft EISs

ERP No. D-DOE—L05205-00 Rating 
LO, PacifiCorp Capacity Power Sale 
Contract for 1100 Megawatts (MW) 
Long-Term Contract for Peaking 
Capacity, Implementation, WA, OR, ED, 
MT, WY, UT, CO, CA, NV, AZ, NM and 
British Columbia.

Summary: EPA had no objections to 
the draft EIS.

ERP No. D-COE-E39034-KY Rating 
EC2, Louisville Waterfront Park/Falls 
Harbor Development Project, 
Construction, COE Section 10 and 404 
Permits, Ohio River, Louisville, 
Jefferson County, KY.

Summary: EPA had an environmental 
concern regarding the uncertainty/lack 
of data associated with the historical 
contamination at the site. Additional 
data regarding the environmental 
consequences are needed.

ERP No. D—DOD-A10067—00 Rating 
LO, Ballistic Missile Defense (BMD) 
Program, Implementation, which 
includes the Theater Missile Defense 
(TMD) and National Missile Defense 
(NMD) Initiatives, Programmatic EIS, 
United States.

Summary: EPA had a lack of 
objections to the document.

ERP No. D-DOD-Gl 1010-00 Rating 
LO, Joint Task Force (JTF)—Six Support 
Services Continuation Program, 
Implementation, Programmatic EIS, TX, 
NM, AZ, CA, U.S./Mexico Border and 
Texas Gulf Coast.

Summary: EPA had no objections to 
the continuation of Joint Task Force 
Six’s program.

ERP No. D-DOE-L03007-OR Rating 
ECl, Hermiston Generating Project, 
Construction of a Gas-fired Cogeneration 
Power Plant, Approval of Permits, 
Umatilla County, OR.

Summary: EPA requested additional 
information be included in the final EIS 
concerning wetlands, air quality, and 
mitigation measures for transmission 
lines.

ERP No. D-FAA-G51027-AR Rating 
LO, Northwest Arkansas Regional 
Airport, Construction of Replacement 
Airport for Drake Field in Fayetteville, 
Funding, Land Acquisition and Airport 
Layout Plan, City of Fayetteville, AR.

Summary: EPA had no objections to 
the proposed action.

ERP No. B-SFW -G64011—LA Rating 
EC2, Bayou Savauge National Wildlife 
Refuge Master Plan, Implementation, 
Orleans Parish, LA.

Summary: EPA had environmental 
concerns with the potential adverse 
impacts from hazardous substances
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found at the sites on and near refuge 
boundaries and requests further 
investigation in the final EIS.

ERP No. D-UAF-B11015—ME Rating 
E02, Loring Air Force Base (AFB) 
Disposal and Reuse, Implementation, 
Aroostook County, ME.

Summary: EPA expressed 
environmental objections relating to the 
magnitude of potential wetland impacts 
up to 418 acres; and the failure to 
include adequate provisions for 
minimizing and mitigating wetland 
impacts. EPA requested additional 
clarifying information be included in 
the final EIS.

ERP No. D-USN-B11008-RI Rating 
EC2, Davisville Naval Construction 
Battalion Center, Base Reuse and 
Development Plan, Implementation, 
Town of North Kingstown, Washington 
County, RI.

Summary: EPA expressed 
environmental concerns with the 
insufficient alternatives analysis; 
inadequate analysis of potential air 
quality problems from increased traffic; 
lack of cumulative traffic impacts, water 
supply alternatives, and lack of 
mitigation commitments.
FINAL EISs

ERP No. F-AFS-L64042-AK Main 
Bay Salmon Hatchery Expansion, 
Implementation, Special-Use-Permit 
and COE Section 404 Permit, Prince 
William Sound, Chugach National 
Forest, Glacier Ranger District, AK.

Summary: Review of the Final EIS 
was not deemed necessary. No formal 
letter was sent to the preparing agency.

ERP No. F—AFS—L65181—WA East 
Curlew Creek Analysis Area, Harvesting 
Timber and Road Construction, Portion 
of Profanity Roadless Area, Colville 
National Forest, Republic Ranger 
District, Ferry County, WA.

Summary: EPA had no objections to 
the preferred alternative as described in 
the EIS.

ERP No. F-COE-G32052—00 West 
Pearl River Navigation Project,
Operation and Maintenance, Portions of 
West Pearl River to the vicinity of 
Bogalusa, Implementation, Washington 
and St. Tammany Parishes, LA and 
Pearl River County, MS.

Summary: EPA believed that the 
assessment of potential environmental 
effects may have been insufficient to 
fully address recent water quality 
concerns regarding the effects of 
dredging in the West Pearl River.

ERP No. F—FHW-L40183-WA 1-5/ 
196th Street SW/WA-524 Interchange 
Project, Improvements, Funding, NPDES 
and COE Section 404 Permits,
Snohomish County, WA.

Summary: EPA made numerous 
comments/recommendations on the 
draft EIS and, in general was pleased 
with the FHWA's responses. EPA 
believed that the EIS should have 
included a wetland mitigation plan.

Dated: June 14,1994.
M a rsh a ll C a in ,
Senior Legal Advisor, Office o f Federal 
Activities. t
[FR Doc. 94-14838  Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 6560-50-P

[ER-FRL-4712-3]

Environmental impact Statements; 
Notice of Availability

RESPONSIBLE AGENCY: Office of Federal
Activities, General Information, (202)
260-5076 or (202) 260-5075.

Weekly receipt of Environmental
Impact Statements Filed June 06,1994
Through June 10,1994 Pursuant to 40
CFR 1506.9.
EIS No. 940219, DRAFT EIS, COE, LA, 

West Bank of the Mississippi River 
Hurricane Protection Plan, 
Implementation, east of the Harvey 
Canal, New Orleans, LA, Due: August
01,1994, Contact: Bill Wilson (504) 
862—2527.*

EIS No. 940220, DRAFT EIS, BLM, CT, 
Weir Farm National Historic Site, 
Implementation, General Management 
Plan, Possible COE Section 404 
Permit, Towns of Ridgefield and 
Walton, Fairfield County, CT, Due: 
August 10,1994, Contact: Sarah Olson 
(203)834-1896.

EIS No. 940221, DRAFT EIS, EPA, TX, 
Eagle Pass Coal Mine, Issuing a New 
Source NPDES Permit and COE 
Section 404 Permit, Maverick County, 
TX, Due: August 01,1994, Contact: 
Norm Thomas (214) 655-2260.

EIS No. 940222, FINAL SUPPLEMENT, 
AFS, MT, Lewis and Clark National 
Forest Noxious Weed Control 
Program, Updated Information, 
Implementation, several counties,
MT, Due: July 18,1994, Contact: Bob 
Casey (406) 791-7700.

EIS No. 940223, DRAFT EIS, FHW, MD, 
MD-140 Westminster Bypass 
Transportation Improvements,
Hughes Shop Road to Reese Road, 
Funding, Carroll County, MD, Due: 
August 08,1994, Contact: David 
Lauton (410) 962-4440.

EIS No. 940224, FINAL EIS, GSA, CA, 
Sacramento Federal Building—United 
States Courthouse, Site Selection and 
Construction within a portion of the 
Central Business District, City of 
Sacramento, Sacramento County, CA, 
Due: July 18,1994, Contact: Albert P. 
Liu (415) 744-5256.

EIS No. 940225, FINAL EIS, AFS, NC, 
TN, Nolichucky Gore Segment, Wild 
and Scenic River Study, Eligibility 
and Suitability, National Wild and 
Scenic Rivers System, Nondesignation

. or Designation, Nolichucky River, 
Pisgah National Forest, Mitchell and 
Yancey Counties, NC and Cherokee 
National Forest, Unicoi County, TN, 
Due: July 18,1994, Contact: David 
Hammond (704) 257-4253.

EIS No. 940226, DRAFT EIS, BIA, SD, 
Rosebud and Cheyenne River Sioux 
Indian Reservations, Management of 
Livestock Grazing and Prairie Dog 
Control Plan, Funding, Todd and 
Mellette Counties, SD, Due: August
20,1994, Contact: Ken Parr (605) 226- 
7621.

EIS No. 940227, DRAFT EIS, BLM, CA, 
Owen Lake Soda Ash Mining 
Processing Project, Construction and 
Operation, COE Section 404, NPDES, 
Right-of-Way and Conditional-Use 
Permits, Inyo County, CA, Due: 
August 16,1994, Contact: Ahmed 
Mohsen (619) 375-7125.

EIS No. 940228, DRAFT EIS, AFS, AK, 
Exxon Valdez Oil Spill Restoration 
Plan, Implementation, Prince William 
Sound, Gulf of Alaska, AK, Due: 
August 01,1994, Contact: Rod Kuhn 
(907) 278-8012.

EIS No. 940229, FINAL SUPPLEMENT, 
COE, FL, Fort Pierce Harbor 
Navigation Improvement, Updated 
Information concerning Plan 
Modifications, Indian River, City of 
Fort Pierce, St. Lucie County, FL Due: 
July 18,1994, Contact: Jonathan D. 
Moulding (904) 232-2286.

EIS No. 940230, FINAL EIS, FHW, AR, 
Newport/US 63/US 67 Construction, 
Newport to Walnut Ridge/Hoxie, 
Funding and COE Section 404 Permit, 
Jackson, Lawrence, Craighead and 
Poinsett Counties, AR, Due: July 18, 
1994, Contact: Wendall Meyer (501) 
324-6430.

EIS No. 940231, FINAL EIS, GSA, CA, 
Ronald Reagan Federal Building— 
United States Courthouse, Site 
Selection and Construction in the 
Central Business Area and.Approval 
of Permits, City of Santa Ana, Orange 
County, CA, Due: July 18,1994, 
Contact: Mitra Nejad (415) 744-5252.

EIS No. 940232, FINAL EIS, BLM, WY, 
Enron Burly Field Oil and Gas 
Leasing, Permit to Drill, Temporary 
Use Permits, COE Section 404 Permit 
and Right-of-Way Grants, Pinedale 
Resource Area, Sublette County, WY, 
Due: July 18,1994, Contact: Teresa 
Deakins (307) 382-5350.

A m endèd N otices
EIS No. 940118, REVISED DRAFT EIS, 

FRC, NB, Kingsley Dam Project
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(FERC. No. 1417) and North Platte/ 
Keystone Diversion Dam (FERC. No. 
1835) Hydroelectric Project, Updated 
Information, Application for Licenses, 
Near the Confluence of the North/ 
South Platte, Keith, Lincoln, Garden, 
Dawson and Grasper Counties, NB, 
Due: July 25,1994, Contact: J. Ronald 
McKitrick (202) 219-2783.
Published FR 04-08-94—Review 

period extended.
Dated: June 14,1994.

Marshall Cain,
Senior Legal Advisor, O ffice o f  F ederal 
A ctivities.
[FR Doc. 94-14839 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 6560-60-V

FEDERAL COMMUNICATIONS 
COMMISSION

Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review

June 13 ,1994.
The Federal Communications 

Commission has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of this submission may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service, Inc., 2100 M Street NW., suite 
140, Washington, DC 20037, (202) 857- 
3800. For further information on this 
submission contact Judy Boley, Federal 
Communications Commission, (202) » 
632-0276. Persons wishing to comment 
on this information collection should 
contact Timothy Fain, Office of 
Management and Budget, Room 3221 
NEOB, Washington, DC 20503, (202) 
395-3561.

OMB Number: 3060-0481.
Title: Application for Renewal of 

Private Radio Station License.
Form Number: FCC Form 452-R.
A ction: Extension of a currently 

approved collection.
R espondents: Individuals or 

households, state or local governments, 
non-profit institutions, and businesses 
or other for-profit (including small 
businesses).

Frequency o f  R esponse: On occasion 
reporting requirement and other: every 
5 years.

Estim ated Annual Burden: 2,700 
responses; .166 hours average burden 
per response; 448 hours total annual 
burden.

N eeds and Uses: In accordance with 
FCC rules, Aviation Ground and Marine 
Coast Radio Station licensees are

required to apply for renewal for their 
radio station authorization every five 
years. FCC Form 452—R is used for that 
purpose. Commission personnel will 
use the data to determine eligibility for 
a renewal authorization and issue a 
radio station license. Data is also used 
by Compliance Division personnel in 
conjunction with field engineers for 
enforcement purposes.
Federal Communications Commission. 
William F. Caton,
Acting Secretary.
[FR Doc. 94-14774 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 67Î2-01-M

Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review

June 13  ̂1994.
The Federal Communications 

Commission has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of this submission may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service, Inc., 2100 M Street, NW., suite 
140, Washington, DC 20037, (202) 857- 
3800. For further information on this 
submission contact Judy Boley, Federal 
Communications Commission, (202) 
632-0276. Persons wishing to comment 
on this information collection should 
contact Timothy Fain, Office of 
Management and Budget, room 3221 
NEOB, Washington, DC 20503, (202) 
395-3561.

OMB Number: 3060-0068.
Title: Application for Consent to 

Assignment of Radio Station. 
Construction Authorization or License— 
For Stations in Services Other than 
Broadcast.

Form Number: FCC Form 702.
A ction: Revision of a currently 

approved collection.
R espondents: Businesses or other for- 

profit (including small businesses).
FFrequency o f  R esponse: On occasion 

reporting requirement.
Estim ated Annual Burden: 1,000 

responses; 5 hours average burden per 
response; 5,000 hours total annual 
burden.

N eeds and Uses: FCC Form 702 is 
used to request Commission approval of 
assignment of radio station construction 
authorization or license. Applicants are 
advised to refer to the governing 
rulepart before completing the form to 
determine whether other showings are 
necessary in addition to those specified 
in the form. Also applicants may be

called upon to produce further 
showings in order for the Commission 
to make its determination. If the 
Commission consents to assignment, it 
must be completed within 45 days of 
date of consent and the Commission 
must be notified within 10 days if a pari 
21 facility is involved. The form has 
been revised to incorporate a 
certification required by the 
Commission’s rules implementing the 
provisions of Section 5301 of the Anti- 
Drug Abuse Act of 1988. The data will 
be used by the Commission staff to 
determine the financial, legal and 
technical qualifications of the applicant. 
Federal Communications Commission. 
William F. Caton,
Acting Secretary.
(FR Doc. 94-14775 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILUNG CODE 6712-01-W

(DA 94-553]

Interpretive Ruling on Broadcast 
Annual Employment Report

AGENCY: Federal Communications 
Commission.
ACTION: Interpretive Ruling; extension of 
deadline for filing FCC Form 395-B for 
1994.

SUMMARY: This Interpretive Ruling 
explains how the Federal 
Communications Commission requires 
radio stations involved in time 
brokerage or multiple ownership 
circumstances to report employees on 
Annual Employment Reports, FCC Form 
395-B. For licensees affected by the 
Interpretive Ruling, the Ruling extends 
the deadline for filing 1994 Form 395- 
B’s. The former deadline of May 31, 
1994, is extended to July 18,1994. The 
FCC requires radio stations to file a 
Form 395—B each year listing station 
employees for Equal Employment 
Opportunity purposes. The Interpretive 
Ruling provides greater guidance about 
how employees should be reported by 
stations involved in a time brokerage or 
by multiple stations owned by the same 
licensee in the same market.
EFFECTIVE DATE: June 17,1994.
SUPPLEMENTARY INFORMATION:

In the Matter of: Petition for Issuance of 
Interpretive Ruling Concerning FCC Form 
395-B , Broadcast Annual Employment 
Report.

Interpretive Ruling
Issued: May 27 ,1994.
R eleased : May 27 ,1994.

By the Chief, Mass Media Bureau.
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I. Introduction
1. The Mass Media Bureau has before 

it a petition for an interpretive ruling 
regarding how the employees of radio 
station time brokers should be reported 
on the FCC Form 395-B, Annual 
Employment Report for broadcast 
stations.1 The request was filed on May
2,1994, by the law firms of Arent, Fox, 
Kintner, Plotkin & Kahn; Hardy & Carey ; 
and attorney David Tillotson (the 
Firms).2 The Firms allege that there are 
a variety of different factual situations 
involving time brokerage and different 
ways in which employees engaged in 
providing brokered services could be 
reported. They request that the 
Commission issue an interpretive ruling 
to clarify how employees in various 
situations should be reported.
II. Pleadings

2. The Firms describe several specific 
situations and ask how reports should 
be filed for each. In the first example,
a broker is a licensee of another station 
in the same market as the brokered 
station to which the broker provides 
programming services. In this case, all 
employees are employed by the 
licensee-broker, but some employees’ 
duties relate exclusively to the broker’s 
station, some to the brokered station, 
and some to both stations. The Firms 
then analyze the merits of various 
reporting methods. In the second 
example, a broker is not a licensee of a 
station in the same market as the 
brokered station. Moreover, the broker 
may or may not be a Commission 
licensee. Again, while all employees are 
employed by the broker, their duties 
relate variably to the broker’s station (in 
the case of licensee-brokers), the 
brokered station, or both. The Firms, as 
before, offer their analyses of various 
reporting methods. Finally, in a third 
example, the Firms ask how shared 
employees should be reported where 
stations in the same radio service are 
under common ownership or control in

1 Time brokerage is defined in 47 CFR 
73.3555(a)(3)(iv) of the Commission’s rules as “the 
sale by a licensee of discrete blocks of time to a 
‘broker’ that supplies the programming to fill that 
time and sells the commercial spot announcements 
in it.” A cognizable time brokerage agreement (often, 
referred to as a “Local Marketing Agreement” or 
“LMA”) is a time brokerage agreement between two 
broadcast licensees of stations whose principal 
community contours overlap and under which 
more than 15% of broadcast time per week of one 
station is brokered by the other station. If a 
brokerage agreement is entered into by (1) a licensee 
and a non-licensee broker or (2) between two 
licensees in separate markets, the agreement is not 
cognizable under Commission rules. See 47 CFR 
73.3555(a)(2)(i).

2 In addition, the National Association of 
Broadcasters filed a Statement on May 5,1994, in 
support of the Firms’ petition.

the same market, such as occurs where 
a licensee owns two FM stations in the 
same market.
III. Discussion

3. In response to petitioners’ request, 
this Interpretive Ruling sets forth 
general Commission policy on how to 
report employees on Form 395-B for 
broadcast stations involved in time 
brokerage arrangements. As a general 
matter, we believe that, consistent with 
the EEO Rule which measures licensee 
performance, employees hired in 
concert with time brokerages and LMAs 
should be reported on the Form 395-B 
submitted by the licensee that employs 
them. Thus, in the first example above, 
all employees hired and employed by 
the licensee-broker and whose duties • 
include providing program services or 
other duties in support of the LMA 
should, as a general matter, be reported 
on the 395-B filed by the licensee- 
broker’s station. This is because all such 
employees are either employed by, or 
under the control of, the licensee- 
broker. The licensee of the brokered 
station should file a Form 395-B for any 
employees it may retain or hire after 
commencement of the brokerage 
agreement.

4. In the second example above, 
whether the broker is a licensee or not, 
there is no cognizable brokerage 
agreement because the broker does not 
hold an interest in a station in the same 
market as the brokered station. See 47 
CFR 73.3555(a)(2)(i). However, where 
the broker is a licensee, the reporting 
requirements are, as a general matter, no 
different from the first example above. 
The licensee of the brokered station 
should file a Form 395-B for any 
employees it may retain or hire after 
commencement of the brokerage 
agreement. Similarly, the licensee- 
broker should file a Form 395-B for its 
employees. If personnel employed by 
the licensee-broker perform duties for 
both stations, the licensee-broker should 
report them on its Form 395-B. If the 
licensee-broker employes personnel to 
work at the brokered station, they 
should also be reported on the Form 
395-B for the licensee-broker’s station.

5. These policies are not inconsistent 
with prior Commission statements in 
Policy Statement on Part-time 
Programming, 82 FCC 2d 107,115 
(1980) (Policy Statement). The Policy 
Statement only considered whether 
employees of a non-licensee time broker 
should be reported by licensees selling 
blocks of their airtime to brokers. The 
Commission declined to require 
licensees of brokered stations to report 
employees of a non-licensee broker as 
part of the EEO employment profile.

Our ruling here merely indicates that, as 
a general matter, time brokers who are 
themselves licensees should report 
individuals under their employ, 
whether they work at the licensee- 
broker’s station or a station operated by 
the broker under an LMA. The two 
rulings are, therefore, fully consistent.
In addition, the Policy Statement was 
directed at the typical time brokerage 
existing in 1980, which involved the 
brokerage by non-licensees of short, 
discrete periods of broadcast time. The 
more common practice today is for large 
blocks of time or the entire 
programming schedule of a station to be 
brokered. When that practice is engaged 
in by a licensee-broker, we believe it 
generally appropriate that the licensee- 
broker comply with the EEO Rule and 
its attendant reporting obligations.

6. In accordance with the reasoning 
set forth in Policy Statement, if the 
broker is not a licensee, as in the second 
example above, the broker is not 
required to file a Form 395—B. However, 
we will closely watch to see that such 
agreements are not used to circumvent 
our EEO Rule and policies.

7. Turning to the third example 
outlined by petitioners involving the 
reporting of shared employees of 
commonly owned stations in the same 
radio service in the same market, 
current data processing technology 
available to the Commission does not 
allow for the employment profile of 
more than one station to be reported on 
the same Form 395-B except in cases 
involving an AM/FM combination. 
Therefore, if a licensee owns two FM 
stations or two AM stations in the same 
market, the licensee should file a 
separate report for each station, dividing 
employees between the stations 
according to their primary duties. If the 
duties of one or more employees involve 
work for both stations equally the 
licensee should file a Form 395-B for 
one station with all employees from 
both stations listed. It should then file
a separate Form 395-B for the other 
station explaining that the station’s 
employees are reported on the Form 
395-B filed for the licensee’s other 
station in the same market. We expect 
the licensees of multiple stations in the 
same market to file the Form 395-B 
attributing employees to the stations 
According to the manner in which the 
stations operate.
IV. Conclusion

8. Accordingly, it is ordered that this 
Interpretive Ruling is issued, to be
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effective upon publication in the  
F ed eral R egister.3

9. It is further ordered that the May
3 1 ,1 9 9 4 ,  due date for the filing of 1 9 9 4  
Form  3 9 5 —B is extended for those  
affected by this Interpretive Ruling until 
3 0  days after publication of this 
Interpretive Ruling in the Fed eral  
Register. L icensees w ho have already  
filed their 1 9 9 4  Form  3 9 5 —B m ay am end  
them  prior to that date.

Federal Communications Commission.
Roy J. Stewart,
Chief, M ass M edia Bureau.
|FR Doc. 94-14771 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 6712-Ot-M

FCC Reestablishes Charter for Small 
Business Advisory Committee

AGENCY: Federal C om m unications 
Com mission.

ACTION: Notice of A dvisory Com m ittee 
Renewal.

SUMMARY: In accord an ce w ith the GSA  
Final Rule on Fed eral A dvisory  
Com m ittee M anagem ent, 41 CFR  
§§  101—10 6 , the Federal 
Com m unications Com m ission is giving  
official n otice of the reestablishm ent of 
the charter for the Sm all Business  
A dvisory Com m ittee. The term  of the  
current charter is for a tw o-year period  
and expires on M ay 3 1 ,1 9 9 6 .

DATES: M ay 3 1 ,1 9 9 4 .

ADDRESSES: Federal C om m u n ications. 
Com m ission, 1 9 1 9  M Street, N W ., 
W ashington, DC 2 0 5 5 4 .

FOR ADDITIONAL INFORMATION CONTACT: 
John W inston, D irector, Office of Sm all 
Business A ctivities, Federal 
Com m unications Com m ission, at (202)  
6 3 2 -1 5 7 1 .

SUPPLEMENTARY INFORMATION: The Sm all 
Business A dvisory Com m ittee advises  
the FCC on sm all business issues, 
including m inority and fem ale 
participation issues, w ith regard to 
review ing existing policies, 
recom m ending changes to policies as  
appropriate, and prom oting new  
telecom m unications services.

Federal Communications Commission. 
W illiam F. Catqn,
Secretary.
(FR Doc. 94-14706 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6712-01-M

3 See 5 U.S.C. Section 353(d)(2);

FCC Renews Advisory Committee to 
Enhance Network Reliability and 
Amends Charter

AGENCY: Federal C om m unications 
Com mission.
ACTION: Notice of A dvisory Com m ittee 
Renewal.

SUMMARY: A s of January 6 ,1 9 9 4 ,  the  
Federal C om m unications Com m ission  
has renew ed for twb years the charter 
for an advisory com m ittee, the  
“ Network Reliability C oun cil,” and has  
also subsequently am ended its charter. 
A s am ended, the charter directs the  
com m ittee to provide recom m endations  
to  the Com m ission and to the industry  
on the effects of increasing  
in terconnection  and new  technologies  
on telecom m unications reliability, 
review  the recom m endations contained  
in the industry publication, “ Network  
Reliability: A Report to  the N ation,” 
propose guidelines th at will enhance  
availability of essential 
telecom m unications services, such as 
E 9 1 1 , during netw ork outages and 
collect data on w hether netw ork outages 
have disproportionate geographic or 
dem ographic im pact.

In order to  ensure a balanced 
m em bership on the Council, the 
Com mission has carefully selected 
m em bers on the  basis of the ir technical 
know ledge and  the  significance of 
questions of netw ork reliability  for the ir 
organizations and  for those they 
represent. Any new  m em bers w ill be 
chosen so that th e  largest possible 
diversity of interests, given the function 
to  be perform ed, w ill con tinue to be 
represented.

The continuation  of the  advisory 
com m ittee is necessary and  in  th e  
public in terest to prepare and  evaluate 
recom m endations to  the  industry  and to  
the  FCC for avoiding, and  m inim izing 
the  im pact of, future netw ork outages, to  
m onitor and  encourage the 
im plem entation  of its  p rio r 
recom m endations by the 
telecom m unications industry , and to 
assess the effectiveness of the 
im plem ented recom m endations on 
netw ork access during  outages.
DATES: M ay 4 ,1 9 9 4 .

ADDRESSES: Federal C om m unications  
Com m ission, 1 9 1 9  M  Street, N W ., 
W ashington, DC 2 0 5 5 4 .

FOR ADDITIONAL INFORMATION CONTACT:
Jim Keegan, Chief, Dom estic F acilities 
D ivision, Com m on Carrier, Federal 
C om m unications Com m ission, at (202) 
6 3 4 -1 8 6 7 .

SUPPLEMENTARY INFORMATION:

Federal Communications Commission, 
W illiam F. Caton,
Secretary.
|FR Doc. 94-14707 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODEJS712-01-M

FEDERAL RESERVE SYSTEM

Firstbank of Illinois, Inc., et a!.; Notice 
of Applications to Engage de novo in 
Permissible Nonbenking Activities

The com panies listed  in th is notice  
have filed an application under §  
2 25 .23(a )(1 ) of the B oard ’s Regulation Y 
(12 CFR 225 .2 3 (a )(1 )) for the B oard ’s 
approval under section  4(c)(8 ) of the 
Bank Holding Com pany A ct (12 U.S.C. 
1843(c)(8 )) and § 2 2 5 .2 1 (a ) of Regulation 
Y  (12 CFR 2 2 5 .2 1 (a )) to  com m ence or to 
engage d e  n ov o, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 2 2 5 .2 5  of 
Regulation Y  as closely  related to  
banking and perm issible for bank 
holding com panies. U nless otherw ise 
noted, such  activities w ill be conducted  
throughout the U nited States.

Eacn  application  is available for 
im m ediate inspection  at the Federal 
Reserve Bank indicated. O nce the  
application has been accep ted  for 
processing, it w ill also be available for 
inspection at the offices of the Board of 
Governors. Interested persons m ay  
express their view s in w riting on the 
question w hether consum m ation of the 
proposal can  “reasonably be expected to 
produce benefits to  the public; such as 
greater con ven ience, increased  
com petition, or gains in efficiency, that 
outw eigh possible adverse effects, such 
as undue con cen tration  o f resources, 
decreased or unfair com petition, 
conflicts of interests, o r .unsound  
banking p ractices.” A ny request for a 
hearing on this question m ust be 
accom panied  by a statem ent of the 
reasons a w ritten presentation would  
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, sum m arizing the 
evidence that w ould be presented at a 
hearing, and indicating how  the party 
com m enting w ould be aggrieved by 
approval of the proposal.

U nless otherw ise noted, com m ents  
regarding the applications m ust be 
received  at the Reserve Bank indicated  
or the offices of the Board of Governors 
not later than July 7 ,1 9 9 4 .

A . F ed eral R eserve B an k  o f  Chicago  
(James A . B luem le, V ice President) 230  
South LaSalle Street, Chicago, Illinois 
6 0 6 9 0 :

1. F irstb an k  o f  Illin o is , In c., 
Springfield, Illinois; to  engage d e  novo 
through its subsidiary, FFG  Trust, Inc..
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Springfield, Illinois, in trust company 
functions pursuant to § 225.25(b)(3); 
and real estate and personal property 
appraising pursuant to § 225.25(b)(13) 
of the Board’s Regulation Y. These 
activities are to be conducted in the 
State of Illinois.

B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. Norwest Corporation, Minneapolis, 
Minnesota; to engage d e novo through 
its subsidiary, Norwest Mortgage, Inc., 
in real estate and personal property 
appraising activities pursuant to § 
225.25(b)(13) of the Board’s  Regulation 
Y. f l g l l

Board of Governors of the Federal Reserve 
System, June 13,1994.
Jennifer J. Johnson,
Associate Secretary o f  the Board.
[FR Doc. 94-14768 Filed 6-16-94; 8:45 am] 
BILUNG CODE 6210-01-F

George W. Moody; Change in Bank 
Control Notice; Acquisition of Shares 
of Banks or Bank Holding Companies

The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)).

The notice is available for immediate 
inspection at the Federal Reserve Bank 
indicated. Once the notice has been 
accepted for processing, it will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing to the Reserve Bank indicated 
for the notice or to the offices of the 
Board of Governors. Comments must be 
received not later than July 7,1994.

A. Federal Reserve Bank of Dallas 
(Genie D. Short, Vice President) 2200 
North Pearl Street, Dallas, Texas 75201- 
2272:  '4 *  - * ’

1. George W. M oody, White Oak, 
Texas; to acquire 22.74 percent of the 
voting shares of First White Oak 
Bancshares, Inc., White Oak, Texas, and 
thereby indirectly acquire White Oak 
State Bank, White Oak, Texas.

Board of Governors of the Federal Reserve 
System, June 13,1994.
Jennifer J. Johnson,
Associate Secretary o f  the Board..
[FR Doc. 94-14769 Filed 6-16-94; 8:45 am] 
BILUNG CODE 6210-01-F

Old National Bancorp, et al.;
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing.

Unless otherwise rioted, comments 
regarding each of these applications 
must be received not later than July 11, 
1994. - ‘ ■

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166:

i .  Old N ational Bancorp, Evansville, 
Indiana; to merge with O.C.B. Bancorp, 
P&oli, Indiana, and thereby indirectly 
acquire Orange County Bank, Paoli, 
Indiana.

B. Federal Reserve Bank of Kansas 
City (Stephen E. McBride, Assistant 
Vice President) 925 Grand Avenue, 
Kansas City, Missouri 64198:

1. Com m erce Bancshares, Inc., Kansas 
City, Missouri, and CBI Security 
Corporation, Kansas City, Missouri; to 
acquire 100 percent of the voting shares 
of Liberty Bancshares, Inc., Liberty, 
Missouri, and thereby indirectly acquire 
Commercial Bank of Liberty, N.A., 
Liberty, Missouri.

Board of Governors of the Federal Reserve 
System, June 13 ,1994.
Jennifer J. Johnson,
A ssociate Secretary o f  the Board.
[FR Doc. 94-14770 Filed 6-16-94; 8:45 am] 
BILLING CODE 6210-01-F

FEDERAL TRADE COMMISSION
[Dkt 9249]

Griffin Systems, Inc., et a!.; Prohibited 
Trade Practices and Affirmative 
Corrective Actions

AGENCY: Federal Trade Commission. 
ACTION: Final order.

SUMMARY: This final order prohibits the 
respondents from making 
misrepresentations about any material 
terms or conditions of any automobile 
service contract, from cancelling service 
contracts when they have not disclosed 
that they have a right to do so before 
selling die contract, from substantially 
hindering customers from performing a 
condition on obtaining a benefit, from 
denying valid claims, and from refusing 
to comply promptly with any term or 
condition of any service contract they 
sell. In addition, the order requires the 
respondents to disclose to potential 
buyers whether the contracts cover the 
full cost of repairs, whether they 
include a rental car allowarice, and the 
number and total dollar value of claims 
that may be submitted.
DATES: Complaint issued October 8,
1991. Final order issued April 29,
1994.*
FOR FURTHER INFORMATION CONTACT: 
Lawrence Hodapp, FTG/H-238, 
Washington, DC 20580. (202) 326-3105.
(Sec. 6 , 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec, 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 94-14782 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 6750-01-M

[Dkt C-3301]

institut Merieux S.A.; Prohibited Trade 
Practices and Affirmative Corrective 
Actions

AGENCY: Federal Trade Commission. 
ACTION: Modifying Order.

SUMMARY: This order reopens the 
proceeding and modifies the 
Commission’s consent order issued on . 
August 6,1990, by deleting the 
requirement to lease to a third party the 
rabies vaccine business that the 
company acquired when it purchased 
Connaught BioSciences, Inc. The 
Commission concluded that the record

1 Copies of the Complaint, Initial Decision, 
Opinion of the Commission, Final Order, and 
Statements of Commissioners Owen and Starek are 
available from the Commission’s Public Reference 
Branch, H—130 ,6th Street and Pennsylvania - 
Avenue, NW., Washington, DC 20580. .
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does not show any approvable lessee 
despite Merieux’s efforts to find one, 
and that retaining the lease requirement 
imposes significant costs on Merieux 
and could result in adverse impact on 
public health needs.
DATES: Consent Order issued August 6, 
1990. Modifying Order issued April 22,
1994.1
FOR FURTHER INFORMATION CONTACT: 
Elizabeth Piotrowski, FTC/S-2115, 
Washington, DC 20580. (202) 326-2687. 
SUPPLEMENTARY INFORMATION: In the 
Matter of Institut Merieux S. A. The 
prohibited trade practices and/or 
corrective actions as set forth at 55 FR 
38854, are changed, in part, as indicated 
in the summary.
(Sec. 6, 38 Stat. 721; 15 U.S.G 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended; sec. 
7, 38 Stat. 731, as amended; 15 U.S.C. 4 5 ,1 8 )  
Donald S. d a rk ,
Secretary.
(FR Doc. 94-14783 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 6750-01-M

[D k t C -3 4 9 4 ]

Jockey International, Inc.; Prohibited 
Trade Practices, and Affirmative 
Corrective Actions

AGENCY: Federal Trade Commission. 
ACTION: Consent Order.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and u n fa ir  
methods of competition, this consent 
order requires, among other things, a 
Wisconsin-based manufacturer of 
underwear, hosiery, and sportsware to 
disclose the country where its clothing 
is made and to use the correct generic 
fiber name for clothing. The consent 
order also requires the respondent to 
distribute copies of the order to each of 
its employees, agents, licensees and 
other representatives who are selling or 
advertising any of its textile products 
through mail order catalogs and 
promotional materials.
DATES: Compliant and Order issued May
10,1994.1
FOR FURTHER INFORMATION CONTACT: 
Robert Easton, FTC/S-4631, 
Washington, DC 20580. (202) 326- 
3029).
SUPPLEMENTARY INFORMATION: On 
Wednesday, February 23,1994, there

1 Copies of the Modifying Order and the 
statements of Chairman Steiger, Commissioners 
Azcuenaga, Owen, and Starek are available from the 
Commission’s Public Reference Branch, H-130,6th 
& PA. Ave.. NW., Washington, DC 20580.

1 Copies of the Complaint and the Decision and 
Order are available from the Commission’s Public 
Reference Branch, H-130,6th Street & Pennsylvania 
Avenue, NW., Washington, DG 20580

was published in the Federal Register, 
59 FR 8643, a proposed consent 
agreement with analysis In the Matter of 
Jockey International, Inc., for the 
purpose of soliciting public comment. 
Interested parties were given sixty (60) 
days in which to submit comments, 
suggestions or objections regarding the 
proposed form of the order.

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered 
an order to cease and desist, as set forth 
in the proposed consent agreement, in 
disposition of this proceeding.
(Sec. 6, 38 Stat 721; 15 U.S.G 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended; 72 
Stat 1717; 15 U.S.G 45, 70)
Donald S. Clark,
Secretary.
(FR Doc. 94-14781 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 6750-01-M

DEPARTMENT O F HEALTH AND 
HUMAN SERVICES

Administration for Children and 
Families

Notice of Meeting of the Advisory 
Committee on Services for Families 
with Infants and Toddlers

AGENCY: Administration on Children, 
Youth and Families, ACF, HHS. 
ACTION: Notice of Meeting of the 
Advisory Committee on Services for 
Families with Infants and Toddlers.

SUMMARY: Notice is hereby given, 
pursuant to Public Law 92-463, that the 
Advisory Committee on Services for 
Families with Infants and Toddlers will 
hold a meeting on Thursday and Friday, 

July 7-8,1994, from 9 a.m. to 5 p.m.
The meeting will be held at the Hyatt 
Regency on Capitol Hill, 400 New Jersey 
Avenue, NW., Washington, DC 20001, 
in Room Columbia B.

The meeting of the Committee shall 
be open to the public. The proposed 
agenda includes the development of the 
formative activities for the operation of 
the Committee.

Records shall be kept of all Committee 
proceedings and shall be available for 
public inspection at 330 C Street, SW, 
room 2026, Washington, DC 20201.

if a sign language interpreter is 
needed, contact David Siegel at the 
address and telephone number below. 
FOR FURTHER INFORMATION CONTACT; 
David Siegel, 370 L’Enfant Promenade, 
SW., 7th floor, Aerospace Building, 
Washington, DC 20047 (202) 401-9215.

Dated: June 13,1994.
M a ry  Jo  B an e ,

A ssistant Secretary fo r  Children an d Fam ilies 
(FR Doc. 94-14757 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 4184-01-M

Centers for Disease Control and 
Prevention
[CDC—466]

Agency for Toxic Substances and 
Disease Registry Announcement of 
Cooperative Agreement to Minority 
Health Professions Foundation

Summary
The Centers for Disease Control and 

Prevention (CDC) and Agency for Toxic 
Substances and Disease Registry 
(ATSDR) announce the availability of 
fiscal year (FY) 1994 funds for a sole 
source cooperative agreement with the 
Minority Health Professions Foundation 
(MHPF) and its member institutions to 
assist them in expanding and enhancing 
their educational and research 
opportunities for minorities and 
disadvantaged students. Approximately 
$1,000,000 is available in FY 1994 to 
fund the Minority Health Professions 
Foundation. It is «ÿcpected that the 
award will begin on or about September
29,1994, and will be made for a 12- 
month budget period within a project 
period of up to five years. Funding 
estimates may vary and are subject to 
Ghange. Continuation awards within the 
project period will be made on the basis 
of satisfactory progress and the 
availability of funds.

The purpose of this cooperative 
agreement is to continue assisting the 
MHPF Institutions to: (1) increase the 
number of minority health professionals 
in public health; (2) improve the health 
status for minority and disadvantaged 
persons; (3) expand health services to 
underserved populations; (4) increase 
research in minority health; and (5) 
enhance both didactic curricula and 
practical experience for students at the 
member institutions and strengthen the 
curricula of the school. Students will be 
better prepared to improve the health 
status of minorities and disadvantaged 
people and be more focused as a 
centralized group of minority health 
professionals to implement the 
strategies for health promotion/disease 
prevention. Further, this will encourage 
public health research among 
investigators at all member institutions 
of the MHPF.

The CDC will; (1) Collaborate with 
MHPF and member institutions in 
expanding the opportunities for faculty, 
staff and students for field experience in
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environmental and occupational health, 
and preventive medicine public health;
(2) Collaborate with MHPF to help 
identify research issues that its member 
institutions are uniquely able to 
investigate related to the “Healthy 
People 2000” National Health 
Objectives; (3) Assist the MHPF with the 
activities of member medical, dental, 
pharmacy and veterinary medical 
schools in strengthening their research 
infrastructure; (4) Assist the MHPF in 
working with medical, dental, 
pharmacy, and veterinary medical 
schools and public health agencies in 
strengthening instruction in the theory 
and practice of disease prevention and 
health promotion; (5) Provide technical 
assistance to MHPF in developing, 
coordinating, and distributing, and 
evaluating instructional materials for 
preventive practices and clinical 
preventive services; (6) Provide 
technical assistance to MHPF in (i) the 
publication of a professional journal, (ii) 
the distribution of information on 
graduate programs in public health, and
(iii) recruitment of professionals, 
especially those who represent minority 
groups; (7) Assist the MHPF in 
information exchange through 
conferences and workshops on 
instruction, practice, and research in 
environmental, medical, and public 
health objectives listed in “Healthy 
People 2000”; and (8) Collaborate with 
MHPF in the implementation of the 
program activities under this agreement.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of “Healthy People 2000,” a 
PHS-led national activity to reduce 
morbidity and mortality and improve 
the quality of life. This announcement 
is related to the priority areas of 
Educational and Community-Based 
Health Programs and Clinical Preventive 
Services. (For ordering a copy of 
“Healthy People 2000,” see the section 
WHERE TO OBTAIN ADDITIONAL 
INFORMATION.)
Authority

This program is authorized under 
Section 301 (a) of the Public Health 

Service Act, 42 U.S.C. 241 (a) as 
amended and the President’s Executive 
Order 12876 of 1993 as amended.
Smoke-Free Workplace

The Public Health Service strongly 
encourages all grant recipients to 
provide a smoke-free workplace and 
promote the non-use of all tobacco 
products. This is consistent with the 
PHS mission to protect and advance the 
physical and mental health of the 
American people.

Eligible applicant
Assistance will be provided only to 

the Minority Health Professions 
Foundation and the member schools. No 
other applications are solicited. The 
program announcement and application 
kit have been sent to MHPF.

MHPF is the only organization 
capable of administering this 
cooperative agreement program because 
through the collective effort of the 
member schools, it is the only 
organization that has:

(1) Established a comprehensive 
database related to teaching and other 
activities of all African-American 
medical, dental, pharmacy and 
veterinary schools;

(2) Developed and evaluated an 
inventory of essential disease 
prevention and health promotion skills 
needed by all medical and health 
profession students;

(3) Assessed the current education, 
research and disease prevention and 
health promotion activities for students 
and its member institutions;

(4) Developed a national organization 
whose member institutions are all 
predominately minority health 
professions institutions with excellent 
professional performance records.

(5) Developed an inventory of critical 
knowledge, skills and abilities related to 
instruction in medical and health 
professional preparation. Through the 
collective efforts of its member 
institutions, the MHPF has 
demonstrated: (1) the ability to work 
with academic institutions and official 
health agencies on mutual education, 
service, and research endeavors; and (2) 
the leadership necessary to attract 
minority health professionals into 
public health careers.
Executive Order 12372 Review

The application is not subject to 
review as governed by Executive Order 
12372, entitled “Intergovernmental 
Review of Federal Programs.”
Public Health System Reporting 
Requirements

This program is not subject to the 
Public Health System Reporting 
Requirements.
Catalog of Federal Domestic Assistance 
Number

The Catalog of Federal Domestic 
Assistance number is 93.283.
Where To Obtain Additional 
Information

If you are interested in obtaining 
additional information regarding this 
project, please refer to Announcement 
466 and contact Van Malone, Grants

Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention (CDC), 255 East 
Paces Ferry Road, NE., Room 320, 
Mailstop E-15, Atlanta, GA 30305, 
telephone (404) 842-6872.

A copy of “Healthy People 2000”
(Full Report, Stock No. 017-001-00474- 
0) or “Healthy People 2000” (Summary 
Report, Stock No. 017-001-00473-1) 
referenced in the SUMMARY may be 
obtained through the Superintendent of 
Documents, Government Printing 
Office, Washington, DC 20402-9325, 
telephone (202) 783-3238.

Dated: June 13,1994.
Claire V. Broome,
Acting Deputy D irector Centers fo r  D isease 
Control and Prevention (CDC) and Acting 
Deputy A dm inistrator Agency fo r  Toxic 
Substances and D isease Registry (ATSDR).
[FR Doc. 94-14754 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 4163-18-4»

Food and Drug Administration
[Docket No. 93N-0471]

American Cyanamid Co.; Withdrawal of 
Approval of NADA; Correction

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice; correction.

SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
notice that appeared in the Federal 
Register of February 18,1994 (59 FR 
8197). The document withdrew the 
approval of a new animal drug 
application (NADA) held by American 
Cyanamid Co. The document, 
inadvertently omitted the language 
providing for the concomitant 
withdrawal of applications providing 
for the manufacture of animal feeds 
bearing or containing the combination 
of maduramicin ammonium with 
chlortetracycline. This document 
corrects that error.
EFFECTIVE DATE: February 28,1994,
FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 7500 Standish 
PL, Rockville MD 20855, 301-594-0749.

In FR Doc. 94-3714, appearing on 
page 8197, in the Federal Register of 
Friday, February 18,1994, the following 
correction is made: On page 8198, in the 
1st column, after the 1st full paragraph, 
the following paragraph is added:

“Under the provisions of 21 CFR 
514.115(e), applications providing for 
the manufacture Of animal feeds bearing 
or containing the combination of
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maduramicin ammonium with 
Chlortetracycline and approved 
pursuant to section 512(m)(2) of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 360b(m)(2)) are deemed 
withdrawn on the effective date of 
withdrawal of the NADA’s.”

Dated: April 29 ,1994.
Richard H. Teske,
Acting Director, Center fo r  Veterinary 
M edicine.
[FR Doc. 94-14853 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 4160-01-F

Health Resources and Services 
Administration

Final Minimum Percentages for “High 
Rate”  and “Significant Increase in the 
Rate“ for Implementation of the 
Statutory General Funding Preference 
and Final Funding Priority for Grants 
for Establishment of Departments of 
Family Medicine— Fiscal Year 1994

The Health Resources and Services 
Administration. (HR§A) announces the 
final minimum percentages for “high 
rate” and “significant increase in the 
rate” for implementation of the statutory 
general funding preference and final 
funding priority for fiscal year (FY) 1994 
Grants for Establishment of Departments 
of Family Medicine authorized under 
the authority of section 747(b) of the 
Public Health Service (PHS) Act, title 
VII, as amended by the Health 
Professions Education Extension 
Amendments of 1992, Public Law 102- 
408, dated October 13,1992.
Purpose

Section 747(b) of the PHS Act 
authorizes support to schools of V 
medicine and osteopathic medicine to 
meet the costs of projects to establish, 
maintain, or improve family medicine 
academic administrative units (which 
may be departments, divisions, or other 
units) to provide clinical instruction in 
family medicine. Funds awarded will be 
used to: (1) Plan and develop model 
educational predoctoral, faculty 
development and graduate medical 
education programs in family medicine 
which will meet the requirements of 
section 747(a), by the end of the project 
period of section 747(b) support; and (2) 
support academic and clinical activities 
relevant to the field of family medicine.

The program may also assist schools 
to strengthen the administrative base 
and structure that is responsible for the 
planning, direction, organization, 
coordination, and evaluation of all 
undergraduate and graduate family 
medicine activities. Funds are to 
complement rather than duplicate

programmatic activities for actual 
operation of family medicine training 
programs under section 747(a).
Statutory General Funding Preference

As provided in section 791(a) of the 
PHS Act, preference will be given to any 
qualified applicant that—

(A) has a high rate for placing 
graduates in practice settings having the 
principal focus of serving residents of 
medically underserved communities,* or

(B) during the 2-year period preceding 
the fiscal year for which an award is 
sought, has achieved a significant 
increase in the rate of placing graduates 
in such settings. This preference will 
only be applied to applications that rank 
above the 20th percentile that have been 
recommended for approval by the peer 
review group.
Statutory Funding Preference 
Establishm ent and Expansion

In addition, Public Law 102-408 has 
amended section 747(b) to include the 
following statutory funding-preference 
for this program.

Section 747(b)(2) provides that 
preference shall be given to any 
qualified applicant that agrees to 
expend the award for one of the 
following purposes:

(a) Establishing an academic 
administrative unit (defined as a 
department, division, or other unit), for 
programs in family medicine; or

(b) substantially expanding the 
programs of such a unit.

A program will meet the definition of 
“substantial expansion” if it has 
developed an acceptable plan for a 50 
percent increase in a sufficient number 
of the following areas to qualify for 70 
points. The expansion must be 
completed within 3 years.

Points

(1) Required 3rd Year C lerksh ip..... 30
(2) Required Preceptorship............ 20
(3) Family Medicine Research ........ 10
(4) Expansion of Faculty _________ 10
(5) Faculty Development Program 

for Community Based Facu lty..... 10
(6) Family Medicine Faculty Rep

resented on Medical School 
Standing Committees of Admis
sions or Curriculum ..................... 10

(7) Family Medicine Faculty Rep
resented on Dean’s Executive 
Committee that determines Ten» 
u re ........................................... . 10

A proposed notice was published in 
the Federal Register on January 6,1994, 
at 59 FR 767 for public comment. 
Several comments were received during 
the 30-day comment period from one 
respondent regarding the statutory

funding preferences, which are 
established by law and the established 
funding priorities for which comments 
were not requested. The respondent also 
expressed concern with the proposed 
funding priority. The respondent 
suggests that we focus more on the 
results than activities. These comments 
will be given serious consideration in 
the development of funding priorities in 
future cycles.

Therefore, the final minimum 
percentages for “high rate” and 
“significant increase in the rate” and 
final funding priority for this program 
will be retained as follows:
Final Minimum Percentages for “High 
Rate” and “Significant Increase in the 
Rate“

“ High rate” means that 20 percent of 
all graduates of the medical school in 
1989 or 1990, whichever is greater, are 
spending at least 50 percent of their 
work time in clinical practice in the 
specified settings.

“Significant increase in the rate” 
means that, between academic years 
1991-92 and 1992-93, the rate of 
placing 1989 or 1990 graduates in the 
specified settings has increased by at 
least 50 percent and that not less than 
15 percent of graduates from the most 
recent year (1990) are working in these 
settings.

Final Funding Priority for FY 1994

In addition, a funding priority will be 
given to applicants based on their level 
of accomplishment in relation to the 
outcome or  process measures cited 
below:

Outcome
measures Points Process

measures

—25% of stu
dents who 
graduated In 
1991,1992 
and 1993 
entered 
family prac
tice
residencies.

100

—20% of sto 75
dents who 
graduated in 
1991,1992 
and 1993 
entered 
family prac-
tice
residencies.
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Outcome
measures Points Process

measures

—15% of stu- 50 —Required
dents who 3rd Yr.
graduated in Clerkship*
1991,1992 (of at least
and 1993 4 weeks du-
entered 
family prac
tice

ration).

residencies:
—12% of stu- 35 —Required

dents who primary
graduated in care pre-
1991,1992 ceptorship/
and 1993 mentorship
entered program* in
family prac- preciinical
tice
residencies.

years.

* Curricular elements must be in place at the 
time of application or the applicant must pro
vide satisfactory evidence (including commit
ments from institutional officials) that the clerk-* 
ship or preceptorship will be operational by the 
beginning of the third year of the grant.

Applicants May Only Receive Priority Points 
in One of the Above Six Categories.
Additional Information

Questions regarding programmatic 
information should be directed to: Ms. 
Shelby Biedenkapp, Program Specialist, 
Primary Care Medical Education 
Branch, Division of Medicine, Bureau of 
Health Professions, Health Resources 
and Services Administration, Parklawn 
Building, room 9A-20, 5600 Fishers 
Lane, Rockville, Maryland 20857, 
Telephone: (301) 443-3614 FAX: (301) 
443-8890.

This program is listed at 93.984in  the 
Catalog of Federal Domestic Assistance.
It is not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Review of Federal 
Programs (as implemented through 45 
CFR part 100).

This program is not subject to the 
Public Health System Reporting 
Requirements.

Dated: June 13 ,1994.
Ciro V. S u m ay a,

Administrator.
[FR Doc. 9 4 -1 4 7 1 1  F iled  6 -1 6 -9 4 ; 8 :45  am] 
BILUNG CODE 4160-15-P

Final Minimum Percentages for “High 
Rate” and “Significant Increase in the 
Rate” for Implementation of the 
General Statutory Funding Preference, 
Final Funding Priority and Special 
Consideration for Grants for 
Predoctora! Training in Family 
Medicine

The Health Resources and Services 
Administration (HRSA) announces the 
final minimum percentages for “high

rate” and “significant increase in the 
rate” for implementation of the General 
Statutory Funding Preference and final 
funding priority and special 
consideration for fiscal year (FY) 1994 
for Grants for Predoctoral Training in 
Family Medicine authorized under the 
authority of section 747(a), title VII of 
the Public Health Service (PHS) Act, as 
amended by the Health Professions 
Education Extension Amendments of 
1992, Public Law 102-408, dated 
October 13,1992.
Purpose

Section 747(a) of the Public Health 
Service Act authorizes the award of 
grants to assist in meeting the cost of 
planning, developing and operating or 
participating in approved predoctoral 
training programs in the field of family 
medicine. Grants may include support 
for the program only or support for both 
the program and the trainees.
General Statutory Funding Preference

As provided in section 791(a) of the 
PHS Act, preference will be given to any 
qualified applicant that—

(A) has a high rate for placing 
graduates in practice settings having the 
principal focus of serving residents of 
medically underserved communities; or

(B) during the 2-year period preceding 
the fiscal year for which an award is 
sought, has achieved a significant 
increase m the rate of placing graduates 
in such settings. This preference will 
only be applied to applications that rank 
above the 20th percentile of 
applications that have been 
recommended for approval by the peer 
review group.

A proposed notice was published in 
the Federal Register on October 5,1993 
at 58 FR 51836 for public comment. No 
comments were received during the 30- 
day comment period. Therefore, the 
final minimum percentages for “high 
rate” and “significant increase in the 
rate”, final funding priority and special 
consideration for this program will be 
retained as follows:
Final Minimum Percentages for “High 
Rate” and “Significant Increase in the 
Rate” for Implementation of the 
General Statutory Funding Preference

“High rate” is defined as a minimum 
of 20 percent of graduates of the medical 
school in academic year 1988-89 or 
1989-90.

“Significant increase in the rate” 
means that the rate of placing academic 
year 1989-90 graduates in the specified 
settings is at least 50 percent higher 
than the rate of placing academic year 
1988-89 graduates in such settings and 
that not less than 15 percent of

academic year 1989-90 graduates are 
working in these areas. Academic years 
1988-89 and 1989-90 are used because 
they are the two most recent years that 
medical school graduates would have 
entered practice following the 
completion of residency training.
Final Funding Priority

In addition, a funding priority will be 
given to applicants based on their level 
of accomplishment in relation to the 
outcome or process measures cited 
below:

Outcome meas
ures Points Process meas

ures

—25% of stu
dents who 
graduated in 
1991, 1992 
and 1993 en
tered family 
practice 
residencies.

100

—20% of stu
dents who 
graduated in 
1991, 1992 
and 1993 en
tered family 
practice 
residencies.

75

— 15% of stu- 50 —Required 3rd
dents who year Family
graduated in Medicine
1991,1992 clerkship* (of
and 1993 erv at least 4
tered family
practice
residencies.

weeks).

— 12% of stu- 35 —Required pri-
dents who mary care
graduated in preceptor-
1991,1992 ship/
and 1993 en- mentorship
tered family program* in
practice preciinical
residencies. years.

20 —Full depart
mental status 
at time of ap
plication.

* Curricular elements must be in place at the 
time of application or the applicant must pro
vide satisfactory evidence (including commit
ments from institutional officials) that the clerk
ship or preceptorship will be operational by the 
beginning of the third year of the grant.

Applicants may only receive priority points in 
one of the above seven categories.

Final Special Consideration
Special consideration will be given to 

the degree to which applicants 
demonstrate that prior year funding has 
increased the percentage of graduates 
who select Graduate Training in Family 
Practice.
Additional Information

If additional programmatic 
information is needed, please contact:



31252 Federal Register / Vgl. 59, No. 116 / Friday, June 17, 1994 V Notices

Mrs. Betty Bail, Primary Care Medical 
Education Branch, Division of 
Medicine, Bureau of Health Professions, 
Health Resources and Services 
Administration, 5600 Fishers Lane, 
Room 9A-20, Parklawn Building, 
Rockville, Maryland 20857, Telephone: 
(301) 443-3614, FAX: (301) 443-8890.

This program is listed at 93.896 in the 
Catalog of Federal Domestic Assistance. 
It is not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, (as implemented through 45 
CFR part 100).

This program is not subject to the 
Public Health System Reporting 
Requirements.

Dated: June 13,1994.
Ciro V. Sumaya, M.D., M.P.H.T.M., 
Administrator.
IFR Doc. 94-14712 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILLING CODE 4160-15-P

Indian Health Service

List of Recipients of Indian Health 
Scholarships Under the Indian Health 
Scholarship Program: Correction

AGENCY: Indian Health Service, HHS. 
ACTION: Notice correction.

SUMMARY: In Federal Register Notice 
doc. 94—9705 beginning on page 19186 
in the issue of Friday, April 22,1994, 
the following corrections are made:

1. On page 19189 in the second 
column, the Tribe previously listed for 
MacGregor, Mike G. was “Unknown”. 
This line should be changed to read 
MacGregor, Mike G., Portland State 
University, Jamestown Klallam.

2. On page 19190 in the third column, 
the Tribe previously listed for Wahnee, 
Kari Kay was “Unknown”. This line 
should be changed to read Wahnee, Kari 
Kay, Central State University, Kiowa.

3. On page 19192 in the second 
column, the Tribe previously listed for 
Hunt, Erin Marie was “Non-Indian”. 
This line should be changed to read 
Hunt, Erin Marie, Portland State 
University, Klamath.

4. Beginning on page 19187, the 
Tribal names have been misspelled for 
the following Indian Health Professions 
Scholarship Recipients. Corrections 
should read:
Adams, Michelle Dette, Pikes Peak 

Community College, Assinniboine & 
Sioux Bancroft, Trina Ann, University 
of Colorado, Ute Mountain 

Claymore-Lahammer, Vickie M., 
University of South Dakota, Cheyenne 
River Sioux

Dubray, Kansas Lee, University of 
Minnesota, Duluth, Cheyenne River 
Sioux

Ducheneaux, Darren Chance, Lake Area 
Voc., Tech. Inst., Cheyenne River 
Sioux

Ducheneaux, Lorelei D., Cheyenne River 
Lakota CC, Cheyenne River Sioux 

Esquiro, Jennifer G. Azure, University of 
Washington, Thlingit & Haida 

Gesinger, Ruthie, Cheyenne River 
Lakota CC, Cheyenne River Sioux 

Jones, Anna Marie, Mount Marty 
College, Lower Brule Sioux 

Halfred, Franklin Darcy, Cheyenne 
River Lakota CC, Cheyenne River 
Sioux

Lefthandbull, Marvella Nancy, 
Medcenter One, Cheyenne River 
Sioux

Lesmeister, Katherine P., Cheyenne 
River Lakota CC, Cheyenne River 
Sioux

Lewis, Lance D., University of 
Washington, Gila River Pima- 
Maricopa

MacDonald, Deborah Ann, University of 
PA, Assiniboine & Sioux 

Mack, Beatrice Marie, Glendale 
Community College, Gila River Pima- 
Maricopa

Melbourne, Linda A., Salish Kootenai 
College, Assiniboine & Sioux 

Moran, Michelle Meredith, Mary 
College, Cheyenne River Sioux 

Pond, Leland James, University of 
Montana, Assiniboine & Sioux 

Sanders, Jay D., Southwestern State 
College, Choctaw

Simon, Ramona Patricia, University of 
Mary, Cheyenne River Sioux 

Smiley, Bennett, Fort Lewis College,
Gila River Pima-Maricopa 

Smith, Margie Ida, University of 
Washington, Kiowa 

Smith, Martin Douglas, Washington 
State University, Assiniboine & Sioux 

Sockbeson, Dorothy A., University of 
Maine, Penobscot of Maine 

Welch, Trudy E., University of North 
Dakota, Eastern Band/Cherokee of NC 

Wells, Craig James, South Dakota Sch. of 
Mines & Tech., Cheyenne River Sioux 

West, Jess, Bishop Clarkson College, 
Cheyenne River Sioux 

West, Sophia, University of North 
Dakota, Cheyenne River Sioux 

Westbrook, Sonja, California School of 
Prof. Psychology, Comanche of 
Oklahoma
5. Beginning on page 19191, the 

Tribal names have been misspelled for 
the following Preparatory Scholarship 
Recipients Funded Under Section 103. 
Corrections should read:
Brown-Stephens, Heather D., Oklahoma 

State University, Choctaw 
Clark, Leroy Allen, South Dakota State 

University, Cheyenne River Sioux

Dolezal-Ducheneaux, Colette Ann, 
University of South Dakota, Cheyenne 
River Sioux

Doney-Sibley, Doral Lee, Northern 
Montana College, Assiniboine & Sioux 

Garza, Daniel, University of Oklahoma, 
Comanche of Oklahoma 

Gray, Lisa Irene, Tulsa Junior College, 
Chickasaw

Griggs, Roger Lee, University of 
Arizona, White Mountain Apache 

Hall, Wynne Lee, Portland Community 
College, Klamath

Hanley, Nelvin, University of New 
Mexico, Navajo

Hayes, Robert Wayne, University of 
Oklahoma, Chickasaw 

LaPlant, Henrietta, Caroll College, 
Blackfeet

Lance, Billy George, University of 
Science & Arts, Chickasaw 

LeBeau, Michael Edward, Minot State 
University, Cheyenne River Sioux 

Logg, Michael ]., University of Texas/ 
San Antonio, Cheyenne River Sioux 

Merriman, Anna Marie, Oklahoma City 
Community College, Chickasaw 

Pablo, Faith Stephanie, Pima 
Community College, Tohono 
O’odham

Parker, Catherine Joyce, University of 
Oklahoma, Comanche of Oklahoma 

Preslopski, Michelle A., University of 
Pittsburgh, Otoe-Missouri of 
Oklahoma

Redelk, Michael Ray, East Central 
Oklahoma State University,
Comanche of Oklahoma 

Schindler, Dancia Viola, University of 
North Dakota, Turtle Mt. Chippewa 

Vander Velden, Shelly Howlett, 
University of Montana, Salish & 
Kootenai

Watty, Mandel, Southwestern 
Community College, Eastern Band/ 
Cherokee of NC

Williams, Gypsy Robyn, University of 
Nevada/Las Vegas, Walker River 
Paiute
Dated: June 13 ,1994.

Michel R. Lincoln,
Acting Director.
|FR Doc. 94-14856 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 4160-16-M

Indian Health Service Research 
Program Grants Application 
Announcement

AGENCY: Indian Health Service, HHS. 
ACTION: Notice of final funding 
emphases for competitive grant 
applications for the Indian Health 
Service (IHS) Research Program.

SUMMARY: The IHS announces the final 
funding emphases for fiscal year (FY) 
1995 IHS Research Program authorized
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by Section 208 of the Indian Health Care 
Improvement Act, as amended, 25 
U.S.C. 1621g. There will be only one 
funding cycle during FY 1995. Grants 
shall be administered in accordance 
with applicable Office of Management 
and Budget (OMB) Circulars and HHS 
polices. -

This program is described at 93.905 in 
the Catalog of Federal Domestic 
Assistance. Executive Order 12372 
requiring intergovernmental review is 
not applicable to this program.
General Program Goals

1. To support practice and 
community-based research projects 
likely to improve the health of 
American Indians and Alaska Natives 
(AI/AN) served by the IHS. Projects that 
are basic science or laboratory research 
are not considered as conforming to the 
program goals, and will be returned to 
the applicant.

2. To develop research skills among 
IHS and tribal health professional. The 
applicant, as the direct and primary 
recipient of PHS funds, must perform a 
substantive role in carrying out project 
activities and not merely serve as a 
conduit for an award to another party, 
or to provide funds to another party.

3. These grants will be awarded and 
administered in accordance with the 
published program announcement in 
the Federal Register of March 18,1994 
(59 FR 12964) and the Indian Health 
Care Improvement Act, as amended, 25 
U.S.C. 1621g.
Research Funding Emphases

Proposed funding emphases were 
published in the Federal Register of 
March 18,1994 (59 FR 12964) for public 
comment. No comments were received 
during the 30-day comment period. 
Therefore, as proposed, the following 
funding emphases will be retained as 
listed below.

1. Studies of documented high 
importance to the community in which 
the research is to be done.

2. Studies with high relevance for the 
AI/AN populations. (The series “The 
Research Agenda for Indian Health” in 
the IHS Primary Care Provider, lists 
many relevant research subjects.
Reprints are available from the IHS 
Research Program and the Area 
Research Offices'.)

3. For studies that involve problems 
that are both social and medical (e.g, 
dysfunctional families), research on 
factors that enable the community or 
individuals to overcome the problems.

4- Competing continuations of 
previously-funded research projects.

Review Process
Applications meeting eligibility 

requirements that are complete and 
conform to the published program 
announcement in the Federal Register 
of March 18,1994 (59 FR 12964) will be 
reviewed in accordance with the 
following process.

1. Review  by authorized Institutional 
Review  Boards (IRB). All applications 
involving human subjects will be 
reviewed by the authorized Area or 
National IRBs in the IHS for compliance 
with requirements to protect human 
subjects contained in 45 CFR 46, and as 
specified in the IHS Multiple Project 
Assurance (MPA). It is suggested but not 
required that the application be sent to 
the appropriate Area IRB(s) two months 
before the deadline, for the IRB review 
of the proposal to permit making the 
changes before the final submission.
The IRB will review only IRB issues, not 
purely technical methods. Any 
applications involving investigators 
from institutions with IRBs with MPAs 
and involving human subjects must also 
be reviewed by the IRBs of the 
respective institution(s). The researcher 
should contact non-IHS IRBs for their 
deadline requirements. No research 
project can be funded by IHS unless it 
has been approved by, and has met the 
conditions of, all applicable IRBs.

2. Review  by the Indian H ealth 
R esearch Study Section (IHRSS). 
Applications meeting eligibility 
requirements that are complete, 
responsive, and conform to this program 
announcement will be reviewed for 
merit by the IHRSS appointed by the 
IHS to review these applications. The 
IHRSS review will be conducted in 
accordance with the IHS objective 
review procedures. The technical 
review process ensures selection of 
quality research projects in a national 
competition for limited funding. The 
IHRSS will include at least 60 percent 
non-IHS, Federal or non-Federal, 
individuals, all experts in research. For 
each application, die IHRSS will decide 
to disapprove, or to defer pending more 
information, or to approve the project. If 
the IHRSS decides to approve the 
project, it will review the application 
against established criteria, and will 
assign a numerical score to the 
application. The members of the IHRSS 
will use the following criteria and 
weights to make the score.
W eights

(Criteria “a” through “f” refer to 
section I. Research Plan.)

4a. S pecific A im s: Statem ent o f  study 
question(s) and objective(s).

Are the study questions stated clearly 
and precisely? Does the rest of the

Research Plan follow logically from the 
study questions?

10b. Background in R esearch  
Literature. Does the background in 
research literature include the important 
existing research and knowledge 
relevant to the study question(s), and 
pilot data (if applicable)? Do the 
conclusions follow from the review?

4c. Progress Report (for com peting 
continuation studies, only). What is the 
progress to date? Is the report timely? 
Does the progress report demonstrate 
that investigators will achieve the 
objective(s) of the research?

15d. R esearch design and m ethods to 
b e  used. Does the Research Plan 
adequately describe the research design? 
Is the proposed approach appropriate 
for the objective9s) of the research? Does 
the Plan adequately describe: the 
population to be studied; the inclusion 
and exclusion criteria, and how the 
investigators will determine inclusion 
and exclusion; the sampling techniques; 
selection of controls (if any); the 
definition of the independent and 
dependent variables (if any) and how to 
measure them; the interventions (if any) 
and how to assure that they are done in 
fact; and the definition of the expected 
outcomes or effects (if any) and how to 
measure them? Are these methods 
appropriate to achieve the objective(s) of 
the research? Are sample size 
calculations included, if needed? Is the 
projected sample size achievable, and 
sufficient to achieve the objective(s) of 
the research? Does the Plan adequately 
account for alternative explanations of 
expected findings? If the application’s 
timeline, with completion dates of all 
major tasks, appropriate and feasible?

lOe. Data sources, m anagem ent, 
quality control, and analysis. Does the 
Research Plan adequately describe: the 
data to be collected, by whom, and at 
what time; the data sources, and how 
access to the sources will be attained; 
the procedures to collect, receive, code, 
and prepare for analysis of the data; the 
contents of interviews (if they are to be 
done), and the connection between the 
interview question and the variables to 
be studied; how the data will be made 
secure; how completeness of the data 
will be assured and low response rates 
dealt with; how accuracy of the data 
will be measured and assured; the plan 
for analysis; the statistical analyses to be 
done (if anyj; and the non-statistical 
analyses to be done (if any)? Are these 
plans appropriate and adequate for the 
research questions?

4f. Originality. Will this research 
likely develop new  methods, or directly 
lead to new  information, useful for 
research in general?
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(Criteria “g” through “k” refer to 
section /. Im portance and Utility.)

lOg. Im portance o f the health  
problem (s) fo r  the com m unity(ies) 
involved. Are the health problems 
addressed by the research project of 
high importance in the community(ies) 
involved?

9h. Im portance o f  the health  
problem (s) fo r  a ll AI/AN p eop le and the 
IHS A rea. Are the health problems 
addressed by the research project of 
high importance in all or major 
segments of AI/AN people, and in the 
IHS Area?

4i. Setting o f  the study. Should the 
research be done only, or be done best, 
in an AI/AN population, and in the 
proposed community(ies)?

10J. Utility o f  the product and  
experience to the com m unity(ies) and  
Service Units (SUs) involved.
Does the research project have a high 
expected utility of the product (e.g., new  
information) or of the experience [e.g., 
new  research skills, capabilities, 
resources, or liaisons to do practice- 
based or community-based research) to 
the coiiimunity(ies) and/or SUs 
involved?

5 k . Utility o f  the product and 
experience to the IHS and other AI/AN  
peop le. Does the research project have a 
high expected utility of the product 
[e.g., new  information) or of the 
experience [e.g., new research skills, 
capabilities, resources, or liaisons to do 
practice-based or community-based 
research) to the IHS, to the IHS Area, 
and/or to other AI/AN people?

5 1. Budget. (This criterion refers to 
section G. Budget.) Is the proposed 
budget sufficient to do the project? Is 
the proposed budget excessive? Is the 
proposed budget being used for the 
purchase of computers or other 
expensive equipment? If the research 
project is a competing continuation, are 
the additional years necessary? Is the 
cost justified by the expected benefit?

10 m. Key Personnel and Research  
Team. (This criterion refers to section H. 
Key Personnel and Research Team.)
Does the principal investigator have the 
training, experience, and time necessary 
to do and to manage the proposed 
research projects? Does the research 
team have the capabilities to carry out 
and complete the project successfully? 
FOR FURTHER INFORMATION CONTACT: 
William L. Freeman, M.D., Director, IHS 
Research Program or Donna Pexa, 
Research Program Coordinator, Office of 
Health Program Research and 
Development, 7900 South J. Stock Road, 
Tucson, AZ 85746-9352, (602) 295- 
2503. - ;

T his program is described at 93.905 in 
the Catalog; of Federal Domestic

Assistance. Executive Order 12372 
requiring intergovernmental review is 
not applicable to this program.

Dated: June 13,1994.
Michel E. Lincoln,
Acting Director.
[FR Doc. 94-14857 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 4160-16-M

National Institutes of Health

National Cancer Institute; Meeting of 
the Development Therapeutics 
Contracts Review Committee

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the Developmental Therapeutics 
Contracts Review Committee, National 
Cancer Institute, National Institutes of 
Health, on June 23,1994, at 
Gaithersburg Hilton, 620 Perry Parkway, 
Gaithersburg, Maryland 20877.

This meeting will be open to the 
public from 12 p.m. to 1 p.m. on June 
23 to discuss administrative details. 
Attendance by the public will be limited 
to space available.

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), title 5, U.S.C. and section 
10(d) of Public Law 92-463, the meeting 
will be closed to the public on Juné 23 
from 1:00 p.m. to adjournment for the 
review, discussion, and evaluation of 
individual contract proposals. These 
proposals and the discussions could 
reveal confidential trade secrets or 
comercial property such as patentable 
material and personal information 
concerning individuals associated with 
the proposals, disclosure of which 

: would constitute a clearly unwarranted 
invasion of personal privacy.

The Com m ittee M anagem ent Officer,
1 National Cancer Institute, Executive - 

Plaza North, room 630E, National 
Institutes of Health, 9000 Rockville 
Pike, Bethesda, Maryland 20892-9903, 
(301/496—5708), will provide a 
summary of the meeting and a roster of 
the committee members upon request.

Dr. Courtney Michael Kerwin, 
Scientific Review Administrator, 
Contracts Review Branch, Division of 
Extramural Activities, National Cancer 
Institute, National Institutes of Health, 
Executive Plaza North, room 601 A, 9000 
Rockville Pike, Bethesda, Maryland 
20892-9903, Tel. (301) 496-7421, will 
furnish substantive program 
information.

Ind iv iduals w ho plan  to  attend  and 
need special assistance such  as sign 
language in terpretation  or o ther 
reasonable accom m odations should  
contact Ms. A lm a O. Carter on (301)

; 496-7523 in advance of the meeting.
This notice is being published  Jess ; v 

than  15 days p rio r to the  m eeting due

to the difficulty of coordinating the 
attendance of members because of 
conflicting, schedules.
(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower, 
93.399, Cancer Control.)

Dated: June 10 ,1994.
Susan K. Feldman,
Committee Management Officer, MH.
(FR Doc. 94-14828 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILUNG CODE 4140-01-M

National Cancer Institute; M eeting of 
the National Cancer Advisory Board, 
Subcommittee To Eva luate the 
National Cancer Program

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the National Cancer Advisory Board, 
Subcommittee To Evaluate the National 
Cancer Program, June 27,1994 at the 
Skybird Meeting Center, O’Hare Airport, 
Chicago, Illinois.

The entire meeting wilibe open to the 
public from 9 a.m. to 5 p.m. Attendance: 
by the public will be limited to space 
available. Discussions will address the 
Board’s format, agenda items and 
activities of the National Cancer 
Advisory Board. Discussions will 
address the evaluation and 
achievements of the National Cancer 
Program.

Ms. Carole Frank, Committee 
Management Specialist, National Cancer 
Institute, National Institutes of Health, 
Executive Plaza North, room 6 3 0 M,
9000 Rockville Pike, Bethesda, . 
Maryland 20892 (301/496^-5708), will 
provide a summary of the meeting and 
a roster of the Subcommittee members 
upon request.

Ms. Cherie Nichols, Executive 
Secretary, Subcommittee To Evaluate 
the National Cancer Program, National 
Cancer Advisory Board, National Cancer 
Institute, National Institutes of Health, 
Building 31, room 11A23, Bethesda, 
Maryland 20892 (301/496-5515), will 
furnish substantive program 
information.

Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact Ms. Cherie Nichols on (301/ 
496-5515) in advance of the meeting.

This notice is being published less 
than 15 days prior to.the meeting due 
to the difficulty of coordinating the
attendance ,nf.members because of 
conflicting schedules.
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Dated: June 10,1994.
Susan K. F e ld m an ,

Committee M anagem ent O fficer, NIH.
[FR Doc. 94-14829 Filed 6-16-94; 8:45 am]
BILLING CODE 4140-01-M

National Institute on Deafness and 
Other Communication Disorders; 
Meeting of the Ad Hoc Voice and Voice 
Disorders Subcommittee of the 
National Deafness and Other 
Communication Disorders Advisory 
Board ■ ;J!;"

Pursuant to Public Law 92—463, 
notice is hereby given to the meeting of 
the Ad Hoc Voice and Voice Disorders 
Subcommittee of the National Deafness 
and Other Communication Disorders 
Advisory Board on July 8,1994. The 
meeting will take place from 1 p.m. to 
4 p.m. in Conference Room 7, Building 
31C, National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 
20892, and will be conducted as a 
telephone conference with the use of a 
speaker phone.

The meeting will be open to the 
public from 1 p.m. to 1:15 p.m. for a 
discussion of Subcommittee business. 
Attendance by the public will be limited 
to the space available.

In accordance with the provisions set 
forth in section 552b(c)(6), title 5, U.S.C. 
and section 10(d) of Public Law 92-463, 
the meeting will be closed to the public 
from 1:15 p.m. until adjournment for the 
discussion and recommendation of 
individuals to serve on a scientific panel 
to update the voice and voice disorders 
section of the Research Plan. These 
discussions could reveal personal 
information concerning these 
individuals, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy.

Summaries of the Subcommittee’s 
meeting and a roster of members may be 
obtained from Ms. Monica M. Davies, 
Executive Director, National Deafness 
and Other Communication Disorders 
Advisory Board, Building 31, room 
3C08, National Institutes of Health, 
Bethesda, Maryland 20892, (301) 402- 
1129, upon request. '

Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact the Executive Director in 
advance of the meeting.
(Catalog of Federal Domestic Assistance 
Program No. 93.173, Biological Research 
Related to Deafness and Communication 
Disorders). "-v. :

Dated: June 14,1994.
S u san  K . F e ld m an ,
Com m ittee M anagem ent O fficer, NIH.
[FR Doc. 94-14832 Filed 6-16-94; 8:45 am]
BILLING CODE 4140-01-M

Office of Inspector General

Program Exclusions: May 1994

AGENCY: Office of Inspector General, 
HHS.
ACTION: Notice of program exclusions.

During the month of May 1994, the 
HHS Office of Inspector General 
imposed exclusions in the cases set 
forth below. When an exclusion is 
imposed, no program payment is made 
to anyone for any items or services 
(other than an emergency item or 
service not provided in a hospital 
emergency room) furnished, ordered or 
prescribed by an excluded party under 
the Medicare, Medicaid, Maternal and 
Child Health Services Block Grant and 
Block Grants to States for Social 
Services programs. In addition, no 
program payment is made to any 
business or facility, e.g., a hospital, that 
submits bills for payment for items or 
services prbvided by an excluded party. 
Program beneficiaries remain free to 
decide for themselves whether they will 
continue to use the services of an 
excluded party evert though no program 
payments will be made for items and 
services provided by that excluded 
party. The exclusions have national 
effect and also apply to all other Federal 
non-procurement programs.

Subject, City, state Effective
date

Program-Related Convictions

Bishop, Timothy A., Bangor, ME 06/26/94
Gillespie, Marjorie A., Greeley,

CO ............. ......................... 05/26/94
Greenhouse, Niles F., Central

Square, NY ........... ............ 06/06/94
Grey, Bernard, Washington, DC 06/06/94
Hornick, Richard P., Wausau,

W l................. ........... 05/24/94
Mahoney, Dennis M., Newport,

NH ........................... . 06/06/94
Mannarino, Alfred, Brooklyn, NY 06/02/94
Marshall, Peter H., Chestertown,

MD .......................................... 06/06/94
Massaquoi, Martha Munda,

Inglewood, CA ........................ 06/05/94
Minor, Rex E., Fort Collins, CO . 05/26/94
Perez, Donna M., Racine, Wl .... 05/24/94
Stoural, Paul A., Scottsdale, AZ 05/26/94
Terrell, Darrin A., Glendale, CO . 05/26/94
Thorhas, Walter Lee, Fort Col-

tins, CO ................................... 05/26/94
1st Community Health Ctr, Ltd.,

Chicago, I L ------- 05/24/94

Subject, city, state Effective
date

Patient Abuse/Neglect
Convictions

Bolduc, Kevin M., Gardiner, ME 06/06/94
Burcham, Robin Roberson,

Tuscumbia, A L ............ .......... 05/24/94
Holman, Richard Scott, Apache

Junction, A Z ......................... 06/05/94
Jones, David Jerome, Green-

ville, AL ............................. 05/24/94
Kinchloe, Alice, ML Vernon, AL . 05/24/94
Kuriger, Carol Ann, Brush, CO .. 05/26/94
Morrison, Sharese I., Baltimore,

MD .................... ............... . 06/06/94
Torres, Ariel, Denver, CO ........ 05/26/94
Williams, Norris Joe, Pine Bluff,

AR ...................................... 06/05/94

Conviction for Health Care
Fraud

Brookhaven Clinical Lab Inc.,
Old Westbury, N Y ................ 06/02/94

Butera, Diane P., Jamestown,
N Y ............ .................. ........ 06/02/94

Cadolino, Silvio J., N.
Massapequa, N Y ................. 06/02/94

Cohen, Kenneth, New York, NY 06/02/94
Edwards, Shérif F., New York,

NY ................ ........ ............ . 06/02/94
Fass, Joel, Brooklyn, N Y .......... 06/02/94
Ferrefti, Julie A., Riverside, Rl ... 06/06/94
Geller, Herbert, North Bellmore,

NY ........................ ..... ......... 06/02/94
Goldfarb, Steven, Jericho, NY >*,' 06/02/94
Lippman, Richard, Dix Hills, NY , 06/02/94
Lobasso, Nicholas, Brooklyn, NY 06/02/94
Mahon, John, Setauket, N Y ...... 06/02/94
Paniccioli, Anthony C., Brooklyn,

NY 06/02/94
Richards, Jane È., Fairfield, ME 06/06/94
Richardson, Valérie C., Nash-

ville, NC .......... ........... 05/24/94
Rodman, Steven, Coram, NY .... 06/02/94
Rosen, Leslie, Rockaway, NY ..1, 06/02/94
Thomas, Charles W., Philadel-

phia, PA ............. ................. 06/06/94

Controlled Substance
Convictions

Fredal, Thomas H., Gross
Pointe Farms, Ml .......;.......... 05/24/94

Veal, Dennis J., Detroit, Mi ....... 05/24/94

License Revocation/
Suspension

Boren, Kathleen S., Concord,
NH .................................... . 06/06/94

Fulgenzi, Karen A., Sylvan Lake,
Ml .................................... . 05/24/94

Gomez, Fabian S., Montebello,
CA .................................. . 06/05/94

Grier, Barnett J.W. Jr., Hunting-
ton Beach, CA ........................ 06/05/94

Hulet, Mark Sylvester, Apple
Valley, CA ................................ 06/05/94

Krinos, Demetrios, Manchester,
NH ....................... ............... 06/06/94

Mees, Leonard F t, Chatham,
■ m a 06/06/94
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Subject, city, state Effective
date

Van Every, David B., Upland,
CA........................... —  06/05/94

Entities Owned/Controlled by 
Convicted

Family Footcare, Jackson Hgts,
NY ............ ...... ....... ..............

Orthotic Fitters & Services, Jack- 
son Hgts, NY ...................... .

06/02/94

06/02/94

Default on Heal Loan

Aitken, Steven T., Parma, OH ... 
Alien, Richard L., Morristown, NJ 
Baker, James W. ill; Jackson

ville, FL ............ ............. .....
Beckett, James E., Des Piaines,

IL ......................................
Benton, Craig R., Lampasas, TX 
Brightman, Brenda B., East

Cleveland, OH ...... .... .
Büchalter, Keith M., Hollywood,

FL ........................................
Carageorge, Dawn C., Tampa,

F L ........ ................ ........... .
Carpenter, Richard P., Saginaw,

M l...................... .......... ..... .
Ciepiela, Michael D., Tampa, FL 
Cully, Milton A. Jr., Cary, IL .......
Dewilde, Steven B., Algonac, Ml 
Dyess, Stephen J., Deer Park,

TX ...................... ................
Erwin, Herbert F., St. Louis, MO 
Farrell, Robert J., Oceanside,

C A ....... ........... ...................
Flores, Otto O., Santa Ana, CA . 
Foster, Heyward J. Ill, Easley,

S C ________ ___________ ...
Gill, Joseph C., Fayetteville, GA 
Haines, Dorma J., McKinieyviiie,

CA ______ _______ ________
Hall, Frederick J., Stone Moun

tain, GA ...________________
Hart, Cindy G., Lewisville, TN .... 
Harvey, Robert L , Bridgeport,

TN ................. .............. .
Hempstead, Kenneth E., Port

land, O R .................. .
Huntley, Norbert E., Portland,

OR ........... .............. ............
Jackson, Douglas, Forest Park,

GA ............................ ..........
Kadoe, David D., Brooklyn, NY .. 
Kermani, Aspen Dior, Quanah,

TX ............. ................. .
Keyes-Gross, Charles A., Lan

sing, IL .......... .....................
Lavender, Anthony G., Joliet,

M T .............. ....................
Lawrence, Doris J.M., Marietta,

G A ___________ ____.,____
Leaver, Janet M., Stoughton,

M A ___ __________________
Lopez, Luis E., Palm Desert, CA 
Mack, William E. Jr., Brookfield,

OH ...................... ............ .
McMillion, Doddjerry J., Rich

mond, VA  ............. .... 4.......
McSurdy, Bruce J., N.

Ridgeville, OH ______ _____ _
Miller, Micheál J., Hitt City, KS 
Naddaf, Jamileh K., Newton, IL ,

05/24/94
06/02/94

05/24/94

05/24/94
06/05/94

05/24/94

05/24/94

05/24/94

05/24/94
05/24/94
05/24/94
05/24/94

06/05/94
05/24/94

06/05/94
06/05/94

05/24/94
05/24/94

06/05/94

05/24/94
06/05/94

06/05/94

06/05/94

06/05/94

05/24/94
06/02/94

06/05/94

05/24/94

05/26/94

05/24/94

06/06/94
06/05/94

05/24/94

06/06/94

05/24/94
05/26/94
05/24/94

Subject, city, state Effective
date

Newton, Helen Denise, West 
Palm Beach, F L ................... 05/24/94

06/05/94
06/05/94
05/24/94

05/24/94
06/05/94

06/05/94

06/02/94

06/05/94

Peilerin, Stephen P., Ahwahnee, 
CA .................

Scott, Thamos L., Oakland, CA . 
Sheick, Steven A , Smyrna, GA . 
Stephens, Charles N., Marietta, 

G A .................................... .
Stratso, Nicholas, Pilot Point, TX 
Stratton, Christopher L., Tucson, 

AZ .......................... ............
Urbanek, Michelle M„ 
• Flemirrgton, N J .....................
Vance, Richard B., College Sta

tion, TX .....................

Section 1128Aa

Ikpe, Nsidibe, F t Lauderdale, FL 
Ikpe Medical Center, PA ., F t 

Lauderdale, F L .....................

05/13/94

05/13/94

Peer Review Organization 
Cases

Burke, Bernard James, Little 
Falls, NY ........................... •- 05/23/94

Dated: June 3,1994 .
James F. Patton,
Director, H ealth Care A dm inistrative 
Sanctions.
[FR Doc. 94-14802 Filed 6 -1 6 -9 4 ; 8:45 am) 
BILLING CODE 4150-04-P

Pubffc Health Service

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance

Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection requests it has submitted to 
the Office of Management and Budget 
(OMB) for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following requests 
have been submitted to OMB since the 
list was last published on Friday, May
27,1994.
(Call PHS Reports Clearance Officer on 
202—690—7100 for copies of request)..

1. Pretest of Screener/Baseline Round 
for the Household Component o f  the 
National Medical Expenditure Survey 
(NMES)—New—This request involves 
the pretest of the Screener/Baseline 
round of a household survey that will 
collect medical use, medical 
expenditures and health insurance 
coverage in subsequent rounds. The 
State-based pretest sample will be used 
to produce State estimates.
Respondents: Individuals or 
households; Number of Respondents: 
19,821; Number of Responses per 
Respondent: 1; Average Burden per

Response: 0.45 hour; Estimated Annual 
Burden: 8,912 hours.

2. National Survey of Family Growth, 
Cycle V—0920-0314 (Revision)—The 
survey provides data on childbearing, 
family formation (including, adoption), 
and maternal and child health. The data 
are used by the Office of Population 
Affairs, the National Institute of Child 
Health and Human Development, the 
Centers for Disease Control and 
Prevention and other agencies, and are 
disseminated through written reports 
and public use computer tapes. 
Respondents: Individuals or 
households; Number of Respondents: 
5,250; Number of Respondents: 5,250; 
Number of Responses per Respondent: 
1.115; Average Burden per Response: 
1.436 hours; Estimated Annual Burden: 
8,410 horns.

3. The National Survey of Laboratory 
Animal Use, Facilities, and Resources— 
0925-0350 (New)—The availability of 
Laboratory animals for research is 
limited, and decisions regarding this 
scarce resource must be made on the 
basis of accurate, objective information. 
In addition, there is concern regarding 
the state of the infrastructure for 
housing and using research animals. 
This survey will gather information that 
was last available in 1978. OMB has 
previously granted concept approval for 
this survey. Respondents: State or local 
governments, Businesses or other for- 
profit, Federal agencies or employees, 
Non-profit institutions, Small 
businesses or organizations; Number of 
Respondents: 3,000; Number of 
Responses per Respondent: 1; Average 
Burden per Responses: 1.4 hours; 
Estimated Annual Burden: 4,246 hours.

4. Indian Health Service Hospital 
Dental and Other Contract Health 
Service Reports—0917-0002 (Extension, 
no charge}—-These forms provide a 
description of the patient's diagnosis, 
procedures performed, health care 
services provided and fee charged to the 
Indian Health Service as a legal 
document for health car rendered. 
Copies of the form are used for billing 
purposes and the provision of the IHS 
program statistics. Respondents: State or 
local governments, Businesses or other 
for-profit, Non-profit institutions, and 
Small businesses or organizations; 
Number of Respondents: 8,809; Number 
of Responses per Respondent: 39; 
Average Burden per Response: 0.17 
hours; Estimated Annua) Burden:
60,267 hours.

5. IHS Project Proposal for the 
Provision of Sanitation Facilities (P.L. 
86—121)/Technical Assistance—0917- 
0001 (Reinstatement)—Form IHS-62 
solicits information from tribes 
regarding their needs for sanitation



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Notices 31257

facilities, their willingness and/or 
ability to operate and maintain the 
needed sariitation facilities, their ability 
and willingness to contribute funds/ 
labor to  the needed sanitation facilities, 
source of outside funding and their 
desire to develop ordinances/ 
regulations dealing with public health. 
Respondents: Individuals or 
households, State or local government; 
Number of Respondents: 500; Number 
of Responses per Respondent: 1;
Average Burden per Response: 1 hour; 
Estimated Annual Burden: 500 hours, 

Written comments and 
recommendations concerning the 
proposed information collections 
should be sent within 30 days of this 
notice directly to the OMB Desk Officer 
designated below at the following 
address: Shannah Koss, Human 
Resources and Housing Branch, New 
Executive Office Building, room 3002, 
Washington, DC 20503.

Dated: June 1 4 ,1 9 9 3 .
James S can lon ,
Director, Division o f  Data Policy, O ffice o f 
Health Planning and Evaluation.
[FR Doc. 9 4 -1 4 7 9 5  Filed 6 -1 6 -9 4 ;  8 :45  am]
BILLING CODE 4160-17-M

Office of Refugee Resettlement

Refugee Resettlement Program: 
Allocations to States of F Y 1994 Funds 
for Refugee Social Services and for 
Refugees Who Are Former Political 
Prisoners From Vietnam
AGENCY: Office of Refugee Resettlement 
(ORR), ACF, HHS.
ACTION: Final notice of allocations to 
States of FY 1994 funds for refugee1

11n addition to persons who meet all 
requirements of 45 CFR 400.43, “Requirements for 
documentation of refugee status,” eligibility for 
refugee social services also includes: (1) Cuban and 
Haitian entrants, under section 501 of the Refugee 
Education Assistance Act of 1980 (Pub. L. 96-422); 
(2) certain Amerasians from Vietnam who are 
admitted to the U.S. as immigrants under section 
564 of the Foreign Operations, Export Financing, 
and Related Programs Appropriations Act, 1988, as 
included in the FY 1988 Continuing Resolution 
(Pub. L. 100-202); and (3) certain Amerasians from 
Vietnam, including U.S. citizens, under title II of 
the Foreign Operations, Export Financing, and 
Related Programs Appropriations Acts, 1989 (Pub.
L. 100-461), 1990 (Pub.L. 101-167), and 1991 (Pub. 
L 101-513). For convenience, the term “refugee” is 
used in this notice to encompass all such eligible 
persons unless the specific context indicates 
otherwise.

Refugees admitted to the U.S. under admissions 
numbers set aside for private-sector-initiative 
admissions are not eligible to be served under the 
social service program (or under other programs 
supported by Federal refugee funds) during their 
period of coverage under their sponsoring agency’s 
agreement with the Department of State—usually 
two years from their date of arrival or until they 
obtain permanent resident alien status, whichever 
comes first

social services and for refugees who are 
former political prisoners from Vietnam. 
SUMMARY: This notice establishes the 
allocations to States of FY 1994 funds 
for social services under the Refugee 
Resettlement Program (RRP). In order to 
help meet the special needs of former 
political prisoners from Vietnam, the 
Director has added to the formula 
allocation $2,000,000 in funds 
previously set aside for social services 
discretionary projects. This notice 
eliminates the set-aside for mutual 
assistance associations (MAAs) as a 
separate component of the social service 
allocations.
EFFECTIVE DATE: June 17,1994. 
ADDRESSES: Office of Refugee 
Resettlement, Administration for 
Children and Families, 370 L’Enfant 
Promenade, SW., Washington, DC 
20447.
FOR FURTHER INFORMATION CONTACT:
Toyo Biddle (202) 401-9250. 
SUPPLEMENTARY INFORMATION: Notice of 
the proposed social service allocations 
to States was published in the Federal 
Register on March 14,1994 (59 FR 
11794). The population estimates that 
were used in the proposed notice have 
been adjusted as a result of additional 
population information submitted by 7 
States.
I. Allocation Amounts

The Office of Refugee Resettlement 
(ORR) has available $80,802,000 in FY 
1994 refugee social service funds as part 
of the FY 1994 appropriation for the 
Department of Health and Human 
Services (Pub. L. 103-112).

Of the total of $80,802,000, the 
Director of ORR will make available to 
States $68,681,700 (85%) under the 
allocation formula set out in this notice. 
These funds would be made available 
for the purpose of providing social 
services to refugees, In addition, the 
Director of ORR is making available 
$2,000,000 from discretionary social 
service funds to be allocated under the 
formula in this notice for additional 
services to former political prisoners 
from Vietnam. ORR intends FY 1994 to 
be the last year in which a special set- 
aside will be allocated for additional 
services for former political prisoners 
from Vietnam.
A. D iscretionary Social Service Funds 
fo r  V ietnam ese P olitical Prisoners

In recognition of the special • 
vulnerability of refugees who are former 
political prisoners from Vietnam, the 
Director of ORR has set aside $2,000,000 
from discretionary social service funds 
to be allocated under the formula set 
forth in this announcement, based on

the number of actual political prisoner 
arrivals in FY 1993. This formula 
allocation is shown separately in Table 
1 (cols. 7 and 8). States are required to 
use this allocation to provide additional 
services, as described below, to recent 
arrivals from Vietnam who are former 
political prisoners and members of their 
families.

Allowable services for the above-cited 
funds for political prisoners include the 
following direct services: (1) Specialized 
orientation and adjustment services, 
including peer support activities; and
(2) specialized employment-related 
services, as needed. Adjustment services 
include any service listed under 45 CFR 
400.155(c) of the ORR regulations.
Under no circumstances may these 
funds be used for direct cash payments 
or stipends, or for the purchase of 
advertising space or air time.

Allowable services under this 
allocation for Vietnamese political 
prisoners are intended to supplement, 
not to supplant, those services provided 
to refugees in general under the social 
service formula allocation, discussed 
below.

ORR intends to provide technical 
assistance to States and organizations 
that request it to assure effective 
program-development and 
implementation.

Because these funds are being 
provided specifically for services for 
former political prisoners from Vietnam, 
States which allocate social service 
funds to other local administrative 
jurisdictions, such as counties, shall do 
so for these hinds, using a formula 
which reflects arrivals of this target 
population during FY 1993.

ORR strongly encourages States and 
other contracting jurisdictions, in 
selecting service providers for the 
above, to award these funds, to the 
extent possible, to qualified refugee 
mutual assistance associations with 
experience serving the target 
population. All contractors receiving 
these funds should have Vietnamese 
language capacity and Vietnamese 
cultural understanding.

States are required to provide to ORR 
program performance information on 
the Vietnamese political prisoner 
program that meets the reporting 
requirements contained in 45 CFR 
92.40, under the terms and conditions of 
the social services grant awards to 
States. The information to be contained 
in the narrative portion of State 
quarterly performance reports must 
include: (1) Names of service 
contractors; (2) categories of activities 
provided; (8) numbers of persons 
served; and (4) outcomes, to the extent 
possible.
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B. Refugee S ocial Service Funds
The population figures for the social 

service allocation include refugees, 
Cuban/Haitian entrants, and Amerasians 
from Vietnam since these populations 
may be served through funds addressed 
in this notice. (A State must, however, 
have an approved State plan for the 
Cuban/Haitian Entrant Program in order 
to use funds on behalf of entrants as 
well as refugees.)

The Director will allocate $68,681,700 
to States on the basis of each State’s 
proportion of the national population of 
refugees who had been in the U.S. 3 
years or less as of October 1,1993 
(including a floor amount for States 
which have small refugee populations).

The use of the 3-year population base 
in the allocation formula is required by 
section 412(c)(1)(B) of the Immigration 
and Nationality Act (INA) which states 
that the “funds available for a fiscal year 
for grants and contracts (for social 
services] * * *. shall be allocated 
among the States based on the total 
number of refugees (including children 
and adults) who arrived in the United 
States not more than 36 months before 
the beginning of such fiscal year and 
who are actually residing in each State 
(taking into account secondary 
migration) as of the beginning of the 
fiscal year.”

As established in the FY 1991 social 
services notice published in the Federal 
Register of August 29,1991, section I, 
“Allocation Amounts” (56 FR 42745), a 
variable floor amount for States which 
have small refugee populations is 
calculated as follows: If the application 
of the regular allocation formula yields 
less than $100,000, then—

(1) a base amount of $75,000 is 
provided for a State with a population 
of 50 or fewer refugees who have been 
in the U.S. 3 years or less; and

(2) For a State with more than 50 
refugees who have been in the U.S. 3 
years or less: (a) A floor has been 
calculated consisting of $50,000 plus 
the regular per capita allocation for 
refugees above 50 up to a total of 
$100,000 (in other words, the maximum 
under the floor formula is $100,000); (b) 
if this calculation has yielded less than 
$75,000, a base amount of $75,000 is 
provided for the State.

ORR has consistently supported floors 
for small States in order to provide 
sufficient funds to carry out a m inim um  
service program. Given the range in 
numbers of refugees in the small States, 
we have concluded that a variable floor, 
as established in the FY 1991 notice, 
will be more reflective of needs than 
previous across-the-board floors.

The $12,120,300 in remaining social 
service funds (15% of the total funds

available) will be used by ORR on a 
discretionary basis to provide funds for 
individual projects intended to 
contribute to the effectiveness and 
efficiency of the refugee resettlement 
program. Grant announcements on 
discretionary initiatives will be issued 
separately.
Population To Be Served

Although the allocation formula is 
based on the 3-year refugee population, 
in accordance with the requirements of 
45 CFR Part 400 Subpart I—Refugee 
Social Services, States are not required 
to limit social service programs to 
refugees who have been in the U.S. only 
3 years. In keeping with 45 CFR 
400.147(a), a State must allocate an 
appropriate portion of its social service 
funds, based on population and service 
needs, as determined by the State, for 
services to newly arriving refugees who 
have been in the U.S. less than one year.

While 45 CFR 400.147(b) requires that 
in providing employability services, a 
State must give priority to a refugee who 
is receiving cash assistance, social 
service programs should not be limited 
exclusively to refugees who are cash 
assistance recipients. If a State intends 
to provide services to refugees who have 
been in the U.S. more than 3 years, 45 
CFR 400.147(c) requires the State to 
specify and justify as part of its Annual 
Services Plan those funds that it 
proposes to use to provide services to 
those refugees.

ORR expects States to ensure that 
refugee social services are made 
available to special populations such as 
Amerasians and former political 
prisoners from Vietnam, in addition to 
special funding that ORR may designate 
to address the special needs of these 
populations.

ORR funds may not be used to 
provide services to United States 
citizens, since they are not covered 
under the authorizing legislation, with 
the following exceptions: (1) Under 
current regulations at 45 CFR 400.208, 
services may be provided to a U.S.-born 
minor child in a-family in which both 
parents are refugees or, if only one 
parent is present, in which that parent 
is a refugee; and (2) under the FY 1989 
Foreign Operations, Export Financing, 
and Related Programs Appropriations 
Act (Pub. L. 100-461), services may be 
provided to an Amerasian from Vietnam 
who is a U.S. citizen and who enters the 
U.S, after October 1,1988.
Service Priorities

Refugee social service funding should 
be used to assist refugee families to 
achieve economic independence. To 
this end, ORR expects States to ensure

that a coherent plan of services is 
developed for each eligible family that 
addresses the family's needs from time 
of arrival until attainment of economic 
independence. Each service plan should 
address a family’s needs for both 
employment-related services and other 
needed social services.

Reflecting section 412(a)(l)(A)(iv) of 
the INA, the Director expects States to 
“insure that women have the same 
opportunities as men to participate in 
training and instruction.” In addition, 
States are expected to make sure that 
services are provided in a manner that 
encourages die use of bilingual women 
on service agency staffs to ensure 
adequate service access by refugee 
women. In order to facilitate refugee 
self-support, the Director also expects 
States to implement strategies which 
address simultaneously the employment 
potential of both male and female wage 
earners in a family unit, particularly in 
the case of large families. States are 
expected to make every effort to assure 
the availability of day care services in 
order to allow women with children the 
opportunity to participate in 
employment services or to accept or 
retain employment. To accomplish this, 
day care may be treated as a priority 
employment-related service under the 
refugee social services program. 
Refugees who are participating in 
employment services or have accepted 
employment are eligible for day care 
services. For an employed refugee, day 
care funded by refugee social service 
dollars must be limited to one year after 
the refugee becomes employed. States 
are expected to use day care funding 
from other publicly funded mainstream 
programs as a prior resource and are 
expected to work with service providers 
to assure maximum access to other 
publicly funded resources for day care.

In accordance with 45 CFR 400.146, if 
a State’s cash assistance dependency 
rate for refugees (as defined in 
§ 400.146(b)) is 55% or more, funds 
awarded under this notice (with the 
exception of the political prisoner set- 
aside) are subject to a requirement that 
at least 85% of the State’s award be used 
for employability services as set forth in 
§ 400.154. ORR expects these funds to 
be used for services which directly 
enhance refugee employment potential, 
have specific employment objectives, 
and are designed to enable refugees to 
obtain jobs in less than one year as part 
of a plan to achieve self-sufficiency.
This reflects the Congressional objective 
that “employable refugees should be 
placed on jobs as soon as possible after 
their arrival in the United States” and 
that social service funds be focused on 
“employment-related services, English-
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as-a-second-language training (in non
work hours where possible), and case- 
management services” (INA,
§ 412(a)(1)(B)). If refugee social service 
funds are used for the provision of 
English language training, such training 
should be provided concurrently, rather 
than sequentially, with employment or 
with other employment-related services, 
to the maximum extent possible. ORR 
also encourages the continued provision 
of services after a refugee has entered a 
job to help the refugee retain 
employment or move to a better job.

Since current welfare dependency 
data are not available, those States that 
historically have had dependency rates 
at 55% and above are invited to submit 
a request for a waiver of the 85% 
requirement if they can provide reliable 
documentation that demonstrates a 
lower dependency rate,

ORR will consider granting a waiver 
of the 85% provision if  a State meets 
one of the following conditions:

1. The State demonstrates to the 
satisfaction of the Director of ORR that 
the dependency rate of refugees who 
have been in the U.S. 24 months or less 
is below 55% in the State.

2. The State demonstrates to the 
satisfaction of the Director that (a) less 
than 85% of the State's social service 
allocation is sufficient to meet all 
employment-related needs of the State’s 
refugees and (b) there are non
employment-related service needs 
which are so extreme as to justify an 
allowance above the basic 15%. Or

3. In accordance with section 
412(c)(1)(C) of the INA, the State 
submits to the Director a plan 
(established by or in consultation with 
local governments) which the Director 
determines provides for the maximum 
appropriate provision of employment- 
related services for, and the maximum 
placement of, employable refugees 
consistent with performance standards 
established under section 106 of the Job 
Training Partnership Act.

Refugee social services should be 
provided in a manner that is culturally 
and linguistically compatible with a 
refugee's language and cultural 
background. In light of the increasingly 
diverse population of refugees who are 
resettling in this country, refugee 
service agencies will need to develop 
practical ways of providing culturally 
and linguistically appropriate services 
to a changing ethnic population. To the 
maximum extent possible, particularly 
during a refugee’s initial years of 
resettlement, refugee social services 
should be provided through a refugee- 
specific service system rather than 
through a system in which refugees am 
only one of many client groups being

served. When planning State refugee 
services, States are strongly encouraged 
to take into account the reception and 
placement (R & P) services provided by 
local resettlement agencies in order to 
utilize these resources in the overall 
program design and to ensure the 
provision of seamless services to 
refugees.

In order to provide culturally and 
linguistically compatible services in as 
cost-efficient a manner as possible in a 
time of limited resources, ORR 
encourages States and counties to 
promote and give special consideration 
to the provision of refugee social 
services through coalitions of refugee 
service organizations, such as coalitions 
of MAAs, voluntary resettlement 
agencies, or a variety of service 
providers. ORR believes it is essential 
for refugee-serving organizations to form 
close partnerships in the provision of 
services to refugees in order to be able 
to respond adequately to a changing 
refugee picture. Coalition-building and 
consolidation of providers is 
particularly important in communities 
with multiple service providers in order 
to ensure better coordination of services 
and maximum use of funding feu: 
services by minimizing the funds used 
for multiple administrative overhead 
costs.

States should also expect to use funds 
available under this notice to pay for 
social services which are provided to 
refugees who participate in alternative 
projects. Section 412(e)(7)(A) of the INA 
provides that:
The Secretary Jof HHS] shall develop and 
implement alternative projects for refugees 
who have been in the United States less than 
thirty-six months, under which refugees are 
provided interim support, medical services, 
support (social! services, and case 
management, as needed, in a manner that 
encourages self-sufficiency, reduces welfare 
dependency, and fosters greater coordination 
among the resettlement agencies and service 
providers.

This provision is generally known as 
the Wilsoa/Fish Amendment. The 
Department has already issued a 
separate notice in the Federal Register 
with respect to applications for such 
projects (50 FR 24533, June 11,1985). 
The notice on alternative projects does 
not contain provisions for the allocation 
o f additional social service funds 
beyond the amounts established in this 
notice. Therefore a State which may 
wi$h to consider carrying out such a 
project should take note of this in 
planning its use of social service hinds 
being allocated under the present 
notice.

Funding to MAAs

ORR has eliminated the set-aside for 
refugee mutual assistance associations 
as a separate component under the 
social service notice and instead has 
folded these funds into the social 
service formula allocation to States. 
Elimination of the MAA set-aside, 
however, is not intended to represent 
any reduction in ORR’s commitment to 
MAAs as important participants in 
refugee resettlement. ORR believes that 
the continued and/or increased 
utilization of qualified refugee mutual 
assistance associations in the delivery of 
social services helps to ensure the 
provision of culturally and linguistically 
appropriate services as well as 
increasing the effectiveness of the 
overall service system. Therefore, at a 
minimum, ORR expects States to 
continue to use MAAs as service 
providers at a level comparable to 
previous years. ORR strongly 
encourages States when contracting for 
services, including employment 
services, to give consideration to the 
special strengths of MAAs, whenever 
contract bidders are otherwise equally 
qualified, provided that the MAA has 
the capability to deliver services in a 
manner that is culturally and 
linguistically compatible with the 
background of the target population to 
be served. ORR also expects States to 
continue to assist MAAs in seeking 
other public and/or private funds for the 
provision of services to refugee clients.

ORR defines MAAs as organizations 
with the following qualifications:

a. The organization is legally 
incorporated as a nonprofit 
organization*, and

b. Not less than 51% of the 
composition of the Board of Directors or. 
governing board of the mutual 
assistance association is comprised of 
refugees or former refugees, including 
both refugee men and women.

State Adm inistration

States are reminded that under 
current regulations at 45 CFR 400.206 
and 400.207, States have the flexibility 
to charge the following types of 
administrative costs against their 
refugee program social service grant s, if 
they so choose: Direct and indirect 
administrative costs incurred for the 
overall management and operation of 
the State refugee program, including its 
coordination, planning, policy and 
program development, oversight and 
monitoring, data collection and 
reporting, and travel. See also State 
Transmittal No. 88-40.
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II. Discussion of Comments Received
We received 17 letters of comment in 

response to the notice of proposed FY 
1994 allocations to States for refugee 
social services. The comments are 
summarized below and are followed in 
each case by the Department’s response.

Comment: Fourteen commenters 
expressed their views regarding the 
proposed elimination of the MAA set- 
aside. Eleven commenters expressed 
concern over the proposed elimination 
of the MAA set-aside, while two 
commenters supported the elimination. 
One commenter was concerned that 
without the Federal requirement for a 
set-aside, the State would not be able to 
continue a State MAA set-aside in order 
to adhere to its general procurement 
requirements for contracting for social 
services. One commenter felt that the 
MAA set-aside represents the only 
structure through which ORR can 
recognize the role of MAAs in refugee 
resettlement. Another commenter felt 
that elimination of the set-aside 
reflected a distancing of ORR from the 
MAAs and did not create a level playing 
field for MAAs. Five commenters felt 
that elimination of the set-aside would 
represent a hardship on MAAs and 
would preclude MAAs from receiving 
any State social service funding. One 
commenter felt that there would be 
public pressure on States to award the 
exact amount of previous set-asides to 
MAAs and would create the need for a 
new tracking system to document the 
level of funding to MAAs to compare 
MAA funding with previous set-asides. 
One commenter asked for clarification 
on whether ORR will continue to 
require States to assist MAAs to seek 
other public and/or private funds as it 
has in the past.

R esponse: The elimination of the 
MAA set-aside is not intended to 
convey a diminution of ORR’s 
commitment to MAAs. We continue to 
believe in the importance of the role of 
MAAs in service provision and firmly 
believe that the involvement of MAAs is 
essential to effective refugee 
resettlement.

ORR first instituted a set-aside for 
MAAs over 10 years ago as an incentive 
to States to work with and fund MAAs. 
At that time, MAAs were emerging as 
important organizations in the refugee 
resettlement field. We felt that States 
needed to be encouraged to begin 
funding these organizations as service 
providers. Today, the situation is quite 
different; we believe that MAAs are now 
in a position to compete effectively for 
refugee social services funds. Many 
MAAs have succeeded in becoming 
highly qualified and experienced

service agencies and, in many States, 
have been able to obtain a much higher 
level of refugee social service funding 
than is available under the MÁA set- 
aside. For this reason, wre believe the 
MAA set-aside has served its purpose 
and should be discontinued at the 
Federal level. This in no way suggests 
that States should lower their 
commitment to using MAAs to provide 
services to refugees; to the contrary, we 
expect and encourage States to continue 
to use MAAs as service providers at 
levels comparable to previous years. In 
addition, MAAs may compete for 
funding under ORR’s discretionary 
programs which are open to nonprofit 
organizations.

We inadvertently deleted the language 
that has appeared in previous notices 
requiring States to assist MAAs in 
seeking other public and/or private 
funds for the provision of services to 
refugee clients. We have included 
similar language in this notice which 
strongly encourages, but does not 
require, States to assist MAAs in seeking 
other public and/or private funds for the 
provision of services.

Comment: Two commenters requested 
clarification regarding ORR’s 
expectation that States should ensure 
that refugee social services are provided 
to special populations such as 
Amerasians and former political 
prisoners from Vietnam. One 
commenter made the point that all 
refugees are special populations.
Another commenter felt that while a 
State can ensure that services are made 
available to special populations, a State 
cannot ensure that services are 
provided, since it cannot ensure that 
refugees will access the services offered. 
The commenter suggested that the 
language in the notice be revised to 
acknowledge this distinction.

R esponse: The phrase “such as” is not 
intended to suggest an inclusive list of 
special populations, but simply to 
provide examples of such special 
populations. We agree that States can 
only ensure that services are made 
available to refugees. The language in 
the notice has been changed to reflect 
ORR’s expectation that States should 
ensure that refugee social services aré 
made available to special populations.

Comment: Two commenters requested 
clarification regarding ORR’s 
expectation that States should ensure 
that a coherent plan of services is 
developed for each eligible family that 
addresses the family’s needs from time 
of arrival until attainment of economic 
independence. One commenter pointed 
out that a plan of services can only be 
developed for individuals and families 
that access services and recommended

that the language in the notice be 
revised to clarify this point. The 
commenter also questioned how the 
definition of an “eligible family” would 
apply to recent arrivals who are single. 
Another commenter questioned what is 
meant by “a coherent plan of services 
from time of arrival until attainment of 
economic independence”.

R esponse: Our intent regarding a 
coherent plan of services is for such a 
plan to be developed for every family 
that applies for services or receives cash 
assistance. We believe that a State Can 
ensure that this is carried out by 
requiring its providers to develop such 
plans. Refugees who are single 
individuals, without family, should be 
considered an eligible one-person 
family unit. “A coherent plan of 
services from time of arrival until 
attainment of economic independence” 
means the development of a  
comprehensive service plan that 
includes the provision of employment- 
related and other services needed to 
help a newly arrived family move to a 
point of economic self-support.

Comment: Three commenters 
commented on ORR’s expectation that 
services should be provided in a manner 
that is culturally and linguistically 
compatible. Two of the commenters 
indicated that this expectation would 
require the provision of services through 
a refugee-specific system which, they 
felt, would be financially impractical. 
Both commenters felt that it would be 
more cost-effective to fold refugee 
services info the existing mainstream 
system. Another commenter expressed 
support for the provision of services 
through a refugee-specific system. One 
commenter asked for a clear definition 
of what “culturally and linguistically 
compatible” means.

R esponse: What ORR means by the 
provision of services in a manner that is 
culturally and linguistically compatible 
is that an agency providing refugee 
social services miist employ or contract 
with staff who (1) speak the native 
language of and (2) are either from the 
same ethnic background as, or are 
culturally knowledgeable of, the refugee 
populations the agency serves, and must 
use these staff in the provision of 
services to refugee clients.

Regarding the cost-effectiveness of a 
refugee-specific service system, we 
believe that the investment of refugee 
program funds in a refugee-specific, 
service system, particularly in the initial 
years after a refugee’s arrival in the U.S., 
will prove to be more cost-effective in 
the long run than serving refugees 
through a mainstream system. The 
provision of services through a service 
provider system whose only clientele is
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refugees is likely to result in more 
tailored and comprehensive services to 
refugees, resulting, we believe, in earlier 
employment and self-sufficiency than 
what would otherwise occur when 
refugees are served through a 
mainstream system. Refugees often tend 
to receive minimal services or are the 
last to be served in mainstream systems 
where they are one of many client 
groups served. We wish to emphasize, 
however, that there is nothing to 
preclude, and in fact we encourage, the 
use of mainstream resources to augment 
the services provided through a refugee- 
specific service system.

Comment:Two commenters had 
concerns regarding ORR's 
encouragement to States and counties to 
give special consideration to coalitions 
of refugee service organizations. One 
commenter expressed concern about 
how coalitions would be more cost- 
effective. The commenter also 
questioned how ORR envisions special 
consideration for coalitions in relation 
to the competitive procurement process. 
Another commenter felt that 
coordination should not be mandated as 
an end in itself. The commenter felt that 
if early employment is the goal, local 
service systems should be as 
uncomplicated as possible in order to 
get the job done efficiently. The 
commenter was concerned that current 
providers that are doing an effective job 
would be dismantled prematurely.

Response: We believe that the 
formation of coalitions among refugee 
service agencies ought to lead to service 
delivery efficiencies and to a rational 
downsizing of existing systems that will 
be necessary to keep pace with the 
changing nature of the refugee 
population to be served. We believe the 
formation of coalitions will enable the 
pooling of varied talents and skills 
within the agencies to more efficiently 
serve the changing population of refugee 
arrivals that will occur over the next few 
years. We also believe that the formation 
of coalitions should result in the 
reduction of administrative costs such 
as accounting and reporting costs, 
making coalitions more competitive. In 
addition, we believe the formation of 
coalitions will result in better 
coordination of services to refugees.

Encouragement of or special 
consideration for coalitions should not 
interfere with State procurement 
requirements. Coalitions wifi. have to 
compete along with other applicants. 
However, States in their Requests for 
Proposals (RFPs) could choose to 
include language that encourages the 
formation of coalitions or could include 
bonus points for coalitions in the

scoring criteria, as long as these actions 
do not violate State procurement rules.

Comment: One commenter requested 
clarification on whether language in the 
notice such as “States are strongly 
encouraged” and “the State should” is 
advisory or is a mandatory requirement.

R esponse: When ORR uses phrases 
such as “States are strongly 
encouraged,” “States are expected to/* 
or “the State should/* the language is 
advisory in nature and should not be 
interpreted as a mandatory requirement.

Comment: Six commenters made 
comments regarding requirements for 
the use of discretionary funds for 
services to former political prisoners 
(FPP) from Vietnam. One commenter 
requested that ORR specify which 
family members are eligible for services 
under the FPP set-aside or allow States 
and counties to make that 
determination. The commenter also 
requested that ORR define what 
adjustment services may be provided 
under the FPP program and 
recommended that ORR use the same 
definition as used in 45 CFR 200.155(c) 
of the ORR regulations. One commenter, 
noting ORR*s prohibition against the 
purchase of advertising space and air 
time with FPP funds, recommended that 
paid outreach announcements through 
refugee community media and -
Vietnamese newspapers be allowed 
under the FPP program.

One commenter noted that ORR 
requires States to allocate FPP funds 
using a formula that reflects recent and 
anticipated arrivals of former political 
prisoners. The commenter pointed out 
that there is no timely or reliable source 
of anticipated arrivals by State and 
recommended limiting the State 
allocation formula to recent arrivals and 
recommended defining the term “recent 
arrivals,” One commenter 
recommended that counties which 
administer FPP programs be granted 
10% for administrative costs and that 
States should be limited to no more than 
2% for administrative costs.

Two commenters recommended 
dropping outcomes as a performance 
reporting requirement under the FPP 
program. One of the commenters 
questioned the increased reporting 
requirements when the FPP program is 
entering its last year of operation. 
Another commenter recommended 
accepting available individual contract 
data on outcomes since it would be 
difficult in some States with a wide 
range of FPP ¡services to provide a 
program-wide outcomes report. One 
commenter supported the proposed FPP 
reporting requirements and did not feel 
the increased reporting requirements 
would add significantly to existing

workloads. Another commenter 
recommended that FPP projects be 
supported that demonstrate 
accountability for outcomes such as 
those that occurred in the Amerasian 
projects. The commenter further 
suggested that ORR should require 
coordination between the agencies that 
provide FPP services and the voluntary 
agencies that resettle former political 
prisoners.

R esponse: Family members who are 
eligible for services under the FPP set- 
aside include any relative of a former 
political prisoner who lives in the same 
household with the FPP. Adjustment 
services are defined as those services 
listed under 45 CFR 400.155(c) of the 
ORR regulations. This definition is 
included in this notice. Regarding the 
use of FPP funds for paid outreach 
announcements through the refugee 
media, our position is unchanged on 
this issue; we do not feel that the 
purchase of advertising space and air 
time constitutes an effective use of FPP 
funds. FPP providers should work with 
the voluntary agencies that resettled 
FPP refugees to contact these refugees 
within the constraints of the Privacy 
Act.

We agree with the comment regarding 
the difficulty of basing a State allocation 
formula on anticipated arrivals and have 
dropped this factor from the formula. In 
the interest of consistency, we have 
changed the notice to require States to 
allocate FPP funds using a formula 
which reflects arrivals during FY 1993 
to local jurisdictions, the same formula 
used by ORR to allocate FPP funds to 
States. We have no specific guidance 
regarding the distribution of 
administrative costs between county 
and State; this is an issue that should be 
resolved between the county and the 
State. All costs claimed against grants 
must be in conformity with HHS grants 
regulations at 45 CFR part 92 and other 
applicable Federal requirements.

In regard to performance requirements 
for the FPP program, we have not added 
any new reporting requirements. As in 
FY 1993, States are required to provide 
program performance information on 
the FPP program consistent with the 
reporting requirements contained in 45 
CFR 92.40, under the terms and 
conditions of the social services grant 
awards to States. In addition, we have 
simply clarified that the information to 
be reported must include the four items 
listed in this notice. Regarding program 
outcomes, States may provide available 
outcome data from individual contracts. 
In regard to suggestions for additional 
requirements for FPP projects, we have 
decided not to consider additional
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requirements since this is the last year 
of the FPP set-aside programs ; *

Comment: Five commentera - 
addressed the issue of ORR’s use of;15% 
of social service funds for ORR • 
discretionary grants* Two commentera 
indicated support for the 15% 
discretionary use, while two 
commentera objected it. One commenter 
recommended that there should be 
equitable distribution of discretionary 
funding with input and involvemént of 
States, an expansion of selection panels, 
more lead time to develop proposals, 
and the development of meaningful 
evaluation criteria. Another commenter 
felt that the notice should describe the 
focus of discretionary funds for FY 
1994, as has been done in previous 
years... ■

R esponse: We continue to believe that 
it is necessary to maintain a portion of 
social service funds for discretionary 
use in order to carry out national 
initiatives and special projects that 
respond to changing needs and 
circumstances in the refugee program. 
Regarding the issue of equitablê 
distribution, discretional funds are 
awarded on a competitive basis, based 
on the quality of applications in relation 
to the evaluation criteria, rather tisan on 
the basis ofa population-based 
allocation formula. Therefore, the 
geographic distribution of funds 
awarded on the basis of merit may riot 
be the same as a distribution by formula. 
Regarding more State involvement in 
discretionary funding, since States are 
frequently competitors for ORR 
discretionary funds, along with other 
applicants, it is not possible to involve , 
States in funding décisions without 
creating a conflict of interest, a violation 
of Federal grant rules! We do not believe 
our selection panels need to be 
expanded; ORR selection panels have 
traditionally been broad-based, 
involving a varied group of experts from 
the resettlement field and other ■■ * 
disciplines. We agree'that sufficient lead 
time is necessary to develop proposals; 
we ate committed to allowing as much 
lead time as the grant process timetable 
will bear. We also agree that the use of 
meaningful evaluatiph criteria is* 
essential in tiie review Of grant 
applications; such evaluation criteria 
are included in our grant 
announcements. We have hot included - 
a description of our discretionary focus 
for FY 1994 because we have been in 
the process of revamping our 
discretionary program agenda this year. ‘ 
FY 1994 grant announcements have >■ 
recently been made available in the • \ 
Federal Register* ' >

Comment: Three commentera i . ; g ; 
expressed Support for the concurrent v

provision of English language training 
With employment and employment- ;i - 
related services. One commenter 
recommended that the provision of 
English language training be tied to the 
provision of vocational training and that ; 
the notice reflect this emphasis.

Response; We do not believe that 
English language training should be tied 
exclusively to one type of employment- 
related Service such as vocational 
framing. Our intent is to encourage the 
concurrent provisiori of English 
language training in concert with other 
employment-related services to Speed . 
the process of a refugee becoming 
employed arid self-sufficient. At the 
same time, we want to discourage the 
provision of English language training 
in a sequential manner, as a prerequisite 
to receivihg other employment-related 
services.

Comment: One commenter requested 
clarification regarding the meaning of 
“appropriate coordination“ with 
reception and placement (R & P) 
agencies to ensure the provision of 
seamless seivices to refugees.

R esponse: Appropriate coordination 
means working, with R & P agencies to 
ensure that there is a smooth transition 
between services provided by the R & P 
agencies and services provided to 
refugees through the State program.
When planning services* a State should 
take into account what services are 
provided by R & P agencies so that there 
is a relationship and a continuum 
between R & P services and State- 
funded services and ari absence of 
service gaps or service duplication.

Coirjmeni.vOnecommenter expressed 
concurrence with the need for 
continued provision of services after 
employment to help a refugee retain 
employment or move to a better job. The 
commenter recommended that ORR 
review the list of services in 45 CFR 
400.153 through 400.156 arid if 
additional services are desired, specify 
them in the notice.

R esponse: We are reviewing the list of 
allowable services in 45 GFR subpart I 
to determine if changes should be made. 
Such changes would have to be made 
through a regulatory change, not 
through the notice.

Comment: Two commentets 
commended ORR for not restricting 
services to a 36-month refugee 
population:, while one commenter 

! expressed disappointment that ORR did 
not limit services to a 36-month 
population*?

R esponse: As a point of clarification; 
»restriction of services to a time-limited 
population could only be effected 
through regulatory action.

Com m ent: One commenter 
complained that the requirement that 
States must specify and justify the use 
of funds for services to refugees who 
have been in the U.S. more than 3 years 
is a reversal from previous years when 
a justification was required to use social 
service funds for newly-arrived 
refugees.

R esponse: ORR regulations under 45 
CFR 400.147 require that both the use of 
funds for services to newly arriving 
refugees (§ 400.147(a)) and the usé of 
funds for services to refugees who have 
been in the U.S. more than 36 months 
(§ 400.147(c)) must be specified and 
justified as part of a State’s annual 
services plan. This regulation has been 
in effect since July 1,1989. The notice 
this year simply emphasized 
§ 400.147(c) instead of § 400.147(a).

Comment: One commenter objected to 
the requirement that funds should be 
used for services designed to get 
refugees a job in less than one year, 
while one commenter Supported the 
one-year requirement.

R esponse: We have responded to this 
comment in previous notices. Since otir 
position remains unchanged, we refer 
the commenter to our response in the 
FY 1993 final social ¡service notice, 
published in the Federal Register on 
July 28,1993 (58 FR 40437).

Com m ent: One commenter 
recommended that the notice clarify 
that social service funds may be used to 
serve unemployed refugees who are not 
receiving.cash assistance as long as cash 
assistance recipients make up a 
percentage of the social services 
caseload which is at or above the State’s 
welfare dependency rate. The 
commenter indicated that the State 
currently interprets the ORR notice to 
mean that only cash assistance clients 
may receive services.

R esponse: We believe the notice is 
clear that social services funds may be 
üséd to serve non-cash-assistance 
recipients. Thenotice, under the Section 
“Population to be Served,” states that 
“social service programs should not be 
limited exclusively to refugees who are 
easKassistance recipients.” However, as 
the Wording indicates, this is not a 
mandatory requirement. States are not 
required to ensure that cash assistance 
recipients make up a percentage of the 
social services caseload that is not less 
than thé State’s welfare dependency 
rate. States, however, are required to 
give priority to a refugee who is 
receiving cash assistancé.

Com m ent: One commenter objected to 
tbe usé of a floor amount for small 

; States.';':' ;;j: f' -? f ;
R esponse: We hâVereépondèdtothis 

comment in previdusiriotices? Sinfce ©hr
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position has not changed on this issue, 
we refer the commenter to our response 
in the FY 1993 final social service 
notice, published in the Federal 
Register on July 28,1993 (58 FR 40437).

Comment: Two comment ers objected 
to unlimited State administrative costs 
for social services. One commenter 
recommended capping administrative 
costs at 5% for any State receiving more 
than $12 million in social service funds 
and recommended that counties be 
allowed a maximum of 20% for 
administrative costs.

R esponse: Since the statute does not 
specify a limitation on the amount of 
social service funds that can be used for 
administrative costs, we have not 
imposed a limit on States, choosing 
instead to allow States to make that 
determination. In regard to the 
percentage of funds that counties may 
use for administrative costs, this is an 
issue that needs to be resolved between 
comity and State, not ORR. As noted 
earlier, all costs must meet Federal grant 
requirements.

Comment: One commenter' suggested 
that ORR consider safeguards to ensure 
that primary emphasis is placed on 
serving new arrivals, with services 
beyond the initial period being the 
exception and only allowable if a State 
has been successful in meeting the 
needs of new arrivals.

Response:Such a requirement could • 
be put into effect only through 
regulatory action. We are giving this 
issue consideration.

Comment: One commenter felt that it 
is unwise to rely heavily on the 
presence of bilingual female staff as the 
key factor in improving services to 
refugee women. The commenter felt that 
the relevance of service matters much

Response: The issue is access to 
services, not just relevance of service.
We believe that access to services and 
communication between client and 
provider improve significantly for 
refugee women when there are bilingual 
women on staff to provide services to 
these clients.

III. Allocation'Formula
Of the funds available for FY 1994 for 

social services, $68,681,700 is allocated 
to States in accordance with the formula 
specified below. A State’s allowable 
allocation is calculated as follows:

1. The total amount of funds 
determined by the Director to be 
available for this purpose; divided by—

2. The total number of refugees and 
Cuban/Haitian entrants who arrived in 
the United States not more than 3 years 
prior to the beginning of the fiscal year 
for which the funds are appropriated 
and the number of Amerasians from 
Vietnam eligible for refugee social 
services, as shown by the ORR Refugee 
Data System. The resulting per capita 
amount will be multiplied by—

3. The number of persons in item 2, 
above, in the State as of October 1,1993, 
adjusted for estimated secondary 
migration.

The calculation above yields the 
formula allocation for each State. 
Minimum allocations for small States 
are taken into account.

Allocations for political prisoners are 
based on FY 1993 arrival numbers for 
this group in each State from the 
Refugee Data Center and are limited to 
States with 170 or more political 
prisoner arrivals. We have limited the 
population base to FY 1993 political 
prisoner arrival numbers because these 
funds are intended to serve recent 
arrivals. We have not included States 
with fewer than 170 former political 
prisoners in the political prisoner 
allocations formula because the 
resulting level of funding would be 
insignificant. In these States, we believe 
the small number of political prisoners 
could be adequately served under the 
State’s refugee social services program.
IV. Basis of Population Estimates

The population estimates for the 
allocation of funds in FY 1994 are based 
on data oh refugee arrivals from the 
ORR Refugee Data System, adjusted as 
of October 1,1993, for estimated 
Secondary migration. The data base 
includes refugees of all nationalities, 
Amerasians from Vietnam, and Cuban 
and Haitian entrants.

For fiscal year 1994, ORR’s formula 
allocations for the States for social 
services are based on the numbers of 
refugees and Amerasians who arrived, 
and on the numbers of entrants who 
arrived or were resettled, during the 
preceding three fiscal years: 1991,1992, 
and 1993, based on final arrival data by 
State. Therefore, estimates have been 
developed of the numbers of refugees 
and entrants with arrival dr resettlement

dates between October.!, 1990, and 
September 30,1993, who are thought to 
be living in each State as Of October 1,
1993. Refugees admitted under the 
Federal Government’s private-sector 
initiative are not included, since their 
assistance arid services are to be 
provided by the private sponsoring 
organizations under an agreement with 
the Department of State.

The estimates of secondary migration 
were based on data submitted by all 
participating States on Form GRK-11. 
The total migration reported by each 
State was summed, yielding in- and out
migration figures and a net migration 
figure for each State. The net migration 
figure was applied to the State’s total 
arrival figure, resulting in a revised 
population estimate. Because the 
reporting period covered on Form ORR- 
l i  was a maximuiri of only 8 months as 
of June 1993 for the majority of States 
whose reporting base was their cash/ 
medical assistance caseload, extra 
weight was given to the secondary 
migration reported by those States to 
arrive at estimates of secondary 
migration over a 36-month period. In 
1993, no count of recently-arrived 
refugee children was available from the 
Department of Education for use as a 
comparison.

Estimates were developed separately 
for refugees and entrants and then 
combined into a total estimated 3-year 
refugee/entrant population for each 
State. Eligible Amerasians are included 
in the refugee figures.

Table 1, below, shows the estimated
3-year populations, as of October 1,
1993, of refugees (col. 1), entrants (col.
2) , and total refugees and entrants (col.
3) ; the formula amounts which the 
population estimates yield (col, 4); and 
the allocation amounts after allowing for 
the minimum amounts (col. 5). Table 1 
also shows the number of former 
political prisoner arrivals in FY 1993 
(col. 6); and the allocation amounts for 
services to this population (col. 7).

V. Allocation Amounts

Funding subsequent to the 
publication of this notice will be 
contingent upon the submittal and 
approval of a State annual services plan, 
as required by 45 CFR 400.11(b)(2). The 
following amounts are allocated for 
refugée social servicés in FY 1994:
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Table 1.— Estimated 3-Year Refugee/Entrant Populations of S tates Participating in the Refugee Program 
and S ocial S ervice Formula Amounts and Allocations for FY 1994; and Former Political P risoner Ar
rivals and Allocations for FY 1994

State Refugees

(1)

- Entrants 

(2)

Total popu
lation

(3)

Formula
amount

(4)

Allocation

(5)

Former politi
cal prisoner ar

rivals from 
Vietnam in FY 

1993

(6)

Former politi
cal prisoner al

location

(7)

Alabama.................. 894 19 913 $163,826 $163,826 39 $0
Alaska®.................... 134 0 134 24,045 75,000 14 0
Arizona.................... 4,023 40 4,063 729,053 729,053 183 16,029
Arkansas ............ ..... , 296 0 296 53,113 94,142 64 0
Californiab ................ 96,019 499 96,518 17,318,904 17,318,904 10,279 900,324
Colorado.................. 3,915 2 3,917 702,855 702,855 230 20,145
Connecticut.............. 3,401 75 3,476 623,723 623,723 130 0
Delaware......... ........ 112 12 124 22,250 75,000 6 0
District of Columbia.... 2,760 18 2,778 498,476 498,476 181 15,854
Florida ..................... 12,898 15,989 28,887 5,183,398 5,183,398 546 47,823
Georgia ................... 8,811 51 8,862 . 1,590,171 1,590,171 1,294 113,040
Hawaii ..................... 982 0 982 176,207 176,207 119 0
Idaho ....................... 925 4 929 166,697 166,697 111 0
Illinois...................... 13,511 102 13,613 2,442,676 2,442,676 358 31,357
Indiana .................... 1,160 6 1,166 209,224 209,224 73 0
Iowa......................... 3,139 2 3,141 563,612 563,612 250 21,897
Kansas .................... 2,201 3 2,204 395,479 395,479 282 24,700
Kentucky .................. 1,911 16 1,927 345,775 345,775 159 0
Louisiana.................. 2,503 58 2,561 459,538 459,538 306 26,802
Maine ...................... 627 0 627 112,507 112,507 4 0
Maryland .................. 7,501 174 7,675 1,377,179 1,377,179 342 29,955
Massachusetts ......... 10,973 294 11,267 2,021,717 2,021,717 601 52,641
Michigan.................. 7,212 38 7,250 1,300,919 1,300,919 241 21,109
Minnesota................. 7,458 0 7,458 1,338,241 1,338,241 421 36,875
Mississippi................ 176 0 176 31,581 75,000 19 0
Missouri................... 5,052 26 5,078 911,181 911,181 330 28,904
Montana ............... . 345 0 345 61,906 100,000 0 0
Nebraska.................. 2,242 0 2,242 402,298 '  402,298 215 18,832
Nevada ..................... 828 168 996 178,719 178,719 38 0
New Hampshire ....... 571 0 571 102,459 102,459 88 0
New Jersey .............. 7,558 496 8,054 1,445,186 1,445,186 262 22,948
New Mexico ............. 1,086 164 1,250 224,296 224,296 39 0
New York ................. 65,250 760 66,010 11,844,639 11,844,639 527 46,159
North Carolina.......... 3,543 22 3,565 639,693 639,693 177 15,503
North Dakota............ 1,024 0 1,024 183,744 183,744 48 0
O hio ...................... . 6,042 39 6,081 1,091,157 1,091,157 164 0
Oklahoma................. 1,629 1 1,630 292,482 292,482 288 25,226
Oregon .................... 5,913 58 5,971 1,071,419 1,071,419 * 373 32,671
Pennsylvania............ 11,048 86 11,134 1,997,852 1,997,852 353 30,919
Rhode Island............ 1,066 11 1,077 193,254 193,254 3 0
South Carolina......... 450 2 452 81,106 100,000 79 0
South Dakota ........... 1,223 0 1,223 219,451 219,451 0 0
Tennessee ............... 3,294 32 3,326 596,808 596,808 196 17,167
Texas ..................... 16,672 178 16,850 3,023,514 3,023,514 2,272 . 199,001
Utah......................... 1,758 0 1,758 315,450 315,450 135 0
Vermont.................. . 714 0 714 128,118 128,118 16 0
Virginia .................... 6,195 22 6,217 1,115,560 1,115,560 805 70,509
Washington .............. 19,170 1 19,171 3,439,987 3,439,987 1,522 133,310
West Virginia............ 85 0 85 15,252 75,000 0 0
Wisconsin................. 4,876 1 4,877 875,114 875,114 22 0
Wyoming ................. 0 0 0 0 75,000 0 0

Total .............. 361,176 19,469 380,645 68,301,811 68,681,700 24,204 2,000,000
aThe Alaska allocation has been awarded for a WilsorVFish demonstration project.
b A portion of the California allocation is expected to be awarded to continue a Wilson/Fish project in San Diego.

VI. Paperwork Reduction Act

This notice does not create any 
reporting or recordkeeping requirements 
requiring OMB clearance.

(Catalog of Federal Domestic Assistance No. 
93.566 Refugee Assistance—State 
Administered Programs)

Dated: June 6 ,1994 .
Lavinia Limon,
Director, O ffice o f Refugee Resettlem ent.
[FR Doc. 94-14758  Filed 6 -1 6 -9 4 ; 8:45 am]
BILUNG CODE 4184-01-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development
[Docket No. N-94-1917; FR-335Q-N-88]

Federal Property Suitable as Facilities 
To Assist the Homeless; Notice

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: N o t ic e .

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless.
ADDRESSES: For further information, 
contact Barbara Richards, room 7262, 
Department of Housing and Urban 
Development, 451 Seventh Street SW,, 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708—2565 
(these telephone numbers are not toll- 
free), or call the toll-free Title V 
information line at 1—800—927—7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with 56 FR 23789 (May 24, 
1991) and section 501 of the Stewart B. 
McKinney Homeless Assistance Act (42 
U.S.C. 11411), as amended, HUD is 
publishing this Notice to identify 
Federal buildings and other real 
property that HUD has reviewed for 
suitability for use to assist the homeless. 
The properties were reviewed using 
information provided to HUD by 
Federal landholding agencies regarding 
unutilized and underutilized buildings 
and real property controlled by such 
agencies or by GSA regarding its 
inventory of excess or surplus Federal 
property. This Notice is also published 
in order to comply with the December 
12,1988 Court Order in National 
Coalition for the Homeless v. Veterans 
Administration, No. 88-2503-OG 
(D.D.C.)

Properties reviewed are listed in this 
Notice according to the following 
categories: Suitable/available, suitable/ 
unavailable, suitable/to be excess, and 
unsuitable. The properties listed in the 
three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD: (1) Its intention to make the 
property available for use to assist the 
homeless, (2) its intention to declare the 
property excess to the agency’s needs, or
(3) a statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless.

Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 60 days 
from the date of this Notice. Homeless 
assistance providers interested in any 
such property should send a written 
expression of interest to HHS, addressed 
to Judy Breitman, Division of Health 
Facilities Planning, U.S. Public Health 
Service, HHS, room 17A-10, 5600 
Fishers Lane, Rockville, MD 20857;
(301) 443—2265. (This is not a toll-free 
number.) HHS will mail to the 
interested provider an application 
packet, which will include instructions 
for completing the application. In order 
to maximize the opportunity to utilize a 
suitable property, providers should 
submit their written expressions of 
interest as soon as possible. For 
complete details concerning the 
processing of applications, the reader is 
encouraged to refer to the interim rule 
governing this program, 56 FR 23789 
(May 24,1991).

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, 
HUD will publish the property in a 
Notice showing it as either suitable/ 
available or suitable/unavailable.

For properties listed as suitable/ 
unavailable, the landholding agency has 
decided that the property cannot be 
declared excess or made available for 
use to assist the homeless, and the 
property will not be available.

Properties listed as unsuitable will 
not be made available for any other 
purpose for 20 days from the date of this 
Notice. Homeless assistance providers 
interested in a review by HUD of the 
determination of unsuitability should 
call the toll free information line at 1 - 
800—927—7588 for detailed instructions 
or write a letter to Barbara Richards at 
the address listed at the beginning of 
this Notice. Included in the request for 
review should be the property address 
(including zip code), the date of 
publication in the Federal Register, the 
landholding agency, and the property 
number.

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the 
appropriate landholding agencies at the 
following addresses: Dept, of 
Transportation: Ronald D. Keefer, 
Director, Administrative Services & 
Property Management, DOT, 400 
Seventh St. SW., room 10319, 
Washington, DC 20590; (202) 366-4246;

U.S.Army: Elaine Sims, CECFW-FP, 
U.S. Army Center for Public Works, 
7701 Telegraph Road, Alexandria, VA 
22310-3862; (703) 355 —3475; (These are 
not toll-free numbers).

Dated: June 10,1994.
Jacquie M. Lawing,
Deputy A ssistant Secretary fo r  Econom ic 
D evelopm ent.

Title V, Federal Surplus Property Program, 
Federal Register Report for 03/17/94

Suitable/T o B e E xcessed  
Buildings (by State)

M assachusetts 
Nauset Beach Light 
Nauset Beach Co: Barnstable MA 
Landholding Agency: DOT 
Property Number: 879420001 
Status: Unutilized
Comment: 48 foot tower, cylindrical cast 

iron, most recent use—aid to navigation 
Plymouth Light Co: Plymouth MA 
Landholding Agency: DOT 
Property Number: 879420003 
Status: Unutilized
Comment: 250 sq. ft. tower, and 2096 sq. ft. 

dwelling, wood frame, most recent use—  
aid to navigation/housing

New York
Point AuRoche Light Co: Clinton NY 
Landholding Agency: DOT 
Property Number: 879420002 
Status: Unutilized
Comment: 471 sq. ft. tower, cut stone frame, 

most recent use—aid to navigation, needs 
rehab

U nsuitable Properties 
Buildings (by State)

Louisiana 
Bidg. P -2500
Louisiana Army Ammunition Plant 
Doyline Co: Webster LA 71023- 
Landholding Agency: Army 
Property Number: 219420330  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration 
Bldg. P-2501
Louisiana Army Ammunition Plant 
Doyline Co: Webster LA 71023- 
Landholding Agency: Army 
Property Number: 219420331 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration 
Bldg. X -5033
Louisiana Army Ammunition Plant 
Doyline Co: Webster LA 71023-  
Landholding Agency: Army 
Property Number: 219420332 
Status: Unutilized
Reason: Within 2000 ft. of flammable or 

explosive material, Secured Area, 
Extensive deterioration

M aryland
Bldg. T -322
Fort George G. Meade
Ft. Meade Co: Anne Arundel MD 21114-
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Landholding Agency: Army 
Property Number 219420333  
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. 1974
Fort George G. Meade
Ft. Meade Co: Anne Arundel MD 21114-
Landholding Agency: Army
Property Number: 219420334
Status: Unutilized
Reason: Extensive deterioration

New Jersey
Bldg. 2099, Fort Monmouth
Ft. Monmouth Co: Monmouth NJ 0 7 703-
Landholding Agency: Army
Property Number 219420335
Status: Unutilized
Comment: Extensive deterioration
Bldg. 130
Military Ocean Terminal 
Bayonne Co: Hudson NJ 0 7 002-  
Landholding Agency: Army 
Property Number: 219420343 
Status: Unutilized 
Reason: Extensive deterioration

Pennsylvania
Bldg. P640 
Carlisle Barracks
Carlisle Co: Cumberland PA 17013-5002  
Landholding Agency: Army 
Property Number: 219420344 
Status: Unutilized 
Reason: Extensive deterioration 
Bldgs. T -5 -1 , T—20, W -34-1  
Letterkenny Army Depot 
Chambersburg Co: Franklin Pa 17201- 
Landholding Agency: Army 
Property Number: 219420399 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T -3 7 -3 , T -4 3 -1 , T -5 1 -2  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420400  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T -5 6 -2 , T -229, T -514  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201-  
Landholding Agency: Army 
Property Number: 219420401 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration 
Bldgs. T—228, 295, 617 
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201-  
Landholding Agency: Army 
Property Number: 219420402 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T -611 , T -635, T-661  
Letterkenny Army Depot 
Chambersburg Co; Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420403 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration

Bldgs. T—662, T -692 , T -1478  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420404  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1452, T—1501, T-1502  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420405 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1503, T -1504, T -1505  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420406 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1506, T -1509, T -1510  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420407 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1511, T -1512 , T-1514  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420408 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1515, T -1516, T-1517  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420409  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1518, T—1519, T-1521  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420410 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T -1522, T -1523, T -1529  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420411 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1530, T—1531, T-1532  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201-  
Landholding Agency: Army'
Property Number: 219420412  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1533, T—1534, T -1535  
Letterkenny Army Depot

Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420413 
Status: Unutilized 
Reason: Secured Area. Extensive 

deterioration
Bldgs. T—1537, T -1538, T -1539  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420414 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1540, T—1542, T-1543  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency : Army 
Property Number: 219420415 •
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1545, T—1546, T-1558  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420416 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1559, T—1560, T-1561  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420417  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—1562, T—2281, T -2325  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420418 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—2361, T—2362, S -2376  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420419 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. 2382, S -2386, 2762 
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420420  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—2764, 3223, 3235 
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420421 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—3242, T -3401 , T-3402  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army
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Property Number: 219420422 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—3403, T -3407, T -3409  
Letterkenny Army Depot 
Chambersburg Go: Franklin PA 17201-  
Landholding Agency: Army 
Property Number 219420423 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T -3410, T -3412, T -3414  
Letterkenny Army Depot 
Chambersburg CO: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420424  
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration „
Bldgs. T -3415, T—3416, T -3417  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number 219420425 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T—3419, T—3420, T-3422  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201-  
Landholding Agency: Army 
Property Number: 219420426 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. T -3728, S-3732, S—3743 
Letterkenny Army Depot 
Chambersburg Go: Franklin PA 17201-  
Landholding Agency: Army 
Property Number 219420427 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration
Bldgs. S-3783, 4516, T -5313  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number 219420428  
Status: Unutilized 
Reason: Seemed Area, Extensive 

deterioration
Bldgs. T-5315, T -5546, T -5748  
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number: 219420429 
Status: Unutilized 
Reason: Secured Area, Extensive 

deterioration 
Bldgs. T—2796, 2761 
Letterkenny Army Depot 
Chambersburg Co: Franklin PA 17201- 
Landholding Agency: Army 
Property Number 219420430 
Status: Unutilized 
Reason: Secured Area

Virginia ' v-' V - 
Bldg. 632, Fort Eustis 
Newport News Va 23604- 
Landholding Agency: Army 
Property Number: 219420336  
Status: Unutilized 
Reason: Extensive deterioration

Bldg. 2510, Fort Eustis
Newport News VA 23604-
Landholding Agency: Army
Property Number 219420337
Status: Unutilized
Reason: Extensive deterioration
Bldg. 520, Fort Story
Ft. Story Co: Princess Ann VA 23604-
Landholding Agency: Army
Property Number: 219420338
Status: Unutilized
Reason: Extensive deterioration
Bldg. 527, Fort Story
Ft. Story Co: Princess Ann VA 23604-
Landholding Agency: Army
Property Number: 219420339
Status: Unutilized
Reason: Extensive deterioration
Bldg. T—1525
U.S. Army Combined Aims Support 

Command
Fort Lee Co: Prince George VA 23801-  
Landholding Agency: Army 
Property Number: 219420340 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. T—7134
U.S. Army Combined Arms Support 

Command
Fort Lee Co: Prince George VA 23801-  
Landholding Agency: Army 
Property Number: 219420341 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. T—11619
U.S. Army Combined Arms Support 

Command
Fort Lee Co: Prince George VA 23801- 
Landholding Agency: Army 
Property Number: 219420342 
Status: Unutilized 
Reason: Extensive deterioration

(FR Doc. 94 -14689  Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 4210-29-P

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner
[Docket No. N-94-3785; FR-3724-N-01J

Interest Rate for the Section 235(r) 
Mortgage Insurance Program
AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD.
ACTION: Notice of change in interest rate.

SUMMARY: This notice announces a 
change in the maximum interest rate for 
mortgages to be insured under section 
235(r) of the National Housing Act. The 
section 235(r) maximum interest rate is 
to be determined by the Secretary of 
HUD and published in the Federa l 
Register. Mortgage market conditions 
now dictate that the Secretary increase 
the section 235(r) maximum rate from
8.00 percent to 8.50 percent. There is no 
change being made in the maximum 
margin of additional percentage points

that may be added to the maximum rate 
if the established conditions are met. 
Therefore, the maximum for the 
premium section 235(r) interest rate will 
be 10.00 percent (8.50 percent for the 
rate of interest and 1.50 percent for the 
margin of additional percentage points). 
EFFECTIVE DATE: June 17, 1994.
FOR FURTHER INFORMATION CONTACT: John
N. Dickie, Director, Program Evaluation 
Division, Room B-133, Department of 
Housing and Urban Development, 451 
Seventh Street, SW.t Washington, DC 
20410; telephone (202) 755-7470, Ext. 
117; (TDD) (202) 708-4594. (These are 
not toll-free numbers.)
SUPPLEMENTARY INFORMATION: Section 
235(r) of the National Housing Act (12 
U.S.C. 1715z) authorizes the Secretary 
to insure mortgages that refinance 
existing mortgages insured under 
section 235. The purpose of the program 
is to reduce the interest rate insured and 
assisted under section 235 in order that 
the assistance payments the Department 
pays on behalf of mortgagors may be 
reduced. The regulations implementing 
the program are contained in subpart H 
of 24 CFR part 235—refinancing of 
mortgages under section 235(r).

The interest rate for these loans is set 
by the Secretary and published in the 
Federa l Register as authorized by 24 
CFR 235.1202(b)(3). The previous 
section 235(r) interest rate of 8.00 
percent was published in the Federal 
Register on April 21,1994 (59 FR  
19021). The Department has determined 
that market conditions dictate a change 
in the section 235(r) interest rate. The 
change will take effect on the date of 
publication of this notice.

The most recent HUD survey of 
Mortgage Market conditions (i.e., 
Secondary Market Prices and Yields), an 
OMB-designated Principal Federal 
Indicator, found that the dominant 
national FHA rate being quoted to 
potential homebuyers for “lock-in” 
commitments of 60 days or more was 
8.50 percent on April 1,1994, with an 
average of .32 points, and an effective 
interest rate of 8.55 percent. The 8.50 
percent rate was dominant in most parts 
of the country.

Most FHA mortgages are funded in 
the GNMA mortgage-backed securities 
market. There is a 50 basis point spread 
between FHA contract interest rates and 
GNMA coupon rates (this covers the 
GNMA guarantee fee and servicing 
cost). On May 12,1994, the GNMA 7.50 
percent coupon securities (8.00 percent 
FHA loans) were priced at about 5 
points discount. This level of discount 
tends to impede FHA loans to finance 
home purchases. On the other hand, the 
GNMA 8.00 percent security (8.50
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percent FHA loans) was trading in the 
two-month forward market at around 
two points discount, while the 8.50 
percent GNMA coupons (9.00 percent 
FHA mortgages) continued to trade at 
over par (i.e., premium). Under the FHA 
negotiated rate/points provisions a two 
point discount for 8.50 percent FHA 
mortgages would not be burdensome.

It is expected that secondary market 
prices will stabilize in the near term at 
the 8.50 percent contract rate. The May
1,1994, Blue Chip Financial Forecast 
showed that after mortgage rates rose in 
the first quarter of 1994, the average 
forecast was that mortgage rates would 
stabilize in the second, third and fourth 
quarters. The May summary forecast of 
Data Resources Incorporated projects a 
rise in 30 year Treasury rates during the 
second quarter (which is half over), then 
stable rates in the third and fourth 
quarters.

Adjusting the section 235(r) rate to 
8.50 percent will bring this rate back 
into line with the rest of the FHA 
current production loans. Therefore, the 
maximum rate for section 235(r) 
mortgages is 8.50 percent beginning 
with the publication date of this notice. 
The maximum margin of additional 
percentage points that may be added to 
the maximum rate under 24 CFR 
235.1202(b)(3)(i)(B) will remain at 1.50 
percent.

The subject matter of this notice is 
categorically excluded from HUD’s 
environmental clearance procedures, in 
accordance with 24 CFR 50.20(1). For 
that reason, no environmental finding 
has been prepared for this notice.

Dated: June 10,1994.
Nicolas P. Rets in as,
A ssistant Secretary fo r  H ousing-Federal 
Housing Com m issioner.
IFR Doc. 94-14745 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 4210-27-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
|OR-054-4210-G5:GP4-192)

Oregon; Realty Action, Noncompetitive 
Sale of Public Lands in Gilliam County, 
OR

June 10 ,1994 .
AGENCY: Bureau of Land Management, 
Interior, Prineville District.
ACTION: Realty, noncompetitive sale of 
public lands in Gilliam County, Oregon.

The following land has been found 
suitable for direct sale under section 203 
of the Federal Land Policy and 
Management Act of 1976 (90 Stati 2750,

43 U.S.C. 1713). The preliminary 
estimate of fair market value is $500. 
The land will not be offered for sale 
until at least 60 days after the date of 
this notice.
Willamette Meridian
T. IN ., R. 19 E.

Containing approximately 2.5 acres.

The land described is hereby 
segregated from appropriation under the 
public land laws, including the mining 
laws, pending disposition of this action 
or 270 days from the date of publication 
of this notice, whichever occurs first.

The land is being offered by direct 
sale to Jim Morris and the mineral 
interest will be conveyed 
simultaneously. The patent, when 
issued, will contain certain reservations 
to the United States and will be subject 
to an existing right-of-way. Detailed 
information concerning these 
reservations, as well as specific 
conditions of the sale are available for 
review at the Prineville District Office, 
Bureau of Land Management, PO Box 
550, Prineville, Oregon 97754.

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
Submit comments to the District 
Manager, Prineville District, at the 
above address. In the absence of timely 
objections, this proposal shall become 
the final determination of the 
Department of the Interior.
James L. Hancock,
District M anager, Prineville D istrict O ffice. 
[FR Doc. 94-14800 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 4310-33-M

[OR-943-4210-06; GP4-191; OR-48510 
(WASH)]

Opening of Lands in a Proposed 
Withdrawal; Washington

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice.

SUMMARY: The temporary 2-year 
segregation of a proposed withdrawal of 
1,750 acres of National Forest System 
lands for the White Pass Ski Area 
terminates on July 23,1994, and the 
lands will be opened to mining. The 
lands have been and remain open to 
surface entry and mineral leasing. 
EFFECTIVE DATE: July 24,1994.
FOR FURTHER INFORMATION CONTACT: 
Donna Kauffman, BLM Oregon/ 
Washington State Office, P.O. Box 2965, 
Portland, Oregon 97208-2965, 503-280— 
7162.
SUPPLEMENTARY INFORMATION: A Notice 
of Proposed Withdrawal was published

in the Federal Register, 57 FR 33006, 
July 24,1992, as corrected by 57 FR 
38855, August 27,1992, which 
segregated the lands described therein 
for up to 2 years from location and entry 
under the mining laws, subject to valid 
existing rights, but not from other forms 
of disposition which may by law be 
made of National Forest System lands or 
to the mineral leasing laws. The 2-year 
segregation expires July 23,1994. The 
withdrawal application will continue to 
be processed unless it is canceled or 
denied as to the following described 
lands:
Willamette Meridian

Snoqualm ie and G ifford P inchot N ational 
Forests
T. 13 N., R. 11 E., unsurveyed,

Sec. 1 , that portion of the NV2 lying 
northerly of the withdrawal for State 
Highway 12 (PLO 2434);

Sec. 2, that portion of the NV2 lying outside 
the William O. Douglas Wilderness Area;

Sec. 10, that portion of the EV2 lying 
southerly of the withdrawal for State 
Highway 12 (PLO 2434);

Sec. 11, SV4SV2;
Sec. 12, that portion of the SV2SWV4 lying 

outside the Goat Rocks Wilderness Area;
Sec. 14, that portion lying outside the Goat 

Rocks Wilderness Area;
Sec. 15, that portion lying outside the Goat 

Rocks Wilderness Area;
Sec. 22, that portion lying outside the Goat 

Rocks Wilderness Area;
Sec. 23, that portion lying outside the Goat 

Rocks Wilderness Area.
T. 14 N., R. 11 E., unsurveyed,

Sec. 35, that portion lying outside the 
William O. Douglas Wilderness Area;

Sec. 36, those portions of the SV2SWV4 and 
SWV4SEV4 lying outside the William O. 
Douglas Wilderness Area.

The areas described aggregate 
approximately 1,750 acres in Lewis and 
Yakima Counties, Washington.

At 8:30 a.m. on July 24,1994, the 
lands will be opened to location and 
entry under the United States mining 
laws, subject to valid existing rights, the 
provisions of existing withdrawals, and 
other segregations of record. 
Appropriation of any of the lands 
described in this order under the 
general mining laws prior to the date 
and time of restoration is unauthorized. 
Any such attempted appropriation, 
including attempted adverse possession 
under 30 U.S.C. 38 (1988), shall vest no 
rights against the United States. Acts 
required to establish a location and to 
initiate a right of possession are 
governed by State law where not in 
conflict with Federal law. The Bureau of 
Land Management will not intervene in 
disputes between rival locators over 
possessory rights since Congress has 
provided for such determinations in 
local courts.
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Dated: June 9 ,1994.
Eleanor McCauley,
ActingChief, Branch o f  Lands an d M inerals 
Operations.
[FR Doc. 94-14801 Filed 6 -1 6 -9 4 ; 8:45 ami 
eiLUNG CODE 4310-33-P

Fish and Wildlife Service

Availability of an Environmental 
Assessment and Receipt of an 
Application for an Incidental Take 
Permit for Development of a 
Residential Lot

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice.

SUMMARY: Mr. Welton Tapper, the owner 
of a single family lot in the Country 
Cove subdivision, (Applicant) is seeking 
an incidental take permit from the Fish 
and Wildlife Service (Service) pursuant 
to Section 10(a)(1)(B) of the Endangered 
Species Act (Act). The proposed permit 
would authorize the incidental take of a 
threatened species, the Florida scrub 
jay, A phelocom a coerulescerts 
coerulescenSy incidental to construction 
of a single family residence on an 
approximately 0.5 acre lot within the 
subdivision. The lot is located in the 
Country Cove subdivision, in the Town 
of Malabar, Brevard County, Florida.

The Service also announces the 
availability of an environmental 
assessment (EA) and habitat 
conservation plan (HCP) for the 
incidental take application. Copies of 
the EA or HCP may be obtained by 
making a request to the Regional Office 
address below. The Service is soliciting 
data on A phelocom a coeru lescens 
coerulescens in order to assist in the 
requirement of the intra-Service 
consultation. This notice also advises 
the public that the Service has made a 
preliminary determination that issuing 
the incidental take permit is not a major 
Federal action significantly affecting the 
quality of the human environment 
within the meaning of Section 102(2)(C) 
of the National Environmental Policy 
Act of 1969, as amended. The Finding 
of No Significant Impact is based on 
information contained in the EA and 
HCP. The final determination will be 
made no sooner than 30 days from the 
date of this notice. This notice is 
provided pursuant to Section 10(c) of 
the Act and National Environmental 
Policy Act Regulations (40 CFR 1506.6). 
DATES: Written comments on the permit 
application, EA, and HCP should be 
received on or before July 18,1994. 
ADDRESSES: Persons wishing to review 
the application, HCP, and EA may

obtain a copy by writing the Service's 
Southeast Regional Office, Atlanta, 
Georgia. Documents will also be 
available for public inspection by 
appointment during normal business 
hours at the Regional Office, or the 
Jacksonville, Florida, Field Office. 
Written data or comments concerning 
the application, EA, or HCP should be 
submitted to the Regional Office. Please 
reference permit under PRT-790906 in 
such comments.
Assistant Regional Director, U.S. Fish 

and Wildlife Service, 1875 Century 
Boulevard, Suite 200, Atlanta, Georgia 
30345, (telephone 404/679-7110, fax 
404/679-7081).

Field Supervisor, U.S. Fish and Wildlife 
Service, 6620 Southpoint Drive,
South, Suite 310, Jacksonville, Florida 
32216-0912, (telephone 904/232- 
2580, fax 904/232-2404).

FOR FURTHER INFORMATION CONTACT: 
Dawn Zattau at the Jacksonville,
Florida, Field Office, or Rick G, Gooch 
at the Atlanta, Georgia, Regional Office. 
SUPPLEMENTARY INFORMATION: 
A phelocom a coeru lescens coerulescens 
is geographically isolated from other 
subspecies of scrub jays found in 
Mexico and the Western United States. 
The Florida scrub jay is found almost 
exclusively in peninsular Florida and is 
restricted to scrub habitat. The total 
estimated population is between 7,000 
and 11,000 individuals. Due to habitat 
loss and degradation throughout the 
State of Florida, it has been estimated 
that the Florida scrub jay population has 
been reduced by at least half in the last 
100 years. Surveys have indicated that 
suitable Florida scrub jay habitat exists 
on the Applicant's property and 
surrounding areas. Construction of this 
individual homesite may therefore 
result in death of, or injury to, 
A phelocom a coeru lescens coeru lescens 
incidental to the carrying out of these 
otherwise lawful activities. Habitat 
alteration associated with property 
development may reduce the 
availability of feeding, shelter, and 
nesting habitat.

The EA considers the environmental 
consequences of two alternatives. The 
no action alternative may result in some 
loss of habitat for A phelocom a 
coeru lescens coeru lescens and exposure 
of the Applicant under Section 9 of the 
Act. This action is inconsistent with die 
purposes and intent of Section 10 of the 
Act. The proposed action alternative is 
issuance of the incidental take permit . 
This provides for restrictions of 
construction activity, monitoring 
Florida scrub jay activity during 
construction of the home, retaining 
natural vegetation to, the maximum

extent practicable, enhancing native 
vegetation through replanting, a 
prohibition on pets, and installation^ 
a bird feeder and bird bath on the 
property. The HCP provides a funding 
mechanism for these mitigation 
measures.

Dated: June 9 ,1994 .
John R. Eadie,
Acting Regional D irector
{FR Doc. 94-14753  Filed 6 -1 6 -9 4 ; 8:45 ami
BILLING CODE 4310-55-4»

Availability of an Environmental 
Assessment/Habitat Conservation Plan 
and Receipt of an Application for an 
Incidental Take Permit for the 
Proposed Spicewood at Bull Creek and 
Canyon Mesa Developments, Austin, 
Travis County, TX

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice.

SUMMARY: Richland Bull Creek 
Associates (Applicant) has applied to 
the Fish and Wildlife Service (Service) 
for an incidental take permit pursuant to 
Section 10(a) of the Endangered Species 
Act (Act). The Applicant has been 
assigned Permit Number PRT-783564. 
The requested permit, which is for a 
period not to exceed 30 years, would 
authorize the incidental take of the 
endangered golden-cheeked warbler 
{D endroica chrysoparia). The proposed 
take would occur as a result of 
construction of a residential 
development on 196 acres, in Austin, 
Travis County, Texas. The proposed 
development will permanently 
eliminate about 176 acres of occupied 
and/or potential endangered species 
habitat.

The Service has prepared an 
environmental assessment (EA) and 
habitat conservation plan (HCP) for the 
incidental take application. A 
determination of jeopardy to the species 
or a Finding of No Significant Impact 
(FONSI) will not be made before 30 days 
from the date of the publication of this 
notice. This noticeis provided pursuant 
to Section 10(c) of the Act and National 
Environmental Policy Act regulations 
(40 CFR 1506.6).
DATES: Written comments on the 
application and EA/HCP should be 
received on or before July 18,1994. 
ADDRESSES: Persons wishing to review 
the application may obtain a copy by 
writing to the Assistant Regional 
Director, Ecological Services, U.S. Fish 
and Wildlife Service, P.O. Box 1306, 
Albuquerque, New Mexico 87103. 
Persons wishing to review the EA/HCP
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may obtain a copy by contacting Robert
B. Simpson, Ecological Services Field 
Officq, U.S. Fish and Wildlife Service, 
611 East Sixth Street, Suite 407, Austin, 
Texas 78701. Documents will be 
available by written request from the 
address below or for public inspection 
during normal business hours (8:00 to 
4:30) at the 'U.S. Fish and Wildlife 
Service Austin Ecological Services Field 
Office (8:00 to 4:30), Written data or 
comments concerning the application 
and EA/HCP should be submitted to 
Field Supervisor, Austin Ecological 
Services Field Office, at the address 
below. Please refer to Permit Number 
PRT-783564 when submitting 
comments.
Austin Ecological Services Field Office, 

U.S. Fish and Wildlife Service, 611 
East Sixth Street, Suite 407, Austin, 
Texas 78701.

FOR FURTHER INFORMATION CONTACTS 
Robert B. Simpson at the Austin 
Ecological Services Field Office at (512) 
482-5436.

'SUPPLEMENTARY INFORMATIONS A Habitat , 
Conservation Plan has been developed 
as mitigation for the incidental taking of. 
the golden-cheeked warbler. The 
Applicant proposes to mitigate the 
incidental take via dedicating 260 acres 
of occupied golden-cheeked warbler 
habitat as a permanent preserve, 
providing funding for the operation and 
management of the preserve lands, 
performing golden-cheeked warbler 
monitoring and research studies on the 
preserve and project lands, and avoiding 
construction activities within warbler 
territories during the breeding season. 
Details of the mitigation are provided in 
the Environmental Assessment and - 
Habitat Conservation Plan for the 
Spicewood at Bull Creek and Canyon 
Mesa Developments. A determination of 
jeopardy to the species or a Finding of 
No Significant Impact (FONSI) will not 
be made before 30 days from the date of 
publication of this notice. This notice is 
provided pursuant to Section 10(c) of 
the Act and National Environmental 
Policy Act regulations (40 CFR 1506.6), 
The Applicant considered four 
alternatives, but rejected three of them. 
James A. Young,
Assistant Regional Director, Ecological 
Services, U-S. Fish and Wildlife Service, 
Southwest Region (2), Albuquerque, New 
MekicO.
[FR Doc. 94-14760  Filed 6 -1 6 -9 4 ; 8 :45 am] 
SILONO CODE 43t&~6$-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration
(Manufacturer of Controlled 
Substances; Registration

By Notice dated March 21,1994, and 
published in the Federal Register on 
April 1,1994, (59 FR 15457), Cambridge 
Isotope Lab, 50 Frontage Road, Andover, 
Massachusetts 01810, made application 
to the Drug Enforcement Administration. 
(DEA) to be registered as a bulk ' 
manufacturer of the basic classes of 
controlled substances listed below:

Drug Sched
ule

Cocaine (9041) .......... . II
Codeine (9050) ............................. II
Methadone (9250)............. . II
Morphine (9300).............. . li

Comments were received, however, 
no written request for a hearing was 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
Title 21, Code of Federal Regulations, 
Section 1301.54(e), the Deputy Assistant 
Administrator, Office of Diversion. 
Control, hereby orders that the, 1 . .
application submitted by the above firm 
for registration as a bulk manufacturer > 
of the basic classes of controlled 
substances listed above is granted,

Dated: June 3 ,1994 ,
G©me E. Haislip, . ■
Deputy Assistant Administrator, Office o f 
Diversion Control, Dmg Enforcement 

. Administration.
[FR Doc. 94-14791 Filed 6 -1 6 -9 4 ; 8:45 am] 
B8LUMS ©ODE, 4410-ea-M

DEPARTMENT OF LABOR
Employment Standards Administration
Wage and Hour Division
Minimum Wages for Federal and 
Federally Assisted Construction; /

- Générai Wage Determination Decisions
General wage determination decisions 

of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes of 
laborers and mechanics employed on 
construction projects of a similar 
character ^nd fo the localities specified 
therein. j. ; v* -- .

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March .3,1931, 
as amended (46 Stat. 1494, as amended. 
40 U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1 -, 
Appendix:, as Well as such additional 
statutes as may from time to time be y 
enacted containing previsions for the 
payment of wages determined tobe 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing Statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein.

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in that 
section, because foe necessity to issue 
current construction industry wage 
determinations frequently and in large 

' volume causes procedures to be 
impractical and contrary to thé public 
interest.

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in foe Federal 
Register, or on foe date written notice 
is received by foe agency, whichever is 
earlier. These décisions are to be used 
in accordance with foe provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance of 
foe described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5» The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in foe Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under the Davis-Bacon and Related 
Acts,” shall be foe minimum paid by 
contractors and subcontractors to 
laborers and liiechanics.

Any person, organization, or 
goyëntmèntal agency haying an interest 
in thiè rates determined as prevailing is 
encouraged to submit wage ràte and

consideration by thé Depâttiïièïib v
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Further information and .self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Empl oyment Standards A ¿ministrati on, 
Wage and Hour Division, Division of ; 
Wage Determinations, 200 Constitution 
Avenue, NW., room S-3014, :
Washington, DC 20210.
Modification to General Wage 
Determination Decisions

The number of decisions listed in the 
Government Printing Office document 
entitled “General Wage Determinations 
Issued Under the Davis-Bacon and 
Related Acts” being modified are listed 
by Volume and State. Dates of 
publication in the Federal Register are 
in parentheses following the decisions 
being modified. .
Volume I  
None 
Volume II
None- ■ .• ;
Volume III 
Kentucky

KY940001 (Feb. 11,1994)
KY940002 (Feb. 11,1994)
KY940003 (Feb. 11,1994)
KY940004 (Feb. 11,1994)
KY940006 (Feb. 11,1994)
KY940007 (Feb. 11,1994)
KY940029 (Feb. 11,1994)
KY940035 (Feb. 11,1994)

Volume IV 
Indiana

IN940002 (Fed. 11,1994)
IN94Q006 (Fed. 11,1994)
MN940003 (Feb. 11,1994)
MN940005 (Feb. 11,1994)
MN940007 (Feb. 11,1994)
MN94Ô008 (Feb. 11,1994)
MN940012 (Feb. 11,1994)
MN94Q015 (Feb. 11,1994)
MN940017 (Mar. 25,1994)
MN940027 (Mar. 25,1994)
MN940031 (Mar. 25,1994)
MN940035 (Mar. 25,1994)
MN940039 (Mar. 25,1994)

Minnesota
MN940043 (Mar. 25,1994)
MN940044 (Mar. 25,1994)
MN940045 (Mar. 25,1994)
MN940046 (Mar. 25,1994)
MN940047 (Apr. 1,1994)
MN940Q48 (Apr. 1,1994)
MN940049 (Apr. 1,1994}

Ohio ^  ' ,
OH940001 (Feb. 11,1994} ' .
OH94PQ02 (Feb 11,1994)
OH940003 (Feb. 11,1994)
OH940014 (Feb. 11,1994)
OH940027 (Apr. 1,1994)
OH940Q29 (Feb 11,1994)

OH940034 (Feb. 11,1994) 
OH94003 5 (Feb. 11,1994) 
OH940036 (Feb. 11,1994)

Volume V 
Kansas

KS940063 (Mar. 25,1994) 
Louisiana

LA940ÖÖ1 (Feb. 11,1994) 
LA940004 (Feb. 11,1994) 
LA940005 (Feb. 11,1994) 
LA940009 (Feb. 11,1994) 
LA940012 (Feb. 11,1994) 
LA940014 (Feb. 11,1994) 
LA940015 (Feb. 11,1994) 
LA940016 (Feb. 11,1994) 
LA940018 (Feb. 11,1994) 

Missouri
M0940002 (Feb. 11,1994) 
M0940011 (Feb. 11,1994) 

New Mexico
NM940001 (Feb. 11,1994) 

Texas
TX940009 (Feb. 11,1994) 
TX940101 (Feb. 11,1994)

Volume VI

General Wage Determination 
Publication

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPQ) document entitled ‘‘General Wage 
Determinations Issued Under The Davis- 
Bacon And Related Acts”. This i ' 
publication is available: at each of the 50 
Regional Government Depository - 
Libraries and many of the 1,400 ;
Government Depository Libraries across * 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing ?

Alaska
AK940001 (Feb. 11,1994) 
AK940002 (Feb. 11,1994) 
AK940003 (Feb. 11,1994) 

Arizona
AZ940002 (Feb. 11,1994) 

- Colorado
C0940001 (Feb. 11,1994) 

Hawaii
HI940001 (Feb. 11,1994) 

Idaho -
ID940001 (Feb. 11,1994) 

South Dakota 
SD940002 (Feb. 11,1994) 

Washington
WA940001 (Feb. 11,1994) 
WA940002 (Feb. 11,1994) 
WA940003 (Feb. 11,1994) 
WA940005 (Feb. 11,1994) 
WA940007 (Feb. 11,1994) 
WA940008 (Feb. 11,1994) 

Wyoming
WY940005 (Feb. 11,1994) 
WY940006 (Feb. 11,1994) 
WY940007 (Feb. 11,1994)

Office, Washington, DC 20402, (202) 
783-3238.

When ordering subscripfion(s), be 
sure to specify the State(s) of interest , 
since subscriptions may be ordered for 
any or all of the six separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued in January or 
February)*which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers.

Signed at Washington, DC this 10th day of 
June 1994.
Alan L. Moss,
D irector, Division o f Wage D eterm inations,
(FR Doc. 94-14560  Filed 6 -1 6 -9 4 ; 8:45 am ) 
BILLING CODE 4510-27-M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

Humanities Panel; Meetings

AGENCY: National Endowment for the 
Humanities.
ACTION: Notice of meetings.

SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92-463, as amended) notice is 
hereby given that the following 
meetings of the Humanities Panel will 
be held at the Old Post Office, 1100 
Pennsylvania Avenue, NW., . 
Washington, DC 20506.
FOR FURTHER INFORMATION CONTACT: 
David C. Fisher, Advisory Committee 
Management Officer, National 
Endowment for the Humanities, 
Washington, DC 20506; telephone (202) * 
606-8322. Hearing-impaired individuals 
are advised that information on this 
matter may be obtained by contacting 
the Endowment’s TDD terminal on (202 
606-8282.
SUPPLEMENTARY INFORMATION: The 
proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications 
for financial assistance under the 
National Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by the 
grant applicants. Because the, proposed, 
meetings will consider information that 
is likely to disclose: (1) Trade secrets 
and cpmtterciM or financial information 
obtained from a person and privileged 
or confidential; or (2) information of a r..v 
personal nature'the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, pursuant 
to authority granted me by the
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Chairman’s Delegation of Authority to 
Close Advisory Committee meetings, 
dated July 1993*, I have determined 
that these meetings will be closed to the 
public pursuant to subsections (c)(4), 
and (6) of section 552b of Title 5, United 
States Code.

t. Date: July 7-8, 1994. •
Tim e: 5:30 a.m. to 5 p.m.
Room : A15.
Program: This meeting will review 

applications submitted to the 
Humanities Projects in Museums and 
Historical Organizations Program 
received during the June 3,1994, 
submitted to the Division of Public 
Programs, for projects beginning after 
January 1,1995.

2. Date: July I I ,  1994.
Tim e: 8:30 a.m. to 5 p.m.
Room:. 430,
Program: This meeting will review 

applications submitted for Public 
Challenge Grant, submitted to the 
Division of Public Programs, for projects 
beginning after December 1,1994.

3. Date: July 13,1994.
Tim e: 9 a.m. to 5:30 p.m.
Room : 315.
Program: This meeting will revie w 

proposals submitted to the May 1,1994 
deadline in the Challenge Grants 
Program, submitted to the Division of 
Education Programs, for projects 
beginning After January, 1995.

4. Date: July 14-15,1994.
Tim e: 8:30 a.m. to 5 p.m.
Room : 415.
Program: This meeting will review 

applications submittedto the 
Humanities Projects in Museums and 
Historical Organizations program 
received during the June 3 ,1994 
deadline, submitted to-the Division of 
Public Programs, for projects beginning 
after January 1,1995.

5. Date: July 15,1994,
Tim e: 9  a.m. to 5:30 p.m.
Room : 315.
Program: This meeting will review 

proposals submitted to the May 1,1994 
deadline in the Challenge Grants 
Program, submitted to the Division of 
Education Programs, for projects 
beginning after January, 1995.

6. Dbfer july 21—22,1994.
Tim e: 9  a.m. to 5 p.m.
Room : M-14.
Program: This meeting will review 

applications submitted to the 
Humanities Projects in Museums and 
Historical Organizations program 
received during the June 3,1994 
deadline, submitted to the Division of 
Public Programs, for projects beginning 
after January 11995.

7. D ate: July 22,1994.
Tim e: 9:30 a.m. to 5 p.m

Room : 430.
Program: This, meeting will review 

Challenge Grants applications, 
submitted to the Division of Research 
Programs/Challenge Grants, for project 
beginning after December 1,1994.

8. Date: July 28-29,1994.
Tim e: 8:30 a.m. to 5 p.m.
Room : M -07.
Program: This meeting will review 

applications submitted to the 
Humanities Projects in Museums and 
Historical Organizations program 
received during June 3,1994 deadline, 
submitted to the Division of Public 
Programs, for projects beginning after 
January 5,1995.
David Fisher,
Advisory Committee Management Officer. 
[FR Doc. 94-14767 Filed 6 -1 6 -9 4 ; ®:45 amJ 
BILUNG CODE 7536-W-M

NUCLEAR REGULATORY 
COMMISSION

Documents Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget Review

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Notice of the OMB review of 
information collection..

SUMMARY: The Nuclear Regulatory 
Commission (NRC) has recently 
submitted to the Office of Management 
and Budget (OMB) for review the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35).

1. Type o f  Subm ission rNbw, R evision>, or 
Extension: Revision.

2. The T itle o f  the in form ation Collection:: 
Proposed Rule—Amendments, to lOfCFR 
parts 30, 40, 70, and 72: Clarification of 
Decommissioning Funding Requirements.

3. The Form N um ber i f  A pplicable: Not 
applicable.

4. How Often Is th e C ollection R equired’: 
Semiannually.

5. Who Will B e R equired or A sked To 
R eport: Material licensees that have an 
approved decommissioning plan and desire 
to have* their financial assurance 
requirementsreduced as decommissioning 
progresses and radiological contamination is 
reduced at the site..

6. An Estim ate o f  the N um ber o f  Annual 
R esponses: 200.

7. An E stim ateo f th e N um ber o f  Hours 
N eeded  A nnually To C om plete the 
R equirem ent or R equest: 1200 (6- hours per 
response).

8s. An Indication o f W hether Section  
3504(h), Public Law 9&-511 A pplies: 
Applicable.

9. A bstract: The proposed rule would 
allow material licensees who have an

approved decommissioning, plan to 
semiannually request the NRC to- reduce the 
amount of their decommissioning financial- 
assurance requirement amount as 
decommissioning proceeds and ' 
contamination is reduced at the site This 
semiannual licensee request would then be 
evaluated by the NRC before granting a 
licensee a reduction ki the amount of funds 
required for financial assurance.

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street NW. (tower level), Washington, 
DC.

Comments and questions can be 
directed by mail to the OMB reviewed:
Troy Hillier,, Office of Information and

Regulatory Affairs,
(3150-0017, 3150-0020, 315CMX509, and

3150-0132), NEOB-3019, Office of
Management and Budget, Washington, DC
20503.

Comments may also be communicated 
by telephone at (202) 395-3084.

The NRC Clearance Officer is Brenda 
Jo. Shelton, (301) 415-7232.

Dated at Rockville, Maryland, this 3rd day 
of June, 1994.

For the Nuclear Regulatory Commission. 
Gerald F. Cranford,
Designated Senior Official for Information 
Resources M anagement 
[FR Doc. £ 4 -1 4 7 6 5  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 7S9(MI1-Nt

[Docket No. 50-440]

Cleveland Electric Illuminating 
Company, et aL; Environmental 
Assessment and Finding of No 
Significant Impact

. The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
58 issued to the Cleveland Electric 
Illuminating Company, CenterfoT 
Service Company, Duquesne Light 
Company, Ohio Edison Company, 
Pennsylvania Power Company, and 
Toledo Edison Company (the licensees) 
for operation of the Perry Nuclear Power 
Plant, Unit No. 1, located in Lake 
County, Ohio.
Environmental Assessment
Identification  o f  P roposed Action

The Proposed action would revise the 
provisions in the Technical 
Specifications (TS) to delete the area 
critically monitors for the fusel 
preparation pool, spent fuel storage pool 
and the upper containment pools.

The proposed action is in accordance 
with the licensee’s application for 
amendment dated February 28,1992.
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T he N e ed  fo r  th e P roposed  A ction

The proposed amendment is needed 
to reflect that area criticality monitors 
for the fuel preparation pool, spent fuel 
storage pool arid the upper containment 
pools are monitors only and do not 
prevent inadvertent criticality and are 
not considered in any design basis 
accident or transient. Therefore, these 
monitors can be adequately controlled 
by plant documents and procedures 
similar to other area radiation monitors.
Environm ental Im pact o f  th e P rop osed  
Action

The NRC staff has completed its 
evaluation of the proposed revision to 
the TS and concludes that removing the 
area criticality monitors from TS and 
placing operability and surveillance 
requirements in plant documents and 
procedures will not increase offsite 
releases. These monitors are not relied 
upon to successfully mitigate a fuel 
handling accident outside of 
containment. Therefore, the proposed 
changes do not increase the probability 
or consequences of accidents, no 
changes are being made in the types of 
any effluents that may be released 
offsite, and there is no significant 
increase in the allowable individual or 
cumulative occupational radiation 
exposure. Accordingly, the NRC staff 
concludes that this proposed action 
would result in no significant 
radiological environmental impact.

With regard to potential 
nonradiological impacts, the proposed 
changes to the TS involve systems 
located within the restricted area as 
defined in 10 CFR part 20. It does not 
affect nonradiological plant effluents 
and has no other environmental impact. 
Therefore, the NRC staff concludes that 
there are no significant nonradiological 
environmental impacts associated with 
the proposed amendment.
Alternative to the P rop osed  A ction

Because the Commission’s staff has 
concluded that there are no significant 
environmental impacts associated with 
the proposed action, any alternatives 
would have either no significantly 
different environmental impact or 
greater environmental impact.

The principal alternative would be to 
deny the requested amendment. This 
would not reduce environmental 
impacts as a result of plant operations.
Alternative U se o f  R esou rces

This action does not involve the use 
of resources not previously considered 
in the Final Environmental Statement 
related to operation of the Perry Nuclear 
Power Plant, Units 1 and 2, dated 
August 1982.

A g en cies  a n d  P ersons C onsulted

The NRC staff reviewed the licensee’s 
request and consulted with the State of 
Ohio.
Finding of No Significant Impact

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed license 
amendment.

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have 
a significant effect on the quality of the 
human environment.

For further details with respect to this 
action, see the licensee’s application for 
amendment dated February 28,1992, 
which is available for public inspection 
at the Commission’s Public Document 
Room, Gelman Building, 2120 L Street, 
NW., Washington, DC 20555 and at the 
local public document room at the Perry 
Public Library, 3753 Main Street, Perry, 
Ohio 44081.

Dated at Rockville, Maryland, this 13th day 
of June 1994.

For the Nuclear Regulatory Commission. 
John N. Hannon,
Director, Project Directorate 111-3, Division 
o f Reactor Project— III/IV, Office of Nuclear 
Reactor Regulation.
[FR Doc. 9 4 -1 4 7 6 6  Filed 6 -1 6 -9 4 ;  8 :45  am] 
BILLING CODE 75SO-01-M

Generic Letter 94-01, “ Removal of 
Accelerated Testing and Special 
Reporting Requirements for 
Emergency Diesel Generators’’

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Notice of issuance.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) has issued Generic 
Letter 94—01 on “Removal of 
Accelerated Testing and Special 
Reporting Requirements for Emergency 
Diesel Generators”. This generic letter is 
available in the Public Document Rooms 
under accession number 9405190384. 
The resolution of public comments 
received on this generic letter is 
discussed in a memorandum to the 
Chairman of the Committee to Review 
Generic Requirements which is also 
available in the Public Document Rooms 
under accession number 9406030019. 
This generic letter is also discussed in 
Commission information paper SECY-
94-129 which is also available in the 
Public Document Room under accession 
number 9406090123.
DATES: The generic letter was issued on 
May 31,1994.
ADDESSES: Not applicable.

FOR FURTHER INFORMATION CONTACT: Om 
Chopra, NRR (301) 504-3265; Tom 
Dunning, NRR (301) 504—1189.

Dated at Rockville, M aryland, this 91 h day 
o f  June, 1994.

For the Nuclear Regulatory Commission. 
Richard J. Kiessel,
Acting Chief, Generic Communications 
Branch, Division o f Operating Reactor 
Support, Office of Nuclear Reactor 
Regulation.
[FR Doc. 9 4 -1 4 7 4 7  Filed 6 -1 6 -9 4 ;  8 :45 am] 
BILLING CODE 7590-01-M

[Docket No. 70-3070-ML; ASLBP No. 91-  
641-02-ML Special Nuclear Material! 
License]

Louisiana Energy Services, L.P., 
Clairborne Enrichment Center, Notice 
of Prehearing Conference and 
Evidentiary Hearing

June 1 0 ,1 9 9 4 .
This proceeding concerns the 

licensing of a proposed uranium 
enrichment facility in Clairborne Parish, 
Louisiana. Notice is hereby given that 
an evidentiary hearing in this 
proceeding will commence on 
Wednesday, July 20,1994, at the First 
Floor Magistrate’s Courtroom, United 
States Federal Courthouse, 300 Fannin 
Street, Shreveport, Louisiana 71101.
The evidentiary hearing will begin 
immediately after a prehearing 
conference that will commence at 10 
a.m. The evidentiary hearing will 
continue, to the extent necessary, on 
July 21-22 and July 25-28 at that sàune 
locatjon, beginning at 9 a.m. each day.

Notice is also given that, in 
accordance with 10 CFR § 2.715(a), the 
Licensing Board will hear oral limited 
appearance statements from the general 
public on Saturday, July 23,1994, from 
10 a.m. to 12 p.m., and from 1:30 p ro. 
to 3 p.m., (or such lesser time as is 
necessary to accommodate speakers 
who are present). Such statements will 
be heard at the Auditorium of the 
Homer High School, 1008 North Main 
Street, Homer, Louisiana 71101.

Any person not a party to the 
proceeding will be permitted to make a 
limited appearance statement, setting 
forth his or her position on the licensing 
issues. The number of persons making 
oral statements and the time allotted for 
each statement may be limited 
depending on the number of persons 
present at the designated times. In 
general, an oral statement should be 
limited to no more than five (5) minutes. 
Interested persons may submit a written 
statement in lieu of an oral statement or 
a written statement to accompany the 
oral statement. Requests to make oral
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statements may be submitted to the 
Office of the Secretary , Docketing and 
Service Branch, U.S. Nuclear Regulatory 
Commission, Washington* DC 20555. A 
copy o f each such request should also 
be submitted to the Chairman of this 
Licensing Board, U.S. Nuclear 
Regulatory Commission, Atomic Safety 
and Licensing Board Pàneî, Washington, 
DC 20555.

It is so Ordered.
For The Atomic. Safety and Licensing 

Board, Bethesda, Maryland, June 10,1994. 
Thomas S. Moore,
Chairman, Administrative fudge.
[FR Doc. 94 -14748  Fried 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-M

SECURITIES AND EXCHANGE 
COMMISSION
[Release Nos. 33-7066; 34-34176; 
International Series Release No. 671],

Exemptions From Rules 10b-6,10b-7, 
and 10b-8 During Distributions of 
Certain French Securities

June 7 ,1 9 9 4
Pursuant to. delegated authority, the 

Division of Market Regulation issued 
the fallowing, letter granting class 
exemptions. (/‘Exemptions”) from rules 
1 Ob-6,10b—7, and l>0b-8i (“Trading 
Practices Rules”! under the Securities 
Exchange Act of 1934 to facilitate 
distributions in the United States of 
securities of certain; highly capitalized 
French issuers. The Exemptions permit 
distribution participants and their 
affiliated purchases to effect 
transactions in France that otherwise 
would be prohibited by the Trading 
Practices Rules, subject to certain 
disclosure, recordkeeping, record 
production, and notice requirements.

The Exemptions have been issued in 
the context of a continuing review of the 
Trading Practices Rules, and are 
published to provide notice of their 
availability.
M argaret H. M cFarland,
Deputy Secretary.

English Translation of the Letter
Dear Mr. Becker,

I am writing, in connection with 
possible offerings of equity securities of 
certain French companies involving a 
distribution of some or all of the 
Securities in the United Sates:1

1 The term equity securities shall include equity 
related securities such as convertible, or 
exchangeable bonds and warrants. Such equity 
related securities may be issued by tba issuer of the 
equity securities itself or by a subsidiary of such 
issuer. Offerings, o f straight debt securities are 
outs'de the scope o£ this, letter.

With reference to the policy statement 
issued by the Securities and Exchange 
Commission on November 3* 1993* l  am 
writing to request exemptions from 
rules 10 b -6 ,106-7 and 10b-8 under the 
Securities Exchange Act of 1934 for 
French issuers to. the extent set forth in 
part III below.
I. Offerings By French Companies

The structure of an offering of equity 
securities in  a French company varies 
depending on whether it is a primary or 
a secondary offering.
A. Primary Offerings

French law grants shareholders of a 
French company pre-emptive rights to 
subscribe for shares issued by such 
company. French law also authorizes 
shareholders,, voting at a  shareholders 
meeting, to renounce such pre-emptive 
rights. In practice, in the case of a 
renunciation o f such pre-emptive rights, 
most offerings are conducted so as to 
grant current shareholders a priority 
right to purchase new shares before the 
general public during a period of 5 to 10 
days.
1. Offerings With Pre-emptive Rights

Offerings with pre-emptive rights 
permit the current shareholders to 
participate in the capital increase pro 
rata or to sell their pre-emptive rights, 
which are securities separable from the 
shares, on the market. The existence of 
a negotiable pre-emptive right permits 
detachment of the offering price from 
the stock market price, because the 
shareholders who do not want to 
participate in an offering can* by selling 
their rights on the market, be 
compensated for the dilution which 
could result from an offering price 
which is significantly less than the 
market price and/or than their share in 
the net assets. The discount from the 
stock market price is generally 10% to 
20%=. The technique of an offering with 
pre-emptive rights is principally used 
for offerings of shares rather than for 
those of “composite securities”, such as 
bonds with warrants or bonds 
convertible into shares, for reasons of 
valuation and quotation on the 
appropriate stock market
2. Offerings Without Pre-emptive Rights

French law permits an issuer, when it 
is authorized %  its shareholders, to 
issue shares (or securities exchangeable 
for, or convertible into* shares) without 
pre-emptive rights* In this ease, the law 
limits the discount at which the issuer 
may offer the shares from the stock

market price.15 The issue price must be 
at least equal to the average of the stock 
market prices for any 20 consecutive 
business days during the 40-day period 
immediately preceding the date of the 
offering (the “20/40 rule”). The 20/40 
rule protects shareholders to the extent 
that it limits the discount that can be set 
for an offering of shares without pre
emptive rights. In addition* the COB has 
recommended a  priority period in the 
case of an offering without pre-emptive 
rights, permitting current shareholders 
to subscribe for new shares on a priority 
basis. This period provides existing 
shareholders the ability to maintain 
their shareholding in the capital of a 
company of which they are 
shareholders, even if they have waived 
their pre-emptive rights. The practice of 
the priority period has been widely 
followed for offerings; without pre
emptive rights; offerings without a 
priority period me rare today in France 
(1 or 2 per year).

The 20/40 rule applies, according to 
the text of the law, only to straight share 
offerings; however, to avoid 
circumvention of the law, the COB' 
requires that the 20/40* rule be applied 
in the case of offerings of convertible 
bonds or warrants. In applying the 20/ 
40 rule, issuers generally choose a 
reference period that is dose to the 
offering date in order to limit the 
amount of the discount.

In order to facilitate an underwritten 
offering in France and/or on the 
international market at the same time as 
an offering with a priority period, the 
COB has accepted that the priority 
period only apply to a substantial part 
(i.e.* at least two thirds) o f the offering.
3. Offerings Without a Priority Period

Offerings without a priority period are 
extremely rare. Such offerings are used 
under very limited circumstances, such 
as when an issuer needs to offer shares 
publicly on a foreign market. Such an 
offering can only take place if one or 
both of the following two conditions are 
met:
—It must be- at the closest possible price

to the stock market price; and/or 
—The existing shareholders are

compensated* for example in  the form
of a distribution of free shares or
warrants.
Offerings without a priority period 

will probably remain atypical, because 
shareholders generally want to avoid 
dilution through the use of pre-emptive 
rights; or a priority period.

“  Article M 6-1, second paragraph of the law of 
July 24,1966 on commercial companies.
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4, Underwritten Offerings
In the case of offerings with a priority 

period* an underwritten offering can 
occur during the period when the 
existing shareholders have a priority 
right to subscribe for new shares* by 
anticipating that a fraction of the 
existing shareholders will not subscribe 
for new shares. Underwritten offerings 
in France and/or on the international 
market can therefore take place during 
the priority period granted to existing 
shareholders without extending the 
offering period. In order to 
accommodate the differences between 
the actual behavior of the existing 
shareholders and the level of 
anticipated purchases, several 
techniques are used: “claw-back” 
arrangements* over-allotment options 
and arrangements whereby a majority 
shareholder renounces his priority 
subscription rights.
B. Secondary Offerings
1. Public Offerings

Public offerings are the traditional 
means of selling a large number of 
shares of a listed company on the 
market. Public offerings are regulated 
both by the general rules of the CBV 
(title 7) and by the rules of the COB 
89.03, chapter III. Public offerings are at 
a price different from the market price, 
sellers, however, generally offer the 
shares at a price which is close to the 
market, price Privatizations, which are a 
particular kind of public offerings, 
because of the nature of the seller (the 
State) and of the volume of capital 
involved (up to several dozen billion 
francs per transaction), can be carried 
out with a substantial discount from the 
last quoted market price (e.g., 10 to 
15%).

Public offerings require the following: 
—approval of the CBV;
—the clearance of the prospectus by the

COB;
—The centralization of subscription

orders by the Société des Bourses
Françaises;
In addition* public tender offers are 

market transactions which require a 
high level of disclosure.

In a public offering* all financial 
institutions* such as banks (but also 
other financial intermediaries such as 
the French National Post Office and 
brokerage houses), can receive orders 
from the public. Such orders are 
transmitted to the SBF where they are 
centralized. None of the fmanrial 
institutions has any influence over the 
allocation of the shares.

A public offering may be 
underwritten on a stand-by basis.

Historically, most public offerings, and 
in particular those relating to 
privatizations, are oversubscribed (about 
2 to 4 times).
2. Underwritten Offerings

Whenever an offering is sufficiently 
large, an underwritten offering can take 
place in France and/or on an 
international market. This is 
particularly the case in the context of 
privatization transactions. Such 
transactions* which use the book-billing 
method* provide the banks leading the 
syndicate greater flexibility when 
allocating shares to investors, in the 
context of an underwritten offering* the 
price for the offering is set based upon 
indications of interest received from 
potential investors; however* the final 
price determined fey the lead managers 
cannot be less than the price in the 
public tender offer. During the first 
privatization which used this technique 
(Rhone-Poulenc, November 1983), the 
institutional investors who purchased 
shares in the underwritten offering paid 
a price 8%, higher than that paid by 
individuals who purchased shares in 
the public offering.
3. Bought Deals

The “bought deal” permits the 
placement of a certain amount (usually 
large) of securities with certain 
institutional investors. This type of 
offering, different from a public offering, 
can only occur when it involves shares 
of a listed company being offered at the 
market price or by techniques explicitly 
provided for in the general rules of the 
CBV:
—By “applications” (title 4, chapter IB 

of the general rules of the CBV), the 
price in this case must be between the 
best purchase offer and the best sale 
offer existing at the time of the 
application (article 4 -7 -3 );

—By option contracts (title 7* chapter B 
of the general rules of the CBV): these 
contracts permit the sale or purchase 
of a given amount of securities at a 
price quoted on a stock market the 
day of the contract or the day of its 
term or at the average of the quoted 
prices between those two dates.
The seller of securities places the 

securities through a bank or banks with 
institutional investors of such seller's 
choice. Accordingly, the seller transfers 
the securities first to the bank or banks 
which have committed to sell them to 
such institutional investors in France or 
abroad.

The COB carefully reviews this type 
of placement in  order to ensure that it 
is not used to advantage unfairly any 
existing shareholder of the company.

C. M arket A ctivities o f  Underwriters 
During O fferings

In France* the banks are the 
underwriters of securities. The vast 
majority of French banks provide a full 
range of banking and securities services 
such as brokerage* underwriting and 
investment advisory services inchiding 
managing cm a discretionary basis the 
portfolios of bank customers. However, 
banks may not be direct members of the 
Paris Bourse and have to set up separate 
subsidiaries which will be members of 
the Bourse.

The French banks acting as 
underwriters typically continue to 
engage in a range of trading activities 
during a distribution. The underwriters 
may be active in trading all kinds of 
securities of the issuer or derivative 
instruments related to such securities 
both in the cash market and in the 
options market In these markets* the 
underwriters trade securities in the 
ordinary course for their own account 
In addition* the underwriters continue 
to make investment decisions for the 
accounts they manage and their mutual 
fund management company affiliates 
continue to make investment decisions 
on behalf of the mutual funds they 
manage.

However, pursuant to legal and 
regulatory requirements to which they 
are subject and pursuant to their own 
respective internal policies and conduct 
of business rules, banks maintain 
“Chinese wall” procedures to separate 
certain divisions within their respective 
organizations. The main purpose of 
these Chinese walls is to ensure that 
confidential Information: held within 
parts of the respective companies or 
divisions does not spread inadvertently 
to other parts of those companies or to 
affiliated entities.

In addition, under French law, 
companies are prohibited from 
purchasing their own shares either 
directly or through a financial 
intermediary acting on behalf of the 
company except in limited 
circumstances. These circumstances are 
set forth in article 217-1 and 217-2 of 
the Companies Act of July 24,1966, and 
in COB Regulations No. 90.04. They 
include pinchases made for the purpose 
of offering shares to employees of the 
corporation and, for fisted companies, 
pinchases made for the purpose of 
market stabilization. These purchases 
are limited to 10% of the share capital 
of the corporation. The company may 
not own more than 10% of any class of 
its outstanding shares in capital at any 
time.

Under COB Regulation No 90.04, such 
purchases may be only to ensure the
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liquidity of the shares or to control 
excessive fluctuations in their price.
The company is required to file a copy 
of the shareholder’s resolution 
authorizing such transactions with the 
COB prior to engaging in such 
transactions, as well as a monthly copy 
of the register of purchases and sales 
thereafter.

Under article 9 of COB Regulation No. 
90.04, transactions made by a company 
in its own shares and, during a 
distribution period, transactions made 
by financial intermediaries for their own 
account'or on behalf of the underwriting 
syndicate, for the purpose of ensuring 
the proper execution of the distribution 
are presumed to be legitimate when 
complying with the following 
requirements: (i) the transactions are 
performed contrary to the trend of the 
last quoted price, (ii) the transactions 
represent a maximum volume of 25% of 
the total daily transactions recorded 
over a reference period16 preceding the 
transactions, (iii) they are performed 
only by one intermediary per stock 
exchange session except during a public 
offering.

The distribution period begins with 
the announcement of the distribution 
and ends one month after the listing of 
the newly issued shares.
II. The French Securities Market
A. The Equity M arket

Securities may be listed on one of 
France's seven stock exchanges: Paris, 
Bordeaux, Lille, Lyon, Marseille, Nancy 
and Nantes which together constitute a 
single exchange system headed by the 
same authorities and subject to the same 
listing requirements. All securities are 
traded through a single electronic 
system, CAC.
Trading on the Paris Bourse

Trading on the Paris Bourse begins at 
10 a.m. and ends at 5 p.m. (Paris time) 
each business day.

Securities may be traded on the cash 
market (marché au comptant) or on the 
monthly settlement market (règlement 
mensuel RM). Cash transactions 
comprise the least actively traded 
French and foreign equity securities on 
the official list, all debt securities on the 
official list and all equity stocks on the 
second market and hors cote.

The most actively traded French and 
foreign equity securities on the official 
list are traded on a monthly settlement 
basis. All the securities comprising the

15 Under article 217-4 of the Companies Act, the 
reference period consist of five business days for 
the securities on the monthly settlements market 
and of 30 business days for securities listed on the 
immediate settlement market.

CAC 40 Index are traded on the monthly- 
settlement market.

Securities on the monthly settlement 
market are traded in round lots of 5,10, 
25, 50 and 100, set by the Paris Bourse 
to reflect their limit price. While 
transactions are firm both in prices and 
quantity once they have been 
concluded, the actual cash settlement i  
and delivery of the shares do not take 
place until the end of the trading month. 
Investors on the monthly settlement 
market must meet an initial margin 
requirement which may be adjusted as 
necessary.

When investors place orders on the 
monthly settlement market they may 
request immediate settlement provided 
that they have the related cash (for a 
purchase) or securities (for a sale).
Trades on odd lots are settled 
immediately.
Electronic Trading With CAC

Trading in France takes place on a 
centralized order driven market through 
member firms, authorized by the 
Conseil des Bourses de Valeurs, acting 
as brokers. Transactions are handled by 
CAC, an electronic trading system, 
through terminals installed in member 
firms’ premises and linked to the Paris 
Bourse central computers. The core of 
the CAC system is linked upstream to an 
order routing system and downstream to 
a computerised system that 
disseminates key markets data in real 
time.

Orders entered in the CAC system by 
the Bourse member firms acting either 
on their own behalf or as agents for their 
clients, are automatically ranked by 
price limit and, within each limit, are 
queued to reflect the order of entry in 
the system.

From 9 a.m. to 10 a.m. the market is 
in its pre-opening phase and orders are 
entered into the centralized order book, 
without any transaction taking place.

At 10 a.m., the market opens. Based 
on the limit orders received, thé central 
computer calculates the opening price at 
which the largest number of bids and 
asks orders can be matched. At the same 
time, the system transforms orders at 
market price into limit orders at the 
opening price, with the result that all 
limit buy orders at higher prices and 
limit sell orders at lower prices are 
executed. Limit orders at the opening 
price are executed to the extent that 
match orders are available.

From 10 a.m. to 5 p.m., trading takes 
place on a continuous basis. The 
execution price is the price limit placed 
on the matching order. Where price 
limits are identical, orders are executed 
on a first entered, first matched basis.

CAC autom atically feeds information  
into the system ’s electron ic data 
dissem ination netw ork. A s a result, at 
any given tim e, the CAC displays the 
five best bids and asks (price and  
volum e) as w ell as, in  real tim e, the five 
latest transactions com pleted (time 
p rice, num ber of shares traded).

Fren ch  securities brokers m ay also act 
as p rincipals w ith resp ect to  clients on 
the Paris Bourse. H ow ever, such prices 
m ust be lodged on to the CAC and must 
be at or w ithin the curren t market 
spread at the tim e of th eir transm ission. 
A fter hours principal transactions may 
also take place at any p rice  w ithin the 
spread at the previous close, plus or 
m inus 1 % . T hose transactions m ust be 
reported to the SB F prior to  th e opening 
of the n ext trading session. Every  
m orning, prior to the opening, the SBF 
dissem inates through the m arket data 
feed m essage zone the nam e of the  
stocks on w h ich  after hours transactions 
have been reported and the num ber of 
shares traded.

Finally block trades in specific  
securities are perm itted outside the  
m arket spread, subject to  certain  
restrictions [e.g . the secu rities broker 
effecting the trade m ust agree to fill all 
buy orders w hose p rice  is higher and all 
sell orders w hose p rice  is low er than 
such  block trade).

T he Enforcem ent Division of the SBF 
is in  charge of seeing that m em ber firms 
of the Paris Bourse com p ly w ith the 
secu rities law s and the regulations of 
the CBV.

B. The MONEP (The Options Market)
T he M ONEP (Paris T raded Options 

M arket) is located w ithin  th e Paris 
B ourse; it is governed and regulated by ’ 
the Conseil des Bourses de Valeurs, 
through its general regulation. There are 
21 m arket m arkers in options on the 
shares on the M ONEP.

T he m arket m akers are registered with 
a professional body, the “ Société de 
Com pensation des M archés  
C onditionnels” (SCMC) w h ich  is 
affiliated w ith  the S B F and to  w hich the 
S B F h as delegated responsibility for (i) 
options m arket adm inistration, (ii) 
tech n ical clearing of the M ONEP, (iii) 
surveillance and con trol of operations 
and m em bers. M ONEP m em bers can 
operate on the m arkets as brokers and/ 
or as m arket m akers.

T w enty seven series of equity options 
and tw o series of options based on the 
CAC 4 0  index are traded on  the floor of 
the Paris B ourse, from 10 a.m . to 5 p.m•, 
on a con tinu ou s basis by open outcry 
around different p its., tw o to  four 
classes of options being listed and 
traded in each  pit. In each  pit, several 
SCMG representatives execu te orders
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from the Public Order Book and are 
responsible for seeing that traders 
comply with the market’s rules.

In addition, for retail orders, 
brokerage firms have a direct access to 
an automated trading system called 
STAMP (Systèm e de Transactions 
Automatisées du MONEPi through 
terminals in their own trading rooms. 
Orders are keyed into the centralized 
public order book and the data are 
displayed and disseminated to users. 
Such orders are either matched > 
automatically inside the hook when 
they represent the market’s  best price or 
routed to SCMC staff for priority 
execution on the floor if better prices are 
available there.

MONEP member firms operate 
through representatives acting in two 
distinct capacities: fi) As brokers who 
trade orders received directly from 
clients or issued fen brokerage houses’ 
own account, (ii) as market makers.
Since a modification of the General 
Regulation of the CBV that took place in 
August 1993, there are three types of 
market makers:
—The market makers “specialist”: a 

specialist market maker is designated 
for each class of option. He is  the only 
market maker responsible for quoting 
and continuously updating a bid/ask 
price for the series of option allocated 
to the firm. The bid/ask price offered 
by the specialist is disseminated by 
the SCMC on quotation screens.

—The market maker “counterpart to the 
market”: he is required to be present 
on the floor and may trade within the 
bid/ask price offered by the specialist, 
There are various counterparts to> the 
market for the same class of option.

—The market maker acting as. “block 
transaction counterpart”. His activity 
consists in arranging options blocks 
transactions for institutional ci rents, 
typically from the firm's trading room. 
The transaction is then executed on 
the market if the price is within the 
spread displayed.
This change is being implemented 

gradually on a class of option by class 
of option hasis.

Market makers are required to be 
present on the floor during trading 
hours and to quote a hid/ask price to 
any broker or to the SCMC upon 
requests. Market makers quotation (bid/ 
ask prices) are entered and disseminated 
on a real time basis. All trades are 
immediately time-stamped and entered 
into the market system in order to be 
displayed on the floor and disseminated 
outside the floor.

After hours trading is forbidden.

C. T he Regulatory Authorities
A professional body, the Conseil des 

Bourses de Valeurs (CB VI (Stock 
Exchange Council) is the market 
regulatory body. The Conseil des 
Bourses de Valeurs promulgates 
regulation dealing with the operation of 
the French stock exchanges and set forth 
the conditions for authorization of 
member Arms, for admission and 
withdrawal from listing, and for take 
over bids. The CBV rules also set forth 
a professional code of conduct for 
Bourse members, their subsidiaries, 
their manager and their staff. In 
addition, the Council can take 
disciplinary action as necessary.

Another professional body, the 
Société des Bourses Françaises, 
implements the CBV regulations, 
monitors the trading system, 
disseminates data on market conditions, 
provides a number of listing and issuing 
services and acts as a clearing house 
between member firms. The SBF 
handles day to day administration, 
surveillance, and development of the 
market.

The Commission des opérations de 
bourse (COB), an independent 
administrative body, is responsible for 
overall supervision of French securities, 
options ami futures markets. Under the 
Ordinance of September 28, 1967, 
setting up the COB, the COB is 
responsible for seeing to die protection 
of savings invested in securities and all 
other investments involving a public 
offering, to the provision of information 
to investors and to the proper 
functioning of markets for securities, 
listed financial products or negotiable 
futures contracts.

If the SBF primarily regulates and 
carries out the surveillance of the 
market, including by controlling 
quotation rules., participant’s  risks or 
margin calls, the market surveillance 
carried out by the COB is of a different 
nature because the COB is entrusted 
with the broad mission of protecting 
investors.

The market surveillance carried out 
by the COB aims at (i) detecting 
abnormal situations in the functioning 
of the markets (ii) sorting and treating 
data that enable the COB to check that 
its rules are complied with, including 
those relating to public offers and 
information of shareholders (ni) 
detecting securities and futures frauds 
as well as violations to the business 
codes of conduct and to regulations of 
the CBV and the Conseil des Marchés à  ’ 
Terme (Futures Market Council).

The surveillance department of the 
Enforcement Division of the COB is 
connected to the various computers of

the Paris Bourse, among which the CAC, 
TOPVAL and REUTER workstations 
providing the COB with data on a real 
time basis. Moreover, the COB has set 
up its own data base directly linked to 
the Paris Bourse, the MONEP and the 
MATIF.

On December 14,1989,'the 
Commission des operations de bourse 
and the Securities and Exchange 
Commission entered into an 
administrative agreement on 
cooperation and exchange of 
information. This Administrative 
Agreement entered into force on January
31,1991.

Under this Agreement, the COB and 
the SEC may exchange transaction 
information, including the identi ty of 
customers, where necessary, in the 
course of an investigation initiated by 
either of the Commissions.
D. Laws an d  Regulations Governing 
Fraudulent an d  M anipulative Practices

Provisions relating to fraudulent and 
manipulative practices are set forth 
mainly in the Ordinance of September 
28,1967, and in COB Regulation No.
90.04 and No. 9Q.G8.17 Article 10.1 of 
the Ordinance of September 1967 makes 
it a criminal offense for any persons 
who have access to privileged 
information on an issuer of securities or 
on the futures prospects of a security or 
a negotiable future contract to effect 
transactions on the market, either 
directly or through a third party, before 
the general public was aware of this 
information. It would also be a criminal 
offense for such a person to 
communicate such information to a 
third party outside the normal course of 
his professional activities. Under article 
10.1, criminal sanctions shall also apply 
to any persons who have knowingly 
disseminated to the public, through 
whatever channels or means, false or 
deceitful information on an issuer of 
securities or on the future prospects of 
a security, a quoted financial product or 
a negotiable fotures contract of such 
nature as to influence prices. Under 
article 10.3, similar penalties shall 
apply to any person who, either directly 
or indirectly, has knowingly carried out 
or attempted to carry out a purpose-folly 
misleading act on a financial market 
with the aim of impeding the normal 
functioning of the market. It should be 
stressed that under article 40 of the 
Criminal Proceeding Code, any 
governmental entity who becomes 
aware of a fact that may constitute a

17 It could, however, be considered more 
generally that all regulations taken by the COB aim  
at preventing fraudulent practices and ensuring 
investors protection.
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criminal offense has to transmit the 
information to the Public Prosecutor.

The violation of COB Regulation No. 
90.08 relating to the use of privileged 
information is sanctioned by the COB 
through an administrative proceeding.

COB Regulation No. 90.04 provides 
that price setting on the market shall 
result from the general matching of bids 
and offers in compliance with the 
Regulation of the Conseil des Bourses de 
Valeurs or the Counseil du Marché à 
Terme. Orders transmitted on the 
market shall not be aimed at hindering 
or misleading the setting of prices on 
the market. If the COB so requires in the 
course of an investigation, any person 
transmitting orders on the market must 
be able to publicly explain the reasons 
for, and the details of, the orders.

Regulation 2.3.11 of the CBV requires 
the member firms to maintain records, of 
securities transaction effected by them. 
Such records must be maintained for at 
least five years from the date thereof. To 
ensure that the market’s rules and 
business code of conduct are complied 
with by all participants, member firms 
must specify, when entering orders into 
the system, whether these orders come 
from customers or are being executed 
for the firm’s own account, and whether 
such orders are the result of program 
trading.. The required transaction 
information includes (i) the name of the 
security that is the subject of the 
transaction, (ii) the date of thé 
transaction, (iii) the price and size of the 
transaction, (iv) whether the transaction 
was effected for a customer or a 
proprietary account, (v) the market on 
which the transaction is effected, (Vi) 
whether the transaction was a purchase 
or a sale arid (vii) the identity of the 
account on whose behalf the transaction 
was effected.
III. Proposed Exemption From Rules 
1 Ob-6,1 Ob-7,10b-8
A. R easons fo r  R elief

The application of rules 1 Ob-6,10b- 
7 and 10b—8 to the activities of 
distribution participants and their 
affiliates outside the United States, as 
experienced on the occasion of several 
public offerings in the past few years,18 
often conflicts with market practices in 
France and impose compliance burdens 
and costs on French issuers and 
underwriters and their affiliated 
purchasers. The âp^hcàtibri of rules 
1 O b-6,10b-7 and 10b-8 outside the

18Elf Acquitaine distributions: June 1991 and 
February 1994.

Total distributions: October 1991 and June 1992. 
Alcatel Aisthom distribution: May 1992. 
Rhone-Pouleric distributions; January 1993 and 

November 1993.

United States has and would have, inter 
alia, the following consequences, which 
jeopardize the success of primary or 
secondary offering.

1. Distribution participants, including 
the underwriters and in particular the 
lead underwriter would be unable to 
maintain an orderly market by buying 
and selling affected securities as 
principles during the offering, within 
the limits set forth in COB Regulations. 
Moreover j the affiliates of the 
distribution participants would be 
precluded from fulfilling their formal 
market-making obligations on the 
MONEP with respect to listed options 
that are affected securities.

2. The underwriters might not be able 
to continue certain of their regular 
contacts with customers such as 
discussions regarding investment 
strategies with respect to the rights and . 
shares and might not be permitted to 
buy and sell affected securities in 
connection with their customers’ 
trading activities.

3. Distribution participants’ risk 
management activities would be 
restricted. They would be precluded by 
rule 10b-6 from hedging in derivatives 
or other affected securities.

4. Distribution participants’ 
customary proprietary trading activities, 
involving arbitrage and other trading 
strategies would be curtailed.
B. S cope o f  Exem ption

We propose that the Commission 
grant exemptions to the effect that rules 
10b-6,10b—7 and 10b-8 shall not apply 
to distribution participants, including 
issuers of qualified French securities (as 
defined below), and their affiliated 
purchasers (the Relevant Parties) in 
connection with transactions in 
Relevant Securities (as defined below) 
outside the United States during 
distributions in the United States of 
Qualified French Securities (as defined 
below), subject to the following terms, 
conditions and limitations:
1. Securities

(a) The security being distributed (a 
“Qualified French Security’’) must:

(i) Be issued by (aa) a “foreign private 
issuer” within the meaning of rule 3b- 
4 under the Exchange Act incorporated 
under the laws of France, which issuer 
(a “French Issuer”) has outstanding a 
component security of the CAC 40 
Index19 (bb) or a subsidiary of a French 
Issuer; and

19 The CAC 40 i& a regularly updated market 
capitalization weighted performance index of CAC 
40 French Companies; the shares included in the' 
CAC 40 are selected on the basis of their market 
capitalization, their trading volume and their sector 
of activity so that the CAC 40 index covers a

(ii) Satisfy one of the following:
(aa) Be a CAC 40 Index component 

security; or
(bb) Be an equity security of a French 

Issuer having an average daily trading 
volume that equals or exceeds the 
equivalent of FF 3 0 million (which 
exceeded US $5 million at June 6,1994), 
as published by foreign financial. 
regulatory authorities (“FFRAs”) 20 a n d  
any US securities exchanges or 
automated inter-dealer quotation 
systems during the Reference Period; or

(cc) Be a security that is convertible 
into, exchangeable for, or is a right to 
acquire a security of a French Issuer 
described in subparagraph ii (aa) or (bb] 
above.

(b) “Relevant Security” means:
(i) A Qualified French Security ; or
(ii) A security of the same class an d 

series as, or a right to purchase, a 
Qualified French Security.
2. Transactions Effected in the United 
States

All transactions in Relevant Securities 
effected in the United States shall 
comply with rules 16b^6,10b-7 and 
10b-8.
3. Transactions Effected in France

(a) All transactions during the 
Covered Period (as defined below) in 
Relevant Securities effected in France 
shall be conducted in compliance with 
French law. For purposes of this 
exemption, “Covered Period” means (i) 
in the case of a rights offering, thé 
period commencing when the

diversified range of activities. References to thé 
CAC 40 refer to the composition of the index on the 
date of this letter; provided, however, that any 
security added to the CAC 40 after the date of this : 
letter also will be treated as a Qualified French 
Security if its issuer satisfies the requirements in 
l.a.i and such security has an aggregate market 
value that equals or exceeds the equivalent of FF 
6 billion (which exceeded OS $1 billion at June 6, - 
1994,) and an average daily trading volume that 
equals or exceeds the equivalent of FF 30 million 
(which exceeded US $5 million at June 6,1994,) as 
published by FFRAs (as defined in note 2 below) 
and any US securities exchanges or automated 
inter-dealer quotation systems during a period >(the 
“Reference Period”) that is 20 consecutive business 
days in Paris within 60 consecutive calendar days 
prior to the commencement of the Covered Period 
(as defined in 3.a below).

20 An FFRA is defined in section 3(a)(51) of the 
Exchange Act, 5 U.S.C. 78(c)(51), as any (A) foreign 
securities authority; (B) other governmental body or., 

.foreign equivalent of a self-regulatory organization 
empowered by a foreign government to administer 
or enforce Its laws relating to the-regulation of 
fiduciaries, trusts, commercial lending; insurance, 
trading in contracts of sale .of a commodity for 
future delivery, or other instruments traded on or 
subject to the rules of a contract market) bdard of 
trade, or foreign equivalent, or other financial 
activities, or (C) membership organization a 
function of which is to regulate participation of its 
members in activities listed above. For purposes of 
this letter, the Société des Bourses Françaises, is 
considered to be an FFRA.
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subscription price is determined and 
continuing until the completion of the 
distribution in the United States, and 
(ii) in the case of any other offering, the 
period commencing in Paris three 
business days before the price is 
determined in the United States and 
continuing until the completion of the 
distribution in the United States; : 
provided, how ever, that the Covered 
Period shall not commence with respèct 
to any Relevant Party until such person 
becomes a distribution participant

(bj AH transactions in  Relevant 
Securities during the Covered Period 
effected in France on a principal basis 
shall be effected or reported on the 
trading facilities of the Société des 
Bourses Françaises;

(c) Disclosure of Trading Activities.21
(i) The inside front cover page of the

offering materials used in the offer and 
sale in the United States of a Qualified 
French Security shall prominently 
display a statement in substantially the 
following form, subject to appropriate 
modification where circumstances 
require. Such statement shall be in 
capital letters, printed in bold-face 
roman type at least as large as ten-point 
modem type and at least two points 
leaded: ;%
IN CONNECTION WITH THIS 
OFFERING, CERTAIN PERSONS MAY 
ENGAGE IN TRANSACTIONS FOR 
THEIR OWN ACCOUNTS OR FOR THE 
ACCOUNTS OF OTHERS IN 
Î IDENTIFY RELEVANT SECURITIES) 
PURSUANT TO EXEMPTIONS FROM 
RULES 10b-6,10b-7 AND 10b-8 
UNDER THE SECURITIES EXCHANGE 
ACT OF 1934. SEE “{IDENTIFY 
SECTION OF OFFERING MATERIALS 
THAT DESCRIBES THE 
TRANSACTIONS TO BE EFFECTED!“

(ii) In addition, there shall be
included in the identified section of the 
offering materials a comprehensive 
description of the activities that may be 
undertaken by the Relevant Parties: in 
the Relevant Securities during thé 
distribution in substantially the form of 
Exhibit-A, **

(d) Recordkeeping and Reporting.
(i) Each Relevant Party will keep thè 

following information with respect to 
transactions during the covered Period 
in Relevant Securities, provided, 
however, that in the casé of a 
distribution made pursuant to a right 
offering, such information is only 
required to be kept during the period or 
periods (e) commencing at any time

21 This disclosure requirement shall not apply to 
distributions effected solely pursuant’to Ruie l 44A 
under theSecurities Act* of 1933 (ttef'Seeuritijss 
Act"). ■ ’ . ; / -

during the Covered Period foat the 
rights exercise price does not represent 
a discount of at least 10% from the 
current market price of the security 
underlying the rights and (b) continuing 
until the end of the Covered Period or 
until the rights exercise price represents 
a discount of at least 12 percent from 
the current market price of the security 
underlying the righife;22

(aa) Name of the security, date,! time 
of execution and reporting, where 
available to the Relevant Party, pride 
and volume of each transaction; ; '
provided however that no information 
regarding a customer transaction need 
be provided unless such transaction has 
a value of F F 1500 000 or more;.

(bb) The exchange or inter-dealer 
quotation system on which the 
transaction was effected;23

(cc) An indication whether such 
transaction was for a proprietary 
account or the account of a customer, 
provided however that any transaction 
effected by an underwriter f6r a 
customer account for which it has 
exercised discretionary authority shall 
be reported as proprietary trade and;

(dd) The identity of the counterparty 
only where the counterparty is an 
underwriter or a selling group member, 

(ii) The lead underwriter will 
communicate the list of the Relevant 
Parties to the COB;

(ill) The Relevant Parties shall keep 
all documents prepared pursuant to 
paragraph 3.d,i for a period of no less 
than two years;

Civ) Upon the request of the Division 
made pursuant to the Administrative 
Agreement executed between the SEC 
and the COB on December 14,1989, the 
COB will require the production and the 
infonnation referred to in paragraph
3.d.(i) from the Relevant Parties through 
the lead underwriter. The Relevant 
Parties will provide this information to 
the COB in a Comma Delimited ASCII 
(American Standard Code for 
information Interchange) within 10 days 
of the request by the COB and the COB 
Shall transmit it to the Division within 
30 days, from the date of the request.

(v) If the Division has inquiries 
relating to foe records provided by such 
Relevant Parties, it will transmit these 
inquiries to the COB pursuant to the 
Administrative Agreement. 
Representatives of the affected Relevant 
Party will be made available to respond 
to foe inquiries of foe COB,

; 22For purposes of this exemption, unless stated 
otherwise, the market price for a security shall be 
the closing price at the end of the trading session 
on the Paris Bburse.
* 23 jh e  members of the SBR currently have a 
monopoly for trading on Frenph securities 'in 
France..! • '! . ; v |

The proposed exemption to rules 
10b-r6,10b-7 and 10b-8 shall also apply 
unconditionally to all transactions on 
the SEAQ International and any other 
securities market in a single country 
outside France and the United States to 
which a French issuer has applied for 
listing foe relevant Qualified French 
Securities if the volume in such relevant 
Qualified French Security as published 
by SEAQ International or such other 
relevant securities markets is less than 
10% of the aggregate worldwide trading 
volume in that security during the 
Reference Period.
4. General Conditions

(1) For purposes of this exemption a 
two business day cooling-off period 
shall apply under rule 10b-6(a)(4)(v),
(xi) and (xii) in foe United States and in 
each Significant Market,24 provided that 
trading in Relevant Securities in any 
Significant Market shall be subject to 
the exemptive relief then available in 
such markets, if any or the record 
maintenance and record production 
requirements contained in the letter 
regarding Application of cooling-off 
Periods under rule 10b-6 to 
Distributions of foreign .securities’f  April
4,1994) are satisfied by Relevant Parties - 
in süch significant market.

(b) The lead underwriter or the global 
coordinator foall promptly; but in any 
évent before the commencement of foe 
Covered Period, provide a written notice 
(“Notice“) to the Division of the 
following information: (i) the name of 
the issuer and the Qualified French 
Securities; (ii) whether the Qualified 
French Security is a CAC 40 component 
security or information with respect to 
the market capitalization and the 
average daily trading volume of the 
Qualified French Securities to be 
distributed; (iii) the identity of the 
Significant Markets where the Qualified 
French Security trades; (iv) if the Notice 
is for more than one entity, the identity-; 
of all underwriters and selling group 
members relying on these exemptions;

24 À “Significant Market" shall mean (i) (aa)
SEAQ International or (bb) any other dealer market' 
outside France and the United States for which 
price and volume information is published by an 
FFRA or (ii) any other securities markets in 9 single 
country other than France or the United States to 
which a French Issuer has applied for listing the 
relevant Qualified French Security and been 
accepted, if during the Reference Period the volume 
in either (i) (aa) or (bb) or (ii) in such relevant 
Qualified French Security, as published by the 
relevant FRRA($), in such securities markets (as the 
case may be), is 10% or more of the aggregate 
worldwide trading volume in that security 
published by all FFRAs in (i) and (ii), FFRAs id 
France, end US securities markets to which such 
French Issuer has applied for listing such relevant-1 
Qualified French Security and beed accepted; A j 
durfog the Reference,Period.



31280 Federal Register / VoL 59 , No. 116 / Friday, June 17, 1994 / Notices

and (v) a statement that the Relevant 
Parties are aware of the terms and 
conditions of these exemptions. '

We believe this proposed exemption 
would make it possible to maintain 
liquidity for shares of French companies 
throughout a public offering or private 
placement in the United States, while 
minimizing the risk of abuses of the 
kind at which rules 10b-6t 10b-7 and 
10b—8 are aimed.

Thank you for your assistance and the 
assistance of your staff in this matter.

Sincerely,
Pierre Fleuriot.

Exhibit A
The French underwriters (and their 

affiliates) will, and the other 
Underwriters (and their affiliates) may, 
continue to engage in the transactions 
and other activities described below, in 
France and elsewhere outside the 
United States, in respect of the 
securities being distributed, securities of 
the same class and series as the 
securities being distributed, and 
securities convertible into, exchangeable 
for, or giving a right to acquire, the 
foregoing securities, and derivatives 
thereof (collectively, the “Relevant 
Securities"), during the distribution 
period, in accordance with exemptions 
obtained from the Securities and 
Exchange Commission (the 
“Commission”) from the application 
outside the United States of rules lo b - 
6, 10b-7 and 1 Ob-8 under the US 
Securities Exchange Act of 1934. Such 
exemptions are subject to certain 
exceptions, limitations and conditions 
set out in the Commission's exemption, 
including compliance with French law.

The activities referred to above are (a) 
buying and selling Relevant Securities 
for the accounts of such Underwriters 
(or their affiliates), whether for purposes 
of risk management in connection with 
the offering, arbitrage or otherwise, (b) 
buying and selling Relevant Securities 
on behalf of customers, (c) advising 
customers as to the purchase or sale of 
Relevant Securities, including 
publication of specific company and 
Industry research reports, (d) engaging 
in securities lending transactions in 
Relevant Securities and (e) stabilizing 
the market (as described below). As a 
result of these activities, the 
Underwriters may at any time be short 
or long in Relevant Securities.

It is general market practice in France 
for the Underwriters, and the lead 
Underwriter in particular, to maintain 
an orderly market in subscription rights 
and existing shares, and it is expected 
that tire lead Underwriter will take 
measures to avoid extreme price

fluctuations during the distribution 
period.

The activities referred to above may 
result in the market prices of the 
Relevant Securities being different from 
those that might otherwise have 
prevailed in the open market if  rules 
1 Ob-6, lQb-7 and 10b-8 had applied in 
France and elsewhere outside the 
United States.
United States Securities and Exchange 
Commission; Division of Market Regulation 
June 7 ,1994 .
M. Pierre Fleuriot,
Directeur General,
Commission des Operations de Bourse,
39-43 Quai Andre Citroen,
75739 Paris cedex 15,
France
Re: Distributions of Certain French

Securities, File No. TP 94-199  
Dear Monsieur Fleuriot:

In regard to your letter dated June 7 ,1994 , 
as supplemented by conversations with the 
staff, this response thereto is attached to the 
enclosed photocopy of your correspondence. 
By doing this, we avoid having to recite or 
summarize the facts set forth in your letter. 
Each defined term in this letter has the same 
meaning as defined in your, letter, unless 
otherwise noted herein.

R esponse
On the basis of your representations and 

the facts presented, the Commission hereby 
grants exemptions from rules 1 Ob-6, lOb-7, 
and 1 Ob-8 to distribution participants, as 
defined in rule 10b-6(c)(6)(ii), including 
issuers of Qualified French Securities (as 
defined below), and their affiliated 
purchasers, as defined in rule 10b-6(c)(6)(i) 
(collectively, “Relevant Parties”), in 
connection with transactions in Relevant 
Securities (as defined below) outside the 
United States during distributions of 
Qualified French Securities subject to the 
following terms, conditions, and limitations;

I. Securities
A. The security being distributed 

(“Qualified French Security”) must:
1. be issued by: (i) a “foreign private 

issuer” within the meaning of rule 3b-4 
under the Exchange Act incorporated under 
the laws of France, which issuer (“French 
Issuer”) has outstanding a component 
security of the CAC 40 Index;1 or (ii) a 
subsidiary of a French Issuer; and

1 References to the CAC 40 Index refer to the 
composition of the index on the date of this letter; 
provided, however, that any security added to the 
CAC 40 Index after the date of this letter also will 
be treated as a Qualified French Security if  its 
issuer satisfies die requirements in paragraph I.A. 1. 
and such security has an aggregate market value 
that equals or exceeds the equivalent of FF6 billion 
(which exceeded US$1 billion as of June 6,1094) 
and an average daily trading volume that equals ,or 
exceeds the equivalent of FF3G million (which 
exceeded US$5 million as of June 6,1904) as 
published by ‘‘foreign financial regulatory 
authorities” (as defined below) and any U.S. 
securities exchanges or automated inter-dealer 
quotation systems, during a period {“Reference ^

2. Satisfy one of the following:
i. Be a CAC 40 Index component security; 

or
ii. Be an equity security of a French Issuer 

having an average daily trading volume that 
equals ôr exceeds the equivalent of FF30  
million (which exceeded US$5 million as of 
June 6 ,1 994), as published by foreign 
financial regulatory authorities (“FFRAs”) 2 
and any U.S. securities exchanges or 
automated inter-dealer quotation systems 
during the Reference Period; or

ill, Be a security that is convertible into, 
exchangeable for, or a right to acquire a 
security of a French Issuer described in 
paragraph LA.2.(i) or (ii) above.

B. “Relevant Security” means:
1. A Qualified French Security; or
2. A security of the same class and series 

as, or a right to purchase, a Qualified French 
Security.

II. Transactions E ffected  in the United States
All transactions in Relevant Securities

effected in the United States shall comply 
with rules 1 0 b -6 ,1 Ob-7, and 1 Ob-8,

III. Transactions E ffected  in France
A. All transactions during the Covered 

Period (as defined below) in Relevant 
Securities effected in France shall be 
conducted in compliance with French law. 
For purposes of these exemptions, “Covered 
Period” means: (i) ip the case of a rights 
distribution; the period commencing when 
the subscription price is determined in the 
United States and continuing until the 
completion of the distribution in the United 
States; and (ii) in the case of any other 
distribution, the period commencing three 
business days in Paris before the prie» is 
determined in the United States and 
continuing until the completion of the 
distribution in the United States; providedi, 
how ever, that the Covered Period shall not 
commence with respect to any Relevant Party 
until such person becomes a distribution 
participant.

B. All transactions in Relevant Securities 
during the Covered Period effected in France 
on a principal basis shall be effected or 
reported on the trading fatalities of the 
Société des Bourses Françaises.

C. Disclosure ofTrading Activities.
1. The inside front cover page of the

offering materials used in the offer and sale 
in the United States of a Qualified French

Period”) that is 20 consecutive business days in 
Paris within 60 consecutive calendar days prior to 
the commencement of the Covered Period as 
defined in paragraph in.A. below.

2 An FFKA is defined in Section 3(a)(51) of the 
Exchange Act, 5 U.S.C. 78{c)(51), as any: (A) foreign 
securities authority; (B) other governmental body or 
foreign equivalent of a self-regulatory organization 
empowered by a foreign government to administer 
dr enforce its laws relating to thé regulation of 
fiduciaries, trusts, commercial lending, insurance, 
trading in contracts of sale o f a  commodity for 
future delivery, or other instruments traded on or 
subject to the rules of a contract market, board of 
trade, or foreign equivalent, or other financial 
activities; or (C) membership organization a 
function of which is to regulate participation of its 
members in the activities listed above. For purposes 
of this letter, thé Société des Bourses Françaises is 
considered to be an FFRA.
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Security shall prominently display a 
statement in substantially the following form, 
subject to appropriate modification where 
circumstances require. Such statement shall 
be in capital letters, printed in bold-face 
roman type at least as large as ten-point 
modern type and at least two points leaded:

IN CONNECTION WITH THIS OFFERING, 
CERTAIN PERSONS MAY ENGAGE IN 
TRANSACTIONS FOR THEIR OWN 
ACCOUNTS OR FOR THE ACCOUNTS OF 
OTHERS IN (IDENTIFY RELEVANT 
SECURITIES) PURSUANT TO 
EXEMPTIONS FROM RULES 10b -6,10b -7, 
and 10b-8 UNDER THE SECURITIES 
EXCHANGE ACT OF 1934. SEE “[IDENTIFY 
SECTION OF OFFERING MATERIALS 
THAT DESCRIBES THE TRANSACTIONS 
TO BE EFFECTED].”

2. In addition, there shall be included in 
the identified section of the offering materials 
a comprehensive description of the activities 
that may be undertaken by the Relevant 
Parties in the Relevant Securities during the 
distribution.3

D. Recordkeeping and Reporting.
1. Each Relevant Party shall keep and 

provide to the Commission des Operations de 
Bourse (“COB”), upon request, the 
information described in paragraph III.D.2. 
below with respect to its transactions in 
Relevant Securities in France; provided, 
howeveT, that in the case of a distribution 
made pursuant to rights, such information is 
only required to be kept and reported to the 
COB during thé period or periods 
commencing at any time during the Covered 
Period that the rights exercise price does not 
represent a discount of at least 10 percent 
from the then current market price of the 
security underlying the rights and continuing 
until: (i) the end of the Covered Period; or (ii) 
until the rights exercise price represents a 
discount of at least 12 percent hem the then 
current market price of the security 
underlying the rights.4

2. When required pursuant to paragraph 
I1LD.1. above, the Relevant Parties will 
provide the following information to the COB 
in a Comma Delimited ASCII (American 
Standard Code for Information Interchange) 
format including a common record layout 
acceptable to the COB and the Division, with 
respect to transactions during the Covered 
Period in Relevant Securities:

i. Name of the security, date, time (of 
execution and reporting, where available to 
the Relevant Party), price, and volume of 
each transaction; provided, how ever, that no 
information regarding a customer transaction 
need be provided unless such transaction has 
a value of F F l ,500,000 or more;

ii. The exchange or inter-dealer quotation
system on which the transaction was 
effected, if any; , ,

3 The staff of the Division of Market Regulation 
(“Division”) and the Division of Corporation 
Finance have reviewed Exhibit A attached to your 
request letter and believe that the disclosure 
contained therein Would satisfy the requirement of 
this subparagraph.

4 For purposes of these exemptions, unless stated 
otherwise, the market price for a security shall be 
the closing price at the end of the trading session 
on the Paris Bourse.

iii. An indication whether such transaction 
was for a proprietary account or the account 
of a customer, provided  that any transaction 
effected by a Relevant Party for a customer 
account for which it has exercised 
discretionary authority shall be reported as a 
proprietary trade; and

iv. The identity of a counterparty only 
where such counterparty is a Relevant Party.

3. The Relevant Parties shall keep all 
documents produced or prepared pursuant to 
paragraph III.D.2. for a period of not less than 
two years.

4. Upon the request of the Division, made 
pursuant to the Administrative Agreement 
executed between the SEC and the COB on 
December 14 ,1989 , the COB will require the 
production of the information referred to in 
paragraph IILD.2. above from the Relevant 
Parties through the lead underwriter. The 
Relevant Parties will provide this 
information to the COB within 10 days of the 
request by the COB and the COB shall 
transmit the information to the Division 
within 30 days from the date of the request.

5. Representatives of a Relevant Party will 
be made available to respond to inquiries of 
the COB relating to its records.

IV. Transactions E ffected  in Significant 
M arkets

A. All transactions in Relevant Securities 
in a “Significant Market,” as defined below, 
shall be effected in accordance with the 
requirements of rules 10b -6 ,10b -7 , and lo b -  
8, except as permitted by paragraph IV.B. 
below or by other available exemptions. For 
purposes of these exemptions, “Significant 
Market” means: (i) SEAQ International or any 
other dealer market outside the United States 
and France for which price and volume 
information is published by an FFRA; or (ii) 
any other securities market(s) in a single 
country other than the United States or 
France to which a French Issuer has applied 
for listing the Qualified French Security and 
been accepted, if during the Reference Period 
the volume in either (i) or (ii) in such 
Qualified French Security, as published by 
the relevant FFRA(s) in such securities 
market, is 10 percent or more of the aggregate 
worldwide trading Volume in that security 
published by all FFRAs in (i) and (ii), FFRAs 
in France, and U.S. securities markets to 
which such French Issuer has applied for 
listing such Qualified French Security and 
been accepted,

B. In the case of a distribution of Qualified 
French Securities made pursuant to rights 
(“rights distribution”), the Relevant Parties 
located in the United Kingdom (“U.K. 
Relevant Parties”): (a) in connection with the 
rights distribution, may purchase or solicit 
the purchase of Relevant Securities in 
transactions solely in response to orders for 
the accounts of their customers in the 
ordinary course of their business in the 
United Kingdom (“customer facilitation 
activities”); and (b) may bid for or purchase 
Relevant Securities as principal in market 
making transactions through'SEAQ 
International during the rights distribution, 
in each case subject to the following 
conditions:

1. Diking the period from five business 
days prior to the expiration date of the rights

distribution and until the expiration date, 
inclusive, at any time at which the difference 
betjveen the rights exercise price and the 
market price of the security underlying the 
rights (which for this purpose will be taken 
to mean the mid-price between the highest 
bid and lowest offer quoted on SEAQ 
International for the security underlying the 
rights) does not represent a discount of at 
least 10 percent from the then current market 
price of the security underlying the rights, 
the U.K. Relevant Parties will effect “passive 
market making” transactions in the Relevant 
Securities subject to the terms and conditions 
of Letter regarding D istributions o f  SEAQ and  
SEAQ International Securities (July 12,1993) 
(“LSE Letter”);

2. The U.K. Relevant Parties, in accordance 
with Item 502(d)(1) of Regulation S-K under 
the Securities Act, shall include a statement 
regarding transactions which stabilize or 
maintain the market price of the Relevant 
Securities with appropriate modification, to 
reflect the possibility that the U.K. Relevant 
Parties may engage in market making, 
including passive market making, and| 
customer facilitation activities that otherwise 
would be prohibited by rule 10b-6, and shall 
include pursuant to rule 408 under the 
Securities Act in the “Plan of Distribution” 
or similar section of the prospectus, a brief 
description of such proposed market making 
and customer facilitation activities in the 
Relevant Securities; and

3, The recordkeeping and production 
requirements set forth by the Commission in 
the LSE Letter shall apply to all transactions 
effected by or on behalf of the U.K. Relevant 
Parties’ accounts, or for the accounts of 
customers in connection with customer 
facilitation activities during the rights 
distribution.

V. G eneral Conditions
A. For purposes of these exemptions, a two 

business day cooling-off period shall apply 
under Rule 10b-6(a)(4)(v), (xi) and (xii) in the 
United States and each Significant Market, 
provided that trading in Relevant Securities 
in Significant Markets shall be subject to the 
exemptive relief then available in such 
market, if any, or the record maintenance and 
record production requirements contained in 
Letter regarding A pplication o f  Cooling-O ff 
P eriods Under Rule 10b-6 to Distributions o f  
Foreign Securities (April 4 ,1994) are 
satisfied by Relevant Parties in such 
Significant Market.

B. The lead underwriter or the global 
coordinator shall promptly, but in any event 
before the commencement of the Covered 
Period, provide a list of the Relevant Parties 
to the COB and written notice (“Notice”) to 
the Division containing the following 
information: (i) the name of the issuer and 
the Qualified French Security; (ii) whether 
the Qualified French Security is a CAC 40  
Index component security or information 
with respect to the market capitalization and 
the average daily trading volume of the 
Qualified French Security to be distributed;
(iii) the identity of the Significant Markets 
where the Qualified French Security trades;
(iv) if the Notice is for more than one entity, 
the identity of all underwriters and selling 
group members relying on these exemptions;'
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5 and (v) a statement that the Relevant Parties 
are aware of the terms and conditions of 
these exemptions.

G  Any person who fails to comply with 
the conditions of the exemptions, including 
a failure to provide requested information, 
would not be permitted to rely on the 
exemptions in future distributions. Upon a 
showing of good cause, however, the 
Commission or the Division may determine 
that it is not necessary under the 
circumstances that the exemptions be denied.

The foregoing exemptions horn rules lo b -  
6, 10b-7, and 10b—8 are based solely on your 
representations and the facts presented, and 
are strictly limited to the application of those 
rules to the proposed transactions. Any 
different facts or representations might 
require a different response. Responsibility 
for compliance with any other applicable 
provisions of the federal securities laws must 
rest with the Relevant Parties. The Division 
expresses no view with respect to any other 
questions that the proposed transactions may 
raise, including, but not limited to, the 
adequacy of disclosure concerning, and the 
applicability of any other federal or state 
laws to, the proposed transactions.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Robert LD. Colby,
Deputy Director.
(FR Doc. 94-14738 Filed 6 -1 6 -9 4 ; 8:45 amj 
BILLING CODE 8010-01-P

[Release No. 34-34198; International Series 
Release No. 872; File No. SR-Amex-84-19]

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change and 
Amendment No. 1 to Proposed Rule 
Change by the American Stock 
Exchange, Inc. Relating to the Listing 
and Trading of Options on the Nikkei 
Stock Index 300

June 10,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”) 1 and Rule 19b—4 thereunder,2 
notice is hereby given that on May 31, 
1994, the American Stock Exchange,
Inc. (“Amex” or “Exchange”) filed with 
the Securities and Exchange 
Commission (“Commission”) the 
proposed rule change as described in 
Items I, II, and m below, which Items 
have been prepared by the Amex. On 
June 10,1994, the Amex filed 
Amendment No. 1 to the proposed rule 
change.3 The ‘Commission is publishing

5 Supplemental Notices shall be provided for 
underwriters and selling group members identified 
after a Notice has been filed.

115 U.S.C. section 78s(b)(l) (1988).
2 17 CFR § 240.19b—4 (1993).
3 In Amendment No. 1, the Amex amended its 

proposal to provide that (1) The exercise settlement 
value for all of the Nikkei Stock Index 300 expiring 
option contracts will be the special opening 
quotation, which is calculated based upon the

this notice to solicit comments on the 
proposed rule change and Amendment 
No, 1 from interested persons.
I. Self-Regulatory Organization’s 
Statement o f the Terms of Substance of 
the Proposed Rule Change

Hie Exchange is proposing to trade 
standardized options on the Nikkei 
Stock Index 300 (“Index”). In addition, 
the Amex proposes to amend Amex 
Rule 904C(b) to provide for a position 
limit for the Index of 50,000 contracts 
on the same side of the market, 
provided that no more than 30,000 of 
such contracts are in series in the 
nearest expiration month.

The text of the proposed rule change 
is available at the Office of the 
Secretary, the Amex, and at the 
Commission.
II. Seif-Regulatory Organization’s 
Statement o f the Purpose o£ and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
Amex included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The Amex has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
(A) Self-Regulatory Organization's 
Statem ent o f  the Purpose o f, an d  
Statutory Basis fo r , the Proposed Rule 
Change

The Exchange is proposing to trade 
standardized options on the Index. The 
Index is comprised of 30 stocks which 
are representative of the first section of 
the Tokyo Stock Exchange (“TSE”).

The Index was designed and is 
maintained by Nihon Keizai Shimbun, 
Inc. ("Nihon”). The Index’s component

opening prices of each of the component securities 
on the Tokyo Stock Exchange on the last business 
day prior to expiration; (2) the position and exercise 
limits for Nikkei Stock Index 300 option contracts 
in the series with the nearest expiration month will 
be 30,000 contracts; (3) the trading unit for Nikkei 
Stock Index 300 options is the Index value 
multiplied by $100; (4) for valuation purposes, one 
Nikkei Stock Index 300 unit (1.0) is assigned a fixed 
value of one U.S. dollar; and (5) the Tokyo Stock 
Exchange Jias recently requested that a new 
comprehensive surveillance sharing agreement be 
entered into for options on the Nikkei Stock Index 
300, which agreement will cover the sharing of 
surveillance information regarding the index’s 
component securities. See Letter from Claire P. 
McGrath, Managing Director and Special Counsel 
for Derivative Securities, Amex, to Michael 
Walinskas, Branch Chief, Derivatives Regulation, . 
Division of Market Regulation, Commission, dated 
June 10,1994.

securities were selected for their high 
market capitalizations and high degree 
of liquidity, and are representative of 
the relative distribution of industries 
within the broader Japanese equity 
market.

The median capitalization of the 
companies in the Index on March 31, 
1994, was 340.1 billion yen (US $3.3 
billion at the exchange rate of 102.75 
yen per dollar prevailing on March 31, 
1994). The average market capitalization 
of these companies was US $7,5 billion 
on the same date and using the same 
rate of exchange. The individual market 
capitalizations of these companies 
ranged from a low of US $875 million 
to a high of US $76.5 billion on March
31,1994. The largest stock accounted 
for 3.41 percent of the total weighting of 
the Index, while the smallest accounted 
for 0.04 percent.

Hie Index is a capitalization-weighted 
index and is calculated by multiplying 
the price of each component security (in 
Japanese yen) by its number of shares 
outstanding, adding those sums and 
dividing by the current Index divisor. 
The Index divisor was determined 
initially to yield a benchmark value of 
100 on October 1,1982. Hie Index’s 
closing value on April 13,1994, was 
296.35, The Index multiplier is 100, 
and, for valuation purposes, one Index 
unit (1.0) is assigned a fixed value of 
one U.S. dollar.

The Index will be maintained by 
Nihon: To maintain the continuity of 
the Index, the divisor will be adjusted 
to reflect certain events relating to the 
component securities. These events 
include, but are not limited to, changes 
in the number of shares outstanding, 
spinoffs, certain rights issuances, and 
mergers and acquisitions. The 
composition of the Index will be 
reviewed periodically by Nihon.

The proposed options on the Index 
are to be European-style [i.e., exercises 
are permitted at expiration only), and 
cash-settled. Trading hours for the Index 
options will be 9 a.m. to 4:15 p.m. (New 
York time). Options on the Index will 
expire on the Saturday following the 
third Friday of the expiration month 
(“Expiration Friday”). The last trading 
day in an option series normally will be 
the business day immediately preceding 
Expiration Friday of each expiration 
month (normally a Thursday) and 
trading in expiring options will cease al 
the close of trading on such day. The 
exercise settlement value for all of the 
Index’s expiring options will be the 
special opening quotation, which is 
calculated based upon the opening price 
of each of the component securities on 
the TSE on the last business day prior 
to expiration. If a stock fails to open for



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Notices 3 1 2 8 3

trading, the last available price of the 
stock will be used to calculate the 
Index’s settlement value. When an 
option expiration is moved in 
Accordance with an Exchange holiday, 
the last trading day for the expiring 
Index options will be Wednesday, and 
¡the exercise settlement value of die 
Index options will be determined at the 
opening of the regular Thursday trading 
[session on the TSE, even if the TSE is 
[open on Friday. If the TSE will be 
[closed on the Friday before expiration 
but the Amex is not, the last trading day 
for expiring Index options will be on 
Wednesday.
1 The Exchange plans to list options 
series with expirations in the three near- 
term calendar months and in the three 
additional calendar months in die 
March cycle. In addition, longer-term 
options series having up to 36 months 
to expiration may be traded. In lieu of 
such long-term options on a full-value 
Index level, the Exchange may list long
term, reduced-value put and call 
options based on one-tenth (Vioth) of the 
Index’s full value. The current and 
closing Index value of any such 
reduced-value long-term option will be 
rounded to the nearest one-hundredth 
Viooth) after the initial computation. In 

either event, the interval between 
expiration months for either a full-value 
or reduced-value long-term option will 
not be less than six months.

Amex Rules 900C through 980C will 
apply to the trading of standardized and 
long-term option contracts based on die 
Index. These rules cover issues such as 
sales practices, margin requirements, 
exercise prices, position and exercise 
limits, and floor trading procedures. 
Surveillance procedures currently used 
to monitor trading in each of the 
Exchange’s other index options also will 
be used to monitor trading in options on 
the Index. The Exchange represents that 
the TSE has requested that a new 
comprehensive surveillance sharing 
agreement be executed with respect to 
options on the Index. This agreement 
will cover the sharing of surveillance 
information regarding the Index’s 
component securities.

The Exchange believes that the Index 
is a Stock Index Option under Amex 
Rule 901C(a) and a Broad Stock Index 
Group under Amex Rule 900C(b){l}.
With respect to Amex Rule 903C(b), the 
Exchange proposes to list near-the- 
tnoney (i.e., Within ten points above or 
below the current index value) option 
series on the Index at 2Vz point strike 
(exercise) price intervals when the value 
of the Index is below 200 points. In 
addition, the Exchange proposes to 
[establish, pursuant to Amex Rule 
904C(b), a position limit of 50,000

contracts on the same side of the 
market, provided no more than 30,000 
of such contracts are in series in the 
nearest expiration month.

In anticipation of substantial 
customer activity in the options on this 
Index (including institutional activity), 
the Exchange seeks to have the ability 
to utilize its Auto-Ex system for orders 
in the Index options of up to 50 
contracts. Auto-Ex is the Exchange’s 
automated execution system which 
provides for the automatic execution of 
market and marketable limit orders at 
the best bid or offer at the time the order 
is entered. The Exchange believes that 
the ability to use Auto-Ex for orders of 
up to 50 contracts will provide 
customers with deep, liquid markets, as 
well as expeditious executions.

The Exchange believes that the 
proposed rule change is consistent with 
section 6(b) of the Act in general, and 
furthers the objectives of section 6(b)(5) 
in particular, in that it is designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in facilitating 
transactions in securities, and to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system.
B. Self-Regulatory Organization's 
Statem ent on Burden on Com petition

The Amex does not believe that the 
proposed rule change will impose any 
burden on competition.
(C) Self-Regulatory O rganization’s 
Statem ent on Comments on the 
P roposed Rule Change R eceived From  
M embers, Participants, or Others

No written comments were solicited 
or received with respect to the proposed 
rule change.
III. Date of Effectiveness of the 
Proposed Rule change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period:
(i) As the Commission may designate up 
to 90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding, or
(ii) as to which the self-regulatory 
organization consents, the Commission 
will:

(A) By order approve such proposed 
rule change, oar

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
also will be available for inspection and 
copying at the principal office of the 
Amex. All submissions should refer to 
File No. SR-Amex-94—19 and should be 
submitted by July 8,1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.4
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-14739 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILUNG CODE 9010-01-M

[Release No. 34-34200; File No. SR -M STC - 
94-08]

Self-Regulatory Organizations; 
Midwest Securities Trust Company; 
Notice of Filing and Immediate 
Effectiveness of a Proposed Rule 
Change Relating to Reorganization 
Processing

June 10 ,1994 .

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”),1 notice is hereby given that on 
May 5,1994, the Midwest Securities 
Trust Company (“MSTC”) filed with the 
Securities and Exchange Commission 
(the “Commission”) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by MSTC. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.

4 17 CFR §20Q.30-3(a)il2) (1993).
115 U.S.C. section 78s (b)(1) (1988).
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I. Self-Regulatory O rganization’s 
Statem ent o f  the T erm s o f  Substance o f  
the Proposed Rule Change

The proposed rule change adds to  
A rticle IV of M STC’s rules an  
interpretation w h ich  describes the 
Reorganization Processing System.

II. Self-Regulatory O rganization’s 
Statem ent o f  the Purpose of, and  
Statutory B asis for, the Proposed Rule  
Change

In its filing w ith the Com m ission, 
MSTC included statem ents concerning  
the purpose of and basis for the  
proposed ra le  change. The text of these  
statem ents m ay be exam ined at the  
places specified in Item IV below.
M STC has prepared sum m aries, set 
forth in sections A , B , and C below , or  
the m ost significant aspects o f  such  
statem ents.

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

The purpose of the rule filing is to  set 
forth in M STC’s rules the fact that 
M STC m ay provide reorganization  
notices by com p u ter facility. The  
com puter facility that M STC developed  
for the purpose of providing  
reorganization n otices is a  user-friendly, 
real-tim e com p u ter system  th at allow s  
participants, through the use of 
intuitive, data-driven displays, to  view  
offer inform ation on-line. It w ill allow  
M STC participants to inquire as to  
various offer criteria, including offer 
type(s), target CTJSIP(s), M STC offer 
status, and offer date(s). Participants  
w ill be able to tailor their inquiries to 
only those offers in  w hich  they have a 
depository position. They m ay also view  
the location of a position w ithin their 
M STC accoun t(s) for a chosen CUSIP. In 
addition, participants will be able to  
inquire as to a CU SIP’s reorganization  
history.

Rule 4 of A rticle IV of M STC’s rules 
describes M STC’s activities w ith respect 
to reorganizations, and sections 3 and 4  
of Rule 2 of A rticle  IV describe M STC’s 
responsibilities w ith  respect to  
reorganization inform ation  
dissem inated by M STC. Pursuant to  
these ra les , M STC currently provides  
daily notification of new ly announced  
and updated corporate reorganization  
offers to its particip an ts through  
m anually p roduced , hardJcop y notices. 
M STC p roduces these notices, w hich  
include pertinent offer inform ation, for 
a variety of offer types including, but 
not lim ited to , m ergers, reverse splits, 
tenders and exchanges, expiring rights 
and w arrants, put options on corporate

and municipal bonds, and expiring 
convertible securities.

Each current notice includes a 
disclaimer to the effect that MSTC does 
not guarantee the correctness or 
completeness of the information 
provided. This liability standard has 
been used for over twenty years and was 
part of MSTC’s written procedures 
when MSTC applied for and received 
permanent registration as a clearing 
agency. The proposed interpretation sets 
forth language that limits MSTC’s 
liability with respect to the information 
provided by computer. The liability 
standard is substantially the same as the 
standard for the hard copy notices.

The proposed rule change is 
consistent w ith  section  17A  of the A ct 
in that it w ill facilitate the prom pt and  
accurate clearan ce and settlem ent of  
securities transactions.

R. Self-Regulatory Organization’s 
Statement on Burden on Competition

MSTC does not believe th at the  
proposed rule change w ill im pose any 
burden on com petition.

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others

Written comments were not and are 
not intended to be solicited with respect 
to the proposed rule change, and none 
have been received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

M STC requests that the proposed ra le  
change becom e effective upon filing 
pursuant to 19(b )(3)(A )(iii)2 of th e A ct 
and subparagraph (e)(4) of rule 1 9 b -4  3 
thereunder. The foregoing rule change  
effects a change in an existing service  
that does not adversely affect the  
safeguarding of securities or funds in 
the custody or control of M STC or for 
w hich M STC is responsible and does  
not significantly affect the respective  
rights or obligations of M STC or persons  
using the service. A t any tim e w ithin  
sixty days of the filing of such  rule  
change, the Com m ission m ay sum m arily  
abrogate su ch  rule change if it appears  
to the Com m ission that such  action  is 
n ecessary or appropriate in the public  
interest, for the protection  of investors, 
or otherw ise in furtherance of the  
purposes of the A ct.

IV. Solicitation of Comments
Interested persons are invited to 

submit written data, views, and

215 U.S.C. section 78s(b)(3)(A)(iii) (1988). 
317 CFR §240.19b-4(e)(4) (1993).

arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 4 5 0  Fifth Street, NW., 
Washington, DC 2 0 5 4 9 . Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rale change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. section 55 2 , will 
be available for inspection and copying 
in the Commission’s Public Reference 
Section, 4 5 0  Fifth Street, NW., 
Washington, DC 2 0 5 4 9 . Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the above-referenced self- 
regulatory organization.

All subm issions should refer to File 
No. SR -M STC —9 4 —0 8  and should be 
subm itted by July 8 ,1 9 9 4 .

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.4
Margaret H. McFarland,
Depu ty Secretary.
|FR Doc. 9 4 -1 4 7 8 4  Filed 6 -1 6 -9 4 ; 8 :45 amj 
BILLING CODE 8010-01-M

[Release No. 34-34193; File No. SR-NSCC- 
94-08]

Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change Modifying NSCC’s 
Correction Fees

June 10, 1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934,1 notice 
is hereby given that on June 1,1994, the 
National Securities Clearing Corporation 
(“NSCC”) filed with the Securities and 
Exchange Commission (“Commission”) 
the proposed rale change (File No. SR- 
NSCC—94—08) as described in Items 1, II, 
and III below, which Items have been 
prepared by primarily NSCC. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons.
1. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The proposed rale change modifies 
NSCC’s fee structure as it relates to

417 CFR § 200.30-3(a)(l2) (1993). 
>15 U.S.C. section 78s(b)(l) (1988).
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borrection fees for the processing of 
piunicipal securities transactions. The 
text of the rule change is set forth at 
Exhibit A.
II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
¡Statutory Basis for, the Proposed Rule 
¡Change
[ In its filing with the Commission, 
kjSCC included statements concerning 
Ihe purpose of and basis for the 
proposed rule change and discussed any 
Comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements.
A. Self-Regulatory Organization's 
Statement o f the Purpose of, and  
Statutory Basis for, the Proposed Rule 
Change
; The purpose of the rule change is to 
[modify NSCC’s fee structure as it relates 
[to correction fees for the processing of 
municipal securities transactions to 
[reflect the fact that correction 
capabilities have been accelerated in 
conformity with comparison 
capabilities. In August of 1993, NSCC 
accelerated the comparison processing 
for municipal securities transactions to 
the date after trade date (“T + l”). 
Previously NSCC bad charged 
participants for supplemental input on 
or after T+2. Because correction 
processing cm  now be initiated on T+l, 
Ithe NSCC fee structure is being 
modified in order to charge participants 
for supplemental input on or after T+l. 
Although the acceleration of municipal 
bond comparison occurred in August of 
1993, this fee change will be effective 
for supplemental comparison processing 
as of June 1,1994.

The proposed rule change provides 
|for the equitahle allocation of dues, fees, 
[and charges among participants. 
¡Therefore, NSCC believes that it is 
consistent with the requirements of the 
Act, particularly section 17A(b)(3)(D) of 
the Act.
B. Self-Regulatory Organization's 
Statement on Burden on Com petition

NSCC believes that the proposed rule 
changes will not have any impact or 
impose a burden on competition.
C. Self-Regulatory Organization's 
iStatement on Comments on the 
Proposed Rule Change R eceived From  
[Members, Participants, or Others

NSCC has neither solicited nor 
deceived any written comments.

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change has become 
effective pursuant to section 
19(b)(3>(A>(ii) of the Act2 and 
subparagraph (e)(2) of Rule 19b-4 
thereunder because it establishes a due, 
fee, or other charge imposed by NSCC.3 
At any time within sixty days of the 
filing of such rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rude 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with provisions of 
5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such Ming will also be 
available for inspection and copying at 
the principal office of NSCC. All 
submissions should refer to File No.
S R-N SCC-94-08 and should be 
submitted by July 8,1994.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.4
Margaret H. McFarland,
Deputy Secretary.
Exhibit A

The text of the proposed rule change 
is as follows: Italicized text indicates 
additions. Bracketed text indicates 
deletions. ___ -

3. Am ex and OTC C orporate Bond  
and UTT (Bond Systeml Correction 
Fees5:

*15 U.S.C. section 78s(b)(3)(A)(ii) (1988).
317 CFR § 240.19b-4(eX4) (1993).
4 17 CFR § 200.36—3(a){12) (1993).
5 The abbreviations Amex, OTC, and UIT refer 

respectively to: the American Stock Exchange, Inc., 
over-the-counter, and unit investment trust.

*  *  *  *  *

4. M unicipal Bond System Correction 
F ees:

a. A ll supplem ental input a fter T 
(Advisory, As Of, Demand As Of, 
W ithhold) except fo r  D emand As O f 
A dvisories and Trades D eleted.
(1) T+l—$.40 to the subm itter
(2) T+l—$.60 to the subm itter
(3) after T+2—$1.00 to the subm itter

b. Trades D eleted:
(1) T+l—$.40 to both sides
(2) T+2—$.60 to both sides
(3) after T+2—$1.00 to both sides 
5(4]. OTC Equity and Bond System

Correction Fees: 
* * * * *
[FR Doc. 94-14733 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 8010-01-M

[Rel. No. IC-20350; 812-8834]

American AAdvantage Funds, et a!.; 
Notice of Application

June 10,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “Act”),

APPLICANTS: American AAdvantage 
Funds, and future portfolios thereof (the 
“Trust”), and AMR Investment Services, 
Inc. (“AMR”).
RELEVANT ACT SECTIONS: Order requested 
under section 6(c) for an exemption 
from sections 18(f)(1), 18(g), and 18(i) of 
the Act.
SUMMARY OF APPLICATION: Applicants ! 
seek an amendment to a prior order that 
permits applicants to issue two classes 
of shares representing interests in the | 
same portfolio of securities (the “Prior ( 
Order”).1 The requested amendment j 
would permit applicants to issue an 
unlimited number of classes of shares, r 
Applicants request that any relief 
granted pursuant to the application also 
apply to any future open-end 
management investment companies that 
are advised by AMR or an entity 
controlling, controlled by, or under 
common control (within the meaning of 
section 2(a)(9) of the Act) with AMR and 
that issue and sell classes of shares on 
a basis identical in all material respects 
to that described in the application.
FILING DATE: The application was filed 
on February 8,1994, and amended on 
March 11,1994, May 11,1994, and June
7,1994.

1 Investment Company Act Release Nos. 18298 j 
(Sept. 6,1991) (notice) and 18346 (Oct. 7,1991) 
(order).
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HEARING OR NOTIFICATION O f HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing.' 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on July
6,1994, and should be accompanied by 
proof of service on applicants, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
St., NW., Washington, DC 20549. 
Applicants, 4333 Am on Carter 
Boulevard, Fort Worth, Texas 76155.
FOR FURTHER INFORMATION CONTACT:
Marc Duffy, Staff Attorney, (202) 942- 
0565, or C. David Messmam Branch 
Chief, (202) 942-0564 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch.
APPLICANTS’ REPRESENTATIONS: 1. The 
Trust is registered under the Act as an 
open-end management investment 
company. The Trust currently offers 
shares representing interests in seven 
investment portfolios (together with 
future investment portfolios, the 
“Funds”): the American AAdvantage 
Money Market Fund, the American 
AAdvantage Municipal Money Market 
Fund; and the American AAdvantage 
U.S. Treasury Money Market Fund (me 
“Money Market Funds”); the American 
AAdvantage Balanced Fund (the 
“Balanced Fund”); thaAmerican 
AAdvantage Equity Fund (the “Equity 
Fund”); the American AAdvantage 
International Equity Fund (the 
“International Equity Fund”); and the 
American AAdvantage Limited-Term 
Income Fund (the "Limited-Term 
Income Fund” and, collectively with the 
Balanced Fund, the Equity Fund, and 
International Equity Fund, the “Non- 
Money Market Funds”).

2. AMR is the manager of each Fund, ' 
the sole investment adviser of the 
Money Market Funds, and the sole 
active investment adviser to the 
Limited-Term Income Fund. AMR is a 
wholly-owned subsidiary of AMR 
Corporation, the parent company of 
Americari Airlines, Inc. The assets of . 
each of the Non-Money Market Funds,

other than the Limited-Term Income 
Fund, are allocated by AMR among 
certain investment advisers designated 
for each Fund,

3. Applicants seek to amend the Prior 
Order to permit the Funds to offer an 
unlimited number of classes of shares in 
their existing and future investment 
portfolios. These new classes will be 
offered (a) in connection with a plan 
adopted pursuant to rule 12b-l under 
the Act (a “Distribution Plan”), (b) in 
connection with a non-rule 12b-l 
shareholder services plan (a 
“Shareholder Services Plan”), (c) in 
connection with the allocation of certain 
expenses, as described below, that are 
directly attributable only to certain 
classes, and/or (d) without any 
Distribution Plan or Shareholder 
Services Plan. The Distribution Plan and 
the Shareholder Services Plan are 
sometimes collectively referred to as the 
“Plans.”

4. Shares of the Funds presently are 
offered with no front-end sales charge. 
Pursuant to the terms of the Prior Order, 
the Money Market Funds currently offer 
and sell two classes of shares designated 
as Mileage Class shares and Institutional 
Class shares. Mileage Class shares are 
presently offered and sold only to 
natural persons and certain grantor 
trusts. Institutional Class shares of the 
Money Market Funds and shares of the 
Non-Money Market Funds are presently 
offered and sold primarily to 
institutions.

5. Shares of each existing Fund are 
distributed directly by the Trust. In thè 
future, some or all classes of the Funds 
may be distributed through one or more 
principal underwriters. Under the 
current self-distribution arrangement, 
distribution activities are carried out 
primarily by officers of the Trust. The 
Mileage Class of each of the Money 
Market Funds has adopted a rule 12b-
1 plan, which provides that each 
Mileage Class will pay .25% of its 
average daily net assets to AMR as 
compensation for distribution services.

6. Currently, each shareholder of the
Non-Money Market Funds is required to 
enter into a shareholder services 
agreement with AMR (a “Shareholder 
Services Agreement”). Under this 
agreement, AMR provides or oversees 
on behalf of the shareholder’s account 
certain administrative and management 
services (other than investment advisory ; 
and portfolio allocation, services) for , 
which each shareholder (and not the 
Fund) pays an annualized fee directly to 
AMR. This fee currently equals 0.30% ; 
of a shareholder’s assets invested in 
each Fund. ; . —

7. if applicants’ proposed multiple :j 
class distribution system (“Multiple

Class System”) is approved by the SEC, 
and subject to shareholder approval, the 
Non-Money Market Funds will no 
longer have Shareholder Services 
Agreements. After implementation of 
the Multiple Class Systeip, the Non- 
Money Market Funds will have 
internalized fees as described below. 
Certain classes of the Funds, however, 
may establish an externalized account 
maintenance fee for low balance 
accounts. It is presently expected that 
any account maintenance fee charged 
will not exceed an annual fee of 
approximately $25. The fee will be a 
direct charge against the shares held in 
the account and will be collected bv 
redeeming a sufficient number of full 
and/or fractional shares.

8. With respect to each new class of 
shares created, the Funds could enter 
into a Distribution Plan agreement and/ 
or a Shareholder Services Plan 
agreement with AMR and/or other 
groups, organizations or institutions 
(“Organizations”) concerning the 
provision of certain services to 
shareholders of a particular class;

9. Because many of the services 
contemplated under a Distribution Plan 
will be distribution related, such Plan 
will be adopted pursuant to rule 12b-l 
under the Act. A Shareholder Services 
Plan will be adopted and operated in 
accordance with the procedures set 
forth in rule 12b-l (b) through (f) as if 
the expenditures made-thereunder, were 
subject4o rule 12b -l, although the 
shares offered in connection with such 
a Plan need not be accorded the voting 
rights specified in rule 12b-l. Under a 
Shareholder Services Plan, fees will be 
paid by a Fund to one or more 
Organizations for shareholder services 
provided with respect to the shares. 
Organizations may charge other fees 
directly to class shareholders who are 
the beneficial owners of shares in 
connection with class shareholder 
accounts.

10. With respect to each new class, a 
Fund could pay an Organization either 
directly or indirectly pursuant to a 
Distribution Plan or Shareholder 
Services Plan for its services and 
assistance in accordance with the terms 
of its particular Plan agreement (“Plan 
Payments”) and the expense of such 
payments will be borne entirely by the 
beneficial owners of the class of the 
Fund to which each Plan agreement 
relates. Plan Payments paid to an 
Organization pursuant to a Distribution 
Plan agreement currently are not; 
expected to exceed .75% of the average 
daily net asset value of the shares of the 
class subject to that particular 
Distribution Plan agreement. Similarly, 
Plan Payments paid to an Organization
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pursuant to a Shareholder Services Plan 
agreement' aré currently not expected to 
exceed .30% of the average daily net 
value of the shares of the class subject 
to that particular Shareholder Services 
Plan agreement.

11. If any class of a Fluid’s shares are 
distributed by a member of the National 
Association of Securities Dealers, Inc., , , 
(“NASD”), with respect to each class of 
shares such Fund shall comply with 
Article III, section 26 of the Rules of Fair 
Practice of thé NASD as it relates to the 
maximum amount of asset-based sales 
charges that may be imposed by an *7*- 
Investment company.

12. Applicants anticipate that shares 
of one new class will be offered to tax- 
exempt employee benefit and retirement 
plans of AMR Corporation and its 
affiliates (the “AMR Class”). Other new 
classes, as well as the existing 
Institutional Class and Mileage Class, 
will be offered to institutional investors 
(other than such benefit plans) and to 
natural persons (the “Unaffiliated 
Classes”). The offerees of AMR Class 
shares, on the one hand, and of the 
Unaffiliated Classes, on the other hand,, . 
will not overlap. Offerees of the AMR 
Class shares will consist of tax-exempt 
employee benefit and retirement plans 
of AMR Corporation and its affiliates for 
the benefit of employees, under which 
the assets are held in  trust by a trustee 
and employees have limited pre
retirement access to the assets.
Applicants propose to describe, in a 
separate prospectus, the expenses, 
performance data and net assèt value of 
the AMR Class shares only to investors 
eligible to purchase AMR Class shares 
and not to investors eligible to purchase 
shares of the Unaffiliated Classes. Only 
those limited “inside” investors 
described above will be eligible to 
purchase AMR Class shares. Persons to 
whom the Unaffiliated Classes will be 
offered will be ineligible to purchase 
AMR Class shares since such investors 
do not fall within the scope of AMR 
Class offerees as defined above.

13. In addition, because shares of each
class will be marketed to different types 
of investors, the method of soliciting 
sales of such shares will vary. A 
separate prospectus will be used to offer 
AMR Class shares and will be tailored 
to the needs of such investors regarding 
purchase procedures and cost 
information. . -  .:T ;; ; -

14. The shares in différent classes 
within a Fund might have different 
exchange privileges. Any exchange 
privilege connected to any of the Funds’ 
share? yvill be limited to exchanges 
among Funds that are part of the same 
“group of.investment companies,” as. ..

: dçfingct in rule lia-tâ underthe Act. Ail

exchanges will be conducted in 
accordance with the provisions of rule 
1 la -3 , In addition, applicants anticipate 
that shares of each Fund will be 
exchangeable for shares of other classes 
within the same Fund to the extent that 
the shareholder will have been eligible 
to purchase the shares acquired in the 
exchange.

15. The expenses of the Trust that 
cannot be attributed directly to any one 
Fund (“Trust Expenses”) generally will 
be allocated to each Fund based on the 
relative net assets of those Funds.
Certain expenses that may be 
attributable to a particular Fund, but not 
a particular class (“Fund Expenses”) 
will be allocated to each class based on 
the daily net assets of the class. Finally, 
certain expenses may be attributable to 
a particular class of shares of a Fund 
(“Class Expenses”). Class Expenses will 
be charged directly to the net assets of 
the particular class and thus will be 
borne on a pro rata basis by the 
outstanding shares of such class.

16. Class Expenses may include: (a) 
Plan Payments relating to a class of 
shares, (b) transfer agent fees identified 
as being attributable to a specific class 
of shares, (c) stationery , printing,, 
postage, and delivery expenses related 
to preparing and distributing materials 
such as shareholder reports, 
prospectuses, and proxy statements to 
current shareholders of a specific class,
(d) Blue Sky registration fees incurred 
by a class of shares, (e) SEC registration 
fees incurred by a class of shares, (f) 
expenses of Administrative Services 
Agreements and other administrative 
personnel and services as required to 
support the shareholders of a specific 
class, (g) trustees* fees or expenses 
incurred as a result of issues relating in  
one class of shares, (h) accounting 
expenses relating solely to one class of 
shares, (i) auditors’ fees, litigation 
expenses, and legal fees and expenses 
relating to a class of shares, and (j j  
expenses incurred in connection with 
shareholders meetings as a result of 
issues relating to one class of shares, 
Any other expense will be allocated as 
a Class Expense only if such allocation 
is approved by a further SEC exempt!ve 
order.

17. AMR may choose to waive or
reimburse Class Expenses on certain 
classes of the Fund on a voluntary, 
temporary basis. Class Expenses are by 
their nature specific to a given class and 
obviously expected to vary from one 
class to another. Applicants believe that 
it is acceptable and consistent with 
shareholder expectations to reimburse 
or waive Class Expenses at different- 
levels for different classes of the same 

- F u n d ' . , : ■ - A ' V , r .

18. In addition, AMR may waive or 
reimburse Trust Expenses and/or Fund 
Expenses (with or without a waiver or 
reimbursement of Class Expenses), but 
only if the same proportionate amount 
of Trust Expenses and/or Fund 
Expenses are waived or reimbursed for 
each class of a Fund, Thus, any Trust 
Expenses that are waived or reimbursed 
will be credited to each class of a Fund 
according to the relative net assets of the 
classes. Similarly, any Fund Expenses 
that are waived Or reimbursed will be 
credited to each class of that Fund 
according to the relative net assets of the 
classes. Trust Expenses and Fund 
Expenses apply equally to all classes o f 
a given Fund. Accordingly, it may not 
be appropriate to waive or reimburse 
Trust Expenses or Fund Expenses at 
different levels for different classes of 
the same Fund.
Applicants* Legal Analysis

1. Applicants request an amendment 
to the Prior Order exempting them from 
the provisions of sections 18(f)(1), 18(g), 
and 18(1) of the Act to the extent that the 
proposed issuance mid sale of an 
unlimited number of classes of shares 
representing interests in the same Funds

¡ might be deemed to (a) result in a .
. “ s e n i o r  s e c u r i t y ”  W ith in  t h e  m e a n in g  of 

S e c t io n  1 8 (g )  a n d  t h u s  b e  p r o h ib i t e d  b y  
s e c t i o n  1 8 ( f ) ( 1 ) ,  a n d  (b )  v io la t e  t h e  e q u a l  
v o t in g  p r o v is io n s  o f  s e c t i o n  1 8 (i)„

2. The proposed Multi-Class
: Arrangement does not involve: 
borrowings and. does not affect the . 
Funds* existing assets or reserves. In 
addition, the proposed arrangement will 
not increase the speculative character of 
the shares in a Fund, since all shares, 
w ill participate in all of a Fund’s 
appreciation, income, and expenses in 
the manner described above,

3. Applicants b e l i e v e  that the 
proposed allocation of expenses and

- voting rights, under the Multi-Class 
System is equitable and will not 
discriminate against any group of 
shareholders. Investors purchasing 
shares offered in connection with a Plan 
and/or -bearing Class Expenses will bear 
the costs associated with the related 
services and have exclusive shareholder 
voting rights with respect to matters 
affecting the applicable Plan.
Conversely, investors purchasing shares 
that are not covered by a plan or not 
bearing Class Expenses will not be 
burdened :with such expenses, or enjoy ■ . 
such voting rights,

4. Accordingly, applicants assert that 
the requested amendment is appropriate 
in the public interest and is  consistent 
with the protection' of investors m id  the

; purposes f a i r ly  i n t e n d e d  b y  die policy ¡,
: and provisions of the A c t ; * / ?
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Applicants' Conditions
Applicants agree that the amended 

order granting the requested relief shall 
be subject to the following conditions:

1. Each class of shares of a Fund will 
represent interests in the same portfolio 
of investments, and be identical in all 
respects, except as set forth below. The 
only differences between the classes of 
shares of a Fund will relate solely to one 
or more of the following: (a) Expenses 
assessed to a class pursuant to a Plan, 
if any, with respect to such class; {bj the 
impact of Class Expenses, which are 
limited to any or all of the following: (i) 
Transfer agent fees identified as being 
attributable to a specific class of shares,
(ii) stationery, printing, postage, and 
delivery expenses related to preparing 
and distributing materials such as 
shareholder reports, prospectuses, and 
proxy statements to current 
shareholders of a specific class, (iii)
Blue Sky registration fees incurred by a 
class of shares, (iv) SEC registration fees 
incurred by a class of shares, (v) 
expenses of Administrative Services 
Agreements and other administrative 
personnel and services as required to 
support the shareholders of a specific 
class, (vij Trustees’ fees or expenses 
incurred as a result of issues relating to 
one class of shares, (vii) accounting 
expenses relating solely to one class of 
shares, (viii) auditors’ fees, litigation 
expenses, and legal fees and expenses 
relating to a class of shares, and (ix) 
expenses incurred in connection with 
shareholders meetings as a result of 
issues relating to one class of shares; (c) 
the fact that the classes will vote 
separately with respect to matters 
relating to the Fund’s Distribution Plan, 
if any, or any other matters 
appropriately limited to such classfes);
(d) the different exchange privileges of 
the class of shares, if  any; and («) the 
designation of each class of shares of a 
Fund. Any additional incremental 
expenses not specifically identified 
above that are subsequently identified 
and determined to be properly applied 
to one class of shares shall not be so 
applied unless and until approved by 
the SEC.

2. The Board of Trustees (the 
“Board”), including a majority of die 
Trustees who are not interested persons 
of the Trust (“Independent Trustees”} 
will have approved the Multiple Class 
System with respect to a particular 
Fund prior to the implementation of the 
system by that Fund. The minutes of the 
meetings of the Board of the Trust 
regarding the deliberations of the 
Trustees with respect to the approvals 
necessary to implement the Multiple 
Class System wiH reflect in detail the

reasons for the determination by the 
Board that the proposed Multiple Class 
System is in the best interests of each 
Fund and its shareholders.

3. The initial determination of the 
Class Expenses that will be allocated to 
a particular class and any subsequent 
changes thereto will be reviewed and 
approved by a vote of the Board of 
Trustees of the Trust, including a 
majority of the Independent Trustees, 
Any person authorized to direct the 
allocation and disposition of monies 
paid or payable by a Fund to meet Class 
Expenses shall provide the Board and 
the Trustees shall review, at least 
quarterly, a written report of the 
amounts so expended and the purposes 
for which such expenditures were 
made.

4. If any class is subject to a 
Shareholder Services Plan, the Plan will 
be adopted and operated in accordance 
with the procedures set forth in rule 
12b-l (b) through (I) as if the 
expenditure made thereunder were 
subject to rule 12b -l, except that 
shareholders need not enjoy the voting 
rights specified in rule 1 2 b -l.

5. On an ongoing basis, the Board of 
the Trust, pursuant to its fiduciary 
responsibilities under the Act and 
otherwise, will monitor each Fund, as 
applicable, for the existence of any 
material conflicts among the interests of 
the classes of its shares, if there is more 
than one class. The Board, including a 
ma jority of the Independent Trustees, 
shall take such actions as is reasonably 
necessary to eliminate any such 
conflicts that may develop. AMR and 
each Fund’s manager investment 
adviserfsj and distributor, if any, will be 
responsible for reporting any potential 
or existing conflicts to the Board. If such 
a conflict arises, AMR, and the 
investment adviserfsj and distributor, if 
any, at their own expense, will take 
such actions as are necessary to remedy 
such conflict, including establishing a 
new registered management investment 
company, if  necessary.

6. The Board of each Fund will 
receive quarterly and annual statements 
concerning the amounts expended 
under the Plans complying with 
paragraph (b)(3l(ii) of rule 12b -l, as it 
may be amended from time to time. In 
the statements, only expenditures 
properly attributable to the sale or 
servicing of a particular class of shares 
will be used to justify any fee for 
services charged to that ¿lass. 
Expenditures not related to the sale or 
servicing of a particular class will not be 
presented to the Board to justify any fee 
attributable to that class. The 
statements, including the allocations 
upon which they are based; will be ' ;

subject to the review and approval of 
the Independent Trustees in the exercise 
of their fiduciary duties.

7. Dividends and other distributions 
paid by a Fund with respect to each 
class of its shares, to the extent any 
dividends and other distributions are 
paid, will he declared and paid on the 
same day and at the same time, and will 
be determined in the same manner and 
will be in the same amount, except that 
the amount of the dividends and other 
distributions declared and paid by a 
particular class may be different from 
that of another class because Plan 
Payments made by a class under a Plan 
and other Class Expenses will be borne 
exclusively by that class.

8. The methodology and procedures 
for calculating the net asset value and 
dividends and other distributions of the 
classes and the proper allocation of 
expenses among the classes hare been 
reviewed by an expert (the “Expert”) 
who has rendered a report to the Board 
of the Trust, which has been provided 
to the staff of the SEC, stating that such 
methodology and procedures are 
adequate to ensure that such 
calculations and allocations would be 
made in an appropriate manner. On an 
ongoing basis, the Expert, or an 
appropriate substitute Expert, will 
monitor the manner in which the 
calculations and allocations are being 
made and, based upon such review, will 
render at least annually a report to the 
Funds that the calculations and 
allocations are being made properly.
The reports of the Expert will be filed 
as part of the periodic reports filed with 
the SEC pursuant to sections 30(a) and 
30(b)(1) of the Act, The work papers of 
the Expert with respect to such reports, 
following request by the Funds which 
the Funds agree to make, will be 
available for inspection by the SEC staff 
upon written request to the Funds for 
such work papers by a senior member 
of the Division of Investment 
Management or a Regional office of the 
SEC, limited to the Director, an 
Associate Director, the Chief 
Accountant, the Chief Financial 
Analyst, Assistant Director, and any 
Regional Administrators or Associate or 
Assistant Administrators. The initial 
report of the Expert is a ’’Special 
Purpose” report on “policies and 
procedures placed in operation” in 
accordance with Statements on 
Auditing Standards (“SAS”) No. 70, 
“Reports on the Processing of 
Transactions by Service Organizations” 
of the American Institute of Certified 
Public Accountants (“AICPA”), Ongoing 
reports will be reports on “policies and 
procedures placed in operation and tests 
of operating effectiveness” prepared in
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accordance with SAS No. 70 of the 
AICPA, as it may be amended from time 
to time, or in similar auditing standards 
as may be adopted by the AICPA from 
time to time.

9. Applicants hâve adequate facilities 
in place to ensure implementation of the 
methodology and procedures for 
calculating the net asset value and 
dividends and other distributions of the 
classes of shares and the proper 
allocation of expenses among the classes 
of shares and this representation has 
been concurred with by the Expert in 
the initial report referred to in condition 
8 above and will be concurred with by 
the Expert, or an appropriate substitute 
Expert, on an ongoing basis at least 
annually in the ongoing reports referred 
to in condition 8 above. Applicants will 
take immediate corrective action if the 
Expert or appropriate substitute Expert, 
does not so concur in the ongoing 
repèrts.

10. If any class of shares is distributed 
by a principal underwriter, the 
prospectus of such Fund will contain a 
statement to the effect that a salesperson 
and any other person entitled to receive 
compensation for selling or servicing 
shares of a Fund may reçeive different 
compensation with respect to one 
particular class of shares over another in 
the Fund.

11. If any class of shares is distributed 
by a principal underwriter, the Trust 
will adopt compliance standards as to 
when each class of shares may 
appropriately be sold to particular 
investors. Applicants will require all 
persons selling shares of a Fund to agree 
to conform to such standards.

12. The conditions pursuant to which 
the amended exemptive order is granted 
and the duties and responsibilities of 
the Board of the Trust with respect to 
the Multiple Class System will be set 
forth in guidelines which will be 
furnished to the Trustees.

13. Each Fund will disclose the 
respective expenses, performance data, 
distribution arrangements, services, 
fees, sales loads, and exchange 
privileges applicable to each class of 
shares, other than AMR Class shares, in 
every prospectus, regardless of whether 
all classes of shares are offered through 
each prospectus. AMR Class shares will 
be offered solely pursuant to a separate 
prospectus. The prospectus for the AMR 
class shares will disclose the existence 
of the Funds’ other classes, and the 
prospectus for the Funds’ other classes 
will disclose the existence of the AMR 
Class shares and will identify the 
investors eligible to purchase AMR 
Class shares. Each Fund will disclose
the respective expenses and 
performance data applicable to all

classes of shares in every shareholder 
report. The shareholder reports will 
contain, in the statement of assets and 
liabilities and statement of operations, 
information related to the Fund as a 
whole generally and not on a per class 
basis. Each Fund’s per share data, 
however, will be prepared on a per class 
basis with respect to all classes of shares 
of such Fund. To the extent any 
advertisement or sales literature 
describes the expenses or performance 
data applicable to any class of shares, it 
will also disclose the respective 
expenses and/or performance data 
applicable to all classes of shares, 
except AMR Class shares. Advertising 
materials reflecting the expenses or 
performance data for AMR Class shares 
will be available only to those persons 
eligible to purchase such shares. The 
information provided by applicants for 
publication in any newspaper or similar 
listing of a Fund’s net asset value and 
public offering price will present each 
class of shares separately. The Funds 
need not provide such information with 
respect to the AMR Class shares; 
however, to the extent that a Fund 
chooses to do so, the net asset value or 
public offering price of AMR Class 
shares also will be presented separately.

14. Applicants acknowledge that the 
grant of the amended exemptive order 
requested by this application will not 
imply SEC approval of, authorization of, 
or acquiescence in any particular level 
of payments that any Fund may make 
pursuant to a Plan in reliance on the 
amended exemptive order.

For the Commission, by the Division of 
Investment Management under delegated 
authority.
Margaret H. McFarland,
Depu ty Secretary.
[FR Doc. 94-14734 Filed 6 -1 6 -9 4 ; 8:45 ami 
BILUNG CODE 8010-41-M

Issuer Delisting; Notice of Application 
to Withdraw from Listing and 
Registration; (EastGroup Properties, 
Shares of Beneficial Interest, $1.00 Par 
Value) File No. 1-7094

June 10 ,1994 . V
EastGroup Properties (“Company”) 

has filed an application with the 
Securities and Exchange Commission 
(“Commission”), pursuant to section 
12(d) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the above specified security from listing 
and registration on the American Stock 
Exchange, Inc. (“Amex”).

The reasons alleged in the application 
for withdrawing these securities from

listing and registration include the 
following:

According to the Company, in 
addition to being listed on the Amex, its 
Shares of Beneficial Interest are listed 
on the New York Stock Exchange, Inc. 
(“NYSE”). The Company’s Shares of 
Beneficial Interest commenced trading 
on the NYSE at the opening of business 
on May 3,1994, and concurrently 
therewith such securities were 
suspended from trading on the Amex.

In making the decision to withdraw 
its Share of Beneficial Interest from 
listing on the Amex, the Company 
considered the direct and indirect costs 
and expenses attendant on maintaining 
the dual listing of its Shares of 
Beneficial Interest on the NYSE and on 
the Amex. The Company does not see 
any particular advantage in the dual 
trading of its Shares of Beneficial 
Interest and believes that dual listing 
would fragment the market for its 
Shares of Beneficial Interest.

Any interested person may; oil or 
before July 1,1994 submit by letter to 
the Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the exchanges and what terms, 
if any, should be imposed by the 
Commission for the protection of 
investors. The Commission, based on 
the information submitted to it, will 
issue an order granting the application 
after the date mentioned above, unless 
the Commission determines to order a 
hearing on the matter.

For the commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-14740  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 8010-01-M

[Rel. No. IC-20351; 812-8762]

MIMLIC Asset Allocation Fund, Inc., et 
al.; Notice of Application

June 10 ,1994 .
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “Act”).

APPLICANTS: MIMLIC Asset Allocation 
Fund, Inc., MIMLIC Fixed Income 
Securities Fund, Inc., MIMLIC Investors 
Fund I, Inc., MIMLIC Mortgage 
Securities Income Fund, Inc., MIMLIC 
Money Market Fund, Inc. (collectively, 
the “Applicant Funds”), MIMLIC Asset
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Management Company fthe “Adviser**), 
and MIMLIC Sales Corporation (the 
“Distributor**). Applicants also seek 
relief on behalf of registered, open-end 
management investment companies 
(collectively, with the Applicant Funds, 
the “Funds”) for which the Adviser, or 
any person controlled by or under 
common control with the Adviser, 
hereafter may serve as investment 
adviser, or for which the Distributor, or 
any person controlled by or under 
common control with the Distributor, 
hereafter may serve as distributor of 
such Fund’s shares.
RELEVANT ACT SECTIONS: Exemption 
requested under section 6(c) from 
sections 2(a) (32), 2(a) (35), 18(f), 18(g), 
18(i), 22(c), and 22(d) of the Act, and 
rule 22c-l thereunder.
SUMMARY OF APPLICATION: Applicants 
seek a conditional order to permit the 
Funds to create multiple classes of 
shares and to assess and, under oertain 
circumstances, waive a contingent 
deferred sales charge (“CDSC”) upon 
the redemption of certain shares.
FILING OATES: The application was filed 
on January 10,1994, and amended on 
April 6 , 1994 and June 2,1994. In a 
letter to the SEC, counsel to applicants 
agreed to file an amendment during the 
notice period to make certain changes to 
its application. This notice reflects the 
changes to be made to the application 
by such further amendment 
HEARING OR NOTIFICATION OF HEARING: A n  
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on July
5,1994, and should be accompanied by 
proof of service on applicants, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary  ̂SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants, 400 Robert Street North, St. 
Paul Minnesota 55101.
FOR FURTHER INFORMATION CONTACT: 
James J. Dwyer, Staff Attorney, at (202) 
942-0581, or C  David Messman, Branch 
Chief, at (202) 942-0564 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the

application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch.
Applicants’ Representations

1. Each Applicant Fund is a 
Minnesota corporation registered under 
the Act as an open-end management 
investment company. Except for 
MIMLIC Money Market Fund, Inc.1 the 
Applicant Funds currently offer shares 
to the public at net asset value phis a 
front-end sales charge (“FESC”). The 
shares currently also are subject to 
ongoing distribution and service fees 
pursuant to a plan adopted under rule 
12b-l (the “Plan").2 For shares of the 
Asset Allocation Fund, the Plan Fees 
currently are up to .35% of that Fund's 
average daily net assets; for shares of 
each of the other Funds, the Plan Fees 
are tip to .30% of each Fund's average 
daily net assets.

2. The Adviser, a registered 
investment adviser, serves as each 
Applicant Fund’s investment adviser. 
The Distributor, a registered broker- 
dealer, serves as principal underwriter 
of the shares of each Applicant Fund.

3. Applicants seek relief to  permit the 
Funds to offer multiple classes of shares 
that would differ only as set forth in 
condition 1 below. The additional 
classes may be subject to a FESC, a 
CDSC, a combination of both, or neither, 
and also may be subject to Plan Fees, 
The Funds will not impose FESCs, 
CDSCs, or Plan Fees in excess of 
amounts permitted by article m, section 
26 of the Rules of Fair Practice of the 
National Association of Securities 
Dealers, Inc. (the “NASD”), as they may 
be amended from time to time.

4. Under the requested order, the 
Applicant Funds* currently outstanding 
shares will be designated “Class A” 
shares. Applicants contemplate selling a 
new class of shares (“Class B shares”) at 
net asset value without the imposition 
of a FESC at the time of purchase. Under 
the applicable rule 12b—1 plan, Class B

1 MIMLIC Money Market Fund, lac. {the "Money 
Market Fund’*) is a no-load fond that currently 
offers Class A shares to the public at net asset value. 
Applicants intend that the Money Market Fund and 
any other Funds that are “money market” Funds, 
as defined in rule 2a-7 under the Act, will continue 
to issue shares at net asset value without the 
imposition of a FESC or CDSC, but that the Money 
Market Fund may offer multiple classes of shares 
with variations in distribution or service fees and
in class expenses.

2 Applicants anticipate that all shareholder 
servicing fees will be imposed under a rule 12b-1 
plan. Nevertheless, applicants may subsequently 
decide to impose a non-rule 12fel shareholder 
servicing fee. Accordingly, the term "Plans,” as 
used herein, collectively refers to any Tttle 12b -l  
plans and any non-rule 12b-l shareholder services 
plans adopted in accordance with condition 16 
below. The term “Plan Fees” refers to any fees 
charged pursuant to any of the Plans.

shareholders initially will pay a 
shareholder services fee at an annual 
rate of up to .25%, and a distribution fee 
at an annual rate of up to . 75%, of 
average daily net assets attributable to 
Class B shares. The Class B shares 
would be subject to a CDSC, as further 
described below. Class B shares would 
not be issued in connection with 
investments of $1,000,000 or more, hut 
rather such investors would be 
permitted to invest in Class A shares, 
which would not be subject to a  CDSC.

5. Applicants contemplate that the 
Class B shares purchased by a 
shareholder automatically will convert 
to Class A shares of the same Fund after 
a certain holding period. Class B shares 
acquired through the reinvestment of 
dividends and distributions will be 
considered held in a separate sub
account. Each time any Class B shares 
purchased by a shareholder converts to 
Class A shares, a pro rata  share of the 
Class B shares in the sub-account also 
will convert to Class A shares. 
Applicants may suspend such 
conversion i f  an expert’s opinion or 
Internal Revenue Service ruling that 
such conversion does not constitute a 
taxable event under Federal income tax 
law is not available. The conversion 
feature would benefit long-term Class B 
shareholders by relieving them of most 
of the burden of distribution expenses 
after the Distributor has been 
compensated.

6- Each service rendered to a specific 
class of shares will augment or replace, 
and not be duplicative of, any other 
service rendered to the class, or to the 
Fund. Expenses specific to a particular 
class of shares may be calculated and 
charged to the respective class. All other 
expenses incurred by a Fund wiH be 
allocated between the various classes 
based on the percentage of net assets of 
the class at the beginning of the day 
after adjusting for the prior day’s capital 
share activity. Because of the differing 
class expenses and Plan Fees, the net 
income attributable to and the 
dividends payable on one class of shares 
of a Fund may be higher or lower than 
those of the other classes of shares of the 
same Fund. To the extent that a Fund 
has undistributed net income, the net 
asset value of the various classes of 
shares of the Fund may differ.

7. Applicants contemplate that any 
class of shares of a Fund may be 
exchanged for shares of the 
corresponding class of other Funds. 
Exchanges also are permitted into 
money market Funds managed by the 
Adviser. All exchanges will comply 
with rule l la -3  under the Act.

8. Applicants also seek exemptive 
relief to permit the Funds to impose a
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CDSC on redemptions of Class B shares, 
and possibly other future classes of 
shares. The period during which the 
CDSC will apply (the “CDSC period”) 
and the CDSC percentage will vary with 
the amount of the investment, and is 
expected to vary in the future 
depending on any Plan Fees, if any, 
imposed by a Fund-with respect to the 
shares subject to the CDSC. The CDSC 
only would be imposed on shares issued 
on or after the date that the requested 
order is granted. In addition, any 
amendments to the CDSC will apply 
only when they are reflected in an 
amended and supplemented prospectus, 
and no such amendments adversely 
would affect shares issued prior to the 
effective date of such amendment.

9. The applicable CDSC will be 
calculated on the lesser of the net asset 
value at the time the shares were issued 
or redeemed. No CDSC will be imposed 
on amounts representing capital 
appreciation, shares or amounts 
representing shares purchased through 
the reinvestment of dividends or capital 
gains distributions, or shares held for 
longer than the CDSC period. It will be 
assumed that redemptions will be made 
first of shares not subject to a CDSC in 
the order purchased, and then of shares 
subject to a CDSC in the order 
purchased. If a shareholder owns more 
than one class of shares and does not 
specify wttch shares are to be 
redeemed, shares not subject to a CDSC 
with the highest Plan Fees will be 
redeemed in full prior to any 
redemptions of shares not subject to a 
CDSC with lower Plan Fees.

10. Applicants intend to waive the 
CDSC on redemptions of shares (a) 
resulting from the exercise of a Fund's 
right to liquidate a shareholder’s 
account whose aggregate net asset value 
is less than the effective minimum size 
set forth in the Fund’s then-current 
prospectus, and (b) in the event of the 
death or disability of a shareholder 
within the meaning of section 72(m)(7) 
of the Internal Revenue Code of 1986, as 
amended, provided that the shareholder 
held the shares at the time of death or 
initial determination of disability, and 
provided that the shareholder owned 
the shares as an individual or as a joint 
tenant with the right of survivorship or 
as a tenant-in-common.
Applicants’ Legal Analysis

1. Applicants request an exemptive 
order to the extent that the proposed 
issuance and sale of various classes of 
shares representing interests in the same 
Fund might be deemed: (a) To result in 
a “senior security” within the meaning 
of section 18(g); (b) prohibited by

section 18(f)(1); and (c) to violate the 
equal voting provisions of section 18(i).

2. Applicants believe that the 
proposed multi-class arrangement will 
better enable the Funds to meet the 
competitive demands of today’s 
financial services industry. Under the 
multi-class arrangement, an investor 
will be able to choose the method of 
purchasing shares that is most beneficial 
given the amount of his or her purchase, 
the length of time the investor expects 
to hold his or her shares, and other 
relevant circumstances, The proposed 
arrangement would permit the Funds to 
facilitate both the distribution of their 
securities and provide investors with a 
broader choice as to the method of 
purchasing shares without assuming 
excessive accounting and bookkeeping 
costs or unnecessary investment risks.

3. Applicants further believe that the 
proposed allocation of expenses and 
voting rights relating to the Plans in the 
manner described in the application is 
equitable and would not discriminate 
against any group of shareholders. In 
addition, such arrangements should not 
give rise to any conflicts of interest 
because the rights and privileges of each 
class of shares are substantially 
identical.

4. Applicants submit that the 
proposed multi-class arrangement does 
not present any concerns that section 18 
was designed to ameliorate. The multi
class arrangement does not involve 
borrowings, does not affect a Fund’s 
existing assets or reserves, and does not 
involve a complex capital structure. The 
multi-class arrangement will not 
increase the speculative character of the 
shares of the Funds. No class of shares 
will have preference or priority over any 
other class of shares in a Fund with 
respect to particular assets, and no class 
of shares will be protected by any 
reserve or other account.

5. Applicants submit that the 
requested exemption to permit the 
Funds to implement the proposed CDSC 
is appropriate in the public interest, and 
is consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. The proposed CDSC 
arrangements will provide shareholders 
the option of having greater investment 
dollars working for them from the time 
of their purchase than if a sales load had 
been imposed at such time.
Applicants’ Conditions

Applicants agree that any order 
granting the requested relief shall be 
subject to the following conditions:

1» Each class of shares will represent 
interests in the same portfolio of 
investments of a Fund and be identical

in all respects, except as set forth below. 
The only differences among various 
classes of shares of the same Fund will 
relate solely to: (a) The designation of 
each class of shares of the Fund; (b) 
expenses assessed to a class as a result 
of a Plan providing for Plan Fees; (c) 
different expenses which the board of 
directors of a Fund may in the future 
determine to allocate to a specific class, 
which will be limited to: (i) Transfer 
agency fees as identified by the transfer 
agent as being attributable to a specific 
class; (ii) printing and postage expenses 
related to preparing and distributing 
materials such as shareholder reports, 
prospectuses, and proxies to current 
shareholders; (iii) Blue Sky registration 
fees incurred by a class of shares; (iv)
SEC registration fees incurred by a class 
of shares; (v) the expenses of 
administrative personnel and services as 
required to support the shareholders of 
a specific class; (vi) litigation or other 
legal expenses relating solely to one 
class of shares; and (vii) directors’ fees 
incurred as a result of issues relating to 
one class of shares; (d) voting rights on 
matters exclusively affecting one class 
of shares (e.g., the adoption, 
amendment, or termination of a Plan) in 
accordance with the procedures set 
forth in rale 12b-l, except as provided 
in condition 15 below; (e) the different 
exchange privileges of the various 
classes of shares as described in the 
prospectuses (and as mote fully 
described in the statements of 
additional information) of the Funds; 
and (f) classes that impose a Plan Fee 
may convert to another Class. Any 
additional incremental expenses not 
specifically identified above that are 
subsequently identified and determined 
to be properly allocated to one class of 
shares shall not be so allocated until 
approved by the SEC pursuant to an 
amended order.

2. The directors of each of the Funds, 
including a majority of the independent 
directors, shall have approved the 
multi-class distribution system prior to 
the implementation thereof by a 
particular Fund. The minutes of the 
meetings of the directors of each of the 
Funds regarding the deliberations of the 
directors with respect to the approvals 
necessary to implement the multi-class 
distribution system will reflect in detail 
the reasons for determining that the 
proposed multi-class distribution 
system is in the best interest of both the 
Fund and its shareholders.

3. The initial determination of the 
class expenses, if any, that will be 
allocated to a particular class of a Fund 
and any subsequent changes thereto will 
be reviewed and approved by a vote of 
the directors of the affected Fund,
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including a majority of the independent 
directors. Any person authorized to 
direct the allocation and disposition of 
monies paid or payable by a Fund to 
meet class expenses shall provide to the 
directors, and the directors shall review, 
at least quarterly, a written report of the 
amounts so expended and the purpose 
for which the expenditures were made.

4. On an ongoing basis, the directors 
of the Funds, pursuant to their fiduciary 
responsibilities under the Act and 
otherwise, will monitor each Fund for 
the existence of any material conflicts 
among the interests of the various 
classes of shares. The directors, 
including a majority of the independent 
directors, shall take such action as is 
reasonably necessary to eliminate any 
such conflicts that may develop. The 
Adviser and the Distributor will be 
responsible for reporting any potential 
or existing conflicts to the directors. If
a conflict arises, the Adviser and the 
Distributor at their own costs will 
remedy such conflict up to and 
including establishing a new registered 
management investment company.

5. Tne directors of the Funds will 
receive quarterly and annual statements 
concerning distribution and shareholder 
servicing expenditures complying with 
paragraph (b)(3)(ii) of rule 12b-l, as it 
may be amended from time to time. In 
the statements, only expenditures 
properly attributable to the sale or 
servicing of a particular class of shares 
will be used to justify any Plan Fee 
charged to that class. Expenditures not 
related to the sale or servicing of a 
particular class will not be presented to 
the directors to justify any Plan Fee 
attributable to that class. The 
statements, including the allocations 
upon which they are based, will be 
subject to the review and approval of 
the independent directors in the 
exercise of their fiduciary duties.

6. Dividends paid by a Fund with 
respect to each class of shares, to the 
extent any dividends are paid, will be 
calculated in the same manner, at the 
same time, on the same day, and will be 
in the same amount, except that fee 
payments made under the Plan relating 
to a particular class will be borne 
exclusively by each such class and 
except that any class expenses will be 
borne by the applicable class of shares.

7. The methodology and procedures 
for calculating the net asset value and 
dividends/distributions of the various 
classes and the proper allocation of 
income and expenses among the various 
classes has been reviewed by an expert 
(the “Expert”). The Expert has rendered 
a report, which has been provided to the 
staff of the SEC, stating that such 
methodology and procedures are

adequate to ensure that such 
calculations and allocations will be 
made in an appropriate manner. On an 
ongoing basis, the Expert, or an 
appropriate substitute Expert, will 
monitor the manner in which the 
calculations and allocations are being 
made and, based upon such review, 
they will render at least annually a 
report to the Funds that the calculations 
and allocations are being made 
properly. The reports of the Expert shall 
be filed as part of the periodic reports 
filed with the SEC pursuant to section 
30(a) and 30(b)(1) of the Act. The work 
papers of the Expert with respect to 
such reports, following request by the 
Funds which the Funds agree to make, 
will be available for inspection by the 
SEC staff upon the written request for 
such work papers by a senior member 
of the Division of Investment 
Management or of a Regional Office of 
the SEC, limited to the Director, an 
Associate Director, the Chief 
Accountant, the Chief Financial 
Analyst, an Assistant Director, and any 
Regional Administrators or Associate 
and Assistant Administrators. The 
initial report of the Expert is a “report 
on policies and procedures placed in 
operation” and the ongoing reports will 
be “reports on policies and procedures 
placed in operation and tests of 
operating effectiveness” as defined and 
described in SAS No. 70 of the AICPA, 
as it may be amended from time to time, 
or in similar auditing standards as may 
be adopted by the AICPA from time to 
time.

8. Applicants have adequate facilities 
in place to ensure implementation of the 
methodology and procedures for 
calculating die net asset value and 
dividends/distributions among the 
various classes of shares and the proper 
allocation of incbme and expenses 
among such classes of shares and this 
representation has been concurred with 
by the Expert in its initial report 
referred to in condition 7 above and will 
be concurred with by the Expert, or an 
appropriate substitute Expert, on an 
ongoing basis at least annually in the 
ongoing reports referred to in condition 
7 above. Applicants agree to take 
immediate corrective action if the 
Expert, or an appropriate substitute 
Expert, does not so concur in the 
ongoing reports.

9. The prospectuses of the Funds will 
contain a statement to the effect that a 
salesperson and any other person 
entitled to receive compensation for 
selling or servicing Fund shares may 
receive different levels of compensation 
for selling one particular class of shares 
over another in a Fund.

10. The Distributor will adopt 
compliance standards as to when shares 
of a particular class may appropriately 
be sold to particular investors. 
Applicants will require all persons 
selling shares of the Funds to agree to 
conform to these standards.

11. The conditions pursuant to which 
the exemptive order is granted and the 
duties and responsibilities of the 
directors of the Funds with respect to 
the multi-class distribution system will 
be set forth in guidelines which will be 
furnished to the directors.

12. Each Fund prospectus (regardless 
of whether all classes of shares of such 
Fund are offered through such 
prospectus) will disclose the respective 
expenses, performance data, 
distribution arrangements, services, 
Plan Fees, FESC, CDSC, exchange 
privileges, and conversion features 
applicable to each class of shares. The 
shareholder reports of each Fund will 
disclose the respective expenses and 
performance data applicable to each 
class of shares in every shareholder 
report. The shareholder reports will 
contain, in the statement of assets and 
liabilities and statement of operations, 
information related to the Fund as a 
whole generally and not on a per class 
basis. Each Fund’s per share data, 
however, will be prepared on a per class 
basis with respect to all classes of shares 
of such Fund. To the extent any 
advertisement or sales literature 
describes the expenses or performance 
data applicable to any class of shares, it 
will disclose the expenses and/or 
performance data applicable to all 
classes. The information provided by 
applicants for ¡publication in any 
newspaper or similar listing of die 
Funds’ net asset values and public 
offering prices will separately present 
each class of shares.

13. Applicants acknowledge that the 
grant of the exemptive order requested 
by this application will not imply SEC 
approval, authorization, or acquiescence 
in any particular level of payments that 
the Funds may make pursuant to any 
Plans in reliance on the exemptive 
order.

14. Any class of shares with a 
conversion feature (“Purchase Class”) 
will convert into another class (“Target 
Class”) of shares on the basis of the 
relative net asset values of the two 
classes, without the imposition of any 
sales load, fee, or other charge. After 
conversion, the converted shares will be 
subject to an asset-based sales charge 
and/or service fee (as those terms are 
defined in article III, section 26 of the 
NASD’s Rules of Fair Practice), if any, 
that in the aggregate are lower than the 
asset-based sales charge and service fee
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to which they were subject prior to the 
conversion.

15. If a Fund implements any 
amendment to its rule 12b-l plan (or, if 
presented to shareholders, adopts or 
implements any amendments of a non- 
rule 12b-l shareholder services plan) 
that would increase materially the 
amount that may be borne by the Target 
Glass shares under the Plan, existing 
Purchase Class shares will stop 
converting into Target Class unless the 
Purchase Class shareholders, voting 
separately as a class, approve the 
proposal. The directors shall take such 
action as is necessary to ensure that 
existing Purchase Class shares are 
exchanged or converted into a new class 
of shares (“New Target Class”), identical 
in all material respects to Target Class 
as it existed prior to implementation of 
the proposal, no later than such shares 
previously were scheduled to convert 
into Target Class shares. If deemed 
advisable by the directors to implement 
the foregoing, such action may include 
the exchange of all existing Purchase 
Class shares for a new class (“New 
Purchase Class”), identical to existing 
Purchase Class shares in all material 
respects except that New Purchase Class 
will convert into New Target Class. New 
Target Class or New Purchase Class may 
be formed without further exempli ve 
relief. Exchanges or conversions 
described in this condition shall be 
effected in any manner that the directors 
reasonably believe will not be subject to 
federal taxation. In accordance with 
condition 4, any additional cost 
associated with the creation, exchange, 
or conversion of New Target Class or 
New Purchase Class shall be borne 
solely by the Adviser and the 
Distributor. Purchase Class shares sold 
after the implementation of the proposal 
may convert into Target Class shares 
subject to the higher maximum 
payment, provided that the material 
features of the Plan of the Target Class 
and the relationship of such Plan to the 
Purchase Class shares are disclosed in 
an effective registration statement.

16. The shareholder services plan will 
be adopted and operated in accordance 
with the procedures set forth in rule 
12b-l (b) through (f) as if the 
expenditures made thereunder were 
subject to rule 12b-l, except that 
shareholders need not enjoy the voting 
rights specified in rule 12b-l.

17. Applicants will comply with the 
provisions of proposed rule 6c-10 under 
the Act, Investment Company Act 
Release No. 16619 (Nov. 2,1988), as 
such rule is currently proposed and as
it may be reproposed, adopted or 
amended.

For the SEC, by the Division of Investment 
Management, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 9 4 -1 4 7 3 5  Filed 6 -1 6 -9 4 ;  8 :45  am] 
BILLING CODE 6010-01-M

[Release No. 35-26064]

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”)

June 1 0 ,1 9 9 4 .
Notice is hereby given that the 

following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the application(s) 
and/or declaration(s) for complete 
statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments thereto is/are available 
for public inspection through the 
Commission’s Office of Public 
Reference.

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
July 5,1994, to the Secretary, Securities 
and Exchange Commission,
Washington, DC 20549, and serve a 
copy on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as amended, 
may be granted and/or permitted to 
become effective.
American Electric Power Company 
Inc., et al. (70-7022)

American Electric Power Company, 
Inc. (“AEP”), a registered holding 
company, and AEP Generating 
Company (“Generating”), an electric 
public utility subsidiary of AEP, both of 
1 Riverside Plaza, Columbus, Ohio 
43215, have filed a post-effective 
amendment to their application- 
declaration filed under Sections 9(a), 10, 
12(b) and 12(d) of the Act and Rules 44 
and 45 thereunder.

By order dated August 17 ,1984 
(HCAR No. 23399), Generating acquired 
a V2 undivided interest in the Rockport 
Generating Station ("Plant”) with 
Indiana & Michigan Electric Company,

3 1 2 9 3

now Indiana Michigan Power Company 
(“I&M”), also a subsidiary of AEP, 
including responsibility for 50% of the 
costs associated with acquiring certain 
air and water pollution control devices 
(“Project”).

By order dated October 4,1984 
(HCAR No. 23445) (“October 1984 
Order”), Generating was authorized to 
enter into an Agreement of Sale 
(“Agreement”) with the City of 
Rockport, Indiana (“City”) providing for 
the construction and installation of the 
Project by the City, and the issuance by 
the City of pollution control revenue 
bonds (“Series 1984 A bonds”) to 
finance Generating’s share of the 
Project. The October 1984 Order 
authorized the issuance of the Series 
1984 A Bonds in a principal amount of 
$150 million. In addition, the October
1984 Order reserved jurisdiction “with 
respect to the fees and commissions to 
be incurred by (Generating) and AEP in 
connection with this transaction, and 
the terms of sale under the Agreement.”

By order dated September 6,1985 
(HCAR No. 23821) (“1985 Order”), 
Generating was authorized to enter into 
a First Amendment to Agreement of 
Sale (“1985 Agreement”) with the City 
providing for the issuance and sale of 
three additional series of pollution 
control bonds (collectively, “Series 1985 
Bonds”), each in the principal amount 
of $55 million with a maturity of 
September 1, 2014. One series of the 
Series 1985 Bonds was issued with a 
variable interest rate (“Variable Rate 
Bonds”) the rate of which was based 
upon an index and not to exceed 12% 
per annum, determined weekly and 
payable monthly. A second series of the 
Series 1985 Bonds was issued with the 
interest payable semi-annually at a rate 
which will be adjusted every five years 
based upon an index (“Adjustable 
Bonds”). A third series of the Series
1985 Bonds was issued with the interest 
rate fixed at 93/b% per annum, payable 
semi-annually (“Fixed Rate Bonds”), 
and these Fixed Rate Bonds were issued 
subject to optional redemption 
following an initial period not to exceed 
ten years. The proceeds of the Series 
1985 Bonds were used to cover a 
portion of the cost of construction of the 
Project and to refund the outstanding 
short-term Series 1984 A Bonds in the 
principal amount of $150 million. The 
1985 Order included no reservation of 
jurisdiction.

AEP and Generating now propose that 
Generating entire into an agreement 
with the City whereby the City will 
issue and sell up to $55 million of a 
series of refunding bonds (“Refunding 
Bonds”) the net proceeds from the sale 
of which will be used to provide for the
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payment of principal required for the 
refunding prior to their stated maturity 
of $55 million principal amount of the 
Fixed Rate Bonds. The Refunding Bonds 
will be issued under and secured by the 
existing indenture (“Indenture”) 
between the City and the Lincoln 
National Bank and Trust Company, as 
trustee (“Trustee”) and a fifth 
supplemental indenture (“Fifth 
Supplemental Indenture”) to be execute 
pursuant to Commission authorization 
under this post-effective amendment. 
Pursuant to the Indenture and the Fifth 
Supplemental Indenture, the proceeds 
of the sale of the Refunding Fixed Rate 
Bonds will be deposited with the 
Trustee and applied by the Trustee, 
together with other funds supplied by 
Generating, to the redemption of the 
Series 1985 A Bonds at a price of 102% 
of the principal amount thereof.

It is stated that the Refimding Fixed 
Rate Bonds will bear interest semi
annually and mature at a date or dates 
not more than 40 years from the date of 
their issuance. The Refunding Fixed 
Rate Bonds may be subject to mandatory 
or optional redemption under 
circumstances and terms specified at the 
time of pricing, and, if it is deemed 
advisable, may also include a sinking 
fund provision. In addition, the 
Refunding Fixed Rate Bonds may not, if 
it is deemed advisable, be redeemable at 
the option of the City in whole or in part 
at any time for a period to be 
determined at the time of pricing the 
Refunding Fixed Rate Bonds.

Generating has been advised that, 
depending on maturity and other 
factors, the annual interest rate on 
obligations, interest on which is so 
excludable from gross income, 
historically has been, and can be 
expected at the time of issuance of the 
Refunding Fixed Rate Bonds to be,
1V2% to 2V2% or more lower than the 
rates of obligations of like terms and 
comparable quality, interest on which is 
fully subject to Federal income tax. In 
any event, on series or Refunding Fixed ' 
Rate Bonds will be issued at rates in 
excess of those generally obtained at the 
time of pricing for sales of substantially 
similar tax-exempt bonds (having the 
same maturity, issued by entities of 
comparable credit quality and having 
similar terms, conditions and features). 
As of June 1,1994, Generating 
anticipated that the interest rate for the 
Refunding Fixed Rate Bonds would be 
7.25% without any credit enhancement 
and 6.75% with bond insurance.

Generating will not agree, without 
further Commission authorization, to 
the issuance of any Refunding Fixed 
Rate Bond by the City (i) if the stated 
maturity of any such Bond shall be more

than forth (40) years, (ii) if the rate of 
interest to be borne by any such Bond 
shall exceed 8% per annum, (iii) if the 
discount from the initial public offering 
price of any such Bond shall exceed 5 % 
of the principal amount thereof, or (iv) 
if the initial public offering price shall 
be less than 95% of the principal 
amount thereof.

Generating also proposes to provide 
credit enhancement for the Refunding 
Bonds in the form of a letter of credit, 
surety bond or bond insurance and pay 
any related fees. As a supplement or 
alternative to a letter of credit, surety 
bond or bond insurance, AEP proposes 
to guarantee the Refunding Bonds. Any 
letter of credit would not exceed $55 
million and would be for a term ranging 
from one to five years and would be 
renewable. Drawings under the letter of 
credit would bear interest at no more 
than 1% above the bank’s prime rate. 
Generating may pay an annual fee 
which would not exceed 1.25% of the 
face amount of the letter of credit.

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-14736 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 8010-01 -M

[Rel. No. IC-20349; File No. 811-3242]

The Wright Managed Money Market 
Trust: Notice of Application For 
Deregistration June 10,1994

AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (“Act”).

APPLICANT: The Wright Managed Money 
Market Trust.
RELEVANT ACT SECTION: Section 8(f). 
SUMMARY OF APPLICATION: Applicant 
requests an order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application was filed 
on May 27,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders, a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on July
5,1994, and should be accompanied by 
proof of service on applicant, in the 
form of an affidavit, or for lawyers, a 
certificate of service. Hearing requests

should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons may 
request notification of a hearing by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 24 Federal Street, Boston, 
MA 02110.
FOR FURTHER INFORMATION CONTACT: 
Bradley W. Paulson, Staff Attorney, at 
(202) 942-0147 or C. David Messman, 
Branch Chief, at (202) 942-0564 
(Division of Investment Management, 
Office of Investment Company 
Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee from the SEC’s Public 
Reference Branch.
Applicant’s Representations

1. Applicant, a Massachusetts 
business trust, registered as an open- 
end, diversified management 
investment company on August 12, 
1981, by filing a notification of 
registration on Form N~8A pursuant to 
section 8(a) of the Act. On the same 
date, applicant filed a registration 
statement on Form N -1A under the 
Securities Act of 1933 and pursuant to 
section 8(b) of the Act. The registration 
statement was declared effective on 
March 12,1982. Applicant’s public 
offering commenced soon thereafter.

2. On January 19,1994, the board of 
trustees of applicant, including a 
majority of trustees who were not 
interested persons of applicant, 
approved a plan of reorganization (the 
“Plan”). The Plan provided that 
applicant would transfer all its assets 
and stated liabilities to the Wright 
Managed U.S. Treasury Money Market 
Fund (“Treasury Fund”), a series of The 
Wright Managed Income Trust (a 
Massachusetts business trust), in 
exchange for shares of Treasury Fund. 
Pursuant to rule 17a—8, applicant’s 
trustees determined that the sale of 
applicant’s assets to Treasury Fund was 
in the best interests of applicant’s 
shareholders, and that the interests of 
the existing shareholders would not be 
diluted as a resplt.1

3. Preliminary copies of proxy 
materials to solicit shareholder approval

1 Applicant and Treasury Fund may be deemed to 
be affiliated persons of each other by reason of 
having a common investment adviser. Although 
purchases and sales between affiliated persons 
generally áre prohibited by section 17(a) of the Act, 
rule 17a-8 provides an exemption for certain 
purchases and sales among investment companies 
that are affiliated persons of each other solely by 
reason of having a common investment adviser, 
common directors, and/or common officers.
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of the reorganisation were filed with the 
SEC on January 28,1994. Definitive 
proxy materials were distributed to 
applicant’s shareholders of record as of 
February 28,1994, and filed with the 
SEC on March 10,1994. At a meeting of 
shareholders of applicant held on March
28,1994, applicant’s shareholders 
approved the Plan.

4. On March 31,1994, the 
reorganization was consummated.. 
Applicant transferred all its assets to 
Treasury Fund in exchange for shares of 
beneficial interest in Treasury Fund and 
the assumption by Treasury Fund of the 
stated liabilities of applicant. The 
exchanges were made at net asset value 
determined as of the close of business 
on March 30,1994. As of such date, 
applicant had an aggregate net asset 
value of $16,978,270.79. Each of 
applicant’s shareholders received shares 
of Treasury Fund that represented the 
same aggregate net asset value as the 
shares of applicant owned by such 
shareholder immediately before the 
reorganization.

5. Applicant and Treasury Fund 
assumed their own expenses in 
connection with the reorganization. 
Applicant incurred legal, accounting, 
and printing and mailing expenses in 
the approximate amounts of $12,200, 
$2,500, and $1,300, respectively. 
Treasury Fund incurred reorganization 
expenses for legal and accounting 
services of $12,200 and $2,500, 
respectively.

6. As of the date of the application, 
applicant had no shareholders, assets, or 
liabilities. Applicant is not a party to 
any litigation or administrative 
proceeding. Applicant is not presently 
engaged in, nor does it propose to 
engage in, any business activities other 
than those necessary for the winding up 
of its affairs.

7. Applicant was terminated as a 
business trust under the laws of the 
Commonwealth of Massachusetts as of - 
May 20,1994.

For the SEC, by the Division of Investment 
Management, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-14737 Filed 6-1& -94; 8:45 am] 
BILLING CODE 8Q10-01-M

S M A LL BUSINESS ADMINISTRATION

[Declaration of D isaster Loan Area #2724]

South Dakota (And Contiguous 
Counties in Wyoming); Declaration of 
Disaster Loan Area

Lawrence County and the contiguous 
counties of Butte, Meade, and 
Pennington in South Dakota, and Crook 
and Weston Counties in Wyoming 
constitute a disaster area as a result of 
damages caused by a landslide which 
was the result of heavy rains which 
occurred April 25—27,1994 in the Town 
of Lead. Applications of loans for 
physical damage as a result of this 
disaster may be filed until the close of 
business on August 8,1994, and for 
economic injury until the close of 
business on March 8,1995 at the 
address listed below: U.S. Small 
Business Administration, Disaster Area 
1 Office, 360 Rainbow Blvd. South, 3rd 
floor, Niagara Falls, NY 14303, or other 
locally announced locations.

The interest rates are:

Percent

For physical damage:
Homeowners with credit available 

elsewhere...... .......................... 7.125
Homeowners without credit avail

able elsewhere........................ 3.625
Businesses with credit available 

elsewhere....................... ....... . 7.125
Businesses and non-profit organi

zations without credit available 
elsewhere................................ 4.000

Others (including non-profit orga
nizations) with credit available 
elsewhere................................ 7.125

For economic injury:
Businesses and small agricultural 

cooperatives without credit 
available elsewhere ........... ...... 4.000

The numbers assigned to this disaster 
for physical damage are 272409 for 
South Dakota and 272509 for Wyoming. 
For economic injury the numbers are 
827800 for South Dakota and 827900 for 
Wyoming.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: June 8 ,1994.
Erskine B. Bowles,
A dm inistrator.
[FR Doc. 94-14797 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 8025-01-M

Action Subject to Intergovernmental 
Review

AGENCY: Small Business Administration. 
ACTION: Notice of Action Subject to 
Intergovernmental Review Under 
Executive Order 12372.

31235

SUMMARY: This notice provides for 
public awareness of SBA’s intention to 
refund twenty-two existing Small 
Business Development Centers (SBDCs) 
on October 1,1994. Currently there are 
56 SBDCs operating in the SBDC 
program. The following SBDCs are 
intended to be refunded, subject to the 
availability of funds: Alabama, Alaska, 
Connecticut, Delaware, Iowa, Kentucky, 
Louisiana, Maryland, Massachusetts, 
Michigan, Mississippi, Missouri, New 
York, Ohio, Puerto Rico, Dallas, 
Houston, Lubbock, San Antonio, 
Vermont/. Virgin Islands, and West 
Virginia. This notice also provides a 
description of the SBDC program by 
setting forth a condensed version of the 
program announcement which has been 
furnished to each of the SBDCs to be 
refunded. This publication is being 
made to provide the State single points 
of contact, designated pursuant to 
Executive Order 12372, and other 
interested State and local entities, the 
opportunity to comment on the 
proposed refunding in accord with the 
Executive Order and SBA’s regulations 
found at 13 CFR Part 135.
EFFECTIVE DATE: September 15,1994. 
ADDRESSES: Comments should be 
addressed to Ms. Johnnie L. Albertson, 
Associate Administrator for SBDC 
Program, U.S. Small Business 
Administration, 409 Third Street SW„ 
Fifth Floor, Washington, DC 20416.
FOR FURTHER INFORMATION CONTACT: 
Same as above.

Action Subject to Intergovernmental 
Review

SBA is bound by the provisions of 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs,” SBA has promulgated 
regulations spelling out its obligations 
under that Executive Order. See 13 CFR 
Part 135, effective September 30,1983.

In accord with these regulations, 
specifically 135.4, SBA is publishing 
this notice to provide public awareness 
of the pending application of twenty- 
two existing Small Business 
Development Centers (SBDCs) for 
refunding. Also published herewith is 
an annotated program announcement 
describing the SBDC program in detail.

This notice is being published three 
months in advance of die expected date 
of refunding these SBDCs. Relevant 
information identifying these SBDCs 
and providing their mailing address is 
provided below. In addition to this 
publication, a copy of this notice is 
being simultaneously furnished to the 
affected State single point of contact 
which has been established under the 
Executive Order.
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The State single points of contact and 
other interested State and local entities 
are expected to advise the relevant 
SBDC of their comments regarding the 
proposed refunding in writing as soon 
as possible. The SBDC proposal cannot 
be inconsistent with any area-wide plan 
providing assistance to small business, 
if there is one, which has been adopted 
by an agency recognized by the State 
government as authorized to do so. 
Copies of such written comments 
should also be furnished to Ms. Johnnie 
L. Albertson, Associate Administrator 
for SBDC Program, U.S. Small Business 
Administration, 409 Third Street, SW., 
Fifth Floor, Washington, DC 20416. 
Comments will be accepted by the 
relevant SBDC and SBA for a period of 
90 days from the date of publication of 
this notice. The relevant SBDC will 
make every effort to accommodate these 
comments during the 90-day period. If 
the comments cannot be accommodated 
by the relevant SBDC, SBA will, prior to 
refunding the SBDC, either attain 
accommodation of any comments or 
furnish an explanation of why 
accommodation cannot be attained to 
the commentor prior to refunding the 
SBDC.
Description of the SBDC Program

The SBDC operates under the general 
management and oversight of SBA, but 
with recognition that a partnership 
exists between the Agency and the 
SBDC for the delivery of assistance to 
the small business community. SBDC 
services shall be provided pursuant to a 
negotiated Cooperative Agreement with 
full participation of both parties.

SBDCs operate on the basis of a state 
plan to provide assistance within a state 
or designated geographical area. The 
initial plan must have the written 
approval of the Governor. As a 
condition to any financial award made 
to an applicant, non-Federal funds must 
be provided from sources other than the 
Federal Government. SBDCs operate 
under the provisions of P.L. 96-302, as 
amended by P.L. 98-395, a Notice of 
Award (Cooperative Agreement) issued 
by SBA, and the provisions of this 
Program Announcement.
Purpose and Scope

The SBDC Program is designed to 
provide quality assistance to small 
businesses in order to promote growth, 
expansion, innovation, increased 
productivity and management 
improvement. To accomplish these 
objectives, SBDCs link resources of the 
Federal, State, and local governments 
with the resources of the educational 
system and the private sector to meet 
the specialized and complex needs of

the small business community. SBDCs 
also coordinate with other SBA 
programs of business development and 
utilize the expertise of these affiliated 
resources to expand services and avoid 
duplication of effort.
Program Objectives

The overall objective of the SBDC 
Program is to leverage Federal dollars 
and resources with those of the state, 
academic community and private sector 
to:

(a) strengthen the small business 
community;

(b) contribute to the economic growth 
of the communities served;

(c) make assistance available to more 
small businesses than is now possible 
with present Federal resources;

(d) create a broader based delivery 
system to the small business 
community.
SBDC Program Organization

SBDCs are organized to provide 
maximum services to the local small 
business community. The lead SBDC 
receives financial assistance from the 
SBA to operate a statewide SBDC 
Program. In states where more than one 
organization receives SBA financial 
assistance to operate an SBDC, each lead 
SBDC is responsible for Program 
operations throughout a specific 
regional area to be served by the SBDC. 
The lead SBDC is responsible for 
establishing a network of SBDC 
subcenters to offer service coverage to 
the small business community. The 
SBDC network is managed and directed 
by a full-time Director. SBDCs must 
ensure that at least 80 percent of Federal 
funds provided are used to provide 
services to small businesses. To the 
extent possible, SBDCs provide services 
by enlisting volunteer and other low 
cost resources on a statewide basis.
SBDC Services

The specific types of services to be 
offered are developed in coordination 
with the SBA district office which has 
jurisdiction over a given SBDC. SBDCs 
emphasize the provision of indepth, 
high-quality assistance to small business 
owners or prospective small business 
owners in complex areas that require 
specialized expertise. These areas may 
include, but are not limited to: 
management, marketing, financing, 
accounting, strategic planning, 
regulation and taxation, capital 
formation, procurement assistance, 
human resource management, 
production, operations, economic and 
business data analysis, engineering, 
technology transfer, innovation and 
research, new product development,

product analysis, plant layout and 
design, agri-business, computer 
application, business law information, 
and referral (any legal services beyond 
basic legal information, and referral 
require the endorsement of the State Bar 
Association), exporting, office 
automation, site selection, or any other 
areas of assistance required to promote 
small business growth, expansion, and 
productivity within the State. The SBDC 
shall also ensure that a full range of 
business development and technical 
assistance services are made available to 
small businesses located in rural areas.

The degree to which SBDC resources 
are directed towards specific areas of 
assistance is determined by local 
community needs, SBA priorities and 
SBDC Program objectives and agreed 
upon by the SBA district office and the 
SBDC.

The SBDC must offer quality training 
to improve the skills and knowledge of 
existing and prospective small business 
owners. As a general guideline, SBDCs 
should emphasize the provision of 
training in specialized areas other than 
basic small business management 
subjects. SBDCs should also emphasize 
training designed to reach particular 
audiences such as members of SBA 
priority and special emphasis groups.
SBDC Program Requirements

The SBDC is responsible to the SBA 
for ensuring that all programmatic and 
financial requirements imposed upon 
them by statute or agreement are met. 
The SBDC must assure that quality 
assistance and training in management 
and technical areas are provided to the 
State small business community 
through the State SBDC network. As a 
condition of this agreement, the SBDC 
must perform, but not be limited to, the 
following activities:

(a) the SBDC ensures that services are 
provided as close as possible to small 
business population centers. This is 
accomplished through the establishment 
of SBDC subcenters.

(b) the SBDC ensures that lists of local 
and regional private consultants are 
maintained at the lead SBDC and each 
SBDC subcenter. The SBDC utilizes and 
provides compensation to qualified 
small business vendors such as private 
management consultants, private 
consulting engineers, and private testing 
laboratories.

(c) the SBDC is responsible for the 
development and expansion of 
resources within the State, particularly 
the development of new resources to 
assist small businesses that are not 
presently associated with the SBA 
district office.
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(d) the SBDC ensures that working 
relationships and open communications 
exist within the financial and 
investment communities, and with legal 
associations, private consultants, as well 
as small business groups and 
associations to help address the needs of 
the small business community.

(e) the SBDC ensures that assistance is 
provided to SBA special emphasis 
groups throughout the SBDC network. 
This assistance shall be provided to 
veterans, women, exporters, the 
handicapped, and minorities as well as 
any other groups designated a priority 
by SBA. Services provided to special 
emphasis groups shall be performed as 
part of the Cooperative Agreement.
Advance Understandings

The Lead SBDC and all SBDC 
subcenters shall operate on a forty (40) 
hour week basis, or during the normal 
business hours of the State or Host 
Organization, throughout the calendar 
year.

The amount of time allowed the Lead 
SBDC and subcenters for staff vacations 
and holidays shall conform to the policy 
of the Host organization.

Dated: June 8 ,1994.
Erskine B. Bowles,
Administrator.

A ddresses o f Relevant SBDC State 
Directors
Mr. Robert McKinley, Region Director, 

Univ. of Texas at San Antonio, 1222 
North Main Street, San Antonio, TX 
78212, (210) 558-2450 

Mr. John P. O’Connor, State Director, 
University of Connecticut, Box U-41, 
Room 422, Storrs, CT 06269-2041, 
(203)486-4135

Mr. Ronald Manning, State Director, 
Iowa State University, 137 Lynn 
Avenue, Ames, IA 50010, (515) 292- 
6351

Ms. Liz Klimback, Region Director, 
Dallas Community College, 1402 
Corinth Street, Dallas, TX 75212,
(214)565-5833

Mr. John Ciccarelli, State Director, 
University of Massachusetts, School 
of Management, Amherst, MA 01003, 
(413)545-6301

Mr. Raleigh Byars, State Director, 
University of Mississippi, Old 
Chemistry Building, University, MS 
38677, (601) 232-5001 

Mr, James L. King, State Director, State 
University of New York, SUNY Plaza,
S—523, Albany, NY 12246, (518) 443- 
5398

Mr. Jose Romaguera, Director,
University of Puerto Rico, Box 5 2 5 3 -  
College Station, Mayaguez, PR 00681, 
(809) 834-3590

Mr. Clinton Tymes, State Director, 
University of Delaware, Suite 005— 
Purnell Hall, Newark, DE 19711, (302) 
831-2747

Ms. Janet Holloway, State Director, 
University of Kentucky, 225 Business 
& Economics Bldg., Lexington, KY 
40506-0034, (606) 257-7668 

Mr. Woodrow McCutchen, State 
Director, Department of Economic and 
Employment Development, 217 East 
Redwood St., 9th Floor, Baltimore,
MD 21202, (410) 333-6995 

Mr. Robert Stevens, Acting State , 
Director, Wayne State University,
2727 Second Avenue, Detroit, MI 
48201, (313)964-1798 

Mr. Max Summers, State Director, ; ; 
University of Missouri, Suite 300, 
University Place, Columbia, MO 
65211, (314) 882-0344 

Ms. Holly Schick, State Director, Ohio 
Department of Development, 77 South 
High Street, Columbus, OH 43226- 
1001, (614) 466-2711 

Dr. Elizabeth Gatewood, Region 
Director, University of Houston, 1100 
Louisiana, Suite 500, Houston, TX 
77002, (713) 752-8444 

Mr. Donald L. Kelpinski, State Director, 
Vermont Technical College, P.O. Box 
422, Randolph Center, VT 05060,
(802) 728-9101

Ms. Hazel Kroesser, State Director, 
Governor's Office of Community and 
Industrial Development, 1115 Virginia 
Street, East Charleston, WV 25310, 
(304)558-2960

Mr. Craig Bean, Region Director, Texas 
Tech University, 2579 South Loop 
289, Suite 114, Lubbock, TX 79423— 
1637,(806)745-3973 

Mr. Chester Williams, Director, 
University of the Virgin Islands, 8000 
Nisky Center, Suite 202, St. Thomas, 
US V. Islands 00802, (809) 776-3206 

[FR Doc. 94-14831 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 8025-01-M

Hartford Connecticut District Advisory  
Council; Public Meeting

The U.S. Small Business 
Administration Hartford District 
Advisory Council will hold a public ... 
meeting at 8:30 a.m. on Monday, July
18,1994, at 2 Science Park, New Haven» 
Connecticut 06511 to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present.

For further information, write or call 
Ms. JoAnn Van Vechten, District 
Director, U.S. Small Business 
Administration, 330 Main Street, 
Hartford, Connecticut 06106, (203) 240- 
4670.

Dated: June 13 ,1994.
Dorothy A. Overal, •
Acting A ssistant A dm inistrator, O ffice o f  
A dvisory Councils.
(FR Doc. 94-14830  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 8025-01-M

DEPARTM ENT O F TRANSPORTATION

Aviation Proceedings; Agreements 
Filed During the Week Ended June 10, 
1994

The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C 412 
and 414. Answers may be filed within 
21 days of date of filing.

D ocket Number: 49594.
Date filed : June 7,1994.
Parties: Members of the International 

Air Transport Association.
Subject: COMP Telex Mail vote 687, 

Rounding Units for Namibia/Lesotho/ 
Swaziland.

Proposed E ffective Date: July 1,1994. 
D ocket N um bet: 49595.
Date filed : June 7,1994.
Parties: Members of the International 

Air Transport Association.
Subject: CSC/Reso/063 dated April

11.1994, Expedited Resos Only, R - l— 
600AA, R—2— 600AB, R-3— 600B(II), 
R—4—670A.

P roposed E ffective Date: Expedited 
July 1,1994.

D ocket Number: 49596,
Date filed : June 7,1994.
Parties: Members of the International 

Air Transport Association.
Subject: CSC/Reso/063 dated April

11.1994, Non-Expedited Resos, r - l— 
600b, r-4—660, r-7—686, r-10—1673, 
r-2—606, r-5—670, r-8—1600b, r-11— 
1682, r-3—619, r-6—671, r-9—1600r.

Proposed E ffective Date: October 1,
1994.
Phyllis T. Kaylor,
C hief, Documentary Services Division.
[FR Doc. 94-14786  Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 4910-62-P

DEPARTM ENT O F TH E TR EASU RY

Internal Revenue Service

Tax on Certain Imported Substances 
{Dimethyl Terephthalate); Notice of 
Determination

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice.

SUMMARY: This notice announces a 
determination, under Notice 89-61, that 
the list of taxable substances in section
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4672(a)(3) will be modified to include 
dimethyl terephthalate.
EFFECTIVE DATE: This modification is 
effective April 1,1992.
FOR FURTHER INFORMATION CONTACT: 
Tyrone J. Montague, Office of Assistant 
Chief Counsel (Passthroughs and 
Special Industries), (202) 622-3130 (not 
a toll-free number).
SUPPLEMENTARY INFORMATION: 

Background
Under section 4672(a), an importer or 

exporter of any substance may request 
that the Secretary determine whether 
such substance should be listed as a 
taxable substance. The Secretary shall 
add such substance to the list of taxable 
substances in section 4672(a)(3) if the 
Secretary determines that taxable 
chemicals constitute more than 50 
percent of the weight, or more than 50 
percent of the value, of the materials 
used to produce such substance. This 
determination is to be made on the basis 
of the predominant method of 
production. Notice 89-61,1989—1 C.B. 
717, sets forth the rules relating to the 
determination process.
Determination

On June 10,1994, the Secretary 
determined that dimethyl terephthalate 
should be added to the list of taxable 
substances in section 4672(a)(3), 
effective April 1,1992.

The rate of tax prescribed for 
dimethyl terephthalate, under section 
4671(b)(3), is $3.23 per ton. This is 
based upon a conversion factor for 
xylene of 0.547 and a conversion factor 
for methane of 0.165.

The petitioner is Cape Industries, a 
manufacturer and exporter of this 
substance. No material comments were 
received on this petition. The following 
information is the basis for the 
determination.
HTS number: 2917.37.00.00 
CAS number: 120-61-6

Dimethyl terephthalate is derived 
from the taxable chemicals xylene and 
methane. Dimethyl terephthalate is a 
solid produced predominantly by 
oxidation of xylene followed by 
esterification with methanol.

The stoichiometric material 
consumption formula for dimethyl 
terephthalate is:
C8Hio (xylene)+2 CH4 (methane)+4 O2 

(oxygen) —*•
C10H10O4 (dimethyl terephthalate}+4 

H2O (water)
Dimethyl terephthalate has been 

determined to be a taxable substance 
oecause a review of its stoichiometric 
material consumption formula shows

that, based on the predominant method 
of production, taxable chemicals 
constitute 51.8 percent by weight of the 
materials used in its production.
Dale D. Goode,
Federal Register Liaison Officer Assistant 
Chief Counsel (Corporate).
{FR Doc. 94-14704 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 4830-01-U

Tax on Certain imported Substances 
(Glycerine, et al.); Notice of 
Determinations

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice.

SUMMARY: This notice announces 
determinations, under Notice 89-61, 
that the list of taxable substances in 
section 4672(a)(3) will be modified to 
include glycerine and phenol.
EFFECTIVE DATE: This modification is 
effective January 1,1991.
FOR FURTHER INFORMATION CONTACT: 
Tyrone J. Montague, Office of Assistant 
Chief Counsel (Passthroughs and 
Special Industries), (202) 622-3130 (not 
a toll-free number).
SUPPLEMENTARY INFORMATION: 
Background

Under section 4672(a), an importer or 
exporter of any substance may request 
that the Secretary determine whether 
such substance should be listed as a 
taxable substance. The Secretary shall 
add such substance to the list of taxable 
substances in section 4672(a)(3) if the 
Secretary determines that taxable 
chemicals constitute more than 50 
percent of the weight, or more than 50 
percent of the value, of the materials 
used to produce such substance. This 
determination is to be made on the basis 
of the predominant method of 
production. Notice 89-61,1989-1 C.B. 
717, sets forth the rules relating to the 
determination process.

On June 10,1994, the Secretary 
determined that glycerine and phenol 
should be added to the list of taxable 
substances in section 4672(a)(3), 
effective January 1,1991.

The rate of tax prescribed for 
glycerine, under section 4671(b)(3), is 
$9.52 per ton. This is based upon a 
conversion factor for propylene of 0.67, 
a conversion factor for chlorine of 2.16, 
and a conversion factoT for sodium 
hydroxide of 1.54.

The rate of tax prescribed for phenol, 
under section 4671(b)(3), is $6.33 per 
ton. This is based upon a conversion

factor for benzene of 0.9 and a 
conversion factor for propylene of 0.4.

The petitioner is Dow Chemical 
Company, a manufacturer and exporter 
of these substances. No material 
comments were received on these 
petitions. The following information is 
the basis for the determinations.
Glycerine

HTS number: 1520.90.00.00 
CAS number: 56-81-5

Glycerine is derived from the taxable 
chemicals propylene, chlorine, and 
sodium hydroxide. Glycerine is a liquid 
produced predominantly by the reaction 
of epichlorohydrin with an aqueous 
caustic carbonate solution, followed by 
the removal of water, sodium chloride, 
and other impurities by mechanical 
means, chemical extraction, and 
distillation.

The stoichiometric material 
consumption formula for glycerine 
substance is:
C3H6  (propylene) + 2  CI2  (chlorine) + 2  NaOH 

(sodium hydroxide) + H2O (water) —*• 
C3 H8 O3  (glycerine) + 2  NaCl (sodium 
chloride) + 2  HC1 (hydrogen chloride)

Glycerine has been determined to be 
a taxable substance because a review of 
its stoichiometric material consumption 
formula shows that, based on the 
predominant method of production, 
taxable chemicals constitute 93.5 
percent by weight of the materials used 
in its production.
Phenol

HTS number: 2907.11.00.00 
CAS number: 108-95-2

Phenol is derived from the taxable 
chemicals benzene and propylene. 
Phenol is a solid produced 
predominantly based on cumene 
peroxidation.

The stoichiometric material 
consumption formula for phenol is:
Cdi6 (benzene) + C3 H6  (propylene) + O2 

(oxygen) -** C^HeO (phenol) + C3 6  

(acetone)

Phenol has been determined to be a 
taxable substance because a review of its 
stoichiometric material consumption 
formula shows that, based on the 
predominant method of production, 
taxable chemicals constitute 78.9 
percent by weight of the materials used 
in its production.
Dale D. Goode,
F ederal Register Liaison O fficer, Assistant 
C hief C ounsel {C orporate).
[FR Doc. 94-14702 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILLING CODE 4830-01-U

Determination
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T a x  on Certain Imported Substances 
(Tetrahydrofuran, et a!.); Notice of 
Determinations

AGENCY; Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice.

SUMMARY: This notice announces 
determinations, under Notice 89-61, 
that the list of taxable substances in 
section 4672(a)(3) will be modified to 
include tetrahydrofuran and 1,4 
butanediol.
EFFECTIVE DATE: This modification is 
effective October 1,1994.
FOR FURTHER INFORMATION CONTACT: 
Tyrone J. Montague, Office of Assistant 
Chief Counsel (Passthroughs and 
Special Industries), (202) 622-3130 (not 
a toll-free number).
SUPPLEMENTARY INFORMATION: 
Background

Under section 4672(a), an importer or 
exporter of any substance may request 
that the Secretary determine whether 
such substance should be listed as a 
taxable substance. The Secretary shall 
add such substance to the list of taxable 
substances in section 4672(a)(3) if the 
Secretary determines that taxable 
chemicals constitute more than 50 
percent of the weight, or more than 50 
percent of the value, of the materials 
used to produce such substance. This 
determination is to be made on the basis 
of the predominant method of 
production. Notice 89-61,1989—1 C.B. 
717, sets forth the rules relating to the 
determination process.
Determination

On June 10,1994, the Secretary 
determined that tetrahydrofuran and 1,4 
butanediol should be added to the list 
of taxable substances in section 
4672(a)(3), effective October 1,1994. 
However, if these substances are 
produced from acetylene derived from 
coal they are not taxable substances.

The rate of tax prescribed for 
tetrahydrofuran, under section 
4671(b)(3), is $5.28 per ton unless it is 
produced from acetylene derived from 
coal. This is based upon a conversion 
factor for acetylene of 0.40 and a 
conversion factor for methane of 0.97.

The rate of tax prescribed for 1,4 
butanediol, under section 4671(b)(3), is 
$4.20 per ton unless it is produced from 
acetylene derived from coal. This is 
based upon a conversion factor for 
methane of 0.77 and a conversion factor 
foir acetylene of 0.32.

The petitioner is E. I. DuPont de 
Nemours and Company, a manufacturer 
and exporter of these substances. No

material comments were received on 
these petitions. The following 
information is the basis for the 
determinations.
Tetrahyrofuran
HTS number: 2932.11.00.00 
CAS number: 109-99-9

Tetrahyrofuran is derived from the 
taxable chemicals methane and 
acetylene. Tetrahyrofuran is a liquid 
produced predominantly by the reaction 
of acetylene (derived from methane in 
natural gas) with formaldehyde made by 
air oxidation and dehydrogenation of 
methanol (derived from methane in 
natural gas) producing the intermediate 
butynediol which is in turn reacted with 
hydrogen (derived from methane in 
natural gas) to produce 1,4 butanediol. 
The 1,4 butanediol is ring closed using 
an acid catalyst to produce 
tetrahydrofuran.

The stoichiometric material 
consumption formula for tetrahyrofuran 
is:
C2H2 (acetylene) + 3 CH4  (methane) + 0.5 O2 

(oxygen) + 2 H2O (water) —*• CJlgO  
(tetrahydrofuran) + 5 H2 (hydrogen) +
CO2 (carbon dioxide)

Tetrahyrofuran has been determined 
to be a taxable substance because a 
review of its stoichiometric material 
consumption formula shows that, based 
on the predominant method of 
production, taxable chemicals constitute 
58.7 percent by weight of the materials 
used in its production.
1,4 butanediol
HTS number: 2905.39.10.00 
CAS number: 110-63—4

1.4 butanediol is derived from the 
taxable chemicals methane and 
acetylene. 1,4 butanediol is a liquid 
produced predominantly by the reaction 
of acetylene (derived from methane in 
natural gas) with formaldehyde made by 
air oxidation and dehydrogenation of 
methanol (derived from methane in 
natural gas) producing the intermediate 
butynediol which is in turn reacted with 
hydrogen (derived from methane in 
natural gas) to produce 1,4 butanediol.

The stoichiometric material 
consumption formula for 1,4 butanediol 
is:
3 CH4 (methane) + C2H2 (acetylene) + 3 H20  

(water) + 0.5 O2 (oxygen) -*  C4H10O2 (1,4 
butanediol).+ 5 H2 (hydrogen) + CO2 
(carbon dioxide)

1.4 butanediol has been determined to 
be a taxable substance because a review 
of its stoichiometric material 
consumption formula shows that, based 
on the predominant method of 
production, taxable chemicals constitute

51.3 percent by weight of the materials 
used in its production.
Dale D. Goode,
F ederal R egister Liaison O fficer, A ssistant 
C hief Counsel (Corporate).
(FR Doc. 9 4 -1 4 7 0 3  Filed 6 -1 6 -9 4 ;  8 :45  am] 
BILLING CODE 483O-01-U

DEPARTM ENT O F VETER AN S  
AFFAIRS

Mental Health and Behavioral 
Sciences Service (111C)

Notice of Fund Availability Under the 
VA Homeless Providers Grant and Per 
Diem Program

AGENCY: Veterans Health 
Administration, VA.
ACTION: Notice.

SUMMARY: The Department of Veterans 
Affairs is announcing the availability of 
funds for applications for assistance 
under VA’s Homeless Providers Grant 
and Per Diem program. This Notice 
contains information concerning the 
program, application process and 
amount of funding available.
DATES: An original completed grant 
application for assistance under the VA 
Homeless Providers Grant and Per Diem 
Program must be received in Mental 
Health and Behavioral Sciences Service 
in Washington, DC by 5:30 pm Eastern 
Time on July 22,1994. Applications 
may not be sent by facsimile (FAX). In 
the interest of fairness to all competing 
applicants this deadline is firm as to 
date and hour, and VA will treat as 
ineligible for consideration any 
application that is received after the 
deadline. Applicants should take this 
practice into account and make early 
submission of their material to avoid 
any risk of loss of eligibility brought 
about by unanticipated delays or other 
delivery-related problems.
FOR A COPY OF THE APPLICATION PACKAGE, 
CONTACT: For a copy of the application 
package contact Mental Health and 
Behavioral Sciences Service (111C), 
Department of Veterans Affairs, 810 
Vermont Ave., NW., Washington, DC 
20420; (202) 535-7313. For a document 
relating to the VA Homeless Providers 
Grant and Per Diem Program see the 
interim final rule, 38 CFR § 17.700, 
published in the Federal Register on 
June 1,1994. Funds made available 
through this Notice are subject to those 
regulations.
ADDRESSES: An original completed grant 
application must be submitted to the 
following address: Mental Health and 
Behavioral Sciences Service (111C), 
Department of Veterans Affairs, 810
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Vermont Ave., NW., Washington, DC 
20420, Attention: Lynn Bailey. 
Applications must be received in 
Mental Health and Behavioral Sciences 
Service by the application deadline.
FOR FURTHER INFORMATION CONTACT: 
Lynn H. Bailey, Program Manager, VA 
Homeless Providers Grant and Per Diem 
Program, Mental Health and Behavioral 
Sciences Service (111C), Department of 
Veterans Affairs, 810 Vermont Ave., 
NW., Washington, DC 20420; (202) 535- 
7313 (this is not a toll-free number). 
SUPPLEMENTARY INFORMATION: This 
Notice announces the availability of 
funds for assistance under VA’s 
Homeless Providers Grant and Per Diem 
program. This is a new program 
authorized by Pub. L. 102-590, the 
Homeless Veterans Comprehensive 
Service Programs Act of 1992. Funding 
was appropriated by the Department’s 
appropriations act for fiscal year 1994 
(Pub. L. 103-124, approved October 28, 
1993). Funding applied for under this 
Notice may be used for: (1) Expansion, 
remodeling or alteration of existing 
buildings; (2) acquisition of buildings, 
and acquisition and rehabilitation of 
buildings; (3) new construction; (4) 
procurement of vans; and (5) per diem 
payments, or in-kind assistance through

VA in lieu of per diem payments, for 
eligible applicants who established 
supportive housing or supportive 
services programs after November 10,
1992. Applicants may apply for more 
than one type of assistance.

Applicants may not receive assistance 
to replace funds provided by any State 
or local government to assist homeless 
persons. For existing projects, VA will 
fund only the portion of the project that 
will expand the program. A proposal for 
an existing project that seeks to shift its 
focus by changing the population to be 
served or the precise mix of services to 
be offered is not eligible for 
consideration. Not more than 25 percent 
of services available in projects funded 
through this grant program may be 
provided to clients who are not 
receiving those services as veterans.

Authority. VA’s Homeless Providers 
Grant and Per Diem Program is 
authorized by sections 3 and 4 of Public 
Law 102-590, the Homeless Veterans 
Comprehensive Service Programs Act of 
1992; 38 U.S.C. 7721 note. An interim 
final rule for the program, 38 CFR 
§ 17.700, was published in the Federal 
Register on June 1,1994. The funds 
made available under this Notice are 
subject to the requirements of those 
regulations.

Allocation. A total of approximately 
$5.5 million is available for this 
program.

Application Requirements. The 
specific grant application requirements 
will be specified in the application 
package. The package includes all 
required forms and certifications. 
Conditional selections will be made 
based on criteria described in the 
application. Applicants who are 
conditionally selected will be notified of 
the additional information needed to 
confirm or clarify information provided 
in the application. Applicants will then 
have one month to submit such 
information. If an applicant is unable to 
meet any conditions for grant award 
within the specified timeframe, VA 
reserves the right to not award funds 
and to use the funds available for other 
components of the grant and per diem 
program. Application requirements for 
per diem payments are specified in the 
interim final rule, 38 CFR §§ 17.715- 
17.723.

Approved: June 13 ,1994 .
Jesse  B ro w n ,
Secretary o f Veterans A ffairs.
[FR Doc. 94-14722 Filed 6 -1 6 -9 4 ; 8:45 am] 
BILUNG CODE 8320-01-M
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This section ofthe FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act" (Pub. 
L. 94-409) 5 U.S.C. 552b(e)<3).

FEDERAL DEPOSIT INSURANCE 
CORPORATION
Notice of Agency Meeting

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:27 a.m. on Tuesday, June 14,1994, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session to consider matters 
relating to the Corporation’s corporate 
and supervisory activities.

In calling the meeting, the Board 
determined, on motion of Director 
Jonathan/L. Fiechter (Acting Director, 
Office of Thrift Supervision), seconded 
by Director Eugene A. Ludwig 
(Comptroller of the Currency), 
concurred in by Acting Chairman 
Andrew C. Hove, Jr., that Corporation 
business required its consideration of 
the matters on less than seven days’ 
notice to the public; that no earlier 
notice of the meeting was practicable; 
that the public interest did not require 
consideration of the matters in a 
meeting open to public observation; and 
that the matters could be considered in 
a closed meeting by authority of 
subsections (c)(4), (c)(6), (c)(8),
(c)(9)(A)(ii), (c)(9)(B), and (c)(10) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(4), (c)(6), (c)(8),
(c)(9)(A)(ii), (c)(9)(B), and (c)(10)).

The meeting was held in the Board 
Room of the FDIC Building located at 
550 17th Street, NW., Washington, DC.

Dated: June 14,1994.
Federal Deposit Insurance Corporation.
P atti C. Fox,
Acting Deputy Executive Secretary.
[FR Doc. 94-14972 Filed 6 -1 5 -9 4 ; 2:53 am] 
BILLING CODE 6714-01-M

FEDERAL ENERGY REGULATORY 
COMMISSION

“ FEDERAL REGISTER”  CITATION OF 
PREVIOUS ANNOUNCEMENT: J u n e  1 3 , 1 9 9 4 ,  
5 9  FR 3 0 3 8 4 .

PREVIOUSLY ANNOUNCED TIME AND DATE OF 
MEETING: J u n e  1 5 , 1 9 9 4 , 1 0 : 0 0  a .m .

CHANGE IN THE MEETING: The following 
Docket No. has been Item CAG-2 on the 
Agenda scheduled for June 15,1994:

Item No., Docket No., and Company
CA&-2—R P94-96-000, Consolidated Natural 

' Gas Company 
Lois D. Cashell,
Secretary.
[FR Doc. 94-14929 Filed 6 -1 5 -9 4  1:05 pmj 
BILLING CODE 6717-01-M

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM

TIME AND DATE: 10:00 a.m., Wednesday, 
June 22,1994.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW„ Washington, DC 20551.
STATUS: Closed.
MATTERS TO BE  CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION: 
Mr. Joseph R. Coyne, Assistant to the 
Board; (202) 452-3204. You may call 
(202) 452-3207, beginning at 
approximately 5 p.m. two business days 
before this meeting, for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting.

Dated: June 14 ,1994 .
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 94-14902 Filed 6 -1 5 -9 4 ; 8:45 am] 
BILLING CODE 6210-01-P

NATIONAL CREDIT UNION ADMINISTRATION 

TIME AND DATE; 1 1 : 0 0  a .m . ,  Thursday, 
June23,1994.
PLACE: Board Room, 7th Floor, Room 
7047,1775 Duke Street, Alexandria, 
Virginia 22314-3428.
STATUS: O p e n .

BOARD BRIEFING:

1. Insurance Fund Report.

MATTERS TO BE  CONSIDERED:

1. Approval of Minutes of Previous Open 
Meeting.

2. Final Rule: Amendments to Parts 701.6 
and 741.11, NCUA’s Rules and Regulations, 
NCUA’s Fiscal Year and NCUSIF’s Insurance 
Year to Calendar Year.

3. Proposed Rule: Amendments to Part 708, 
NCUA’s Rules and Regulations, Mergers of 
Federally Insured Credit Unions.

R E C E SS: 1 1 :3 0  a .m .

TIME AND DATE: 11:45 a.m., Thursday, 
June 23,1994.
PLACE: Board Room, 7th Floor, Room 
7047,1775 Duke Street, Alexandria, 
Virginia 22314-3428.
STATUS: Closed.
MATTERS TO BE  CONSIDERED:

1. Approval of Minutes of Previous Closed 
Meetings.

2. Administrative Action under Part 747, 
NCUA’s Rules and Regulations. Closed 
pursuant to exemptions (6) and (8).

3. Appeal of Determination under Part 709, 
NCUA’s Rules and Regulations. Closed 
pursuant to exemptions (6) and (8).

4. Administrative Action under Section 
206 of the Federal Credit Union Act. Closed 
pursuant to exemptions (8), (9){A)(ii), and 
(9)(B).

5. Administrative Action under Section 
208 of the Federal Credit Union Act. Closed 
pursuant to exemptions (8), (9)(A)(ii), and 
(9)(B).

6. Midsession Budget Review. Closed 
pursuant to exemptions (2), (6), and (9)(B).

FOR MORE INFORMATION CONTACT: Becky 
Baker, Secretary of the Board,
Telephone (703) 518-6304,
Becky Baker,
Secretary ofthe Board.
[FR Doc. 94-14958 Filed 6 -1 5 -9 4 ; 2:32 pm) 
BILUNG CODE 7535-01-M

SECURITIES AND EXCHANGE COMMISSION

Notice is hereby given, pursuant to 
the provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meeting during 
the week of Jtme 20,1994.

A closed meeting will be held on 
Tuesday, June 21,1994, at 3:00 p.m.

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present.

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c) (4), (8), (9)(A) and (10) 
and 17 CFR 200.402(a) (4), (8), (9)(i) and 
(10), permit consideration of the 
scheduled matters at a closed meeting.

Commissioner Roberts, as duty 
officer, voted to consider the items 
listed for the closed meeting in a closed 
session.

The subject matter of the closed 
meeting scheduled for Tuesday, June 21, 
1994, at 3:00 p.m., will be:
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Institution of administrative proceedings of 
an enforcement nature.

Settlement of administrative proceedings 
o7an enforcement nature,

. Report of investigation.

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Brian Lane 
(202) 942-0600.

Dated: June 14,1994.
Jo n a th a n  G . K atz ,
Secretary.
[FR Doc. 94-14928 Filed 6 -1 5 -0 4 ; 1:05 pm] 
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE COMMISSION 
“ FEDERAL REGISTER”  CITATION OF 
PREVIOUS ANNOUNCEMENT: [59 FR 30097, 
June 10,1994].
STATUS: Closed meeting.
PLACE: 450 Fifth Street, NW., 
Washington, DC.
DATE PREVIOUSLY ANNOUNCED: June 1 0 ,  
1994.
CHANGE IN THE MEETING: Additional Item.

The following item was considered at 
a closed meeting held on Tuesday, June
14,1994, at 2:00 p.m.

Personnel matter.

Commissioner Roberts, as duty 
officer, determined that Commission

business required the above change and 
that no earlier notice thereof was 
possible. \

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: John 
Ramsay at (202) 942-0700.

Dated: June 14,1994.
Jo n a th a n  G. K atz ,
Secretary.
[FR Doc. 94-14977 Filed 6 -1 5 -9 4 ; 3:41 pm] 
BILLING CODE 801 (MM-M
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Corrections

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue.

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Centers for Disease Control and 
Prevention

Advisory Council for the Elimination of 
Tuberculosis; Meeting

Correction
In notice document 94-13377 

appearing on page 28553 in the issue of 
Thursday, June 2,1994, make the 
following correction:

In the second column, in the first full 
paragraph, in the fifth line, “energy 
testing“ should read “anergy testing”.
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts412,413,482,485, and 
489
[B P D -8 0 2 -P ]
RIN 0 9 3 8 -A G 4 6

Medicare Program; Changes to the 
Hospital Inpatient Prospective 
Payment Systems and Fiscal Year 1995 
Rates

Correction
In proposed rule document 94-12516 

beginning on page 27708 in the issue of

Federal Register 

Voi. 59, No. 116 

Friday, June 17, 1994

Friday, May 27,1994, make the 
following corrections:

1. On page 27771, in the 1st column, 
in the 23rd line, “was” should read 
“will be”.

2. On page 27819, in Table 6B, in the 
fourth and fifth columns, remove “Pre” 
and “481”,

3. On page 27896, remove the table
and footnotes that appear at the bottom 
of the page. m

4. On page 27897, remove lines one 
and two at the top of the page.
BILLING CODE 1505-01-D
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 9 and 89

[F R L -4 8 9 3 -8 ]

RSN 2 0 6 0 -A D 5 4

Control of Air Pollution; Determination 
of Significance for Nonroad Sources 
and Emission Standards for New 
Nonroad Compression-Ignition 
Engines At or Above 37 Kilowatts

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: Section 2 1 3  of the Clean Air 
Act (CAA) as amended requires the 
Environmental Protection Agency (EPA) 
to make a determination of the 
significance of the contribution of 
nonroad sources to nonattainment of the 
National Ambient Air Quality Standards 
(NAAQS) for ozone and carbon 
monoxide (CO) in more than one 
nonattainment area. If the Agency 
makes a positive determination of 
significance, it must then promulgate 
regulations that will result in reductions 
in emissions from nonroad sources. In 
today’s action, EPA is finalizing the 
determination of significance of 
emissions from nonroad engines. EPA is 
also promulgating standards for carbon 
monoxide (CO), hydrocarbon (HC), 
particulate matter (PM), oxides of 
nitrogen (NOx) and smoke emissions 
from large nonroad compression- 
ignition (Cl) engines at or above 3 7  
kilowatts (kW) in power, with 
exclusions for certain types of engines. 
The NOx standard is expected to reduce 
average per unit NOx emissions from 
affected engines by 2 7  percent before 
the year 2 0 1 0 ,  with a 3 7  percent 
reduction by the year 2 0 2 5 .

EFFECTIVE DATE: This regulation is 
effective July 1 8 , 1 9 9 4 .  The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Federal 
Register as of July 1 8 , 1 9 9 4 .  The 
information collection requirements 
contained in 4 0  CFR 8 9 . 1 1 4 - 9 6  through
8 9 . 1 2 0 - 9 6 ,  8 9 . 1 2 2 - 9 6  through 8 9 . 1 2 7 -  
9 6 ,  8 9 . 1 2 9 —9 6 / 8 9 .2 0 3 —9 6  through
8 9 . 2 0 7 - 9 6 ,  8 9 . 2 0 9 - 9 6  through 8 9 . 2 1 1 -  
9 6 ,  8 9 . 3 0 4 - 9 6  through 8 9 . 3 3 1 - 9 6 ,  and 
8 9 .4 0 4 —9 6  through 8 9 . 4 2 4 —9 6  have not 
been approved by the Office of 
Management and Budget (OMB) and are 
not effective until OMB has approved 
them. A technical amendment will be
p T ih ] ic K o r |  j n  tV .o F n H n i» a l l i o o i c U  » m e n

_OMB fra« ApppwAH tli a information 
collection requirements.

A D D RESSES: Materials relevant to this 
final rule are contained in Docket No. 
A-91-24 and A -91-18, located at the 
Air Docket, 401 M Street SW., 
Washington, DC 20460, and may be 
reviewed in room M-1500 from 8 a.m. 
until noon and from 1:30 p.m until 3:30
p.m. Monday through Friday. As 
provided in 40 CFR part 2, a reasonable 
fee may be charged by EPA for 
photocopying docket materials.
FOR FURTHER INFORMATION CONTACT: 
Linda Hormes, Office of Mobile Sources, 
Certification Division, (313) 668-4502.
SUPPLEMENTARY INFORMATION:

Electronic Availability
The preamble, regulatory language 

and regulatory support document are 
available electronically on the 
Technology Transfer Network (TTN). 
TTN is an electronic bulletin board 
system (BBS) operated by EPA's Office 
of Air Quality Planning and Standards. 
Users are able to access and download 
TTN files on their first call. After 
logging onto TTN BBS, to navigate 
through the BBS to the files of interest, 
the user must enter the appropriate 
command at each of a series of menus. 
The steps required to access information 
on this rulemaking are listed below. The 
service is free of charge, except for the 
cost of the phone call.
TTN BBS: 919-541-5742 (1200-14400 

bps, no parity, 8 data bits, 1 stop 
bit)

Voice Helpline: 919-541-5384 
Internet address: TELNET 

ttnbbs.rtpnc.epa.gov 
Off-line: Mondays from 8:00 AM to 

12:00 Noon ET
1. Technology Transfer Network Top 

Menu <T> GATEWAY TO TTN 
TECHNICAL AREAS (Bulletin 
Boards) Command: T

2. TTN Technical Information Are§s 
<M> OMS—Mobile Sources 
Information Command: M

3. OMS BBS === MAIN MENU <K> 
Rulemaking & Reporting Command: 
K

4. Rulemaking Packages <6> Non- 
Road Command: 6

5. NON-Road Rulemaking Area File 
area #2 . . . Non-Road Engines 
Command: 2<CR>

6. Non-Road Engines
At this stage, the system will list all 

available nonroad engine files. To 
download a file, select a transfer 
protocol which will match the terminal, 
software on your own computer, then 
set your own software to receive the file 
using that same protocol.

If unfamiliar with handling 
compressed (i.e. ZIP’ed) files, go to the 
TTN top menu, System Utilities

(Command: 1) for information and the 
necessary program to download in order 
to unZIP the files of interest after 
downloading to your computer. After 
getting the files you want onto your 
computer, you can quit the TTN BBS 
with the <G>oodbye command.
I. Table of Contents
II. Legal Authority and Background
III. Determination of Significance
IV. Definition of Nonroad Engine
V. Requirements of the Final Rule

A. Applicability
B. Standards
C. Implementation Dates
D. Certification and Test Procedures
E. Enforcement

VI. Public Participation and Discussion of 
Comments

A. Conversion of Standards and Measure to 
Metric Units

B. Emission Standards
C. Lower Emission Standards
D. Exemptions
E. Particulate Test Procedure
F. Smoke Test Procedures
G. Use of the On-highway Federal Test 

x Procedure
H. Alternate Procedures for Constant Speed 

Engines
I. Certification Test Fuel
J. Certification Test Engine
K. Miscellaneous Certification Issues
L. Implementation Dates
M. In-use Enforcement
N. Useful Life
O. Locomotive Engines
P. Vehicle and Equipment Manufacturer 

Requirements
Q. Alternative Fuels

. R. Selective Enforcement Auditing
S. Averaging, Banking, and Trading
T. Nonroad Equipment Definition
U. Definition of New
V. Definition of Locomotive

VII. Cost Analysis
VIII. Environmental Benefits
IX. Cost Effectiveness
X. Administrative Requirements

II. Legal Authority and Background
Authority for the actions in this notice 

is granted to EPA by sections 202, 203, 
204, 205, 206, 207, 208, 209, 213, 215, 
216, and 301 of the Clean Air Act as 
amended (42 U.S.C. 7521, 7522, 7523, 
7524,7525,7541,7542,7543, 7547, 
7549, 7550, 7601(a)).

On November 15,1990, the Clean Air 
Act Amendments of 1990 (CAAA) were 
enacted in order to broaden and 
strengthen the CAA. While the CAA had 
long specifically authorized EPA 
regulation of on-highway vehicle and 
engine emissions, die 1990 amendments 
extended EPA’s authority to regulate 
nonroad vehicles and engines. 
Specifically, revised section 213 directs 
EPA to: (1) Conduct a study of 
emissions from nonroad engines and 
vehicles; (2) determine whether 
emissions of CO, NOx, and volatile
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organic compounds fVOCs) .from 
nonroad engines and vehicles are 
significant contributors to ozone or CO 
in more then one area which has failed 
to attain the NAAQS for ozone or tQQt; 
and (3) regulate those categories or 
classes o f new nonroad engines and 
vehicles that contribute to such air 
pollution if  ©onroad emissions are 
determined to he significant. EPA may 
also regulate cither emissions from new 
nonroad engines or vehicles if the 
Agency determines that they contribute 
to air pollution which may reasonably 
be anticipated to endanger public health 
or welfare. Finally, EPA is to regulate 
emissions from new locomotives by 
1995.

The Nonroad Engine and Vehicle 
Emission Study required by section 
213(a)! 1) was completed in November
1991.1 The purpose -of this final rule is 
to implement section 213(a) {2), (3), (4), 
and (5) fey determining that emissions 
from nonroad engines and vehicles are 
significant contributors to ozone and CO 
nonattainment and fey promulgating 
regulations containing standards 
applicable to .emissions from certain 
nonroad engines and vehicles.
III. Determination of Significance

Section 213(aft2) of the CAA provides 
that after notice and public comment, 
EPA is to determine, based on the 
Nonroad Engine and Vehicle Emission 
Study thereafter called the Nonroad 
Study), whether nonroad emissions aré 
significant contributors to ozone or GO 
in more than one nonattainment area. 
Based on the results of the Nonroad 
Study and consideration of the public 
comments discussed below, EPA is 
finalizing its proposed affirmative 
significance determination in today’s 
rulemaking.

The majority of commenters did not 
address EPA’s  proposed determination 
of significance. Of those who did, most 
were in  opposition, including 
organizations representing equipment 
manufacturers and users. Expressing 
support for the determination were 
some engine manufacturers, state and 
local organizations and environmental 
groups. A summary o f comments is 
found in the Response to Comments 
document contained in the docket for 
this rule. Major comments are discussed 
below, accompanied -by EPA’s response.
1. Use o f  Úve EKMA Model

Several commenters stated that EPA 
had not adequately demonstrated a 
significant contribution to ozone or CO

1 The Nonroad Study is available in the docket ior 
this rulemaking? It is  also available through the 
National Technical Information Service, referenced 
as document OPB -82-126960.

nonattainment from nonroad engines or 
vehicles, as directed by the Art. These 
commenters argued that EPA had shown 
only the nonroad contribution to ozone 
precursor end OQ emission inventories, 
and not the nonroad contribution to 
ozone formation or ozone end CO 
nonattainment. Some commenters 
questioned EPA’s use of die Empirical 
Kinetic Modeling Approach (EKMA 
model) ns the basis for its air quality 
analysis, and they suggested that EPA 
should have used a grid-based air 
quality model.

However, the Agency did conduct 
photochemical modeling. Using the 
EKMA model, the Agency analyzed the 
effects of nonroad engine emission 
controls on ozone concentrations. The 
results of this analysis, presented in 
more detail in the Notice of Proposed 
Rulemaking (NPRM) fref. 58 FR 28809, 
May 17,1993), showed that by 
eliminating nonroad engines in the 
studied areas, ozone levels would drop 
between four and 18 parts per billion 
(ppb) below current levels. This 
amounts to levels roughly three to eight 
percent lower than current levels in the 
16 ozone nonattainment areas included 
in the analysis.

The E3CMA model has been used by 
the Agency for a number of years. 
Although the decision to use this model 
was driven to some extent by time and 
resource constraints, the Agency 
maintains its position that this model is 
valid and appropriate far the nonroad 
analysis. The Agency may utilize grid- 
based air quality modeling in future 
analyses.

Furthermore, the Agency has 
traditionally based regulatory decisions 
on pollutant emission levels and the 
potential for their reduction. Because of 
•the wide variability inherent in 
photochemical modeling (source 
emission levels, emission transport, and 
meteorological effects including 
ambient temperatures, cloud cover, 
sunlight intensity, wind patterns, and so 
forth), the Agency has typically relied 
on estimates of potential reductions in 
source emission inventories as the basis 
for'regulatory analyses. These emission 
reduction estimates and the well 
established VOC/NOx link with 
tropospheric ozone formation, in 
conjunction with ozone monitors 
showing unacceptably high ambient 
ozone levels, have formed the basis of 
the Agency’s regulatory approach 
toward ozone control for many years, in 
addition, as discussed in the NP>RM, the 
Senate Committee 'Report, in discussing 
the significance of the contribution of 
nonroad emissions to -ozone problems, 
specifically discussed the percentage of 
nationwide NOx and VOC emissions

attributed to nonroad engines. Thus, the 
Senate clearly understood the 
relationship between emissions of NOx 
and VQCs to the creation of ozone.

The NPRM discussed in detail die 
Nonroad Study’s findings regarding the 
contribution from nonroad sources of 
summertime VOCs and NOx. These 
findings clearly show that emissions 
from nonroad engines are a major source 
of VOCs und NOx, as well as CO m 
most, if not all of the nonattainment 
areas Studied. Given the dear link 
between VOCs and NOx and the 
formation of ozone, there can be no 
question that emissions from nonroad 
engines are significant contributors to 
ozone formation in at least two ozone 
nonattainment areas. Therefore, the 
Agency has met the CAA mandate to 
“determine * * * whether emissions 
*  * *  from new and existing nonroad 
engines or nonroad vehicles * * * are 
significant contributors to ozone or 
carbon monoxide concentrations in 
more than one area which has failed to 
attain the national ambient air quality 
standards * * * ”
2. NOx Transport

Some commenters asserted that EPA 
failed to properly consider both the 
transport -of ozone precursor emissions 
and the natural decay of NOx 
concentrations, NOx having a lifetime of 
only six to ten hours according to one 
commented One commenter suggested 
EPA had erroneously assumed that 
ozone precursors emitted in rural areas 
are transported toward, and never away 
from, urban areas. Some commenters 
suggested h a t equipment operated 
primarily in rural areas should be 
exempted from regulation since these 
areas do not have air quality problems. 
Another commenter argued that 
reducing NOx can increase ozone, 
therefore EPA must first show that NOx 
reductions will result in reduced ozone 
nonattainment before promulgating 
regulations.

Those commenters suggesting the 
Agency had erroneously assumed that 
NOx always will fee transported toward, 
rather than away from, the urban core, 
may have misunderstood the Agency’s 
assumption. The Agency assumed only 
that pollution transport can  occur 
toward the urban core, thereby 
contributing to high source emission 
inventories. It Is obvious that different 
days will produce different transport 
patterns, and that the potential for rural 
NOx and/or rural ozone to fee 
transported toward the urban core 
exists. *

As for the Agency’s  failure to account 
for the short lifetime of NOx and its 
subsequent low likelihood of long-range
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transport, the commenters failed to 
recognize NOx sinks. A NOx “sink” is 
a molecular compound which stores 
NOx (NO and NO2) for potential later 
release. Therefore, the NOx itself may 
disappear, but it disappears into NOx 
sinks, sometimes referred to as NOy, 
and can then be re-released at a later 
time. Examples of NOx sinks include 
the nitrate radical (NO3), which forms at 
night in the presence of ozone and 
nitrogen dioxide (NO2) and then quickly 
photolyzes in the morning,2 and nitrous 
acid (HONO), probably formed from 
NO2 and water, which is a major source 
of the hydroxyl radical (OH), a primary 
constituent for tropospheric ozone 
formation.3 Another NOx sink is 
peroxyacetyl nitrate (PAN), which 
transports NOx over relatively large 
distances through the atmosphere. The 
rate of PAN decomposition significantly 
increases with temperature, so that it 
can be formed in colder regions, 
transported, and then decomposed to 
deliver NO2 to warmer regions. Another 
NOx sink, methyl peroxynitrate 
(CH3OONO2) can last as many as two 
days in the upper troposphere and then 
quickly disassociate under surface level 
temperature conditions, thereby 
providing a source of NO2.4

Regarding comments that EPA is 
required to show that NOx reductions 
will not lead to actual ozone increases, 
the Agency disagrees. Most studies 
indicate that reducti ons of both VOC 
and NOx will lead to reductions of 
ozone, except under specific 
circumstances.5 The photochemical 
modeling of alternative emission control 
strategies contained in the ROMNET 
report6 offers additional support: 
ROMNET found that reductions in both 
VOC and NOx emissions beyond the 
minimum requirements of the CAA and 
across the northeastern U.S. would be 
required to bring the major East Coast 
cities into attainment of the ozone

2Finlayson-Pitts, B.J., and J.N. Pitts, Jr., 
"Atmospheric Chemistry of Tropospheric Ozone 
Formation: Scientific and Regulatory Implications,” 
A ir & W aste, Vol. 43, August 1993, p. 1091.

3 Rethinking the O zone Problem  in Urban and  
R egional A ir Pollution, National Research Council, 
1991.

4 Rethinking the O zone Problem  in Urban and  
R egional A ir Pollution, National Research Council, 
1991.

5 Rethinking the O zone Problem  in Urban and  
R egional A ir Pollution, National Research Council, 
1991.

B.J. Finalyson-Pitts and J.N. Pitts, Jr., 
"Atmospheric Chemistry of Tropospheric Ozone 
Formation: Scientific and Regulatory Implications,” 
A ir and W aste, Vol. 43, August 1993.

6 U.S. Environmental Protectibn Agency, 
"Regional Oxidant Modeling for Northeast 
Transport (ROMNET), EPA—450/4-91-002a, 
Research Triangle Park, NC: Office of Air Quality 
Planning and Standards, June 1991.

standard. In addition, a National 
Academy of Sciences Study 7 states that, 
* * * * *  ozone in rural areas of the 
eastern U.S. is limited by the 
availability of NOx rather than 
hydrocarbons, and that reductions in 
NOx probably will be necessary to 
reduce rural ozone values.” This same 
study also states that, “Control of NOx 
* * *, although it is predicted to lead 
to an increase in ozone in some places, 
such as downtown Los Angeles and 
New York City * * * will probably be 
necessary in addition to or instead of 
VOC control to alleviate the ozone 
problem in many cities and regions.” 
Even under those circumstances where 
a NOx decrease can result in an ozone 
increase, the ozone increase occurs only 
until a “ridgeline” is reached, after 
which further NOx control results in 
reduced ozone concentrations. In areas 
with relatively high VOC/NOx ratios, 
typical of suburban and rural areas, 
•decreasing NOx concentrations at 
constant VOC concentrations is very 
effective in ozone reduction.8
3. Defining Significance

Some commenters argued that EPA 
cannot make a significance 
determination without first defining a 
standard upon which to base that 
determination, the claim being that 
without first defining what is 
significant, any level of contribution 
could conceivably be deemed as 
significant. Some commenters argued 
that the legislative history found in a 
Senate report stating, “Emissions from 
off-road and non-road engines and 
vehicles now make up a significant 
portion of pollution * * * [Ejmissions 
inventories from EPA estimate that farm 
and construction equipment emit 3.7 
percent of CO nationwide, four percent 
of nationwide NOx, and 1.3 percent of 
total hydrocarbons * * *,” 9 does not 
provide guidance on significance, as the 
NPRM stated.

The Agency disagrees with the 
contention that a specific numerical 
standard for significance must be 
determined prior to considering 
whether nonroad emissions are 
significant. When Congress mandated 
that EPA determine the significance of 
nonroad emissions, Congress could have 
given EPA a Specific numerical mandate 
for determining whether such emissions

7 R ethinking the O zone Problem  in Urban and  
R egional A ir Pollution, National Research Council, 
1991, pp. 363 and 377.

8 B.J. Finlayson-Pitts and J.N. Pitts, Jr., 
“Atmospheric Chemistry of Tropospheric Ozone 
Formation: Scientific and Regulatory Implications,” 
A ir and W aste, Vol. 43, August 1993..

9S.R. Rept. No. 101-228, p. 104 (emphasis 
added).

are significant contributors. Instead, 
Congress gave EPA wide discretion to 
determine whether the emissions of 
NOx, VOCs and CO from nonroad 
engines and vehicles are significant 
contributors to ozone or CO 
concentrations. In any case, any 
reasonable indicator of significance 
would conclude that emissions from 
nonroad engines and vehicles were 
indeed significant contributors. As 
presented in the NPRM and discussed 
a\>ove, the Agency’s photochemical 
modeling showed that without nonroad 
sources, the ozone levels of 16 of the 19 
analyzed nonattainment areas would 
decrease from three to eight percent 
from their current levels and differences 
in excess of five percent were indicated 
in eight of the 16 areas. Additionally, 
NOx emission levels from nonroad 
sources were found to be exceeded by 
only one other source: the generation of 
electrical power. Nonroad VOC 
emission levels were found to be 
exceeded by only two other sources: 
light-duty highway vehicles and solvent 
evaporation. Nonroad CO emission 
levels were found to be exceeded by 
only two other sources: light-duty 
highway vehicles and residential fuel 
use. In addition, emissions from 
nonroad engines and vehicles accounted 
for over ten percent of the inventory of:

(1) VOCs in 12 to 14 of the 19 
nonattainment areas studied in the 
nonroad study;

(2) NOx in 16 to 19 of the areas 
studied; and

(3) CO in six to seven of the areas 
studied.

As pointed out in the NPRM, in 
numerous nonattainment areas, other 
sources are regulated that have lower 
emissions than the total from nonroad 
engines in the area. Therefore, it is 
reasonable to conclude that the higher 
contributions from nonroad sources in 
those areas are also significant enough 
to justify the regulation of NOx, VOC 
and CO emissions from nonroad engines 
and vehicles.
4. Operation in Rural A reas

Some commenters stated that some 
equipment covered by the proposed 
regulations operates primarily (almost 
80 percent based on number of units) in 
areas already meeting federal clean air 
requirements; therefore, these 
commenters concluded that such 
equipment should not be regulated.

The Agency believes that these pieces 
of equipment can reasonably be 
expected to contribute to ozone 
nonattainment. Also, the Agency has 
determined that it should not regulate 
engines only in urban nonattainment 
areas. Most commenters made strong
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arguments substantiating the need for 
national uniformity of treatment for all 
equipment inooipora^ing regulated 
engines regardless of the intended 
geographic area of equipment use. 
Moreover, Title H ofthe Act generally 
requires national regulation of mobile 
sources, given the inherent ability of 
such sources to move from one area to 
another. Also, as discussed, nonroad 
sources have been clearly shown to 
contribute significantly to pollution in 
several nonattaininent areas.
5. Significance D eterm ination fo r  
Classes m td C ategories o f N onroad 
Engines

Some commenters started that various 
subcategories of nonroad equipment 
(e.g., farm equipment, mining 
equipment individually represent only 
a small contribution to national 
pollutant inventories and to 
nonattaimnent and that a significance 
determination should be made for each 
specific suhcategoiy of nonroad engine, 
not for nonroad engines as a whole.

These comments have misinteipreted 
the clear language o f section 213'(a). 
Paragraphs one and two of section 
213(a) make it clear that EPA’s 
detenmnafion of significance should be 
based on whether emissions from all 
new and existing nonroad engines are 
significant contributors to ozone or CO 
concentrations. There is no indication 
that die significance determination 
shouldbe based on contributions from 
various subcategories o f nonroad 
engines or vehicles. By contrast, if the 
Administrator makes an affirmative 
decision regarding significance, then 
section 213(a)(3) requires the 
Administrator to promulgate regulations 
for those classes and categories of 
nonroad engines and vehicles ‘“which in 
the Administrator's judgment cause, or 
contribute to, such air pollution.” This 
mandate does not include any reference 
to a determination of significance for 
classes and categories. Thus, the Agency 
believes that Congress did not intend a 
showing of significant contribution to he 
required for regulation of classes or 
categories of nonroad engines and 
vehicles.

This interpretation is echoed fey the 
language in section 2t3fa){4) which 
allows the Agency to regulate new 
nonroad engine ©missions that were not 
referred to in the Nonroad Study. Under 
this paragnph, i f  the Agency determines 
that any such emissioais significantly 
contribute to air pollution which may 
reasonably he anticipated to endanger 
the public health or welfare, the Agency 
may promulgate regulations applicable 
to those classes-or categories of new 
nonroad engines and vehicles which in

the Administrator’s  judgment cause or 
contribute to such air pollution. Once 
again, there is a  reference to significant 
contribution regarding the initial 
determination on emissions from all 
nonroad engines or vehicles, but there is 
no such reference to significance in die 
subsequent language regarding 
regulation of classes or categories of 
engines and vehicles. Therefore, it 
seems clear that Congress intended that 
a showing of significance is not required 
for regulation of classes or categories of 
nonroad engines and vehicles.

One commenter suggested that EPA 
had misinterpreted the statute’s 
requirements based on a  perceived 
inconsistency between drat 
interpretation and the Agency’s 
proposed consent decree settling several 
lawsuits.3 ® This commenter stated that, 
in the proposed consent decree, EPA 
had implicitly acknowledged its 
obligation to make the significance 
determination for each category or class 
of products it  intends to regulate by 
specifically reserving its “right” to 
determine that large gasoline and/or 
small diesel nonroad engines do not 
cause or contribute to air pollution 
within the meaning of section 213(a)(3). 
Such a reservation, this commenter 
argued, would fee meaningless if  EPA 
were permitted, as proposed in the 
NPRM, to regulate any category or class 
of nonroad engine or nonroad vehicle 
regardless of its contribution to ozone or 
CO concentraftions in nonattainment 
areas.

The Agency disagrees with the 
assertion that there is an inconsistency 
between the Agency’s  proposed consent 
decree and the NPRM. In fact, the 
consent decree does not discuss any 
determination of “significant 
contribution™ for classes or categories -of 
nonroad ermines. Use decree only 
discusses “contribution”. Tim Agency 
assumes this comment is  meant to 
suggest that prior to regulating, EPA 
must first show that each equipment 
type (agricultural, construction, mining, 
and so forth) contributes significantly to 
nonattainment. As discussed above, the 
Agency interprets die Act to provide for 
regulation of any classes or categories of 
nonroad engines and vehicles that can 
be shown to cause or -contribute to air 
pollution. The NPRM discussed the 
contribution to air pofhitkm of die 
engine size and type being regulated 
today. The Agency reserves the right to 
use other class or category types in 
future nonroad emissions regulations.

10 Sierra Cltibv. Browner, 'Civ. No. 93-OT97 NHJ 
(D.D.C. 1993).

6. Equipm ent D istribution/U se o f  
C onsolidated M etropolitan Statistical 
A reas (CMSAl

Some commenters stated that EPA’s 
use of CMS As to define the urban areas 
was inappropriate. These commenters 
asserted that since many CMSAs 
encompass an area roughly equivalent 
to a 100 mile diameter, much of the 
CMSA is rural. Consequently, EPA has 
assumed a uniform distribution of 
nonroad equipment resulting in as many 
farm tractors in downtown New York 
City as in the surrounding country side, 
according to comments.

Comments that EPA assumed a 
uniform distribution of equipment 
within areas evaluated in the Nonroad 
Study, thereby resulting in an equal 
number of farm tractors in both 
downtown New York City and the 
surrounding countryside, are incorrect. 
The equipment population distributions 
used in toe Nonroad Study were derived 
from -estimates o f activity levels within 
specific counties of each CMSA. A 
County, such as that cqptaining 
Manhattan, would presumably show an 
activity index for agricultural 
equipment presumably at or near zero. 
Therefore, dm agricultural equipment 
population estimate for Manhattan 
would also be at or near zero.11
7. Support o fth e  A gency’s  
Determination c f  S ignificance

Some commenters supported the 
Agency's proposed Significance 
determination. One engine 
manufacturer supported grouping the 
80-plus types of nonroad equipment 
together instead of ¡evaluating and 
regulating each type of equipment 
separately. This commenter also stated 
that it is  not cost effective to build 
parallel regulated/unregulated engine 
families for the iiLS. market to support 
regulated and unregulated applications.

A State commented that it  is 
particularly important that any EPA 
regulation control emissions from 
construction and farm equipment, as 
those emissions cannot be controlled fey 
state or local agencies, it cited its own 
estimates that agricultural equipment 
contributes over 90 tons per day of NOx 
in the State of CaMfomia. Much o f these 
emissions occur in toe San Joaquin 
valley and are a primary contributor to 
the nonattaimnent status o f that 
overwhelmingly agricultural area.

In addition, a  major city agreed with 
the Agency’s significance

11 The methodology is documented m the Energy 
and Environmental Analysis final report entitled 
“Methodology ,to Estimate Nonroad Equipment 
Populations by Nonattainment Areas,” available for 
review in Docket #A-'91-24, Item No. H-A-3.
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determination, stating that further 
reductions in VOC, CO, and NOx were 
essential to achieving attainment. A 
regional association of states also 
supported the Agency’s determination 
of significance, stating that engines 
subject to the proposed standards are 
responsible for approximately 11 
percent of all NOx emitted in its region, 
making control of emissions from these 
sources critical to their efforts to meet 
the statutory requirements of the CAA. 
An environmental association stated 
that without significant reductions from 
nonroad engines, states will not be able 
to develop long-term plans for the 
attainment and maintenance of ambient 
air quality standards.
IV. Definition of Nonroad Engine

CAA section 216(10) defines the term 
“nonroad engine” as "an internal 
combustion engine (including the fuel 
system) that is not used in a motor 
vehicle or a vehicle used solely for 
competition, or that is not subject to 
standards promulgated under section 
111 or 202.” Sectipn 111(a)(3) of the 
CAA notes, however, that “Nothing in 
Title II of this Act relating to nonroad 
engines shall be construed to apply to 
stationary internal combustion 
engines.”
1. Original Proposed Definition o f  
N onroad Engine

In the May 17,1993 NPRM, EPA 
proposed that the engines encompassed 
by the statutory definition of nonroad 
engine included internal combustion 
engines meeting one of the following 
criteria:

(1) Any internal combustion engine 
(including the fuel system) of any size 
which is used to propel any vehicle if 
the engine is not otherwise excluded 
from this definition (see below). This 
includes any internal combustion 
engine which serves a dual function 
(that is, to both propel a vehicle and 
operate a device while stationary), such 
as a mobile crane;

(2) Any internal combustion engine 
which is located in (or on) a nonroad 
vehicle and which is an integral part of 
the nonroad vehicle at the time of the 
nonroad vehicle’s manufacture and 
which is not otherwise excluded from 
this definition (see below); or

(3) Any internal combustion engine or 
combination of internal combustion 
engines arranged to function together, 
regardless of application, with a 
combined output of less than 175 hp, 
unless otherwise excluded from this 
definition (see below).

Several specific exclusions were 
included in the proposed definition of 
nonroad engines. An internal

combustion engine would not be 
considered a nonroad engine if:

(1) The engine is used to propel a 
motor vehicle or a vehicle used solely 
for competition;

(2) The engine is regulated under 
section 111 or section 202 of the Act, 
regardless of size; or

(3) The engine is located on a trailer 
or other platform attached to (not an 
integral part of) a nonroad vehicle or is 
otherwise not an integral part of a 
nonroad vehicle and the engine has an 
output greater than or equal to 175 hp.

EPA received numerous comments in 
response to this NPRM definition. The 
vast majority of commenters opposed all 
or part of the proposed definition.

The primary reason cited by 
commenters for their opposition to the 
proposed definition relates to the use of 
a horsepower (hp) cut-off point as the 
means for determining which internal 
combustion engines are classified as 
nonroad engines. The commenters 
asserted that the use of a horsepower 
cut-off point would allow engines used 
in mobile applications to be regulated as 
stationary sources, and would allow 
stationary engines to be regulated as 
mobile sources, solely on the basis of 
engine size. The commenters noted that 
this would result in identical sources 
being regulated in a different manner 
based solely on engine power. 
Commenters further indicated that the 
use of a horsepower cut-off point is 
arbitrary and not reflective of the 
realities of portable or transportable 
equipment, which can be and are moved 
from one area to another and, therefore, 
should be classified as nonroad 
regardless of horsepower.

According to these commenters, an 
engine should be classified on the basis 
of its use as mobile or stationary, rather 
than on its horsepower. In other words, 
the determination as to whether an 
engine is a nonroad engine should 
depend on whether the engine is either 
used in equipment that is mobile (that 
is, self-propelled, portable or 
transportable), or in equipment that is in 
fact used in a stationary manner at a 
particular location for an extended 
period of time.

Industry commenters indicated that to 
do otherwise could result in costly and 
unnecessary administrative burdens for 
manufacturers. According to these 
commenters, such administrative 
burdens would result from engines and 
equipment that would be wrongly 
subjected to a myriad of different mobile 
and stationary source regulations in 
states and local air quality management 
districts. The commenters also indicated 
that regulation by a multitude of 
regulatory agencies could result in

restricting the geographic operating 
range of certain engines and equipment.

In addition, commenters indicated 
that it would be contrary to the intent 
of the Act. In support of this position, 
these commenters noted that Congress 
did not establish a horsepower cut-off 
point in the Act for distinguishing 
between nonroad and stationary 
engines, and did not require that 
nonroad vehicles be self-propelled to 
fall within the nonroad definition.

The comments from state and local air 
pollution control agencies also opposed 
the use of a horsepower cut-off point for 
determining whether internal 
combustion engines would be classified 
as nonroad engines. Local air pollution 
control agencies noted that they are 
currently regulating stationary engines 
under 175 hp and would lose the 
authority to continue regulating these 
engines under the proposed nonroad 
definition.

For a detailed discussion of the 
comments regarding the nonroad 
definition initially proposed see the 
Response to Comments in the docket.
2. Revised D efinition o f  N onroad Engine.

In response to the comments received 
regarding the nonroad definition 
proposed in the May 17,1993 NPRM, 
EPA revised the nonroad engine 
definition. The revised definition was 
published in the Federal Register on 
October 4,1993 (58 FR 51595). The 
comment period was reopened until 
October 25,1993, so that interested 
parties could provide comments on the 
following revised definition of nonroad 
engine:

(1) Except as discussed in (2) below, 
a nonroad engine is any internal 
combustion engine:

(1) In or on a piece of equipment that 
is self-propelled or serves a dual 
purpose by both propelling itself and 
performing another function (such as a 
mobile crane); or

(ii) In or on a piece of equipment that 
is intended to be propelled while 
performing its function (such as lawn 
mowers and string trimmers); or

(iii) That, by itself or in or on a piece 
of equipment, is portable or 
transportable, meaning designed to be 
and capable of being carried or moved 
from one location to another. Indicia of 
transportability include, but are not 
limited to, wheels, skids, carrying 
handles, dolly, trailer, platform or 
mounting.

(2) An internal combustion engine is 
not a nonroad engine if:

(i) The engine is used to propel a 
motor vehicle or a vehicle used solely 
for competition; or
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(ii) The engine is regulated under 
section 111 or section 202 of the Act; or

(iii) The engine otherwise included in
(l)(iii) remains or will remain at a 
location for more than 12 consecutive 
months, or a shorter period of time 
where such period is representative of 
normal annual source operation at a 
stationary source that resides at a fixed 
location for more than 12 months (e.g., 
seasonal operations such as canning 
facilities.) A location is any site at a 
building, structure, facility, or 
installation. Any engine (or engines) 
that replaces an engine at a location and 
that is intended to perform the same or 
similar function as the engine replaced 
will be included in calculating the 
Consecutive time period.

A portable generator engine which 
functions as a permanent back-up 
generator and which is replaced by a 
different engine (or engines) that 
performs the same function would be an 
example of engines covered by (2)(iii).
In such a case, the cumulative residence 
time of both generators, including the 
time between removal of the original 
engine and installation of the 
replacement, would be counted toward 
the consecutive residence time period.

EPA intended the revised definition 
of nonroad engines to address concerns 
expressed by the commenters in 
response to the definition originally 
proposed. Under the revised definition, 
an internal combustion engine would be 
a nonroad engine if it is used in 
equipment that is self-propelled or 
intended to be propelled while 
performing its function, or if it is 
portable or transportable. The revised 
definition specifically distinguishes 
between nonroad engines and stationary 
internal combustion engines on the 
basis of engine mobility and residence 
time, rather than on horsepower size.

EPA intended that stationary internal 
combustion engines be all internal 
combustion engines regulated by a 
federal New Source Performance  ̂
Standard promulgated under section 
111 of the Act and all internal 
combustion engines that are neither 
nonroad engines nor engines used to 
propel a motor vehicle or a vehicle used 
solely for competition. Moreover, the 
revised definition specifically states that 
portable and transportable engines 
remaining in a particular location for 
over 12 months are not nonroad engines 
(this excludes engines in self-propelled 
equipment and equipment intended to 
be propelled while performing its 
intended function), thus ensuring that 
engines that are actually used in a 
stationary manner are considered 
stationary engines.

The revised nonroad engine definition 
excluded from nonroad regulation those 
engines that are used for normal annual 
source operations at fixed stationary 
sources that only operate on a seasonal 
basis, such as canneries. This provision 
is designed to ensure that engines that 
operate as integral parts of these 
stationary sources are considered 
stationary.

The revised nonroad engine definition 
also included a provision that if an 
engine is replaced by another engine 
within the 12 month period, the 
replacement engine should be 
considered in calculating the 
consecutive time period. This provision 
is designed to ensure that where an 
internal combustion engine is necessary 
for the operation of a stationary facility, 
the replacement of one particular engine 
with another would not prevent the 
engines from being included as part of 
the stationary facility.

EPA included as a prohibited act any 
attempt to circumvent the residence 
time exclusion of a portable or 
transportable engine in (2) (iii) by means 
of removing the engine from its location 
for a period and then returning it to that 
same location. In such cases, the time 
between removal of the engine and its 
return to service (or replacement) would 
be counted towards the time period 
specified in (2)(iii).
3. Final D efinition o f  N onroad Engine

The majority of comments received on 
the revised definition supported the 
usage-based definition, as opposed to 
the initially proposed power-based 
definition. Still, most commenters 
requested that EPA make two 
modifications to the revised nonroad 
engine definition.

The first modification requested by 
the commenters relates to section (2)(ii) 
of the revised definition which stated 
that an engine is not a nonroad engine 
if it is regulated under section 111 or 
section 202 of the CAA. The 
commenters expressed concern that this 
portion of the definition would allow 
states to promulgate state regulations 
under the authority of section 111, 
creating a loophole in the state 
preemption framework, whereby states 
would be able to regulate preempted 
engines. They contended that this 
would result in dual standards for an 
engine, as both stationary and nonroad.

The second modification requested by 
the commenters relates to the 
application of the 12 month residence 
time limitation to seasonal operations. 
While most commenters agreed with the 
proposal to use a 12 month residence 
time limit to distinguish between 
mobile and stationary use of portable or

transportable engines, several 
commenters opposed the proposal to 
consider residence time based on 
“seasonal” use. These commenters 
asserted that excluding an undefined 
group of engines for an indeterminate 
period of time, between one and 365 
days, is neither reasonable nor 
enforceable. Moreover, the same 
commenters requested that EPA clarify 
that the 12 month residence time 
applies only to those portable and 
transportable engines wThich are integral 
parts of fixed stationary sources.

One commenter opposed the 12 
month time limit on die grounds that it 
could create a regulatory vacuum which 
would result in some engines escaping 
all nonroad engine and stationary 
engine regulations. In support of the 
revised nonroad engine definition, 
another commenter stated that the 
equipment used on a military 
installation should be designed so 
emissions are reduced by the engine 
manufacturer and not by the end user. 
The commenter requested that EPA 
clarify the term “location” in a manner 
that would permit a “location” to exist 
within a stationary source.

The comments from a State agency 
supported the elimination of the 
horsepower criteria for nonroad engines, 
but expressed concern that the new 
definition would cause it to lose 
permitting authority for engines it was 
currently regulating as stationary 
engines. The commenter suggested that 
those states with permitting programs be 
allowed to maintain permitting 
authority over those engines which they 
had previously determined to be 
stationary.

One local air pollution agency 
disagreed with EPA’s conclusion that 
portable engines are nonroad engines. In 
support of its position, the agency cited 
title V of the CAA as evidence that 
Congress recognized that some 
stationary sources were moveable. If 
EPA were to adopt a definition based on 
residence time, the agency requested 
that three months, rather than a year, be 
the cutoff point beyond which an engine 
would no longer be considered nonroad.

The Agency believes that the revised 
nonroad definition eliminates the 
potential for the arbitrary classification 
of internal combustion engines as 
nonroad or stationary sources based on 
engine size. Rather, as noted by the 
commenters, the revised definition is 
based on the use of the engine, which 
is a more appropriate and reliable 
indicator of its classification.

EPA has considered the modification 
requested by some commenters 
regarding that portion of the definition 
that provides an internal combustion
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engine is not a nonroad engine if it is 
regulated under CAA section 111. The 
Agency has amended the revised 
definition to provide that an internal 
combustion engine is not a nonroad 
engine if “The engine is regulated by a 
federal New Source Performance 
Standard promulgated under section 
111 of the Act.” Thus, under provision
(2)(ii), national emission standards for 
an internal combustion engine must be 
promulgated before it is classified as a 
stationary engine.

Contrary to the comments, EPA 
believes that it is appropriate to exclude 
from the nonroad definition engines that 
remain at sources that only operate on 
a seasonal basis. Although such sources, 
such as canning facilities, may operate 
for less than 12 months in any one year, 
they operate regularly for a similar time 
period year after year. Operations for a 
seasonal source generally occur at the 
same location, rather than traveling 
between different states or regions. 
Engines that are located at a seasonal 
source during the full annual operations 
period of that source should be 
considered a part of that source. They 
are clearly integral parts of these 
facilities. Moreover, as such sources 
produce emissions that can be 
calculated on a regular basis, a local air 
quality agency or other authority should 
be able to reasonably enforce stationary 
source regulations. As a result, the 
Agency has maintained the seasonal 
source exclusion. However, as requested 
by several commenters, EPA has revised 
the language for the exclusion to make 
it clearer. EPA believes that a seasonal 
source is a stationary source because it 
functions at only one location for its full 
annual operating period, even if that 
period is less than 12 months. EPA has 
specified in the final regulations that a 
seasonal source must remain at a single 
location on a permanent basis (that is, 
at least two years) and must operate 
approximately three months or more 
each year. EPA also clarified that an 
engine located at a seasonal source is an 
engine that remains at the source for the 
full annual operating period of the 
source. This should eliminate any 
confusion as to whether certain sources 
are considered to be seasonal sources.

EPA also disagrees with commenters 
who believe that only engines “fixed” in 
place for more than 12 months should 
be excluded from the nonroad 
definition. An internal combustion 
engine can be stationary without being 
“affixed” to the ground or other 
structures. To require otherwise could 
result in the improper classification of 
internal combustion engines. For 
example, an engine that is not bolted or 
otherwise attached to a structure but

remains at one location for five years 
would be classified under the 
commenters’ proposition as a nonroad 
engine, even though it operates in a 
stationary manner, as evidenced by its 
remaining at the same location for an 
extended period of time. Therefore, the 
Agency has decided that the fact that an 
engine is not “affixed” to the ground or 
other structure does not necessarily 
identify the internal combustion engine 
as a nonroad engine.

The Agency also believes that 12 
months is the appropriate time limit for 
determining whether an internal 
combustion engine which is either 
portable or transportable is to be 
classified as a stationary engine. 
Generally, engines that remain at one 
site for more than 12 months will stay 
at that site either permanently or for an 
extended period of time. In such cases, 
local or state air quality agencies should 
be able to regulate the applicable 
engines as stationary sources, since the 
emissions impact is occurring over a 
period of time which is likely to have 
a measurable impact on an area’s air 
quality.

The term “location” has been defined 
so as to permit a “location” to exist 
within a facility. Section (2)(iii) of the 
revised definition defines “location” as 
“any single site at a building, structure, 
facility or installation.” This definition 
of “location” provides more precision in 
classifying an engine as nonroad if the 
engine is actually intended to be used 
in a mobile manner within a stationary 
source. In other words, an engine would 
be considered nonroad if it moves to 
different sites within a stationary 
source.

EPA does not agree with the assertion 
made by one commenter that title V of 
the CAA evidences Congress’ 
recognition that some stationary sources 
are moveable. Title V of the CAA deals 
with the permitting of stationary sources 
and not with the determination as to 
which internal combustion engines are 
nonroad engines and which are 
stationary engines.
4. N onroad Engines M anufactured Prior 
to the E ffective Date o f  This Definition

In the initial NPRM, EPA noted that 
it interprets the exclusion in CAA 
section 302(z) to apply only to those 
internal combustion engines that are 
manufactured after the effective date of 
these regulations. EPA stated that this 
interpretation avoids a regulatory gap 
for engines manufactured between the 
promulgation of the CAA and the date 
that these regulations are promulgated. 
EPA received several comments 
opposing this interpretation. These 
commenters claimed that the language

in section 302(z) applied to all nonroad 
engines at the time of the passage of the 
1990 CAAA, even though that term had 
not yet been defined with any 
reasonable clarity. In addition, 
commenters asserted that nonroad 
engines are generally preempted from 
regulation by states under title II of the 
Act.

EPA continues to believe that internal 
combustion engines manufactured prior 
to the effective date of these regulations 
should not be considered preempted 
nonroad engines. First, EPA believes 
that until the regulations finalizing the 
definition of nonroad engine (as well as 
the regulations determining the scope of 
the term “new” as applied to nonroad 
engines) were complete, no state or 
other entity could be assured whether 
such engines would be defined as 
nonroad engines or as stationary 
internal combustion engines and the 
extent to which state regulations of such 
engines was preempted. Congress 
clearly intended EPA to determine 
which internal combustion engines 
should be defined as nonroad engines 
and which should be stationary internal 
combustion engines.12 As has been 
discussed above, the final definition of 
nonroad engine promulgated today is 
substantially revised from the definition 
originally proposed. Moreover, as the 
comments reveal, numerous other 
definitions of nonroad engine have been 
suggested to the Agency, many of which 
are either significantly broader or 
significantly narrower than EPA’s final 
definition. EPA believes that if the 
exclusionary language of section 302(z) 
were applied before EPA’s definition of 
nonroad engine became final, states 
would have been frustrated from 
regulating any internal combustion 
engines manufactured during that time, 
given the uncertain nature of such 
engines. For example, a state would not 
know whether to include regulations of 
engines in its New Source Review 
program, or whether such engines 
should be regulated in a separate in-use 
operation program. Further, until the 
initial regulations regarding nonroad 
engines were finalized, states could not 
determine the extent to which their 
regulation of such engines would be 
preempted, and thus were hampered 
from going forward with specific 
programs to regulate such engines. EPA 
believes that Congress did not intend 
states to be prevented from regulating 
these engines before EPA defined what 
they were. In particular, EPA believes 
that permits for internal combustion

12 See Report of House of Representatives 
Committee on Energy and Commerce, Rept. 101- 
490, at 272 (May 17,1990).
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engines issued prior to July 18,1994, are 
not precluded under section 209 and 
302(z) if the permits apply to internal 
combustion engines manufactured 
before July 18,1994, even if those 
engines are of a type that has been 
defined by EPA to be nonroad engines.

Moreover, even to the extent such 
engines are defined to be nonroad 
engines in this final rule, such engines 
were not preempted from state 
regulations under section 209 prior to 
the effective date of these regulations. 
The two sections of the Act preempting 
state regulation of nonroad engines, 
section 209(e)(1) and section 209(a) (as 
incorporated by section 213(d)), refer to 
“nonroad engines subject to regulation 
under this Act” or to engines “subject 
to this part.” EPA believes that, until 
EPA promulgated final regulations 
defining nonroad engines and subjecting 
such engines to regulation, these 
engines were not preempted from state 
regulation under die Act, nor were they 
subject to any regulation under title II of 
the Act.

Finally, some of the comments 
regarding the definition of nonroad 
engines and the issue of grandfathering 
examined whether grandfathering 
subjects an engine to dual regulation 
(i.e., regulation both by the state as a 
stationary source and by EPA as a 
nonroad engine). There is no such risk 
in this instance because EPA has not 
subjected any engines manufactured 
before the effective date of this 
regulation to regulation as new nonroad 
engines. Such engines, if they are 
regulated at all, are regulated under title 
I programs.

Moreover, it should be noted that the 
vast majority of these engines are no 
longer new nonroad engines. Thus, even 
if they are viewed as preempted 
nonroad engines, they are subject to in- 
use regulation by states.

As discussed below in section VI. U. 
(definition of new), states are not 
precluded from regulating the use of 
nonroad engines. Nothing in section 209 
of the CAA prohibits local pollution 
control districts from regulating the 
operation of nonroad engines, such as 
the hours of usage, sulfur limits in fuel 
(state fuel restrictions may in some 
cases be precluded under section 211), 
daily mass emission limits, and title I 
operating permits. In addition, local 
districts can impose a permitting fee 
consistent with the costs incurred for 
various operational expenditures, such 
as monitoring usage and administrative 
functions. EPA believes that utilization 
of this option will assist local districts 
in achieving their targeted emission 
levels.

Moreover, states are not prevented 
from requiring retrofitting of nonroad 
engines, as long as such requirements 
do not amount to a standard relating 
back to the original design of the engine 
by the original engine manufacturer. As 
discussed below, EPA believes modest 
retrofit requirements may be required 
after a reasonable amount of time, such 
as at the time of reregistration or 
rebuilding. Moreover, after a sufficient 
time has passed after an engine ceases 
to be new, for example, after the end of 
the useful life of the engine, a state may 
institute more significant retrofit 
requirements. As the court stated in 
A llw ay Taxi v. City o f  New York, 340 F. 
Supp. 1120,1124 (S.D.N.Y.), a ffd , 468
F. 2d 624 (2d Cir. 1972), section 209 
“was made not to hamstring localities in 
their fight against air pollution but to 
prevent the burden on interstate 
commerce which would result if, 
instead of uniform standards, every state 
and locality were left free to impose 
different standards for exhaust emission 
control devices for the manufacture and 
sale of new cars.” The Act does not 
intend preemption of regulations, like 
regulation of the use of nonroad engines 
or modest retrofit requirements after an 
engine is no longer new, that “would 
cause only minimal interference with 
interstate commerce, since they would 
be directed at intrastate activities and 
the burden of compliance would be on 
individual owners and not on 
manufacturers and distributors.” Id.

EPA has added an interpretive rule in 
the form of an appendix to these 
regulations summarizing its views on 
these issues (see Appendix I to subpart 
A of part 89: Internal combustion 
engines manufactured prior to the 
effective date of the nonroad engine 
definition). This interpretive rule does 
not supersede, alter, replace, or change 
the scope of these regulations. The 
appendix is intended to be interpretive 
guidance and is not final agency action 
subject to judicial review.

Based on comments received from 
several of California’s local air quality 
districts, the Agency is concerned about 
the impact of the nonroad definition on 
the unique situation that exists in these 
areas, that is, the current local 
regulation of certain engines as 
stationary sources which, as a result of 
the nonroad definition, will become 
nonroad engines subject to emission 
standards promulgated only by EPA. 
According to the commenters, 
classification of these engines as 
nonroad by EPA may negatively affect 
the ability of local districts to achieve 
targeted emission reduction levels. To 
some extent, the grandfathering in of 
certain engines, discussed above,

addresses this concern by ensuring that 
engines regulated prior to the effective 
date of this rulemaking continue to be 
regulated in the same manner. 
Nevertheless, this may not, in all 
situations, allay concerns regarding the 
overall impact that classification of 
these engines as nonroad will have on 
an area. The Agency believes, however, 
that any additional concerns that may 
exist following the effective date of this 
rule can be addressed by local air 
quality districts through their regulation 
of nonroad engine operations.
5. Equating N onroad Engines With 
N onroad V ehicles and Equipm ent

EPA received one comment on the 
October 4,1993 notice that opposed the 
revised definition of the term “nonroad 
engine” because, according to the 
commenter, the definition equated 
nonroad engines with nonroad 
equipment. This comment states that, by 
defining nonroad engines in terms of 
their use “in or on a piece of 
equipment,” EPA exceeded its authority 
because, according to the commenter, 
the CAA only authorizes EPA to 
regulate nonroad engines and vehicles, 
not nonroad equipment. This comment 
argues that EPA does not have equal 
authority over off-highway mobile 
cranes, which are nonroad vehicles, and 
lawnmowers and string trimmers, which 
are nonvehicular nonroad equipment. 
This comment asks EPA to acknowledge 
that it lacks authority to regulate 
nonroad equipment.

First, EPA disagrees with the 
commenter’s contention that the 
nonroad engine definition “equates” 
nonroad engines with nonroad 
equipment. The nonroad engine 
definition is written to include only 
engines, and cannot be read to include 
equipment. The definition clearly refers 
only to “engines used in” certain 
applications, not to the applications 
themselves. Moreover, this definition 
has been promulgated pursuant to 
numerous comments received by the 
Agency, discussed above, that assert 
that the most appropriate definition of 
nonroad engine is one that refers to the 
use or application of the engine.

EPA also notes that this rulemaking 
does not promulgate any standards for 
nonroad equipment, only for nonroad 
engines. The only restriction on 
nonroad equipment manufacturers in 
this rulemaking is a prohibition on the 
use of uncertified nonroad engines 
manufactured after the applicable 
implementation dates. This prohibition 
is necessary to enforce the engine-based 
standards and is authorized under the 
Clean Air Act.
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In addition, EPA does not agree that 
it lacks authority to regulate nonroad 
equipment or particular applications of 
nonroad engines. CAA section 213, as 
well as section 301(a), provide EPA with 
authority to regulate both nonroad 
equipment and particular applications 
of nonroad engines, as well as nonroad 
engines and nonroad vehicles.

Congress used the terms “nonroad 
engine,” “equipment,” and “vehicle” 
interchangeably (see, e.g., S. Rep., 
Legislative History of the 1990 
Amendments to the Clean Air Act, 
Committee on Environment and Public 
Works to accompany S. 1630, December 
20,1989, at 104-105). It is EPA’s belief 
that Congress intended nonroad 
vehicles and engines to be inclusive 
terms covering all manner and types of 
equipment not defined as motor 
vehicles, vehicles for competition, or 
stationary sources (see, e.g., H. Rep., 
Legislative History of the 1990 
Amendments to the Clean Air Act, 
Committee on Energy and Commerce to 
accompany H.R. 3030, May 17,1990, at 
310). There is no evidence that Congress 
intended to limit the reach of its 
nonroad mandate to self-propelled 
vehicles; on the contrary, it appears that 
Congress used the term vehicle to 
include any carrier for the engine.

Section 213 and the rest of the CAA 
provide EPA with authority to regulate 
nonroad equipment and particular 
applications of nonroad engines in 
nonroad equipment. The Act provides 
equal authority to regulate off-highway 
mobile cranes, which are nonroad 
vehicles, and lawnmowers, which are 
nonroad eq pmcnt.

Moreover, the interpretation of EPA’s 
authority suggested by the cbmmenter 
would undermine the environmental 
and public health benefits of the 
rionroad emission reduction program by 
creating a gaping loophole. EPA can 
find no evidence that Congress intended 
the regulation of certain nonroad

engines, vehicles, and equipment that 
cause or contribute to air pollution, but 
not the regulation of others.

Finally, there is a practical 
interrelationship between an engine and 
the equipment that houses it or is 
powered by it. Equipment or vehicle 
characteristics may have a significant 
impact on the emissions associated with 
the operation of the engine. The 
nonroad engine definition relies to a 
great extent on this interrelationship 
between an engine and a piece of 
equipment to determine whether an 
engine is a mobile or stationary source. 
In the future development of the 
nonroad program, EPA may determine 
that it is most effective to test and 
certify a nonroad engine integrally with 
its related equipment, rather than 
separately. Additionally, it may become 
necessary and appropriate to regulate 
aspects of equipment to control fuel 
spillage, evaporative emissions, or 
refueling emissions. EPA believes that 
the CAA provides authority for such 
regulation. EPA does not believe 
Congress, in giving EPA the authority to 
regulate all nonroad engines, intended 
to create an artificial barrier between the 
engine and the equipment that houses 
it. Therefore, if EPA determines in 
future rulemakings that the most 
effective way to control emissions from 
nonroad engines is to regulate directly 
the nonroad equipment housing the 
engines, EPA shall do so using its 
authority under the Clean Air Act.
V. Requirements of the Final Rule

This section provides a general 
overview of the major elements of the 
final rule. A general discussion of 
comments submitted to EPA during the 
public comment periods is presented in 
section VI.
A. A pplicability

The regulations of today’s action 
apply to all new nonroad Cl engines at

or above 37 kW with certain exemptions 
and exclusions. Hereafter the engines 
included in this rule will be referred to 
as “large nonroad Cl engines.”

The vast majority of large nonroad Cl 
engines currently being used and 
manufactured are diesel-fueled engines. 
The use of alternative fuels by nonroad 
engines will not be necessary to meet 
the emission standards. However, these 
regulations apply to large nonroad Cl 
engines regardless of the fuel that is 
used (for example, diesel, compressed 
natural gas (CNG), rapeseed, methanol, 
ethanol, and blends). Provisions have 
been included which allow 
manufacturers to apply for 
Administrator approval of alternative 
test procedures if fuel other than diesel 
is to be used.

B. Standards

EPA is adopting the proposed NOx 
emission and smoke standards for all 
large nonroad Cl engines at or above 37 
kW produced on or after the 
implementation dates presented below. 
Furthermore, EPA is adopting standards 
for HC, CO, and PM emissions for 
engines at or above 130 kW, consistent 
with those standards adopted by 
California in sections 2420-2427, 
chapter 11, title 13 of the California 
Code of Regulations, “California 
Regulation for New 1996 and Later 
Heavy-duty Off-road Diesel Cycle 
Engines.”

All standards and units have been 
converted to metric in the final rule 
(discussed in more detail in section
VI.A.). For ease of use, the tables below 
and in section V.C. show the English 
units parenthetically. The metric units, 
however, are the units used in the 
regulations and thus all affected parties 
must follow these units in complying 
with the standards promulgated today.

Net Power kW(Hp) HC g/kW-hr 
(g/bH p-hr)

CO g/kW-hr 
(g/bH p-hr)

NOxg/kW- 
hr (g/bH p- 

hr)
PM g/kW-hr 
(g/bH p-hr)

Smoke N\J 
P 1 (Per

cent)

>130 (>175) ..................... ......................... ........................... ......... 1.3 11.4 9.2 0.54 20/15/50
(1.0) (8.5) (6.9) (0.4)

>75 to =130 (>100 to <175) ............................................................. 9.2 20/15/50
(6.9)

>37 to <75 (>5Q to <100) ............................ ................................... 9.2 20/15/50
(6.9)

1 Smoke Opacity Standards are reported in terms of percent opacity during an acceleration mode, à lug mode and the peak opacity on either 
the acceleration or lug modes.

In addition, EPA is prepared to 
propose and adopt additional standards 
for HC, CO, and PM emissions for 
engines from 37 kW to less than 130 kW

consistent with those to be adopted by 
the European Community (EEC) and the 
United Nations Economic Commission 
for Europe (ECE) as soon as these groups

finalize their requirements for HC, CO, 
and PM emissions. The European 
standards are currently projected to be 
as follows:
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■ Net Power ¡kW (Hp)
HC g/kVV- ! 
hrfo/bHp- 

hr)

CO g/KW- ’ 
hr tjjifoHp-

PMg/kW-
hrfcj/bHp-

•>130 ...... -... .... ............... -................... ____......... ,........................... ..... ......... . , ! 11.3
i w  j
1.3 : 

11.12) !
1.3 ;

5.0
M  l
5.0 ,

i3 .7 ): 
6.5 

J4.8) ;

*0.54
(Q.40)
0.70
(D.53
0.85
(0.63)

>75 to <130 ..........................— . ..............................—........................... ....... ......
(>lf)0 in <175)....  ............  ...................... ....................... ................. ...... ..... .....................
>37 to <75 ... .... ..... ............................ ................................... ............ .............. .....

1 Consistent with the current California standards.

Note that the adopted CD standard for 
engines at or above 130 kW may he 
changed from 11.5 g/kW-hr to 5.0 g/kW- 
hr when the European rales are final. 
This would ensure consistency between 
EPA and the more Stringent European 
standard. This is also compatible with 
California since engines certified to the 
lower European CO standard would 
clearly he below the California CO 
standard.
C. Im plem entation Dates

All engines produced by an engine 
manufacturer on or after January 1 of the 
implementation year specified below by 
power category must be certified by the 
engine manufacturer according to the 
requirements in effect for that year. No 
nonroad vehicle or equipment 
manufacturer may install in its vehicles 
or equipment nonroad engines 
manufactured after Janilary 1 of the 
implementation year specified below 
unless such engines are certified 
engines. EPA expects nonroad vehicle 
and equipment manufacturers to begin 
installing certified engines as soon as 
they become available from engine 
manufacturers, although EPA 
understands that some transition period 
may be necessary for vehicle and 
equipment manufacturers to deplete 
their inventory.

Early certification is allowed one year 
; prior to the applicable implementation 
¡ date for engines participating in the 
I averaging, banking, and trading JABT)
[ program for NOx-

Engine size, kW (rtp) Implementation date

>130 to <560 {>175 to 
5750).

>75 to <130 (>100 to 
<175).

>37 to <75 (>50 to

January 1, 1996.

January 1 ,1997 .

January 1 ,1 9 9 8 .
<100).

>560 (>750) ............: January 9 ,2000 .

\D. Certification and Test Procedures 
11 • Engine Family Selection

EPA is adopting the engine family 
[definition as proposed. EPA bad 
[expressed some concern in its proposal 
pat, should it adopt HC, CO and PM 
[emission standards in the final rule, it

was uncertain whether manufacturers 
should be allowed to include engines 
with different numbers of cylinders or 
cylinder orientations in the same engine 
family. EPA argued that it was uncertain 
whether deterioration ofHC, GO and 
PM emission performance would 
proceed eft different rates in-use far 
engines with different numbers of 
cylinders. One comm enter expressed a 
strong desire to be able to consolidate 
engine families as much as practicable. 
The commenter also reminded EPA of 
the substantial enforcement liability 
program in this rule that would provide 
adequate incentive to -ensure a 
manufacturer makes reasonable use of 
the engine family flexibilities.

The Agency is aware that additional 
built-in safeguards such as the 
manufacturers’ burden to define engine 
families in such a way as to ensure all 
engine configurations have similar 
emission characteristics, and the 
manufacturers’ recall liability if all 
engine configurations are not as durable 
as expected. The Agency has no 
additional data at this time to address 
its original «concern. However, the 
Agency does believe that the 
enforcement provisions in this rule will 
provide incentive tb manufacturers to 
ensure that their engines are properly 
grouped so that they can be 
appropriately represented by the 
selected test engines.
2. Exhaust Emission Test Procedures

The smoke test procedures are 
adopted as they were proposed.

The gaseous emission 8-mode test 
procedures are finalized as proposed 
with minor revisions. These procedures 
apply to HC and CO emissions as well 
as NOx-

For PM emission measurement, EPA 
is adopting the California test 
procedures finalized in Sections 2420- 
2427, Title 13 of the California Code of 
Regulations, “California Regulation for 
New 1996 and Latter Heavy-duty Off
road Diesel Cycle Engines,” as amended 
by California Air Resources Board 
Resolution 92—2, described in CARS 
mailout #93-42 dated September 1 ,
1993. These procedures are

incorporated by reference in the 
regulations.

Manufacturers of engines that are not 
able to operate properly over the 8-mode 
or smoke test cycles (such as engines 
with constant speed governors) may 
petition the Administrator prior to 
certification to allow use of an 
alternative test procedure. Upon 
adequate demonstration of need, the 
Administrator may allow use of 
alternative procedures. If an engine is 
unable to be operated over the smoke 
test procedure, the manufacturer must 
submit an alternative test plan to the 
Administrator for approval in advance 
of any testing performed for certification 
purposes. Use of alternative test 
procedures to demonstrate exhaust 
emission compliance is discussed in 
Section VI.H.
3. Certification Test Fuel

EPA is adopting tire certification test 
fuel specifications as proposed. This is 
because the most common diesel fuel 
available to nonroad engines -will have 
a higher sulfur content than that 
required for highway Cl engines. 
Furthermore, to ensure that no 
commercially available fuel is 
inadvertently excluded by this role,
EPA has broadened the band of fuel 
sulfur content to include all fuels 
ranging from greater than .05 percent to 
.5 percent fuel sulfur. However, as a 
provision of harmonizing with 
California emission standards, and 
explained below, EPA will allow engine 
manufacturers the option to use test fuel 
specified by California, which contains 
lower sulfur content.

California’s particulate standard is 
predicated on the use of low sulfur fuel, 
which is the State-wide fuel standard 
for both nonroad and highway engines. 
Therefore, the particulate standard EPA 
is adopting is likewise predicated on the 
use of low sulfur fuel. However, EPA 
cannot require testing on a fuel that is 
not widely available. To compensate for 
the effect of sulfur on particulate 
emissions, EPA is permitting two 
options for demonstrating compliance 
with those standards. First, EPA will 
allow testing on the low sulfur
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California-specified test fuel for 
compliance with all emission standards 
because sulfur content does not impact 
HC, CO or NOx emissions. Second, 
when testing is conducted with the 
higher sulfur federal certification fuel, 
the particulate measurement may be 
adjusted by using the following 
equation to reflect the effects of higher 
sulfur content of the fuel on particulate 
emissions:
PMadj = PM -  [BSFC * 0.0917 *(FSF -  

U S L F c a )]
Where:
PM^j = adjusted measured PM level (g/ 

Kw-lir]
PM = measured weighted PM level fg/ 

Kw-hr]
BSFC = measured brake specific fuel 

consumption [G/Kw-hr]
FSF = fuel sulfur weight fraction 
U S L F ca  = upper sulfur level weight 

fraction of California 
specification.13

This adjustment only applies to 
engines with no exhaust gas 
aftertreatment. No adjustment is 
provided for engines with exhaust gas 
aftertreatment.

The test fuel option selected by the 
manufacturer will not affect 
enforcement testing for the HC, CO, 
NOx and smoke standards. EPA may 
select either fuel, without constraints, 
for confirmatory or other compliance 
testing for all of the standards, except 
particulate. For particulate testing, 
EPA’s options are constrained 
somewhat by the manufacturer’s choice 
of test fuel. If a manufacturer chooses to 
test using low sulfur California test fuel, 
EPA would not use higher sulfur, with 
the associated adjustment factor, for 
official enforcement of the particulate 
standard. However, if a manufacturer 
chooses to test using the higher sulfur 
fuel, EPA will presume the 
manufacturer accepts the validity of the 
adjustment factor, in which case EPA 
could choose to do a particulate 
enforcement test using either the higher 
sulfur fuel with adjustment or the low 
sulfur fuel without adjustment. This 
issue is discussed further in section VI.
I. below.
4. Certification Test Engine Selection

EPA has revised the proposed 
certification test engine selection

13 Should European requirements be finalized 
using a different fuel sulfiir level but maintaining 
the same PM emission standards as those adopted 
in this rule and allowing no adjustment for fuel 
sulfur content, EPA will consider revising its 
regulations to replace the upper sulfur level weight 
fractions from the California specification (that is, 
U SL F ca) with the upper sulfur level weight fraction 
from the final European test fuel specification (that 
is, USLFeu).
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criteria. The selection of an engine 
configuration within an engine family 
will be based on the most fuel injected 
per stroke of an injector at maximum 
power.
5. Labeling of Engines From Each 
Engine Family

EPA is adopting the proposed 
requirement to label each engine; some 
minor modifications have been made to 
the proposal.
6. Definition of “New”

EPA has added a definition of “new” 
as it pertains to nonroad engines, 
vehicles and equipment.
7. Other Requirements

EPA is adopting as proposed:
(a) The requirement to obtain a federal 

certificate for each engine family every 
model year;

(b) The recordkeeping and reporting 
requirements;

(c) Provisions for EPA confirmatory 
testing with minor technical revisions; 
and

(d) The averaging, banking and 
trading provisions.
8. Fees

As discussed in the NPRM for this 
rulemaking, EPA is authorized under 
section 217 of the CAA to establish fees 
to recover compliance program costs 
associated with sections 206 and 207. 
EPA will propose to establish fees for 
today’s nonroad compliance program at 
some future time, after associated costs 
are determined.
E. Enforcem ent
1. Prohibited Acts

EPA is adopting provisions that will 
prohibit introducing engines into 
commerce in the U.S. which are not 
covered by a certificate of conformity 
issued by EPA. Additionally it will be 
a prohibited act to use a regulated but 
uncertified nonroad engine in nonroad 
vehicles or equipment.
2. Selective Enforcement Auditing 
(SEA)

With the exception of some revisions 
described below, the SEA program is 
being adopted as proposed. The large 
nonroad Cl engine SEA program is an 
emission compliance program for new 
production nonroad engines and is 
authorized by CAA section 213. With 
this action EPA may issue a SEA test 
order for any engine family for which 
EPA has issued a certificate of 
conformity.
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3. Emission Defect Warranty
EPA is adopting emission design and 

defect warranty requirements as 
proposed. Nonroad engine 
manufacturers will be required to 
warrant emission related components 
for a period of five years or 3,000 hours 
from the date of purchase by the 
ultimate purchaser. This warranty will 
help ensure the manufacturing of a 
durable emission system and will 
require the manufacturer to cover all 
repairs and replacements involving 
emission related components, at no cost 
to the ultimate purchaser, during the 
warranty period.
4. Tampering Prohibitions

EPA is adopting as proposed 
prohibitions against tampering with 
nonroad engines. Nonroad tampering 
provisions will help ensure that in-use 
engines remain in certified 
configurations and continue to comply 
with emission standards. All persons, 
will be prohibited from removing or 
rendering inoperative any device or 
element of design installed on or in a 
nonroad engine. The manufacturing, 
sale and installation of a part or 
component intended for use with a 
nonroad engine, where a principal effect 
of the part or component is to bypass, 
defeat, or render inoperative a device or 
element of design of the nonroad engine 
will also be prohibited.
5. Importation Restrictions

EPA is implementing the proposed 
restrictions on the importation of 
nonconforming nonroad engines. 
Today’s action will permit independent 
commercial importers (ICIs) who hold 
valid certificates of conformity issued 
by EPA to import nonconforming 
nonroad engines. Under this program, 
the ICI must certify the engine to 
applicable U.S. regulations via the 
certification process before an engine is 
imported. ICIs will be responsible for 
assuring that subsequent to importation, 
the nonroad engines are properly 
modified and/or tested to comply with 
EPA’s emission and other requirements 
over their useful lives. The ICIs will also 
be responsible for recalls, maintenance 
instructions, emission warranties, 
engine emission labeling, and 
maintaining adequate records in the 
same manner as an engine 
manufacturer.

Today’s action also provides certain 
exceptions to the restrictions on 
importing nonconforming nonroad 
engines. These exceptions are similar to 
the existing regulations on importing 
nonconforming motor vehicles and 
motor vehicle engines and include
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exemptions for repairs and alterations, 
testing, precertification, display, 
national security, hardship, nonroad 
engines greater than 20 original 
production years old, and certain 
nonroad engines proven to he identical, 
in all material respects, to their 
corresponding LLS. versions. These 
exceptions also include the exclusion of 
nonconforming engines used solely lor 
competition.

6. in-Use Enforcement

EPA is adopting the proposed 
regulations subjecting nonr-oad engine 
manufactures to the requirements of 
section 207 o f the CAA. Under the 
adopted regulations EPA has the 
authority to recall engines which do not 
comply with emission standards in-use. 
As proposed, the in-use testing liability 
period will fee up to seven years o r6,-00(5 
hours, whichever occurs first. The 
actual repair period for which a 
manufacturer must remedy 
nonconformities would not he limited 
by actual years or hours, thus any 
resulting recall will apply to all engines 
of the recall family, regardless of the 
years or hours of an individual engine.

In-use compliance with emission 
standards will he determined based on 
test results using the same test 
procedure as that used in certification. 
EPA is modeling its large nonroad Cl 
engine recall program after section 207 
of the CAA and therefore the 
Administrator may require 
manufacturers to recall applicable 
engines if a substantial number of 
properly maintained and used engines 
are found to be out of conformity with 
the regulations issued under section 213 
of the CAA.

7. Defect Reporting

EPA is adopting the proposed 
emission defect reporting regulations 
which require manufacturers to report 
to EPA mission-related defects that 
affect a given class or category of 
engines. The emission defect reporting 
regulations also specify procedural and 
reporting requirements for 
manufacturers that initiate voluntary 
emission recalls.

i 8. Exemptions

EPA is adopting the proposed 
regulations which allow laaniifactu rers 

f a°d other persons, where appropriate, to 
| request exemptions from regulation for 
[ certain purposes. These purposes 
I mclude testing, display, n ational 
| secuiity, export, and for manufacturer- 
E owned and precertification nonroad 
[engines. r ' ;

VI. Public Participation and Discussion 
of Comments

EPA held a  public hearing on June 25 , 
1993 at which testimony was given by . 
14 individuals, including 
representatives from equipment and 
engine manufacturers and states. The 
public comment period was open until 
July 27,1993, EPA received over 80 
written comments during this time. In 
addition, meetings were requested by 
two organizations and held during the 
comment period. As mentioned 
previously, the public comment period 
was reopened from October 4,1993 
through October 25,1993. During this 
period, EPA received additional 
comments which «were given further 
consideration in developing tire final 
rule. The discussion of major comments 
and EPA’s  responses are divided into 
general categories. More detailed 
Agency responses to «comments may fee 
found ha the “Response to Coimnenls” 
document in the docket for tins 
rulemaking.

In addition, a related rule concerning 
preemption o f state nonxead regulations 
was proposed at 56 FR 45866,
September &, 1991, A public hearing 
was conducted on September 20,1991. 
Many industries presented comments 
through an association or individually. 
Represented at the hearing and in 
written comments are the following: 
engine manufacturers; manufacturers 
and dealers of various types of 
equipment including a^icultural, 
construction, mining, utility , and lawn 
and garden; manufacturers of emission 
controls; railroads; manufacturers of 
industrial trucks; the San Diego Country 
Air Pollution Control District; and the 
State o f California. EPA considered 
these -comments in promulgating this 
final rule.
A. Conversion o f  Standards and  
M easures to  M etric Units

EPA’s proposed regulation presented 
standards and measures in non-metric 
units, with metric units given 
parenthetically. Comments were 
received requesting that, for purposes of 
harmonization with Europe, EPA 
present all standards and measures in 
metric units, forgoing tire non-metric 
units altogether. EPA has the authority 
to do so under the Metric Conversion 
Act -of 1975 and Executive Order of July
25,1991. Therefore, EPA is adopting 
metric units in the final rule.

In the final rule, the metric power 
equivalents (kilowatts {kWjj given lor 
horsepower units in two cases are 
different from the proposed equivalents. 
The 131 kW category in the NPRM is 
now 139 kW, and the 559 kW category

is now 560 kW. EPA was requested to 
adopt the 130 and 560 kW categories 
because they are in harmony with 
categories currently being developed by 
the European Community. An engine 
manufacturers’ association stated that-so 
doing would not include or exclude any 
engines that would not otherwise have 
been included or excluded in EPA’s 
proposed rule. EPA agrees that a one kW 
change will not significantly afreet the 
engine family implementation schedule.

The units in the tables o f standards 
and implementation dates in this 
preamble -show the non-metric 
equivalents. The regulatory language is 
exclusively metric.
B. Em ission Standards
1. HC, CO, and PM Emission Standards

EPA proposed NOx and smoke 
standards and did not propose 
standards for HC, CO, and PM. Since 
NOx emission was demonstrated in the 
draft Regulatory Support Document to 
be largely unaffected by transient 
operation, EPA is confident that an 
emission standard based on the adopted 
steady-state 8-mode test procedures for 
NOx wifi result in & sizable in-use 
emission reduction. Likewise for smoke, 
the adopted on-highway smoke test 
procedures have both transient and 
steady-state operating modes, giving 
EPA confidence that the necessary 
technologies will be applied to meet the 
smoke standards which will result in 
actual in-use emission reduction.

However, in its proposed rule, the 
Agency reasoned that sufficient data 
and analyses had not been generated to 
adequately demonstrate that the 6-mode 
test procedures are representative of 
potential transient operation occurring 
in actual use. Since HC, CO, and PM 
emissions typically increase during 
transient operation, the Agency was not 
confident -that standards for these three 
pollutants on the adopted steady-state 8- 
mode test procedures would result in 
real emission reduction in  actual use 
and, thus, proposed not to regulate 
them. However, EPA did request 
comment raa the appropriateness of 
adopting standards for these pollutants. 
In particular, EPA requested comment 
on whether it should adopt California’s 
standards for these pollutants.

State and local agencies, 
environmental groups, health agency 
officials, and engine industry 
representatives all requested that 
standards for HC, CO, and PM be 
included in tire rule. The industry 
argued that, while adequate data may 
not have been generated to -establish an 
emission reduction benefit of the 
additional standards, adoption of the
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additional standards is critical to 
worldwide marketing strategies which 
require regulatory harmony between the 
U.S. and foreign government entities. 
The industry commenters claim, in this 
context, that by harmonizing with the 
California standards and the projected 
European standards presented in 
Section V.B., EPA would actually 
reduce the cost to an engine 
manufacturer which would not be 
compelled to build a different version of 
its engine for U.S. consumption than 
would be built for the rest of the world. 
Arguments were presented that in any 
case there would be no harm in 
regulating these additional pollutant 
emissions and there might be some 
consequential emission control or at 
least a capping effect on HC, CO, and 
PM emissions.

EPA is committed to providing 
regulatory harmonization when it can be 
done without compromising U.S. 
environmental goals. Since HC, CO, and 
PM emissions are typically higher 
during transient operation, EPA 
maintains its position that there is too 
much uncertainty about the ability of 
the existing steady state test procedures 
to accurately predict those emissions 
from in-use nonroad engines. Therefore, 
EPA believes it is technically incorrect 
to claim emission reduction benefits for 
HC, CO, and PM emissions as measured 
by the test procedure being adopted. 
However, at the same time, EPA 
believes that adopting these standards 
will not compromise U.S. nationally 
uniform environmental goals.

In reaching the decision to regulate 
HC, CO, and PM, EPA had to consider 
any additional costs which might be 
imposed, and queried the industry 
during the public comment period. 
Engine manufacturers responded that 
these additional standards would not 
result in added cost, or that any added 
costs would be offset by the efficiency 
gained by having harmonized standards. 
On the basis of these comments, EPA is 
concluding that adopting HC, CO, and 
PM standards will not result in 
increased cost burden.

EPA is not incorporating HC, CO, and 
PM into the averaging, banking and 
trading option. The flexibility provided 
by this option is desirable for NOx 
compliance, where there are 
quantifiable environmental benefits to 
be gained. However, because HC, CO 
and PM standards have been 
promulgated solely for harmonization 
with California and Europe (neither of 
which aliow ABT), and because the 
benefits for HC, CO, and PM are not 
similarly quantifiable, ABT is not 
appropriate for HC, CO, and PM. 
Moreover, the burden to the Agency and

to industry of tracking and enforcing 
ABT for HC, CO, and PM would defeat 
the Agency’s intent to minimize such 
burdens to the degree that the Agency 
would reconsider its decision to adopt 
those standards at all, an option the 
Agency is not willing to choose.
2. Smoke Standards

One commenter questioned EPA’s 
authority to regulate smoke emissions, 
stating that EPA did not demonstrate as 
required in CAA section 213(a)(4) that 
smoke significantly contributes to air 
pollution that may reasonably be 
anticipated to endanger public health or 
welfare. EPA made a finding in the 
NPRM that smoke significantly 
contributes to air pollution, based on 
smoke’s impact on visibility. As 
evidence of smoke’s significant 
contribution to air pollution, EPA 
specifically cited in its draft Regulatory 
Support Document the agreement to 
reduce smoke from the Navajo 
Generating Station to improve visibility 
in the Grand Canyon. EPA discussed in 
the NPRM why smoke may reasonably 
be anticipated to endanger both public 
health and welfare. EPA stated that 
“there are indications that visible smoke 
may have an adverse effect on health” 
(58 FR 28809, 28845). The particles that 
make up smoke, about 2.5 microns in 
diameter, are of a size that reflects and 
refracts light. These particles are 
sufficiently small to be inhaled into the 
lower lung cavities, thus posing a 
potential health threat to the inhaler. 
See, for example, volume 329 of the 
New England Journal of Medicine 
(December 9,1993, p. 1753) for a 
discussion of the association between 
particulate air pollution and mortality 
rates. EPA also cited damage through 
soiling of urban buildings, homes, cars 
and other property. EPA has met the 
statutory mandate of CAA section 
213(a)(4) for smoke, and stands by its 
assessments presented in the NPRM and 
RSD for this rulemaking. Hence, EPA is 
retaining the smoke standards as 
proposed.
C. Lower Em ission Standards

Environmentalists and states 
requested that EPA commit to a second 
phase of emission standards for new 
large nonroad Cl engines on an 
“aggressive” timeline. They are satisfied 
with the level of the standard only on 
an interim basis and want to quickly 
move to a more stringent standard. One 
commenter expressed concern that, 
without specifying a deadline for 
promulgating a second phase of 
emission standards in this rule, 
manufacturers will be slow to cooperate

with EPA in developing the new test 
procedures.

Engine manufacturers have asked for 
assurances that they will have frbm five 
to eight years of “regulatory stability” 
before more stringent standards are 
promulgated, in order to amortize their 
investment in the current standards.

EPA believes that more stringent 
emission standards should hot be 
promulgated until the existing test cycle 
has been verified to be representative, or 
until a more representative test cycle 
has been developed. EPA is currently 
working with engine manufacturers to 
evaluate actual in-use operating 
conditions and the test procedures 
adopted in this rule. These data will be 
used to determine the necessary 
modifications to the test procedures to 
ensure that more stringent emission 
standards in the future result in actual 
in-iise emission reductions.

EPA has every intention of moving 
forward to determine the most 
appropriate test procedures to use in 
future regulation of the engines covered 
in this rule. EPA has found that 
coordination with industry on clearly 
technical projects such as this is most 
beneficial since it allows the Agency to 
receive early input as procedures are 
being developed. Such early feedback 
creates an atmosphere of consensus
building and allows the Agency to 
promulgate rules that are more 
equitable, efficient and effective. At this 
point, however, EPA cannot make 
assurances that it will provide engine 
manufacturers “five to eight years of 
regulatory stability,” and neither can it 
commit to promulgating more stringent 
standards on an “aggressive” timeline,
D. Exem ptions

The American Mining Congress and 
other commenters in the mining 
industry requested that surface mining 
equipment be exempted from regulation 
since, according to fire commenters, 
mining equipment operates well outside 
nonattainment areas. One commenter 
within the mining industry suggested 
that regulation of mining equipment 
should be on a case-by-case basis. In 
other words, if the mining equipment at 
a site is shown to contribute to ozone or 
CO nonattainment, the equipment at 
that site should be subject to regulation. 
As an alternative, these commenters 
suggested horsepower cutoffs ranging 
from 500 to 750 horsepower, above 
which nonroad equipment would be 
exempted from compliance. These 
commenters also took exception to 
EPA’s inclusion of mining equipment in 
the construction equipment category, 
stating that mining equipment is larger 
and more specialized than construction
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equipment. Further, they stated that 
while construction equipment may be 
used at a mine site, mining equipment 
is never used on a typical urban 
construction site. These commenters 
also questioned EPA’s application of the 
proposed regulations to mining 
equipment since emissions from such 
equipment were not included in the 
analysis contained in the Nonroad 
Study. -

The Agency sees no justifiable reason 
for exempting from regulation all 
mining equipment or mining equipment 
above certain horsepower cutoffs. The 
Agency is obliged to regulate all classes 
or categories of new nonroad engines 
that cause or contribute (without 
reference to significance) to ozone or CO 
pollution in more than one 
nonattainment area. The Agency 
believes that such equipment, even if 
operating outside nonattainment areas, 
is capable of contributing to ozone 
nonattainment and, therefore, the 
Agency cannot justify an exemption of 
mining equipment.

Regarding whether mining equipment 
is being inappropriately included in the 
construction equipment category, the 
Agency believes that mining equipment 
should not be treated as a separate class 
of equipment. There is acknowledged 
crossover of equipment used on 
construction and mining sites. For 
example, excavators, off-highway 
trucks, crushing equipment, rubber tired 
loaders and dozers, and crawler tractors 
are types of equipment commonly used 
by both mining and construction 
industries. While some equipment may 
currently be used only at mining sites, 
there is no way to predict future 
equipment use with certainty. Given the 
high degree of similarity between 
construction equipment and equipment 
used in mines, EPA believes that it is 
justified in treating equipment used in 
mining as a subcategory of construction 
equipment. EPA is not required, in 
determining classes and categories of 
nonroad engines or vehicles, to 
subdivide such engines into small 
subcategories of engines, each of which 
may have less of an impact on 
nonattainment than the broader category 
in which they are included.

Moreover, it should be noted that the 
American Mining Congress specifically 
stated in its comments in the recent EPA 
rulemaking on preemption of state 
standards for nonroad engines and 
vehicles that surface mining equipment 
should be considered “construction 
equipment” in the context of that 
rulemaking (EPA Docket No. A-91—18). 
In addition, EPA held a meeting with 
the American Mining Congress on July 

. 22,1993, and asked for specific
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information to support their request for 
exemption from the proposed 
regulations. Such information requests 
included specific dollar figures for the 
technology needed to comply, a 
component level breakdown of costs, 
annual equipment sales and horsepower 
ranges of mining equipment and other 
information specifically targeted toward 
the impacts of mining equipment on 
ozone and CO nonattainmerit.14 As of 
October 25,1993, the close of this 
rulemaking’s second comment period, 
the Agency had not received this 
information.

Regarding the comment that mining 
equipment operates well outside of 
nonattainment areas, the American 
Mining Congress submitted as part of its 
public comment a report from the TRC 
Environmental Corporation which states 
that 40 mine sites are located in ozone 
nonattainment areas.15 Moreover, EPA is 
not required to make determinations of 
nonroad contributions to air pollution 
on a site by site basis, or to regulate on 
a site by site basis; CAA section 213 
requires a national program based on an 
aggregate significance determination.

Commenters suggested the Agency 
use varying horsepower cutoffs above 
which nonroad engines should not be 
regulated. The main rationale given by 
commenters was that the technology 
improvements and/or design changes to 
these larger engines would be too costly. 
EPA has received very little data 
directly addressing the actual costs 
anticipated for these changes, and no 
information was provided detailing the 
specific unique high cost technologies 
that these engines would need, even 
after the specific request by EPA 
discussed above. As discussed in 
section VII, EPA agrees that the cost of 
compliance for engines over 560 kW 
(750 horsepower) would be more than 
the average cost per engine estimated in 
this rule. EPA uses the net present value 
of the retail price increase per engine 
reported in this rule to estimate the cost 
of this regulation to society, not to 
predict the cost of any particular engine 
covered by this rule. While the Agency 
did not do a cost breakout by engine 
size, EPA’s assessment of the limited 
cost data submitted by one 
manufacturer of engines greater than 
560 kW suggests that the retail price of 
these larger engines could increase by 
approximately $100 per 75 kW due to 
this regulation. Therefore, in absolute 
terms, the cost is greater for larger

14 A complete breakdown of the information 
requested, as well as a summary of the meeting, is 
contained in Docket #A-91-24, Item No. IV-E-01.

15 “Analysis of Nonroad Engine Emissions in the 
Mining Industry,” TRC Environmental Corporation, 
July 1993, p. 1,
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engines. However, in relative terms, the 
price increase for larger engines only 
represents about one percent of the total 
cost of the equipment in which the 
engine is used. On average, this 
represents a slightly lower percentage 
price increase than for smaller engines 
covered by this rule. EPA has 
determined that this level of increase for 
extremely high cost machinery is 
reasonable.

EPA also received several comments 
stating that certain farm equipment, skid 
steer loaders in particular, should be 
exempted from regulation because they 
do not significantly contribute to ozone 
nonattainment. As discussed above,
EPA is not required to make a 
significance determination for every 
category of nonroad engine it intends to 
regulate. The significance determination 
applies only to the initial determination 
regarding emissions from all nonroad 
engines and vehicles. Once that 
determination is made, the Agency shall 
promulgate regulations for all classes 
and categories that contribute (without 
reference to significance) to 
nonattainment in more than one area. 
The Nonroad Study clearly shows that 
farm equipment air pollution causes or 
contributes to nonattainment in several 
of the nonattainment areas studied.

With regard to specific subcategories 
of farm equipment, EPA is not required 
to make determinations regarding every 
subcategory of equipment that it intends 
to regulate. The Senate, in fact, 
instructed EPA not to disaggregate the 
universe of nonroad engines into small 
subcategories.16 Therefore, given EPA’s 
finding regarding farm equipment, skid 
steer loaders and other subcategories of 
farm equipment will not be exempted 
from the regulations promulgated in this 
notice.
E. Particulate M atter Test Procedures

EPA is adopting by reference the PM 
test procedures adopted by California in 
Sections 2420—2427, Chapter 11, title 13 
of the California Code of Regulations, 
“California Regulation for New 1996 
and Later Heavy-Duty Off-Road Diesel 
Cycle Engines.” California developed its 
test procedures by combining portions 
of the June 2 and June 30,1992 versions 
of the test procedures being developed 
by the International Standards 
Organization as ISO-8178 test 
procedures recommended practices.

In determining the PM test procedures 
to adopt in the final rule, EPA

,6Senate Report 101-228, p. 104. The Senate 
provisions regarding nonroad engines were 
ultimately rejected in favor of the House of 
Representatives’ provisions, but the language in the 
Report indicates the intent of Congress in 
determining the breadth of categories.
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considered the need for harmonization 
and enforceability. EPA determined that 
the California PM test procedures meet 
these two needs. First, this procedure 
ensures harmonization with the State of 
California, allowing manufacturers to 
design one engine for both the 
California and federal markets. The 
California procedures include the full 
range of the ISO-8178 recommended 
practices as published in June 1992, 
providing wide latitude for the 
conditions and methods used for PM 
measurement. EPA is not concerned 
with allowing the engine manufacturers 
to use the full latitude of ISO-8178 for 
certification testing because, as 
previously discussed, no PM emission 
reduction benefits are being claimed, 
and EPA has the ability to perform in- 
use compliance testing over the entire 
range of the ISO-8178 procedures,

EPA Is confident that its ability to 
perform compliance testing using any 
procedure within the boundaries of 
ISG-^ 178 will ensure that engine 
manufacturers use good Judgment in 
selecting their specific PM test 
procedures. At the same time, EPA 
recognizes the potential burden of 
liability for emission compliance over 
the entire range of conditions specified 
in ISO-8178. This burden results from 
an engine manufacturer's responsibility 
to comply with emission standards 
under any test conditions specified by 
the test procedures. Historically, when a 
range of test conditions exist, 
manufacturers choose to test with the 
conditions which are worst-case for 
emissions performance. To the extent 
that a manufacturer is unable to 
determine with certainty the worst-case 
conditions, it may be necessaiy to 
perform a number of emission tests 
which bracket the range of test 
condition combinations within the ISO - 
8178 procedures to ensure that the 
worst-case emissions are accounted for. 
Thus the burden to the manufacturer is 
increased testing dictated by the level of 
risk that a particular 'engine family 
would fail EPA testing {compliance or 
in-usej due to an unaccounted-for test 
condition specified in ISO-8178. 
However, EPA believes that the 
overriding concern expressed in the 
comments for harmonization outweighs 
the potential burden of liability to 
comply with a broad test procedure. 
Furthermore, the Agency does not have 
an alternative test procedure option that 
would ensure harmonization at this 
time.

EPA is satisfied that the adopted PM 
test procedures are implementable and 
enforceable. The Agency is prepared to 
review any proposals foam die nonroad 
manufacturing industry to modify any

portions of the PM test procedures that 
would narrow the scope of test 
conditions while maintaining the 
integrity of the procedures. EPA is not 
prepared to make its own proposal to 
tighten the test procedure specifications 
at this time as it might negatively 
impact harmonization for an emittant 
for which EP A is  claiming no emission 
benefit in this rule.

EPA considered adopting a modified 
version of its current on-highway engine 
test procedures for particulate contained 
in 40 CFR part 86, subpart N. This 
would address the flexibility issues 
regarding the ISO-8178 procedure, 
because subpart N has tighter 
measurement tolerances and specific 
methodologies and procedures for 
emission measurement. However, EPA 
did not have an effective means to 
address the various needs of the 
different manufacturers {that originally 
led to the broad range of options in ISO- 
81781 in the time frame of this rule - 
without adversely affecting some 
manufacturers more than others. 
Additionally, this approach presented 
some risk that the test procedures 
developed from EPA’s current 
regulations would contain some 
elements not in harmony with 
California and Europe. Since EPA 
believes the California PM test 
procedures will meet its needs and 
ensure harmony, development of its 
own procedures based on subpart N was 
determined less desirable at this time.

Finally, EPA considered, but rejected, 
adoption of the most recent United 
Nation draft version of ISO-8178. This 
draft represents the most current 
development of these test procedures 
and is compatible with current 
European plans. However, the United 
Nation’s draft version of ISO-8178 must 
still go througka review process that 
could result in  a number of additional 
changes and will likely take one to two 
years before befog adopted. If EPA 
adopted the draft United Nations 
version, the Agency could eventually 
find itself to be in harmony with neither 
the California version nor the final 
adopted European version o f ISO-8178.
F. Sm oke Test Pro cedures

Commenters requested that EPA 
revise the on-highway smoke 
procedures in  40 CFR 86, Subpart I, 
which were proposed for this rule. The 
same revisions were requested under a 
separate EPA action that specifically 
focuses on technical clarification on the 
subpart I procedures. Since part 89 
regulations directly reference the part 86 
subpart I procedures, EPA will not 
consider these comments in  this rule. 
Any revisions adopted under the

separate EPA action of technical 
amendments to part 86 subpart I 
procedures will likewise apply to 
engines certified under part 89.

Manufacturers point out that this test 
was specifically designed for on- 
highway truck engines and is less 
applicable to nonroad engine usage, but 
agree that this test is the best available 
at this time. In their comments, engine 
manufacturers agreed to use the on- 
highway smoke test procedures until 
more representative and globally 
harmonized smoke test procedures can 
be developed.

EPA is working closely with Europe 
and other government agencies as well 
as with voluntary standard-setting 
organizations to develop new smoke test 
procedures. These procedures are not 
sufficiently developed at this time to 
reference or adopt.

EPA Is willing to use cooperatively 
developed and harmonized smoke test 
procedures that it determines meet its 
needs to control in-use smoke 
emissions. A mechanism has been 
provided in this rule to allow the use of 
such procedures via the alternative test 
procedures approval process. With this 
process, the manufacturer requests EPA 
approval to use the alternative test 
procedures in advance of certification. 
EPA has authority to grant such a 
request if the procedures are determined 
to be equivalent or better than the 
promulgated procedures.

In the absence of a  “world-wide” 
smoke procedure, EPA is confident the 
adopted procedures will reduce smoke 
emissions and will ensure 
harmonization with California. 
California has pointed out if has 
modified its test procedures somewhat 
by allowing the use of an in-line 
smokemeter. EPA has included 
provisions by which a manufacturer 
may use alternative measuring 
equipment upon demonstration that it 
correlates with the current opacity 
meter.
G. Use o f th e On-highway F ederal Test 
Procedure (FTP]

EPA has decided not to allow use of 
the on-highway FTP for any aspect of 
nonroad engine certification. Based on 
data received during the comment 
period and discussed in the Response to 
Comments document, the ability of the 
on-highway test cycle to predict 
nonroad NQX emissions for some types 
of engines is uncertain. In addition, 
even those commente!» in  support of 
the on-highway FTP option .stated that 
they would likely make minimal use of 
it. These reasons form die basis of EPA’s 
decision not to adopt tints option.



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations 3 1 3 2 1

H. Alternate Test Procedures fo r  
Constant S peed  Engines

A number of engine manufacturers 
requested that EPA allow use of an 
alternate test procedure for engines that 
use constant speed governors. These 
engines are typically used on 
applications such as generator sets that 
must be capable of holding one precise 
speed dining operation. Comm enters 
have stated that these engines are not 
properly represented by, and may not be 
capable of operating over, the 8-mode 
test procedures. Commenters 
recommended that EPA allow use of the 
ISO 8178-D2 test procedures (2-mode) 
for constant speed engines.

EPA has a mechanism in the 
regulations that would allow this 
request for alternate test procedures to 
be made with full technical justification. 
Insufficient data were presented for EPA 
to determine the need and 
appropriateness of adopting the specific 
ISO 8178—D2 test procedures for 
constant speed engines in this final rule. 
However, there may be adequate 
technical justification for such an 
alternate test procedure. EPA has made 
available in the regulations provisions 
by which an engine manufacturer may 
propose to the Administrator the use of 
an alternate test procedure with 
adequate demonstration. This would be 
the appropriate mechanism for 
manufacturers of constant speed engines 
should they determine that the 8-mode 
test procedures are unrepresentative for 
their engines.
I. Certification Test Fuel

EPA is adopting test fuel requirements 
which allow an engine manufacturer to 
submit data either using a test fuel that 
falls within the specification in the 
proposed regulations, modified to 
expand the fuel sulfur range to greater 
than .05 percent to .5 percent fuel 
sulfur, or a lower sulfur test fuel that is 
consistent with the test fuel to be used 
in California. EPA retains the right to 
perform confirmatory or in-use 
enforcement testing using either test 
fuel.

EPA modified the fuel sulfur 
concentration range of its proposed test 
fuel based on concerns that the range 
specified may inadvertently preclude 
the use of a fuel that could be available 
for use now or in the future. For 
example, the current proposal in Europe 
specifies a test fuel with sulfur content 
ranging from .1 percent to .2 percent. 
Should the final European requirements 
specify such a fuel in the future, EPA’s 
proposal would not have allowed use of 
this fuel. As this is not EPA’s intent, the 
Agency chose te broaden the range of

fuel sulfur content specified in Table 4 
to Appendix A of Subpart D in Part 89 
of today’s regulation.

EPA proposed that all nonroad 
engines be certified using test fuel with 
a sulfur content of 0.2 to 0.5 percent 
sulfur by weight. EPA reasoned that 
although federal on-highway and 
California state-wide sulfur 
specifications will be .03 to .05 percent 
sulfur by weight, some diesel fuel 
producers will continue to provide fuel 
with a higher sulfur content for 49-state 
nonroad use. EPA believes some 
producers will decide not to incur the 
cost of purchasing and operating 
hydrotreating equipment necessary for 
sulfur removal in the absence of a 
requirement to provide low sulfur fuel 
for the federal nonroad segment of the 
market. Therefore, it is likely that the 
fuel available to the majority of nonroad 
engines will be higher sulfur fuel.

Manufacturers requested to certify on 
low sulfur fuel because it will save them 
the cost of performing an extra test (that 
is, one on high sulfur fuel for the federal 
rule and one on low sulfur fuel for 
California). They argued that because 
the sulfur content of the fuel does not 
influence the production of NOx 
emission and smoke, they should be 
allowed to use low sulfur fuel for 
certification testing.

EPA believes that using fuel 
specifications of commercially available 
fuel for certification testing is an 
important demonstration of emission 
performance of in-use nonroad engines. 
EPA acknowledges that, in this case, the 
sulfur content of the test fuel will not 
impact either NOx or smoke emissions. 
However, EPA has agreed to adopt PM 
standards for the purpose^ of 
harmonization with California and 
Europe. It is generally accepted that fuel 
sulfur has a noticeable impact on PM 
emissions. The impact of fuel sulfur on 
PM, NOx and smoke emissions is 
discussed further in the Response to 
Comments document. Since fuel sulfur 
does have an impact on PM emissions, 
PM emissions in the federal fleet will be 
higher in actual use than in the 
California fleet where the only available 
fuel will have low sulfur content. While 
this rationale would argue against 
allowing use of low sulfur certification 
fuel, at the same time, it is likely that 
the engines certified on low sulfur fuel 
will have no higher PM emission in 
actual use than would have resulted had 
EPA promulgated only NOx and smoke 
emission standards. Because 
harmonization, rather than emission 
benefits, is the driving factor behind 
EPA’s decision to impose the PM 
standard, EPA sees no need to increase 
the testing burden by requiring a

different certification fuel specification 
to demonstrate compliance with the PM 
standard.

For these reasons, EPA will, at this 
time, allow engine manufacturers the 
option to use low sulfur test fuel as 
specified in the regulatory language and 
consistent with California regulations. 
EPA may not continue to allow this 
option in future regulations where 
emission benefits for PM reduction are 
claimed, unless EPA is satisfied that the 
low sulfur test fuel is the fuel generally 
used by the regulated engines. 
Manufacturers using the higher sulfur 
test fuel may normalize the PM 
emission results with the equation 
discussed in section V.D.3.

/. Certification Test Engine Selection

EPA proposed that the test engine 
selected to represent an engine family 
be a “worst case emitter.” This proposal 
allowed each manufacturer to use its 
best technical judgment based on 
unique understanding of the specific 
engine design it is certifying. The 
flexibility of such a methodology could 
result in the most cost effective and 
most accurate selections, because the 
selection would be tailored to the 
specific engine family being considered.

Engine manufacturers were not 
comfortable taking on the uncertainty of 
choosing their own “worst case” test 
engine, pointing out that “worst case” is 
ambiguous. For example, what is worst 
case for NOx may not be worst case for 
smoke.

EPA is aware of this tendency for 
“worst case” to be emission specific.
For that reason, in the past, the federal 
on-highway rules and CARB’s rule have 
specified that the engine selected for 
certification testing must be the one that 
injects the most fuel per stroke of an 
injector at maximum power. This 
approach generally results in the 
selection of the least efficient design 
within the engine family. While this 
approach is more prescriptive than the 
proposal, it generally results in more 
consistency and is more likely to assure 
the selection of worst case for at least 
some of the emittants. It gives 
manufacturers a more defined program 
and creates less administrative burden 
than the proposed method which 
required manufacturers and EPA to 
make determinations and evaluations 
for each engine family.

For the reasons discussed above, EPA 
is adopting this more traditional engine 
selection criteria—most fuel per stroke 
of an injector at maximum power—in 
the final rule.
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K. M iscellaneous C ertification Issues
1. Engine Labeling

Comments were received requesting 
that EPA modify some of the proposed 
engine labeling requirements to be 
consistent with California regulations. 
.Some of the modifications requested 
were winding changes. Others involved 
deleting or changing labeling' 
requirements. EPA’s response to these 
requests is included in the Response to 
Comments document. One request for a 
modification had the potential for a 
more significant impact on industry. 
This request was to add a provision 
requiring *'‘supplemental labels” to fee 
installed by the equipment 
manufacturer should the original engine 
label be obscured after engine 
installation. EPA believes this provision 
would impose an additional burden on 
the equipment manufacturers (in the 
form of label costs and recordkeeping to 
ensure the correct label was placed on 
the equipment! and dial no significant 
benefit would be gained. Thus, EPA is 
not requiring the use of supplemental 
labels, but will not prohibit equipment 
manufacturers from using such labels, 
provided the labels meet the labeling 
requirements set forth in the regulation.
2. Requiring Yearly Certification, 
Accepting California and European 
Certificates

Comments were received requesting 
that EPA not require yearly certification 
in cases where no changes to the engine 
family were made. EPA is retaining this 
requirement. It believes that the burden 
imposed on manufacturers in cases 
where no changes are made is minimal 
(no additional testing required and only 
the resubmission of paperwork from the 
previous year!, and that yearly 
certification ensures continuity and 
equitable treatment among 
manufacturers.

A comments also requested that EPA 
accept certification by California or 
Europe in lieu of federal certification for 
reasons of economy. EPA's on-highway 
certification program requires that every 
vehicle sold in the United States be 
covered by a federal certificate of 
conformity. On-highway manufacturers 
are permitted to “cany across” emission 
data from testing performed to 
demonstrate compliance noth California 
regulations to satisfy federal 
requirements. This is possible because 
the test procedures are identical. For tire 
nonroad certification program, EPA 
envisions that similar certification and 
cany over/cany across policies will be 
in effect, which will allow , 
manufacturers to use the test data from 
a test performed for European or

California certification to satisfy federal 
requirements as long ns the 
manufacturer provides evidence that the 
procedures used comply with the 
federal regulations. It is EPA’s 
responsiMlity to assure compliance with 
federal regulations. Manufacturers 
should be assured, however, that the 
consistency and quality of the California 
certification program is such that engine 
families certified by California will very 
likely receive federal certification. At 
this time, European regulations are not 
final, so EPA cannot yet officially 
harmonize its requirements with 
Europe. Therefore, EPA is finalizing its 
proposal to require an annual federal 
certificate for each engine family.
3. Technical Certification Test 
Procedure Revisions

Comments were provided on subparts 
D and E of the regulatory language, 
dealing with certification test 
equipment and test procedures, in some 
cases, the comments were corrections of 
typographical errors or inconsistencies 
within the regulatory language, ha other 
cases, EPA was requested to modify 
technical aspects of its proposed 
procedure. EPA .adopted some, but not 
all of, the requested changes. These are 
discussed in the Response to Comments 
Document.
L. Im plem entation Dates

EPA is adopting the implementation 
schedule as proposed.

Environmental and state organizations 
commented that EPA should shorten the 
total implementation period, stating that 
staggering implementation up to tire 
year 2000 would delay important 
emissions benefits. On the other hand, 
engine manufacturers asked for one to 
two years additional time, citing costs 
and facility constraints. Equipment 
manufacturers also asked for one year to 
eighteen months to implement 
necessary equipment changes.

In addressing state and environmental 
concerns, EPA considered a  number of 
factors in its phase-in schedule 
determination. First, the category of 
engines to he regulated in 1996 
represents about 30  percent of tiie total 
population. This first group includes 
engines similar to existing on-highway 
engines which can directly utilize the 
on-highway amission control strategies 
and will produce a substantial early 
benefit. The other three categories of 
engines belong to a manufacturing 
segment of the nonroad industry that 
has, for the most part, not previously 
been subject to EPA emission standards. 
Manufacturers of these categories of 
engines have neither the facilities in 
place to collect required information nor

staff with experience in the certification 
process. Further, the phase-in schedule 
was designed to allow time for the 
technical development which will be 
needed for the category of smaller-sized 
engines to comply with the standards. 
Finally, over 95 percent of the total 
engine population to be regulated will 
be in compliance by tire 1998 model 
year. The final category (in the year 
2000, engines at or above 560 kW) 
represents a small percentage of the 
yearly sales population.

EPA believes that engine and 
equipment manufacturers have been 
provided enough flexibility in  tins rule 
(through such features as AST for NOx 
and staggered schedules) to allow 
enough lead time for them to make any 
necessary changes or modifications by 
the implementation date. Engine 
manufacturers have stated that they 
intend to use tire flexibilities of this rule 
to minimize the impact of these 
regulations on their equipment 
manufacturer customers. EPA designed 
the phase-in schedule so that smaller 
engines, which will be more difficult to 
control to the adopted NOx standard, 
and equipment using these engines, 
which may require the most 
modification due to tighter packaging 
constraints, have an additional one to 
two years for development before 
regulation. Furthermore, early banking 
allows manufacturers to selectively 
forego modifying specific models by 
collecting credits one year in advance of 
implementation from engines that have 
been made to comply with the NOx 
standards before the implementation 
date of the standard. Finally, ABT 
provides to manufacturers of that small 
percentage of engines requiring 
extensive modification the ongoing 
option to avoid situations where high 
cost or tight time constraints make 
modifications unreasonable. Therefore, 
EPA is retaining the implementation 
schedule as proposed. No additional 
time is being granted to engine, vehicle 
or equipment manufacturers. However, 
EPA will allow vehicle and equipm ent 
manufacturers a reasonable amount of 
time after the implementation dates for 
the different engine categories so that 
the equipment and vehicle 
manufacturers can clear their inventory 
of unregulated engines.
M. In-use Enforcem ent

EPA proposed an in-use recall 
program which included testing of in- 
use engines. EPA believes that a critical 
element in tire success of its nonroad 
program is assuring that manufacturers 
build engines that continue to meet 
emission standards beyond the 
certification and production stages.
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Under the adopted regulations, EPA 
has the authority to recall engines 
which do not comply with emission 
standards in-use. As proposed, the in- 
use testing liability period will be up to 
seven yeacsor6,0QQ hours, whichever 
occurs first. This represents ,70 to 75 
percent of the nonroad engine average 
expected useful life. The repair period 
for which a manufacturer must remedy 
nonconformities would not be limited 
by actual years or hours; thus-any 
resulting recall may be required to be 
applied to all engines of the recall 
family, regardless of the years or hours 
of an individual engine. In-use 
compliance with emission standards 
will be determined based on test results 
using the same test procedure as that 
used in certification.

One commenter expressed concern 
that ERA’S recall program carefully 
. select in-use engines which have been 
properly maintained and used and that 
are representative of engines in-use.
EPA acknowledges the concern of this 
commented. The Agency conducts its 
on-highway recall program with careful 
attention to compliance -with the 
requirements of the CAA concerning 
proper maintenance and use, and will 
continue -to do so for the nonroad 
program, although differences between 
uses for on-highway and nonroad 
equipment may require certain 
deviations from the on-highway 
program, ERA is modeling its large 
nonroad (3 engine recall program after 
section -207 of the CAA and therefore 
the Administrator may require 
manufacturers to recall applicable 
engines if a substantial number of .. 
properly maintained and used engines 
are found to be out of conformity with 
the regulations issued under section 213 
of the CAA.

The recall regulations adopted today 
provide procedures and requirements 
for manufacturers of engines for which 
a determination of nonconformity has 
been made. Such requirements include 
notification to be sent to engine owners, 
the manufacturer’s  remedial plan and 
EPA approval of the plan, and 
procedures to be followed in -the «vent 
that the manufacturer requests a public 
hearing to contest the Administrator’s 
finding -of nonconformity.
AT. Useful Life

EPA is adopting the definition of 
useful life as proposed with additional 
conditions. The useful life of engines 
covered by this rule is ten years or 8,000 
hours, whichever comes first Further, 
the useFul life ends when the eqgine is 
scrapped or-rebuilt EPA is adding a 
provision allowing the manufacturer to 
apply to the Administrator fora shorter

useful life period for engines that are 
subject to severe service in  seasonal 
equipment or that are designed 
specifically J ot lower useful life hours to 
match equipment life.

Engine useful life defines the period 
of time a manufacturer is liable for the 
emissions that the engine omits. In-use 
surveillance emission testing may be 
conducted at any time by EPA to 
determine if an engine family, after 
some time in use, is still meeting 
emission standards. EPA is adopting an 
in-use testing and recall program based 
on testing for a period of seven years or
6.000 hours, representing 70 to 75 
percent of the average expected useful 
life for nonroad engines. Therefore, 
while the manufacturer’s liability for its 
engines covers the full .useful life, 
evaluation of an engine family’s infuse 
compliance wiR fee based on those 
engines within the engine family that 
have attained 70 to 75 percent or less of 
their expected useful life. This not only 
allows EPA to find more properly 
maintained and used engines, but also 
allows for variation in the durability of 
different engine configurations within 
the same engine family without 
selecting engines that are at the end of 
their useful life.

While generally agreeing with the ten 
year/8,000 hour useful life for most 
engines, manufacturers expressed their 
concern that some engine families are 
expected to have a useful life less than
8.000 hours. These engines are designed 
to be used in severe conditions, often in 
seasonal equipment, or equipment with 
a short useful life. Manufacturers are 
concerned that, should all engines be 
assumed to last for 8,000 hours, in-use 
testing of these severe application 
engines at 6,000 hours (that is, 75 
percent of the useful life) would 
unfairly penalize severe application 
engines that could in fact be outside of 
their -designed shorter useful life. EPA 
understands that such a situation could 
exist, and thus is providing means for 
the manufacturer to petition the 
Administrator for an alternative useful 
life as stated previously. Solid 
engineering data should accompany the 
request so that a  reliable engineering 
judgment can be made.

Two commenters requested that EPA 
adopt a shorter useful life period for 
engine families with individual cylinder 
displacement below a  specified volume. 
It appears that this suggestion was 
intended to provide a straightforward 
method to administer useful life at the 
time of certification. However,-EPA is 
not aware ofa supportable technical 
rationale that would suggest there is 
correlation between cylinder volume 
and useful life, or that engines with

smaller cylinder volumes wear out 
faster than engines with larger cylinder 
volumes. Smaller engines are also 
installed in smaller equipment and the 
relative work expectation is no greater 
than larger engines in larger equipment. 
Most engines covered by this ¿d e  are 
built to operate at full load/rated speed 
most of the time. Therefore, in.relative 
terms, engines are generally-equally 
stressed during their lifetime regardless 
of their size or power. For these reasons, 
EP A does not believe k is appropriate to 
define a shorter useful life -for aU 
engines under a specified cylinder 
volume. EPA has provided a means for 
a manufacturer to provide evidence that 
would allow severe service engines to 
be held to a shorter useful life.

O. Locom otive Engines

EPA proposed to exclude engines 
used to propel locomotives from this 
rulemaking, as regulation of such 
engines is feeing undertaken separately. 
EPA did not, however, exclude other 
engines operated on locomotives from 
this rulemaking. EPA requested 
comment as to whether such other 
engines (“auxiliary engines”) should be 
regulsfted in this or the later locomotives 
action.

£PA received several comments on 
this issue. The commenters all noted 
that auxiliary engines are Appropriately 
regulated under section 213(a)(5) as 
“engines used in locomotives.” EPA 
agrees with this determination and is 
promulgating a definition o f “engines 
used in locomotives” that corresponds 
to this determination. While them was 
general agreement with the regulatory 
authority under which auxiliary engines 
used on locomotives can be regulated, 
comments were received both agreeing 
and disagreeing with EPA*s proposal 
that the auxiliary engines should be 
regulated in today’s ratemaking action. 
EPA believes that the statutory mandate 
of section 213(a)(5) allows EPA to 
regulate auxiliary engines In this 
rulemaking. Moreover, the standard 
under which such engines are to fee 
regulated is virtually identical to the 
standard under section 213(a)(3)- “EPA 
also received comments rndicating that 
auxiliary engines are similar in  design 
and performance to other rronroad 
engines regulated in  this ridemaking, 
and that such engines should therefore 
be regulated in this ralemaking.

Therefore, EPA is  including auxiliary 
large Cl engines operated on 
locomotives in this rulemaking. This 
issue is discussed further in  -the 
Response to Comments in the docket.
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P. V ehicle and Equipm ent M anufacturer 
Requirem ents

EPA is finalizing the requirement that 
nonroad vehicle and equipment 
manufacturers and importers use 
certified nonroad engines. EPA believes 
that the most effective way to ensure 
that certified engines are used in 
nonroad vehicles and equipment is to 
require such engines to be used.

In the May 17,1993 NPRM, EPA 
stated that CAA section 213 provides 
authority to require nonroad vehicle and 
equipment manufacturers to use 
certified nonroad engines. However, 
EPA did not propose such a 
requirement. Instead, EPA requested 
comment on how it might assure that 
only certified nonroad engines be used 
in nonroad vehicles and equipment.
EPA received comments on this issue 
from a State and an environmental 
association. Both comments requested 
that nonroad vehicle and equipment 
manufacturers be required to use 
certified nonroad engines. One 
comment agreed that EPA has authority 
under CAA section 213 to establish such 
a requirement, and the other pointed out 
that the entire program would be 
undercut without such a requirement.

In the October 4,1993 notice, EPA 
proposed requiring nonroad vehicle and 
equipment manufacturers and importers 
to use certified nonroad engines. EPA 
received 12 comments on this issue, 
from six companies, four industry 
associations, one State, and one 
environmental association.

Two commenters opposed the 
establishment of this requirement. One 
company argued that failure to require 
use of certified engines would not 
undercut the program because engine 
inventories are already kept to a 
minimum as their purchase is a 
significant investment. An association 
argued that without a technical support 
document and regulatory language, it 
could not comment meaningfully.

EPA disagrees that industry inventory 
control practices can̂  take the place of a 
requirement that certified nonroad 
engines be used in nonroad vehicles and 
equipment. Without a requirement that 
certified engines be used, nonroad 
vehicle and equipment manufacturers 
would be free to use uncertified engines, 
thus undermining thd environmental 
and public health benefits of the 
nonroad large Cl engine emission 
reduction program. EPA is not requiring 
vehicle or equipment manufacturers to 
be responsible for certification or 
performance of nonroad engines; that is 
the responsibility of the engine 
manufacturer. The final regulations 
merely prohibit nonroad vehicle and

equipment manufacturers from using 
uncertified nonroad engines in their 
nonroad vehicles and equipment. 
Violation of this prohibition would be a 
violation of CAA section 203(a), and 
would subject nonroad vehicle and 
equipment manufacturers to sanctions 
under sections 204 and 205. EPA does 
not agree that the October 4,1993 notice 
was so lacking in specificity as to 
require reproposal. In fact, this 
prohibition was clearly discussed in the 
October 4 notice. EPA does not find 
regulatory language regarding 
prohibited acts to have been required in 
the October 4 notice because such 
language would have only restated the 
requirement that nonroad vehicle and 
equipment manufacturers must use 
certified nonroad engines. That 
requirement was clearly spelled out in 
the notice.

Several commenters agreed with the 
requirement. Of the two companies that 
supported the requirement, one stated 
that the responsibility of vehicle and 
equipment manufacturers should be 
limited to assuring that engines have 
emission compliance labels, and that 
engine manufacturers should be 
responsible for certification, testing, 
audits, warranty, and recall. A State that 
supported the requirement said it is the 
only way to ensure that certified engines 
are used. An environmental association 
said the requirement should improve 
the enforceability of the rule. EPA 
agrees with these comments. The 
nonroad vehicle and equipment 
manufacturer is responsible only for 
assuring that certified engines are used.

Several commenters neither agreed 
nor disagreed with the requirement but 
raised questions regarding it. Several 
commenters asked about the use of 
noncertified engines built prior to the 
implementation dates of this regulation. 
Several commenters requested 
implementation dates for vehicles and 
equipment, to provide sufficient lead 
time for engine manufacturers to 
produce certified engines for vehicle 
and equipment manufacturers to use. 
Two commenters stated that an 
implementation date for engine 
manufacturers was sufficient.

EPA is not establishing separate 
implementation dates for nonroad 
vehicle and equipment manufacturers. 
However, EPA recognizes that certified 
engines are not likely to be available in 
the numbers needed by nonroad vehicle 
and equipment manufacturers on the 
implementation date, and that vehicle 
and equipment manufacturers will 
continue to use noncertified engines 
built prior to the implementation date 
until noncertified engine inventories are 
used up and certified engines are

available. As long as vehicle and 
equipment manufacturers do not 
inventory engines outside of normal 
business practices (that is, as long as 
they do not stockpile noncertified 
engines), vehicle and equipment 
manufacturers will be considered to be 
in compliance.

Another question raised by several 
commenters regards products intended 
for export. Commenters asked whether 
engine manufacturers can continue to 
produce noncertified engines for export, 
and whether noncertified engines may 
be imported for use in nonroad vehicles 
and equipment intended for export. One 
commenter requested an exemption 
from liability for engine and equipment 
manufacturers if nonroad vehicles or 
equipment sold for export are used in 
the U.S.

This regulation does not prohibit 
import of noncertified engines for use in 
nonroad vehicles and equipment 
intended for export. As originally 
proposed, the exemption for repair and 
alteration in 40 CFR 89.611-96(b)(l) 
will allow die import under bond of 
noncertified engines for use in vehicles 
and equipment intended for export. 
Further, this regulation does not 
prohibit the manufacture of noncertified 
engines intended for export. 
Manufacture of noncertified engines 
intended for export is allowed under the 
conditions specified in 40 CFR 89.909- 
96(a), as originally proposed. EPA is not 
providing a blanket exemption from 
liability for nonroad manufacturers 
whose products, intended for export, are 
used in the U.S. Such manufacturers 
may, in fact, be liable for sanctions.
Each case must be determined on its 
own merits.
Q. Alternative Fuels

The Agency proposed that the use of 
alternative fuels would not be necessary 
to comply with the emission standards, 
but allowed any manufacturer wanting 
to use alternative fuels to petition the 
Administrator for approval of 
alternative test procedures appropriate 
for that fuel.

Two commenters addressed 
alternative fuels. One argued that 
alternative-fueled Cl engines should be 
exempt from regulation because of 
increased costs and increased * 
competition with non-CI alternative- 
fueled engines. The other commenter 
stated that EPA should include all 
natural gas engines in this regulation, 
establish better test procedures as soon 
as possible, and allow these engines to 
certify to the same standards.

EPA will adopt as proposed its' 
provisions to include alternative fuel Cl 
engines. No data were provided to
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support any of the-statements made by 
commentera. EPA still believes that 
including alternative fuel engines is 
appropriate. Any additional cost for 
these engines to  certify is small and 
comparàble to that Of diesel fueled 
engines. EPA reserves the rightto adjust 
standards 'when necessary, such as 
adjusting the HCstandardiortsmon- 
methane equivalent, farcertain 
alternative fuels.
R. Selective.Enforcem ent Auditing

EPA received a number of comments 
on its proposé Selective Enforcement 
Auditing fSEA) program for large 
nonroad C2 ¿engines. The proposed 
nonroad SEA program was designed to 
be similar to the existing on-highway 
program for heavy-duty motor vehicle 
engines, with some modifications to 
accommodate differences between the 
two industries.

Comments indicate that industry 
understands EPA’s need for the SEA 
program, but ¡concern was expressed 
regarding EPA’s proposed changes -from 
the on-highway program to adapt to the 
large nonroad O  engine industry .

EPA proposed to determine annual 
limits for the number of SEAs a 
manufacturer would receive. Each 
passing audit counts as one toward a 
manufacturer’s annual limit. EPA’s on- 
highway light-dtity vehicle (LDV), light- 
duty track (LD1)) and heavy-duty engine 
(HDE) programs determine annual limits 
by dividing a manufacturer’s projected 
annual production by 300,000 forUDV 
and LDT manufacturers and 30,^000 for 
HDE manufacturers, then rounding to 
the nearest whole number. If tibe 
calculated production factor is less than 
one, the figure is set at one for that 
manufacturer.

T o compensate for differences 
between the ion-íhighway and nonroad 
industries, EPA proposed that nonroad 
engine manufacturers’ annual limits 
would be determined by first calculating 
two annual limit factors, the production 
factor and the family factor. These 
factors respectively represent the 
maximum number of audits based on 
yearly annual sales and on the number 
of engine families produced in that 
model year.

The production .factor was derived 
from the annual limits currently used in 
the on-highway .SEA programs -and the 
relative contributions of emissions from 
on-highway and nonroad sources. EPA 
proposed that the production factor 
should be the projected annual nonroad 
engine sales of each manufacturer 
divided by 9,500 and rounded to the 
nearest whole number. If the calculated 
production factor is less than cme, the 
figure is set at one for that manufacturer.

The family factor was proposed as an 
alternative method to compensate for 
situations where manufacturers may 
have low production but a huge number 
of engine families. EPA proposed that 
the family factor would be determined 
by dividing the number of engine 
families certified by the manufacturer in 
a given model y ear by five and rounding 
teihe nearest whole number.

EPA proposed to use whichever value 
is higher of either the production factor 
or the family factor as the annual limit 
ofSEAs for a manufacturer.

Manufacturers commented that EPA 
was putting a larger SEA burden on 
nonroad manufacturers than on on- 
highway manufacturers. They 
recommended eliminating the family 
factor and that annual limitshe 
determined, as in the on-highway HDE 
SEA program, by dividing by 30,000 and 
rounding to the nearest whole number.

Annuel limits were also discussed at 
the public hearing for this “rule on June 
30,1993. At that time EPA-expressed 
concern that If-a manufacturer were 
assigned an annuel limit ofone.and 
that manufacturer passed en SEA early 
in the model year, the incentive to 
maintain dose control ever emissions 
may decrease or the desire to establish 
very low emission limits to maximize 
credits in an averaging pregram might 
increase the risk »of noncomphance. 
Similarly, the manufacturer could 
modify its production to increase 
emissions with the knowledge that no 
more SEAs would likely be assigned 
during that model year.

EPA has decided, to revise its 
proposed production factor method for 
determining annual limits. As 
commented upon, EPA’s proposed 
production factor analysis did not take 
into consideration projected emission 
reductions for large nonroad Q  engines. 
EPA estimated that the emission 
contribution for large nonroad Cl 
engines is approximately half of the 
contribution for on-highway sources. 
However, EPA estimates that NOx 
emissions from nonroad engines will 
decrease by approximately 37 percent 
by the year 2025 or when a complete 
fleet turnover occurs. Therefore, EPA 
reevaluated its production factor 
analysis and determined that the 
production factor divisor should be
16,000.

EPA has decided to retain the -family 
factor method J ot determining annual 
limits. This method was proposed to 
help compensate for the expected low 
annual production per engine family 
and for the possible multitude of engine 
families with relatively few SEAs per 
manufacturer to check compliance. EPA 
estimates that the average annual

production per engine family for large 
nonroad Cl engines, even with die 
expanded engine family definition, will 
be less than cone tenth and less than -one 
twentieth the average production of ¡on- 
highway HDE and combined U3V/LDT 
engine families respectively. 
Consequently, EPA believes the family 
factor in combination with the 
production factor is  necessary to assign 
annual limits to large nonroad Cl engine 
manufacturers.

As in the on-highway program, a goal 
of the nonroad SEA program is to 
encourage manufacturers t© perform 
self-auditing. Some manufacturers 
commented that -EPA.¡should develop 
specific guidelines for counting self
auditing against manufacturers’ -annual 
limits. Additionally, it was suggested- 
that EPA should count audits conducted 
by CARB toward annual limits.

EPA recognizes the time, effort and 
cost manufacturers expend on self-audit 
testing and considers the quality, scope 
and effectiveness of such programs 
when assigning .audits to a 
manufacturer. However, EPA’s on- 
highway HDE SEA program has had 
audit failures even when a 
manufacturer’s  .self-auditing showed 
that engines were in  compliance with 
standards. -Consequently, EPA believes 
that spot checks oT manufacturer’s  self- 
audit programs by SEAs are necessary.

The criteria governing the assignment 
of audits are too numerous and 
interconnected to make specific 
guidelines relating self-auditing to 
annual limits useful. For instance,-a 
manufacturer with a comprehensive 
self-audit program who is reluctant to 
remedy deficiencies and Jails SEAs 
warrants continued attention by EPA 
just asa manufacturer with a minimal 
program is  likely to receive Jew SEAs if 
it routinely designs and produces 
engines well below emission standards. 
Likewise, manufacturers who -set 
unusually low FELs in  averaging 
programs will be subject to extra 
scrutiny.

Substantial ccmsrderatron will be 
given to assembly line testing required 
by CARB on engine families sold 
nationwide when the "GARB test 
protocols (for example, sampling plan) 
are as stringent as EPA’s. While ETA 
will not reduce its annual limits based 
on CARB audits, rt will work together 
with CARB to exchange emission test 
data and consequently more efficiently 
assess compliance with applicable 
standards.

Manufacturers will be notified -of 
SEAs by means b fa  test -order. EPA 
proposed that the test order would 
specify the engine family io  be audited, 
or EPA could specify an engine
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configuration or range of configurations 
from a family to be audited. 
Manufacturers commented that, by 
auditing engine families, EPA could be 
significantly increasing the SEA burden 
on manufacturers. However, as 
indicated in the NPRM, EPA planned to 
consider requests by manufacturers to 
exclude particular engines or 
configurations from test samples for 
reasons such as urgent customer orders 
or to minimize test cell set-up time. EPA 
still plans to consider those requests.

EPA proposed that imported engines 
could be selected at ports of entry or 
storage locations in die U.S. SEA 
engines are typically selected from the 
point of final engine assembly or from 
a storage or shipping facility. 
Manufacturers commented that 
selecting foreign-produced engines at 
ports should be an option but not a 
requirement. Comments also indicated 
that port selections could significantly 
increase the manufacturers’ SEA costs.

However, as indicated in the NPRM, 
manufacturers could designate selection 
locations to minimize disruption and 
shipping costs. EPA would not likely 
select engines for SEAs that are only 
imported installed in equipment; 
instead, SEAs of those engines would 
usually occur during foreign trips by 
SEA staff.

The total number of engines tested in 
an SEA will be dictated by the number 
of engines required to reach the 
statistically acceptable pass/fail 
decision within the sampling plan 
applied. As in the on-highway program, 
these sampling plans were designed to 
meet a 40 percent Acceptable Quality 
Level (AQL),

EPA proposed to use the same 
sampling plans used for the on-highway 
HDE SEA program with two revisions. 
The proposed revisions were to include 
a sampling plan (Plan AA) for lower 
production engines and to permit the 
use of the on-highway sampling plan A 
on families with projected production 
between 20 and 99 engines. Plan AA 
was proposed as an option for families 
with projected annual production 
between 20 and 50 engines and to 
permit an audit pass decision in as few 
as three tests with a maximum of 20 
tests.

Manufacturers requested that EPA 
provide further flexibility in the use of 
sampling plans. It was requested that 
EPA make each sampling plan available 
for manufacturers regardless of the 
audited engine’s projected annual 
production. It was also requested that 
EPA permit the use of CARB’s low- 
volume sampling plan which permits a 
pass decision in as few as two tests and

has a maximum test sample of ten 
engines.

EPA is not adopting CARB’s low- 
volume sampling plan for the SEA 
program. EPA believes this sampling 
plan’s consumer risk is too great to 
justify its use in a federal emission 
compliance program. However, EPA 
may consider requests by manufacturers 
to terminate testing early during SEAs of 
low production families when the audit 
results are significantly and consistently 
below each applicable standard or FEL, 
and selection of additional engines 
would be difficult or cause a delay in 
shipment of customer-ordered engines, 
or the manufacturer’s test facility does 
not have sufficient capacity to- 
expeditiously conclude the SEA.

As proposed, failure of an SEA may 
result in suspension or revocation of the 
certificate of conformity for that engine 
family. To have the certificate reinstated 
subsequent to a suspension, or reissued 
subsequent to a revocation, the 
manufacturer must demonstrate, by 
showing passing data that 
improvements, modifications, or 
replacement have brought the family 
into compliance. The regulations 
include hearing provisions which allow 
the manufacturer to challenge EPA’s 
suspension or revocation decision based 
on application of the sampling plans or 
the manner in which tests were 
conducted.
S. Averaging, Banking and Trading 
(ABT)
1. Inclusion of ABT

EPA proposed ABT for NOx 
emissions from large nonroad Cl 
engiqes. This market-based incentive 
program is designed to provide 
manufacturers with flexibility in 
meeting the NOx standard while 
achieving a target level of 
environmental benefits.

Many commenters supported the 
inclusion of ABT. Others opposed the 
program. One commenter believes that 
the program would be overly complex, 
difficult to enforce, and would decrease 
the effectiveness of the standard by 
increasing the overall emissions,.

EPA disagrees. The target level of 
environmental benefits was proposed 
with ABT in mind. In EPA’s opinion, 
and as discussed in the NPRM, the 
flexibilities afforded by ABT are 
appropriate to achieve the 9.2 g/kW-hr 
NOx average emission standard and the 
resultant target 37 percent reduction in 
fleet emissions upon fleet turnover. EPA 
is confident that the target level of 
environmental benefits will be achieved 
by this regulation.

2. Participation of California-certified 
Engines in ABT

EPA proposed that engines sold in 
California and subject to California 
emissions standards would not be 
included in the federal ABT program. 
EPA also proposed that engines sold in 
California but preempted from 
California regulation or not subject to 
California emission standards (primarily 
construction and farm equipment below 
130 kW (175 hp)) be eligible to 
participate in ABT.

One commenter preferred to have a 
50-state credit exchange program which 
would include all engines shipped to all 
50 states regardless of the state 
regulations. Other commenters believed 
that the engines subject to state 
regulations should be excluded from 
participation in the program. Also, one 
commenter preferred that all engines 
sent to California not be included in the 
federal ABT program and recommended 
the compromise of having a California- 
only averaging set.

EPA believes that to maintain the 
effectiveness of the separate California 
and national emission standards, any 
engines both sold in California and 
subject to California regulations (or both 
subject to regulations and sold in other 
states that adopt California’s regulations 
under section 209(e)(2)(B)) should not 
be allowed to participate in the federal 
ABT program. Although a 50-state 
scenario would reduce the tracking 
burden on manufacturers, reduced 
tracking burden is not a sufficient 
reason in EPA’s opinion to include 
California engines. Because California 
does not allow ABT, all engines both 
sold in the California market and subject 
to California regulations will be at or 
below the NOx standard finalized by 
EPA today. Therefore, including these 
engines in the national average could 
cause the average emissions of engines 
in the other 49 states to exceed the 
standard. Finally, engines sold in 
California but not subject to California 
emission regulations are subject to 
federal regulations and, thus, may 
participate in ABT.
3. Power Ratings for Credit Calculations

EPA proposed to calculate credits by 
taking the difference between the 
standard and the FEL, times the sales 
volume of engines participating in the 
program, times the power rating. The 
power rating was proposed to be the 
largest power rating within an engine 
family for those families using credits, 
and the smallest rating within an engine 
family for families generating credits.

Some commenters claimed that the 
proposed method for determining the
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power rating for credit calculations 
translates into a significant (greater than 
50 percent) reduction in the number of 
credits generated and an increase in the 
number of credits used. They 
recommended that families be divided 
into subfamilies, and the most 
environmentally-safe power rating be 
drawn from each subfamily for credit 
calculations. An engine family would 
have to consist of a broad range of 
power ratings to realize either a 50 
percent reduction in credit generation or 
a 50 percent increase in credit use. EPA 
stated in the NPRM that it would not 
allow multi-configuration engine 
families to be arbitrarily divided into 
multiple engine families to maximize 
credit generation or minimize credit 
usage.

However, in those specific cases 
where such a broad range of power 
ratings occur in one family, a 
manufacturer would likely be able to 
demonstrate, consistent with § 89.116— 
96(d) of the regulations, that the 
expected useful life emission 
characteristics of some configurations 
within a broad engine family warrant a 
separate engine family designation. This 
would mitigate the credit reduction 
caused by extremely broad engine 
families while maintaining EPA’s intent 
that subcategories not be established for 
the sole purpose of maximizing credits.
4. Discounting of Credits

EPA’s proposed ABT program did not 
include a discount on credits. The 
proposal did specify a first in, first out 
(FIFO) accounting system for credits 
used in averaging (see § 89.204-96(b)); 
this effectively extends FIFO to banking 
and trading because in order to 
ultimately use banked or traded credits, 
they must be averaged.

Some commenters approved of the 
absence of a discount on banked or 
traded credits. One commenter 
disapproved because discounting, 
which is included in the on-highway 
heavy duty averaging program, is 
viewed as ensuring that a tangible 
environmental benefit will accrue from 
a banking program. This commenter 
would prefer a reduction in available 
banked credits through discounting or 
the use of a last in, first out (LIFO) 
accounting system to mitigate this effect 
overtime.

EPA determined that a discount was 
appropriate for the on-highway heavy 
duty ABT program.17 The rationale for 
the credit discount was two-fold. First, 
additional environmental benefits were 
desired from banking and trading over 
and above the benefits produced from

17 55 FR 30584, 30592-30593 (July 26,1990).

the averaging program already in place 
when banking and trading were added. 
Credit discounting was determined to be 
an appropriate method of providing a 
tangible environmental benefit, so that 
both manufacturers and the public 
would share the benefits created by the 
addition of banking and trading.
Second, EPA believed that the amount 
of the discount would not be a 
disincentive toward participation in the 
program. Although a credit discount 
may be appropriate for the on-highway 
heavy duty ABT program, where 
banking and trading were promulgated 
separately from averaging, EPA is not 
promulgating a credit discount for 
today’s action. The level of 
environmental benefits, the level of the 
emission standard, and the banking and 
trading components of the ABT program 
were determined in conjunction with 
one another. Therefore, a credit 
discount for today’s action is not 
necessary.

One commenter requested that if EPA 
was not requiring discounting, the 
Agency should require the use of LIFO 
as a means to minimize the value of 
early banking and of banking in general. 
Under a FIFO accounting system, older 
banked credits must be used in the 
current year’s average before credits 
generated in the current year. This 
potentially allows manufacturers to 
bank all the current year’s credits, 
which will have a three year potential 
credit life, if manufacturers are able to 
use previously-banked credits or 
purchased credits to offset those engines 
with FELs above the standard. This 
encourages manufacturers to achieve 
more emissions reductions earlier* 
wfyich may be beneficial for the 
environment. Mandating a LIFO 
accounting system may discourage early 
emission reductions and was not 
proposed by the Agency.
5. Allowing Early Banking of Emission 
Credits

Some commenters supported EPA’s 
proposal to allow manufacturers to bank 
credits one year in advance of the 
implementation date in order to provide 
incentives to introduce clean technology 
a year early. One commenter suggested 
allowing early banking starting in 1995 
regardless of the phase-in 
implementation date. One commenter 
believed that early banking should be 
excluded in order to prevent the 
generation of windfall credits.

The Agency believes that incentives 
should be provided for manufacturers to 
make early use of clean technology. This 
consideration outweighs the Agency’s 
concerns regarding the minimal number 
of credits that may be generated a year

in advance by the small percentage of 
engines which already meet the 
upcoming standard. EPA presented an 
analysis in the NPRM demonstrating 
that credits from this small percentage 
of engines did not represent significant 
windfall credits.

Although EPA supports early banking 
incentives for the introduction of clean 
technology, EPA does not support 
allowing early banking starting in 1995 
regardless of the phase-in 
implementation date. EPA proposed the 
phase-in implementation dates because 
many manufacturers had informed EPA 
that additional leadtime is necessary for 
particular sizes of engines. Although it 
would be beneficial to the environment 
to have clean engines introduced earlier, 
EPA is not allowing early banking 
beyond one year because the larger 
number of engine families and the 
extended years of early banking would 
increase the potential of windfall 
credits.
6. Early Banking Credit Generation 
Level

EPA proposed to allow manufacturers 
to generate credits one model year prior 
to the implementation date of the 
standards. EPA proposed that engines 
banking early must have NOx emissions 
below 9.2 g/kW-hr and could generate 
credits up to the 9.2 g/kW-hr according 
to § 89.207-96 and bank these credits 
for future use.

One commenter opposed the idea of 
early banking. However, several 
commenters disagreed on the credit 
generation level. Some commenters 
recommended that, to create an 
incentive for manufacturers to meet the 
standards early, they should be allowed 
to generate credits up to 11.9 g/kW-hr. 
Another commenter opposed the credit 
generation level of 11.9 g/kW-hr.

EPA believes that it is inappropriate 
to establish a credit generation level 
above 9.2 g/kW-hr due to the possibility 
of windfall credits. EPA did not receive 
data to indicate that emission credits 
granted to industry at the 11.9 g/kW-hr 
level would be, overall, less than or 
equal to the environmental benefits 
gained by the early banking program. 
Therefore, manufacturers participating 
in early banking may only generate 
credits up to 9.2 g/kW-hr.
7. Liability and Noncompliance

Several commenters were concerned 
about the enforcement of the ABT 
program. One commenter wanted 
assurance that strict penalties were in 
place for exceeding FELs and other 
commenters wanted assurance that 
adequate compliance demonstration 
methodologies were in place.
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EPA has substantial experience in 
enforcement of vehicle and engine 
emissions from the on-highway ABT 
program. This experience will be carried 
forward to the nonroad program. EPA 
will ensure that manufacturers are held 
responsible for meeting the FELs that 
they set, that the FELs are carefully 
monitored by means of the SEA . 
program, and that overall compliance is 
effectively monitored. Further, 
manufacturers will not be allowed to 
use credits to remedy FEL exceedances 
detected by EPA enforcement.
8. Disclosure of Credit Information

Due to the connection between credit 
information and confidential sales 
information, EPA regulations 
concerning the release of confidential 
business information have restricted the 
public’s  opportunity to review 
manufacturers’ submission of credit 
generation and usage. EPA is currently 
discussing with the participating 
manufacturers in the on-highway ABT 
program the possibility of implementing 
a means of allowing the public to access 
enough information to make general 
assessments about the effectiveness of 
the ABT program on a regular basis. The 
Engine Manufacturers Association 
concurs that it  is important to provide 
an ongoing opportunity for the public to 
evaluate the overall progress of the 
program. EPA and EMA expect to 
finalize an agreement in the near future 
on the periodic release of credit data in 
a format that would be useful to the 
public. . *• v
T. N onroad Equipm ent D efinition

EPA is finalizing the following 
definition for the term nonroad 
equipment: “Nonroad equipment means 
equipment that is powered by nonrpad 
engines.” This definition follows 
Congress’ format for defining “nonroad 
vehicles.” EPA believes this definition 
will clarify use of the term nonroad 
equipment.

Defining the term nonroad equipment 
is a logical outgrowth of this 
rulemaking, is in keeping with the 
intent of Congress, and clarifies EPA’s 
use of the term. EPA also notes that the 
definition of the term “nonroad vehicle” 
has been revised to match the statutory 
definition; instead of defining nonroad 
vehicles as vehicles propelled by 
nonroad engines, they are defined as 
vehicles powered by nonroad engines.
U. Definition o f  New

In the September 6,1991 NPRM 
proposing regulations under section 
209(e) of the CAA regarding preemption 
of state nonroad regulations, EPA 
proposed a definition of “new nonroad

engine” and “new nonroad vehicle." In 
that NPRM, EPA defined “new nonroad 
engine" and “new nonroad vehicle” to 
mean a nonroad engine or a nonroad 
vehicle the equitable or legal title to 
which has never been transferred to an 
ultimate purchaser. EPA did not provide 
a definition of“new” in its May 17,
1993 NPRM because EPA expected that 
the definition of “new” promulgated in 
the context of the section 209(e) 
rulemaking would control how “new” 
would be defined in this rule. However, 
EPA has not yet promulgated its section 
209(e) regulations. Therefore, EPA is 
finalizing a definition of “new” in this 
rulemaking relying in part on the 
definition proposed in the September 6, 
1991 NPRM and the comments received 
in response to that NPRM.

Ultimate purchaser was proposed to 
be defined as the first person who in 
good faith purchases such a new 
nonroad vehicle or nonroad engine for 
purposes other than resale.
Additionally, with respect to imported 
nonroad engines, EPA proposed to 
define “new” nonroad engine to be a 
nonroad engine manufactured after the 
effective date of a regulation issued 
under section 213 which would be 
applicable to such engine had it been 
manufactured for importation into the 
United States. These definitions also 
applied to “new locomotives" and “new 
engines used in locomotives.”

Comments on EPA’s proposed 
definition of “new” were several. First, 
CARB, the San Diego Air Pollution 
Control Board (SDAPCB), and the 
Manufacturers of Emissions Controls 
Association (MECA) supported EPA’s 
definition. CARB asked that EPA clarify 
which regulatory activities states may 
perform; for example, whether states 
may require in-use testing and impose 
add-on or retrofit requirements. On the 
other hand, many commenters, 
including U.S. Representative Terry 
Bruce, the Equipment Manufacturers 
Institute (EMI), the Engine 
Manufacturers Association (EMA), and 
the Portable Power Equipment 
Manufacturers Association (PPEMA), 
opposed EPA’s proposed definition and 
proposed that “new” should mean 
manufactured after either the effective 
date of the Clean Air Act Amendments, 
November 15,1990, or after federal 
regulations take effect. These 
commenters believe that Congress 
intended an “absolute” preemption. 
That is, the nonroad engines and 
vehicles in the preempted categories 
manufactured after November 15,1990 
would never be subject to any kind of 
state emission regulation. EMA 
commented that if EP A does not accept 
the latter definition, it should expand its

proposed definition so that engines 
remain “new” until they have exceeded 
their useful life.

Commenters in the railroad industry 
also supported a definition of “new” as 
“manufactured after November 1990” 
and stated further that the railroad 
industry has traditionally been 
preempted from state regulation, such as 
in the area of safety. The same 
commenters indicated that they believe 
that state control of locomotive 
emissions or state enforcement of 
federal standards would interfere with 
interstate commerce. Railroad 
commenters also stated that any 
standards for rebuilt or remanufactured 
engines or locomotives should be 
uniform federal standards—not state 
standards. Furthermore, if 
remanufactured engines were rebuilt to 
comply with such federal standards, 
they should be considered “new”.

Commenters also opposed the 
proposed definition regarding imported 
vehicles and engines because the 
definition of “ new” was different 
depending upon whether the nonroad 
engine was produced domestically or 
abroad.

These proposed definitions for “new 
nonroad vehicles” and “new nonroad 
engines” parallel the definitions of 
“new motor vehicles” and “new motor 
vehicle engines” in section 216 of the 
Clean Air Act. The definition of “new” 
proposed for imported nonroad engines 
was intended to address nonconforming 
engines which may become subject to 
federal emission requirements at the 
time the engine or vehicle is imported 
into the United States. The Agency has 
decided to delete this definition of 
“new” for imported engines. EPA agrees 
with the commenters that imports and 
domestic products should generally be 
treated alike for regulatory purposes. 
Today’s rule treats domestic and 
imported nonroad engines the same way 
for purposes of determining whether 
they are new.

This final rule establishes for the 
purpose of these federal regulations, a 
definition of “new” as it applies to all 
domestically manufactured and 
imported “new nonroad engines,” “new 
nonroad vehicles,” and “new nonroad 
equipment. ” 18 New nonroad engines, 
vehicles, and equipment are defined as 
engines, vehicles, and equipment the 
equitable or legal title to which has not 
been transferred to an ultimate 
purchaser. The ultimate purchaser is

1BThis final rule <loes not provide a final 
definition of “new” for the purposes of determining 
the scope of preemption of state nonroad 
regulations under section 209(e). EPA shall finalize 
its definition of “new” as applied to preemption of 
state regulations in a later rulemaking.
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defined as the first person who in good 
faith purchases such engine, vehicle, or 
equipment for purposes other than 
resale. For some engines, vehicles, or 
equipment the passage of title in the 
United States may not formally occur or 
manufacturers may retain title and lease 
the engines or equipment. In these 
cases, a domestic or imported nonroad 
engine, nonroad vehicle, or nonroad 
equipment will retain its status as 
“new” until such engine or vehicle is 
“placed into service.” An engine, 
vehicle, or equipment is considered 
“placed into service” when the engine, 
vehicle, or equipment is used for its 
functional purposes. EPA believes that 
the definition of new should include the 
“placed into service” addition to the 
motor vehicle definition of new found 
in section 216 of the Act because of the 
nature of the nonroad market. Nonroad 
engines, nonroad vehicles and nonroad 
equipment are often leased and 
maintained by the manufacturer well 
into the useful life of the nonroad 
equipment. A piece of equipment, the 
title of which has passed to the ultimate 
purchaser, should not be treated 
differently than a piece of equipment 
which is being used but has not yet 
passed to an ultimate purchaser.

The Agency believes that this 
definition of “new” comports with the 
language, intent and structure of the 
Clean Air Act and is a permissible 
construction of the statute. Contrary to 
the assertion of some commenters,
EPA’s definition of “new” is consistent 
with the dictionary definition of the 
word as "having existed or been made 
but a short time.” Webster’s Ninth New 
Collegiate Dictionary, 1990. Generally 
speaking, manufactured products are 
sold soon after they are made and are 
considered new until they are sold or 
used. The commenters’ definition of 
new—anything manufactured after the 
Clean Air Act Amendments’ enactment 
or an applicable regulation’s 
promulgation—would mean, by 
contrast, that any engine manufactured 
after a certain date would be new 
forever. This is certainly not the plain 
meaning of “new.” Congress could have 
stated that the federal preemption 
applied to certain equipment 
manufactured after a certain date, but 
Congress did not do so. Elsewhere in 
title II, Congress specified that a 
provision only applied to products 
manufactured after a certain date (see, 
section 218 requiring a ban on engines 
manufactured after the 1992 model year 
that require leaded gasoline) or first 
introduced into commerce after a 
certain date (see, section 211(f) 
regarding prohibition on fuels that are

not substantially similar to fuels used to 
certify vehicles as meeting emission 
standards). The lack of such a date here 
further supports that Congress intended 
“new” to mean newly manufactured 
and not yet sold.

The legislative record also shows 
Congressional intent that “new” should 
refer to newly manufactured products.
In his colloquy with Senator Wilson 
explaining the final version of section 
209(e), Senator Chafee notes that 
“because the preemption is limited to 
new engine standards only, States can 
continue to require existing and in-use 
nonroad engines to reduce emissions 
* * *” [Emphasis added] 136 Cong.
Rec. S17237 (October 26,1990). This 
language is echoed by similar language 
from Senator Baucus in his report to the 
Senate on the conference bill. 136 Cong, 
Rec. S16976 (October 27,1990). If 
Congress intended the definition of new 
nonroad engines or equipment, and as a 
result the preemption, to apply to an 
engine for its entire life, then it would 
appear that there would be no 
distinction between new and in-use 
nonroad engines, as an engine 
manufactured after a certain date would 
always be new. Yet the statements of 
Senator Chafee and Senator Baucus 
clearly contemplate such a distinction.

The Agency’s definition of new is also 
consistent with the way the Act 
approaches motor vehicle emission 
control. As noted earlier, section 216 
defines new in the context of motor 
vehicles as “a motor vehicle the 
equitable or legal title to which has 
never been transferred to an ultimate 
purchaser.” The Act applies federal 
emissions standards to “new” vehicles. 
These federal Standards are enforced 
through certification, assembly line, and 
recall testing. States, on the other hand, 
have a role in motor vehicle emission 
control through inspection/maintenance 
programs and are not restricted from 
controlling used vehicles. The section 
209(a) prohibition of state regulation of 
motor vehicles addresses only “new” 
motor vehicles and engines and 
prohibits state regulation that occurs 
before sale, titling, or registration of the 
vehicle.19

The Clean Air Act Amendments of 
1990 take a parallel approach to 
nonroad standards and enforcement. 
Section 213 provides EPA with 
authority to set standards for “new” 
engines and provides for federal

19 Section 209(a) provides, in part, “. . *. No State 
shall require certification, inspection, or any other 
approval relating to the control of emissions from 
any new motor vehicle or new motor vehicle engine 
as condition precedent to the initial retail sale, 
titling (if any), or registration of such motor vehicle, 
motor vehicle engine, or equipment.”

enforcement of such standards in the 
same manner as motor vehicle 
enforcement. Furthermore, nothing on 
the face of section 209(e) or section 213 
indicates that Congress intended “new” 
to be interpreted differently in the 
nonroad and motor vehicle contexts.20 
Given that the preemption provisions 
for new motor vehicles and new 
nonroad engines appear in the same 
section of the Glean Air Act, it is 
reasonable to believe that Congress did 
not intend for the word “new” to be 
defined differently within the same 
section without stating this intent 
explicitly.21

There is not a compelling policy or 
factual justification for defining new 
differently in the nonroad and motor 
vehicle contexts. State regulation of 
nonroad engines does not generally 
present any greater degree of disruption 
of the movement of products, engines or 
equipment between states than does 
regulation of motor vehicles. The 
comments provide little if any 
justification, in terms of relevant 
distinctions between motor vehicles and 
nonroad engines, to justify such a 
significant departure from EPÀ’s 
established practice for regulating 
mobile sources.

The Agency’s definition of new is also 
consistent with case law. In Allway 
Taxi, Inc. v. City o f  New York,2* the 
court held that where the exercise of 
local police power serves the purpose of 
a federal act—the Cleain Air Act in that 
case—the preemptive effect of the act 
should be narrowly construed. In 
keeping with that principle, EPA 
believes that the definition of “new” 
should be construed narrowly in order

“  Much of the argument below discusaes the 
definition of “new” as applied to section 209 of the 
statute. However, these arguments are equally valid 
for the purposes of defining “new” under section 
213, especially given the integrated nature"jf Part 
A of Title ff, the legislative and statutory history, 
and practical necessity. For example, consistent 
definitions of new under sections 209 and 213 are 
likely to ensure that there are no unintended gaps 
in regulation or unintended dual regulation. Also, 
the statutory definition of “new motor vehicle” and 
“new motor vehicle engine” are applicable equally 
to federal regulations and preemption of state 
regulations. EPA generally sees no logical reason to 
treat nonroad engines differently. However, see the 
discussion in footnote 21.

21 EPA recognizes that regulation of locomotives 
presents Unique circumstances, including questions 
regarding interstate commerce, that require special 
attention. EPA therefore believes that the definition 
of “new” as used in “new locomotive” and “new 
engine used in a locomotive” may need to be 
treated differently for the purposes of determining 
preemption of state regulation under section 209(e) 
than it is treated for the purpose of federal 
regulation under section 213(a). This issue will be 
addressed in a later rulemaking.

22 Allway Taxi, Inc. v. City of New York, 340 F. 
Supp. 1120 (S.D.N.Y.), a jfd , 468 F.2d 624 (2d Cir. 
1972).



3 1 3 3 0 Federal Register / Vol. 59, No. 1 Í6  / Friday, June 17, 1994 / Rules and Regulations

to protect states’ rights, particularly in 
an area such as public health in which 
states traditionally exercise control. 
California's nonroad regulations will 
serve the purpose of the federal act by 
improving air quality.

In Allway Taxi, the court discussed 
the federal preemption of new motor 
vehicles and interpreted the meaning of 
new motor vehicle as defined in Section 
216 of the A ct The court noted that this 
definition “reveals a dear congressional 
intent to predude states and localities 
from setting their own exhaust emission 
control standards only with respect to 
the manufacture and distribution of new 
automobiles."23 The court stated further 
that the narrow purpose in the 
definition is reinforced by prohibiting 
states and localities from setting 
emission standards before the initial 
sale or registration of an automobile. 
Congress specifically declared that 
section 209 did not preempt states from 
regulation of the use or movement of 
motor vehicles after they have reached 
their ultimate purchasers.24

EPA believes that the further a state 
requirement is removed in time from the 
manufacture and distribution o f new 
engines, the less interstate commerce is 
likely to he burdened. Furthermore, the 
legality of particular regulatoiy controls 
that a state may impose on nonroad 
vehicles or engines that are no longer 
new will depend upon the burden that 
such controls place on interstate 
commerce, hi fact, the court in Allway 
Taxi stated that a state or locality is not 
free to impose its own emission control 
measures the moment after a new car is 
bought and registered. “That would be 
an obvious circumvention of the Clean 
Air Act and would defeat the 
congressional purpose of preventing 
obstruction to interstate commerce.”25 
The court further stated that federal 
preemption does not, however, preclude 
a state from imposing its own exhaust 
emission control standards upon the 
resale or reregistration of the 
automobile. Furthermore, states aré not 
precluded from setting standards for 
licensing of vehicles for commercial 
use. These types of regulations, wbich 
are more removed, ' ‘would cause only 
minimal interference with interstate 
commerce, since they would be directed 
primarily to intrastate activities and the 
burden of compliance would be on 
individual owners and in-state users 
and not on manufacturers and 
distributora.“ 26

23 Id. at 1124.
24 Id.
25 Id.
26 Id.

EPA expects that the principles 
articulated in Allway Taxi will be 
applied by the courts to any State 
adoption of in-use controls. For 
example, manufacturers have voiced a 
concern that California would attempt 
to impose in-use emission control 
measures that would apply immediately 
after a new vehicle or engine were 
purchased. As the Allway Taxi court 
said, such standards applied to almost- 
new vehicles would be an attempt to 
circumvent section 209 preemption and 
would obstruct interstate commerce.27

It should be noted that section 
209(e)(2) of die Act does not prevent 
California or other states from regulating 
nonroad engines and vehicles in use.28 
EPA believes that the requirements of 
section 209(e)(2) apply only to new 
nonroad engines and vehicles. The 
requirements of section 209(e)(2) are 
only required for nonroad engines and 
vehicles the regulation of which has 
been preempted. The language of 
section 209(e)(2) does not state any clear 
preemption, either for new or in use 
vehicles. The only clear preemption of 
state regulation of nonroad engines 
occurs in section 209(e)(1) and section 
209(a).29 Both of these subsections are 
limited to new engines and vehicles. 
Given the general legal presumption 
against reading a preemption more 
broadly than explicitly required, as 
discussed in Allway Taxi, a preemption 
of state regulation of nonroad engines

27 Id. EPA expects the reasoning and policy 
outlined above in the Altway Taxi discussion to 
apply to locomotives -although its implementation 
is dependent upon the ultimate definition of new 
locomotive.

28 In-use testing and recall programs of the type 
set forth in section 207 ensure compliance with 
standards required to be met by manufacturers at 
the time of certification of the engine. Because these 
in-use standards relate to the original manufacture 
of the engine and place the burden of compliance 
upon the manufacturer, they are deemed to be 
standards affecting a new motor vehicle or a new 
nonroad engine and thus require a waiver under the 
criteria of section 209(b) or 209(e)(2) respectively.

29 Section 209(a) applies to nonroad vehicles 
because of the language of section 213(d) of the Act, 
which specifically requires that EPA's standards 
regulating nonroad engines and vehicles be subject 
to sections 206, 207, 208 and 209 of the Act, with 
such modifications of the applicable regulations as 
the Administrator deems appropriate. Thus, 
Congress clearly anticipated that all of section 209 
would be applicable to nonroad engines. 
Subsections (a) through (d) of section 209 do not 
specifically reference nonroad engines, nor do 
sections 206, 207 or 208. However, the language of 
section 213(d) clearly is intended to apply such 
provisions to nonroad engines. Further indication 
of Congress’ intent is the language of the last 
sentence of section 209(e)(1), which states that 
subsection 209(b) does not apply for purposes of 
subsection (e)(1). (¡Section 209(b) provides the 
procedure under which California can receive a 
waiver of section 209(a) preemption for motor 
vehicles.) This sentence would not have been 
necessary unless subsection 209(a) through (d) 
otherwise applied.

and vehicles in use should ncrt be 
readily implied.

Another indication that section 
209(e)(2) was not intended to apply to 
most in-use regulations of nonroad 
engines Is the fact that neither the 
Senate nor the House version of the 
1990 Act amendments would have 
preempted state regulation of anything 
but new nonroad engines. Neither 
version would have expressly 
preempted regulation hi use. It would 
be unusual for a bill to come out of 
conference with a broader preemption 
than existed in either house and without 
any mention in the legislative history 
that such broader preemption had been 
mandated. In’fact, both Senators Chafee 
and Baucus believed that the scope of 
the preemption had been narrowed from 
the House bill, not widened.30

In fact, as the legislative history 
indicates, it appears that Congress 
intended the preemption provisions of 
section 209, as applied to nonroad 
engines, to be analogous to the 
preemption provisions as applied to 
motor vehicles, except that California 
cannot request any waiver of the Federal 
preemption of state regulation of new 
small farm and construction equipment 
and locomotives.

Further indication that section 
209(e)(2) was not intended to apply to 
in-use regulations is the fact that, if the 
subsection were applied to in-use 
regulations, then California would be 
the only government (local, state or 
federal) that could directly set 
regulations for nonroad engines in use. 
EPA’s mandate under section 213 
applies only to new engines. Therefore, 
EPA will not promulgate standards for 
in-use regulation of nonroad engines 
under section 213, beyond in-use 
regulations normally associated with 
new certified engines (e.g . in-use testing 
and recall requirements under section 
207). States cither than California would 
not be able to regulate nonroad engines 
in use [e.g. operation controls under 
section 209(d)) until California regulates 
them and could only regulate them in a 
manner identical to California’s 
regulations. Nothing in the legislative 
history indicates such a dramatic 
departure from the current ability of 
states and local authorities to regulate 
emissions of mobile sources in use.

30 Both Senators declare that state preemption is 
limited to new locomotives and new small farm and 
construction equipment. Both mention that states 
may still regulate other new nonroad equipment, 
presumably after receiving EPA approval. Finally, 
each declare that states also fully retain existing 
authority to regulate emissions from all types of 
existing or in-use nonroad engines by specifying 
fuel quality specifications, operational modes or 
characteristics or measures that limit the use of 
nonroad engines or equipment.
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Therefore, if  section 209(e)(2) is 
determined to apply to in-use 
regulations, the entire United States 
regulatory scheme for regulation of 
nonroad engines in use would be 
dependent on the actions of one state, 
California. Congress could not have 
meant to grant such plenary power to a 
single state.

This is especially true given the 
location-specific nature of in-use 
regulations. In-use regulations, such as 
time of use or place of use restrictions 
(e.g. high occupancy vehicle lanes) are 
typically very site specific. An in-use 
regulation suitable for California, or in 
part of California, may have little or no 
relevance or practicality to the type of 
in-use regulation suitable for another 
area. Such regulations which primarily 
effect local users are more appropriately 
controlled and implemented by local 

. and state governments.
Moreover, section 209(d) of the Act 

clearly limits the preemption of state 
regulation in use. It states that “nothing 
in this part shall preclude or deny to 
any other State or political subdivision 
thereof the right otherwise to control, 
regulate, or restrict the use, operation or 
movement of registered or licensed 
motor vehicles.” As was stated above, 
section 209 as a whole applies equally 
to nonroad engines. Thus, section 
209(d) should be interpreted to mean 
that, unless state regulation of use of 
nonroad engines is specifically 
preempted, section 209 should not be 
interpreted to grant any implicit 
preemption, except within the 
framework of Allway Taxi.

Given the language of section 209 and 
the lack of any express preemption, the 
legislative history of these provisions, 
and the general presumption against 
providing broad preemption where such 
preemption is not made explicit, EPA 
believes that it is clear that section 
209(e)(2) does not apply to in use 
regulation of nonroad engines.

While EPA recognizes the important 
principle of narrowly construing the 
preemptive effect of the Act as 
explained in Allway Taxi, EPA also 
notes that certain state regulations that 
may be characterized as “in-use” 
regulations may be preempted because 
they are effectively regulations on the 
design of new engines rather than on the 
use of “in-use” engines. Industry has 
expressed concern that states might 
impose retrofit requirements on nonroad 
engines and vehicles as soon as they are 
introduced into commerce, or when 
such engines are being rebuilt, or at a 
date after which nonroad engines are

typically rebuilt.31 EPA recognizes that 
CARB does not envision a retrofit 
requirement and that, because of the 
nature of the nohroad market, it is 
unlikely that other states would adopt 
such a requirement.32 However, given 
EPA’s definition of new and the scope 
of the definition within this rulemaking, 
this issue could arise when other states 
plan their in-use emission strategy. In 
such a case, EPA believes that a retrofit 
requirement mandating a retrofit of a 
nonroad engine immediately after the 
engine is no longer new is adverse to the 
Congressional intent of section 209(e) 
and the principles laid out in Allway 
Taxi. Therefore, in this scenario, such a 
retrofit requirement would be deemed 
an in-use emission standard relating 
back to the original design of the new 
engine by the original engine 
manufacturer (OEM) and would be 
subject to the waiver criteria of section 
209(e)(2). Within this same scenario, 
only California could adopt such a 
requirement and other states could only 
adopt California’s requirement if 
California subsequently was granted a 
waiver. However, after a reasonable 
amount of time has passed and the 
engine is no longer new (most likely 
when an engine is being rebuilt), modest 
retrofit requirements would most likely 
not be deemed to significantly affect the 
OEM and thus such requirements would 
not be subject to subsection 209(e)(2). In 
this second scenario, the modest retrofit 
requirements would still be subject to 
challenge in court under the Allway 
Taxi criteria.33

Therefore, the Agency has determined 
that nonroad engines and nonroad 
vehicles will be “new” for purposes of 
the Act until the equitable or legal title 
passes to the ultimate purchaser, or if 
title passage does not occur, then the

31 See Oral Statement of the Engine Manufacturers 
Association, Docket entry IV-F—7, which states 
“The ultimate purchaser must have the assurance 
that the engine * * * she might purchase, and 
which properly meets EPA requirements * * * is 
’good’ until that engine is ready to be rebuilt. No 
state should be allowed to impose retrofit standards 
on engines which otherwise conform to EPA 
requirements.”

32 See Letter from Mr. Cackette, CARB to Mr. 
Mandel, EMA, dated July 20,1993, Docket entry 
IV—I—55.

33 EPA’s definition of "new” does not present a 
problem for engines or equipment that do not sell 
relatively quickly [e.g., within a year o f being made) 
in California. If California’s  regulation set standards 
applicable to "new” engines, i.e, as of the date title 
passed, regardless of when the engine was 
produced, then an engine manufactured in 1990 but 
not sold until 1994 would be subject to 1994 
emission standards. This problem is avoided since 
California’s Utility Engine Rule ties the date of 
manufacture to the standard, therefore a 1990 
engine would be subject to a 1990 standard and a 
1994 engine subject to a 1994 standard.

engine or vehicle will be new until 
placed into service.
V. Definition of Locomotive

The September 6,1991 NPRM to the 
California nonroad preemption 
regulation defined locomotive as a self- 
propelled piece of on-track equipment 
(other than equipment designed for 
operation both on highways and rails, 
specialized maintenance equipment, 
and other similar equipment) designed 
for moving other equipment or carrying 
freight or passenger traffic or both. As 
with the definition of “new,” EPA did 
not propose a definition of locomotive 
in its May 17th NPRM, but is finalizing 
a definition is this rulemaking, relying 
in part on the definition proposed in the 
September 6,1991 NPRM and the 
comments received in response to that 
NPRM. The comments discussed below 
are contained in Docket # A—91—18.

EMA noted a difference between the 
NPRM definition and the definition 
given in the Locomotive Inspection Act 
(LIA) upon which the EPA definition 
was based, but did not recommend EPA 
use the LIA definition in the definition 
EMA provided. The only difference 
between the EPA definition and the LIA 
definition is that the LLA definition of 
locomotive includes a piece of 
equipment without propelling motors 
but with one or more control stands. 
This item was not included by EPA 
since if it has no propelling motors it 
will not be of concern for purposes of 
engine emissions regulations. It is noted 
that neither the Association of American 
Railroads (AAR) nor any railroad 
companies that commented on the 
NPRM, such as Union Pacific and 
Southern Pacific, had any specific 
comments on the definition of 
locomotive.

EMA provided definitions for 
“locomotive” and “locomotive 
engine”.34 Under this definition, the 
regulation of any engine mounted on a 
locomotive (such as an engine driving a 
crane or winch) would be preempted. 
The dictionary definition of 
“locomotive” is a “self-propelled 
vehicle, usually diesel or electric, that 
travels on rails and moves railroad 
cars.” 35 EMA’s definition of locomotive 
engine goes beyond the specific purpose 
of locomotion to include any other 
engine that might be placed on a

34 EMA recommended the following definitions: 
“Locomotive” means a self-propelled piece of on- 
track railroad equipment (other than equipment 
designed for operation both on-highway and on- 
track) and “Locomotive engine” means an engine 
included in a locomotive. See Statement of Engine 
Manufacturers Association, Docket entry IV-G-19.

35 Websters II, New Riverside University 
Dictionary, 1988.
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locomotive. EPA believes that the tefrn 
“locomotive engine” is limited to the 
engine used to propel the locomotive 
and other railroad cars. However, EPA 
does believe that the term “engines used 
in locomotives,” as found in section 
209(e)(1)(B), can be defined to include 
other engines which are mounted on a 
locomotive regardless of whether they 
are used for purposes of self-propulsion. 
EPA notes that under this definitional 
framework the “locomotive” is only that 
piece of on-track equipment which is 
self-propelling and is designed for 
moving other cars containing 
equipment, freight, or passengers. 
“Engines used in locomotives” thus 
includes an engine placed in the 
locomotive to propel the train and also 
includes other engines mounted on the 
locomotive for auxiliary power 
generation for the train, but does not 
include engines mounted on the train 
elsewhere than the locomotive. An 
engine providing power for a crane or 
winch, for example, would only be 
considered preempted from state 
regulation (if it otherwise met the 
requirements for “new”) as “an engine 
used in [a] locomotive” if such engine 
were mounted on the locomotive. EPA 
believes these definitions reflect the 
intent of Congress to reduce the burden 
on interstate commerce for the railroad 
industry, and address EMA’s concerns 
regarding auxiliary engines.36

EPA has stricken the word “carrying” 
from the definition of locomotive. This 
was done to avoid implying that any 
persons or property that were moved by 
the engine had to be located directly on 
the locomotive. The word “moving” in 
the definition is all that is needed to 
give the correct meaning.

For the final rule, EPA has decided 
that a “locomotive” means a self- 
propelled piece of on-track equipment 
(other than equipment designed for 
operation both on highways and rails, 
specialized maintenance equipment, 
and other similar equipment) designed 
for moving other equipment, freight or 
passenger traffic. EPA has also decided 
that the term “engines used in 
locomotives” means either an engine 
placed in the locomotive to move other 
equipment, freight, or passenger traffic, 
or an engine mounted on the locomotive 
to provide auxiliary power.
VII. Cost Analysis

EPA has adjusted its estimate of the 
average annual cost of this rule upward 
from approximately $29 million to $70 
million. EPA has decided to make the 
adjustment after analyzing new

36 See Letter from Glenn Keller, EMA to Joanne 
Goldhand, EPA, Docket entry IV-I-54.

information provided by commenters 
with respect to the engine modifications 
required to meet the adopted emission 
standards and updated cost information 
provided confidentially by 
manufacturers. Based on EPA’s revised 
analysis (see the final version of the 
Regulatory Support Document in the 
docket), the Agency has adjusted the 
present value of the per engine increase 
in retail price of a 1996 model year 
engine upward from approximately 
$110 per engine to approximately $220 
per engine (in 1992 dollars).

To maintain acceptable performance 
throughout the engine speed band, some 
manufacturers commented that they 
will choose to use waste-gate technology 
in lieu of smoke limiters on some of 
their engine models. These 
manufacturers stated that, for their 
engine designs, applying a smoke 
limiter to control smoke could cause a 
performance discontinuity that could 
present a safety concern under certain 
operating conditions. While the cost of 
waste-gate technology was not 
accounted for in EPA’s proposed cost 
impact, the Agency believes it is 
reasonable for manufacturers to use a 
costlier solution in those cases where 
there is a potential performance or 
safety impact. EPA estimates that half of 
the turbocharged engines could be fitted 
with this technology. That represents 
approximately 30 percent of all engines 
covered by this rule with a parallel 30 
percent reduction in use of smoke 
limiter technology. Based on average per 
piece cost figures submitted by 
manufacturers, EPA has calculated that 
the addition of waste-gate technology in 
the technology mix would result in a 
per engine weighted hardware cost 
increase of approximately $35 per 
engine, while the weighted cost due to 
use of smoke limiter technology will be 
revised to $3 per engine.

EPA also assumed in its estimate of 
hardware cost that there would be little 
or no cost involved with upgrading fuel 
pumps to increased injection pressures 
(as opposed to changing pump type, 
rotary to in-line, in-line to unit injector). 
During the comment period, 
manufacturers provided concrete 
evidence that there is a significant cost 
increment to increasing injection 
pressures. Based on manufacturers’ data 
an average weighted cost of $73 per 
engine will be assessed to account for 
modifications that will allow in-line 
fuel pumps and unit fuel injection 
systems to accommodate incremental 
increases in injection pressure.

Manufacturers also provided 
information on additional hardware 
costs. Electronic control systems and 
low sac fuel-injectors were two

strategies mentioned. While electronic 
control will reduce NOx emission, EPA 
maintains that is not the most cost 
effective method to meet the 
requirements of this rule. A number of 
marketing and performajice reasons 
unrelated to emission performance, 
such as fuel economy and versatility, 
make such strategies attractive to 
manufacturers. These reasons in and of 
themselves may cause manufacturers to 
convert a portion of their fleets to 
electronic controls. Because EPA’s cost 
estimate is based on the necessary cost 
to meet this rule and to maintain current 
performance and fuel economy 
characteristics, the extra cost incurred 
by a manufacturer to install electronic 
control will not be added to EPA cost 
estimates.

Similarly, manufacturers requested 
that EPA include the cost of low sac 
injectors. Low sac injectors are an 
effective HC control strategy. However, 
EPA’s proposal did not contain HC 
standards, and the HC standard adopted 
in the final rule can be expected to do 
no better than cap the current HC levels. 
Furthermore, EPA requested that 
manufacturers provide information on 
the cost ramifications of adopting 
additional standards. Industry 
comments have stated that EPA’s 
adoption of the HC standard will not 
increase the cost of this rule.

EPA believes it has adequately 
accounted for costs of low sac injectors 
in its fuel system cost estimates and will 
not report a separate cost line to account 
for the limited usage of low sac injectors 
caused by this rulemaking. A percentage 
of the engine production volume by the 
1996 model year will be using low sac 
injectors whether regulations are in 
place or not. An additional percentage 
of regulated engines that undergo fuel 
system modifications will incorporate 
low sac injectors at that time. 
Manufacturers that intend to do this 
have reported fuel system modification 
costs that include the low sac injector 
costs. These costs are already included 
in the EPA hardware cost estimate 
under the “Fuel System Improvements” 
section of the RSD.

Several manufacturers suggested that 
their engine model prices would 
increase more than the proposed EPA 
per engine retail price increase. It 
should be noted that the EPA present 
value per engine retail price estimate is 
a relative estimate aggregated across 
engines on a sales-weighted basis. Thus 
the estimate cannot be directly 
translated into the price increase a 
consumer should expect to pay for a 
particular piece of equipment. For 
engines greater than 130 kW, the 
disaggregated data generally indicate
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that an engine purchaser can expect a 
price increase of approximately $100 
per 75 kW, which represents less than 
one percent of the equipment price in 
most cases. Price increases for engines 
between 37 kW and 130 kW will 
generally increase between zero to two 
percent of the equipment price. These 
are general estimates and there will be 
exceptions that do not show in EPA’s 
reported aggregate value, hi any event, 
relative industry level estimates 
calculated for regulatory analysis 
purposes would not be expected to 
match the retail price of a particular 
engine design. However, based on all 
data available (including confidential 
manufacturers’ submissions), EPA 
believes that its final adjusted estimate 
reported in the rulemaking is accurate 
in the aggregate and is consistent with 
accepted regulatory costing 
methodology.

Some comments suggested that the 
proposed rule would cause a significant 
increase in fuel consumption. EPA 
maintains that the impact of this rule on 
fleet average fuel consumption will be 
minimal. EPA’s experience with on- 
highway engines is that fuel 
consumption decreases when the 
various technologies to control 
emissions are added. From 1988 to 
1991, fuel consumption decreased one 
percent, while NOx and smoke 
decreased about 40 percent for the 
average on-highway engine. Specific 
power also increased four percent.
EPA’s on-highway findings are 
consistent with an analysis presented by 
Caterpillar at the American Petroleum 
Institute Off-Highway Forum in 
September, 1993 in Milwaukee, 
Wisconsin (see the RSD for details of 
this analysis).

EPA’s estimate of hardware costs 
accounts for those additional costs 
needed to control fuel consumption 
beyond what is necessary to reduce NOx 
emission levels to meet the standard. 
These methods to both reduce NOx 
emissions and maintain current fuel 
consumption and performance have 
been used for a number of years in the 
on-highway fleet.

Since fuel economy and power are 
important criteria for the consumers of 
these engines, most manufacturers 
commented that they are going to add 
hardware to their engines in an effort to 
maintain current levels of performance. 
Some manufacturers commented that 
while they would do their best to fully 
maintain the baseline fuel economy 
levels, selected engine models would 
incur a small fuel economy penalty 
despite their efforts. While a small 
number of engine families may not be 
capable, for either technical or cost

reasons, to fully retain current fuel 
consumption and power levels, EPA’s 
past experience with the on-highway 
program has shown that most engine 
models will be able to attain the 
emission standards without 
compromising fuel consumption or 
power. One manufacturer stated that it 
expected fuel efficiency to increase over 
time as manufacturers optimize their 
engine designs. EPA has strong evidence 
from its historical database suggesting 
that is the case.

EPA maintains that the impact of this 
rule on equipment in which regulated 
engines are installed will be minimal. 
EPA has accounted for the cost of 
applying the range of engine 
technologies required to maintain 
engine efficiency so that equipment 
modifications will not be required. 
Furthermore, the added program 
flexibilities, such as the later 
implementation date for lower power 
engines and the implementation of the 
ABT program, provide means for 
manufacturers to minimize any negative 
impacts. Based on EPA’s analysis in the 
RSD and further discussed in the 
Response to Comments document in the 
docket, EPA believes that the adopted 
rules provide the means to avoid 
equipment modifications in all but the 
most severe cases. These cases will not 
affect the aggregate cost analysis 
presented in this rule.

Comments received with respect to 
equipment impacts centered around the 
need to redesign the engine cooling 
system and increase maintenance to 
offset an expected loss in engine 
efficiency. A number of commenters 
disagreed with EPA’s assessment of no 
impact on equipment

EPA provided analysis in the draft 
RSD supporting minimal loss in engine 
efficiency. Manufacturers did not 
provide data demonstrating efficiency 
losses and did not refute the data 
provided by EPA. Four equipment 
manufacturers and their association did 
provide average cost figures. These cost 
figures were based on anticipated 
equipment modifications and increased 
maintenance due to engine efficiency 
loss estimates that were not supported 
with data. Furthermore, projections and 
costs for equipment modification and 
maintenance were highly aggregated 
and thus provided insufficient 
resolution to establish the need for the 
projected equipment changes. Requests 
from EPA for additional data from 
specific manufacturers were not 
responded to with sufficient detail. 
Based on the information available to 
EPA (and discussed further in the 
Response to Comments in the docket), 
the Agency concludes that equipment

modifications will rarely be needed to 
accommodate certified engines.

VIII. Environmental Benefits

National Ambient Air Quality 
Standards (NAAQS) have been set for 
criteria pollutants which adversely 
affect human health, vegetation, 
materials, and visibility. Three criteria 
pollutants (nitrogen dioxide (NO2), 
ozone (O3), and particles smaller than 
10 microns {PM 10)), are impacted by 
NOx emissions. EPA has determined the 
standards set in this rule will reduce 
NOx emissions and help nonattainment 
areas come into compliance with the 
NAAQS for ozone. Tlie following 
provides a summary of the reduction 
expected of NOx emissions. The 
underlying analysis is described in 
greater detail in the Regulatory Support 
Document.

The Agency believes the adopted 
standards should reduce average per- 
unit NOx emission from large nonroad 
Cl engines by 27 percent before the year 
2010, with a fleet-wide 37 percent 
reduction once a complete fleet turnover 
occurs or by the year 2025. Tliis will 
result in annual nationwide reductions 
of roughly 800,000 tons of NOx by the 
year 2010 and over 1,200,000 tons of 
NOx by the year 2025. Based on EPA 
projections of future emission levels, 
these reductions represent four percent 
of total nationwide annual NOx 
emissions expected in 2010.37
IX. Cost Effectiveness

In evaluating various pollution 
control options, EPA considers the cost 
effectiveness of the control. The cost 
effectiveness of a pollution control 
measure is typically expressed as the 
cost per ton of pollutant emissions 
reduced. Other things being equal, 
Agency guidance directs that the 
regulatory option selected should, for a 
given level of effectiveness, cost less per 
ton of emissions reduced.

A. Cost Per Ton o f  NOx Reduction

EPA has revised its cost effectiveness 
estimate of the NOx standard upward to 
$188 per ton of NOx removed from the 
exhaust of the affected engines. This 
figure is based on the ratio of the 
present value of the stream of projected 
costs to the present value of the stream 

. of projected emission reduction 
benefits, and it reflects the revised cost 
estimates presented in section VII.

37 U.S. Environmental Protection Agency, 
National A ir  P ollutant Em ission Estim ates: 1940- 
1990, EPA-450/4-91—026, November, 1991, p. 46.
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B. Com parison to Cost E ffectiveness o f  
Other Em ission Control Strategies

The cost-effectiveness of the nonroad 
NOx standards may be compared to 
other CAA measures that reduce NOx 
emissions, title I of the 1990 CAAA 
requires certain areas to provide for 
reductions in VOC and NOx emissions 
as necessary to attain the NAAQS for , 
ozone. Title I specifically outlines 
provisions for die application of 
reasonably available control technology 
(RACT) and new source review (NSR) 
for major NOx emitters. In addition, 
EPA anticipates that more stringent 
reductions in NOx emissions will be 
necessary in certain areas. Such 
reductions will be identified through 
dispersion modeling analyses required 
under title I. The cost-effectiveness of 
these measures is generally estimated to 
be in the range of $100 to $5,000 per ton 
of NOx reduced.38

In addition to applying NOx control 
technologies to meet requirements 
under CAA title I, many point sources 
will also be required to meet NOx 
emission rate limits set forth in other 
programs, including those established 
under CAA title IV, which addresses 
acid deposition (that is, acid rain). EPA 
anticipates that the cost of complying 
with regulations required under section 
.407 of die CAA (Nitrogen Oxides 
Emission Reduction Program), which 
proposes nationwide limits applicable 
to NOx emission from coal-fired power 
plants, will be between $200 and $250 
per ton.

The cost effectiveness of controlling 
NOx emissions from on-highway mobile 
sources has also been estimated. The 
1998 heavy-duty highway engine NOx 
standard is estimated to cost between 
$210 and $260 per ton of NOx reduced, 
and the recently promulgated on-board 
diagnostics regulation is estimated to 
cost $1974 per ton of NOx reduced from 
malfunctioning in-use light-duty 
vehicles.

In summary, the revised cost 
effectiveness of the NOx standard 
included in this rule remains favorable 
relative to the cost effectiveness of 
several other NOx control measures 
required under the Clean Air Act. To the 
extent that cost effective nationwide 
controls are applied to large nonroad Cl 
engines, the need to apply in the future 
more expensive additional controls to 
mobile and stationary sources that also 
contribute to acid deposition, as well as 
ozone nonattainment, nutrient loading, 
visibility, and PM nonattainment may 
be reduced.

38 U.S. Environmental Protection Agency, The 
Clean Air Act Section 183(d) Guidance on Cost- 
Effectiveness, EPA-450/2-91-008, November 1991

X. Administrative Requirements
A. Adm inistrative Designation and 
Regulatory Analysis

Under Executive Order 12866 (58 FR 
51735, October 4,1993), the Agency 
must determine whether the regulatory 
action is “significant” and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may : (1) Have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or state, local, or tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with a u ctio n  taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order.

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that this rule is a “significant regulatory 
action” because it may adversely affect 
in a material way that sector of the 
economy involved with the production 
of nonroad large Cl engines and nonroad 
vehicles and equipment using those 
engines, previously unregulated by EPA. 
As such, this action was submitted to 
OMB for review. Changes made in 
response to OMB suggestions or 
recommendations will be documented 
in the public record.
B. Paperw ork Reduction Act

The information collection 
requirements pertaining to certification 
and ABT in this rule have been 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the Paperw ork Reduction Act, 44 U.S.C. 
3501 et seq. An Information Collection 
Request document has been prepared by 
EPA (ICR No. 1684.01) and a copy may 
be obtained from Sandy Farmer, 
Information Policy Branch, EPA/OPPE/ 
ORME, 401 M Street SW., Washington, 
DC 20460 (Mail Code 2136) or by calling 
(202) 260—2740. These requirements are 
not effective until OMB approves them 
and a technical amendment to that 
effect is published in the Federal 
Register.

This collection of information has an 
estimated reporting burden averaging 
5,800 hours annually for a typical 
engine manufacturer. However, the

hours spént annually on information 
collection activities by a given 
manufacturer depends upon 
manufacturer-specific variables, such as 
the number of engine families, 
production changes, emissions defects, 
and so forth. This estimate includes 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information.

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden io 
Chief, Information Policy Branch; EPA/ 
OPPE/ORME; 401 M Street BW., (Mail 
Code 2136); Washington, DC 20460; and 
to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503, marked “Attention: EPA 
Desk Officer.”

All other information collection 
requirements in this rule have been 
approved by the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq. 
and have been assigned the following 
control numbers:

EPA ICR No. Type of infor
mation

OMB control 
No.

ICR No. 11 ..... Selective En
forcement 
Auditing.

2060-0064

ICR No. 282 .... Emission De
fect Re
porting.

2060-0048

ICR No. 1 0 ..... Importation 
of Non- 
conforming 
Vehicles.

2060-0095

ICR No. 1 2 ..... Exclusions ... 2060-0124
ICR No. 9 5 ..... Exemptions . 2060-0007

C Im pact on Sm all Entities
The Regulatory Flexibility Act of 1980 

requires federal agencies to identify 
potentially adverse impacts of federal 
regulations upon small entities. In 
instances where significant impacts are 
possible on a substantial number of 
these entities, agencies are required to 
perform a Regulatory Flexibility 
Analysis (RFA).

EPA has determined that this rule will 
not have a significant effect on a 
substantial number of small entities. 
This regulation will affect 
manufacturers of large nonroad Cl 
engines, a group that does not contain 
a substantial number of small entities. 
Manufacturers will be able to take 
advantage of the flexibility afforded by 
the averaging, banking, and trading 
program.



Federai Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations 31335

Therefore, as required under section 
605 of the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., I certify that this 
regulation does not have a significant 
impact on a substantial number of small 
entities.
List of Subjects
40 CFR Part 9

Reporting and recordkeeping 
requirements.

40 CFR Part 89
Environmental protection, 

Administrative practice and procedure, 
Air pollution control, Confidential 
business information, Imports, 
Incorporation by reference, Labeling, 
Nonroad source pollution, Reporting 
and recordkeeping requirements.

Dated: May 31 ,1994 .
C arol M . B ro w n e r ,
Administrator.

An OMB control40 CFR citations ng0

89.1
89.2
*  *  *  f t  ft

3. Part 89 is added to read as follows:

PART 89— CONTROL OF EMISSIONS 
FROM NEW AND IN-USE NONROAD 
ENGINES

Subpart A—General
Sec.
89.1 Applicability.
89.2 Definitions.
89.3 Acronyms and abbreviations.
89.4 Section numbering.
89.5 Table and figure numbering; position.
89.6 Reference materials.
89.7 Treatment of confidential information.

A p p e n d ix  A  to  S u b p a rt A — In te rn a l  
C om b u stion  E n g in es  M an u fac tu re d  P r io r  to  
th e  E ffectiv e  D ate  o f  th e  N o n ro ad  E n g in e  
D efin ition .

For the reasons set out in the 
preamble title 40, chapter I of the Code 
of Federal Regulations is amended as . 
follows:

PART 9— [AMENDED]

1. The authority citation for part 9 
continues to read as follows:

A u th o rity : 7 U.S.C. 135 et seq., 136—136y; 
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671; 
21 U.S.C. 331), 346a, 348; 31 U.S.C. 9701; 33 
U.S.C. 1251 et seq ., 1 3 1 1 ,1313d, 1314,1321, 
1 3 2 6 ,1 3 3 0 ,1 3 3 4 ,1345(d) and (e), 1361; E.O. 
11735, 38 FR 21243, 3 CFR, 1971-1975 Comp
p. 973; 42 U.S.C. 241, 242b, 243, 246, 300f, 
300g, 300g -l, 300g—2, 300g-3, 300g-4, 300g- 
5, 300g-6, 300j—1, 30Qj—2, 300j—3,300j-4, 
3 0 0 j-9 ,1857 et. seq ., 6901-6992k, 7401-  
7671q, 7542, 9601-9657 ,11023 ,11048 .

2. Section 9.1 is amended by adding 
a new heading and entries to the table 
in numerical order to read as follows:

§ 9.1 OMB approvals under the Paperwork 
Reduction A c t
*  *  f t  f t  ' f t '  ■

40 CFR citations OMB^control

Control of Em issions From New and In-Use 
Nonroad Engines

89.611  ............................ 2060-0007
89.905
89.906
89.801  ..................... 2060-0048
89.803
85.1903 through 85.1906
85.1908
85.1909
89.505 through 89.509 ...........  2060-0064
89.511
89.512
89.603 through 89.605  ........  2060-0095
89.607 through 89.612
89.903 ....,....................... ..... . 2060-0124

Subpart B— Em ission Standards and 
Certification Provisions
89 .101- 96 Applicability.
89 .102- 96 Effective dates, optional 

inclusion.
89 .103- 96 Definitions.
89.104- 96 Useful life, recall, and warranty 

periods.
89.105- 96 Certificate of conformity.
89.106- 96 Prohibited controls.
89 .107- 96 Defeat device^. •
89 .108- 96 Adjustable parameters,

' requirements.
89 .109- 96 Maintenance instructions.
89 .110- 96 Emission control information 

label.
89 .111- 96 Averaging, banking, and trading 

of exhaust emissions.
89.112- 96 Oxides of nitrogen, carbon 

monoxide, hydrocarbon, and particulate 
matter exhaust emission standards.

89.113- 96 Smoke emission standard.
89.114- 96 Special test procedures.
89 .115- 96 Application for certificate.
89 .116- 96 Engine families,
89 .117- 96 Test fleet selection.
89 .118- 96 Service accumulation.
89 .119- 96 Emission tests.
89 .120- 96 Compliance with emission 

standards.
89 .121- 96 Certificate of conformity 

effective dates.
89 .122- 96 Certification.
89.123- 96 Amending the application and 

certificate of conformity.
89 .124- 96 Record retention, maintenance, 

and submission.
89 .125- 96 Production engines, annual

report.
89 .126- 96 Denial, revocation of certificate 

of conformity.
89 .127- 96 Request for hearing.
89 .128- 96 Hearing procedures.
89 .129- 96 Right of entry.

Subpart C— Averaging, Banking, and 
Trading Provisions
89 .201- 96 Applicability.
89 .202- 96 Definitions.

89 .203- 96 General provisions
89 .204- 96 Averaging.
89 .205- 96 Banking.
89 .206- 96 Trading.
89 .207- 96 Credit calculation.
89 .208- 96 Labeling.
89 .209- 96 Certification.
89.210- 96 Maintenance of records.
89 .211- 96 End-of-year and final reports.
89. 212-96 Notice of opportunity for

hearing.

Subpart D— Em ission Test Equipment 
Provisions
89 .301- 96 Scope; applicability.
89 .302- 96 Definitions.
89 .303- 96 Symbols/abbreviations.
89 .304- 96 Equipment required for gaseou s 

emissions; overview.
89 .305- 96 Equipment measurement 

accuracy/calibration frequency.
89 .306- 96 Dynamometer specifications and 

calibration weights.
89 .307- 96 Dynamometer calibration.
89 .308- 96 Sampling system requirements 

for gaseous emissions.
89 .309- 96 Analyzers required for gaseous 

emissions.
89 .310- 96 Analyzer accuracy and 

specifications.
8 9 .3 1 1 -  96  Analyzer calibration frequency.
89.312- 96 Analytical gases.
89 .313- 96 Initial calibration of analyzers.
89 .314- 96 Pre- and post-test calibration of 

analyzers.
89 .315- 96 Analyzer bench checks.
89 .316- 96 Analyzer leakage and response 

time.
8 9 .3 1 7 -  96  NOx converter check.
89 .318- 96 Analyzer interference checks.
89 .319- 96 Hydrocarbon analyzer 

calibration.
89 .320- 96 Carbon monoxide analyzer 

calibration.
89 .321- 96 Oxides of nitrogen analyzer 

calibration.
89.322- 96 Carbon dioxide analyzer 

calibration.
89 .323- 96 NDIR analyzer calibration.
89.324- 96 Calibration of other equipment.
89 .325- 96 Engine intake air temperature 

measurement.
89 .326- 96 Engine intake air humidity" 

measurement.
89 .327- 96 Charge cooling.
89 .328- 96 Inlet and exhaust restrictions.
89 .329- 96 Engine cooling system.
8 9 .3 3 0 -  96  Lubricating oil and test fuels.
8 9 .3 3 1 -  96  Test conditions.

A p p en d ix  A  to  S u b p art D— T ab les

A p p en d ix  B to  S u b p art D— Figu res

Subpart E—Exhaust Em ission Test 
Procedures
89 .401- 96 Scope; applicability.
89 .402- 96 Definitions.
8 9 .4 0 3 -  96  Symbols/abbreviations.
89 .404- 96 Test procedure overview.
89 .405- 96 Recorded information.
89 .406- 96 Pre-test procedures.
8 9 .4 0 7 -  96  ! Engine dynamometer test run.
89 .408- 98 Post-test procedures.
89 .409- 96 Data logging.
89 .410- 96 Engine test cycle.
8 9 .4 1 1 -  96  Exhaust sample procedure—  

gaseous components.
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89.412- 96 Raw gaseous exhaust sampling 
and analytical system description.

89 .413- 96 R aw  sam p lin g  p roced u res.
89 .414- 96 Air flow measurement 

specifications.
89 .415- 96 Fuel flow measurement 

specifications.
89 .416- 96 Raw exhaust gas flow.
89.417- 96  Data evaluation for gaseous 

emissions.
89.418- 96 Raw emission sampling 

calculations.
89.419- 96 Dilute gaseous exhaust sampling 

and analytical system description.
89.420- 96 B ack g ro u n d  sam p le .
89.421- 96 E x h a u st gas a n aly tica l system ; 

C V S bag sam p le .
89.422- 96 Dilute sampling procedures—  

C V S calibration.
89.423- 96 CVS calibration frequency.
89 .424- 96 D ilute e m issio n  sam p lin g  

calcu la tio n s .
89 .425- 96 P a rticu la te  ad ju stm en t factor.
A p p en d ix  A to  S u b p art E — Figures

A p p en d ix  B to S u b p art F— T ab le  1 

Subpart F— Selective Enforcement Auditing
89.501- 96 Applicability.
89 .502- 96 Definitions.
89.503- 96 Test orders.
89 .504- 96 Testing by the Administrator.
89 .505- 96 Maintenance of records; 

submittal of information.
89.506- 96 Right of entry and access.
89 .507- 96 Sample selection.
89.508- 96 Test procedures.
89.509- 96 Calculation and reporting of test 

results.
89 .510- 96 Compliance with acceptable 

quality level and passing and failing 
criteria for selective enforcement audits.

89 .511- 96 S u sp en sio n  en d  re v o ca tio n  o f  
certifica te s  o f  con form ity .

89.512- 96 Request for public hearing.
89.513- 96 Administrative procedures for 

public hearing.
89.514- 96 Hearing procedures.
89.515- 96 A p p e al o f  h earin g  d ecisio n .
89.516- 96 Treatment of confidential 

information.

A p p en d ix  A to  S u b p art F — S am p lin g  P lan s
fo r S electiv e  E n fo rcem en t A u diting o f
N o n ro ad  Engines

Subpart G— Importation of Nonconforming 
Nonroad Engines
89 .601- 96 Applicability.
89 .602- 96 Definitions.
89.603- 96 General requirements for 

importation of nonconforming nonroad 
engines.

89 .604- 96 Conditional admission.
89 .605- 96 F in a l ad m issio n  o f certified  

n o n ro ad  en gin es.
89 .606- 96 Inspection and testing of 

imported nonroad engines.
89 .607- 96 Maintenance of independent 

commercial importer’s records.
89 .608- 96 “In Use” inspections and recall 

requirements.
89 .609- 96 Final admission of modification 

nonroad engines and test nonroad 
engines.

89.610- 96 M ain ten an ce  in stru ctio n s , 
w arran ties , e m issio n  labeling.

89.611- 96 Exemptions and exclusions.
89.612- 96 Prohibited acts; penalties.
89 .613- 96 Treatment of confidential 

information.

Subpart H— Recall Regulations
89.701 Applicability.
89.702 Definitions.
89.703 Applicability of part 85, subpart S.

Subpart I— Emission Defect Reporting 
Requirements
89.801 Applicability.
89.802 Definitions.
89.803 Applicability of part 85, subpart T. 

Subpart J— Exemption Provisions
89.901 Applicability.
89.902 Definitions.
89.903 Application of section 216(10) of the 

Act.
89.904 Who may request an exemption.
89.905 Testing exemption.
89.906 Manufacturer-owned exemption and 

precertification exemption.
89.907 Display exemption.
89.908 National security exemption.
89.909 Export exemptions.
891910 Granting of exemptions.
89.911 Submission of exemption requests.
89.912 Treatment of confidential 

information.

Subpart K— General Enforcement 
Provisions and Prohibited Acts
89.1001 Applicability.
89.1002 Definitions.
89.1003 Prohibited acts.
89.1004 General enforcement provisions.
89.1005 Injunction proceedings for 

prohibited acts.
89.1006 Penalties.
89.1007 Warranty provisions.
89.1008 In-use compliance provisions. 

Authority: Sections 202, 203 ,204 , 205,
206, 207, 208, 209, 213, 215, 216, and 301(a) 
of the Clean Air Act, as amended (42 U.S.C. 
7521, 7 5 2 2 ,7 5 2 3 ,7 5 2 4 ,7 5 2 5 ,7 5 4 1 ,7 5 4 2 , 
7543, 7547, 7549, 7550, and 7601(a)).

Subpart A— Genera!

§89.1 Applicability.
(a) This part applies to nonroad 

compression-ignition engines that have 
a gross power output at or above 37 
kilowatts (kW) and that are used for any 
purpose.

(b) The following nonroad engines are 
not subject to the provisions of this part:

(1) Engines used in aircraft as defined 
in § 87.1(a) of this chapter;

(2) Engines used in underground 
mining or engines used in underground 
mining equipment and regulated by the 
Mining Safety and Health 
Administration (MSHA) in 30 CFR parts 
7, 31, 32, 36, 56,57, 70, and 75;

(3) Engines used to propel a 
locomotive; and

(4) Engines used in marine vessels as 
defined in the General Provisions of the 
United States Code, 1 U.S.C. 3 (1992).

§89.2 Definitions.
The following definitions apply to 

part 89. All terms not defined herein 
have the meaning eiven them in the Act.

Act means the Clean Air Act, as 
amended, 42 U.S.C. 7401 et.seq.

A djustable param eter m eans any 
device, system, or element of design 
which is physically capable of being 
adjusted (including those which are 
difficult to access) and which, if 
adjusted, may affect emissions or engine 
performance during emission testing.

Adm inistrator means the 
Administrator of the Environmental 
Protection Agency or his or her 
authorized representative.

Auxiliary em ission control device 
(AECD) means any element of design 
that senses temperature, vehicle speed, 
engine RPM, transmission gear, Or any 
other parameter for the purpose of 
activating, modulating, delaying, or 
deactivating the operation of any part of 
the emission control system.

Certification  means, with respect to 
new nonroad engines, obtaining a 
certificate of conformity for an engine 
family complying with the nonroad 
engine emission standards and 
requirements specified in this part.

Em ission control system  means any 
device, system, or element of design 
which controls or reduces the emission 
of substances from an engine.

Engine, as used in this part, refers to 
nonroad engine.

Engine m anufacturer m eans any 
person engaged in the manufacturing or 
assembling of new nonroad engines or 
importing such engines for resale, or 
who acts for and is under the control of 
any such person in connection with the 
distribution of such engines. Engine 
manufacturer does not include any 
dealer with respect to new nonroad 
engines received by such person in 
commerce.

Engine used in a locom otive means 
either an engine placed in the 
locomotive to move other equipment, 
freight, or passenger traffic, or an engine 
mounted on the locomotive to provide 
auxiliary power.

EPA enforcem ent o fficer  means any 
officer or employee of the 
Environmental Protection Agency so 
designated in writing by the 
Administrator (or by his or her 
designee).

Fam ily em ission lim it (FEL) means an 
emission level that is declared by the 
manufacturer to serve in lieu of an 
emission standard for certification 
purposes and for the averaging, banking, 
and trading program. A FEL must be 
expressed to the same number of 
decimal places as the applicable 
emission standard.

...¿life
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Gross power means the power 
measured at the crankshaft or its 
equivalent, the engine being equipped 
only with the standard accessories (such 
as oil pumps, coolant pumps, and so 
forth) necessary for its operation on the 
test bed. Alternators must be used, if 
necessary, to run the engine. Fans, air 
conditioners, and other accessories may 
be used at the discretion of the 
manufacturer, but no power adjustments 
for these accessories may be made.

Identification num ber means a 
specification (for example, model 
number/serial number combination) 
which allows a particular nonroad 
engine to be distinguished from other 
similar engines.

Locom otive means a self-propelled 
piece of on-track equipment (other than 
equipment designed for operation both 
on highways and rails, specialized 
maintenance equipment, and other 
similar equipment) designed for moving 
other equipment, freight or passenger 
traffic.

M odel year (MY) means the 
manufacturer’s annual new model 
production period which includes 
January 1 of the calendar year, ends no 
later than December 31 of the calendar 
year, and does not begin earlier than 
January 2 of the previous calendar year. 
Where a manufacturer has no annual 
new model production period, model 
year means calendar year.

New, for the purposes of this part, 
means a domestic or imported nonroad 
engine, nonroad vehicle, or nonroad 
equipment the equitable or legal title to 
which has never been transferred to an 
ultimate purchaser. Where the equitable 
or legal title to the engine, Vehicle, or 
equipment is not transferred to an 
ultimate purchaser until after the 
engine, vehicle or equipment is placed 
into service, then the engine, vehicle, or 
equipment will no longer be new after 
it is placed into service. A nonroad 
engine, vehicle, or equipment is placed 
into service when it is used for its 
functional purposes.

Nonroad com pression-ignition engine 
means a nonroad engine which utilizes 
the compression-ignition combustion 
cycle.

Nonroad engine means:
(1) Except as discussed in paragraph

(2) of this definition, a nonroad engine 
is any internal combustion engine:

(i) in or on a piece of equipment that 
is self-propelled or serves a dual 
purpose by both propelling itself and 
performing another function (such as 
garden tractors, off-highway mobile 
cranes and bulldozers); or

(ii) in or on a piece of equipment that 
is intended to be propelled while

performing its function (such as 
lawnmowers and string trimmers); or

(iii) that, by itself or in or on a piece 
of equipment, is portable or 
transportable, meaning designed to be 
and capable of being carried or moved 
from one location to another. Indicia of 
transportability include, but are not 
limited to, wheels, skids, carrying 
handles, dolly, trailer, or platform,

(2) An internal combustion engine is 
not a nonroad engine if:

(i) the engine is used to propel a 
motor vehicle or a vehicle used solely 
for competition, or is subject to 
standards promulgated under section 
202 of the Act; or

(ii) the engine is regulated by a federal 
New Source Performance Standard 
promulgated under section 111 of the 
Act; or

(iii) the engine otherwise included in 
paragraph (l)(iii) of this definition 
remains or will remain at a location for 
more than 12 consecutive months or a 
shorter period of time for an engine 
located at a seasonal source. A location 
is any single site at  ̂building, structure, 
facility, or installation. Any engine (or 
engines) that replaces an engine at a 
location and that is intended to perform 
the same or similar function as the 
engine replaced will be included in 
calculating the consecutive time period. 
An engine located at a seasonal source 
is an engine that remains at a seasonal 
source during the full annual operating 
period of the seasonal source. A 
seasonal source is a stationary source 
that remains in a single location on a 
permanent basis (i.e., at least two years) 
and that operates at that single location 
approximately three months (or more) 
each year. This paragraph does not 
apply to an engine after the engine is 
removed from the location.

N onroad equipm ent means 
equipment that is powered by nonroad 
engines.

N onroad veh icle means a vehicle that 
is powered by a nonroad engine as 
defined in this section and that is not a 
motor vehicle or a vehicle used solely 
for competition.

N onroad veh icle or nonroad  
equipm ent m anufacturer means any 
person engaged in the manufacturing or 
assembling of new nonroad vehicles or 
equipment or importing such vehicles 
or equipment for resale, or who acts for 
and is under the control of any such 
person in connection with the 
distribution of such vehicles or 
equipment. A nonroad vehicle or 
equipment manufacturer does not 
include any dealer with respect to new 
nonroad vehicles or equipment received 
by such person in commerce.

O pacity means the fraction of a beam 
of light, expressed in percent, which 
fails to penetrate a plume of smoke.

Operating hours means:
(1) For engine storage areas or 

facilities, all times during which 
personnel other than custodial 
personnel are at work in the vicinity of 
the storage area or facility and have 
access to it.

(2) For all other areas or facilities, all 
times during which an assembly line is 
in operation or all times during which 
testing, maintenance, service 
accumulation, production or 
compilation of records, or any other 
procedure or activity related to 
certification testing, to translation of 
designs from the test stage to the 
production stage, or to engine 
manufacture or assembly is being 
carried out in a facility.

Presentation o f  creden tials means the 
display of the document designating a 
person as an EPA enforcement officer or 
EPA authorized representative.

Test fle e t m eans the engine or group 
of engines that a manufacturer uses 
during certification to determine 
compliance with emission standards.

Ultimate pu rchaser means, with 
respect to any newrionroad engine, new 
nonroad vehicle, or new nonroad 
equipment, the first person who in good 
faith purchases such new nonroad 
engine, nonroad vehicle, or nonroad 
equipment for purposes other than 
resale.

Used solely  fo r  com petition  means 
exhibiting features that are not easily 
removed and that would render its use 
other than in competition unsafe, 

i, impractical, or highly unlikely.

§ 89.3 Acronyms and abbreviations.
The following acronyms and

abbreviations apply to part 89.
AECD Auxiliary emission control de

vice.
ASME American Society of Mechani

cal Engineers.
ASTM American Society for Testing

and Materials.
CAA Clean Air Act.
CAAA Clean Air Act Amendments of

1990.
Cl Compression-ignition.
CO Carbon monoxide.
CO2 Carbon dioxide.
EPA Environmental Protection

Agency.
FEL Family emission limit.
FTP Federal Test Procedure.
g/kW-hr Grams per kilowatt ho.ur.
HC Hydrocarbons.
ICI Independent Commercial Im

porter.
kW Kilowatt.
NIST National Institute for Standards

and Testing.
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NTIS N ational T ech n ica l Inform ation  
S ervice .

NO N itric oxid e .
NOa N itrogen dioxid e.
N O x O xid es o f  nitrogen.
Oa O xygen.
O EM O riginal equipm ent m anufac

turer.
SA E S o ciety  o f  A u tom otive Engi

neers.
SEA S elective En forcem ent A u d it

ing.
SI Spark-ignition .
U .S .C . U n ited  S tates Code.
VOC V olatile organ ic com pou nd s.

§89.4 Section numbering.
(a) Sections are numbered 

sequentially by subpart.
( d ) Where two different standards or 

requirements are concurrently 
applicable, the model year of 
applicability is indicated by the number 
following the main section number. The 
two digits following the hyphen 
designate the first model year for which 
a section is effective.

Example: Section 89.304-96 applies to the 
1996 and subsequent model years until 
superseded. If a § 89 .304-98 is promulgated, 
it would take effect beginning with the 1998 
model year; §89 .3 0 4 -9 6  would apply to 
model years 1996 through 1997. Therefore, in 
calendar year 1997, a manufacturer may be

certifying both 1997 and 1998 model year 
engines, requiring the use of different 
requirements concurrently.

Note: Model year 2000 and later will . 
appear sequentially with 1999 and earlier 
based on the order of the last two digits of 
the year, not id calendar year order; that is,
§ 89.304-03 will appear bfefore § 89.304-99.

(c) A section without the model year 
designation is applicable to all model 
years as designated in the applicability 
section for the subpart or part or in the 
text of the section.

§ 89.5 Table and figure numbering; 
position.

(a) Tables for each subpart appear in 
an appendix at the end of the subpart. 
Tables are numbered consecutively by 
order of appearance in the appendix. 
The table title will indicate the model 
year (if applicable) and the topic.

(b) Figures for each subpart appear in 
an appendix at the end of the subpart. 
Figures are numbered consecutively by 
order of appearance in the appendix. 
The figure title will indicate the model 
year (if applicable) and the topic.

§ 89.6 Reference materials.
(a) Incorporation by reference. The 

documents in paragraph (b) of this

section have been incorporated by 
reference. The incorporation by 
reference was approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies may be inspected at US EPA, 
OAR, 401 M Street SW., Washington, 
DC 20460, or at the Office of the Federal 
Register, 800 N. Capitol Street NW., 
Suite 700, Washington, DC.

(b) The following paragraphs and 
tables set forth the material that has 
been incorporated by reference in this 
part.

(1) ASTM m aterial. The following 
table sets forth material from the 
American Society for Testing and 
Materials which has been incorporated 
by reference. The first column lists the 
number and name of the material. The 
second column lists the section(s) of 
this part, other than § 89.6, in which the 
matter is referenced. The second 
column is presented for information 
only and may not be all inclusive. 
Copies of these materials may be 
obtained from American Society for 
Testing and Materials, 1916 Race St., 
Philadelphia, PA 19103.

Document number and name 40 CFR part 89 reference

ASTM D86-90:
Standard Test Method for Distillation of Petroleum Products........................................ ............................

ASTM D93-90:
Standard Test Methods for Flash Point by Pensky-Martens Closed Tester......................... .... ...... ............

ASTM D129-91:
Standard Test Method for Sulfur in Petroleum Products (General Bomb Method).......................................

ASTM D287-92:
Standard Test Method for API Gravity of Crude Petroleum and Petroleum Products (Hydrometer Method) ... 

ASTM D445-88:
Standard Test Method for Kinematic Viscosity of Transparent and Opaque Liquids (and the Calculation of 

Dynamic Viscosity).

Appendix A to Subpart D. 

Appendix A to Subpart D. 

Appendix A to Subpart D. 

Appendix A to Subpart D. 

Appendix A to Subpart D.

ASTM D613-86:
Standard Test Method for Ignition Quality of Diesel Fuels by the Cetane Method — ..............— ...............

ASTM D1319-89:
Standard Test Method for Hydrocarbon Types in Liquid Petroleum Products by Fluorescent Indicator Ad

sorption.

Appendix A to Subpart D. 

Appendix A to Subpart D.

ASTM D2622-92:
Standard Test Method for Sulfur in Petroleum Products by X-ray Spectrometry ............ .............................

ASTM E29-90:
Standard Practice for Using Significant Digits in Test Data to Determine Conformance with Specifications ...

Appendix A 

89.207-96;

to Subpart

89.509-96.

D.

(2) SAE m aterial. The following table 
sets forth material from the Society of 
Automotive Engineers which has been 
incorporated by reference. The first 
column lists the number and name of

the material. The second column lists 
the section(s) of this part, other than 
§ 89.6, in which the matter is 
referenced. The second column is 
presented for information only and may

not be all inclusive. Copies of these 
materials may be obtained from Society 
of Automotive Engineers International, 
400 Commonwealth Dr., Warrendale, 
PA 15096-0001.

Document number and name 40 CFR part 
69 reference

SAE J244 June 83:
Recommended Practice for Measurement of Intake Air or Exhaust Gas Flow of Diesel Engines......... ...............................

SAE J1937 November 89:
Recommended Practice for Engine Testing with Low Temperature Charge Air Cooler Systems in a Dynamometer Test Cell

89.416-96

89.327-96
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Document number and name 40 CFR part 
89 reference

SAE Paper 770141:
Optimization of a Flame Ionization Detector for Determination of Hydrocarbon in Diluted Automotive Exhausts, Glenn D. 

Reschke ......................................................... ................................................................ 89.319-96

(3) California Air Resources Board  
Test Procedure. The following table sets 
forth material from the Title 13, 
California Code of Regulations, Sections 
2420-2427, as amended by California 
Air Resources Board Resolution 92-2 
and published in California Air

Resources Board mail out #93—42, 
September 1,1993) which has been 
incorporated by reference. The first 
column lists the number and name of 
the material. The second column lists 
the section(s) of this part, other than 
§ 89.6, in which the matter is

referenced. The second column is 
presented for information only and may 
not be all inclusive. Copies of these 
materials may be obtained from 
California Air Resources Board, Haagen- 
Smit Laboratory, 9528 Telstar Avenue, 
El Monte, CA 91731-2990.

Document number and name 40 CFR part 
89 reference

California Regulations for Mew 1996 and Later Heavy-Duty Off-Road Diesel Cycle Engines ............... ---- -------- - ------ — 89.112-96
89.119-96
89.508-96

§ 89.7 Treatment of confidential 
information.

(a) Any manufacturer may assert that 
some or all of the information submitted 
pursuant to this part is entitled to 
confidential treatment as provided by 
part 2, subpart B of this chapter.

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to EPA.

(c) To assert that information 
submitted pursuant to this part is 
confidential, a manufacturer must 
indicate clearly the items of information 
claimed confidential by marking, 
circling, bracketing, stamping, or 
otherwise specifying the confidential 
information. Furthermore, EPA requests, 
but does not require, that the submitter 
also provide a second copy of its 
submittal from which all confidential 
information has been deleted. If a need 
arises to publicly release 
nonconfidential information, EPA will 
assume that the submitter has accurately 
deleted the confidential information 
from this second copy.

(d) If a claim Is made that some or all 
of the information submitted pursuant 
to this part is entitled to confidential 
treatment, the information covered by 
that confidentiality claim will be 
disclosed by the Administrator only to 
the extent and by means of the 
procedures set forth in part 2, subpart B 
of this chapter.

(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by EPA without further 
notice to the submitter, in accordance 
with § 2.204(c}(2)(i}(A) of this chapter.

Appendix A to Subpart A—Internal 
Combustion Engines Manufactured 
Prior to July 18,1994

This appendix sets forth the Environmental 
Protection Agency’s (EPA’s) interpretation of 
the Clean Air Act regarding the status of 
certain internal combustion engines 
manufactured before July 18 ,1994, (the 
effective date of the final rulemaking 
promulgating EPA’s definition of nonroad 
engine). This interpretation does not alter, 
replace, supersede, or change the scope of 
subpart A. It is not final agency action subject 
to judicial review.

1. EPA interprets the Clean Air Act as not 
precluding state regulation of internal 
combustion engines manufactured prior to 
July 18 ,1994 , except that state regulation of 
such engines that are used in motor vehicles 
or vehicles used solely for competition is 
precluded. EPA believes that the language of 
Clean Air Act section 302(z) generally 
excluding emissions resulting directly from 
nonroad engines and nonroad vehicles from 
the definition of stationary source could not 
be applied until after the definition of 
nonroad engine was specified in final 
regulations promulgated by EPA  EPA 
believes that if the exclusionary language of 
section 302(z) were applied before EPA’s 
definition of nonroad engine became final, 
states would have been frustrated from 
regulating internal combustion engines 
manufactured during that time, given the 
uncertain nature of the definition of such 
engines. EPA believes that Congress did not 
intend states to be prevented from regulating - 
these engines before a final EPA definition 
was promulgated. EPA does not believe that 
Congress intended the exclusionary language 
of section 302(z) regarding nonroad engines 
and vehicles to be applied retroactively to 
engines, vehicles, and equipment regulated 
pursuant to a permit issued before the date 
that the terms nonroad engine and nonroad 
vehicle were defined.

2. EPA further believes that internal 
combustion engines manufactured prior to 
July 18 ,1994  are not preempted, under Clean 
Air Act section 209, from state regulation.

The two sections of the Act preempting state 
regulation of nonroad engines, section 
209(e)(1) and section 209(a) (as incorporated 
by section 213(d)), refer to “nonroad engines 
subject to regulation under this Act” or to 
engines “subject to this part” (i.e., part A of 
title II of the Act). EPA believes that, until 
EPA promulgated final regulations defining 
nonroad engines and subjecting such engines 
to regulation, these engines were not 
preempted from state regulation under the 
Act, as the engines were not yet defined as 
nonroad engines, nor were they subject to 
any regulation under title II of the Act. In the 
regulations with an effective date of July 18, 
1994, EPA has issued final rules defining 
nonroad engines and, thus, subjecting 
nonroad engines to regulation under part A 
erf title II of the Act. Accordingly, EPA 
believes that pursuant to Clean Air Act 
section 209, state regulation of new nonroad 
engines is preempted for engines 
manufactured on or after that date, and is not 
preempted as to engines manufactured before 
that date.

3. Moreover, EPA believes that states are 
not precluded under section 209 from 
regulating the use and operation of nonroad 
engines, such as regulations on hours of 
usage, daily mass emission limits, or sulfur 
limits on fuel; nor are permits regulating 
such operations precluded once the engine is 
placed into service or once the equitable or 
legal title to the engine or vehicle is 
transferred to an ultimate purchaser, as long 
as no certification, inspection, or other 
approval related to the control on emissions 
is required as a condition precedent to the 
initial retail sale, titling, or registration of the 
engine or equipment EPA believes that states 
are not prevented by section 209 from 
requiring retrofitting of nonroad engines in 
certain circumstances once a reasonable time 
has passed after the engine is no longer new, 
as long as the requirements do not amount 
to a standard relating back to the original 
manufacturer. Therefore, EPA believes that 
modest retrofit requirements may be required 
after a reasonable amount of time (e.g., at the 
time of reregistration or rebuilding) and more 
significant retrofit requirements may be
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required after a more significant period of 
time (e.g., after the end of the useful life of 
the engine).

Subpart B— Emission Standards and 
Certification Provisions

§ 89.101 -06 Applicability.
The requirements of subpart B are 

applicable to all new nonroad 
compression-ignition engines subject to 
the provisions of subpart A of part 89, 
pursuant to the schedule delineated in 
§ 89.102-96.

§89.102-96 Effective dates, optional 
inclusion.

(a) This subpart applies to all engines 
described in § 89.101-96 with the

i following gross power output and 
manufactured after the following dates:

(1) Greater than or equal to 37 kW but 
legs than 75 kW and manufactured on 
or after January 1,1998;

(2) Greater than or equal to 75 kW but 
less than 130 kW and manufactured on 
or after January 1,1997;

(3) Greater than or equal to 130 kW 
but less than or equal to 560 kW and 
manufactured on or after January 1,
1996;

(4) Greater than 560 kW and 
manufactured on or after January 1,
2000.

(b) A manufacturer can optionally 
certify engines manufactured up to one 
calendar year prior to the effective date 
of mandatory certification to earn 
emission credits under the averaging, 
banking, and trading program. Such 
optionally certified engines are subject 
to all provisions relating to mandatory 
certification and enforcement described 
in this part.

§89.103-96 Definitions.
The definitions in subpart A of part 

89 apply to this subpart. All terms not 
defined herein or in subpart A have the 
meaning given them in the Act.

§89.104-96 Useful life, recall, and 
warranty periods.

(a) The useful life is a period of 8,000 
hours of operation or ten years of use, 
whichever first occurs.

(b) Engines are subject to recall testing 
for a period of 6,000 hours of operation 
or seven years of use, whichever first 
occurs. However, in a recall, engines in 
the subject class or category must be 
recalled regardless of actual years or 
hours of operation.

(c) Warranties imposed by the Clean 
Air Act are for 3,000 hours of operation 
or five years of use, whichever first 
occurs.

(d) Manufacturers may apply to the 
Administrator for approval for a shorter 
useful life period for engines that are

subject to severe service in seasonal 
equipment, or are designed specifically 
for lower useful life hours to match 
equipment life. Such an application 
must be made prior to certification.

§ 89.105-96 Certificate of conform ity.
Every manufacturer of a new nonroad 

compression-ignition engine must 
obtain a certificate of conformity 
covering the engine family, as described 
in § 89.116-96. The certificate of 
conformity must be obtained from the 
Administrator prior to selling, offering 
for sale, introducing into commerce, or 
importing into the United States the 
new nonroad compression-ignition 
engine for each model year.

§ 89.106-96 Prohibited controls.
(a) An engine may not be equipped 

with an emission control system for the 
purpose ofcomplying with emission 
standards if such system will cause or 
contribute to an unreasonable risk to 
public health, welfare, or safety in its 
operation or function.

(b) An engine with an emission 
control system may not emit any 
noxious or toxic substance which would 
not be emitted in the operation of such 
engine in the absence of such system 
except as specifically permitted by 
regulation.

§ 89.107-96 Defeat devices.
(a) An engine may not be equipped 

with a defeat device.
(b) For purposes of this section, 

“defeat device” means any device, 
system, or element of design which 
senses operation outside normal 
emission test conditions and reduces 
emission control effectiveness.

(1) Defeat device includes any 
auxiliary emission control device 
(AECD) that reduces the effectiveness of 
the emission control system under 
conditions which may reasonably be 
expected to be encountered in normal 
operation and use unless such 
conditions are included in the test 
procedure.

(2) Defeat device does not include 
such items which either operate only 
during engine starting or are necessary 
to protect the engine (or equipment in 
which it is installed) against damage or 
accident during its operation.

§89.108-96 Adjustable parameters, 
requirements.

(a) Nonroad engines equipped with 
adjustable parameters must comply with 
all requirements of this subpart for any 
adjustment in the physically adjustable 
range.

(b) An operating parameter is not 
considered adjustable if it is 
permanently sealed or otherwise not

normally accessible using ordinary 
tools.

(c) The Administrator may require 
that adjustable parameters be set to any 
specification within its adjustable range 
for certification, selective enforcement 
audit, or in-use testing to determine 
compliance with the requirements of 
this subpart.

§ 89.109-96 Maintenance instructions.
The manufacturer must furnish or 

cause to be furnished to the ultimate 
purchaser of each new nonroad engine 
written instructions for the maintenance 
needed to assure proper functioning of 
the emission control system.

§ 89.110-96 Em ission control information 
label.

(a) The manufacturer must affix at the 
time of manufacture a permanent and 
legible label identifying each nonroad 
engine. The label must meet the 
following requirements:

(1) Be attached in such a manner that 
it cannot be removed without destroying 
or defacing the label;

(2) Be durable and readable for the
entire engine life; '

(3) Be secured to an engine part 
necessary for normal engine operation 
and not normally requiring replacement 
during engine life;

(4) Be written in English; and
(5) Be located so as to be readily 

visible to the average person after the 
engine is installed in die equipment. A 
supplemental label meeting all the 
requirements of this section may be 
attached to a location other .than the 
engine, in cases where the required 
label must be obscured after the engine 
is installed in the equipment.

(b) The label must contain the 
following information:

(1) The heading “Important Engine 
Information;”

(2) The full corporate name and 
trademark of the manufacturer;

(3) EPA standardized engine family 
designation;

(4) Engine displacement;
(5) Advertised power;
(6) Engine tuneup specifications and 

adjustments. These should indicate the 
proper transmission position during 
tuneup, and accessories (for example, 
air conditioner), if any, that should be 
in operation;

(7) Fuel requirements;
(8) Date of manufacture (month and 

year). The manufacturer may, in lieu of 
including the date of manufacture on 
the engine label, maintain a record of 
the engine manufacture dates. The 
manufacturer shall provide the date of 
manufacture records to the 
Administrator upon request;

L
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(9) Family emission limits (FELs) if 
applicable; and

(10) The statement* “This engine 
conforms to [model year) U.S. EPA 
regulations large nonroad compression- 
ignition engines.”

(c) Other information concerning 
proper maintenance and use or 
indicating compliance or 
noncompliance with other standards 
may be indicated on the label.

(d) Each engine must have a legible 
unique engine identification number 
permanently affixed to or engraved on 
the engine.

§ 89.111 -96 Averaging, banking, and 
trading of exhaust emissions.

Regulations regarding the availability 
of an averaging, banking, and trading 
program along with applicable record
keeping requirements are found in 
subpart C of this part Participation in 
the averaging, banking, and trading 
program is optional.

§ 89.112-96 Oxides of nitrogen, carbon 
monoxide, hydrocarbon, and particulate 
matter exhaust emission standards.

(a) Nonroad engines to which this 
subpart is applicable must meet the 
following exhaust emission standards:

(1) Exhaust emissions of oxides of 
nitrogen shall not exceed 9.2 grams per 
kilowatt hour (g/kW-hr).

(2) Exhaust emissions of carbon 
monoxide shall not exceed 11.4 g/kW- 
hr for engines at and above 130 kW.

(3) Exhaust emissions of hydrocarbon 
shall not exceed 1.3 g/kW-hr for engines 
at and above 130 kW.

(4) Exhaust emissions of particulate 
matter shall not exceed 0.54 g/kW-hr for 
engines at and above 130 kW.

(b) Exhaust emission of oxides of
nitrogen, carbon monoxide, and 
hydrocarbon is measured using the 
procedures set forth in subpart E of this 
part. BHBlHB

(c) Exhaust emission of particulate 
matter is measured using the California 
Regulations for New 1996 and Later 
Heavy-Duty Off-Road Diesel Cycle 
Engines. This procedure is incorporated 
by reference. See § 89.6.

(d) In lieu of the standard specified in 
paragraph (a)(1) of this section, 
manufacturers may elect to include 
engine families in the averaging, 
banking, and trading program, the 
provisions of which are specified in 
subpart C of this part. The manufacturer 
must set a family emission limit (FEL) 
not to exceed 14.6 grams per kilowatt 
hour. This FEL serves as the standard 
for that family.

§ 89.113-96 Smoke emission standard.
(a) Exhaust opacity from compression- 

ignition nonroad engines for which this 
subpart is applicable must not exceed:

(1) 20 percent during the acceleration 
mode;

(2) 15 percent during the lugging 
mode; and

(3) 50 percent during the peaks in 
either the acceleration or lugging modes.

(b) Opacity levels are to be measured 
and calculated as set forth in part 86, 
subpart I.

§ 89.114-96 Special test procedures.
(a) Use o f  sp ecial test procedures by 

EPA. The Administrator may, on the 
basis of written application by a 
manufacturer, establish special test 
procedures other than those set forth in 
this part, for any nonroad engine that 
the Administrator determines is not 
susceptible to satisfactory testing under 
the specified test procedures set forth in 
subpart E of this part or part 86, subpart 
I.

(b) Use o f alternate test procedures by  
m anufacturer.

(1) A manufacturer may elect to use 
an alternate test procedure provided 
that it yields equivalent results to the 
specified procedures, its use is 
approved in advance by the 
Administrator, and the basis for 
equivalent results with the specified test 
procedures is fully described in the 
manufacturer’s application.

(2) The Administrator may reject data 
generated under alternate test 
procedures which do not correlate with 
data generated under the specified 
procedures.

§ 89.115-96 Application for certificate.
(a) For each engine family that 

complies with all applicable standards 
and requirements, the engine 
manufacturer must submit to the 
Administrator a completed application 
for a certificate of conformity.

(b) The application must be approved 
and signed by the authorized 
representative of the manufacturer.

(c) The application will be updated 
and corrected by amendment as 
provided for in § 89.123-96 to 
accurately reflect the manufacturer’s 
production.

(d) Required content. Each 
application must include the following 
information:

(1) A description of the basic engine 
design including, but not limited to, the 
engine family specifications, the 
provisions of which are contained in
§ 89.116-96;

(2) An explanation of how the 
emission control system operates, 
including a detailed description of all

emission control system components, 
each auxiliary emission control device 
(AECD), and all fuel system components 
to be installed on any production or test 
engine(s);

(3) Proposed test fleet selection and 
the rationale for the test fleet selection;

(4) Special or alternate test 
procedures, if applicable;

(5) The description of the operating 
cycle and the period of operation 
necessary to accumulate service hours 
on test engines and stabilize emission 
levels;

(6) A description of all adjustable 
operating parameters (including, but not 
limited to, injection timing and fuel 
rate), including the following:

(i) The nominal or recommended 
setting and the associated production 
tolerances;

(ii) The intended physically 
adjustable range;

(iii) The limits or stops used to 
establish adjustable ranges;

(iv) Production tolerances of the 
limits or stops used to establish each 
physically adjustable range; and

(v) Information relating to why the 
physical limits or stops used to establish 
the physically adjustable range of each 
parameter, or any other means used to 
inhibit adjustment, are effective in 
preventing adjustment of parameters to 
settings outside the manufacturer’s 
intended physically adjustable ranges 
on in-usfc engines;

(7) For families participating in the 
averaging, banking, and trading 
program, the information specified in 
subpart C of this part;

(8) A description of the test 
equipment and fuel proposed to be 
used;

(9) All test data obtained by the 
manufacturer on each test engine;

(10) An unconditional statement 
certifying that all engines in the engine 
family comply with all requirements of 
this part and the Clean Air A ct

(b) At the Administrator’s request, the 
manufacturer must supply such 
additional information as may be 
required to evaluate the application 
including, but not limited to, projected 
nonroad engine production.

§ 89.116-96 Engine families.
(a) A manufacturer’s product line is 

divided into engine families that are 
comprised of engines expected to have 
similar emission characteristics 
throughout their useful life periods.

(b) The following characteristics 
distinguish engine families:

(1) Fuel;
(2) Cooling medium;
(3) Method of air aspiration;

J
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(4) Method of exhaust aftertreatment 
(for example, catalytic converter or 
particulate trap);

(5) Combustion chamber design;
(6) Bore;
(7) Stroke;
(8) Number of cylinders, (engines 

with aftertreatment devices only); and
(9) Cylinder arrangement (engines 

with aftertreatment devices only).
(c) Upon a showing by the 

manufacturer that the useful life period 
emission characteristics are expected to 
be similar, engines differing in one or 
more of the characteristics in paragraph
(b) of this section may be grouped in the 
same engine family.

(d) Upon a showing by the 
manufacturer that the expected useful 
life period emission characteristics will 
be different, engines identical in all the 
characteristics of paragraph (b) of this 
section may bé divided into separate 
engine families.
§89.117-96 Test fleet selection.

(a) The manufacturer must select for 
testing, from each engine family, the 
engine with the most fuel injected per 
stroke of an injector at maximum power.

(b) Each engine in the test fleet must 
be constructed to be representative of 
production engines.

(c) After review of the manufacturer’s 
test fleet, the Administrator may select 
from the available fleet one additional 
test engine from each engine family.

§ 89.118-96 Service accumulation.
(a) (1) Each test engine in the test fleet 

must be operated with all emission 
control systems operating properly for a 
period sufficient to stabilize emissions.

(2) A manufacturer may elect to 
consider as stabilized emission levels 
from engines with no more than 125 
hours of service.

(b) No maintenance, other than 
recommended lubrication and filter 
changes, may be performed during 
service accumulation without the 
Administrator’s approval.

(c) Service accumulation should be 
performed in a manner using good 
engineering judgment to ensure that 
emissions are representative of in-use 
engines.

(d) The manufacturer must maintain, 
and provide to the Administrator if 
requested, records stating the rationale 
for selecting the service accumulation 
period and records describing the 
method used to accumulate service 
hours on the test engine(s).

§ 89.119-96 Emission tests.
(a) M anufacturer testing. (1) Upon 

completion of service accumulation, the 
manufacturer must test each test engine

using the specified test procedures, 
except as provided in § 89.114—96. The 
procedures to be used are set forth in:

(1) Subpart E of this part;
(ii) The California Regulations for 

New 1996 and Later Heavy-Duty Off- 
Road Diesel Cycle Engines. This 
procedure has been incorporated by 
reference. See § 89.6; and

(iii) Part 86, subpart I of this chapter.
(2) Each test engine must be 

configured to be representative of actual 
in-use operation. The Administrator 
may specify the adjustment of any 
adjustable parameter. All test results 
must be reported to the Administrator.

(b) Confirm atory testing. The 
Administrator may conduct 
confirmatory testing or other testing on 
any test engine. The manufacturer must 
deliver test engines as directed by the 
Administrator. When the Administrator 
conducts confirmatory testing or other 
testing, those test results are used to 
determine compliance with emission 
standards.

(c) Use o f carryover test data. In lieu 
of testing to certify an engine family for 
a given model year, the manufacturer 
may submit, with the Administrator’s 
approval, emission test data used to 
certify that engine family in previous 
years. This “carryover” data is only 
allowable if the submitted test data 
show that the test engine would comply 
with the emission standard(s) for the 
model year for which certification is 
being sought;

(d) Test fuels. EPA may use the fuel 
specified in either Table 4 or Table 5 of 
appendix A to subpart D of this part in 
confirmatory testing or other testing on 
any test engine. Emission test results 
based on use of Table 5 fuel will be used 
to confirm compliance with HC, CO, 
NOx, PM, and smoke standards. 
Emission test results based on Table 4 
fuel will be.used to confirm compliance 
with HC, CO, NOx, and smoke 
standards; when a manufacturer uses 
the fuel specified in Table 4 of appendix 
A to subpart D of this part for its 
certification testing, EPA has the option 
to use the PM emission result, corrected 
using the PM correction factor specified 
in § 89.425-96, to confirm compliance 
with the PM standard.

§ 89.120-96 Compliance with em ission 
standards.

(a) If all test engines representing an 
engine family have emissions less than 
or equal to each emission standard, that 
family complies with the emission 
standards.

(b) If any test engine representing an 
engine family has emissions greater than 
each emission standard, that family will

be deemed not in compliance with the 
emission standard(s).

(c) If aftertreatment is employed by an 
engine family, then a deterioration 
factor must be determined and applied. j

(d) For engine families included in 
the averaging, banking, and trading 
program, the families’ emission limits 
(FELs) are used in lieu of the applicable 
federal emission standard,

§ 89.121-96 Certificate of conformity 
effective dates.

The certificate of conformity is valid 
from the date of issuance by EPA until 
31 December of the model year or 
calendar year for which it is issued.

§89.122-96 Certification.
(a) If, after a review of the 

manufacturer’s application, request for 
certificate, information obtained from 
any inspection, and such other 
information as the Administrator may 
require, the Administrator determines 
that the application is complete and that 
the engine family meets the 
requirements of this part and the Clean 
Air Act, the Administrator shall issue a 
certificate of conformity.

(b) If, after a review of the information 
described in paragraph (a) of this 
section, the Administrator determines 
that the requirements of this part and 
the Clean Air Act have not been met, the 
Administrator will deny certification. 
The Administrator must give a written 
explanation when certification is 
denied. The manufacturer may request a 
hearing on a denial.
§89.123-96 Amending the application and 
certificate of conformity.

(a) The manufacturer of nonroad 
compression-ignition engines must 
notify the Administrator when changes 
to information required to be described 
in the application for certification are to 
be made to a product line covered by a 
certificate of conformity. This 
notification must include a request to 
amend the application or the existing 
certificate of conformity. Except as 
provided in paragraph (e) of this 
section, the manufacturer shall not 
make said changes or produce said 
engines prior to receiving approval from 
EPA.

(b) A manufacturer’s request to amend 
the application or the existing certificate 
of conformity shall include the 
following information:

(1) A full description of the change to 
be made in production or of the engine 
to be added;

(2) Engineering evaluations or data 
showing that engines as modified or

- added will comply with all applicable 
emission standards; and
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(3) A determination whether the 
manufacturer’s original test fleet 
selection is still appropriate, and if the 
original test fleet selection is 
determined not to be appropriate, 
proposed test fleet selection(s) 
representing the engines changed or 
added which would have been required 
if the engines had been included in the 
original application for certification.

(c) The Administrator may require the 
manufacturer to perform tests on the 
engine representing the engine to be 
added or changed.

(d) D ecisionby Adm inistrator. (1) 
Based on the description of the 
proposed amendment and data derived 
from such testing as the Administrator 
may require or conduct, the 
Administrator will determine whether 
the proposed change or addition would 
still be covered by the certificate of 
conformity then in effect.

(2) If the Administrator determines 
that the change or new engine(s) meets 
the requirements of this subpart and the 
Act, the appropriate certificate of 
conformity is amended.

(3) If the Administrator determines 
that the changed or new engine(s) does 
not meet the requirements of this 
subpart and the Act, the certificate of 
conformity will not be amended. The 
Administrator shall provide a written 
explanation to the manufacturer of the 
decision not to amend the certificate. 
The manufacturer may request a hearing 
on a denial.

(e) A manufacturer may make changes 
in or additions to production engines 
concurrently with notifying the 
Administrator as required by. paragraph
(a) of this section, if the manufacturer 
complies with the following 
requirements:

(1) In addition to the information 
required in paragraph (b) of this section, 
the manufacturer must supply 
supporting documentation, test data, 
and engineering evaluations as 
appropriate to demonstrate that all 
affected engines will still meet 
applicable emission standards.

(2) If, after a review, the 
Administrator determines additional 
testing is required, the manufacturer 
must provide required test data within 
30 days or cease production of the 
affected engines.

(3) If the Administrator determines 
that the affected engines do not meet 
applicable requirements, the 
Administrator will notify the 
manufacturer to cease production of the 
affected engines and to recall and 
correct at no expense to the owner all 
affected engines previously produced.

(4) Election to produce engines under 
this paragraph will be deemed to be a

consent to recall all engines which the 
Administrator determines do not meet 
applicable standards and to cause such 
nonconformity to be remedied at no 
expense to the owner.

§ 89.124-86 Record retention, 
maintenance, and submission.

(a) The manufacturer of any nonroad 
compression-ignition engine must 
maintain the following adequately 
organized records:

(1) Copies of all applications filed 
with the Administrator.

(2) A detailed history of each test 
engine used for certification including 
the following:

(i) A description of the test engine’s 
construction, including a general 
description of the origin and buildup of 
the engine, steps taken to ensure that it 
is representative of production engines, 
description of components specially 
built for the test engine, and the origin 
and description of all emission-related 
components;

(ii) A description of the method used 
for service accumulation, including 
date(s) and the number of hours 
accumulated;

(iii) A description of all maintenance, 
including modifications, parts changes, 
and other servicing performed, and the 
date(s) and reasonfs) for such 
maintenance;

(iv) A description of all emission tests 
performed (except tests performed by 
the EPA directly) including routine and 
standard test documentation, as 
specified in subpart E of this part, 
date(s) and the purpose of each test;

(v) A description of all tests 
performed to diagnose engine or 
emission control performance, giving 
the data and time of each and the 
reason(s) for the test; and

(vi) A description of any significant 
event(s) affecting the engine during the 
period covered by the history of the test 
engine but not described by an entry 
under one of the previous paragraphs of 
this section.

(b) Routine emission test data, such as 
those reporting test cell temperature and 
relative humidity at start and finish of 
test and raw emission results from each 
mode or test phase, must be retained for 
a period of one year after issuance of all 
certificates of conformity to which they 
relate. All other information specified in 
paragraph (a) of this section must be 
retained for a period of eight years after 
issuance of all certificates of conformity 
to which they relate.

(c) Records may be kept in any format 
and on any media, provided that at the 
Administrator’s request, organized, 
written records in English are promptly 
supplied by the manufacturer.

(d) The manufacturer must supply, at 
the Administrator’s request, copies of 
any engine maintenance instructions or 
explanations issued by the 
manufacturer.

§89.125-86 Production engines, annual 
report

(a) Upon the Administrator’s request, 
the manufacturer must supply a 
reasonable number of production 
engines for testing and evaluation.
These engines must be representative of 
typical production and must be 
supplied for testing at such time and 
place and for such reasonable periods as 
the Administrator may require.

(b) The manufacturer must annually, 
within 30 days after the end of the 
model year, notify the Administrator of 
the number of engines produced by 
engine family, by gross power, by 
displacement, by fiiel system, or by 
other categories as the Administrator 
may require.

§ 89.126-86 Denial, revocation of 
certificate of conformity.

(a) If, after review of the 
manufacturer’s application, request for 
certification, information obtained from 
any inspection, and any other 
information the Administrator may 
require, the Administrator determines 
that one or more test engines do not 
meet applicable standards (or family 
emission limits, as appropriate), then 
the Administrator will notify the 
manufacturer in writing, setting forth 
the basis for this determination.

(b) Notwithstanding the fact that 
engines described in the application 
may comply with all other requirements 
of this subpart, the Administrator may 
deny the issuance of, suspend, or revoke 
a previously issued certificate of 
conformity if the Administrator finds 
any one of the following infractions to 
be substantial:

(1) The manufacturer submits false or 
incomplete information;

(2) The manufacturer denies an EPA 
enforcemeht officer or EPA authorized 
representative the opportunity to 
conduct authorized inspections;

(3) The manufacturer fails to supply 
requested information or amend its 
application to include all engines being 
produced;

(4) The manufacturer renders 
inaccurate any test data which it 
submits or otherwise circumvents the 
intent of the Act or this part;

(5) The manufacturer denies an EPA 
enforcement officer or EPA authorized 
representative reasonable assistance (as 
defined in §89.129-96(e)).

(c) If a manufacturer knowingly 
commits an infraction specified in
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paragraph (b)(1) or (b)(4) of this section, 
knowingly commits any other 
fraudulent act which results in the 
issuance of a certificate of conformity, 
or fails to comply with the conditions 
specified in §§89.203-96(f), 89.206- 
96(d), 89.209—96(c) or 89.210-96(g), the 
Administrator may deem such 
certificate void ab initio.

(d) When the Administrator denies, 
suspends, revokes, or voids ab initio a 
certificate of conformity the 
manufacturer will be provided a written 
determination. The manufacturer may 
request a hearing under § 89.127-96 on 
the Administrator’s decision.

(e) Any suspension or revocation of a 
certificate of conformity shall extend no 
further than to forbid the introduction 
into commerce of engines previously 
covered by the certification which are 
still in the hands of the manufacturer, 
except in cases of such fraud or other 
misconduct that makes the certification 
invalid ab initio.

§ 89.127-96 Request for hearing.
(a) A manufacturer may request a 

hearing on the Administrator’s denial, 
suspension, voiding ab initio or 
revocation of a certificate of conformity.

(b) The manufacturer’s request must 
be filed within 30 days of the 
Administrator’s decision, be in writing, 
and set forth the manufacturer’s 
objections to the Administrator’s 
decision and data to support the 
objections.

(c) If, after review of the request and 
supporting data, the Administrator finds 
that the request raises a substantial and 
factual issue, the Administrator will 
grant the manufacturer’s request for a 
hearing.

§ 89.128-96 Hearing procedures.
(a) (1) After granting a request for a 

hearing the Administrator shall 
designate a Presiding Officer for the 
hearing.

(2) The hearing will be held as soon 
as practicable at a time and place 
determined by the Administrator or by 
the Presiding Officer.

(3) The Administrator may, at his or 
her discretion, direct that all argument 
and presentation of evidence be 
concluded within a specified period 
established by the Administrator. Said 
period may be no less than 30 days from 
the date that the first written offer of a 
hearing is made to the manufacturer. To 
expedite proceedings, the Administrator 
may direct that the decision of the 
Presiding Officer (who may, but need 
not, be the Administrator) shall be the 
final EPA decision.

(b) (1) Upon appointment pursuant to 
paragraph (a) of fins section, the

Presiding Officer will establish a 
hearing file. The file shall consist of the 
following:

(1) The determination issued by the 
Administrator under § 89.126-96(d);

(ii) The request for a hearing and the 
supporting data submitted therewith;

(iii) All documents relating to the 
request for certification and all 
documents submitted therewith; and

(iv) Correspondence and other data 
material to the hearing.

(2) The hearing file will be available 
for inspection by the applicant at the 
office of the Presiding Officer.

(c) An applicant may appear in person 
or may be represented by counsel or by 
any other duly authorized 
representative.

(d) (1) The Presiding Officer, upon the 
request of any party or at his or her 
discretion, may arrange for a prehearing 
conference at a time and place he/she 
specifies. Such prehearing conference 
will consider the following:

(1) Simplification of the issues;
(ii) Stipulations, admissions of fact, 

and the introduction of documents;
(iii) Limitation of the number of 

expert witnesses;
(iv) Possibility of agreement disposing 

of any or all of the issues in dispute; and
(v) Such other matters as may aid in 

the disposition of the hearing, including 
such additional tests as may be agreed 
upon by the parties.

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record.

(e) (1) Hearings shall be conducted by 
the Presiding Officer in an informal but 
orderly and expeditious manner. The 
parties may offer oral or written 
evidence, subject to the exclusion by the 
Presiding Officer of irrelevant, 
immaterial, and repetitious evidence.

(2) Witnesses will not be required to 
testify under oath. However, the 
Presiding Officer shall call to the 
attention of witnesses that their 
statements may be subject to the 
provisions of 18 U.S.C. 1001 which 
imposes penalties for knowingly making 
false statements or representations or 
using false documents in any matter 
within the jurisdiction of any 
department or agency of the United 
States.

(3) Any witness may be examined or 
cross-examined by the Presiding Officer, 
the parties, or their representatives.

(4) Hearings shall be reported 
verbatim. Copies of transcripts of 
proceedings may be purchased by the 
applicant from the reporter.

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearings shall, upon a 
showing satisfactory to the Presiding

Officer of their authenticity, relevancy, 
and materiality, be received in evidence 
and shall constitute a part of the record.

(6) Oral argument may be permitted at 
the discretion of the Presiding Officer 
and shall be reported as part of the 
record unless otherwise ordered by the 
Presiding Officer.

(f)(1) The Presiding Officer shall make 
an initial decision which shall include 
written findings and conclusions and 
the reasons or basis regarding all the 
material issues of fact, law, or discretion 
presented on the record. The findings, 
conclusions, and written decision shall 
be provided to the parties and made a 
part of the record. The initial decision 
shall become the decision of the 
Administrator without further 
proceedings, unless there is an appeal to 
the Administrator or motion for review 
by the Administrator within 20 days of 
the date the initial decision was filed. If 
the Administrator has determined under 
paragraph (a) of this section that the 
decision of the Presiding Officer is final , 
there is no right of appeal to the 
Administrator.

(2) On appeal from or review of the 
initial decision, the Administrator shall 
have all the powers which he or she 
would have in making the initial 
decision, including the discretion to 
require or allow briefs, oral argument, 
the taking of additional evidence, or the 
remanding to the Presiding Officer for 
additional proceedings. The decision by 
the Administrator may adopt the 
original decision or shall include 
written findings and conclusions and 
the reasons or basis therefor on all the 
material issues of fact, law, or discretion 
presented on the appeal or considered 
in the review.

§ 89.129-96 Right of entry.
(a) Any manufacturer who has 

applied for certification of a new engine 
or engine family subject to certification 
testing under this subpart shall admit or 
cause to be admitted to any of the 
following facilities during operating 
hours any EPA enforcement officer or 
EPA authorized representative on 
presentation of credentials.

(1) Any facility where any such 
certification testing or any procedures or 
activities connected with such 
certification testing are or were 
performed;
¥?: (2) Any facility where any new engine 
which is being, was, or is to be tested 
is present;

(3) Any facility where any 
construction process or assembly 
process used ip the modification or 
buildup of such an engine into a 
certification engine is taking place or 
has taken place; and
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(4) Any facility where any record or 
other document relating to any of the 
above is located.

(b) Upon admission to any facility 
referred to in paragraph (a)(1) of this 
section, any EPA enforcement officer or 
EPA authorized representative shall be 
allowed:

(1) To inspect and monitor any part or 
aspect of such procedures, activities, 
and testing facilities, including, but not 
limited to, monitoring engine 
preconditioning, emission tests and 
service accumulation, maintenance, and 
engine storage procedures, and to verify 
correlation or calibration of test 
equipment;

(2) To inspect and make copies of any 
Such records, designs, or other 
docuntients; and

(3) To inspect and photograph any 
part or aspect of any such certification 
engine and any components to be used 
in the construction thereof. -

(c) To allow the Administrator to 
determine whether production engines 
conform in all material respects to the 
design specifications applicable to those 
engines, as described in the application 
for certification for which a certificate of 
conformity has been issued, any 
manufacturer shall admit any EPA 
enforcement officer or EPA authorized 
representative on presentation of 
credentials to:

(1) Any facility where any document, 
design, or procedure relating to the 
translation of the design and 
construction of engines and emission- 
related components described in the 
application for certification or used for 
certification testing into production 
engines is located or carried on; and

(2) Any facility where any engines to 
be introduced into commerce are 
manufactured or assembled.

(d) On admission to any such facility 
referred to in paragraph (c) of this 
section, any EPA enforcement officer or 
EPA authorized representative shall be 
allowed:

(1) To inspect and monitor any 
aspects of such manufacture or 
assembly and other procedures;

(2) To inspect ana make copies of any 
such records, documents or designs; and

(3) To inspect and photograph any 
part or aspect of any such new engines 
and any component used in the 
assembly thereof that are reasonably 
related to the purpose of his or her 
entry. '

(e) Any EPA enforcement officer or 
EPA authorized representative shall be 
fumished by those in charge of a facility 
being inspected with such reasonable 
assistance as he or she may request to 
help the enforcement officer or 
authorized representative discharge any
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function listed in this paragraph. Each 
applicant for or recipient of certification 
is required to cause those in charge of 
a facility operated for its benefit to 
furnish such reasonable assistance 
without charge to EPA whether or not 
the applicant controls the facility.

(1) Reasonable assistance includes, 
but is not limited to, clerical, copying, 
interpretation and translation services; 
the making available on request of 
personnel of the facility being inspected 
during their working hours to inform 
the EPA enforcement officer or EPA 
authorized representative of how the 
facility operates and to answer the 
officer’s questions; and the performance 
on request of emission tests on any 
engine which is being, has been, or will 
be used for certification testing. Such 
tests shall be nondestructive, but may 
require appropriate service 
accumulation.

(2) A manufacturer may be compelled 
to cause any employee at a facility being 
inspected to appear before an EPA 
enforcement officer or EPA authorized 
representative. The request for the 
employee’s appearance shall be in 
writing, signed by the Assistant 
Administrator for Air and Radiation, 
and served on the manufacturer. Any 
employee who has been instructed by 
the manufacturer to appear will be 
entitled to be accompanied, represented, 
and advised by counsel.

(f) The duty to admit or cause to be 
admitted any EPA enforcement officer 
or EPA authorized representative 
applies whether or not the applicant 
owns or controls the facility in question 
and applies both to domestic and to 
foreign manufacturers and facilities.
EPA will not attempt to make any 
inspections which it has been informed 
that local law forbids. However, if local 
law makes it impossible to do what is 
necessary to ensure the accuracy of data 
generated at a facility, no informed 
judgment that an engine is certifiable or 
is covered by a certificate can properly 
be based on those data. It is the 
responsibility of the manufacturer to 
locate its testing and manufacturing 
facilities in jurisdictions where this 
situation will not arise.

(g) Any entry without 24 hours prior 
written or oral notification to the 
affected manufacturer shall be 
authorized in writing by the Assistant 
Administrator for Enforcement.

Subpart C— Averaging, Banking, and 
Trading Provisions

§89.201-86 Applicability.
Nonroad compression-ignition 

engines subject to the provisions of 
subpart A of this part are eligible to
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participate in the averaging, banking, 
and trading program described in this 
subpart.

§ 89.202-96 Definitions.
The definitions in subpart A of this 

part apply to this subpart. The following 
definitions also apply to this subpart:

Averaging for nonroad engines means 
the exchange of emission credits among 
engine families within a given 
manufacturer’s product line.

Banking means the retention of 
nonroad engine emission credits by’the 
manufacturer generating the emission 
credits for use in future model year 
averaging or trading as permitted by 
these regulations.

Em ission credits represent the amount 
of emission reduction or exceedance, by 
a nonroad engine family, below or above 
the emission standard, respectively. 
Emission reductions below the standard 
are considered as “positive credits,” 
while emission exceedances above the 
standard are considered as “negative 
credits.” In addition, “projected credits” 
refer to emission credits based on the 
projected applicable production/sales 
volume of the engine family. “Reserved 
credits” are emission credits generated 
within a model year waiting to be 
reported to EPA at the end of the model 
year. “Actual credits” refer to emission 
credits based on actual applicable 
production/sales volume as contained 
in the end-of-year reports submitted to 
EPA. Some or all of these credits may 
be revoked if EPA review of the end-of- 
year reports or any subsequent audit 
action(s) uncovers problems or errors.

Trading means the exchange of 
nonroad engine emission credits 
between manufacturers.

§89.203-96 General provisions.
(a) The averaging, banking, and 

trading program for NOx emissions from 
eligible nonroad engines is described in 
this subpart. Participation in this 
program is voluntary.

(b) A nonroad engine family is eligible 
to participate in the averaging, banking, 
and trading program for NOx emissions 
if it is subject to regulation under 
subpart B of this part with certain 
exceptions specified in subsection (c) of 
this section. No averaging, banking, and 
trading program is available for meeting 
the HC, CO, PM, or smoke emission 
standards specified in subpart B of this 
part.

(c) Nonroad engines may not 
participate in the averaging, banking, 
and trading program if they are subject 
to sta(j> engine emission standards, are 
exported, or use an alternate or special 
test procedure under § 89.114-96.
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(d) A manufacturer may certify one or 
more nonroad engine families at family 
emission limits (FELs) above or below 
the applicable emission standard, 
provided the summation of the 
manufacturer’s projected balance of all 
credit transactions in a given model year 
is greater than or equal to zero, as 
determined under § 89.207-96.

(1) FELs for NOx may not exceed 14.6 
grams per kilowatt hour.

(2) An engine family certified to an 
FEL is subject to all provisions specified 
in subparts B, D, E, G, H, I, J, and K of 
this part, except that the applicable FEL 
replaces the NOx emission standard for 
the family participating in the 
averaging, banking, and trading 
program.

(3) A manufacturer of an engine 
family with an FEL exceeding the 
applicable emission standard must 
obtain emission credits sufficient to 
address the associated credit shortfall 
via averaging, banking, or trading.

(4) An engine family with an FEL 
below the applicable standard may 
generate emission credits for averaging, 
banking, trading, or a combination 
thereof. Emission credits may not be 
used to offset an engine family’s 
emissions that exceed its applicable 
FEL. Credits may not be used to remedy 
nonconformity determined by a 
Selective Enforcement Audit (SEA) or 
by recall (in-use) testing. However, in 
the case of an SEA failure, credits may 
be used to allow subsequent production 
of engines for the family in question if 
the manufacturer elects to recertify to a 
higher FEL.

(e) Credits generated in a given model 
year may be used in the following three 
model years. Credits not used by the 
end of the third model year after being 
generated are forfeited. Credits 
generated in one model year may not be 
used for prior model years.

(f) Manufacturers must demonstrate 
compliance under the averaging, 
banking, and trading program for a 
particular model year by 270 days after 
the model year. Engine families without 
an adequate amount of emission credits 
will violate the conditions of the 
certificates of conformity. The 
certificates of conformity may be voided 
ab initio under § 89.126-96(c) for those 
engine families.

§ 89.204-98 Averaging.
(a) A manufacturer may use averaging 

to offset an emission exceedance of a 
nonroad engine family caused by an 
FEL above the applicable emission 
standard. Credits used in averaging may 
be obtained from credits generated by 
another engine family in the same 
model year, credits banked in the three

previous model years, or credits 
obtained through trading.

(b) Credits scheduled to expire in the 
earliest model year must be used first, 
before using other available credits.

§89.205-96 Banking.
(a) A manufacturer of a nonroad 

engine family with an FEL below the 
applicable standard for a given model 
year may bank credits in that model 
year for use in averaging and trading in 
the following three model years. Credits 
not withdrawn within the three model 
years after they are banked are forfeited.,

(b) A manufacturer of a nonroad 
engine family may bank credits up to 
one calendar year prior to the effective 
date of mandatory certification. Such 
engines must meet the requirements of 
subparts A, B, D, E, F, G, H, I, J, and K 
of this part.

(c) A manufacturer may bank actual 
credits only after the end of the model 
year and after EPA has reviewed the 
manufacturer’s end-of-year reports. 
During the model year and before 
submittal of the end-of-year report, 
credits originally designated in the 
certification process for banking will be 
considered reserved and may be 
redesignated for trading or averaging in 
the end-of-year report and final report.

(d) Credits declared for banking from 
the previous model year that have not 
been reviewed by EPA may be used in 
averaging or trading transactions. 
However, such credits may be revoked 
at a later time following EPA review of 
the end-of-year report or any subsequent 
audit actions.

§89.206-96 Trading.
(a) A nonroad engine manufacturer 

may exchange emission credits with 
other nonroad engine manufacturers in 
trading.

(b) Credits for trading can be obtained 
from credits banked in the three 
previous model years or credits 
generated during the model year of the 
trading transaction. Traded credits 
expire if they are not used in averaging 
within three model years following the 
model year in which they were 
generated.

(c) Traded credits can be used for 
averaging, banking, or further trading 
transactions,

(d) In the event of a negative credit 
balance resulting from a transaction, 
both the buyer and the seller are liable, 
except in cases involving fraud. 
Certificates of all engine families 
participating in a negative trade may be 
voided ab initio under § 89.126-96(c).

§ 89.207-96 Credit calculation.
For each participating engine family, 

emission credits (positive or negative)

are to be calculated according to one of 
the following equations and rounded, in 
accordance with ASTM E29-90, to the 
nearest one-tenth of a megagram per 
horn (Mg/hr). ASTM E29-90 has been 
incorporated by reference. See § 89.6. 
Consistent units are to be used 
throughout the equation.

(a) For determining credit availability 
from all engine families generating 
credits:
Emission credits=(Std — FEL) x (Volume) x 

(M inPR)x(lO-6 )
(b) For determining credit usage for 

all engine families requiring credits to 
offset emissions in excess of the 
standard:
Emission credits= (Std -FEL)x(Volume) 

x(MaxPR)x (10 - *)
Where:
Std=the current and applicable nonroad 

engine emission standard in grams per 
brake horsepower hour.

FEL=the family emission limit for the engine 
family in grams per brake horsepower 
hour.

Volume=the number of nonroad engines 
eligible to participate in the averaging, 
banking, and trading program within the 
given engine family during the model 
year. Quarterly production projections 
are used for initial certification. Actual 
applicable production/sales volumes is 
used for end-of-year compliance 
determination.

MinPR=the power rating of the configuration 
within an engine family with the lowest 
power rating.

MaxPR=the power rating of the configuration 
within an engine family with the highest 
power rating.

§ 89.208-96 Labeling.

For all nonroad engines included in 
the averaging, banking, and trading 
program, the family emission limit to 
which the engine is certified must be 
included on die label required in 
§89.110-96.

§ 89.209-96 Certification.

(a) In the application for certification 
a manufacturer must:

(1) Declare its intent to include 
specific engine families in the 
averaging, banking, and trading 
program.

(2) Submit a statement that the 
engines for which certification is 
requested will not, to the best of the 
manufacturer’s belief, cause the 
manufacturer to have a negative credit 
balance when all credits are calculated 
for all the manufacturer’s engine 
families participating in the averaging, 
banking, and trading program.

(3) Declare an FEL for each engine 
family participating in averaging, 
banking, and trading.
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(i) The FEL must be to the same 
number of significant digits as the 
emission standard.

(ii) In no case may the FEL exceed the 
upper limit prescribed in § 89.203- 
96(d).

(4) Indicate the projected number of 
credits generated/needed for this family ; 
the projected applicable production/ 
sales volume, by quarter; and the values 
required to calculate credits as given in 
§89.207-96.

(5) Submit calculations in accordance 
with § 89.207-96 of projected emission 
credits (positive or negative) based on 
quarterly production projections for 
each participating family.

(6) (i) If the engine family is projected 
to have negative emission credits, state 
specifically the source (manufacturer/ 
engine family or reserved) of the credits 
necessary to offset the credit deficit 
according to quarterly projected 
production.

(ii) If the engine family is projected to 
generate credits, state specifically 
(manufacturer/engine family or 
reserved) where the quarterly projected 
credits will be applied.

(b) All certificates issued are 
conditional upon manufacturer 
compliance with the provisions of this 
subpart both during and after the model 
year of production.

(c) Failure to comply with all 
provisions of this subpart will be 
considered to be a failure to satisfy the 
conditions upon which the certificate 
was issued, and the certificate may bd1 
deemed void ab initio.

(d) The manufacturer bears the 
burden of establishing to the satisfaction 
of the Administrator that the conditions 
upon which die certificate was issued 
were satisfied or waived.

(e) Projected credits based on 
information supplied in the certification 
application may be used to obtain a 
certificate of conformity. However, any 
such credits may be revoked based on 
review of end-of-year reports, follow-up 
audits, and any other verification steps 
deemed appropriate by the 
Administrator.

§ 89.210-06 Maintenance of records,
(а) The manufacturer of any nonroad 

engine that is certified under the 
averaging, banking, and trading program 
must establish, maintain, and retain the 
following adequately organized and 
indexed records for each such engine 
produced:

(1) EPA engine family;
(2) Engine identification number;
(3) Engine model year and build date,
(4) Power rating;
(5) Purchaser and destination; and
(б) Assembly plant

(b) The manufacturer of any nonroad 
engine family that is certified under the 
averaging, banking, and trading program 
must establish, maintain, and retain the 
following adequately organized and 
indexed records for each such family:

(1) EPA engine family;
(2) Family emission limit (FEL);
(3) Power rating for each 

configuration tested;
(4) Projected applicable production/ 

sales volume for the model year, and
(5) Actual applicable production/sales 

volume for the model year.
(c) Any manufacturer producing an 

engine family participating in trading 
reserved credits must maintain the 
following records on a quarterly basis 
for each engine family in the trading 
program:

(1) The engine family;
(2) The actual quarterly and 

cumulative applicable production/sales 
volume;

(3) The value required to calculate 
credits as given in § 89.207-96;

(4) The resulting type and number of 
credits generated/required;

(5) How and where credit surpluses 
are dispersed; and

(6) How and through what means 
credit deficits are met.

(d) The manufacturer must retain all 
records required to be maintained under 
this section for a period of eight years 
from the due date for the end-of-model- 
year report. Records may be retained as 
hard copy or reduced to microfilm, ADP 
diskettes, and so forth, depending on 
the manufacturer’s record retention 
procedure; provided, that in every case 
all information contained in the hard 
copy is retained.

(e) Nothing in this section limits the 
Administrator’s discretion in requiring 
the manufacturer to retain additional 
records or submit information not 
specifically required by this section.

(f) Pursuant to a request made by the 
Administrator, the manufacturer m ust 
submit to the A dm inistrator the 
information that the manufacturer is 
required to retain.

(g) EPA may void ab initio under 
§ 89.126—96(c) a certificate of 
conformity for an engine family for 
which the manufacturer fails to retain 
the records required in this section or to 
provide such information to the 
Administrator upon request.

§ 89.211-96 End-of-year and final reports.
(a) End-of-year and final reports must 

indicate the engine family, the actual 
applicable production/sales volume, the 
values required to calculate credits as 
given in § 89.207-96, and the number of 
credits generated/required. 
Manufacturers must also submit how

and where credit surpluses were 
dispersed (or are to be banked) and/or 
how and through what means credit 
deficits were met. Copies of contracts 
related to credit trading must be 
included or supplied by the broker, if 
applicable. The report shall include a 
calculation of credit balances to show 
that the summation of the 
manufacturer's use of credits results in 
a credit balance equal to or greater than 
zero.

(b) The applicable production/sales 
volume for end-of-year and final reports 
must be based on the location of the 
point of first retail sale (for example, 
retail customer, dealer, secondary 
manufacturer) also called the final 
product purchase location.

(c) (1) End-of-year reports must be 
submitted within 90 days of the end of 
the model year to: Director, 
Manufacturers Operations Division 
(6405-J), D.S. Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20460.

(2) Final reports must be submitted 
within 270 days of the end of the model 
year to: Director, Manufacturers 
Operations Division (6405-J), U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460.

(d) Failure by a manufacturer 
participating in the averaging, banking, 
or trading program to submit any end- 
of-year or final reports in the specified 
time for all engines is a violation of 
sections 203(a)(1) and 213 of the Clean 
Air Act for each engine.

(e) A manufacturer generating credits 
for deposit only who fails to submit 
end-of-year reports in the applicable 
specified time period (90 days after the 
end of the model year) may not use the 
credits until such reports are received 
and reviewed by EPA. Use of projected 
credits pending EPA review is not 
permitted in these circumstances.

(f) Errors discovered by EPA or the 
manufacturer in the end-of-year report, 
including errors in credit calculation, 
may be corrected in the final report up 
to 270 days from the end of the model 
year.

(g) If EPA or the manufacturer 
determines that a reporting error 
occurred on an end-of-year or final 
report previously submitted to EPA 
under this section, the manufacturer’s 
credits and credit calculations will be 
recalculated. Erroneous positive credits 
will be void except as provided in 
paragraph (h) of this section. Erroneous 
negative credit balances may be 
adjusted by EPA.

(h) If within 270 days of the end of the 
model year, EPA review determines a 
reporting error in the manufacturer’s 
favor (that is, resulting in an increased
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credit balance) or if the manufacturer 
discovers such an error within 270 days 
of the end of the model year, the credits 
shall be restored for use by the 
manufacturer.

§ 89.212-96 Notice of opportunity for 
hearing.

Any voiding of the certificate under 
§§89.203—96(f), 89.206-96(d), 89.209- 
96(c) and 89.210-96(g) will be made 
only after the manufacturer concerned 
has been offered an opportunity for a 
hearing conducted in accordance with 
§§89.512 and 89.513 and, if a ;
manufacturer requests such a hearing, 
will be made only after an initial 
decision by the Presiding Officer.

Subpart D— Emission Test Equipment 
Provisions

§ 89.301-96 Scope; applicability.
(a) This subpart describes the 

equipment required in order to perform 
exhaust- emission tests on new nonroad 
compression-ignition engines subject to 
the provisions of subpart B of part 89.

(b) Exhaust gases, either raw or dilute, 
are sampled while the test engine is 
operated using an 8-mbde test cycle on 
an engine dynamometer. The exhaust 
gases receive specific component 
analysis determining concentration of 
pollutant, exhaust volume, the fuel 
flow, and the power output during each 
mode. Emission is reported as grams per 
kilowatt hour (g/kw-hr). See subpart E 
of this part for a complete description o f 
the test procedure.

(c) General equipment and calibration 
requirements are given in § 89.304-96 
through 89.324-96. Sections 89.325-96 
through 89.331—96 set forth general test 
specifications.

(d) Additional information about 
system design, calibration 
methodologies, and so forth, for raw gas 
sampling can be found in part 86, 
subpart D of this Chapter. Examples for 
system design, calibration 
methodologies, and so forth, for dilute 
exhaust gas sampling Can be found in 
part 86, subpart N of this chapter.

§89.302-96 Definitions.
The definitions in subpart A of part 

89 apply to this subpart. For terms not 
defined in part 89, the definitions in 
part 86, subparts A, D, I, and N apply 
to this subpart. The following definition 
also applies to this subpart.

S pecific em issions, g/kW -hr, is 
expressed on the basis of observed gross 
brake power. When it is not possible to 
test the engine in the gross conditions, 
for example, if the engine and 
transmission form a single integral unit, 
the engine may be tested in the net 
condition. Power corrections from net to

gross conditions will be allowed with 
prior approval of the Administrator.

§89.303-96 Symbols/abbrevlations.
(a) The abbreviations in § 86.094-3 or 

part 89.3 of this chapter apply to this 
subpart.

(d) The abbreviations in Table 1 in 
appendix A of this subpart apply to this 
subpart. Some abbreviations from § 89.3 
have been included for the convenience 
of the reader.

(c) The symbols in Table 2 in 
appendix A of this subpart apply to this 
subpart.

§ 89.304-96 Equipment required for 
gaseous em issions; overview.

(a) All engines subject to this subpart 
are tested for exhaust emissions.
Engines are operated on dynamometers 
meeting the specification, given in 
§89.306-96.

(b) The exhaust is tested for gaseous 
emissions using a raw gas sampling 
system as described in § 89.412-96 or a 
constant volume sampling (CVS) system 
as described in § 89.419-96. Both 
systems require analyzers (see 
paragraph (c) of this section) specific to 
the pollutant being measured.

(cj Analyzers used are a non- 
dispersive infrared (NDIR) absorption 
type for carbon monoxide and carbon 
dioxide analysis; paramagnetic (PMD), 
zirconia (ZRDO), or electrochemical 
type (ECS) for oxygen analysis; a heated 
flame ionization (HFID) type for 
hydrocarbon analysis; and a 
chemiluminescent detector (CLD) or 
heated chemiluminescent detector 
(HCLD) for oxides of nitrogen analysis. 
Sections 89.309-96 through 89.324-96 
set forth a full description of analyzer 
requirements and specifications.

§ 89.305-96 Equipment measurement 
accuracy/calibration frequency.

The accuracy of measurements must 
be such that the maximum tolerances 
shown in Table 3 in appendix A of this 
subpart are not exceeded, Calibrate all 
equipment and analyzers according to 
the frequencies shown in Table 3 in 
Appendix A of this subpart.

§ 89.306-96 Dynamometer specifications 
and calibration weights.

(a) D ynam om eter specification s. The 
dynamometer test stand and other 
instruments for measurement of power 
output must meet the accuracy and 
calibration frequency requirements 
shown in Table 3 in appendix A of this 
subpart. The dynamometer must be 
capable of performing the test cycle 
described in § 89.410-96.

(b) D ynam om eter calibration weights. 
A minimum of six calibration weights 
for each range used are required. The

weights must be spaced to reflect good ■ 
engineering judgement such that they 
cover the range of weights required and 
must be traceable to within 0.5 percent '■« 
of NIST weights. Laboratories located in 
foreign countries may certify calibration 
weights to local government bureau 
standards.

§ 89.307-96 Dynamometer calibration.
(a) If necessary, follow the 

dynamometer manufacturer’s 
instructions for initial start-up and basic 
operating adjustments.

(b) Check the dynamometer torque 
measurement for each range used by the 
following method:

(1) Warm up the dynamometer 
following the dynamometer 
manufacturer’s specifications.

(2) Determine the dynamometer 
calibration moment arm (a distance/ 
weight measurement). Dynamometer 
manufacturer’s data, actual 
measurement, or the value recorded 
from the previous calibration used for 
this subpart may be used.

(3) When calibrating the engine 
flywheel torque transducer, any lever 
arm used to convert a weight or a force 
through a distance into a torque must be 
in a horizontal position (±5 degrees).

(4) Calculate the indicated torque (If) 
for each calibration weight to be used 
by:
IT = calibration weight (N) x calibration 

moment arm (m)
(5) Attach each calibration weight 

specified in § 89.306-96 to the moment 
arm at the calibration distance 
determined in paragraph (b)(2) of this 
section. Record the power measurement 
equipment response (N —m) to each 
weight.

(6) For each calibration weight, 
compare the torque value measured in 
paragraph (b)(5) of this section to the 
calculated torque determined in 
paragraph (b)(4) of this section.

(7) The measured torque must be 
within 2 percent of the calculated 
torque.

(8) If the measured torque is not 
within 2 percent of the calculated 
torque, adjust or repair the system. 
Repeat steps in paragraphs (b)(1) 
through (b)(6) of this section with the 
adjusted or repaired system.

(c) Optional. A master load-cell or 
transfer standard may be used to verify 
the torque measurement system.

(1) The master load-cell and read out 
system must be calibrated with weights 
at each test weight specified in 
§ 89.306-96. The calibration weights 
must be traceable to within 0.1 percent 
of applicable national Standards.
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(2) Warm up the dynamometer 
following the equipment manufacturer’s 
specifications.

(3) Attach the master load-cell and 
loading system.

(4) Load the dynamometer to a 
minimum of 6 equally spaced torque 
values as indicated by the master load
cell for each in-use range used.

(5) The in-use torque measurement 
must be within 2 percent of the torque 
measured by the master system for each 
load used.

(6) If the in-use torque is not within
2 percent of the master torque, adjust or 
repair the system. Repeat steps in 
paragraphs (c)(2) through (c)(5) of this 
section with die adjusted or repaired 
system.

(d) Calibrated resistors may not be 
used for engine flywheel torque 
transducer calibration, but may be used 
to span the transducer prior to engine 
testing.

(e) Perform other engine 
dynamometer system calibrations as 
dictated by good engineering practice.

§89.308-46 Sampling system 
requirements for gaseous em issions.

(a) For each component (pump, 
sample line section, filters, and so forth) 
in the heated portion of the sampling 
system that has a separate source of 
power or heating element, use 
engineering judgment to locate the 
coolest portion of that component and 
monitor the temperature at that location. 
If several components are within an 
oven, then only the surface temperature 
of the component with the largest 
thermal mass and the oven temperature 
need be measured.

(b) If water is removed by 
condensation, the sample gas 
temperature or sample dewpoint must 
be monitored either within the water 
trap or downstream. It may not exceed 
7 °C.

§ 89.309-86 Analyzers required for 
gaseous em issions.

(a) Analyzers. The following 
instruments are required for analyzing 
the measured gases:

(1) Carbon M onoxide (CO) analysis, (i) 
The carbon monoxide analyzer must be 
of the non-dispersive infrared (NDIR) 
absorption type.

(ii) The use of linearizing circuits is 
permitted.

(2) Carbon D ioxide (CO2) analysis, (i) 
The carbon dioxide analyzer must be of 
the non-dispersive infrared (NDER) 
absorption type.

(ii) The use of linearizing circuits is 
permitted.

(3) Oxygen (Ch.) analysis. Oxygen (O2) 
analyzers may be of the paramagnetic

(PMD), zirconia (ZRDO) or 
electrochemical type (ECS).

(4) H ydrocarbon (HC) analysis. (i) The 
hydrocarbon analyzer must be of the 
heated flame ionization (HFID) type.

(ii) If the temperature of the exhaust 
gas at the sample probe is below 190 9C, 
the temperature of the valves, pipework, 
and so forth, must be controlled so as
to maintain a wall temperature of 190 °C 
± 11 °C. If the temperature of the 
exhaust gas at the sample probe is above 
190 °C, the temperature of the valves, 
pipework, and so forth, must be 
controlled so as to maintain a wall 
temperature greater than 180 °C.

(iii) The oven must be capable of 
maintaining temperature within 2 °C of 
the set point.

(iv) Fuel and burner air must conform 
to the specifications in § 89.312-96.

(v) The percent of oxygen interference 
must be less than 3 percent, as specified 
in § 89.319—96(d).

(5) O xides o f  nitrogen (NO* ) analysis.
(i) This analysis device must consist of 
the subsequent items, following the 
sample probe, in the given order:

(A) Pipework, valves, and so forth, 
controlled so as to maintain a wall 
temperature above 60 °C.

(B) A NO2 to NO converter. The NO2 
to NO converter efficiency must be at 
least 90 percent.

(C) An ice bath or other cooling 
device located after the NOx converter.

(D) A chemiluminescent detector 
(CLD).

(M) The quench interference must be 
less than 3.0 percent as measured in 
§ 89.318-96.

(b) Other gas analyzers yielding 
equivalent results may be used with 
advance approval of the Administrator.

(c) The following requirements must 
be incorporated in each system used for 
testing under this subpart.

(1) Carbon monoxide and carbon 
dioxide measurements must be made on 
a dry basis (for raw exhaust 
measurement only). Specific 
requirements for the means of drying 
the sample can be found in § 89.309- 
96(e).

(2) Calibration or span gases for the 
NOx measurement system must pass 
through the NO2 to NO converter.

(d) The electromagnetic compatibility 
(EMC) of the equipment must be on a 
level as to minimize additional errors.

(e) Gas drying. Chemical dryers are 
not an acceptable method of removing 
water from the sample. Water removal 
by condensation is acceptable. A water 
trap performing this function and 
meeting the specifications in § 89.308- 
96(b) is an acceptable method. Means 
other than condensation may be used 
only with prior approval from the 
Administrator.

§ 89.310-96 Analyzer accuracy and 
specifications.

(a) M easurem ent accuracy—general. 
The analyzers must have a measuring 
range which allows them to measure the 
concentrations of the exhaust gas 
sample pollutants with the accuracies 
shown in Table 3 in Appendix A of this 
subpart.

(1) R esponse tim e. The analyzer 
response time must be measured and 
accounted for before recording of data 
begins.

(2) Precision. The precision of the 
analyzer must be, at worst, ±1 percent 
of full-scale concentration for each 
range used at or above 100 ppm (or 
ppmC) or ±2 percent for each range used 
below 100 ppm (or ppmC). The 
precision is defined as 2.5 times the 
standard deviation(s) of 10 repetitive 
responses to a given calibration or span 
gas.

(3) N oise. The analyzer peak-to-peak 
response to zero and calibration or span 
gases over any 10-second period must 
not exceed 2 percent of full-scale chart 
deflection on all ranges used.

(4) Zero drift. The analyzer zero- 
response drift during a 1-hour period 
must be less than 2 percent of full-scale 
chart deflection on die lowest range 
used. The zero-response is defined as 
the mean response including noise to a 
zero-gas during a 30-second time 
interval.

(5) Span drift. The analyzer span drift 
during a 1-hour period must be less than 
2 percent of full-scale chart deflection 
on the lowest range used. The analyzer 
span is defined as the difference 
between the span-response and the zero- 
response. The span-response is defined 
as the mean response including noise to 
a span gas during a 30-second time 
interval.

(b) Operating procedure fo r  analyzers 
and sam pling system . Follow the start
up and operating instructions of the 
instrument manufacturer. Adhere to the 
minimum requirements given in
§ 89.314-96 to § 89.323-96.

(c) Em ission m easurem ent accuracy— 
Bagged sam pling. (1) Good engineering 
practice dictates that exhaust emission 
sample analyzer readings below 15 
percent of full-scale chart deflection 
should generally not be used.

(2) Some high resolution read-out 
systems, such as computers, data 
loggers, and so forth, can provide 
sufficient accuracy and resolution below 
15 percent of full scale. Such systems 
may be used provided that additional 
calibrations are made to ensure the 
accuracy of the calibration curves. If a 
gas divider is used, the gas divider must 
conform to the accuracy requirements 
specified in § 89.312-96(c). The
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following procedure for calibration 
below 15 percent of full scale may be 
used:

(i) Span the full analyzer range using 
a top range calibration gas meeting the 
accuracy requirements of § 89.312- 
96(c).

(ii) Generate a calibration curve 
according to, and meeting the 
requirements of, §§ 89.319-96 through
89.323- 96.

(iii) Select a calibration gas (a span 
gas may be used for calibrating the CO2 
analyzer) with a concentration midway 
between the two lowest calibration 
gases or non-zero gas divider 
increments. This gas must be “named” 
to an accuracy of ±2.0 percent of NIST 
gas standards, or other standards 
approved by the Administrator.

(iv) Using the calibration curve fitted 
to the points generated in paragraphs
(c)(2)(i) and (ii) of this section, check the 
concentration of the gas selected in 
paragraph (c)(2)(iii) of this section. The 
concentration derived from the curve 
must be within ±2.3 percent (±2.8 
percent for CO2 span gas) of the original 
named gas concentration.

(v) Provided the requirements of 
paragraph (c)(2)(iv) of this section are. 
met, use the gas divider with the gas 
selected in paragraph (c)(2)(iii) of this 
section and determine the remainder of 
the calibration points. Fit a calibration 
curve per §§ 89.319-96 through 89.322- 
96 of this chapter for the entire analyzer 
range.

(d) Em ission m easurem ent accuracy— 
continuous sam pling. Analyzers used 
for continuous analysis must be 
operated such that die measured 
concentration falls between 15 and 100 
percent of full-scale chart deflection. 
Exceptions to these limits are:

(1) The analyzer’s response may be 
less than 15 percent or more than 100 
percent of full scale if automatic range 
change circuitry is used and the limits 
for range changes are between 15 and 
100 percent of full-scale chart 
deflection;

(2) The analyzer’s response may be 
less than 15 percent of hill scale if:

(i) Alternative (c)(2) of this section is 
used to ensure that the accuracy of the 
calibration curve is maintained below 
15 percent; or

(ii) The full-scale value of the range is 
155 ppm (or ppmC) or less.

§ 89.311-96 Analyzer calibration 
frequency.

(a) Prior to initial use and after major 
repairs, bench check each analyzer (see 
§89.315-96).

(b) Calibrations are performed as 
specified in §§ 89.319-96 through
89.324- 96.

(c) At least monthly, or after any 
maintenance which could alter 
calibration, the following calibrations 
and checks are performed.

(1) Leak check the vacuum side of the 
system (see §89.316-96).

(2) Check that the analysis system 
response time has been measured and 
accounted for.

(3) Verify that the automatic data 
collection system (if used) meets the 
requirements found in Table 3 in 
Appendix A of this subpart.

(4) Check the fuel flow measurement 
instrument to insure that the 
specifications in Table 3 in appendix A 
of this subpart are met.

(d) Verify that all NDIR analyzers 
meet the water rejection ratio and the 
CO2 rejection ratio as specified in 
§89.318-96.

(e) Verify that the dynamometer test 
stand and power output instrumentation 
meet the specifications in Table 3 in 
Appendix A of this subpart.

§ 89.312-96 Analytical gases.
(a) The shelf life of all calibration 

gases must not be exceeded. The 
expiration date of the calibration gases 
stated by the gas manufacturer shall be 
recorded.

(b) Pure gases. The required purity of 
the gases is defined by the 
contamination limits given below. The 
following gases must be available for 
operation:

(1) Purified nitrogen (Contamination < 
1 ppm C, ^ 1 ppm CO, < 400 ppm CO2,
< 0.1 ppm NO)

(2) Purified oxygen (Purity 99.5 
percent vol O2)

(3) Hydrogen-helium mixture (40 ± 2 
percent hydrogen, balance helium) 
(Contamination < 31 ppm C, < 400 ppm 
CO)

(4) Purified synthetic air 
(Contamination < 1 ppm C, < 1 ppm CÓ,
< 400 ppm CO2, ^ 0.1 ppm NO) (Oxygen 
content between 18-21 percent vol.)

(c) Calibration and span gases. (1) 
Calibration gas values are to be derived 
from NIST Standard Reference Materials 
(SRM’s) or other standardized gas 
samples and are to be single blends as 
listed in the following paragraph.

(2) Mixtures of gases having the 
following chemical compositions shall 
be available:
C3H8 and purified synthetic air (dilute

measurements);
C3H8 and purified nitrogen (raw

measurements); ,
CO and purified nitrogen;

NOx and purified nitrogen (the 
amount of NO2 contained in this 
calibration gas must not exceed 5 
percent of the NO content);

CO2 and purified nitrogen
(3) The true concentration of a span 

gas must be within ±2 percent of the 
NIST gas standard. The true 
concentration of a calibration gas must 
be within ±1 percent of the NIST gas 
standard. The use of precision blending 
devices (gas dividers) to obtain the 
required calibration gas concentrations 
is acceptable, provided that the blended 
gases are accurate to within ±1.5 percent 
of NIST gas standards, or other gas 
standards which have been approved by 
the Administrator. This accuracy 
implies that primary gases used (or 
blending) must be “named” to an 
accuracy of at least ±1 percent, traceable 
to NIST or other approved gas 
standards. All concentrations of 
calibration gas shall be given on a 
volume basis (volume percent or 
volume ppm).

(4) The gas concentrations used for 
calibration and span may also be 
obtained by means of a gas divider, 
either diluting with purified N2 or 
diluting with purified synthetic air. The 
accuracy of the mixing device must be 
such that the concentration of the 
diluted gases may be determined to 
within ±2 percent,

(d) Oxygen interference check gases 
shall contain propane with 350 ppmC 
±75 ppmC hydrocarbon. The 
concentration value shall be determined 
to calibration gas tolerances by 
chromatographic analysis of total 
hydrocarbons plus impurities or by 
dynamic blending. Nitrogen shall be the 
predominant diluent with the balance 
oxygen.

(e) Fuel for the FID shall be a blend 
of 40 percent ±2 percent hydrogen with 
the balance being helium. The mixture 
shall contain less than 1 ppm equivalent 
carbon response; 98 to 100 percent 
hydrogen fuel may be used with 
advance approval of the Administrator.

(f) H ydrocarbon analyzer burner air. 
The concentration of oxygen must be 
within 1 mole percent of the oxygen 
concentration of the burner air used in 
the latest oxygen interference check 
(%C>2l). If the difference in oxygen 
concentration is greater than 1 mole 
percent, then the oxygen interference 
must be checked and, if necessary, the 
analyzer adjusted to meet the %02l 
requirements. The burner air must 
contain less than 2 ppmC hydrocarbon.

§ 89.313-96 Initial calibration of analyzers.
(a) Warming-up tim e. The warming- 

up time should be according to the 
recommendations of the manufacturer. 
If not specified, a minimum of two 
hours shall be allowed for warming up 
the analyzers.
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(b) NDIR and HFID analyzer. The 
NDIR analyzer shall be tuned and 
maintained according to the instrument 
manufacturer’s instructions. The 
combustion flame of the HFID analyzer 
shall be optimized in order to meet the 
specifications in § 89.319-96(b)(2).

(c) Zero setting and calibration. (1) 
Using purified synthetic air (or 
nitrogen), the CO, CO2, NOx, and HC 
analyzers shall be set at zero.

(2) Introduce the appropriate 
calibration gases to the analyzers and 
the values recorded. The same gas flow 
rates shall be used as when sampling 
exhaust.

(d) R echecking o f  zero setting. The 
zero setting shall be rechecked and the 
procedure described in paragraph (c) of 
this section repeated, if necessary.

§ 89.314-98 Pre- and post-test calibration 
of analyzers.

Each operating range used dining the 
test shall be checked prior to and after 
each test in accordance with the 
following procedure. (A chronic need 
for parameter adjustment can indicate a 
need for instrument maintenance.):

(a) The calibration is checked by 
using a zero gas and a span gas whose 
nominal value is between 80 percent 
and 100 percent of full-scale, inclusive, 
of the measuring range.

(b) After the emission test a zero gas 
and the same span gas will be used for 
rechecking. The analysis will be 
considered acceptable if the difference 
between the two measuring results is 
less than 2 percent of full scale.

§ 89.315-96 Analyzer bench checks.
(a) Prior to initial use and after major 

repairs verify that each analyzer 
complies with the specifications given 
in Table 3 in appendix A of this subpart.

(b) If a stainless steel NO2 to NO 
converter is used, condition all new or 
replacement converters. The 
conditioning consists of either purging

Where:
(^concentration obtained in paragraph

U ),
^concentration obtained in paragraph

(j), > V
c=concentration obtained in paragraph
. (8).

«-concentration obtained in paragraph
(h).

If converter efficiency is not greater 
than 90 percent, corrective action will 
be required.

the converter with air for a minimum of 
4 hours or until the converter efficiency 
is greater than 90 percent. The converter 
must be at operational temperature 
while purging. Do not use this 
procedure prior to checking converter 
efficiency on in-use converters.

§ 89.316-96 Analyzer leakage and 
response time.

(a) Vacuum sid e lea k  check. (1) Any 
location within the analysis system 
where a vacuum leak could affect the 
test results must be checked.

(2) The maximum allowable leakage 
rate on the vacuum side is 0.5 percent 
of the in-use flow rate for the portion of 
the system being checked. The analyzer 
flows and bypass flows may be used to 
estimate the in-use flow rates.

(3) The sample probe and the 
connection between the sample probe 
and valve V2 (see Figure 1 in appendix 
B of this subpart) may be excluded from 
the leak check.

(b) Pressure side lea k  check. The 
maximum allowable leakage rate on the 
pressure side is 5 percent of the in-use 
flow rate.

(c) The response time shall be 
accounted for in all emission 
measurement and calculations.

§ 89.317-96 NOx converter check.
(a) Prior to its introduction into 

service, and monthly thereafter, the 
chemiluminescent oxides of nitrogen 
analyzer shall be checked for NO2 to NO 
converter efficiency. Figure 2 in 
appendix B of this subpart is a reference 
for the following paragraphs.

(b) Follow good engineering practices 
for instrument start-up and operation. 
Adjust the analyzer to optimize 
performance.

(c) Zero the oxides of nitrogen 
analyzer with zero-grade air or zero- 
grade nitrogen.

(d) Connect the outlet of the NOx 
generator to the sample inlet of the

percent efficiency = 1+ -
a - b

xlOO
 ̂ c - d  )

§ 89.318-96 Analyzer interference checks.

(a) Gases present in the exhaust other 
than the one being analyzed can 
interfere with the reading in several 
ways. Positive interference occurs in 
NDIR and PMD instruments when the 
interfering gas gives the same effect as 
the gas being measured, but to a lesser 
degree. Negative interference occurs in 
NDIR instruménts by the interfering gas 
broadening the absorption band of the 
measured gas and in CLD instruments

oxides of nitrogen analyzer which has 
been set to the most common operating 
range.

(e) Introduce into the NOx generator 
analyzer-system an NO-in-nitrogen (N2) 
mixture with an NO concentration equal 
to approximately 80 percent of the most 
common operating range. The NO2 
content of the gas mixture shall be less 
than 5 percent of the NO concentration.

(f) With the oxides of nitrogen 
analyzer in the NO mode, record the 
concentration of NO indicated by the 
analyzer.

(g) Turn on the NOx generator 0 2 (or 
air) supply and adjust the O2 (or air) 
flow rate so that the NO indicated by the 
analyzer is about 10 percent less than 
indicated in paragraph (b)(5) of this 
section. Record the concentration of NO 
in this NO+O2 mixture.

(h) Switch the NOx generator to the 
generation mode and adjust the 
generation rate so that the NO measured 
on the analyzer is 20 percent of that 
measured in paragraph (b)(5) of this 
section. There must be at least 10 
percent unreacted NO at this point. 
Record the concentration of residual 
NO.

(i) Switch the oxides of nitrogen 
analyzer to the NOx mode and measure 
total NOx. Record this value.

(j) Switch off the NOx generator but 
maintain gas flow through the system. 
The oxides of nitrogen analyzer will 
indicate the NOx in the NO+O2 mixture. 
Record this value.

(k) Turn off the NOx generator 0 2 (or 
air) supply. The analyzer will now 
indicate the NOx in the original NO-in- 
N2 mixture. This value should be no 
more than 5 percent above the value 
indicated in paragraph (b)(4) of this 
section.

(l) Calculate the efficiency of the NOx 
converter by substituting the 
concentrations obtained into the 
following equation:

by the interfering gas quenching the 
radiation. The interference checks 
described in this section are to be made 
initially and after any major repairs that 
could affect analyzer performance.

(b) CO analyzer water and CO2 

in terference checks. Prior to its 
introduction into service and annually 
thereafter, the NDIR carbon monoxide 
analyzer shall be checked for response 
to water vapor and CO2:



31352 Federal Register / Vol. 59 , No. 116 / Friday, June 17, 1994 / Rules and Regulations

(1) Follow good engineering practices 
for instrument start-up and operation. 
Adjust the analyzer to optimize 
performance on the most sensitive range 
to be used.

(2) Zero the carbon monoxide 
analyzer with either zero-grade air or 
zero-grade nitrogen

(3) Bubble a mixture of 3 peroent CO2 
in Na through water at room 
temperature and record analyzer 
response.

(4) An analyzer response of more than 
1 percent of full scale for ranges above 
300 ppm full scale or more than 3 ppm

on ranges below 300 ppm full scale 
requires corrective action. (Use of 
conditioning columns is one form of 
corrective action which may be taken)

(c) NOx analyzer quench ch eck . Hie 
two gases of concern for CLD (and 
HCLD) analyzers are CO2 and water 
vapor. Quench responses to these two 
gases are proportional to their 
concentrations and, therefore, require 
test techniques to determine quench at 
the highest expected concentrations 
experienced during testing.

(1) NOx analyzer OO2 quench check. 
A C 02 span gas having a concentration

of 80 percent to 100 percent of hill scale 
of the maximum operating range used 
during testing shall be passed through 
the CO2 NDIR analyzer and the value 
recorded as a. It is diluted 
approximately 50 percent with NO span 
gas and then passed through the C02 
NDIR and CLD (or HCLD), with the C 02 
and NO values recorded as b  and c 
respectively. The CO2 shall then be shut 
off and only the NO span gas passed 
through the CLD (or HGLD) and the NO 
value recorded as d. Percent CO2 
quench shall be calculated as follows 
and shall not exceed 3 percent:

% C 0 2 quench = 100 x
{

1 -
<cxa) ] 

(d x a ) - (d x b )  Jx (a / b )

Where:
a=Undiluted CO2 concentration 

(percent)
b=Diluted 0 0 2  concentration (percent) 
c=Diluted NO concentration (ppm) 
d=Undiluted NO concentration (ppm) 

(2) NOx analyzer w ater qu en ch check.
(i) This check applies to wet 
measurements only. An NO span gas 
having a concentration of 80 percent to 
100 percent of full scale of a normal 
operating range shall be passed through 
the CLD (or HCLD) and the response

recorded as D. The NO span gas shall 
then be bubbled through water at room 
temperature and passed through the 
CLD (or HCLD) and the analyzer 
response recorded as A K  Determine and 
record the analyzer absolute operating 
pressure and the bubbler water 
temperature. (It is important that the NO 
span gas contains minimal NO2 
concentration for this check. No 
allowance for absorption of NO2 in

water has been made in the following 
quench calculations.)

(ii) Calculations for water quench 
must consider dilution of the NO span 
gas with water vapor and scaling of the 
water vapor concentration of the 
mixture to that expected during testing. 
Determine the mixture’s saturated vapor 
pressure (designated as Pwb) that 
corresponds to the bubbler water 
temperature. Calculate the water 
concentration (Zl, percent) in the 
mixture by the following equation:

Pwb
Zl = 100x------

GP

where GP = analyzer operating pressure 
(Pa)

(iii) Calculate the expected dilute NO 
span gas and water vapor mixture 
concentration (designated as D l) by the 
following equation:

Dl = D x
'  Z l'

v 10 0 ;
(iv) For diesel (compression-ignition) 

exhaust, the maximum raw or dilute 
exhaust water vapor concentration 
expected during testing (designated as 
Wm) can be estimated from the CO2 
span gas (designated as A) criteria in 
paragraph (c)(1) of this section and the 
assumption of a fuel atom H/C ratio of 
1.8:1 as:

Wm(%) = 0.9 x A(%)
Where:
A = undiluted CO2 concentration.

Percent water quench shall not exceed 
3 percent and shall be calculated by:

^  , ' D l-A R  Wm
% Water Quench = 100 x — ------- x ------

Dl Zl

§89.319-86 Hydrocarbon analyzer 
calibration.

(a) The FID hydrocarbon analyzer 
shall receive the initial and periodic 
calibration as described in this section. 
The HFED used with petroleum-fueled 
diesel (compression-ignition) engines 
shall be operated to a set point ±5.5 °C 
between 185 and 197 ®C.

(b) Initial an d  p eriod ic optim ization
o f detector response. Prior to 
introduction into service and at least 
annually thereafter, adjust the FID 
hydrocarbon analyzer for optimum 
hydrocarbon response as specified in 
this paragraph. Alternate methods 
yielding equivalent results may be used, 
if approved in advance by the 
Administrator. . v

(1) Follow good engineering practices 
for initial instrument start-up and basic 
operating adjustment using the 
appropriate fuel (see ■§ 89.312-96(6)) and 
zero-grade air.

(2) One of the following procedures is 
required for FID or HFID optimization:

(i) The procedure outlined in Society 
of Automotive Engineers (SAE) paper 
No. 770141, ’‘Optimization of a Flame 
Ionization Detector for Determination of 
Hydrocarbon in Diluted Automotive 
Exhausts”; author, Glenn D. Reschke. 
This procedure has been incorporated 
by reference. See § 89.6.

(ii) The HFID optimization procedures 
outlined in § 86.331-79 of this chapter.

(iii) Alternative procedures maybe 
used if  approved in advance by the 
Administrator.

(3) After the optimum flow rates have 
been determined, record them for future 
reference.

(c) Initial and p eriod ic calibration. 
Prior to introduction into service and 
monthly thereafter, the FID or HFID 
hydrocarbon analyzer shall be calibrated 
on all normally used instrument ranges 
using the steps in this paragraph. Use 
the same flow rate and pressures as 
when analyzing samples. Calibration 
gases shall be introduced directly at the
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analyzer, unless the “overflow” 
calibration option of § 86.1310- 
90(b)(3)(i) of this chapter for the HFID 
is taken.

(1) Adjust analyzer to optimize 
performance.

(2) Zero the hydrocarbon analyzer 
with zero-grade air.

(3) Calibrate on each used operating 
range with propane-in-air (dilute) or 
propane-in-nitrogen (raw) calibration 
gases having nominal concentrations 
starting between 10-15 percent and 
increasing in at least six incremental 
steps to 90 percent of that range. The 
incremental steps are to be spaced to 
represent good engineering practice. For 
each range calibrated, if the deviation 
from a least-squares best-fit straight line 
is 2 percent or less of the value at each 
data point, concentration values may be 
calculated by use of a single calibration 
factor for that ranges If the deviation 
exceeds 2 percent at any point, the best- 
fit non-linear equation which represents 
the data to within 2 percent of each test 
point shall be used to determine 
concentration.

(d) Oxygen in terference optim ization. 
Choose a range where the oxygen 
interference check gases will fall in the 
upper 50 percent. Conduct the test, as 
outlined in this paragraph, with the 
oven temperature set as required by the 
instrument manufacturer. Oxygen 
interference check gas specifications are 
found in § 89.312-96(d).

(1) Zero the analyzer.
(2) Span the analyzer with the 

purified synthetic air specified in 
§ 89.312—96(b)(4).

(3) Recheck zero response. If it has 
changed more than 0.5 percent of full 
scale repeat paragraphs (d)(1) and (d)(2) 
of this section to correct problem.

(4) Introduce the 5 percent and 10 
percent oxygen interference check gases.

(5) Recheck the zero response, If it has 
changed more ±1 percent of full scale, 
repeat the test.

(6) Calculate the percent of oxygen 
interference (designated as percen t O2I) 
for each mixture in paragraph (d)(4) of 
this section. J

/D_p\
percent 0 2I = ----------  (100)

B
|A=hydrocarbon concentration (ppmC) 

of the span gas used in paragraph
(d)(2) of this section.

;fi=hydrocarbon concentration (ppmC) of 
the oxygen interference check gases 
used in paragraph (d)(4) of thi? 
section.

A
C = analyzer response (ppmC) = —

D

D=percent of full-scale analyzer 
response due to A.

(7) The percent of oxygen interference 
(designated as %Q2l) must be less than 
±3.0 percent for all required oxygen 
interference check gases prior to testing.

(8) If the oxygen interference is greater 
than the specifications, incrementally 
adjust the air flow above and below the 
manufacturer’s specifications, repeating 
paragraphs (d)(1) through (d)(7) of this 
section for each flow.

(9) If the oxygen interference is greater 
than the specification after adjusting the 
air flow, vary the fuel flow and 
thereafter the sample flow, repeating 
paragraphs (d)(1) through (d)(7) of this 
section for each new setting.

(10) If the oxygen interference is still 
greater than the specifications, repair or 
replace the analyzer, FID fuel, or burner 
air prior to testing. Repeat this section 
with the repaired or replaced equipment 
or gases.

§ 89.320-96 Carbon monoxide analyzer 
calibration.

(a) Calibrate the NDIR carbon 
monoxide as described in this section.

(b) Initial and period ic interference 
check. Prior to its introduction into 
service and annually thereafter, the 
NDIR carbon monoxide analyzer shall 
be checked for response to water vapor 
and CO2 in accordance with § 318.96(b).

(c) Initial and p eriod ic calibration. 
Prior to its introduction into service and 
monthly thereafter, the NDIR carbon 
monoxide analyzer shall be calibrated.

(1) Adjust the analyzer to optimize 
performance.

(2) Zero the carbon monoxide 
analyzer with either zero-grade air or 
zero-grade nitrogen.

(3) Calibrate on each used operating 
range with carbon monoxide-in-N2' 
calibration gases having nominal 
concentrations starting between 10 and 
15 percent and increasing in at least six 
incremental steps to 90 percent of that 
range. The incremental steps are to be 
spaced to represent good engineering 
practice. For each range calibrated, if 
the deviation from a least-squares best- 
fit straight line is 2 percent or less of the 
value at each data point, concentration 
values may be calculated by use of a 
single calibration factor for that range. If 
the deviation exceeds 2 percent at any 
point, the best-fit non-linear equation 
which represents the data to within 2 
percent of each test point shall be used 
to determine concentration.

(d) The initial and periodic 
interference, system check, and 
calibration test procedures specified in 
part 86, subpart D of this chapter may 
be used in lieu of the procedures 
specified in this section.

§ 89.321 -96 Oxides of nitrogen analyzer 
calibration.

(a) The chemiluminescent oxides of 
nitrogen analyzer shall receive the 
initial and periodic calibration 
described in this section.

(b) Prior to its introduction into 
service, and monthly thereafter, the 
chemiluminescent oxides of nitrogen 
analyzer is checked for NO2 to NO 
converter efficiency according to 
§89.317-96.

(c) Initial and period ic calibration. 
Prior to its introduction into service, 
and monthly thereafter, the 
chemiluminescent oxides of nitrogen 
analyzer shall be calibrated on all 
normally used instrument ranges. Use 
the same flow rate as when analyzing 
samples. Proceed as follows:

(1) Adjust analyzer to optimize 
performance.

(2) Zero the oxides of nitrogen 
analyzer with zero-grade air or zero- 
grade nitrogen.

(3) Calibrate on each normally used 
operating range with NO-in-N2 . 
calibration gases with nominal 
concentrations starting at between 10 
and 15 percent and increasing in at least 
six incremental steps to 90 percent of 
that range. The incremental steps are to 
be spaced to represent good engineering 
practice. For each range calibrated, if 
the deviation from a least-squares best- 
fit straight line is 2 percent or less of the 
value at each data point, concentration 
values may be calculated by use of a 
single calibration factor for that range. If 
the deviation exceeds 2 percent at any 
point, the best-fit non-linear equation 
which represents the data to within 2 
percent of each test point shall be used 
to determine concentration.

(d) The initial and periodic 
interference, system check, and 
calibration test procedures specified in 
part 86, subpart D of this chapter may 
be used in lieu of the procedures 
specified in this section.

§ 89.322-96 Carbon dioxide analyzer 
calibration.

(a) Prior to its introduction into 
service, and monthly thereafter, the 
NDIR carbon dioxide analyzer shall be 
calibrated as follows:

(1) Follow good engineering practices 
for instrument start-up and operation. 
Adjust the analyzer to optimize 
performance.

(2) Zero the carbon dioxide analyzer 
with either zero-grade air or zero-grade 
nitrogen.

(3) Calibrate on each normally used 
operating range with carbon dioxide-in- 
N2 calibration or span gases having 
nominal concentrations starting 
between 10 and 15 percent and
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increasing in at least six incremental 
steps to 90 percent of that range. Hie 
incremental steps are to be spaced to 
represent good engineering practice. For 
each range calibrated, if the deviation 
from a least-squares best-fit straight line 
is 2 percent or less of the value at each 
data point, concentration values may be 
calculated by use of a single calibration 
factor for that range, if  the deviation 
exceeds 2 percent at any point, the best- 
fit non-linear equation which represents 
the data to within 2 percent of each test 
point shall be used to determine 
concentration.

(b) The initial and periodic 
interference, system check, and 
calibration test procedures specified in 
part 86, subpart D of this chapter may 
be used in lieu of the procedures in this 
section.

§  8 9 .3 2 3 - 9 6  NDIR a n a ly z e r  ca lib ra tio n .

(a) D etector optim ization. If necessary, 
follow the instrument manufacturer’s 
instructions for initial start-up and basic 
operating adjustments.

(b) Calibration curve. D evelop a 
calibration curve for each range used as 
follows:

(1) Zero the analyzer.
(2) Span the analyzer to give a 

response of approximately 90 percent of 
full-scale chart deflection.

(3) Recheck the zero response. If it has 
changed more than 0.5 percent of full 
scale, repeat the steps given in 
paragraphs (b)(l3 and (b)(2) of this 
section.

(4) Record the response of calibration 
gases having nominal concentrations 
starting between 10 and 15 percent and 
increasing in at least six incremental 
steps to 90 percent of that range. The 
incremental steps are to be spaced to 
represent good engineering practice.

(5j Generate a calibration curve. The 
calibration curve shall be of fourth order 
or less, have five or fewer coefficients.
If any range is within 2 percent of being 
linear a linear calibration may be used. 
Include zero as a data point. 
Compensation for known impurities in 
the zero gas can be made to the zero- 
data point. The calibration curve must 
fit the data points within 2 percent of 
point.

(6) Optional. A new calibration curve 
need not be generated if:

(i) A calibration curve conforming to 
paragraph (b)(5) of this section exists; or

(ii) The responses generated in 
paragraph (b)(4) of this section are 
within 1 percent of full scale or 2 
percent of point, whichever is less, of 
the responses predicted by the 
calibration curve for the gases used in 
paragraph (b)(4) of this section.

(7) If multiple range analyzers are 
used, the lowest range used must meet 
the curve fit requirements below 15 
percent of foil scale.

§ 89.324-96 Calibration of other 
equipm ent

Other test equipment used for testing 
shall be calibrated as often as required 
by the instrument manufacturer or as 
necessary according to good practice.

§ 89.325-96 Engine intake air temperature 
measurement

(a) Engine intake air temperature 
measurement must be made within 122 
cm of the engine. The measurement 
location must be made either in the 
supply system or in the air stream 
entering the supply system.

(b) The temperature measurements 
shall be accurate to within ±2 °G.

§ 89.326-86 Engine intake air humidity 
measurement

(a) Humidity conditioned air supply. 
Air that has had its absolute humidity 
altered is considered humidity- 
conditioned air. For this type of intake 
air supply, the humidity measurements 
must be made within the intake air 
supply system and after the humidity 
conditioning has taken place.

(b) N onconditioned a ir  supply  
procedure. Humidity measurements in 
nonconditioned intake air supply 
systems must be made in the intake air 
stream entering the supply system. 
Alternatively, the humidity 
measurements can be measured within 
the intake air supply stream.

§ 89.327-96 Charge cooling.
For engines with an air-to-air 

intercooler (or any other low 
temperature charge air cooling device) 
between the turbocharger compressor 
and the intake manifold, follow SAE 
J1937. This procedure has been 
incorporated by reference. S ee  § 69.6. 
The temperature of the cooling medium 
and the temperature of the charge air 
shall be monitored and recorded.

§  8 9 .3 2 8 - 9 6  In le t a n d  e x h a u s t  r e s tr ic tio n s .

(a) The manufacturer is liable for 
emission compliance over the full range 
of restrictions that are specified by the 
manufacturer for dial particular engine.

(b) Perform testing at the following 
inlet and exhaust restriction settings.

(1) Equip the test engine with an air 
inlet system presenting an air inlet 
restriction at the upper limit at 
maximum air flow, as specified by the 
engine manufacturer for a clean air 
cleaner. A system representative of the 
installed engine may be used. In other 
cases a test shop system may be used.

(2) The exhaust backpressure must be 
at the upper limit at maximum declared 
power, as specified by the engine 
manufacturer. A system representative 
of the installed engine may be used. In 
other cases a test shop system may be 
used.

§ 89.329-96 Engine cooling system.
An engine cooling system is required 

with sufficient capacity to maintain the 
engine at normal operating temperatures 
as prescribed by the engine 
manufacturer.

§ 89.330-96 Lubricating o il and test fuels.
(a) Lubricating oil. Use the engine 

lubricating oil for testing that meets the 
requirements as specified by the 
manufacturer for a particular engine and 
intended usage. Record the 
specifications of the lubricating oil used 
for the test.

(b) Test fu e ls . (1) Use diesel fuels for 
testing which are clean and bright, with 
pour and cloud points adequate for 
operability. The diesel fuel may contain 
nonmetallic additives as follows: Cetane 
improver, metal deactivator, 
antioxidant, dehazer, antirust, pour 
depressant, dye, dispersant, and 
biocide.

(2) Use only petroleum fuel meeting 
the specifications in Table 4 in 
appendix A of this subpart, or 
substantially equivalent specifications 
approved by the Administrator, for 
exhaust emission testing. Alternatively, 
petroleum fuel meeting the 
specifications in Table 5 in appendix A 
of this subpart maybe used in exhaust 
emission testing. The grade of diesel 
fuel used must be commercially 
designated as "Type 2 - 0 ” grade diesel 
fuel and recommended by the engine 
manufacturer. If the fuel specified in 
Table 4 in Appendix A of this subpart 
is used, the adjustment factor specified 
in § 89.425-96 may be applied to 
particulate emission values to account 
for the impact of sulfur in fuel on 
particulate emissions.

(c) Other fuels may be used for testing 
provided they meet the following 
qualifications:

(1) They are commercially available;
(2) Information acceptable to the 

Administrator is provided to show that 
only the designated fuel would be used 
in customer service;

(3) Use of a fuel listed under 
paragraph (b) of this section would have 
a detrimental effect on emissions or 
durability; and

(4) Fuel specifications are approved in 
writing by the Administrator prior to the 
start of testing.

(d) Report the specification range of 
the fuel to be used under paragraphs
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(b)(2) and (c)(1) through (c)(4) of this 
section in the application for 
certification in accordant» with 
§89.115-96 (a)(8).

§ 8 9 .3 3 1 -9 6  T e s t  c o n d itio n s .

(a) General requirem ents. Calculate all 
volumes and volumetric flow rates at 
standard conditions for temperature and 
pressure (0 °C and 101.3 kPa), and these 
conditions must be used consistently 
throughout all calculations.

(b) Engine test conditions. Measure 
the absolute temperature (designated as 
Tand expressed in Kelvin) of the engine 
air at the inlet to the engine, and the dry 
atmospheric pressure (designated as p  
and expressed in kPa), and determine 
the parameter /according to the 
following provisions:

(l) Naturally aspirated and 
mechanically supercharged engines:

;  99
f  =  X

\°-7

1 2 9 8 ;

(2) Turbocharged engine with or 
without cooling of inlet air:

f  =
r \0 J ✓99 < xl.5

l 2 9 8 j

(c) For a test to be recognized as valid, 
the parameter / shall be between the 
limits as shown below:

0.98 < f  <1.02

Appendix A to Subpart D—Tables

T a ble  1 — A bbreviations Us e d  in 
S u b p a r t  D

C L D ...... Chemiluminescent detector.
C O ........ Carbon monoxide.
C 02 ___ Carbon dioxide.
H C ........ Hydrocarbons.
HCLD .... Heated chemiluminescent detec-

tor.
HFID ...... Heated flame ionization detector.
NDIR ...... Non-dispersive infra-red analyzer.
N IST ...... National Institute for Standards

and Testing.
N O ........ Nitric Oxide.
NCb ...... Nitrogen Dioxide.
N O x...... Oxides of nitrogen.
0 2 ......... Oxygen.
PMD ...... Paramagnetic detector.
ZR O D .... Zirconiumdioxyde sensor.

T a ble  2.— S y m b o ls  U s e d  in S u bp ar t  D

Symbol Term

Cone .....
f ..........
F f c b .......
F f d  - .....
Ffh •— *
F f w ........
G a ir w  ... 
G a ir d  .... 
G e x h w  •• 
Gftd .....
H ..____
i __......
K h ---------
L ...........
M a s s .....
d̂ti .......

. . . . . . . . .

Pd ........
p ___ :..
P a u x .....
P m ........
P i ..............
P b  ..........
R ,........
S ...........
T ...........
Tbe ........

Tdu......
T * -----
Tsc —....
T«£. .......
Ve x h d  ... 
Va ir w  ...
Pb _____
Ve x h w  ••
WF___
WFe __

Concentration (ppm by volume)............................... ............... .........
Engine specific parameter considering atmospheric conditions_______
Fuel specific factor for the carbon balance calculation ............... .........
Fuel specific factor for exhaust flow calculation on dry basis ................
Fuel specific factor representing the hydrogen to carbon ratio .............
Fuel specific factor for exhaust flow calculation on wet ba s is.......... .....
Intake air mass flow rate on wet basis ;______ ___________________
Intake air mass flow rate on dry basis ...................... ............ .............
Exhaust gas mass flow rate on wet basis _______ ________________
Fuel mass flow rate.............. ...... ............... ........................ ..............
Absolute humidity (water content related to dry a ir).............................
Subscript denoting an individual m ode............................... .................
Humidity correction factor .............. .......... ........... ...................... ......
Percent torque related to maximum torque for the test mode ________
Pollutant mass flow ...........................................................................
Engine speed (average at the i’th mode during the cycle).................
Dry atmospheric pressure ........... ............... ......................................
Test ambient saturation vapor pressure at ambient temperature ...........
Gross power output uncorrected ................ .............................. ..........
Declared total power absorbed by auxiliaries fitted for the te s t.............
Maximum power measured at the test speed under test conditions......
P i* F M ,i+ P A U X .i . . . . ------. . . . . . . . . ........... ............................................................ ...................................... .
Total barometric pressure (average of the pre-test and post-test values)
Relative humidity of the ambient air ...................................................
Dynamometer setting....................... ...... ................................. ........
Absolute temperature at air in le t....................................................... .
Air temperature after the charge air cooler (if applicable) (average) .....
Coolant temperature outlet (average) __:____ ...._____________
Absolute dewpoint temperature ....._______.______________________
Torque (average at the i’th mode during the cycle) ........................ .....
Temperature of the intercooled a ir...-............................................. ......
Reference temperature______________________ _____ ______
Exhaust gas volume flow rate on dry basis ________________________
Intake air volume flow rate on wet basis ....... ..... .................. ..............
Total barometric pressure ................... .......... ................ ...................
Exhaust gas volume flow rate on wet b a s is__ ____________________
Weighing factor.
Effective weighing factor.

Unit

ppm

kg/h
kg/h
kg/h
kg/h
9*9

%
g/h
1/min
kPa
kPa
kW
kW
kW

kPa
%
kW
K
K
K
K
N-m
K
K
m3/h
rrv'/h
kPa
mJ/h

Table 3.— Measurement Accuracy Calibration Frequency (MY96 and Later)

No, Item
Permissible deviation 

from reading1 Calibration fre- 
quency

Nonidle Idle
1 Engine speed ............ ..........M ±2%......... ±2% .... 30 days.
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Table 3.— Measurement Accuracy Calibration Frequency (MY96 and Later)— Continued

No. Item
Permissible deviation 

from reading1 Calibration fre- 
quency

Nonidle Idle

2 Torque................................ ................................................................................................. ±2%........ ±5%.... 30 days.
3 Fuel consumption............................ ...................................................................................... ±1%........ ±5% ..... 30 days.
4 Air consumption ................................ .................................................................................... ±2%........ ±5% .... As required.
5 Coolant temperature .............................................................................................................. ±2 ° K ....... Same ... As required.
6 Lubricant temperature............................................................................................................ ±2 ° K ...... Same ... As required.
7 Exhaust backpressure................................ ........................................................................... ±5%........ Same ... As required.
8 Inlet depression..................................................................................................................... ±5%........ Same ... As required.
9 Exhaust gas temperature..................................................................................... .................. +16 °K Same ... As required.

10 Air inlet temperature (combustion air) ..................................................................................... ±2 ° K ....... Same ... As required.
11 Atmospheric pressure............................................................................................................ ±0.5%...... Same ... As required.
12 Humidity (combustion air) (relative)......................................................................................... ±3.0%...... Same ... As required.
13 Fuel temperature................................................................................................................... ±2 ° K ....... Same ... As required.
14 Temperature with regard to dilution tunnel......................................... ..................................... ±2 ° K ....... Same ... As required.
15 Dilution air humidity....................................... .......................................... ..... ....................... ±3% abso- Same ... As required.

lute.
16 HC analyzer............................................................................................... .......................... ±2%2 ...... Same ... 30 days.
17 CO analyzer.......................................................................................................................... ±2%2 ....... Same ... 30 days.
18 NOx analyzer................................................................ ....................................................... ±2% 2 ....... Same ... 30 days.
19 NOx converter efficiency check.......... .................................................................................... 90%........ Same ... 30 days.
20 C 02 analyzer......................................................................................................................... ±2%2...... Same ... 30 days.
1 All accuracy requirements pertain to the final recorded value which is inclusive of the data acquisition system.
2 If reading is under 100 ppm then the accuracy shall be ±2 ppm.

Ta b le  4. T e s t  F u el  S pecifications fo r  MY96 and  La t e r :Fed er a l  S pecifications

Item Procedure (ASTM)1 Value (type 
2-D)

D613-86 ................... 42-50
Distillation range:

IBP, ° C ................................................................................................. .................................. D86-90 ..................... 171-204
10% point ° C ..................................................................................................................... . D86-90 ..................... 204-235
50% point ° C ........................................................................................................................... D86-90 ..................... 243-283
90% point, ° C .................... ...................................................................................................... D86-90 ..................... 293-332
EP, °C ..................................................................................................................................... D86-90 ..................... 321-366
Gravity, A P I....... ...................................... ............................................................................... D287-92 ................... 33-37
Total sulfur, % m ass............................................................................ ..................................... D129-91 or D2622-92 * >0.05—0.5

Hydrocarbon composition:
Aromatics, %vol.................................... .................................................................................... D1319-89 ............. 210
Parafins,........................................................................................................................ .
Napthenes................................................................................................................................

D1319-89 ................. : 0)

o ififin s ,.......................... ................. ,............................................................................... .......
Flashpoint, °C (minimum)....... .................................................................................................. D93-90 ..................... 54
Viscosity @ 38 °C, Centistokes...................... ........................................................................... D445-88 ................... 2.0t3.2

1 All ASTM procedures in this table have been incorporated by reference. See §89.6.
2 Minimum.
3 Remainder.

T a ble  5.— T e s t  F u el  S pecifications fo r  MY96 and  La t e r : C alifornia S pecifications

Cetane......... ..... .................
Distillation range:

IBP, ° C ..................... ....
10% point, °C .............. ,.
50% point, ° C ...............
90% point, ° C ...............
EP, °C .................. .......
Gravity, A P I.............. .....
Total sulfur, %mass .......

Hydrocarbon composition:
Aromatics %vol........... ....
Parafins ................... ......
Napthenes............... ......
Olefins ..........................
Flashpoint, °C (minimum)

Item Procedure (ASTM)1 Value^type 

D613-86 ........... ........ 40-48

D86-90 ....................
D86-90 .....................
D86-90 ................ :...
D86-90 ....................
D86-90 ....................
D287-92 ..................
D129-91 or D2622-92

171-204
204-235
243-283
293-332
321-366

33-37
.03-.05

D1319-89 
D1319-89

102
(3)

D93-90 54
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Table 5 —Test  Fuel S pecifications for MY96 and Later : California S pecifications— Continued

Item Procedure (ASTM)1 Value (type 
2-D)

Viscosity @ 38 °C, centistokes ................................................................................................ D445-88 ................... 2.0-3.2
1 All ASTM procedures in this table have been incorporated by reference. See §89.6.
2 Minimum.
3 Remainder.
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Subpart E— Exhaust Emission Test 
Procedures

§89.401-96 Scope; applicability.
(a) This subpart describes the 

procedures to follow in order to perform 
exhaust emission tests on new nonroad 
compression-ignition engines subject to 
the provisions of subpart B of this part.

(b) Exhaust gases, either raw or dilute, 
are sampled while the test engine is 
operated using an 8-mode test cycle on 
an engine dynamometer. The exhaust 
gases receive specific component 
analysis determining concentration of 
pollutant, exhaust Volume, the fuel 
flow, and the power output during each 
mode. Emission is reported as grams per 
kilowatt hour (g/kW-hr).

(c) Requirements for emission test 
equipment and calibrating this 
equipment are found in subpart D of 
this part.

§ 89.402-96 Definitions.
The definitions in subpart A of this 

part apply to this subpart. For terms not 
defined in. this part, the definitions in 
part 86, subparts A, D, I, and N of this 
chapter apply to this subpart. The 
following definition also applies to this 
subpart..

S pecific em issions, (g/kW -kr), shall be 
expressed on the basis of observed gross 
power.

When it is not possible to test the 
engine in the gross conditions, for 
example, if the engine and transmission 
form a single integral unit, the engine 
may be tested in the net condition. 
Power directions from net to gross 
conditions will be allowed with prior 
approval of the Administrator.

§ 89.403-96 Symbols/abbrevistions.
(a) The abbreviations in § 86.094-3 or 

§ 89.3 of this chapter apply to this 
subpart.

(d) The abbreviations in Table 1 in 
appendix A to subpart D also apply to 
this subpart. Some abbreviations from 
§ 89.3 have been included for the 
convenience of the reader.

(c) The symbols in Table 2 in 
appendix A to subpart D apply to this 
subpart.

§ 89.404-96 Test procedure overview.
(a) The test consists of prescribed 

sequences of engine operating 
conditions to be conducted on an engine 
dynamometer. The exhaust gases, 
generated raw or dilute during engine 
operation, are sampled for specific 
component analysis through the 
analytical train. The test is applicable to 
engines equipped with catalytic or 
direct-flame afterburners, induction 
system modifications, or other systems, 
or to uncontrolled engines.

(b) The test is designed to determine 
the brake-specific emissions of 
hydrocarbons, carbon monoxide, and 
oxides of nitrogen. The test consists of 
one idle mode, four power modes at one 
speed and three power modes at another 
speed. These procedures require the 
determination of the concentration of 
each pollutant, exhaust volume, the fuel 
flow, and the power output during each 
mode. The measured values are 
weighted and used to calculate the 
grams of each pollutant emitted per 
kilowatt hour (g/kW-hr).

(c) (1) When an engine is tested for 
exhaust emissions, the complete engine 
shall be tested with all emission control 
devices installed and functioning.

(2) On air-cooled engines, the fan 
shall be installed.

(3) Additional accessories (for 
example, oil cooler, alternators, or air 
compressors! may be installed but such 
accessory loading will be considered 
parasitic in nature and observed power 
shall be used in the emission 
calculation.

(d) All emission control systems 
installed on or incorporated in the 
application must be functioning during 
all procedures in  this subpart. In cases 
of component malfunction or failure, 
maintenance to correct component 
failure or malfunction must be 
authorized in accordance with § 86.094- 
25 of this chapter.

(e) The engine must be equipped with 
an electrical generation device typical of 
one used in customer service (such as 
an alternator). The power drain from it 
must be no greater than what is 
sufficient to operate the engine on the 
test stand.

§ 89.405-96 Recorded information.
(a) The information described in this 

section must be recorded, where 
applicable, for each test.

(b) Engine description and  
specification . A copy of the information 
specified in this paragraph must 
accompany each engine sent to the 
Administrator for compliance testing. 
The manufacturer need not record the 
information specified in this paragraph 
for each test if the information, with the 
exception of paragraphs (b)(3) and (b)(9) 
of this section, is included in the 
manufacturer’s application for 
certification.

(1) Engine-system combination.
(2) Engine identification numbers.
(3) Number of hours of operation 

accumulated on engine.
(4) Rated maximum horsepower and 

torque.
(5) Maximum horsepower and torque 

speeds.
(6) Engine displacement.

(7) Governed speed.
(8) Idle rpm.
(9) Fuel consumption at maximum 

power and torque.
(10) Maximum air flow.
(11) Air inlet restriction.
(12) Exhaust pipe diameter(s).
(13) Maximum exhaust system 

backpressure.
(c) Test data; general.
(1J Engine-system combination.
(2) Engine identification number.
(3) Instrument operator.
(4) Engine operator.
(5) Number of hours of operation 

accumulated on the engine prior to 
beginning the warm-iip portion of the 
test.

(6) Fuel identification.
(?) Date of most recent analytical 

assembly calibration.
(8) All pertinent instrument 

information such as tuning, gain, serial 
numbers, detector number, and 
calibration curve numbers. As long as 
this information is available for 
inspection by the Administrator, it may 
be summarized by system number or 
analyzer identification numbers.

(d) Test data; pre-test.
(1) Date and time of day.
(2) Test number.
(3) Barometric pressure, pre-test 

segment.
(4) Engine intake humidity, pre-test 

segment for compression-ignition 
engines with non-conditioned air 
supply systems.

(5) Maximum observed torque for 
intermediate and rated speeds.

(6) Recorder chart or equivalent. 
Identify for each test segment zero traces 
for each range used, and span traces for 
each range used.

(7) Air temperature after and pressure 
drop across the charge air cooler (if 
applicable} at maximum observed 
torque and rated speed.

(e) Test data; m odal.
(1) Recorder chart or equivalent. 

Identify for each test mode the emission 
concentration traces and the associated 
analyzer range(s). The start and finish of 
each test.

(2) Observed engine torque.
(3) Observed engine rpm.
(4) Record engine torque and engine 

rpm continuously with a chart recorder 
or equivalent recording device.

(5) Intake air flow and depression for 
each mode.

(6) Engine intake air temperature for 
each mode.

(7) Mass fuel flow for each mode.
(8) Engine intake humidity.
(9) Coolant temperature outlet.
(10) Engine fuel inlet temperature, 

location to be representative of in-use as 
specified by each manufacturer.
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(f) Test data; post-test.
(1) Recorder chart or equivalent. 

Identify the zero traces for each range 
used and the span traces for each range 
used. Identify hangup check, if  
performed.

(2) Total number of hours of operation 
accumulated on the engine.

(3) Barometric pressure, post-test 
segment.

(4) Engine intake humidity, post-test
segment for compression-ignition 
engines with non-conditioned air 
supply systems. , ,

§ 89.406-96 Pre-test procedures.
(a) Allow a minimum of 30 minutes 

warmup in the standby or operating 
mode prior to spanning the analyzers.

(b) Replace or clean the filter elements 
and then vacuum leak check the system 
per §89.316-96(a). A pressure leak 
check is also permitted per § 89.316- 
96(b). Allow the heated sample line, 
filters, and pumps to reach operating 
temperature.

(c) Perform the following system 
checks:

(1) Check the sample-line temperature 
(see § 86.310-79 of this chapter for raw 
test procedures or § 86.1310-90 of this 
chapter for dilute test procedures).

(2) Check that the system response 
time has been accounted for prior to 
sample'collection data recording.

(3) A hang-up check is permitted, but 
is optional.

(a) Check analyzer zero and span at a 
minimum before and after each test. 
Further, check analyzer zero and span 
any time a range change is made or at 
the maximum demonstrated time span 
for stability for each analyzer used.

(e) Check system flow rates and 
pressures.

§ 89.407-96 Engine dynamometer test run.
(a) Measure and record the 

temperature of the air supplied to the 
engine, the fuel temperature at the 
pump inlet, and the observed 
barometric pressure.

(b) The governor and fuel system shall 
have been adjusted to provide engine 
performance at the levels reported in the 
application for certification required 
under §89.115-96.

(c) The following steps are taken for 
each test:

(1) Install instrumentation and sample 
probes as required.

(2) Perform the pre-test procedure as 
specified in § 89.406-96.

(3) Read and record the general test 
data as specified in § 89.405-96(c).

(4) Start cooling system.
(5) Precondition (warm up) the engine 

in the following manner:
(i) Operate the engine at idle for 2 to 

3 minutes;

(ii) Operate the engine at 
approximately 50 percent power at the 
peak torque speed for 5 to 7 minutes;

(iii) Operate the engine at rated speed 
and maximum horsepower for 25 to 30 
minutes;

(iv) Optional. It is permitted to 
precondition the engine at rated speed 
and maximum horsepower until the oil 
and water temperatures are stabilized. 
The temperatures are defined as 
stabilized if they are maintained within 
±2 °C for 2 minutes. The engine must be 
operated a minimum of 10 minutes for 
this option. This optional procedure 
may be substituted for the procedure in 
paragraph (c)(5)(iii) of this section;

(v) Optional. If the engine has been 
operating on service accumulation for a 
minimum of 40 minutes, the service 
accumulation may be substituted for the 
procedure in paragraphs (c)(5)(i) 
through (iii) of this section.

(6) Read and record all pre-test data 
specified in § 89.405-96(d).

(7) Start the test cycle (see § 89.410- 
96) within 20 minutes of the end of the 
warmup. (See paragraph (c)(13) of this 
section.)

(8) During the first mode calculate the 
torque corresponding to 75, 50, and 10 
percent of the maximum observed 
torque for the rated speed.

(9) During the fifth mode calculate the 
torque corresponding to 75 and 50 
percent of the maximum" observed 
torque for the intermediate speed.

(10) Record all modal data specified 
in § 89.405-96(e) during a minimum of 
the last 60 seconds of each mode,

(11) Record the analyzer(s) response 
to the exhaust gas during the a 
minimum of the last 60 seconds of each 
mode.

(12) Test modes may be repeated, as 
long as the engine is preconditioned by 
running the previous mode.

(13) If a delay of more than 20 
minutes occurs between the end of one 
mode and the beginning of another 
mode, the test is void. If the delay is 
under four hours, the test may be 
restarted without preconditioning (begin 
at the point in the procedure described 
at paragraph (c)(6) of this section). If the 
delay exceeds 4 hours, the test shall „ 
include preconditioning (begin at 
paragraph (c)(2) of this section).

(14) The engine speed and torque 
must be measured within the accuracy 
requirements of Table 3 (in appendix A 
to subpart D), and maintained within 
the requirements of Table 1 (in 
appendix B to this subpart) during a 
minimum of the last 60 seconds of each 
mode.

(15) If at any time during a test mode, 
the test equipment malfunctions or the 
specifications in paragraph (c)(14) of

/ Rules and Regulations 3 1 3 6 1

this section are not met, the test mode 
is void and may be aborted. The test 
mode may be restarted without 
preconditioning (begin with paragraph
(c)(6) of this section).

(16) Fuel flow and air flow during the 
idle load condition may be determined 
just prior to or immediately following - 
the dynamometer sequence, if longer 
times are required for accurate 
measurements.

(d) Exhaust gas m easurem ents. (1) 
Measure HC, CO, CO2, and NOx 
concentration in the exhaust sample.

(2) Each analyzer range that may be 
used during a test mode must have the 
zero and span responses recorded prior 
to the execution of that test mode. Only 
the zero and span for the range(s) used 
to measure the emissions during a test 
mode are required to be recorded after 
the completion of the test mode.

(3) It is permissible to change filter 
elements between test modes.

(4) A leak check is permitted between 
test segments.

(5) A hangup check is permitted 
between test segments.

(6) If, during the emission 
measurement portion of a test segment, 
the value of the gauges downstream of 
the NDIR analyzer(s) G3 or G4 (see 
Figure 1 in appendix B to subpart D) 
differs by more than ±0,5 kPa from the 
pretest value, the test segment is void.

§ 89.408-96 Post-test procedures.
(a) A hangup check is recommended 

at the completion of the last test mode 
using the following procedure:

(1) Within 30 seconds introduce a 
zero-grade gas or room air into the 
sample probe or valve V2 (see Figure 1 
in appendix B to subpart D) to check the 
“hangup zero” response.
Simultaneously start a time 
measurement.

(2) Select the lowest HC range used 
during the test.

(3) Within four minutes of beginning 
the time measurement in paragraph
(a)(1) of this section, the difference 
between the span-zero response and the 
hangup zero response shall not be 
greater than 5.0 percent of full scale or 
10 ppmC whichever is greater.

(b) Begin the analyzer span checks 
within 6 minutes after the completion of 
the last mode in the test. Record for 
each analyzer the zero and span 
response for each range used during the 
preceding test or test segment.

(c) If during the test, the filter 
element(s) were replaced or cleaned, a 
vacuum check must be performed per 
§ 89.316-96(a) immediately after the 
span checks. If the vacuum side leak 
check does not meet the requirements of 
§89.316—96(a), the test is void.
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(d) Record the post-test data specified 
in § 89.405-96(1}.

(e) For a valid test, the analyzer drift 
between die before-mode and after
mode span checks for each analyzer 
must meet the following requirements:

(1} The span drift (defined as the 
change in die difference between the 
zero response and the span response) 
must not exceed 2 percent of full-scale 
chart deflection for each range used.

(2) The zero response drift must not 
exceed 2 percent of full-scale chart 
deflection for each range used above 155 
ppm (or ppmC) or 3 percent of full-scale 
chart deflection for each range below 
155 ppm (or ppmC).
§89.409-96 Datalogging.

(a) A computer or any other automatic 
data processing device(s) may be used 
as long as the system meets the 
requirements of this subpart.

(b) Determine from the data collection 
records the analyzer responses 
corresponding to the end of each mode.

(c) Record data at a minimum of once 
every 5 seconds.

(d) Determine the final value for CO2, 
CO, HC, and NO* concentrations by 
averaging the concentration of each 
point taken during the sample period for 
each mode.

(e) For purposes of this section, 
calibration data includes calibration 
curves, linearity curves, span-gas 
responses, and zero-gas responses.

§ 89.410-66 Engine test cycle.
(a) The 8-mode cycle (see Table 1 in 

Appendix B to this subpart) shall be 
followed in dynamometer operation 
tests of compression-ignition nonroad

^  engines.
(b) During each non-idle mode, hold 

the specified speed and load to within 
±2 percent of point. During each Idle 
mode, speed roust be held within the 
manufacturer’s specifications for the 
engine, and the throttle must he in the 
fully closed position and torque must 
not exceed 5 percent of the peak torque 
value of mode 5.

(c) If the operating conditions 
specified in paragraph (b) of this section 
for modes 2; 3 ,4 ,6 , and 7 cannot be 
maintained, the Administrator may 
authorize deviations from the specified 
load conditions. Such deviations shall 
not exceed 10 percent of the maximum 
torque at the test speed. The minimum 
deviations, above and below the 
specified load, necessary for stable 
operation shall be determined by the 
manufacturer and approved by the 
Administrator prior to the test run.

(d) Power generated dining the idle 
mode may not be included in the 
calculation of emission results.

§ 89.411-96 Exhaust sample procedure—  
gaseous components,

(a) A utom atic data  collection  
equipm ent requirem ents. The analyzer 
response may be read by automatic data 
collection (ADC) equipment such as 
computers, data loggers, and so forth. If 
ADC equipment is used, the following is 
required:

(1J For bag sample analysis, the 
analyzer response must be stable at 
greater than 99 percent of the final 
reading for the dilute exhaust sample 
bag. A single value representing the 
average chart deflection over a 10- 
second stabilized period shall be stored.

(2) For continuous analysis systems, a 
single value representing the average 
integrated concentration over a cycle 
shall be stored.

(3) The chart deflections or average 
integrated concentrations required in 
paragraphs (a)(1) and (a)(2) of this 
section may be stored on long-term 
computer storage devices such as 
computer tapes, storage discs, punch 
cards, and so forth, or they may be 
printed in a listing for storage. In either 
case a chart recorder is  not required and 
records from a chart recorder, if they 
exist, need not be stored.

(4) If ADC equipment is used to 
interpret analyzer values, the ADC 
equipment is subject to the calibration 
specifications of the analy zer as if the 
ADC equipment is part of analyzer 
system.

(b) Data records from any one or a 
combination of analyzers may be stored 
as chart recorder records.

(c) Bag sam ple analysis. For bag 
sample analysis perform the following 
sequence:

(!) Warm up and stabilize the 
analyzers: clean and/or replace filter 
elements, conditioning columns (if 
used), and so forth, as necessary.

(2) Obtain a stable zero reading.
(3) Zero and span the analyzers with 

zero and span gases. The span gases 
must have concentrations between 75 
and 100 percent of full-scale chart 
deflection. The flow rates and system 
pressures during spanning shall be 
approximately die same as those 
encountered during sampling. A sample 
bag may be used to identify the required 
analyzer range.

(4} Recheck zero response. If this zero 
response differs from the zero response 
recorded In paragraph fc}(3} of this 
section by more than 1 percent of foil 
scale, then paragraphs (e}(2}, fe}(3}, and
(c)(4) of this section roust be repeated.

(5) If a chart recorder is used, identify 
and record the most recent zero and 
span response as the pre-analysis 
values.

(6) If ADC equipment is used, 
electronically record the most recent 
zero and span response as the pre
analysis values.

(7) Measure HC, CO, CO2, and NOx 
background concentrations in the 
sample bag(s) with approximately the 
same flow rates and pressures used in 
paragraph (c)(3) of this section. 
(Constituents measured continuously do 
not require bag analysis.)

(8) A post-analysis zero and span 
check of each range must be performed 
and the values recorded. The number of 
events that may occur between the pje- 
and post-analysis checks is not 
specified. However, the difference 
between pre-analysis zero and span 
values (recorded in paragraph (c)(5) car
(c) (6) of this section) versus those 
recorded for the post-analysis check 
may not exceed the zero drift limit or 
the span drift limit of 2 percent of full- 
scale chart deflection for any range 
used. Otherwise the test is void.

(d) Continuous sam ple analysis. For 
continuous sample analysis perform the 
following sequence:

(1) Warm up and stabilize the 
analyzers; clean and/or replace filter 
elements, conditioning columns (if 
used), and so forth, as necessary.

(2) Leak check portions of the 
sampling system that operate at negative 
gauge pressures when sampling, and 
allow heated sample lines, filters, 
pumps» and so forth to stabilize at 
operating temperature.

(3) Optional: Perform a hangup check 
for the HFID sampling system:

(i) Zero the analyzer using zero air 
introduced at the analyzer port.

(ii) Flow zero air through the overflow 
sampling system. Check the anafyzer 
response.

(xif) If the overflow zero response 
exceeds the analyzer zero response by 2 
percent or more of the HFID foil-scale 
deflection, hangup is indicated and 
corrective action must be taken.

(iv) The complete system hangup 
check specified in paragraph (e) of this 
section is recommended as a periodic 
check.

(4) Obtain a stable zero reading.
(5) Zero and span each range to be 

used on each analyzer operated prior to 
the beginning of the test cycle. The span 
gases shall have a concentration 
between 75 and 100 percent of full-scale 
chart deflection. The flow rates and 
system pressures shall be approximately 
the same as those encountered during 
sampling. The HFID analyzer shall be 
zeroed and spanned through the 
overflow sampling system.

(6) Re-check zero response. If this zero 
response differs from the zero response 
recorded in paragraph (d)(5) of this
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section by more than 1 percent of full 
scale, then paragraphs (d)(4), (d)(5), and 
fd)(6) of this section must be repeated.

(7) If a chart recorder is used, identify 
and record the most recent zero and 
span response as the pre-analysis 
values.

(8) If ADC equipment is used, 
electronically record the most recent 
zero and span response as the pre
analysis values.

(9) Collect background HC, CO, CO2,
and NOx in a sample bag (for dilute 
exhaust sampling only, see § 89.420- 
96). .7' .

(10) Perform a post-analysis zero and 
span check for each range used at the 
conditions specified in paragraph (d)(5) 
of this section. Record these responses 
as the post-analysis values.

(11) Neither tne zero drift nor the 
span drift between the pre-analysis and 
post-analysis checks on any range used 
may exceed 3 percent for HC, or 2 
percent for NOx, CO, and CO2, of full 
scale chart deflection, or the test is void. 
(If the HC drift is greater than 3 percent 
of full-scale chart deflection, 
hydrocarbon hangup is likely.)

(12) Determine background levels of 
NOx, CO, or CO2 (for dilute exhaust 
sampling only) by the bag sample 
technique outlined in paragraph (c) of 
this section.

(e) Hydrocarbon hangup. If HC 
hangup is indicated, the following 
sequence may be performed:

(1) Fill a clean samp^gbag with 
background air.

(2) Zero and span the HFID at the 
analyzer ports.

(3) Analyze the background air 
sample bag through the analyzer ports.

(4J Analyze the background air 
through the entire sample probe system.

(5) If the difference between the 
readings obtained is 2 ppm or more, 
clean the sample probe and the sample 
line.

(6) Reassemble the sample system, 
heat to specified temperature, and 
repeat the procedure in paragraphs
(e)(1) through (e)(6) of this section.

§89.412-96 Raw gaseous exhaust 
sampling and analytical system description.

(a) Schem atic drawing. An example of 
a sampling and analytical system which 
may be used for testing under this 
subpart is shown in Figure 1 in 
appendix B to subpart D. All 
components or parts of components that 
are wetted by the sample or corrosive 
calibration gases shall be either 
chemically cleaned stainless steel or 
inert material, for example, 
polytetrafluoroethylene resin. The use 
of “gauge savers” or “protectors” with 
nonreactive diaphragms to reduce dead 
volumes is permitted.

(b) Sam ple p robe. (1) The sample 
probe shall be a straight, closed-end, 
stainless steel, multi-hole probe. The 
inside diameter shall not be greater than 
the inside diameter of the sample line 
plus 0.03 cm. The wall thickness of the 
probe shall not be greater than 0.10 cm. 
The fitting that attaches the probe to the 
exhaust pipe shall be as small as 
practical in order to minimize heat loss 
from the probe.

(2) The probe shall have a minimum 
of three holes. The spacing of the radial 
planes for each hole in the probe must 
be such that they cover approximately 
equal cross-sectional areas of the 
exhaust duct. See Figure 1 in appendix 
A to this subpart. The angular spacing 
of the holes must be approximately 
equal. The angular spacing of any two 
holes in one plane may not be 180° ±20° 
(that is, section view C-C of Figure 1 in 
appendix A to this subpart). The holes 
should be sized such that each has 
approximately the same flow. |f only 
three holes are used, they may not all 
be in the same radial plane.

(3) The probe shall extend radially 
across the exhaust duct. The probe must 
pass through the approximate center 
and must extend across at least 80 
percent of the diameter of the duct.

(c) Sam ple transfer line. (1) The 
maximum inside diameter of the sample 
line shall not exceed 1.32 cm.

(2) If valve V2 is used, the sample 
probe must connect directly to valve V2. 
The location of optional valve V2 may 
not be greater than 1.22 m from the 
exhaust duct.

(3) The location of optional valve V16 
may not be greater than 61 cm from the 
sample pump. The leakage rate for this 
section on the pressure side of the 
sample pump may not exceed the 
leakage rate specification for the 
vacuum side of the pump.

(d) Venting. All vents, including 
analyzer vents, bypass flow, and 
pressure relief vents of regulators, 
should be vented in such a manner to 
avoid endangering personnel in the 
immediate area.

(e) Any variation from the 
specifications in this subpart including 
performance specifications and 
emission detection methods may be 
used only with prior approval by the 
Administrator.

(f) Additional components, such as 
instruments, valves, solenoids, pumps, 
switches, and so forth, may be 
employed to provide additional 
information and coordinate the 
functions of the component systems.

(g) The following requirements must 
be incorporated 4n each system used for 
raw testing under this subpart.

(1) The sample for all components 
shall be taken with one sample probe, 
except as allowed under §89.413-96, 
and internally split to the different 
analyzers.

(2) The sample transport system from 
the engine exhaust pipe to the HC 
analyzer and the NOx analyzer must be 
heated as indicated in Figure 1 in 
appendix B of subpart D.

§ 89.413-96 Raw sampling procedures.
Follow these procedures when 

sampling for gaseous emissions.
(a) The gaseous emission sampling 

probe must be installed at least 0.5 m or 
3 times the diameter of the exhaust 
pipe—whichever is the larger— 
upstream of the exit of the exhaust gas 
system.

(b) In the case of a multi-cylinder 
engine with a branched exhaust 
manifold, the inlet of the probe shall be 
located sufficiently far downstream so 
as to ensure that the sample is 
representative of the average exhaust 
emissions from all cylinders.

(c) In multi-cylinder engines having 
distinct groups of manifolds, such as in 
a “Vee” engine configuration, it is 
permissible to:

(1) Sample after all exhaust pipes 
have been connected together into a 
single exhaust pipe.

(2) For each mode, sample from each 
exhaust pipe and average the gaseous 
concentrations to determine a value for 
each mode. 7;

(3) Sample from all exhaust pipes 
simultaneously with the sample lines 
connected to a common manifold prior 
to the analyzer. It must be demonstrated 
that the flow rate through each 
individual sample line is ±4 percent of 
the average flow rate through all the 
sample lines.

(4) Use another method, if it has been 
approved in advance by the 
Administrator.

(d) All heated sampling lines shall be 
fitted with a heated filter to extract solid 
particles from the flow of gas required 
for analysis. The sample line for CO, 
CO2, and O2 analysis may be heated or 
unheated.

(e) If the composition of the exhaust 
gas is influenced by any treatment such 
as heat exchanger or air injection 
(except catalysts and soot filters) then 
the exhaust probe must be taken 
upstream of this device.

§ 89.414-96 A ir flow measurement 
specifications.

(a) The air flow measurement method 
used must have a range large enough to 
accurately measure the air flow over the 
engine operating range during the test. 
Overall measurement accuracy must be
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±2 percent of the reading for all modes 
except the idle mode. For the idle mode, 
the measurement accuracy shall be ±5 
percent or less of the reading. The 
Administrator must be advised of the 
method used prior to testing.

(b) When an engine system 
incorporates devices that affect the air 
flow measurement (such as air bleeds) 
that result in understated exhaust 
emission results, corrections to the 
exhaust emission results shall be made 
to account for such effects.

§ 89.415-96 Fuel flow measurement 
specifications.

The fuel flow rate measurement 
instrument must have a minimum 
accuracy of ±1 percent of full-scale flow 
rate for each measurement range used. 
An exception is allowed at the idle 
point. For this mode (idle), the 
minimum accuracy is ±2 percent of full- 
scale flow rate for the measurement 
range used. The controlling parameters 
are the elapsed time measurement of the

event and the weight or volume 
measurement.

§ 89.416-96 Raw exhaust gas flow.
The exhaust gas flow shall be 

determined by one of the methods 
described in this section and conform to 
the tolerances of Table 3 in appendix A 
to subpart D:

(a) Measurement of the air flow and 
the fuel flow by suitable metering 
systems (for details see SAE J244. This 
procedure has been incorporated by 
reference. See § 89.6.) and calculation of 
the exhaust gas flow as follows:
Gexhw=Gairw+Gfuel (for wet 

exhaust mass)
or
Vexhd=Vaird+ ( ~ -767)xGfuel (for 

dry exhaust volume)
or
Vexhw=Vairw+.749xGfuel (for wet 

exhaust volume)
(b) Exhaust mass calculation from fuel 

consumption (see § 89.415-96) and

exhaust gas concentrations using the 
method found in § 89.418-96.

§ 89.417-96 Data evaluation for gaseous 
em issions.

For the evaluation of the gaseous 
emission recording, the last 60 seconds 
of each mode are recorded, and the 
average values for HC, CO, CO2, and 
NOx during each mode are determined 
from the average concentration readings 
determined from the corresponding 
calibration data.

§ 89.418-96 Raw em ission sampling 
calculations.

(a) The final test results shall be 
derived through the steps described in 
this section.

(b) The exhaust gas flow rate Gexhw 
and Vexhw shall be determined (see
§ 89.416-96) for each mode.

(c) When applying Gexhw the 
measured concentration shall be 
converted to a wet basis according to the 
following formula, if not already 
measured on a wet basis.

1 Fim x ^ L
G air

- K w, only applicable for raw exhaust

Ffh=1-783 if air/fuel ratio is 1.00 
1.865 if air/fuel ratio is 1.35 
1.920 if air/fuel ratio is 3.50
(d) As the NOx emission depends on 

ambient air conditions, the NOx 
concentration shall be corrected for 
ambient air temperature and humidity 
with the factor Kh given in the following 
formulas. Equation (1) of this paragraph 
is to be used when testing in 
uncontrolled dynamometer rooms or at 
other sites with uncontrolled 
temperatures and humidities. Equation 
(2) of this paragraph is to be used for all 
testing when performed in controlled 
condition rooms. For engines operating 
on alternative combustion cycles, other 
correction formulas may be used if they 
can be justified or validated.

(1) For compression-ignition engines 
operating in uncontrolled conditions:

1
K h = ---------------------- ----------------

1 + A(H -1 0 .7 1 )+ B(T -  298)
Where:
A=0.309 (f/a) — 0.0266 
B=-0.209 (f/a)+0.00954 
7=temperature of the air in K 
H=humidity of the inlet air in grams of 

water per kilogram of dry air in 
which:

H = 6.220 x R a x p d

(pB -P d )x R a x10' 2
(2) For compression-ignition engines 

operating in controlled conditions:

1
K h as----------------------------------------

(l -  0.0182(H -10.71))

If required the dry fuel/air ratio may be 
calculated from the following equation: 
Where:

(f  / a) Stoich = — Mc + —
138.18(1+ a/4)

„  DCO, DCO DHC
X = ----- r—+ ---- -—h- —

10 1(T HF

K = 3.5
(e) The pollutant mass flow for each 

mode shall be calculated as follows:
Gas mass = uxGas couc.x Gexhw 
Gas mass = vxGas conc.x Vexhd 
Gas mass = wxGas conc.x Vexhw 

The coefficients u (wet), v (dry), and 
w (wet) are to be used according to the 
following table:

Gas u V w Cone.

NOx .....  .................................... ......... ................................................................... :............ .. 0.001587 0.00205 0.00205 ppm.
C O ............................................................................................................................................ 0.000966 0.00125 0.00125 ppm.
HC ............................................................................................................................................ 0.000478 0.000618 ppm.
CO2........................................................................................................................................... 15.19 19.64 19.64 percent.
0 2 ............................................................................. .......................................... ..................... 11.05 14.29 14.29 percent.

Note: The given coefficients u, v, and w are 
calculated for 273.15 °K (0 °C) and 101.3 kPa. 
In cases where the reference conditions vary 
from those stated, an error may occur in the 
calculations.

(f) The following equations may be 
used to calculate the coefficients u, v, 
and win paragraph (e) of this section for

other conditions of temperature and 
pressure.

(1) For ideal gases at 273.15 °K 10 UCJ 
and 101.3 kPa:



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Rules and Regulations

For the calculation of u, v, and w for 
NOx (as NO2), CO, HC (in paragraph (e) 
of this section as Hi ss’, CO2; O2 
vvi=4.4615.10~5 * M if cone, in ppm 
w*=4.4615.10~1 * M if cone, in percent 
v=w
U=w/P Air
Ai=Molecular weight

—for real gases

with:
1% = 104 ppm
M = Molecular weight in g/Mol 
Aiv = Molecular Volume -  22.414 x 10 ~3 

m3/Mol for ideal gases
T. = reference temperature 273.15 K 
p . = reference pressure 101.3 kPa 
T = Temperature in °C 
p  = pressure in kPa
PGas = Density of the measured gas at 0 

°C, 101.3 kPa 
Cone. = Gas concentration

(g) The emission shall be calculated 
for all individual components in the 
following way:

i=n

]jr Gas Massj x WFj 

individual gas = 1=1 --------------—

X x WF,
1=1

The weighting factors and the number of 
modes (n) used in the above calculation 
are according to §89.410-96.

§89.419-96 Dilute gaseous exhaust 
sampling and analytical system description.

(a) General. The exhaust gas sampling 
system described in this section is 
designed to measure the true mass of 
gaseous emissions in the exhaust of 
petroleum-fueled nonroad compression- 
ignition engines. This system utilizes 
the CVS concept (described in 
§ 86.1310-90 of this chapter) of 
measuring mass emissions of HC, CO, 
and CO2. A continuously integrated 
system is required for HC and NOx 
measurement and is allowed for all CO 
and CO2 measurements. The mass of 
gaseous emissions is determined from 
the sample concentration and total flow 
over the test period. As an option, the 
measurement of total fuel mass 
consumed over a cycle may be

pAir=Density of dry air at 273.15 °K (0 
°C), 101.3 kPa=1.293 kg/m3

(2) For real gases at 273.15 °K (0 °C) 
and 101.3 kPa: For the calculation of u, 
v, and w
w=gasxlO~6 if cone, in ppm 
v=w
U =  w / p Air

g M T0 P Conc(ppm)
conc-^- = -----x — 2— x —   -------- ---—-

m3 M , T0 + T  P„ K)‘

m-

T0 P Conc(ppm) 

T „+T R  106

substituted for the exhaust measurement 
of CO2. General requirements are as 
follows:

(1) This sampling system requires the 
use of a PDP-CVS and a heat exchanger 
or a CFV-CVS with either a heat 
exchanger or electronic flow 
compensation. Figure 2 in appendix A 
to this subpart is a schematic drawing 
of the PDP-CVS system. Figure 3 in 
appendix A to this subpart is a 
schematic drawing of the CFV-CVS 
system.

(2) The HC analytical system for 
petroleum-fueled compression-ignition 
engines requires a heated flame 
ionization detector (HFID) and heated 
sample system (191 ±11 °C).

(i) The HFID sample must be taken 
directly from the diluted exhaust stream 
through a heated probe and integrated 
continuously over the test cycle. Unless 
compensation for varying flow is made, 
the HFID must be used with a constant 
flow system to ensure a representative 
sample.

(ii) The heated probe shall be located 
in the primary dilution tunnel and far 
enough downstream of the mixing 
chamber to ensure a uniform sample 
distribution across the CVS duct at the 
point of sampling.

(3) The CO ana CO2 analytical system 
requires:

(1) Bag sampling (see §86.1309-90 of 
this chapter) and analytical capabilities 
(see § 86.1311—90 of this chapter), as 
shown in Figure 2 and Figure 3 in 
appendix A to this subpart; or

(ii) Continuously integrated 
measurement of diluted CO and CO2 
meeting the minimum requirements and 
technical specifications contained in 
paragraph (b)(4) of this section. Unless 
compensation for varying flow is made, 
a constant flow system must be used to 
ensure a representative sample.

3 1 3 6 3

peas = Density of measured gas at 0 °C,
101.3 kPas in g/m3

(3) General formulas for the 
calculation of concentrations at 
temperature (designated as T) and 
pressure (designated as p):
—for ideal gases

(4) The NOx analytical system 
requires a continuously integrated 
measurement of diluted NOx meeting 
the minimum requirements and 
technical specifications contained in 
paragraph (b)(4) of this section. Unless 
compensation for varying flow is made, 
a constant flow system must be used to 
ensure a representative sample.

(5) Since various configurations can 
produce equivalent results, exact 
conformance with these drawings is not 
required. Additional components such 
as instruments, valves, solenoids, 
pumps, and switches may be used to 
provide additional information and 
coordinate the functions of the 
component systems. Other components, 
such as snubbers, which are not needed 
to maintain accuracy on some systems, 
may be excluded if their exclusion is 
based upon good engineering judgment.

(6) Other sampling and/or analytical 
systems may be used if shown to yield 
equivalent results and if approved in 
advance by the Administrator.

(b) Com ponent description. The 
components necessary for exhaust 
sampling shall meet the following 
requirements:

(1) Exhaust dilution system . The PDP- 
CVS shall conform to all of the 
requirements listed for the exhaust gas 
PDP-CVS in § 86.1309-90(b) of this 
chapter. The CFV-CVS shall conform to 
all of the requirements listed for the 
exhaust gas CFV-CVS in § 86.1309- 
90(c) of this chapter. In addition, the 
CVS must conform to the following 
requirements:

(i) The flow capacity of the CVS must 
be sufficient to maintain the diluted 
exhaust stream at or below the 
temperature required for the 
measurement of hydrocarbon emissions 
noted in the following paragraph and to
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prevent condensation of water at any 
point in the dilution tunnel.

(ii) The flow capacity of the CVS must 
be sufficient to maintain the diluted 
exhaust stream in the primary dilution 
tunnel at a temperature of 191 °C or less 
at the sampling zone for hydrocarbon 
measurement and as required to prevent 
condensation at any point in the 
dilution tunnel. Gaseous emission t 
samples may be taken directly from this 
sampling point.

(iii) For the CFV-CVS, either a heat 
exchanger or electronic flow 
compensation is required (see Figure 3 
in appendix A to this subpart).

(iv) For the CFV-CVS when a heat 
exchanger is used, the gas mixture 
temperature, measured at a point 
immediately ahead of the critical flow 
venturi, shall be within ±11 °C) of the 
average operating temperature observed 
during the test with the simultaneous 
requirement that condensation does not 
occur. The temperature measuring 
system (sensors and readout) shall have 
an accuracy and precision of ±2 °C. For 
systems utilizing a flow compensator to 
maintain proportional flow, the 
requirement for maintaining constant 
temperature is not necessary.

(v) The primary dilution air shall have 
a temperature of 25 °C ±5 °C.

(2) Continuous HC m easurem ent 
system , (i) The continuous HC sample 
system (as shown in Figure 2 or 3 in 
appendix A to this subpart) uses an 
“overflow” zero and span system. In 
this type of system, excess zero or span 
gas spills out of the probe when zero 
and span checks of die analyzer are 
made. The “overflow” system may also 
be used to calibrate the HC analyzer per 
§ 86.1321—90(b) of this chapter, 
although this is not required.

(ii) No other analyzers may draw a 
sample from the continuous HC sample 
probe, line or system, unless a common 
sample pump is used for all analyzers 
and the sample line system design 
reflects good engineering practice.

(iii) The overflow gas now rates into 
the sample line shall be at least 105 
percent of the sample system flow rate.

(iv) The overflow gases shall enter the 
heated sample line as close as practical 
to the outside surface of the CVS duct 
or dilution tunnel.

(v) The continuous HC sampling 
system shall consist of a probe (which 
must raise the sample to the specified 
temperature) and, where used, a sample 
transfer system (which must maintain 
the specified temperature). The 
continuous hydrocarbon sampling 
system (exclusive of the probe) shall:

(A) Maintain a wall temperature of 
191 °C ±11 °C as measured at every 
separately controlled heated component
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(that is, filters, heated line sections), 
using permanent thermocouples located 
at each of the separate components.

(B) Have a wall temperature of 191 °C 
±11 °C over its entire length. The 
temperature of the system shall be 
demonstrated by profiling the thermal 
characteristics of the system where 
possible at initial installation and after 
any major maintenance performed on 
the system. The profiling shall be 
accomplished using the insertion 
thermocouple probing technique. The 
system temperature will be monitored 
continuously during testing at the 
locations and temperature described in 
§ 86.1310—90(b)(3)(v).

(C) Maintain a gas temperature of 191 
°C ±11 °C immediately before the heated 
filter and HFID. These gas temperatures 
will be determined by a temperature 
sensor located immediately upstream of 
each component.

(vi) The continuous hydrocarbon 
sampling probe shall:

(A) Be defined as the first 25 cm to 76 
cm of the continuous hydrocarbon 
sampling system.

(B) Have a 0.48 cm minimum inside 
diameter.

(C) Be installed in the primary 
dilution tunnel at a point where the 
dilution air and exhaust are well mixed 
(that is, approximately 10 tunnel 
diameters downstream of the point 
where the exhaust enters the dilution 
tunnel).

(D) Be sufficiently distant (radially) 
from other probes and the tunnel wall 
so as to be free from the influence of any 
wakes or eddies.

(E) Increase the gas stream 
temperature to 191 °C ±11 °C at the exit 
of the probe. The ability of the probe to 
accomplish this shall be demonstrated 
using the insertion thermocouple 
technique at initial installation and after 
any major maintenance. Compliance 
with the temperature specification shall 
be demonstrated by continuously 
recording during each test the 
temperature of either the gas stream or 
the wall of the sample probe at its 
terminus.

(vii) The response time of the 
continuous measurement system shall 
be no greater than:

(A) 1.5 seconds from an ihstantaneous 
step change at the port entrance to the 
analyzer to within 90 percent of the step 
change.

(B) 20 seconds from an instantaneous 
step change at the entrance to the 
sample probe or overflow span gas port 
to within 90 percent of the step change. 
Analysis system response time shall be 
coordinated with CVS flow fluctuations 
and sampling time/test cycle offsets if 
necessary.

(C) For the purpose of verification of 
response times, the step change shall be 
at least 60 percent of full-scale chart 
deflection.

(3) Primary dilution tunnel, (i) The 
primary dilution tunnel shall be:

(A) Small enough in diameter to cause 
turbulent flow (Reynolds Number 
greater than 4000) and of sufficient 
length to cause complete mixing of the 
exhaust and dilution air;

(B) At least 46 cm in diameter; 
(engines below 110 kW may use a 
dilution tunnel that is 20 cm in 
diameter or larger)
— (C) Constructed of electrically 
conductive material which does not 
react with the exhaust components; and

(D) Electrically grounded.
(ii) The temperature of the diluted 

exhaust stream inside of the primary 
dilution tunnel shall be sufficient to 
prevent water condensation.

(iii) The engine exhaust shall be 
directed downstream at the point where 
it is introduced into the primary 
dilution tunnel.

(4) Continuously integrated NOx, CO, 
and CO2 measurement systems, (i) The 
sample probe shall:

(A) Be in the same plane as the 
continuous HC probe, but shall be 
sufficiently distant (radially) from other 
probes and the tunnel wall so as to be 
free from the influences of any wakes or 
eddies.

(B) Heated and insulated over the 
entire length, to prevent water 
condensation, to a minimum 
temperature of 55 °C. Sample gas 
temperature immediately before the first 
filter in the system shall be at least 55 
°C.

(ii) The continuous NOx, GO, or CO2 
sampling and analysis system shall 
conform to the specifications of part 86, 
subpart D of this chapter with the 
following exceptions and revisions:

(A) The system components required 
to be heated by part 86, subpart D of this 
chapter need only be heated to prevent 
water condensation, the minimum 
component temperature shall be 55 °C.

(B) The system response shall be no 
greater than 20 seconds. Analysis 
system response time shall be 
coordinated with CVS flow fluctuations 
and sampling time/test cycle offsets, if 
necessary.

(C) Alternative NOx measurement 
techniques outlined in § 86.346-79 of 
this chapter are not permitted for NOx 
measurement in this subpart.

(D) All analytical gases must conform 
to the specifications of § 89.312-96.

(E) Any range on a linear analyzer 
below 155 ppm must have and use a 
calibration curve conforming to 
§89.310-96.
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(iii) The chart deflections or voltage 
output of analyzers with non-linear 
calibration curves shall be converted to 
concentration values by the calibration 
curve(s) specified in § 89.323-96 before 
flow correction (if used) and subsequent 
integration takes place.

§89.420-96 Background sample.
(a) Background samples are produced 

by drawing a sample of the dilution air 
during the 60 second exhaust collection 
phase of each test cycle mode.

(1) Individual background samples 
may be produced and analyzed for each 
mode. Hence, a unique background 
value will be used for the emission 
calculations for each mode.

(2) Alternatively, a single background 
sample may be produced by drawing a 
sample during the Collection phase of 
each of the test cycle modes. Hence, a 
single cumulative background value 
will be used for the emission 
calculations for each mode.

(b) For analysis of the individual 
sample described in paragraph (a)(1) of 
this section, a single value representing 
the average chart deflection over a 10- 
second stabilized period is stored. All 
readings taken during the 10-second 
interval must be stable at the final value 
to within ±  1 percent of full scale.

(c) Measure HC, CO, CO2, and NOx 
exhaust and background concentrations 
in the sample bag(s) with approximately 
the same flow rates and pressures used 
during calibration.

§ 89.421-96 Exhaust gas analytical 
system; CVS bag sample.

(a) Schem atic drawings. Figure 4 in 
appendix A to this subpart is a 
schematic drawing of the exhaust gas 
analytical system used for analyzing 
CVS bag samples from compression- 
ignition engines. Since various 
configurations can produce accurate 
results, exact conformance with the 
drawing is not required. Additional 
components such as instruments, 
valves, solenoids, pumps and switches 
may be used to provide additional 
information and coordinate the 
functions of the component systems. 
Other components such as snubbers, 
which are not needed to maintain 
accuracy in some systems, may be 
excluded if their exclusion is based 
upon good engineering judgment. .

(b) Major com ponent description. The 
analytical system, Figure 4 in appendix 
A to this subpart, consists of a flame 
ionization detector (FID) (heated for 
petroleum-fueled compression-ignition 
engines to 191 °C ±6 °C) for the 
measurement of hydrocarbons, 
nondispersive infrared analyzers (NDIR) 
for the measurement of carbon

monoxide and carbon dioxide, and a 
chemiluminescence detector (CLD) (or 
HCLD) for the measurement of oxides of 
nitrogen. The exhaust gas analytical 
system shall conform to the following 
requirements:

(1) The CLD (or HCLD) requires that 
the nitrogen dioxide present in the 
sample be converted to nitric oxide 
before analysis. Other types of analyzers 
may be used if shown to yield 
equivalent results and if approved in 
advance by the Administrator.

(2) If CO instruments are used which , 
are essentially free of CO2 and water 
vapor interference, the use of the 
conditioning column may be deleted. 
(See §§ 86.1322-84 and 86.1342-90 of 
this chapter.)

(3) A CO instrument will be 
considered to be essentially free of CO2 
and water vapor interference if its 
response to a mixture of 3 percent CO2 
in N2, which has been bubbled through 
water at room temperature, produces an 
equivalent CO response, as measured on 
the most sensitive CO range, which is 
less than 1 percent of full scale CO 
concentration on ranges above 300 ppm 
full scale or less than 3 ppm on ranges 
below 300 ppm full scale. (See
§ 86.1322-84 of this chapter.)

(c) A lternate analytical systems. 
Analysis systems meeting die 
specifications of part 86, subpart D of 
this chapter (with the exception of 
§§ 86.346-79 and 86.347-79) may be 
used for the testing required under this 
subpart. Heated analyzers may be used 
in their heated configuration.

(d) Other analyzers and equipment. 
Other types of analyzers and equipment 
may be used if shown to yield 
equivalent results and if approved in 
advance by the Administrator.

§ 89.422-96 Dilute sampling procedures—  
CVS calibration.

(a) The CVS is calibrated using an 
accurate flowmeter and restrictor valve.

(1) The flowmeter calibration must be 
traceable to NIST measurements, and 
will serve as the reference value (NIST 
“true” value) for the CVS calibration. 
(Note: In no case should an upstream 
screen or other restriction which can 
affect the flow be used ahead of the 
flowmeter unless calibrated throughout 
the flow range with such a device.)

(2) The CVS calibration procedures 
are designed for use of a “metering 
venturi” type flowmeter. Large radius or 
ASME flow nozzles are considered 
equivalent if traceable to NIST 
measurements. Other measurement 
systems may be used if shown to be 
equivalent under the test conditions in 
this section and traceable to NIST 
measurements.

(3) Measurements of the various 
flowmeter parameters are recorded and 
related to flow through the CVS.

(4) Procedures used by EPA for both 
PDP-CVS and CFV-CVS are outlined 
below. Other procedures yielding 
équivalent results may be used if 
approved in advance by the 
Administrator.

(b) After the calibration curve has 
been obtained, verification of the entire 
system may be performed by injecting a 
known mass of gas into the system and 
comparing the mass indicated by the 
system to the true mass injected. An 
indicated error does not necessarily 
mean that the calibration is wrong, since 
other factors can influence the accuracy 
of the system (for example, analyzer 
calibration, leaks, or HC hangup). A 
verification procedure is found in 
paragraph (e) of this section.

(c) PDP-CVS calibration . (1) The 
following calibration procedure outlines 
the equipment, the test configuration, 
and the various parameters which must 
be measured to establish the flow rate of 
the PDP-CVS pump.

(1) All the parameters related to the 
pump are simultaneously measured 
with the parameters related to a 
flowmeter which is connected in series 
with the pump.

(il) The calculated flow rate, in 
(cm3/s), (at pump inlet absolute 
pressure and temperature) can then be 
plotted versus a correlation function 
which is the value of a specific 
combination of pump parameters.

(iii) The linear equation which relates 
the pump flow and the correlation 
function is then determined.

(iv) In the event that a CVS has a 
multiple speed drive, a calibration for 
each range used must be performed.

(2) This calibration procedure is based 
on the measurement of the absolute 
values of the pump and flowmeter 
parameters that relate the flow rate at 
each point. Two conditions must be 
maintained to assure the accuracy and 
integrity of the calibration curve:

(i) The temperature stability must be 
maintained dining calibration. 
(Flowmeters are sensitive to inlet 
temperature oscillations; this can cause 
the data points to be scattered. Gradual 
changes in temperature are acceptable 
as long as they occur over a period of 
several minutes.)

(ii) All connections and ducting 
between the flowmeter and the CVS 
pump must be absolutely void of 
leakage.

(3) During an exhaust emission test 
the measurement of these same pump 
parameters enables the user to calculate 
the flow rate from the calibration 
equation.
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(4) Connect a system as shown in 
Figure 5 in appendix A to this subpart. 
Although particular types of equipment

are shown, other configurations that 
yield equivalent results may be used if 
approved in advance by the

Calibration Data Measurements

Administrator. For the system indicated, 
the following measurements and 
accuracies are required:

Parameter Symbol Units Sensor-readout toler
ances

Pb kP a_____ ±.34 kPa
Ta X ......... ±.3 X
E T I X ........... ±1.1 X

Pressure drop between the inlet and throat of metering venturi ..................................... . ED P
Os

k P a .......
nrP/min.....

±.01 kPa
±5% of NIST value.

P T I X ........ . ±1.1 °C
P P I k P a ......... ±.055 kPa

Pressure head at rMimp nutint................................................. ... ........... .............. PPO kP a___ .... ±.056 kPa
PTO ° C ...... ±1.1 °C

Pump revolutions firin g  period ............................................................................... N R evs....... ±1 Rev.
Elapsed time for test period .— .................................... ............................ .......-■— ....... t s ----------- ±5 s.

(5) After the system has been 
connected as shown in Figure 5 in 
appendix A to this subpart, set the 
variable restrictor in the wide open 
position and run the CVS pump for 20 
minutes. Record the calibration data.

(6) Reset the restrictor valve to a more 
restricted condition in an increment of 
pump inlet depression that will yield a 
minimum of six data points for the total 
calibration. Allow the system to 
stabilize for 3 minutes and repeat the 
data acquisition.

(7) Data analysis:
(i) The air flow rate, <3*, at each test 

point is calculated in standard cubic 
meters per minute {0 °C, 101.3 kPa) from 
the flowmeter data using the  ̂
manufacturer’s prescribed method.

(ii) The air flow rate is then converted 
to pump flow, Vo, in cubic meter per 
revolution at absolute pump inlet 
temperature and pressure:

V  = — X —* - x  
n 273

1013

Where:
V0=Pump flow, (m3/rev) at Tp, Pp. 
Q s=M eter air flow rate in standard cubic 

meters per minute, standard 
conditions are 0 °C, 101.3 kPa. 

n=Pump speed in revolutions per 
minute.

Tp=Pump inlet temperature °K=Pti+273 
°K, Ptj=Pump inlet temp °C 

Pp=Absolute pump inlet pressure, (kPa)

=Pb - P pi
Where:
PB=barometric pressure, (kPa). 
P«=Pump inlet depression, (kPa).

(iii) The correlation function at each 
test point is then calculated from the 
calibration data:

1

n

X0=correlation function.
Ap=The pressure differential from pump 

inlet to pump outlet, (kPa).
=PE- P p.

Pc=Absolute pump outlet pressure, (kPa) 
= P b + P po 

Where:
Ppo=Pressure head at pump outlet,

(kPa).
(iv) A linear least squares fit is 

performed to generate the calibration 
equation which has the form: 
V0=D0—M(X0)
D0 and M are the intercept and slope 

constants, respectively, describing 
the regression line.

(8) A CVS system that has multiple 
speeds must be calibrated on each speed 
used. The calibration curves generated 
for the ranges will be approximately 
parallel and the intercept values, D0, 
will increase as the pump flow range 
decreases.

(9) If the calibration has been 
performed carefully, the calculated

Calibration Data Measurements

values from the equation will be within 
±0.50 percent of the measured value of 
V0. Values of M will vary from one 
pump to another, but values of Do for 
pumps of the same make, model, and 
range should agree within ±3 percent of 
each other. Calibrations should be 
performed at pump start-up and after 
major maintenance to assure the 
stability of the pump slip rate. Analysis 
of mass injection data will also reflect 
pump slip stability.

(d) CFV-CVS calibration . (1) 
Calibration of the CFV is based upon the 
flow equation for a critical venturi. Gas 
flow is a function of inlet pressure and 
temperature:

Where:
Qs=flow.
Xv=calibration coefficient.
P-absolute pressure.
T=absolute temperature.
The calibration procedure described in 
paragraph (d)(3) of this section 
establishes the value of the calibration 
coefficient at measured values of 
pressure, temperature, and air flow.

(2) The manufacturer's recommended 
procedure shall be followed for 
calibrating electronic portions of the 
CFV.

(3) Measurements necessary for flow 
calibration are as follows:

Parameter Symbol Units Tolerances

Barometric Pressure (corrected)................................ .......................... ............................ — Pb k P a ______ ±.34 kPa
Air temperature, into flowmeter........... .............. ...............— ....... ........ ................................... E T I °C ............... (±.3 X
Pressure drop between the inlet and throat of metering venturi....................................................... ED P kP a .......... . ±i)1 kPa

Qs nrrVmin........ ±.5% of NIST value.
CFV inlet depression — .......... .................... ................................ ..................... .— !........„ ..L ,....., PPI k P a ............. ±.055 kPa
Temperature at venturi in le t .............................................................................................................................. Tv X ............... ±2.2 X
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(4) Set up equipment as shown in 
Figure 6 in Appendix A to subpart and 
eliminate leaks. (Leaks between the flow 
measuring devices and the critical flow 
venturi will seriously affect the 
accuracy of the calibration.)

(5) Set the variable flow restrictor to 
the open position, start the blower, and 
allow the system to stabilize. Record 
data from all instruments.

(6) Vary the flow restrictor and make 
at least eight readings across the critical 
flow range of the venturi.

(7) Data analysis. The data recorded 
during the calibration are to be used in 
the following calculations:

(i) The air flow rate (designated as Qd 
at each test point is calculated in 
standard cubic feet per minute from the 
flow meter data using the 
manufacturer’s prescribed method.

(ii) Calculate values of the calibration 
coefficient for each test point:

K

Where:
Qs = Flow rate in standard cubic meter 

per minute, at the standard 
conditions of 0 °C, 101.3 kPa. 

r v = Temperature at venturi inlet, °K.
Pv = PB - PPI (= Pressure at venturi inlet, 

kPA)
Where:
Pp, = Venturi inlet pressure depression, 

(kPa). •'
(iii) Plot as a function of venturi 

inlet pressure. For choked flow, Kv will 
have a relatively constant value. As 
pressure decreases (vacuum increases), 
the venturi becomes unchoked and Kv 
decreases. (See Figure 7 in appendix A 
to this subpart.)

(iv) For a minimum of eight points in 
the critical region calculate an average 
Kv and the standard deviation.

(v) If the standard deviation exceeds 
0.3 percent of the average Kv, take 
corrective action.

(e) CVS system  verification. The 
following “gravimetric” technique can 
be used to verify that the CVS and 
analytical instruments can accurately 
measure a mass of gas that has been 
injected into the system. (Verification 
can also be accomplished by constant 
flow metering using critical flow orifice 
devices.)

(1) Obtain a small cylinder that has 
been charged with 99.5 percent or 
greater propane or carbon monoxide gas 
(Caution—carbon monoxide is 
poisonous).

(2) Determine a reference cylinder 
weight to the nearest 0.01 grams.

(3) Operate the CVS in the normal 
manner and release a quantity of pure 
propane into the system during the 
sampling period (approximately 5 
minutes).

(4) The calculations are performed in 
the normal way except in the case of 
propane. The density of propane (0.6109 
kg/m3/carbon atom)) is used in place of 
the density of exhaust hydrocarbons.

(5) The gravimetric mass is subtracted 
from the CVS measured mass and then 
divided by the gravimetric mass to 
determine the percent accuracy of the 
system.

(6) Good engineering practice requires 
that the cause for any discrepancy 
greater than ±2 percent must be found 
and corrected.
§ 89.423-96 CVS calibration frequency.

The CVS positive displacement pump 
or critical flow venturi shall be 
calibrated following initial installation, 
major maintenance or as necessary

when indicated by the CVS system 
verification (described in §89.352- 
96(e)).

§ 89.424-96 Dilutfi em ission sampling 
calculations.

(a) The final reported emission test 
results are computed by use of the 
following formula:

A  = _____ ___________________—
f t WM i= n -l

(kW -  hq x WFj.)
i=J

Where:
Awm = Weighted mass emission level 

(HC, CO, C 02, or NOx) in grams per 
kilowatt-hour.

gt = Mass emission level in grams, 
measured during the mode.

WFi = Effective weighing factor. 
kW-hr-t = Total kilowatt-hours (kilowatts 

integrated over time) for the mode.
(b) The mass of each pollutant for 

each mode for bag measurements and 
diesel heat exchanger system 
measurements is determined from the 
following equations:

(1) Hydrocarbon mass:
HCmass = Vmix x DensityHc x (HCconc/106)

(2) Oxides of nitrogen mass:
NOxmass = vmix x DensityNo2 x KH x

(NOx cone /106)
(3) Carbon monoxide mass:

COmass = Vmix x Densityco x (CO cone /106)
(4) Carbon dioxide mass:

C 02mass “ Vmix X DenSltyc02 X (CÔ onc/ 
102)

(c) The mass of each pollutant for the 
mode for flow compensated sample 
systems is determined from the 
following equations:

HCe -H C d
HCm = Vm. x Density

(  11- —

v d f ;
HC

10

NOX„ -  NOX,

N O X mass - K h
V DF J

10c

COe -C O d

C ° m a s s = V m ixX D e n s itycO

VmixXDensityNO,

(  1 1 
k D F )

10

CO, -C O , 1 -

c ° 2 _  = V m ix X D e n s i t y C0 ,
DF,

10°
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(d) Meaning of symbols:
(1) For hydrocarbon equations: 

HCmass = Hydrocarbon emissions, in 
grams per test mode.

Densitync = Density of hydrocarbons is 
(.5800 kg/m3) for #1 diesel, and

{0.5746 kg/m3} for #2 diesel, 
assuming an average carbon to 
hydrogen ratio of 1:1.93 for #1 
diesel, and 1:1.80 for #2 diesel at 20 
°C and 101.3 kPa pressure.

HCconc = Hydrocarbon concentration of 
the dilute exhaust sample corrected 
for background, in ppm carbon 
equivalent (that Is, equivalent ‘ : 
propane times 3).

hc^ - hcv- hc , ( i - ±
V DF

Where:
HCe = Hydrocarbon concentration of the 

dilute exhaust bag sample or, for 
diesel heat exchanger systems, 
average hydrocarbon concentration 
of the dilute exhaust sample as 
calculated from the integrated HC 
traces, in ppm carbon equivalent. 
For flow compensated sample 
systems {HCeh is the instantaneous 
concentration.

HCd = Hydrocarbon concentration of the 
dilution air as measured, in ppm 
carbon equivalent.

(2) For oxides of nitrogen equations:
NOxmass = Oxides of nitrogen emissions, 

in grams per test mode.
Density NCh. -  Density of oxides of 

nitrogen is 1.913 kg/m3, assuming 
they are in the form of nitrogen 
dioxide, at 20 °C and 101.3 kPa 
pressure.

NOxconc = Oxides of nitrogen
concentration of the dilute exhaust 
sample corrected for background, in 
ppm:

NOxconc = NOxc -  N O x/1 - ^ 1  

Where:
NQxe = Oxides of nitrogen

concentration of the dilute exhaust 
bag sample as measured, in ppm. 
For flow compensated sample 
systems (NOxe)i is the instantaneous 
concentration.

NOx a = Oxides of nitrogen
concentration of the dilute air as 
measured, in ppm.

(3) For carbon monoxide equations: 
CO,nass=Carbon monoxide emissions, 

grams per test mode.
Densityco=Density of carbon 
monoxide (1.184 kg/m3 at 20 °C and
101.3 kPa pressure).

COCOnc=Carbon monoxide concentration 
of the dilute exhaust sample 
corrected for background, water 
vapor, and CO2 extraction, ppm.

CO«ra = C O ,-C O d f l-^ '
l  DF/

Where:
COe=Carbon monoxide concentration of 

the dilute exhaust bag sample 
volume corrected for water vapor 
and carbon dioxide extraction, 
ppm. For flow compensated sample 
systems, (CGQi is the instantaneous 
concentration.

The following calculation assumes the 
carbon to hydrogen ratio of the fuel is 
1:1.85. As an option the measured 
actual carbon to hydrogen ratio may be 
used:
COe=[l-0.01925CO2e-0.000323R]COem
Where:
C‘Oem=Carbon monoxide concentration 

of the dilute exhaust sample as 
measured, ppm.

CQ2e=Carbon dioxide concentration of 
the dilute exhaust bag sample, in 
percent, if measured. For flow 
compensated sample systems, 
[C0 2 e)i is the instantaneous 
concentration. For cases where 
exhaust sampling of C 02 is not 
performed, the following 
approximation is permitted:

CO2e
44.010 M 1 453,6 100

12.011+1.008« D en sity ^  Vmix

a=Average carbon to hydrogen ratio.
M1=Fuelmass consumed during the test 

cycle.
/?=Relative humidity of the dilution air, 

percent.
COd=Carbon monoxide concentration of 

the dilution air corrected for water 
vapor extraction, ppm.

COd=(l -  0.000323R)COdm
Where:

COdm=Carbon monoxide 
concentration of the dilution air 
sample as measured, ppm.

Note: If a CO instrument which meets the 
criteria specified in § 86 .1311-90 of this 
chapter is used and the conditioning column 
has been deleted, COem must be substituted 
directly for COe and COam must be 
substituted directly for COd.

(4) For carbon dioxide equation:
C02mass=Carbon dioxide emissions, in 

grams per test mode.
Density C 02=Density of carbon dioxide 

is 1.830 kg/m3, at 20 °C and 760 mm 
Hg pressure.

C02c0nc=Carbon dioxide concentration 
of the dilute exhaust sample 
corrected for background, in 
percent.

CO, = CO, -C O , f l — —1
-‘ mass z e ¿d ^  j ) p  J

Where:
C02d=Carbon dioxide concentration of 

the dilution air as measured, in 
percent.

(5) DF = -------
CO,

13.4 ________

+(HCe +COe xlO~4) ’
or DF =

13.4

CO,
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(6) KH= Humidity correction factor.
For compression-ignition engines:
KH=1/[1 -0 .0 1 8 2  (H—10.71)].
Where:
tf=Absolute humidity of the engine 

intake air in grams of water per 
kilogram of dry air and

H =(6.211)RiXPd)/(Pb— (PdXRj/100))
Where:
/?i=Relative humidity of the engine 

intake air, in percent.
Pd=Saturated vapor pressure (kPa) at the 

engine intake air dry bulb 
temperature.

PB=Barom etric pressure (kPa).

(e) The final reported brake-specific fuel 
consumption (BSFC) shall be 
computed by use of the following 
formula:

BSFC := — - —  
k W -h r

Where:
BSFC=brake-specific fuel consumption 

in grams of fuel per kilowatt-hr 
(kW-hr)

M=mass of fuel in grams, used by the 
engine during a mode 

kW-hr=total kilowatts integrated with 
respect to time for a mode

(f) The mass of fuel for the mode is 
determined from mass fuel flow 
measurements made during the mode, 
or from the following equation:

( r  ) Gs f  1 Ì
<R 2> U 73.I5J

Where:
M=Mass of fuel, in grams, used by the 

engine during the mode.
Gs=Grams of carbon measured during 

the mode:

Gs =
12.011

12.011 + a <1.008)
HCmass+0.429COmass+0.273CO2

J?2=Grams C in fuel per gram of fuel
Where:
HCmass=hydrocarbon emissions, in 

grams for the mode
C02mass=carbon monoxide emissions, in 

grams for the mode
C02masS=carbon dioxide emissions, in 

grams for the mode
a=The atomic hydrogen to carbon ratio 

of the fuel.

§ 89.425-96 Particulate adjustment factor.
The following equation may be used 

to adjust the particulate measurement 
when the test fuel specified in Table 4 
of Subpart D of this Part is used: 
PMadj=PM -  [BSFC *0.0917 

*(FSF-U SLFCa)1 
Where:
PMadj=adjusted measured PM level [g/ 

Kw-hr]
PM=measured weighted PM level [g/ 

Kw-hr]

BSFC=measured brake specific fuel 
consumption [G/Kw-hr]

FSF=fuel sulfur weight fraction 
USLFcA=upper sulfur level weight 

fraction of California specification.
This adjustment only applies to engines 
with no exhaust gas after treatment. No 
adjustment is provided for engines with 
exhaust gas after treatment.
BILLING CODE 6560-50-P
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Appendix A to Subpart E—Figures

RADIAL PLANES

SECTION VIEW B-B

SECTION VIEW A-A

AND T Y PIC A L H O LE SPACING

PERMITTED

PERMITTED

Figure L —SA M PLE PR O B E

S ee§ 89.412b  

SECTION VIEW C-CNOT PERMITTED
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OPEN TO ATMOSPHERE

Figure 4. —  Exhaust Gas Analytical System
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Figure 7.— Sonic Flow Choking
BILLING CODE 6560-50-C

Appendix B to Subpart E—Table 1

T a ble  1.— 8. Mo d e  T e s t  C y c l e  (MY96 and  La t e r )

1
1
1
1
2
2
2
2

Test segment Mode
No. Engine speed (1)

Observed 
torque (2) 
(percent of 
maximum 
observed)

Time in mode 
(minutes) Weighting

factors
Min Max

1 Rated ................................................... 100 5.0 20.0 :: 0.15
2 Rated ................................................... 75 5.0 20.0 0.15
3 Rated ................................................... 50 5.0 20.0 0.15
4 Rated ................;...................... .......... 10 5.0 20.0 0.10
5 In t......................................................... 100 5.0 20.0 0.10
6 In t........................................................ . 75 5.0 20.0 > 0.10
7 Int ......................................................... 50 5.0 20.0 0.10
8 Idle ....................................................... 0 5.0 20.0 0.15

(1) Engine speed (non-idle): ±1 percent of rated or ±3 rpm, which ever is greater. Engine speed (idie): Within manufacturer’s specifications. 
Kat®° spe®^ intermediate speed, and idle speed are specified by the manufacturer. If no intermediate speed is stated, 60 percent of rated 
spGGu snail do used.

(2) Torque (non-idle): Throttle fully open for 100 percent points. Other non-idle points: ±2 percent of set point. Torque (idle): Throttle fully 
closed. Load less than 5 percent of peak torque.

Subpart F— Selective Enforcement 
Auditing

§89.501-96 Applicability.
The requirements of subpart F are 

applicable to all nonroad engines 
subject to the provisions of subpart A of 
part 89.

§ 89.502-96 Definitions.
The definitions in subpart A of this 

part apply to this subpart. The following 
definitions also apply to this subpart.

A cceptable quality lev el (AQL) means 
the maximum percentage of failing 
engines that can be considered a 
satisfactory process average for 
sampling inspections.

Configuration means any 
subclassification of an engine family

which can be described on the basis of 
gross power, emission control system, t 
governed speed, injector size, engine 
calibration, and other parameters as 
designated by the Administrator.

Inspection criteria means the pass and 
fail numbers associated with a 
particular sampling plan.

Test engine means an engine in a test 
sample.
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Test sam ple means the collection of 
engines selected from die population of 
an engine family for emission testing.

§89.503-96 Test orders,
(a) A test order addressed to the 

manufacturer is required for any testing 
under this subpart

(b) The test order is signed by the 
Assistant Administrate» for Air and 
Radiation or his or her designee. The 
test order must be delivered in person 
by an EPA enforcement officer or EPA 
authorized representative to a company 
representative or sent by registered mail, 
return receipt requested, to the 
manufacturer’s representative who 
signed the application for certification 
submitted by the manufacturer, 
pursuant to the requirements of the 
applicable section of subpart B of this 
part Upon receipt of a test order, the 
manufacturer must comply with all of 
the provisions of this subpart and 
instructions in the test order.

(c) Inform ation included in test order.
(1) The test order will specify the engine 
family to be selected for testing, the 
manufacturer’s engine assembly plant or 
associated storage facility or port facility 
(for imported engines) from which the 
engines must be selected, the time and 
location at which engines must be 
selected, and the procedure by which 
engines of the specified family must be 
select«!. Hie test order may specify the 
configuration to be audited and/or the 
number of engines to be selected per 
day. Engine manufacturers are required 
to select a minimum of four engines per 
day unless an alternate selection 
procedure is approved pursuant to
§ 89.507—96(a), or unless total 
production of the specified 
configuration is less than four engines 
per day. If total production of the 
specified configuration is less than four 
engines per day, the manufacturer 
selects the actual number of engines 
produced per day.

(2) The test order may include 
alternate families to be selected for 
testing at the Administrator’s discretion 
in the event that engines of the specified 
family are not available for testing 
because those engines are not being 
manufactured during the specified time 
or are not being stored at the specified 
assembly plant, associated storage 
facilities, dr port of entry.

(3) If the specified family is not being 
manufactured at a rate of at least two 
engines per day in the case of 
manufacturers specified in § 89.508- 
96(gX*), or «me engine per day in the 
case of manufacturers specified in 
§89.508-96(g)(2), over the expected 
duration of the audit, the Assistant 
Administrate» or her or his designated

representative may select engines of the 
alternate family for testing.

(4) In addition, the test order may 
include other directions or information 
essential to the administration of the 
required testing.

(d) A manufacturer may submit a list 
of engine families and the 
corresponding assembly plants, 
associated storage facilities, or (in the 
case of imported engines) port facilities 
from which the manufacturer prefers to 
have engines selected for testing in 
response to a test carder. In order that a 
manufacturer’s preferred location be 
considered for inclusion in a test order 
for a particular engine family, the list 
must be submitted prior to issuance of 
the test order. Notwithstanding the fact 
that a manufacturer has submitted the 
list, the Administrator may order 
selection at other than a preferred 
location.

(e) Upon receipt of a test order, a 
manufacturer must proceed in 
accordance with the provisions of this 
subpart.

(f) (1) During a given model year, the 
Administrator may not issue to a 
manufacturer more Selective 
Enforcement Auditing (SEA) test orders 
than an annual limit determined to be 
the larger of the following factors:

(1) Production factor, determined by 
dividing the projected nonroad engine 
sales in the United States for that model 
year, as declared by the manufacturer 
under § 89.505- 96(c)(1), by 16,000 and 
rounding to the nearest whole number.
If the projected sales are less than 8,000, 
this factor is one.

(ii) Family factor, determined by 
dividing the manufacturer’s total 
number of certified engine families by 
five and rounding to the nearest whole 
number.

(2) If a manufacturer submits to EPA 
in writing prior to or during the model 
year a reliable sales projection update or 
adds engine families or deletes engine 
families from its production, that 
information is used for recalculating the 
manufacturer’s annual limit of SEA test 
orders.

(3) Any SEA test order for which the 
family fails under § 89.510-96 or for 
which testing is not completed is  not 
counted against tjte annual limit.

(4) When the annual limit has been 
met, the Administrator may issue 
additional test orders to test those 
families for which evidence exists 
indicating noncompKance. An SEA test 
order issued on this basis will include 
a statement as to the reason for its 
issuance.

§89.504-96 Testing by the Administrator.
(a) The Administrator may require by 

test order under §89.503-96 that 
engines of a specified family be selected 
in a manner consistent with the 
requirements of §89.507-96 and 
submitted to the Administrator at the 
place designated for the purpose of 
conducting emission tests. These tests 
will be conducted in accordance with
§ 89.508-96 to determine whether 
engines manufactured by the 
manufacturer conform with the 
regulations with respect to which the 
certificate of conformity was issued.

(b) Designating o fficia l data . (1) 
Whenever the Administrator conducts a 
test on a test engine or the 
Administrator and manufacturer each 
conduct a test on the same test engine, 
the results of the Administrator’s test 
comprise the official data for that 
engine.

(2) Whenever the manufacturer 
conducts all tests on a test engine, the 
manufacturer’s test data is accepted as 
the official data, provided that if the 
Administrator makes a determination 
based on testing conducted under 
paragraph (a) of this section that there 
is a substantial lack of agreement 
between the manufacturer’s test results 
and the Administrator’s test results, no 
manufacturer’s test data from the 
manufacturer's test facility will be 
accepted for purposes of this subpart.

(c) If testing conducted under
§ 89.503—96 is unacceptable under 
paragraph (b)(2) of this section, the 
Administrator must:

(1) Notify the manufacturer in writing 
of the Administrator’s determination 
that the test facility is inappropriate for 
conducting the tests required by this 
subpart and the reasons therefor; and

(2) Reinstate any manufacturer’s data 
upon a showing by the manufacturer 
that the data acquired under § 89.503— 
96 was erroneous and the 
manufacturer’s data was correct.

(d) The manufacturer may request in 
writing that the Administrate» 
reconsider the determination in 
paragraph (b)(2) of this section based on 
data or information which indicates that 
changes have been made to the test 
facility and these changes have resolved 
the reasons for disqualification.

§ 89.505-98 Maintenance of records; 
submittal of information.

(a) The manufacturer of any new 
nonroad engine subject to any of the 
provisions of this subpart must 
establish, maintain, and retain the 
following adequately organized and 
indexed records:

(1) G eneral records. A description of 
all equipment used to test engines in
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accordance with § 89.508-96 pursuant 
to a test order issued under this subpart, 
specifically, the equipment 
requirements specified in §§ 86.884-8 
and 86.884-9 of this chapter and the 
equipment requirements specified in 
§§89.306-96, 89.308-96, 89.309-96, 
and 89.312-96.

(2) Individual records. These records 
pertain to each audit conducted 
pursuant to this subpart and include:

(i) The date, time, and location of 
each test;

(ii) The number of hours of service 
accumulated on the engine when the 
test began and ended;

(iii) The names of all supervisory 
personnel involved in the conduct of 
the audit;

(iv) A record and description of any 
repairs performed prior to and/or 
subsequent to approval by the 
Administrator, giving the date, 
associated time, justification, name(s) of 
the authorizing personnel, and names of 
all supervisory personnel responsible 
for the conduct of the repair;

(v) The date the engine was shipped 
from the assembly plant, associated 
storage facility or port facility, and date 
the engine was received at the testing 
facility;

(vi) A complete record of all emission 
tests performed pursuant to this subpart 
(except tests performed directly by 
EPA), including all individual 
worksheets and/or other documentation 
relating to each test, or exact copies 
thereof, to be in accordance with the 
record requirements specified in 
§89.404-96 or §86.884-10 of this 
chapter.

(vii) A brief description of any 
significant audit events not described 
under paragraph (a)(2) of this section, 
commencing with the test engine 
selection process and including such 
extraordinary events as engine damage 
during shipment.

(3) The manufacturer must record test 
equipment description, pursuant to 
paragraph (a)(1) of this section, for each 
test cell that can be used to perform 
emission testing under this subpart.

(b) The manufacturer must retain all 
records required to be maintained under 
this subpart for a period of one year 
after completion of all testing in 
response to a test order. Records may be 
retained as hard copy or reduced to 
microfilm, floppy disc, and so forth, 
depending upon the manufacturer’s 
record retention procedure; provided, 
that in every case, all the information 
contained in the hard copy is retained.

(c) The manufacturer must, upon 
request by the Administrator, submit the 
following information with regard to 
engine production:
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(1) Projected production for each 
engine configuration within each engine 
family for which certification is 
requested;

(2) Number of engines, by 
configuration and assembly plant, 
scheduled for production fear the time 
period designated in the request;

(3) Number of engines, by 
configuration and by assembly plant, 
storage facility or port facility, 
scheduled to be stored at facilities for 
the time period designated in the 
request; and

(4) Number of engines, by 
configuration and assembly plant, 
produced during the time period 
designated in the request that are 
complete for introduction into 
commerce.

(d) Nothing in this section limits the 
Administrator’s discretion in requiring 
the manufacturer to retain additional 
records or submit information not 
specifically required by this section.

(e) All reports, submissions, 
notifications, and requests for approvals 
made under this subpart are addressed 
to: Director, Manufacturers Operations 
Division, U.S. Environmental Protection 
Agency, 6405-J, 401 M Street SW, 
Washington, DC 20460.

§ 89.506-96 Right of entry and access.
(a) To allow the Administrator to 

determine whether a manufacturer is 
complying with the provisions of this 
subpart and a test order issued 
thereunder, EPA enforcement officers or 
EPA authorized representatives may 
enter during operating hours and upon 
presentation of credentials any of the 
following places:

(1) Any facility where any engine to
be introduced into commerce, including 
ports of entry, or any emission-related 
component is manufactured, assembled, 
or stored; '

(2) Any facility where any tests 
conducted pursuant to a test order or 
any procedures or activities connected 
with these tests are or were performed;

(3) Any facility where any engine 
which is being tested, was tested, or will 
be tested is present; and

(4) Any facility where any record or 
other document relating to any of the 
above is located.

(b) Upon admission to any facility 
referred to in paragraph (a) of this 
section, EPA enforcement officers or 
EPA authorized representatives are 
authorized to perform the following 
inspection-related activities:

(1) To inspect and monitor any 
aspects of engine manufacture, 
assembly, storage, testing and other 
procedures, and the facilities in which 
these procedures are conducted;

/ Rules and Regulations

(2) To inspect and monitor any aspect 
of engine test procedures or activities, 
including, but not limited to, engine 
selection, preparation, service 
accumulation, emission test cycles, and 
maintenance and verification of test 
equipment calibration;

(3j To inspect and make copies of any 
records or documents related to the 
assembly, storage, selection, and testing 
of an engine in compliance with a test 
order; and

(4) To inspect and photograph any 
part or aspect of any engine and any 
component used in the assembly thereof 
that is reasonably related to the purpose 
of the entry.

(c) EPA enforcement officers or EPA 
authorized representatives are 
authorized to obtain reasonable 
assistance without cost from those in 
charge of a facility to help the officers 
perform any function listed in this 
subpart and they are authorized to 
request the recipient of a test order to 
máte arrangements with those in charge 
of a facility operated for the 
manufacturer’s benefit to furnish 
reasonable assistance without cost to 
EPA whether or not the recipient 
controls the facility.

(1) Reasonable assistance includes, 
but is not limited to, clerical, copying, 
interpretation and translation services; 
the making available on an EPA 
enforcement officer’s or EPA authorized 
representative’s request of personnel of 
the facility being inspected during their 
working hours to inform the EPA 
enforcement officer or EPA authorized 
representative of how the facility 
operates and to answer the officer’s or 
representative’s questions; and the 
performance on request of emission 
tests on any engine which is being, has 
been, or will be used for SEA testing.

(2) A manufacturer may be compelled 
to cause the personal appearance of any 
employee at such a facility before an 
EPA enforcement officer or EPA 
authorized representative by written 
request for his appearance, signed by 
the Assistant Administrator for Air and 
Radiation, served on the manufacturer. 
Any such employee who has been 
instructed by the manufacturer to 
appear will be entitled to be 
accompanied, represented, and advised 
by counsel.

(d) EPA enforcement officers or EPA 
authorized representatives are 
authorized to seek a warrant or court 
order authorizing the EPA enforcement 
officers or EPA authorized 
representatives to conduct activities 
related to entry and access as authorized 
ii? this section, as appropriate, to 
execute the functions specified in this 
section. EPA enforcement officers or
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authorized representatives may proceed 
ex parte to obtain a warrant whether or 
not the EPA enforcement officers or EPA 
authorized representatives first 
attempted to seek permission of the 
recipient of the test order or the party 
in charge of the facilities in question to 
conduct activities related to entry and 
access as authorized in this section.

(e) A recipient of a test order must 
permit an EPA enforcement officer(s) or 
EPA authorized representative's! who 
presents a warrant or court order to 
conduct activities related to entry and 
access as authorized in this section and 
as described in  the warrant or court 
order. The recipient must also cause 
those in charge of its facility or a facility 
operated for its benefit to permit entry 
and access as authorized in this section 
pursuant to a warrant or court order 
whether or not the recipient controls the 
facility . In the absence of a warrant or 
court order, an EPA enforcement 
officer(s) or EPA authorized 
representative(s) may conduct activities 
related to entry and access as authorized 
in this section only upon the consent of 
the recipient of the test order or the 
party in charge of the facilities in 
question.

(f) It is not a violation of this part or 
the Clean Air Act for any person to 
refuse to permit an EPA enforcement 
officer(s) or EPA authorized 
representative(s) to conduct activities 
related to entry and access as authorized 
in this section if the officer(s) or 
representative(s) appears without a 
warrant or court order.

(g) A manufacturer is responsible for 
locating its foreign testing and 
manufacturing facilities in jurisdictions 
where local law prohibits an EPA 
enforcement officers) or EPA 
authorized representative(s) from 
conducting the entry and access 
activities specified in this section. EPA 
will not attempt to make any 
inspections which it has been informed 
that local foreign law prohibits. 
§89.507-86 Sample selection.

(a) Engines comprising a test sample 
will be selected at the location and in 
the manner specified in the test order.
If a manufacturer determines that the 
test engines cannot be selected in the 
manner specified in the test order, an 
alternative selection procedure may be 
employed, provided the manufacturer 
requests approval of the alternative 
procedure prior to the start of test 
sample selection, and the Administrator 
approves the procedure.

fb) The manufacturer must assemble 
the test engines of the family selected 
for testing using its normal mass 
production process for engines to be 
distributed into commerce. If, between

the time the manufacturer is  notified of 
a test order and the time the 
manufacturer finishes selecting test 
engines, the manufacturer implements 
any change(s) in its production 
processes, including quality control, 
which may reasonably be expected to 
affect the emissions of the engines 
selected, then the manufacturer must, 
during the audit, inform the 
Administrator of such changes. If the 
test engines are selected at a location 
where they do not have their 
operational and emission control 
systems installed, the test order will 
specify the manner and location for 
selection of components to complete 
assembly of the engines. The 
manufacturer must assemble these 
components onto the test engines using 
normal assembly and quality control 
procedures as documented by the 
manufacturer.

(c) No quality control, testing, or 
assembly procedures will be used on the 
test engine or any portion thereof, 
including parts and subassemblies, that 
have not been or will not be used during 
the production and assembly of all other 
engines of that family, unless the 
Administrator approves the 
modification in assembly procedures 
pursuant to paragraph fb) of this section.

(d) The test order may specify that an 
EPA enforcement offieerfs) or 
authorized representative^), rather than 
the manufacturer, select the test engines 
according to the method specified in the 
test order.

(e) The order in which test engines are 
selected determines die order in which 
test results are to be used in applying 
the sampling plan in accordance with
§ 89.510-96.

(f) The manufacturer must keep on 
hand all untested engines, if  any, 
comprising the test sample until a pass 
or fail decision is reached in accordance 
with § 89.510-96(e). The manufacturer 
may ship any tested engine which has 
not failed the requirements as set forth 
in § 89.510-96(b). However, once the 
manufacturer ships any test engine, it 
relinquishes the prerogative to conduct 
retests as providedin § 89.508-96(1).

§ 89.508-86 Test procedures.
(a)(1) For nonroad engines subject to 

the provisions of this subpart, the 
prescribed test procedures are the 
nonroad engine 8-mode test procedure 
as described in subpart E of this part, 
the federal smoke test as described in 
part 86, subpart I of this chapter, and 
the particulate test procedure as 
adopted in the California Regulations 
for New 1996 and Later Heavy-Duty Off- 
Road Diesel Cycle Engines. This

procedure is incorporated by reference. 
See § 89.6.

(2) The Administrator may, on the 
basis of a written application by a 
manufacturer, prescribe test procedures 
other than those specified in paragraph
(a)(1) of this section ft» any nonroad 
engine he or she determines is not 
susceptible to satisfactory testing using 
the procedures specified in paragraph
(a)(1) of this section.

(b) (1) The manufacturer may not 
adjust, repair, prepare, or modify the 
engines selected for testing and may not 
perform any emission tests on engines 
selected for testing pursuant to the test 
order unless this adjustment, repair, 
preparation, modification, and/or tests 
are documented in the manufacturer's 
engine assembly and inspection 
procedures and are actually performed 
or unless these adjustments and/or tests 
are required or permitted under this 
subpart or are approved in advance by 
the Administrator.

(2) The Administrator may adjust or 
cause to be adjusted any engine 
parameter which the Administrator has 
determined to be subject to adjustment 
for certification and Selective 
Enforcement Audit testing in 
accordance with §89.108-96, to any 
setting within the physically adjustable 
range of that parameter, as determined 
by the Administrator in accordance with 
§ 89.108-96, prior to the performance of 
any tests. However, if the idle speed 
parameter is one which the 
Administrator has determined to 1« 
subject to adjustment, the Administrator 
may not adjust it to any setting which 
causes a lower engine idle speed than 
would have been possible within the 
physically adjustable range of the idle 
speed parameter if the manufacturer had 
accumulated 125 hours of service on the 
engine under paragraph (c) of this 
section, all other parameters being 
identically adjusted for the purpose of 
the comparison. The manufacturer may 
be requested to supply information 
needed to establish an alternate 
minimum idle speed. The 
Administrator, in making or specifying 
these adjustments, may consider the 
effect of the deviation from the 
manufacturer’s recommended setting on 
emission performance characteristics as 
well as the likelihood that similar 
settings will occur on in-use engines. In 
determining likelihood, the 
Administrator may consider factors 
such as, but not limited to, the effect of 
the adjustment on engine performance 
characteristics and surveillance 
information from similar in-use engines.

(c) Service Accum ulation. Prior to 
performing exhaust emission testing on 
an SEA test engine, the manufacturer
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may accumulate on each engine a 
number of hours of service equal to the 
greater of 125 hours or the number of 
hours the manufacturer accumulated 
during certification on the emission data 
engine corresponding to the family 
specified in the test order.

(1) Service accumulation must be 
performed in a manner using good 
engineering judgment to obtain 
emission results representative of 
normal production engines. This service 
accumulation must be consistent with 
the new engine break-in instructions 
contained in the applicable owner’s 
manual.

(2) The manufacturer must 
accumulate service at a minimum rate of 
16 hours per engine during each 24- 
hour period, unless otherwise approved 
by the Administrator.

(i) The first 24-hour period for service 
begins as soon as authorized checks, 
inspections, and preparations are 
completed on each engine.

(ii J The minimum service or mileage 
accumulation rate does not apply on 
weekends or holidays.

(iii) If the manufacturer’s service or 
target is less than the minimum rate 
specified (16 hours per day), then the 
minimum daily accumulation rate is 
equal to the manufacturer’s service 
target.

(3) Service accumulation must be 
completed on a sufficient number of test 
engines during consecutive 24-hour 
periods to assure that the number of 
engines tested per day fulfills the 
requirements of paragraphs (g)(1) and
(g)(2) of this section.

(d) The manufacturer may not 
perform any maintenance on test 
engines after selection for testing, nor 
may the Administrator allow deletion of 
any engine from the test sequence, 
unless requested by the manufacturer 
and approved by the Administrator 
before any engine maintenance or 
deletion.

(e) The manufacturer must 
expeditiously ship test engines from the 
point of selection to the test facility. If 
the test facility is not located at or in 
close proximity to the point of selection, 
the manufacturer must assure that test 
engines arrive at the test facility within 
24 hours of selection. The Administrator 
may approve more time for shipment 
based upon a request by the 
manufacturer accompanied by a 
satisfactory justification.

(f) If an engine cannot complete the 
service accumulation or an emission test 
because of a malfunction, the 
manufacturer may request that the 
Administrator authorize either the 
repair of that engine or its deletion from 
the test sequence.
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(g) Whenever a manufacturer 
conducts testing pursuant to a test order 
issued under this subpart, the 
manufacturer must notify the 
Administrator within one working day 
of receipt of the test order as to which 
test facility will be used to comply with 
the test order. If no test cells are 
available at a desired facility, the 
manufacturer must provide alternate 
testing capability satisfactory to the 
Administrator.

(1) A manufacturer with projected 
nonroad engine sales for the United 
States market for the applicable year of 
7,500 or greater must complete emission 
testing at a minimum rate of two 
engines per 24-hour period, including 
each voided test and each smoke test.

(2) A manufacturer with projected 
nonroad engine sales for the United 
States market for the applicable year of 
less than 7,500 must complete emission 
testing at a minimum rate of one engine 
per 24-hour period, including each 
voided test and each smoke test.

(3) The Administrator may approve a 
lower daily rate of emission testing 
based upon a request by a manufacturer 
accompanied by a satisfactory 
justification.

(h) The manufacturer must perform 
test engine selection, shipping, 
preparation, service accumulation, and 
testing in such a manner as to assure 
that thé audit is performed in an 
expeditious manner.

fi) Retesting. (1) The manufacturer 
may retest any engines tested during a 
Selective Enforcement Audit once a fail 
decision for the audit has been reached 
in accordance with § 89.510-96(e).

(2) The Administrator may approve 
retesting at other times based upon a 
request by the manufacturer 
accompanied by a satisfactory 
justification.

(3) The manufacturer may retest each 
engine a total of three times. The 
manufacturer must test each engine or 
vehicle the same number of times. The 
manufacturer may accumulate 
additional service before conducting a 
retest, subject to the provisions of 
paragraph (c) of this section.

(j) A manufacturer must test engines 
with the test procedure specified in 
subpart E of this part to demonstrate 
compliance with the exhaust emission 
standard (or applicable FEL) for oxides 
of nitrogen. If alternate procedures were 
used in certification pursuant to 
§ 89.114—96, then those alternate 
procedures must be used.

§ 89.509-96 Calculation and reporting of 
test results.

(a) Initial test results are calculated 
following the applicable test procedure

m

/ Rules and Regulations

specified in paragraph (a) of § 89.508- 
96. The manufacturer rounds these 
results, in accordance with ASTM E29- 
90, to the number of decimal places 
contained in the applicable emission 
standard expressed to one additional 
significant figure. This procedure has 
been incorporated by reference. See 
§89.6.

(b) Final test results are calculated by 
summing the initial test results derived 
in paragraph (a) of this section for each 
test engine, dividing by the number of 
tests conducted on the engine, and 
rounding in accordance with ASTM 
E29-90 to the same number of decimal 
places contained in the applicable 
standard expressed to one additional 
significant figure.

(c) Within five working days after 
completion of testing of all engines 
pursuant to a test order, the 
manufacturer must submit to the 
Administrator a report which includes 
the following information:

(1) The location and description of the 
manufacturer’s exhaust emission test 
facilities which were utilized to conduct 
testing reported pursuant to this section;

(2) The applicable standards and/or 
FEL against which the engines were 
tested;

(3) A description of the engine and its 
associated emission-related component 
selection method used;

(4) For each test conducted;
(i) Test engine description, including:
(A) Configuration and engine family 

identification;
(B) Year, make, and build date;
(C) Engine identification number; and
(D) Number of hours of service 

accumulated on ejigine prior to testing;
(ii) Location where service 

accumulation was conducted and 
description of accumulation procedure 
and schedule;

(iii) Test number, date, test procedure 
used, initial test results before and after 
rounding, and final test results for all 
exhaust emission tests, whether valid or 
invalid, and the reason for invalidation, 
if applicable;

(ivj A complete description of any 
modification, repair, preparation, 
maintenance, and/or testing which was 
performed on the test engine and has 
not been reported pursuant to any other 
paragraph of this subpart and will not 
be performed on all other production 
engines;

(v) Where an engine was deleted from 
the test sequence by authorization of the 
Administrator, the reason for the 
deletion;

(vi) Any other information the 
Administrator may request relevant to 
the determination as to whether the new 
engines being manufactured by the
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manufacturer do in fact conform with 
the regulations with respect to which 
the certificate of conformity was issued; 
and

(5) The following statement and 
endorsement:

This report is submitted pursuant to 
sections 213 and 208 of the Clean Air Act.
This Selective Enforcement Audit was 
conducted in complete conformance with all 
applicable regulations under 40 CFR part 89 
et seq. and the conditions of the test order.

‘No emission-related changes to production 
processes or quality control procedures for 
the engine family tested have been made 
between receipt of the test order and 
conclusion of the audit. All data and 
information reported herein is, to the best of 
(Company Name) knowledge, trué and 
accurate. I am aware of the penalties 
associated with violations of the Clean Air 
Act and the regulations thereunder. 
(Authorized Company Representative.)

§ 89.510-96 Compliance with acceptable 
quality level and passing and failing criteria 
for selective enforcement audits.

(a) The prescribed acceptable quality 
level is 40 percent.

(b) A failed engine is one whose final 
test results pursuant to § 89.509-96(b), 
for one or more of the applicable 
pollutants, exceed the applicable 
emission standard or family emission 
level.

(c) The manufacturer must test 
engines comprising the test sample until 
a pass decision is reached for all 
pollutants or a fail decision is reached 
for one pollutant. A pass decision is 
reached when the cumulative number of 
failed engines, as defined in paragraph
(b) of this section, for each pollutant is 
less than or equal to the pass decision 
number, as defined in paragraph (d) of 
this section, appropriate to the 
cumulative number of engines tested. A 
fail decision is reached when the 
cumulative number of failed engines for 
one or more pollutants is greater than or 
equal to the fail decision number, as 
defined in paragraph (d) of this section, 
appropriate to the cumulative number of 
engines tested.

(d) The pass and fail decision 
numbers associated with the cumulative 
number of engines tested are 
determined by using the tables in 
appendix A to this subpart, “Sampling 
Plans for Selective Enforcement 
Auditing of Nonroad Engines,” 
appropriate to the projected sales as 
made by the manufacturer in its report 
to EPA under § 89.505-96(c)(l). In the 
tables in appendix A to this subpart, 
sampling plan “stage” refers to the 
cumulative number of engines tested. 
Once a pass or fail decision has been 
made for a particular pollutant, the 
number of engines with final test results

exceeding the emission standard for that 
pollutant shall not be considered any 
further for the purposes of the audit.

(e) Passing or failing of an SEA occurs 
when the decision is made on the last 
engine required to make a decision 
under paragraph (c) of this section.

(f) The Administrator may terminate 
testing earlier than required in 
paragraph (c) of this section.

§ 89.511 -86 Suspension and revocation of 
certificates of conformity.

(a) The certificate of conformity is 
suspended with respect to any engine 
failing pursuant to paragraph (b) of
§ 89.510-96 effective from the time that 
testing of that engine is completed.

(b) The Administrator may suspend 
the certificate of conformity for a family 
which does not pass an SEA, pursuant 
to paragraph § 89.510-96(c), based on 
the first test or all tests conducted on 
each engine. This suspension will not 
occur before ten days after failure of the 
audit, unless the manufacturer requests 
an earlier suspension.

(c) If the results of testing pursuant to 
these regulations indicate that engines 
of a particular family produced at one 
plant of a manufacturer do not conform 
to the regulations with respect to which 
the certificate of conformity was issued, 
the Administrator may suspend the 
certificate of conformity with respect to 
that family for engines manufactured by 
the manufacturer at all other plants.

(d) Notwithstanding the fact that 
engines described in the application 
may be covered by a certificate of 
conformity, the Administrator may 
suspend such certificate immediately in 
whole or in part if the Administrator 
finds any one of the following 
infractions to be substantial:

(1) The manufacturer refuses to 
comply with the provisions of a test 
order issued by the Administrator under 
§ 89.503-96.

(2) The manufacturer refuses to 
comply with any of the requirements of 
this subpart.

(3) The manufacturer submits false or 
incomplete information in any report or 
information provided to the 
Administrator under this subpart.

(4) The manufacturer renders 
inaccurate any test data submitted 
under this subpart.

(5) An EPA enforcement officer(s) or 
EPA authorized representative(s) is 
denied the opportunity to conduct 
activities related to entry and access as 
authorized in this subpart and a warrant 
or court order is presented to the 
manufacturer or the party in charge of
a facility in question.

(6) An EPA enforcement officer(s) or 
EPA authorized representative(s) is

unable to conduct activities related to 
entry and access as authorized in 
§ 89.506-96 because a manufacturer has 
located a facility in a foreign 
jurisdiction where local law prohibits 
those activities.

(e) The Administrator must notify the 
manufacturer in writing of any 
suspension or revocation of a certificate 
of conformity in whole or in part; a 
suspension or revocation is effective 
upon receipt of the notification or ten 
days, except that the certificate is 
immediately suspended with respect to 
any failed engines as provided for in 
paragraph (a) of this section.

(f) The Administrator may revoke a 
certificate of conformity for a family 
when the certificate has been suspended 
pursuant to paragraph (b) or (c) of this 
section if the proposed remedy for the 
nonconformity, as reported by the 
manufacturer to the Administrator, is 
one requiring a design change or 
changes to the engine and/or emission 
control system as described in the 
application for certification of the 
affected family.

(g) Once a certificate has been 
suspended for a failed engine, as 
provided for in paragraph (a) of this 
section, the manufacturer must take the 
following actions before the certificate is 
reinstated for that failed engine:

(1) Remedy the nonconformity.
(2) Demonstrate that the engine 

conforms to applicable standards or 
family emission levels by retesting the 
engine in accordance with these 
regulations.

(3) Submit a written report to the 
Administrator, after successful 
completion of testing on the failed 
engine, which contains a description of 
the remedy and test results for each 
engine in addition to other information 
that may be required by this part.

(h) Once a certificate for a failed 
family has been suspended pursuant to 
paragraph (b) or (c) of this section, the 
manufacturer must take the following 
actions before the Administrator will 
consider reinstating the certificate:

(1) Submit a written report to the 
Administrator which identifies the 
reason for the noncompliance of the 
engines, describes the proposed remedy, 
including a description of any proposed 
quality control and/or quality assurance 
measures to be taken by the 
manufacturer to prevent future 
occurrences of the problem, and states 
the date on which the remedies will be 
implemented.

(2) Demonstrate that the engine family 
for which the certificate of conformity 
has been suspended does in fact comply 
with these regulations by testing engines 
selected from normal production runs of
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that engine family, at the plant(s), port 
facility(ies) or associated storage 
facility(ies) specified by the 
Administrator, in accordance with the 
conditions specified in the initial test 
order. If the manufacturer elects to 
continue testing individual engines after 
suspension of a certificate, the 
certificate is reinstated for an engine 
actually determined to be in 
conformance with the applicable 
standards or family emission levels 
through testing in accordance with the 
applicable test procedures, provided 
that the Administrator has not revoked 
the certificate pursuant to paragraph (f) 
of this section.

(i) Once the certificate for a family has 
been revoked under paragraph (f) of this 
section and the manufacturer desires to 
continue introduction into commerce of 
a modified version of that family, the 
following actions must be taken before 
the Administrator may consider issuing 
a certificate for that modified family:

(1) If the Administrator determines 
that the proposed change(s) in engine 
design may have an effect on emission 
performance deterioration, the 
Administrator will notify the 
manufacturer, within five working days 
after receipt of the report in paragraph
(g) of this section, whether subsequent 
testing under this subpart is sufficient to 
evaluate the proposed change or 
changes or whether additional testing is

• required; and
(2) After implementing the change or 

changes intended to remedy the 
nonconformity, the manufacturer must 
demonstrate that the modified engine 
family does in fact conform with these 
regulations by testing engines selected 
from normal production runs of that 
modified engine family in accordance 
with the conditions specified in the 
initial test order. If the subsequent audit 
results in passing of the audit, the 
Administrator will reissue the certificate 
or issue a new certificate, as the case 
may be, to include that family, provided 
that the manufacturer has satisfied the 
testing requirements of paragraph (i)(l) 
of this section. If the subsequent audit
is failed, the revocation remains in 
effect. Any design change approvals 
under this subpart are limited to the 
family affected by the test order.

(j) At any time subsequent to an initial 
suspension of a certificate of conformity 
for a test engine pursuant to paragraph
(a) of this section, but not latex than 15 
days (or such other period as may be 
allowed by the Administrator) after 
notification of the Administrator’s 
decision to suspend or revoke a 
certificate of conformity in whole or in 
part pursuant to paragraph (b), (c), or (f) 
of this section, a manufacturer may

request a hearing as to whether the tests 
have been properly conducted or any 
sampling methods have been properly 
applied.

£k) Any suspension of a certificate of 
conformity under paragraph (d) of this 
section:

(1) will be in writing and will include 
the offer of an opportunity for a hearing 
conducted in accordance with 
§§89.512-96, 89.513-96, and 89.514-96 
and

(2) need not apply to engines no 
longer in the hands of the manufacturer.

(lj After the Administrator suspends 
or revokes a certificate of conformity 
pursuant to this section and prior to the 
commencement of a hearing under 
§ 89 A12—96, if the manufacturer 
demonstrates to the Administrator’s 
satisfaction that the decision to 
suspend, revoke, or void the certificate 
was based on erroneous information, the 
Administrator will reinstate the 
certificate.

(m) To permit a manufacturer to avoid 
storing non-test engines when 
conducting an audit of a family 
subsequent to a failure of an SEA and 
while reauditing of the failed family, it 
may request that the Administrator 
conditionally reinstate the certificate for 
that family. The Adm inistrato r m ay  
reinstate the certificate subject to the 
condition that the manufacturer 
consents to recall all engines of that 
family produced from the time the 
certificate is conditionally reinstated if 
the family fails the subsequent audit at 
the level of the standard and to remedy 
any nonconfornriiy at no expense to the 
owner.

§ 89.512-96 Request for public hearing.
(a) If the manufacturer disagrees with 

the Administrator’s decision under
§ 89.511-96 (b), (c), (d), or (f) to suspend 
or revoke a certificate or disputes the 
basis for an automatic suspension 
pursuant to §89.511-96 (a), the 
manufacturer may request a public 
hearing.

(b) The manufacturer’s request must 
be filed with the Administrator not later 
than 15 days after the Administrator’s 
notification of the decision to suspend 
or revoke, unless otherwise specified by 
the Administrator. The manufacturer 
must simultaneously serve two copies of 
this request upon the Director of the 
Manufacturers Operations Division and 
file two copies with the Hearing Clerk 
of the Agency. Failure of the 
manufacturer to request a hearing 
within the time provided constitutes a 
waiver of the right to a hearing. 
Subsequent to toe expiration of toe 
period for requesting a hearing as of 
right, the Administrator may, at her or

his discretion and for good cause 
shown, grant the manufacturer a hearing 
to contest the suspension or revocation.

(c) The manufacturer’s request for a 
public hearing must include:

(1) A statement as to which engine 
configuratk>n{s) within a family is to be

• the subject of toe hearing;
(2) A concise statement of the issues 

to be raised by the manufacturer at toe 
hearing, except that in the case of the 
hearing requested under § 89.51 l-96(j), 
toe hearing is restricted to the following 
issues:

(i) Whether tests have been properly 
conducted, specifically, whether the 
tests were conducted in accordance 
with applicable regulations under this 
part and whether test equipment was 
properly calibrated and functioning;

(ii) Whether sampling plans have 
been properly applied, specifically, 
whether sampling procedures specified 
in Appendix A of this subpart were 
followed and whether there exists a 
basis for distinguishing engines 
produced at plants other than the one 
from which engines were selected for 
testing which would invalidate the 
Administrator’s decision under
§ 89.51 l-96fc);

(3) A statement specifying reasons 
why the manufacturer believes it will 
prevail on the merits of each of the 
issues raised; and

(4) A summary of the evidence which 
supports the manufacturer's position on 
each of the issues raised.

(d) A copy of all requests for public 
hearings will be kept on file in the 
Office of the Hearing Clerk and will be 
made available to the public during 
Agency business hours.

§89.513-96 Administrative procedures for 
public hearing.

{a) The Presiding Officer is an 
Administrative Law Judge appointed 
pursuant to 5 U.S.C. 3165 (see also 5 
CFR part 930 as amended).

(b) The Judicial Officer is an officer or 
employee of the Agency appointed as a 
Judicial Officer by the Administrator, 
pursuant to this section, who meets the 
qualifications and performs functions as 
follows:

(1) Quaiification&. A Judicial Officer 
may be a permanent or temporary 
employee of the Agency who performs 
other duties for the Agency. The Judicial 
Officer may not be employed by the 
Office of Enforcement or have any 
connection with the preparation or 
presentation of evidence far a hearing 
held pursuant to this subpart. The 
Judicial Officer must be a graduate of an 
accredited law school and a member in 
good standing of a recognized Bar
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Association of any state or the  D istrict 
of Columbia.

(2) Functions. T he A dm inistra tor m ay 
consult w ith  the  Judic ia l Officer or 
delegate all or part o f the 
A dm inistrator’s au thority  to  act in  a 
given case u n d er th is  section to  a 
Judicial Officer, p rov ided  th a t th is 
delegation does n o t p rec lude the 
Judicial Officer from referring any 
motion o r case to  th e  A dm inistrator 
when the Judicial Officer determ ines 
such referral to  be appropriate.

(c) For the  purposes o f  th is  section, 
one or m ore Judicial Officers m ay be 
designated. As w ork requires, a Judicial 
Officer m ay be designated  to  act for the  

oses of a p articu lar case.
Summary decision . (1) In the case 

of a hearing requested  u n d e r § 89.511- 
96(j), w hen it clearly  appears from the  
data and other inform ation contained  in  
the request for a hearing th a t no  genuine 
and substantial question  o f fact or law  
exists w ith  respect to  th e  issues 
specified in  § 89.512-96(c)(2), the 
Adm inistrator m ay en ter an  order 
denying the request for a hearing and  
reaffirming the  original decision  to 
suspend or revoke a certificate of 
conformity. -

(2) In the case of a hearing requested 
under § 89.512-96 to  challenge a 
suspension of a certificate o f conform ity 
for the reasons specified  in  § 89.511- 
96(d), w hen it clearly  appears from the 
data and other inform ation contained  in  
the request for the  hearing tha t no  
genuine and  substan tia l question  of fact 
or law exists w ith  respect to  the issue
of w hether the  refusal to  com ply w ith  
the provisions o f a test order or any 
other requirem ent o f § 89.503-96 w as 
caused by conditions and  circum stances 
outside the control o f th e  m anufacturer, 
the A dm inistrator m ay en ter an order 
denying the request for a hearing and  
suspending the certificate of conform ity.

(3) Any order issued  u n d er paragraph 
(d)(1) or (d)(2) of th is  section has the 
force and effect o f a final decision  of the 
Administrator, as issued  p u rsuan t to 
§89.515-96.

(4) If the A dm inistrator determ ines 
that a genuine and  substan tia l question  
of fact or law  does exist w ith  respect to  
any of the issues referred to  in  
paragraphs (d)(1) and  (d)(2) o f th is 
section, the A dm inistrator w ill grant the  
request for a hearing and  pub lish  a 
notice of public hearing in  the F ederal 
Register or by such o ther m eans as the 
Administrator finds appropriate  to 
provide notice to  th e  public.

(e) Filing and service. (1) A n original 
and two copies of all docum ents or 
papers required or perm itted  to  be filed 
pursuant to th is section and  § 89.512- 
96(c) m ust be filed w ith  the  Hearing

Clerk o f the  Agency. F iling is 
considered tim ely  if  m ailed , as 
determ ined by  the  postm ark, to  the 
Hearing Clerk w ith in  the  tim e allow ed 
by th is  section an d  § 89.512-96(b). If 
filing is to  be accom plished  by  m ailing, 
the docum ents m ust be sen t to  the  
address set forth in  th e  notice of public  
hearing referred to  in  paragraph (d)(4) o f 
th is  section.

(2) To the  m axim um  extent possible, 
testim ony w ill be presen ted  in  w ritten  
form. Copies of w ritten  testim ony w ill 
be served u p o n  all parties as soon as 
practicable p rio r to  the  start o f the 
hearing. A certificate of service w ill be 
provided  on  or accom pany each 
docum ent or paper filed w ith  the 
Hearing Clerk. D ocum ents to  be served 
upon  the D irector o f the  M anufacturers 
O perations D ivision m ust be sen t by 
registered m ail to: D irector, 
M anufacturers O perations D ivision, U.S. 
Environm ental P rotection Agency, 
6405-J, 401 M  Street SW, W ashington, 
DC 20460. Service by  registered m ail is 
com plete upon  m ailing.

(f) Computation o f  Time. (1) In 
com puting any period  o f tim e 
prescribed or allow ed by th is  section, 
except as otherw ise provided , the  day of 
the  act or event from w h ich  the  
designated period  of tim e begins to  run  
is no t included . Saturdays, Sundays, 
and  federal legal ho lidays are inc luded  
in  com puting the period  allow ed for the 
filing of any docum ent o r paper, except 
tha t w hen  the  period  expires on  a 
Saturday, Sunday, or federal legal 
holiday, the  period  is  ex tended  to 
inc lude the  nex t follow ing business day.

(2) A prescribed period  of tim e w ith in  
w hich  a party  is required  or perm itted  
to  do an  act is com puted  from the  tim e 
of service, except th a t w hen  service is 
accom plished by m ail, th ree days w ill 
be added  to  the  prescribed period.

(g) Consolidation. The A dm inistrator 
or d ie  P residing Officer in  h is  discretion 
m ay consolidate tw o or m ore 
proceedings to  be  h e ld  u n d er th is 
section for the  purpose of resolving one 
or m ore issues w henever it appears that 
conso lidation  w ill expedite  or sim plify 
consideration  of these issues. 
C onsolidation does no t affect the right 
of any  party  to  raise issues th a t could  
have been raised  if  conso lidation  had  
no t occurred.

(h) Hearing Date. To the extent 
possible hearings u n d er § 89.512-96 
w ill be schedu led  to  com m ence w ith in  
14 days of receip t o f the  application  in  
§89.512-96.

§89.514-96 Hearing procedures.
T he procedures p rov ided  in  

§ 86.1014-84 (i) to  (s) app ly  for hearings 
requested pu rsuan t to  § 89.512-96,

suspension, revocation, or voiding o f a 
certificate o f conform ity.

§ 89.515-96 Appeal of hearing decision.

T he procedures p rov ided  in  
§ 86.1014-84 (t) to  (aa) app ly  for appeals 
filed w ith  respect to  hearings held  
pu rsuan t to  § 89.514-96.

§ 89.516-96 Treatment of confidential 
information.

The provisions for treatm ent of 
confidential inform ation as described in  
§ 89.7 apply.

Appendix A to Subpart F of Part 89— 
Sampling Plans for Selective 
Enforcement Auditing of Nonroad 
Engines

T a ble  1.— S ampling  Plan C o d e  
Le t t e r

Annual engine family sales Code
letter

20-50 ......................................... AA>
20-99 ......................................... A
100-299 ......... :........................... B
300-299 ...................................... C
500 or greater............................. D

1A manufacturer may optionally use either 
the sampling pian for code letter “AA” or sam
pling pian for code letter “A” for Selective En
forcement Audits of engine families with an
nual sales between 20 and 50* engines. Addi
tionally, the manufacturer may switch between 
these plans during the audit.

T a ble  2.— S ampling Plan  fo r  C o d e  
Le tt er  “A A ”

[Sample inspection criteria]

Stage Pass No. Fail No.

1 .................... (1) (2)
2 .................... (1) (2)
3 .................... 0 (2)
4 .................... 0 (2)
5 .................... 1 5
6 .................... 1 6
7 .................... 2 6
8 .................... 2 7
9 .................... 3 7
10 .................. 3 8
11 .................. 4 8
12 .................. 4 9
13 .................. 5 9
14 ........... ....... 5 10
15 .................. 6 10
16 .................. 6 10
17 .................. 7 10
18 ................. 8 10
19 .................. 8 10
20 .................. 9 10

1 Test sample passing not permitted at this 
stage.

2 Test sample failure not permitted at this 
stage.
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Ta ble  6.— S ampling  Plan  fo r  C o d e  
Letter  “D”— Continued
[Sample Inspection Criteria]

Stage Pass No. . Fail No.

52 — 25 31
53 ................. 25 31
54 ....... 26 32
55 ........................ 26 32
56 27 33
57 ........ 27 33
58 28 33
59 ...... .u f e L w 28 33
60 _______ _— 32 33

1 Test sample passing not permitted at this 
stage.

2 Test sample failure not permitted at this 
stage.

Subpart G — -Importation of 
Nonconforming Nonroad Engines

§89.601-96 Applicability.
(a) Except w here otherw ise indicated , 

this subpart is  app licab le to  nonroad  
engines for w h ich  th e  A dm inistrator h a s  
promulgated regulations u n d er th is  part 
prescribing em ission standards and  
nonroad vehicles an d  equipm ent 
containing such nonroad  engines that 
are offered for im porta tion  or im ported  
into the United States, b u t w h ich  
engines, at the tim e of conditional 
importation, are no t covered by 
certificates of conform ity issued  under 
section 213 and  section 206(a) of the 
Clean Air Act as am ended  (that is, 
which are nonconform ing nonroad 
engines as defined in  § 80.602-r96), and 
this part. Com pliance w ith  regulations 
under this subpart does n o t relieve any 
person or entity  from com pliance w ith  
other applicable provisions of the  Clean 
Air Act.

(b) Regulations prescribing further 
procedures for the  im portation  of 
nonroad engines an d  nonroad  vehicles 
and equipm ent in to  the  custom s 
territory of th e  U nited States, as defined 
in 19 UiS.C. 1202, are set forth in  U.S. 
Bureau of Customs regulations.

(c) For the purposes of th is  subpart, 
the term “nonroad engine” includes all 
nonroad engines incorporated  in to  
nonroad equipm ent or nonroqd vehicles 
at the time they are im ported  or offered 
for import into the U nited States.

§ 8 9 .6 0 2 -9 6  D efin itio n s.

The definitions in  subpart A of th is  
part apply to th is aubpart. The following 
definitions also apply  to  th is  subpart.

Certificate o f  conform ity. T he 
document issued by the A dm inistrator 
under section 213 and  section 206(a) o f 
the Act.

Currently valid certificate o f  
conformity. A certificate o f conform ity 
for which the current date is w ith in  the

effective period  as specified  on the  
certificate of conform ity, an d  w h ich  has 
no t been  w ithdraw n, superseded , 
voided, suspended , revoked, o r 
o therw ise rendered invalid .

Fifteen working d ay  h o ld  period. The 
period  of tim e betw een a  request for 
final adm ission and  the  autom atic 
granting of final adm ission  (unless EPA 
intervenes) for a nonconform ing 
nonroad  engine conditionally  im ported  
p u rsuan t to  § 89.605-96 or § 89.609-96. 
Day one o f the h o ld  period  is  th e  first 
w orking day (see defin ition  below) after 
the  M anufacturers O perations D ivision 
of EPA receives a com plete and  valid  
application  for final adm ission.

Independent com m ercial im porter 
(ICI). A n im porter w ho is  n o t an  original 
engine m anufacturer (OEM) (see 
defin ition  below), b u t is the  en tity  in  
w hose n a m e a  certificate o f conform ity 
for a class of nonroad  engines has been 
issued.

M odel year fo r  im ported engines. The 
m anufacturer’s annual p roduction  
period  (as determ ined by the  
A dm inistrator) w h ich  inc ludes January 
1 of the  calendar year; p rovided, tha t if  
the  m anufacturer has no annual 
production  period, the term  “m odel 
year” m eans the  calendar year in  w hich  
a nonroad  engine is m odified. A n 
independen t com m ercial im porter (IGI) 
is deem ed to have p roduced  a nonroad 
engine w hen  the  ICI has m odified  
(including labeling) the  nonconform ing 
nonroad  engine to  m eet applicable 
em ission requirem ents.

Nonconform ing nonroad engine. A 
nonroad  engine w hich  is no t covered by 
a certificate of conform ity p r io r  to  final, 
or conditional- adm ission (or for w hich  
such coverage has no t been  adequately 
dem onstrated  to EPA) an d  w hich  has 
no t been finally adm itted  in to  the  
U nited States un d er the  prov isions o f 
§ 89.605-96 or § 89.609-96.

Original engine m anufacturer (OEM). 
The en tity  w hich, originally 
m anufactured  d ie  nonroad  engine.

Original production (OP) year. The 
calendar year in  w hich  th e  nonroad  
engine w as originally p ro d u ced  by the 
OEM.

Original production (OP) years old. 
The age of a  nonroad  engine as 
determ ined by subtracting the  original 
p roduction  year of. the  nonroad  engine 
from the  calendar year of im portation.

Production changes. Those changes in  
nonroad  engine configuration, 
equipm ent, or calibration  w h ich  are 
m ade by an  OEM or ICI in  the  course o f  
nonroad engine p roduction  and  
required  to  h e  reported  u n d e r  § 8 9 .1 2 3 - 
96.

United States. U nited  S tates inc ludes 
the  custom s territory of th e  U nited

States as defined in  19 U.S.C. 1202, and 
th e  Virgin Islands, Guam, A m erican 
Sam oa, and  the  Com m onw ealth o f th e  
N orthern  M ariana Islands.

Useful life. A period  of tim e as 
specified  in  subpart B o f th is  part w hich 
for a nonconform ing nonroad  engine 
begins at the tim e o f resale (for a 
nonroad  engine ow ned b y  th e  ICI at the 
tim e of im portation) or release to  the 
ow ner (for a nonroad engine n o t ow ned 
by the  ICI at the  tim e o f im portation) of 
the  nonroad  engine by the  ICI after 
m odification  an d /o r  testing  p u rsuan t to 
§ 89.605-96 o r  § 89.609-96.

W orkin g d ay . A ny day  on w hich  
federal governm ent offices are open for 
norm al business. Saturdays, Sundays, 
and  official federal holidays are not 
w orking days.

§ 89.603-96 General requirements for 
importation of nonconforming nonroad 
engines.

(a) A nonconform ing nonroad  engine 
offered for im portation  in to  th e  U nited 
States is  to  be im ported  only by  an 
Independen t Com m ercial Im porter (IGI) 
w ho is a ho lder of a curren tly  valid  
certificate of conform ity un less an 
exem ption or exclusion is  granted by 
the  A dm inistra tor u n d e r § 89.611-96 of 
th is  subpart. For a  nonroad  engine 
im ported  pu rsuan t to  § 89.605-96, the 
ICI m u st ho ld  a  curren tly  valid  
certificate of conform ity for tha t specific 
nonroad  engine m odel.

(b) A ny nonroad  engine im ported  in to  
th e  U nited  States m ust have a legible 
un ique  engine identification  num ber 
perm anently  affixed to or engraved on 
th e  engine.

(c) F inal adm ission m ay not be 
granted  unless:

(1) The nonroad  engine is covered by 
a certificate o f conform ity issued  under 
subpart B of th is part in  the  nam e of th e  
ICI an d  th e  IGI h as  com plied  w ith  all 
requirem ents of §89.605-96; o r

(2) T he nonroad  engine is  m odified 
and  em ission  tested  in  accordance w ith  
th e  provisions o f § 89.609-96 and  the  
ICI has com plied  w ith  all o ther 
requirem ents of § 89.609-96; or

(3) The nonroad  engine is exem pted 
or excluded  u n d e r § 89.611-98.

(d) The ICI m ust subm it to  the  
M anufacturers O perations D ivision o f  
EPA a copy of all approved applications 
for certification used  to  obtain 
certificates o f conform ity fo r the 
purpose of im porting  nonconform ing 
nonroad  engines p u rsuan t to  § 89.605— 
96 or § 89.609-96. In addition , the  ICI 
m ust subm it to the M anufacturers 
O perations D ivision a copy o f all 
approved production  changes 
im plem ented  pursuan t to  § 89.605-96 or 
subpart B of th is part. D ocum entation
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submitted pursuant to this paragraph 
must be provided to the Manufacturers 
Operations Division within 10 working 
days of approval of the certification 
application (or production change) by 
the Certification Division of EPA.

§  8 9 .6 0 4 - 9 6  C o n d itio n a l a d m is s io n .

(a) A nonroad  engine offered for 
im porta tion  un d er § 89.605-96 or 
§ 89.609—96 m ay be conditionally  
adm itted  in to  the  U nited States. These 
engines are refused final adm ission, 
un less a t the tim e of conditional 
adm ission  the  im porter has subm itted  to 
th e  A dm inistra tor a w ritten  report that 
th e  subject nonroad  engine has been 
p erm itted  conditional adm ission 
pend ing  EPA approval of its  application  
for final adm ission  u n d er § 89.605-96 or 
§ 89.609-96. T his w ritten  report is to 
con tain  the  following:

(1) Identification of the importer of 
the nonroad engine and the importer’s 
address, telephone number, and 
taxpayer identification number;

(2) Identification of the nonroad 
engine owner, the owner’s address, 
telephone number, and taxpayer 
identification number;

(3) Identification of the nonroad 
engine including make, model, 
identification number, and original 
production year;

(4) Inform ation indicating  under w hat 
p rov ision  of these regulations the 
nonroad  engine is to  be im ported;

(5) Identification  of the  place w here 
th e  subject nonroad  engine is to  be 
sto red  u n til EPA approval of the 
im porte r’s application  to  the 
A dm inistra tor for final adm ission;

(6) A uthorization  for EPA 
enforcem ent officers to  conduct 
in spections or testing otherw ise 
p erm itted  by the  A ct or regulations 
thereunder;

(7) Identification  of the Independent 
Com m ercial Im porter’s (ICI) certificate 
o f conform ity tha t perm its the  ICI to 
im port th a t nonroad  engine (for 
im porta tion  u n d er § 89.605-96 or
§ 89.609-96); and

(8) Such other information as is 
deemed necessary by the Administrator.

(b) EPA will not require a U.S.
Custom s Service bond  for a 
nonconform ing nonroad  engine w hich 
is  im ported  un d er § 89.605-96 or
§ 89.609—96. The period  of conditional 
adm ission  m ay n o t exceed 120 days. 
N onroad engines im ported  under 
§ 89.605—96 or § 89.609—96 m ay not be 
operated  during the  period  of 
cond itiona l adm ission  except for that 
operation  necessary to  com ply w ith  the 
requirem ents of th is  subpart. During the 
period  of conditional adm ission 
applicab le to § 89.605-96 or § 89.609-

96, th e  im porter m ust store the nonroad 
engine a t a location w here the 
A dm inistrator has reasonable access to 
the  nonroad  engine for inspection.

(c) D uring the  period  of conditional 
adm ission u n d er § 89.605-96 or
§ 89.609—96, an  ICI m ay transfer 
responsibility  o f a nonroad  engine to 
another qualified  ICI for the purposes of 
com plying w ith  th is  subpart.

(1) T he transferee ICI m ust be a holder 
of a curren tly  valid  certificate of 
conform ity for the  specific nonroad 
engine being transferred  or be 
authorized  to  im port the nonroad  engine 
pu rsuan t to  § 89.609-96 as o f the 
transfer date. The transferee ICI m ust 
com ply w ith  all the requirem ents of
§ 89.603—96, § 89.604—96, an d  either 
§ 89.605-96 or § 89.609-96, as 
applicable.

(2) For the  purpose of th is  subpart, the 
transferee ICI has “ im ported” the 
nonroad  engine as of the transfer date as 
designated in  a w ritten  record tha t is 
signed by bo th  ICIs.

(3) T he ICI tha t originally im ported 
the nonroad  engine is  responsible for all 
requ irem ents of th is  subpart from the 
actual date o f im porta tion  u n til the date 
of transfer as designated  in  the w ritten  
record. T he transferee ICI is responsible 
for all requ irem ents of th is  subpart 
beginning on the  date of transfer.

(4) A copy of the  w ritten  record  is to 
be subm itted  to the  M anufacturers 
O perations D ivision of EPA w ith in  five 
w orking days of the  transfer date.

(d) N otw ithstanding any other 
requirem ent o f th is subpart or U.S. 
Custom s Service regulations, an  ICI may 
also assum e responsibility  for the 
m odification and  testing of a 
nonconform ing nonroad  engine w hich 
w as previously  im ported  by another 
party. The ICI m ust be a ho lder of a 
curren tly  valid  certificate o f conform ity 
for th a t specific nonroad  engine or 
au thorized  to im port it p u rsuan t to
§ 89.609—96 at the tim e of assum ing 
such  responsibility . The ICI m ust 
comply, w ith  all the  requirem ents of 
§ 89.603—96, § 89.604—96, and  either 
§ 89.605-96 or § 89.609-96, as 
applicable. For the  purposes of th is 
subpart, the  ICI has “ im ported” the 
nonroad  engine as o f the date the  ICI 
assum es responsib ility  for the 
m odification  and  testing of the  nonroad 
engine. T he ICI m ust subm it w ritten  
notification  to  the M anufacturers 
O perations D ivision of EPA w ith in  10 
w orking days of the  assum ption  of that - 
responsibility .

§ 89.605-96 Final adm ission of certified 
nonroad engines.

(a) A nonroad  engine m ay be finally 
adm itted  in to  the  U nited  States upon

approval of the  ICI’s app lica tion  to the 
A dm inistrator. The application  is  made 
by com pleting EPA form s in  accordance 
w ith  EPA instructions. The application 
contains:

(1) The inform ation required  in  
§ 89.604-96(a);

(2) Inform ation dem onstrating that the 
nonroad  engine has been  m odified  in 
accordance w ith  a valid  certificate of 
conform ity. D em onstration is m ade in 
one of the  follow ing ways:

(i) T he ICI attests tha t the nonroad 
engine has been m odified  in  accordance 
w ith  the  provisions of the  I d ’s 
certificate o f conform ity; presen ts to 
EPA a statem ent w ritten  by the 
applicable O riginal Engine 
M anufacturer (OEM) tha t the OEM must 
provide to  th e  ICI, an d  to EPA, 
inform ation concerning production  
changes to  the class of nonroad engines 
described in  the  ICI’s application  for 
certification; delivers to  the 
M anufacturers O perations D ivision of 
EPA notification  by the  ICI of any 
p roduction  changes already 
im plem ented  by the  OEM at the time of 
app lica tion  and  th e ir  effect on 
em issions; and  obtains from EPA 
w ritten  approval to  use th is  
dem onstration  option; or

(ii) T he ICI attests tha t the nonroad 
engine has been m odified in  accordance 
w ith  th e  provisions of the  ICI’s 
certificate o f conform ity. The ICI also 
attests th a t it  has conducted , w ith in  120 
days of entry, an  applicable and  valid 
em ission test on  every th ird  nonroad 
engine im ported  un d er tha t certificate of 
conform ity to  dem onstrate com pliance 
w ith  federal em ission requirem ents. The 
test is to  be conducted  at a laboratory 
located w ith in  the U nited  States. 
Sequencing of the tests is determ ined by 
the  date o f im portation  of each nonroad 
engine beginning w ith  the  prototype 
nonroad  engine used  to  obtain the 
applicable certificate o f conformity. 
S hould  the  ICI exceed a th reshold  of 300 
nonroad  engines im ported  under the 
certificate o f conform ity w ithout 
ad justm ents o r o ther changes in  
accordance w ith  paragraph (a)(3) of this 
section, the  am ount o f required  testing 
is  reduced  to  every fifth nonroad engine.

(3) The resu lts of every em ission test 
w h ich  th e  IQ  conducted  on the nonroad 
engine pu rsu an t to paragraph (a)(2)(ii) of 
th is  section. Should  a subject nonioad 
engine fail an  em ission test at any time, 
the  follow ing procedures are applicable:

(i) T he IQ  m ay either:
(A) C onduct one retest th a t involves 

no  ad justm ent of the  nonroad  engine 
from the  prev ious test (for exam ple, 
adjusting  th e  RPM, tim ing, air-to-fuel 
ratio , and  so forth) o ther than  
ad justm ents to  adjustable param eters
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that, u pon  inspection , were found to  be 
out o f tolerance. W hen such  an 
allow able ad justm ent is m ade, the  
param eter m ay be reset only to  the 
specified (that is, nom inal) value (and 
not any o ther value w ith in  the  tolerance 
band); or

(B) In itiate a change in  production  
(production change) under the 
provisions of subpart B of th is  part tha t 
causes th e  n onroad  eng ine to  m eet 
federal em ission requirem ents*

(ii) If th é  IGI chooses to  retest in  
accordance w ith  paragraph (a)(3)(i)(A) 
of th is section;

(A) The retests are to  be com pleted no  
later than  five w orking days subsequent 
to the first em ission test;

(B) Should the  subject nonroad engine 
fail the second em ission test, then  the  
ICI m ust in itia te  a  change in  production  
(a production change) u n d er the 
provisions of subpart B of th is part th a t 
causes the nonroad  engine to m eet 
federal em ission requirem ents.

(iii) If the  ICI chooses to in itiate a 
change in  p roduction  (a production  
change) u n d e r  the  provisions o f subpart 
B of this part th a t causes the nonroad 
engine to  m eet federal requirem ents, a 
change involving adjustm ents of 
adjustable nonroad  engine param eters 
(for exam ple, adjusting  the RPM, tim ing, 
air/fuel ratio) represents a change in  the 
specified (that is, nom inal) value to  be 
deemed acceptable by EPA.

(iv) A p roduction  change m ade in  
accordance w ith  th is  section is to  be 
im plem ented on all subsequent nonroad 
engines im ported  un d er th e  certificate 
of conformity after the  date o f  
importation o f the nonroad engine 
which gave rise to  th e  p roduction  
change.

(v) Commencing w ith  the first 
nonroad engine receiving the 
production change, every th ird  nonroad 
engine im ported un d er the certificate of 
conformity is to be em ission tested  to  
demonstrate com pliance w ith  federal 
emission requirem ents un til, as in  
paragraph (a)(2)(ii) of th is section, a 
threshold of 300 nonroad  engines 
imported u n d er th e  certificate of 
conformity is exceeded w ithout 
adjustments or other changes in  
accordance w ith  paragraph (a)(3)(i)(A) 
of this section, at w h ich  tim e the 
amount of required  em ission testing is 
reduced to every fifth nonroad engine.

(vi) A report concerning these 
production changes is  to  be m ade to 
both the M anufacturers O perations and 
Certification Divisions of EPA w ith in  
ten working days of in itia tion  of the 
production change* The cause of any 
*ai.lure of an em ission test is to be 
identified, if  known;

(4) The applicab le deterioration 
factor, if  any;

(5) The em ission test results adjusted 
by the  deterioration  factor;

(6) O ther in form ation that m ay be 
specified  by applicab le regulations or on 
th e  certificate o f conform ity under 
w hich  the  nonroad  engine has been 
m odified  in  order to  assure com pliance 
w ith  requirem ents of the Act;

(7) A ll inform ation required  under 
§ 89.610—96 rela ted  to  m aintenance, 
w arranties, an d  labeling;

(8) A n attestation  by th e  ICI that th e  
ICI is responsible for the  nonroad 
engine’s com pliance w ith  federal 
em ission requirem ents, regardless of 
w hether the  ICI ow ns th e  nonroad 
engine im ported  un d er th is  section;

(9) The nam e, address, and  te lephone 
num ber of the person  w ho th e  ICI 
prefers to  receive EPA notification 
u n d er § 89.605r-96(c);

(10) A n attestation  by th e  ICI tha t all 
requirem ents of § 89.607-96 and
§ 89.610-96 have been  met; and

(11) O ther inform ation as is  deem ed 
necessary by the  A dm inistrator.

(b) EPA approval for final adm ission 
of a non road  engine un d er th is section 
is to  be presum ed no t to  have been 
granted if  a requirem ent of th is  subpart 
has no t been m et. T h is  includes, b u t is 
no t lim ited  to , p roperly  m odifying the  
non road  engine to be in  conform ity in  
all m ateria l respects w ith  the 
descrip tion  in  the  app lica tion  for 
certification or n o t com plying w ith  the 
provisions of § 89.605-96(a)(2) o r if  the 
final em ission test resu lts, adjusted  by 
th e  deterioration  factor, if  applicable, do 
n o t com ply w ith  applicable em ission 
standards.

(c) Except as p rov ided  in  paragraph
(b) o f th is  section, EPA approval for 
final adm ission  o f a nonroad  engine 
u n d er th is section  is  p resum ed to  have 
been  granted if  the  ICI does no t receive 
oral or w ritten  notice from EPA to  the 
contrary w ith in  15 w orking days of the 
date th a t the  M anufacturers O perations 
D ivision o f  EPA receives the  I d ’s 
app lica tion  u n d er paragraph (a) o f th is  
section. EPA notice of nonapproval may 
be m ade to  any em ployee of d ie ICI. It 
is th e  responsibility  o f the ICI to  ensu re  
th a t the  M anufacturers O perations 
D ivision of EPA receives the application  
an d  to confirm  the date o f receipt.
During th is  15 w orking day ho ld  period, 
the nonroad  engine is  to  be stored at a 
location w here the  A dm inistrator h as 
reasonable access to the  nonroad engine 
for the A dm inistra tor’s inspection. The 
storage is to be w ith in  50 m iles o f the 
ICI’s testing  facility to  allow  the 
A dm inistrator reasonable access for 
inspection  an d /o r  testing. A storage 
facility n o t m eeting th is  criterion m ust

be approved in  w riting  by  the 
A dm inistra tor p rio r to the  subm ittal of 
the  I d ’s application  u n d e r  paragraph (a) 
o f th is  section.

§ 89.606-96 Inspection and testing of 
imported nonroad engines.

(a) In o ld e r to  allow  the  A dm inistrator 
to  determ ine w h e th e r an  I d ’s  
p roduction  nonroad  engines com ply 
w ith  applicable em ission requirem ents 
o r requirem ents of th is  subpart, an  EPA 
enforcem ent officer o r authorized 
representative is  au thorized  to conduct 
inspections a n d /o r  tests  of nonroad 
engines im ported  by  the I d .  The ICI 
m ust adm it an  EPA enforcem ent officer 
o r au thorized  represen tative during 
operating hours to  any  of th e  following 
places upon  dem and  and  upon  
presen tation  of credentials;

(1) A ny facility  w h ere  any nonroad 
eng ine im ported  by th e  I d  u n d e r th is 
subpart w as or is  being m odified, tested, 
or stored  and

(2) A ny facility  w here any record or 
o th e r docum ent relating  to  m odification, 
testing, o r storage of th e  nonroad engine, 
or requ ired  to  be k ep t by  § 89.607-96, is 
located. EPA m ay require inspection  or 
testing of nonroad  engines at th e  test 
facility used  by the  ICI or at a n  EPA- 
designated  testing  facility, w ith 
transporta tion  an d /o r testing costs to  be 
borne by the  ICI.

(b) U pon adm ission  to any facility 
referred to  in  paragraph (a) o f th is  * 
section, an  EPA enforcem ent officer or 
au thorized  represen tative is allow ed 
during  operating hours:

(1) To inspect an d  m onitor any part or 
aspect o f activ ities relating  to the  I d ’s 
m odification, testing, an d /o r storage of 
nonroad  engines im ported  u n d er th is  
subpart;

(2) To inspect and  m ake copies o f 
record(s) or docum ent(s) related to 
m odification, testing, and  storage of a 
nonroad  engine, or required  by
§ 89.607-96; an d

(3) To in sp ec t and  photograph any 
part or aspect o f the  nonroad  engine and  
any  com ponent u sed  in  th e  assem bly 
thereof.

(c) An EPA enforcem ent officer o r 
au thorized  representative is  to  be 
furnished, by  those in  charge of a 
facility being inspected , w ith  such 
reasonable assistance as th e  officer or 
representative m ay request to help  
d ischarge any function  listed  in  th is 
subpart. A n ICI m ust m ake 
arrangem ents w ith  those in  charge of a 
facility  operated  fo r its benefit to  fu rn ish  
such  reasonable assistance w ithout 
charge to EPA. Reasonable assistance 
includes, b u t is  no t lim ited  to, clerical, 
copying, in te rp re ta tion  and  transla tion  
services, and  th e  m aking available on
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request o f personnel of the facility being 
inspected  during the ir w orking hours to 
inform  th e  EPA enforcem ent officer or 
au thorized  representative of how  the 
facility operates and  to  answ er any 
questions.

(d) The requirem ents of paragraphs
(a) , (b), and  (c) of th is section apply  
w hether or n o t the  ICI ow ns or controls 
the  facility in  question. It is the  ICI’s 
responsib ility  to m ake such 
arrangem ents as m ay be necessary to 
assure com pliance w ith  paragraphs (a),
(b) , and  (c) of th is section. Failure to  do 
so, o r o ther failure to com ply w ith  
paragraphs (à), (b), or (c), m ay resu lt in  
sanctions as provided for in  the A ct or 
§ 89.612—96(e).

(e) D uly designated enforcem ent 
officers are authorized  to proceed ex 
parte  to  seek w arrants authorizing the 
inspection  or testing of the nonroad 
engines described in  paragraph (a) of 
th is  section  w hether or n o t the 
enforcem ent officers first a ttem pted  to 
seek perm ission from the  ICI or facility 
ow ner to  inspect such nonroad  engines.

(f) The resu lts of the A dm inistra tor’s 
test u n d er th is  section com prise the 
official test data  for the nonroad  engine 
for pu rposes of determ ining w hether the 
nonroad  engine should  be perm itted  
final entry  u n d er § 89.605-96 or
§ 89.609-96.

§ 89.607-96 Maintenance of independent 
commercial importer’s  records.

(a) The Independent Com mercial 
Im porter (ICI) subject to any o f the 
provisions of th is subpart m ust establish  
and  m ain ta in  adequately organized ¡and 
indexed  records, correspondence and  
o ther applicable docum ents relating to 
the certification, m odification, test, 
purchase, sale, storage, registration, and  
im portation  of that nonroad  engine. The 
ICI m ust reta in  such records for 8 years 
from the  date of final adm ission or 
exportation  of a nonconform ing nonroad  
engine im ported  by the  ICI. These 
records include, b u t are no t lim ited  to:

(1) T he declaration required  by U.S. 
Bureau of Customs regulations.

(2) A ny docum ents or other w ritten  
inform ation required  by a federal 
governm ent agency to be subm itted  or 
reta ined in  conjunction w ith  the 
certification, im portation  or em ission 
testing (if applicable) of nonroad 
engines;

(3) A ll b ills of sale, invoices, purchase 
agreem ents, purchase orders, p rincipal 
or agent agreem ents, and  
correspondence betw een the ICI a n d  the  
u ltim ate purchaser of each nonroad 
engine and  betw een any agents of the 
above parties;

(4) For nonroad  engines im ported  by 
an  ICI p u rsuan t to § 89.605-96 or

§ 89.609-96, docum ents providing parts 
identification  data (including 
calibration changes and  part num bers 
and  location of such  parts on each 
nonroad  engine) associated w ith  the  
em ission contro l system  installed  on 
each nonroad  engine dem onstrating that 
such em ission control system  w as 
properly  installed  on such nonroad 
engine;

(5) For nonroad  engines im ported  by 
an  ICI pu rsu an t to § 89.605-96 or
§ 89.609-96, docum ents dem onstrating 
that, w here applicable, each nonroad  
engine w as em ission tested  in  
accordance w ith  subpart E of th is  part 
and  part 86, subpart I of th is  chapter;

(6) D ocum ents providing evidence 
that the  requirem ents of § 89.610-96 
have been  met;

(7) D ocum ents providing evidence of 
com pliance w ith  all relevant 
requirem ents o f the Clean A ir Act;

(8) D ocum ents providing evidence of 
the  in itia tion  of the 15 w orking day ho ld  
period  (that is, evidence tha t the 
application  subm itted  p u rsuan t to
§ 89.605—96(a) or § 89.609-96(b) w as 
received by EPA) for each nonroad  
engine im ported  pursuan t to  §89 .6 0 5 - 
96 or § 89.609-96;

(9) For nonroad  engines ow ned by the 
ICI at the  tim e of im portation, 
docum ents p roviding evidence of the 
date of sale an d  date o f delivery to  the 
u ltim ate purchaser, together w ith  the  
nam e, address, and  te lephone num ber of 
the  u ltim ate purchaser for each nonroad  
engine im ported  pursuan t to § 89.605- 
96 or § 89.609-96;

(10) For nonroad  engines no t ow ned 
by the ICI at the  tim e of im portation , 
docum ents providing evidence and  date 
of release to  the  ow ner (including 
ow ner’s nam e, address, and  te lephone 
num ber) for each nonroad engine 
im ported  pu rsuan t to  § 89.605-96 or 
§89 .609-96;

(11) D ocum ents providing evidence of 
the  date of original m anufacture of the 
nonroad engine. The im porter m ay 
substitu te an  alternate date in  lieu  of the 
date of original m anufacture, prov ided  
tha t the substitu tion  of such alternate 
date is approved in  advance by the 
A dm inistrator.

(b) The ICI is responsible for ensuring 
th e  m ain tenance of records requ ired  by 
th is  section, regardless o f w hether o r not 
facilities used  by the  ICI to  com ply w ith  
requirem ents of th is  subpart are un d er 
the contro l o f the  ICI.

§ 89.608-96 “In Use” inspections and 
recall requirements.

(a) N onroad engines w hich  have been 
im ported  by an  Independent 
Com m ercial Im porter (ICI) p u rsuan t to 
§ 89.605—96 or § 89,609—96 and  finally

adm itted  by EPA m ay be inspected  and 
em ission tested  by EPA for the recall 
period  specified in  § 89.104-96(b).

(b) ICIs m ust m ain ta in  for eight years, 
and  provide to  EPA upon  request, a list 
of ow ners o r u ltim ate purchasers o f all 
nonroad  engines im ported  by the  ICI 
u n d e r th is  subpart .

(c) T he A dm inistrator m ust notify  the 
ICI w henever the A dm inistrator has 
determ ined  tha t a substantial num ber of 
a class or category of the ICI's nonroad 
engines, although properly m aintained 
and  used, do not conform  to the 
regulations prescribed under section 
213 of the A ct w hen  in  actual use 
th roughout the ir useful lives. After such 
notification, the  recall regulations at , 
subpart H of th is  part govern the IQ ’s 
responsibilities. References to  a 
m anufacturer in  the  recall regulations 
apply  to  the ICI.

§  8 9 .6 0 9 - 9 6  F in al a d m is s io n  o f  
m o d ifica tio n  n o n ro a d  e n g in e s  an d  t e s t  
n o n ro a d  e n g in e s .

(a) A nonroad  engine m ay be 
im ported  u n d er th is section by an 
Independen t Com m ercial Im porter (ICI) 
possessing a currently  valid  certificate 
of conform ity only if:

(1) The nonroad  engine is six original 
p roduction  years old or older; and

(2) The ICI’s nam e has no t been 
p laced on a currently  effective EPA list 
o f ICIs ineligible to im port such 
m odification /test nonroad engines, as 
described in  paragraph (e) o f this 
section; and

(3) The ICI has a currently  valid 
certificate of conform ity for the same 
nonroad  engine class and  fuel type as 
the  nonroad  engine being im ported.

(b) A nonroad  engine conditionally 
im ported  u n d er th is  section may be 
finally adm itted  in to  the U nited States 
upon  approval of the ICI’s application 
by the  A dm inistrator. The application is 
to  be m ade by com pleting EPA forms, in 
accordance w ith  EPA instructions. The 
ICI inc ludes in  the application:

(1) T he iden tification  inform ation 
required  in  § 89.604-96;

(2) A n attestation  by the ICI tha t the 
nonroad  engine has been m odified and 
tested  in  accordance w ith  the applicable 
em ission tests as specified in  Subpart B 
§ 89.119-96(a) of th is  part at a 
laboratory w ith in  the  U nited States;

(3) The resu lts of all em ission tests;
(4) The applicable deterioration factor 

assigned by EPA, if  any;
(5) Thé em ission test results adjusted 

by the  applicable deterioration factor;
(6) A ll inform ation required  under 

§ 89.610-96 related  to  m aintenance, 
w arranties, and  labeling;.

(7) A n attestation by the ICI that the 
ICI is responsible for the nonroad
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engine’s com pliance w ith  federal 
em ission requirem ents, regardless of 
w hether the  IQ  ow ns the  nonroad  
engine im ported  u n d er th is  section;

(8) T he applicable address and  
telephone num ber o f the IQ , o r the 
nam e, address, and  te lephone num ber of 
the person  w ho the  IQ  prefers to  receive 
EPA notification  u n d er § 89.609-96(d);

(9) A n attestation by the  IQ  that all 
requirem ents of § 89.607-95 and
§ 89.610-96 have been m et; and

(10) Such other inform ation as is 
deemed necessary by th e  A dm inistrator.

(c) EPA approval for final adm ission 
of a nonroad  engine u n d er th is  section 
is p resum ed not to have been  granted if 
any requirem ent o f th is  subpart has not 
been met.

(d) Except as p rovided in  paragraph
(c) of th is  section, EPA approval for 
final adm ission of a nonroad  engine 
under th is  section is p resum ed  to  have 
been granted if  the IQ  does n o t receive 
oral or w ritten  notice from EPA to  the 
contrary w ith in  15 w orking days of the 
date that the  M anufacturers O perations 
Division of EPA receives the  I Q ’s 
application un d er paragraph (b) o f th is 
section. Such EPA notice of 
nonapproval m ay be m ade to  any 
employee of the  IQ . It is the  
responsibility of the  IQ  to ensure  that 
the M anufacturers O perations D ivision 
of EPA receives the  app lica tion  and  to 
confirm the  date o f receipt. D uring th is 
15 working day ho ld  period, the 
nonroad engine is stored at a location 
where the  A dm inistrator has reasonable 
access to the nonroad engine for the 
A dm inistrator’s inspection . T he storage 
is to be w ith in  50 m iles of the  I Q ’s 
testing facility to  allow  the  
A dm inistrator reasonable access for 
inspection and /o r testing. A storage 
facility not m eeting th is  criterion  m ust 
be approved in  w riting by the  
A dm inistrator p rior to  the  subm ittal of 
the IQ ’s application  under paragraph (b) 
of this section.

(e) EPA list oflC Is ineligible to im port 
nonroad engines fo r  m odification/test. 
EPA m aintains a curren t lis t of IQ s  w ho 
have been determ ined to  be ineligible to 
import nonroad engines u n d e r th is 
section. The determ ination  of 
ineligibility is m ade in  accordance w ith  
the criteria and procedures in  § 89.612- 
96(e) of th is subpart.

(f) Inspections. Prior to final 
admission, a nonroad engine im ported  
under th is section is subject to  special 
inspections as described in  § 89.606-96 
with these additional provisions:

(1) If, in  the judgm ent o f the  
Administrator, a significant num ber of 
nonroad engines im ported by an  IQ  fail 
to com ply w ith  em ission requirem ents 
upon inspection or retest or if the I€I

fails to  com ply w ith  a provision of these 
regulations tha t perta in  to  nonroad  
engines im ported  pu rsuan t to  § 89 .609- 
96, the  IQ  m ay be p laced on the  EPA 
list o f IQ s  ineligible to  im port n onroad  
engines under th is  section as specified 
in  paragraph (e) of th is  section  and  
§ 89.612—96(e).

(2) A n ind iv idual nonroad  engine 
w hich  fails a retest or inspection  is to 
be repaired  and retested, as applicable, 
to dem onstrate com pliance w ith  
em ission requirem ents before final 
adm ission  is granted by EPA.

(3) U nless o therw ise specified by 
EPA, the  IQ  bears the  costs o f all 
retesting  under th is  subsection, 
inc lud ing  transportation.

(g) In-use inspection and testing. A 
nonroad  engine im ported  u n d er th is  
section  m ay be tested  or inspected  by 
EPA at any tim e during th e  recall period 
specified in  § 89.104-96(b), in  
accordance w ith  § 89.608-96(a). If, in  
the  judgm ent of the A dm inistrator, a 
significant num ber of properly  
m ain ta ined  and used  nonroad engines 
im ported  by the IQ  p u rsuan t to  th is 
section fail to  m eet em ission 
requirem ents, the  nam e of the  ICI may 
be p laced on the EPA list of IQ s 
ineligible to  im port nonroad  engines 
u n d er the m odification/test p rovision as 
specified  in  paragraph (e) o f th is  section 
and  §89.612-96(e).

§ 89.610-96 Maintenance instructions, 
warranties, emission labeling.

The provisions of th is  section  are 
applicab le to all nonroad  engines 
im ported  under the  provisions of 
§ 89.605-96 or § 89.609-96.

(a) M aintenance Instructions. (1) The 
Independen t Com m ercial Im porter (ICI) 
m ust fu rn ish  to  the  purchaser, or to  the  
ow ner of each nonroad  engine im ported  
u n d e r § 89 .6 0 5 -9 9 o r § 89.609-96 of th is 
subpart, w ritten  instruc tions for the  
m ain tenance and  use of the  nonroad  
engine by the  purchaser or ow ner. Each 
app lica tion  for final adm ission  o f a 
nonroad  engine is to p rovide an  
attestation  that such  instruc tions have 
been  or w ill be (if the  u ltim ate 
purchaser is unknow n) fu rn ished  to  the 
purchaser or ow ner of such  nonroad  
engine at the  tim e of sale o r delivery.
The ICI m ust m ain ta in  a record  of 
having furnished such  instructions.

(2) For each n ônroad  engine im ported 
under § 89.609-96, a copy of the  
m aintenance and  use instruc tions is to 
be m ain ta ined  in  a file contain ing the 
records for tha t nonroad  engine.

(3) The m aintenance and  use 
instructions are no t to  contain  
requirem ents m ore restrictive th an  those 
set forth in  § 89.109—96 (M aintenance 
Instructions) and are to  be in  sufficient

detail an d  clarity th a t a m echanic of 
average train ing  and  ability  can 
m ain ta in  or repa ir the  nonroad  engine.

(4) For each nonroad  engine im ported  
pu rsu an t to  § 89.605-96 or § 89.609-96, 
ICIs m ust fu rnish  w ith  each nonroad 
engine a lis t of the  em ission control 
parts, em ission-related parts  added  by 
the IQ , and  the  em ission contro l and  
em ission-related parts fu rn ished  by the 
O riginal Engine M anufacturer (OEM).

(5) T he inform ation required  in  th is  
section  to  be furn ished  to  th e  ultim ate 
purchaser or ow ner is to  be copied  and 
m ain ta ined  in  a file contain ing the  
records for tha t nonroad  engine prio r to 
subm itting  each application  for final 
adm ission  pu rsuan t tu §  89.605-96(a) or 
§89.609—96(b).

(b) W arranties. (1) IQ s  m ust subm it to 
the  M anufacturers O perations D ivision 
of EPA sam ple copies (including 
revisions) o f any w arranty  docum ents 
requ ired  by th is  section p rio r to 
im porting  nonroad  engines u n d er th is  
subpart.

(2) IQ s  m ust provide to  nonroad 
engine ow ners em ission w arranties 
iden tical to  those required  by sections 
207(a) o f the  Act. The w arranty  period 
for each nonroad  engine is to  com m ence 
on the  date the  nonroad engine is 
delivered  by the  IQ  to the  u ltim ate 
purchaser o r owner.

(3) IQ s  m ust provide w arranty  
insu rance coverage by a p repaid  
m andatory  service insurance policy 
underw ritten  by an  independen t 
insu rance com pany. The policy is  to:

(i) Be subject to  the  approval o f the 
A dm inistra tor if  the  insurance coverage 
is  less th a n  the  required  w arranty;

(ii) A t a m inim um , provide coverage 
for em ission-related  com ponents 
insta lled  or m odified by the  IQ  and, to 
th e  m axim um  extent possible, the  
em ission-related  com ponents installed  
by th e  OEM;

(iii) Be transferable to  each successive 
ow ner for the  periods specified  in  
§89.104—96(c); and

(iv) Provide th a t in  the  absence o f an 
I Q ’s facility  being reasonably available 
(that is, w ith in  50 m iles) for 
perform ance of w arranty  repairs, the 
w arran ty  repairs m ay be perform ed 
anyw here.

(4) IQ s  m ust attest in  each application  
for final adm ission th a t the  w arranty 
requirem ents have been m et, th a t the 
m andatory  insurance has been  paid  and 
is in  effect, and  th a t certificates and  
statem ents o f the  w arranties have been 
or w ill be provided to  the  ow ner or 
u ltim ate  purchaser. A copy of the  
w arran ties and  evidence tha t the 
w arran ties are p a id  and  in  effect is to be 
m ain ta ined  in  a filé contain ing the 
records for each nonroad  engine prior to
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subm itting each app lica tion  for final 
adm ission pu rsu an t to  § 89.605-96(a) or 
§89.609—96(b).

(c) E m ission iabelin g.{1) F or each 
nonroad  eng ine im ported  p u rsuan t to 
§ 89:605—96 o r § 89.609-96, th e  IQ  m ust 
affix a  perm anen t legible label w hich  
identíñes>each non read  engine an d  also  
satisfies th e  following:

(1) The iáb e l m eets all the 
requirem ents o f§  89.110-4)6 and 
contains the  following statem ent “This 
nonroad  engine w as originally  produced  
in  (m onth mid year of original 
production). It h a s  been  im ported  and 
m odified by (IQ ’s  nam e, add ress, and  
te lephone num ber) to  conform  to  U n ited  
States em ission  regulations applicable 
to  the  (year) m odel y ea r .“

(ii) l r th e  nonroad  engine is ow ned by 
th e  1(3 at d ie  tim e of im portation , the  
label also sta tes “ T h is nonroad  engine is 
w arranted  fo r five years o r 3000 hours 
of o p e ra ro n  from the  date o f pu rchase, 
w hichever first occurs.”

(iii) If the nonroad  engine is  not 
ow ned by th e  ICI at th e  tim e o f  
im portation, th e  label sta tes “T his 
nonroad  engine tfe w arran ted  for five 
years o r  3000 hours o f operation  from 
th e  date o f Telease to  d ie  ow ner, 
w hichever first occurs.”

(iv) For nonroad engines im ported  
u n d e r § 89.609-96, the  label clearly  
states in  h o ld  letters th a t “ This nonroad  
engine has no t been  m anufactured  
u n d er a  certifica te  o f conform ity b u t 
conform s to  U nited  States em ission 
regulations u n d e r  a  m odificatron /test 
program .” For a ll nonroad  engines 
im ported  p u rsu an t to  § 89.605-96 or
§ 89.609-96, the  label co n ta in s  th e  
vacuum  hose routing  diagram  
applicable to  th e  n o n ro ad  engines.

(2) As p a r t o f  the  app lica tion  to  the 
A dm inistrator for fina l adm ission of 
each ind iv idual nonroad  engine under 
§ 89.609-96, th e  IQ  m ust m ain ta in  a 
copy of th e  labels for each  nonroad 
engine in  a file contain ing 'the records 
for th a t nonroad  engine p rio r  to  
subm itting each  app lica tion  fo r final 
adm ission. IQ s  im porting  u n d er
§ 89.605-96 o r  § 89.609-96 m ust attest 
to  com pliance w ith  d ie  preced ing  
labeling requirem ents u f  th is  section in  
each application  for final adm ission.

§  8 9 .6 1 1 - 8 6  E x e m p tio n s  a n d  e x c lu s io n s .

(a) Individuals, as w ell as IQ s, are 
elig ib le  for im porting n o n ro ad  engines 
in to  th e  U nited  S tates u n d e r  the 
provisions of th is  section , un less 
otherw ise specified.

(b) N otw ithstanding o ther 
requirem ents o f th is  stibpart, a  nonroad  
eng ine en titled  to  one of the  tem porary 
exem ptions o f th is  paragraph m ay be 
•conditionally adm itted  in to  th e  U nited

S ta tes if  p r io T  w ritten  approval for the  
cond itiona ladm ission  is  obtained from  
the  A dm inistrator. C ond itiona l 
adm ission 1 6  to  be u n d e r bond. The 
A dm inistrator m ay request th a t the U  S. 
Custom s Serv ice require a  specific bond  
am ount to  e n su re  com pliance w ith  the  
requirem ents of the  A ct and  th is  
subpart. A w ritten  req u est for approval 
from th e  A dm inistrator is  to  contain  the  
identification  required  in  § 89.604—96(a) 
(except for § 89.604—96(a)(5)) an d  
inform ation th a t dem onstrates tha t the  
im porter is en titled  to  th e  exem ption. 
N oncom pliance w ith  provisions of th is  
section m ay resu lt in  the  forfeiture of 
the  total am oun t o f th e  b o n d e r  
exportation  of the nonroad  engine. T h e  
following tem porary  exem ptions are 
perm itted  b y  fins paragraph:

(1) Exemption fo r  repairs or 
■alterations. U pon  w ritten  approval by 
EPA, an  ow ner o f nonroad  engines may 
conditionally  im p o rt u n d e r b o n d ‘such  
nonroad  -engines solely for pu rp o se  of 
repair(s) or alteration(s)., T he nonroad 
engines m ay n o t b e  operated  in  th e  
U nited  States o ther th an  fo rth e  sole 
purpose of repa ir a r  alteration . T hey  
m ay n o t be so ld  or leased in  th e  U nited 
States and are to  be exported  upon  
com pletion of th e  .repair (s) or 
alteration(s).

(2) Testingexem ption. A test nonroad  
engine m ay be conditionally  im ported  
by a person subject to  the  requirem ents 
of § 89:905. A te s t non ro ad  engine m ay 
be operated in  th e  U nited  States 
prov ided  “tha t th e  operation  is  an 
integral p a rt b f th e  test. T his exem ption 
is  lim ited  to  a period  n o t exceeding one 
year from th e  date of im p o rta tio n  un less 
a request is  m a d e  by  th e  appropriate 
im porter concerning th e  n o n ro ad  engine 
in  accordance w ith  § 89.905(f) f o ra  
•subsequent one-year perio d .

(3) Precertification exem ption. A 
prototype n o n ro ad  engine fo r u se  i n  
applying to  EPA for certification 
pu rsuan t to  th is  su b p a rt m ay be 
conditionally  im ported  subject to 
applicable p rov isions of § 89.906 and 
the  folfowing requirem ents:

(i) No m ore than  one prototype 
nonroad  engine for each eng ine fam ily  
for w hich  an  im porter is  seeking 
certification i s  to  be  im ported.

(ii) The granting of precertification 
exem ptions by th e  A dm inistra tor is  
d iscre tionary . N orm ally, no  m ore than  
th ree outstanding -precertification 
exem ptions are allow ed for e a ch  
im porter. N o precertifica tion  exem ption  
is allow ed if  th e  im porter requesting the  
exem ption i s  in  noncom pliance w ith  
any requirem ent o f th is  subpart u n til th e  
noncom pliance is corrected.

(iii) Unless a certificate o f  conform ity 
is issued  for th e  prototype nonroad

engine e n d  th e  n o n ro ad  engine is finally  
adm itted  p u rsu an t to  th e  requirem ents 
of § 89:605 w ith in  460 days from  the  
date o f entry, file to ta l am ount o f the  
bond  is to  b e  forfeited or f ile  nonroad 
engine exported u n le ss  an  extension i s  
granted by th e  A dm inistra tor. A request 
fo r  an  extension is to  b e  in  w riting  and 
received by  th e  A dm in istra to r p r io rto  
th e  date th a t  the p recertifica tion  
exem ption ejqpires.

(iv) Such  precertification  nonroad 
engine m ay n o t b e  operated  i n  the 
U n ited  S tates other f iian  for the  sole 
purpose of the  precertifica tion  
exem ption.

(4) D isplay exem ptions, (i) A  nonroad 
engine in tended  solely for display  may 
be conditionally  im p o rted  subject to the 
requirem ents ©££69:907.

(ii) A display  nenroad<engine may be 
im ported  by any  person  for purposes 
related  to a b u sin ess  o r th e  public 
interest. Such  pu rp o ses do no t include 
collections norm ally  inaccessible or 
unavailable to  the  pub lic  on a daily 
basis, d isplay  o f  a  nonroad  engine at a 
dealership , private use, or o ther purpose 
tha t the  A dm inistrator determ ines is not 
appropriate for d isplay  exem ptions. A 
d isplay  nonroad engine m ay n o t be sold 
in  fiae U nited -States a n d  m ay not be 
operated in  the  U nited States except for 
the  operation inc iden t and  necessary to 
the  d isplay pu rpose.

(iii) A tem porary d isp lay  exem ption is 
granted fa r  12 m onths or for the  
duration  o f the  d isp lay  purpose, 
w hichever i s  shorter. Tw o extensions of 
up  to 12 m onths each  are available upon 
approval by the A dm inistrator. In no 
circum stances, how ever, m ay the total 
period  of exem ption  exceed 36 months. 
The U.S.-Customs Service b onds a 
tem porary d isp lay  exem ption.

(c) N otw ithstanding any  other 
requirem ent o f th is  subpart, a  nonroad 
e n g in e u ra y b e  finally  adm itted  in to  the 
U nited States u n d er th is  paragraph i f  
p rio r w ritten  approval fo r such  final 
adm ission is  obtained from th e  
A dm inistrator. C onditional adm ission of 
these  nonroad  engines u n d e r this 
subpart i s  n o t perm itted  fo r th e  purpose 
of obtaining such  w ritten  approval from 
th e  A dm inistrator. A request for 
approval is to  contain  the  identification 
inform ation required  in  § 89.604—96(a) 
(except for §69:604—96(a)(5)) and 
inform ation th a t dem onstrates tha t the 
im porter is en titled  to  the exem ption or 
exclusion. T he follow ing exem ptions or 
exclusions are perm itted  by th is 
paragraph:

(1) N ational security exem ption. A 
nonroad  engine m ay be im ported  under 
the  national security  exem ption  found 
at § 69:908.
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(2) H ardship exem ption. The 
A dm inistrator m ay exem pt on a case-by
case basis a nonroad  engine from federal 
em ission requirem ents to  accom m odate 
unforeseen cases of extrem e hardsh ip  or 
extraordinary circum stances.

(3 ) Exem ption fo r  nonroad engines 
identical to United States ce rtified  
versions.

(i) A person (including businesses) is 
eligible for importing a nonroad engine 
into the United States under the 
provisions of this paragraph. An 
exemption will be granted if the 
nonroad engine:

(A) is ow ned by the  im porter;
(B) is no t offered for im portation  for 

the purpose of resale; an d
(C) is proven to  be identical, in  all 

material respects, to  a  nonroad  engine 
certified by the  O riginal Engine 
M anufacturer (OEM) for sale in  the  
United States or is  proven  to  have been 
modified to  be iden tical, in  all m aterial 
respects, to  a nonroad  engine certified 
by the OEM for sale in  the  U nited States 
according to  com plete w ritten  
instructions p rovided  by  th e  OEM’s 
United States representative, or h is /h er 
designee.

(ii) Proof o f  Conformity. (A) 
Documentation subm itted  pursuan t to  
this section for the  purpose of proving 
conformity of ind iv idual nonroad 
engines is to  contain  sufficiently 
organized data or evidence 
dem onstrating th a t the  nonroad  engine 
identified pursuan t to  § 89.604-96(a) is 
identical, in  all m aterial respects, to  a 
nonroad engine iden tified  in  an OEM’s 
application for certification.

(B) If the docum entation  does not 
contain all the  inform ation required  by 
this part, or is no t sufficiently 
organized, EPA notifies the im porter of 
any areas of inadequacy, an d  tha t the 
docum entation does n o t receive further 
consideration u n til th e  required  
information or organization is provided.

(C) If EPA determ ines th a t the  
docum entation does n o t clearly or 
sufficiently dem onstrate th a t a nonroad 
engine is eligible for im portation , EPA 
notifies the im porter in  w riting.

(D) If EPA determ ines th a t the 
docum entation clearly and  sufficiently 
demonstrates that a nonroad  engine is 
eligible for im portation, EPA grants 
approval for im portation  and  notifies 
the im porter in  w riting.
Notwithstanding any other requirement 
of this subpart, the notice constitutes 
approval for final admission into the 
United States.

(d) Foreign diplomatic and military 
personnel may import a nonconforming 
nonroad engine without bond. At the 
time of admission, the importer must 
submit to the Administrator the written

report required  in  § 89.604-96(a) (except 
for inform ation required  by § 89.604- 
96(a)(5)) and  a statem ent from the  U.S. 
D epartm ent of S tate confirm ing 
qualification for th is  exem ption. The 
nonroad engine m ay n o t b e  so ld  in  the  
U nited States and  m ust be exported  if  
th e  ind iv idual’s d ip lom atic  sta tus is  no 
longer applicable, as determ ined  by the  
D epartm ent o f State, un less 
subsequently  brought in to  conform ity in  
accordance w ith  §§ 89.605-96, 89 .609- 
96, or 89.611—96(c)(3).

(e) Com petition exclusion. A 
nonconform ing engine m ay be im ported  
by any person, p rov ided  the  im porter 
dem onstrates to  th e  A dm inistra tor that 
th e  engine is used  to  p ropel a vehicle 
used  solely for com petition  and  obtains 
prio r w ritten  approval from the 
A dm inistrator. A nonconform ing engine 
im ported  pu rsuan t to  th is  paragraph 
m ay n o t be operated  in  th e  U nited 
States except for th a t operation  inciden t 
and  necessary for the com petition  
purpose, un less subsequently  brought 
in to  conform ity w ith  U nited  States 
em ission requirem ents in  accordance 
w ith  §§ 89.605-96, 89.609-96, or 
89.611—96(c)(3).

(f) Exclusions/exem ptions based  on 
date o f original m anufacture. (1) 
N otw ithstanding any o ther requirem ents 
of th is  subpart, the  follow ing nonroad  
engines are excluded, as determ ined  by 
the  engine’s gross pow er ou tpu t, from 
the  requirem ents o f the  A ct in  
accordance w ith  section 213 of the  Act 
and  m ay be im ported  by  any person:

(1) A ll nonroad  engines greater than  or 
equal to 37 kW  b u t less th an  75 kW 
originally m anufactured  p rio r to  January 
1 ,1998.

(ii) All nonroad  engines greater than  
or equal to  75 kW b u t less th an  130 kW 
originally m anufactured  p rio r to  January 
1 ,1997 .

(iii) A ll nonroad  engines greater than  
or equal to  130 kW  b u t less than  or 
equal to  560 kW  originally 
m anufactured prio r to  January 1 ,1996.

(iv) All nonroad  engines greater than  
560 kW originally m anufactured  prior to 
January 1, 2000.

(2) N otw ithstanding o ther 
requirem ents of th is  subpart, a nonroad  
engine no t subject to  an  exclusion un d er 
§ 89.611-96(f)(l) b u t greater than  20 
original p roduction  (OP) years o ld  is 
en titled  to  an  exem ption from the  
requirem ents o f th e  Act, prov ided  that
it h as not been m odified  in  those 20 OP 
years and  it is im ported  in to  th e  U nited 
States by an  ICI. A t the tim e of 
adm ission, the  ICI m ust subm it to  the 
A dm inistrator the  w ritten  report 
required  in  § 89.604-96(a) (except for 
inform ation required  by § 89 .604- 
96(a)(5)).

(g) A n application  for exem ption and 
exclusion prov ided  for in  paragraphs
(b), (c), and  (e) o f th is  section  is  to  be 
m ailed  to: U.S. E nvironm ental 
P rotection  A gency, Office o f M obile 
Sources, M anufacturers O perations 
D ivision (6405—J), 401 M  Street, SW, 
W ashington, DC 20460, A ttention: 
Im ports.

§89.612-96 Prohibited acts; penalties.
(a) The im porta tion  of a  n o n ro ad  

engine, inc lud ing  a  n onroad  engine 
incorporated  in to  a non ro ad  vehicle or 
nonroad  equipm ent, w h ich  is  not 
covered by a  certificate o f conform ity 
o ther th an  in  accordance w ith  th is  
subpart an d  th e  en try  regulations of th e
U.S. Custom s Service is  p rohibited . 
Failure to  com ply w ith  th is  section is a 
v io lation  o f section  213(d) and  section 
203 of th e  Act.

(b) U nless otherw ise perm itted  by th is  
subpart, during a period  o f conditional 
adm ission, th e  im porter o f a nonroad 
engine m ay not:

(1) Register, license, o r operate the  
nonroad  engine in  th e  U nited  States;

(2) Sell o r offer th e  n on road  engine for 
sale;

(3) S tore the  nonroad  engine on the 
prem ises of a  dealer (unless approved 
by th e  A dm inistrator), ow ner, or 
purchaser;

(4) R elinquish  contro l o f the  nonroad 
engine to  the  ow ner o r purchaser; or

(5) Cause a  nonroad  engine to  be 
a ltered  in  any  m anner subsequent to  
m odification  and  testing, i f  applicable, 
for w h ich  an  app lica tion  for final 
adm ission  is  based an d  subm itted  to  the  
A dm inistrator, un less approved  in  
advance by th e  A dm inistrator.

(c) A  nonroad  engine conditionally  
adm itted  p u rsuan t to  § 89.604-96 and  
n o t granted final adm ission  w ith in  120 
days o f such  cond itiona l adm ission, or 
w ith in  such  add itiona l tim e as the 
A dm inistrator an d  th e  U.S. Custom s 
Service m ay allow , is  deem ed to  be 
un law fully  im ported  in to  th e  U nited 
States in  v io lation  o f section  213(d) and  
section 203 o f th e  A ct, un less  th e  
nonroad  engine has been  delivered  to  
the  U.S. Custom s Service for export or 
o ther d isposition  u n d e r applicab le 
Custom s law s an d  regulations. A 
nonroad  engine n o t so delivered  is 
subject to 'seizu re by th e  U.S. Custom«* 
Service.

(d) A n im porter w ho  v iolates section 
213 (d) an d  section  203 o f th e  A ct is  
subject to  the  provisions o f section  209 
o f th e  A ct an d  is  also subject to  a civil 
penalty  u n d er section  205 o f the  A ct of 
n o t m ore than  $25,000 for each  nonroad  
engine subject to  th e  v io lation . In 
add ition  to  th e  p enalty  p rov ided  in  th e  
Act, w here applicable, a person  or en tity
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w ho im ports  -an «engine u n d e r th e  
exem ption provisions of §89.611—96(b) 
and, w ho fails to  deliver the nonroad 
engine to  the ULS. Custom s Service as 
liable fo r liqu idated  dam ages in  th e  
am ount o f th e  bond  required  %  
applicable C ustom s law s and  
regulations.

(e)(1) A n ICI w hose nonroad  engines 
im ported  u n d er § 89.605-96 or 
§ 89.609-96 fail to  conform  to  federal 
em ission requ irem en ts after 
m odification a n d /o r  testing  or w ho fa ils  
to com ply w ith  applicab le provisions of 
th is  subpart, m ay, in  add ition  to  any  
other applicab le san c tio n s and  
penalties, b e  sub ject to any, o r a ll, o f  the  
following sa n c tio n s:

(1) The IQ ^s-currently h e ld  certificates 
of conform ity  m ay  fee revoked or 
suspended;

(ii) The ICI m ay be deem ed inelig ib le 
to apply  for new  certificates of 
conform ity fo r 'up to  th ree  years; a n d

(in) Tb» ICI m ay  fee deem ed  inelig ib le 
to im port non road  engines u n d e r 
§ 89.609-96 in  th e  fu ture a n d  fee p laced  
on a l is t  of ICIs ineligible to  im p o rt 
nonroad engines u n d e r  d ie  p rov isions <of 
§89.609-96.

(2) G rounds fo r  th e  ac tions described 
in  paragraph (e)(1) cff th is  section  
include, b u t are n o t lim ited  to , th e  
following:

(i) A ction or inaction  by th e  IQ  or d ie  
laboratory perform ing  th e  em ission  te s t 
on behalf o f  th e  IQ , w h ic h  resu lts  in  
fraudulent, d eceitfu l, o r grossly 
inaccurate rep resen ta tion  of any fac t ot 
condition  w h ich  affects a  non ro ad  
engine’s  e lig ib ility  f a r  adm ission  to  th e  
U nited S tates u n d er th is  subpart;

(ii) Failure ibf;a sign ifican t n u m b er of 
im ported nonroad  en g in es t o  com ply  
w ith  federal em ission  requirem ents 
upon EPA inspection  or retest; o r

(iii) F a ilu re o y  an  I Q  to  com ply w ith  *  
requirem ents of th is  subpart.

(3) Tim fallow ing  p rocedures govern 
any decision to  su spend , revoke, or 
refuse to  is su e  certificates of conform ity  
under th is  subpart:

(i) W hen g rounds ap p ear to  -exist fa r  
the actions described  in  paragraph  (e) (1) 
of th is  section , th e  A dm inistrator m ust 
notify the  I Q  i n  w riting  o f  a n y  in ten d ed  
suspension m  revocation  o f  a  certificate 
of conform ity, p ro p o sed  inelig ib ility  to 
apply fa r  n ew  certificates of conform ity, 
or in tended  suspension  of eligibility to  
conduct m odification /testing  u n d er 
§ 89.609-^96, a n d  th e  g rounds f a r  su c h  
action.

(iij E xcept a s  p ro v id ed  fey paragraph
(e)(3)(iv), th e  I Q  m u s t ta k e th e  fallow ing  
actions before th e  A dm inistra tor w ill 
consider w ithdraw ing  n o tic e  o f  in te n t to  
suspend  or revoke th e  I Q ’s certificate of 
conform ity n r  to  deem  th e  I Q  ineligible

to apply  for new  certification or to  deem  
the  I Q  ineligible to  perform  
m odification/testing  u n d e r § 89.609—96:

(A) Subm it a  w ritten  report to  the 
A dm inistrator w h ich  iden tifies the  
reason f a r  the  noncom pliance erf the  
nonroad engine, describes th e  proposed 
rem edy, inc lud ing  a  descrip tion  of any 
proposed quality  contro l an d /o r  quality  
assurance m easures to  b e  tak en  fey the  
IQ  to  prevent the  fu ture occurrence of 
the  problem , and  sta tes-the  date on 
w hich the  rem edies are to  be 
im plem ented or

■■(B) D em onstrate th a t th e  nonroad  
engine does in  fac t com ply w ith  
applicable regulations in  th is  chap ter by 
retesting, i f  applicable, th e  nonroad 
engine in  accordance w ith  th e  
applicable em ission te s t specified in  
subpart E of th is  part.

(iii) A n  I Q  m ay request, w ith in  15 
calendar days of the  A dm inistra tor’s 
notice of in ten t to  su sp en d  or revoke the 
IQ ’s certificate of conform ity or to  deem  
the  I Q  inelig ib le to  apply  fo r  new  
certificates n r  to  deem  th e  IQ  ineligible 
to  perform  m odification /testing  under
§ 89.609- 96, th a t the  A dm inistrator 
grant such  IQ  a hearing:

(A) A s to  w h eth er th e  tests, if  
applicable, have been  properly  
conducted,

(B) A s to  a n y  substan tia l factual issue 
raised by th e  A dm in istra to r’s  proposed 
action.

(iv) If, after the  A dm inistrator notifies 
an ICI of th e  in ten t to  su sp en d  or revoke 
the  ICI’s certificate of conform ity or to  
deem  the  IQ  inelig ib letD  a p p ly  f o r  new  
certificates or to  d e e m th e  IQ  ineligible 
to  "perform m odification/testing  u n d er
§ 89.609—96 and  p rio r to  any final 
suspension or revocation , the  ICI 
dem onstrates to  th e  A dm inistra tor’s  
satisfaction th a t the  decision  to  in itiate 
suspension or revocation  of the 
certificate o f  conform ity  or eligibility to  
perform  m odification /testing  u nder 
§ 89.609- 96 w as based on  erroneous 
inform ation, the  A dm inistra tor w ill 
w ithdraw  d ie  n o tic e  of intent.

(4) Hearings on  suspensions and  
revocations of certificates o f conform ity 
or of eligibility to  app ly  for new  
certificates or o f elig ib ility  to  perform  
m odification/testing  u n d e r  § 8 9 6 0 9 -9 6  
w ill be h e ld  i n  accordance w ith  th e  
following:

(i) The procedures prescribed by th is  
section w ill app ly  w henever an  IQ  
requests a  hearing pu rsu an t to  
paragraph (e)(3)(in) o f th is  section.

(ii) Hearings u n d e r paragraph
(e)(3)(iii) w ill be h e ld  in  accordance 
w ith  the p rocedures ou tlin ed  in § 3 6 .614 
of th is  chapter, w here applicable, 
provided that w here § 86.612 is  referred 
to  in  § 86.614: § 86.612(a) is rep laced  by

§ 89.612-96(e)(2); a n d §  86612(i) is  
replaced by  § 89.612—96(e) (3 )(iii).

(5) W hen  a hearing  is  requested  u n d er 
th is section  and  it  c learly  appears "from 
the d a ta  or other Tirformatron contained 
in  the request for a hearing , or 
subm itted at th e  hearing , th a t no 
genuine and  substan tia l question of fact 
exists w ith  respec t to  the  issue of 
w hether the ICI fa iled  to  com ply w ith  
th is  siibpart, the  A dm inistrator w ill 
en ter an  order denying the  request for a 
hearing, or term inating  the  hearing, and 
suspending or revoking the  certificate of 
conform ity an d /o r deem ing the ICI 
ineligible to  a p p ly  fo r new  certificates o r 
to perform  m odification/testing  under 
§89.609-96.

(6) In lieu  of requesting  a hearing 
under paragraph (e)(3)(iii) of this 
section, an IQ  m ay respond  in  writing 
to  EPA’s charges in  th e  notice of in tent 
to  suspend  or revoke. A n I Q ’s w ritten  
response m u st be received by EPA 
w ith in  30 days of the  date of EPA’s 
notice of in tent. No fina l decision  to 
suspend  or revoke w ill h e  m ade before 
tha t tim e.

§ 89.613-96 Treatment o f confidential 
information.

The provisions for treatm ent of 
confidential inform ation as described in 
§ 89.7 apply. ^

Subpart H— Recall Regulations

§89.701 Applicability.
The requirem ents of siibpart H are 

applicable to  all nonroad  engines 
subject to  the provisions of subpart A of 
part 89.

§89.702 Definitions.
T he defin itions in  subpart A of this 

part ap p ly  to th is  subpart.

§ 89.703 Applicability of part 85, subpart S.
(a) N onroad engines subject to 

provisions of subpart B of th is part are 
subject to  recall regulations specified in 
part 85, subpart S o f  th is  title, except for 
the  item s set forth i n  th is  section.

(b) Reference to  section  214 of the 
Clean A ir A ct in  § 85.1801 is replaced 
by reference to  section  216 of the Q ean 
A ir Act.

(c) Reference to  section  202 of the Act 
in  § 85.1802(a) is replaced b y  reference 
to section  213 of th e  A ct.

(d) Reference to  “ fam ily particulate
em ission lim its as defined  in  Part 86 
prom ulgated u n d er section  202 of the 
A ct” in  § 85.1803(a) an d  §  85.1805(a)(1) 
is  rep laced  by  reference to  family 
em ission lim its as defined  in  part 89 
prom ulgated u n d er sec tio n  213 of the 
Act. ,
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(e) Réference to»“Vehicles o ren g in es” 
throughout the  subpart is  rep laced  by 
reference to  “ engines,”

Subpart I— Em ission Defect.Reporting 
Requirements

§89.80.1 Applicability.
The requirem ents, of subpart I a re  

applicable to  all n o n ro a d  engines 
subject to  th e  p ro v is io n s  of subpart A  o f  
part 89. The requ irem en t to  report 
emission-related defects affecting a 
given Glass o r category of engines 
remains applicable for five years from 
the end  of the  m odel year in  w hich  such 
engines w ere m anufactured .

§89.802 Definitions.
The defin itions in s u b p a r t  A of th is  

part apply, to  th is subpart,

§ 89.803 Applicability of part85, subpart T.
(a) Nonroad engines subject to  

provisions o fsu b p art B o f th is  p a r t  are 
subject to em iss ib n  defect reporting, 
requirements specified in  part 85 , 
subpart T  o f th is  chapter, except for the 
items set forth  in  th is  section,

(b) Section 8 o .l9 0 r  is replaced by 
§89.801.

(c) Reference to the  Glean A ir Act, 42 
U.S'.C. 1857 in  § 85.T902(a);is replaced'

. by reference to  the Clean A ir Act, 42 
U.S.G. 7401.

(d) Reference to  the “approved 
Application: for Certification required  by. 
40 CFR-86.077-22 an d  like provisions o f 
Part 85 and Part 86 o f T itle 40 of the 
Code of Federal R egulations” in
§ 85.1902(b) is rep laced’by reference to 
the approved application  for 
certification required  by § 89!115-96 
and like provisions o f  part 89 of th is 
chapter.

(e) Reference, to  section 202(d) of the  
Act in  § 85.1902(c) is  rep laced  by 
reference to section 202(d) and  section 
213 of the Act. .

(f) Reference to section 214 of the  Act 
in § 85.1902 (e) a n d  (f) is  rep laced 'by  
reference to  section Z16 o f th e  A c t

(g) Référencé to  “vehicles or engines” 
throughout th e  subpart is- rep laced  by 
refererrce to “engines'.”

Subpart J— Exemption Provisions

§89.901 Applicability, ^
The requirem ents: o fsu b p a r t J are 

applicable to all nonroad  engines 
sub j ec t to ; the  pro visions of subpart; A. o f 
part 89.

§89.902 Definitions.
The definitions in  subpart A of th is 

part apply to th is  .subpart. The following1 
definitions also apply  to  th is  subpart.

Exemption m eans exem ption from d ie  
prohibitions of:§ 89:1006.

Export exem ption  m eans an  
exem ption granted  u n d e r § 89.1004(b) 
for th e  purpose o f  exporting  new  
nonroad  engines.

N ational security exem ption m eans an 
exem ption w hich  m ay be g ran ted  u nder 
§ 89.1004(b) fo r the  p u rp o se  o f  national 
security.

M anufacturer-owned n onroadengine 
m e a n sa n u n c e rtif ie d n o n ro a d  engine 
owned, and  contro lled  b y  a nonroad  
engine m anufactu rer an d  u se d  in. a 
m a n n e rn o tin v o lv in g  lease o r sale by  
itse lf o r i n  a. vehicle, o r  p ie ce  of 
equ ipm ent em ployed from  year to  year 
in  the  ordinary course o f business for 
p ro d u c t devel opm ent, p roduction  
m ethod  assessm ent, and  niarket 
p rom otion  purposes,

Testing exem ption  m eans am 
exem ption w hich  m ay be gran ted  u n d er 
§ 89.1004(h) for th e  purpose o f  research; 
investigations, studies, dem onstrations 
or training, b u t no t inc lud ing  national 
security.

§ 89.903 Application of section 216(10) of 
the Act.

(a) For. th e  purpose of determ ining-the 
applicability  o f section 216(10), o f  the 
A ct , a n  in te rnal com bustion, engine 
(includ ing  the  .fuel system ) th a t is not 
u se d  in  arm otor vehicle is  deem ed m  
nonroad! engine i f  it m eets the  d e fin itio n  
in  suhpart A  o f th isp a r t .

(b) ,EPA w ill m ain ta in  a lis t o f  
nonroad  engines th a t have b e e n  
determ ined  to  be exc luded  because they 
are u sed  solely for com petition. T his list 
w ill be available to th e  p ub lic  and  may-- 
be o b ia in e d h y  w ritin g  to  th e  follow ing 
add ress: Chief, Selective E nforcem ent 
A ud iting  Section,. M anufacturers 
O perations; D ivision (6405—J), 
Environm entaLProtection Agency, 401 
M Street SW, W ashington, D C 20,460.

(c) U pon w ritten  request, EPA w ill 
m ake w ritten  determ inations as to 
w hether certain  engines are oir are not: 
nonroad, engines. E ngines th a t a ro  
determ ined  n o t to  be nonroad  engines 
are excluded, from regulations under 
this* part.

§ 89.904 Who may request an exemption.
(a) A ny p e rso n  m ay request a.téstlng 

exem ption  u n d e r  § 89.905..
(b) A ny non ro ad  engine m anufacturer 

m ay request a  national security  
exem ption u n d e r  §89.908.

(c) For nonroad  engine m anufacturers, 
nonroad  engines m anufaetured  fo r  
export pu rposes a ro  exem pt w ithou t 
application , subject to  th e  provisions o f  
§89.909.

(d) For eligible m anufacturers, as 
determ ined  by  §89:906* m anufacturer^ 
ow ned5 nonroad  engines are exem pt 
w ithou t application , su b jec t to  the  
provisions of § 89:906.

(e) F o r any person , d isp lay  nonroad ' 
engines are exem pt w ith o u t application , 
subject to  the  p ro v is io n so f  § 89.907:

§89:905 Testingexempttonr.
(a) A ny person requesting  a1 testing 

exem ption m ust dem onstrate the  
following:

(1) T hat th e  proposed  test program  
has a purpose w h ich iconstitu tes an  
appropriate b a s is fo r  an e x em p tio n  in  
accordance w ith  th is  section;

(2) That the proposed test program 
necessitates the granting of an 
exemption;

(3) T h a t the proposed-test program  
exh ib its  reasonableness in  scope; andt

(4) That the proposed test program 
exhibits a degree of control consonant 
with thepurpose ofthe test program 
and EPA’s monitoring requirements.

(5) Paragraphs (b), (cr), (dj, a n d  (e) of 
th is  section describe w hat constitu tes a  
sufficient dem onstration  for each o f th e  
fo u r i den tified  elem ents.

(b) With respect to the purpose ofthe 
proposed test program, am appropriate 
purpose would be research, 
investigations; studies; demonstrations, 
or training; but not national security; A 
concise statement o f purpose is a 
required item of information.

(c) W ith respect to  the  necessity  that 
an  exem ption b e  granted; necessity  
arises from an inab ility  to  achieve the 
stated  purpose in  a practicable m a n n e r 
w ith o u t perfo rm ing  o r  cau sin g  to  be 
perform ed one o r m ore o f  d ie  p roh ib ited  
acts u n d e r  § 89.1003! h i appropriate  
circum stances, tim e constra in ts m ay be 
a sufficient basis for necessity  , bu t the 
cost o f certifica tion  a lbne„ in  ther 
absence o fex trao rd inary  circum stances, 
i s  n o t a Basis-for necessity .

(d) With respect tmreasonableness, a 
test program must exhibit a dhration of 
reasonable length and affect a 
reasonable number of engines. Ih this 
regard, required items: o f  information 
include:

(1) A n estim ate o f  th e  program ’s 
duration , a n d

(2) The. m axim um  num ber of n o n ro ad  
engines involved.

(e) With respect to'controi, the test 
program must incorporate procedures 
consistent with the purpose ofthe test 
and be capable of affording EPA 
monitoring capability. As a minimum, 
required items ofmfbrmation include:

(1) T he technical n a tu re  o f th e  test;
(2) The site of the test;
(3) The tim e or m ileage d uration  o f 

the test;
(4) The ow nersh ip 'arrangem ent w ith  

regard to  the  en g in es involved .in  the 
test;

(5) The in tended  final d isposition  o f  
the  engines;
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(6) The m anner in  w h ich  the engine 
iden tification  num bers w ill be 
identified , recorded, an d  m ade 
available; and

(7) The m eans or procedure w hereby 
test resu lts  w ill be recorded.

(f) A m anufacturer of new  nonroad 
engines m ay request a testing exem ption 
to  cover nonroad  engines in tended  for 
use in  test program s p lanned  or 
an ticipated  over the  course of a 
subsequent one-year period. Unless 
o therw ise required  by the Director, 
M anufacturers O perations Division, a 
m anufacturer requesting  such an 
exem ption need  only  furn ish  the 
inform ation required  by paragraphs
(a) (1) and  (d)(2) o f th is  section along 
w ith  a descrip tion  of the  record-keeping 
and  control procedures tha t w ill be 
em ployed to  assure th a t the  engines are 
used  for purposes consisten t w ith  
paragraph (a) o f th is  section.

§ 89.906 Manufacturer-owned exemption 
and precertification exemption.

(a) Except as provided in paragraph
(b) of th is  section, any m anufacturer- 
ow ned nonroad  engine, as defined by 
§ 89.902, is exem pt from § 89.1003, 
w ithou t application , if  the  m anufacturer 
com plies w ith  th e  follow ing term s and  
conditions:

(1) The m anufacturer m ust establish, 
m aintain , and  reta in  th e  following 
adequately organized and  indexed  
inform ation on e^ch exem pted engine:

(1) Engine iden tification  num ber,
(ii) Use of the engine on exem pt status 

and
(iii) F inal d isposition  of any engine 

rem oved from exem pt status; and
(2) The m anufacturer m ust provide 

right of en try  and  access to  these records 
to  EPA authorized  representatives as 
ou tlined  in  § 89.506—96.

(3) U nless th e  requirem ent is w aived 
or an alternate p rocedure is approved by 
the Director, M anufacturers O perations 
D ivision, the  m anufacturer m ust 
perm anently  affix a  label to each 
nonroad engine on exem pt status! T his 
label should

(i) Be affixed in  a read ily  visible 
portion  of the engine,

(ii) Be attached  in  such  a m anner tha t 
cannot be rem oved w ithou t destruction  
or defacem ent,

(iii) State in  the  English language and  
in  block letters an d  m uñerais of a color 
th a t contrasts w ith  th e  background of 
the  label, the  follow ing inform ation:

(A) T he label heading “Em ission 
Control Inform ation;”

(B) Full corporate name and 
trademark of manufacturer;

(C) Engine displacement, engine 
family identification, and model year of 
engine; or person of office to be

contacted for further inform ation about 
the  engine;

(D) The statem ent “T his nonroad 
engine is exem pt from th e  prohib itions 
of 40 CFR section  90.1003.”

(4) No provision of paragraph (a)(3) of 
th is  section  p revents a  m anufacturer 
from inc lud ing  any o ther inform ation it 
desires on  the label.

(b) A ny in dependen t com m ercial 
im porter tha t desires a precertification 
exem ption p u rsuan t to  § 89.611(b)(3) 
and  is in  the  business o f im porting, 
m odifying, or testing  uncertified  
nonroad  engines for resale un d er the 
provisions of § 89.611 e t seq., m ust 
apply  to  the  D irector, M anufacturers 
O perations Division. The D irector m ay 
require such  in d ep en d en t com m ercial 
im porter to subm it inform ation 
regarding the general natu re  of the  fleet 
activities, the  num ber of nonroad 
engines involved, and  a dem onstration 
tha t adequate record-keeping 
procedures for contro l purposes w ill be 
em ployed.

§ 89.907 Display exemption.
W here an  uncertified  nonroad  engine 

is a display  engine to  be used  solely for 
display  purposes, w ill only  be operated 
inc iden t and  necessary to  the  display  
purpose, and  w ill n o t be sold  un less an 
applicable certificate o f conform ity has 
been received or the  engine has been 
finally adm itted  p u rsu an t to subpart G 
of th is  part, no  request for exem ption of 
the  engine is necessary.

§ 89.908 National security exemption.
A m anufacturer requesting  a national 

security  exem ption  m ust state the 
purpose for w h ich  th e  exem ption is 
required  an d  the  request m ust be 
endorsed  by an  agency of the  federal 
governm ent charged w ith  responsibility  
for national defense.

§ 89.909 Export exemptions.
(a) A new  nonroad  engine in tended  

solely for export, an d  so labeled or 
tagged on  the  ou tside of the  container 
and  on the  engine itself, is subject to the 
provisions of § 89.1003, un less the 
im porting country  has new  nonroad 
engine em ission standards w hich  differ 
from EPA standards.

(b) For the  purpose of paragraph (a) o f 
th is  section, a country  having no 
standards, w hatsoever, is  deem ed to  be 
a country  having em ission  standards 
w hich  differ from  EPA standards.

(c) EPA w ill m a in ta in  a lis t o f foreign 
countries th a t have in  force nonroad 
em ission standards iden tical to  EPA 
standards and  have so no tified  EPA. 
T his lis t m ay be ob ta ined  by w riting  to 
the follow ing address: Chief, Selective 
Enforcem ent A uditing  Section,

M anufacturers O perations D ivision 
(6405—J), Environm ental Protection 
Agency, 401 M  Street, S.W.,
W ashington, D.C. 20460. New nonroad 
engines exported to  such  countries m ust 
com ply w ith  EPA certification 
regulations.

(d) It is a condition  of any exem ption 
for the  purpose of export under 
paragraph (a) of th is  section, tha t such 
exem ption is void  ab in itio  w ith  respect 
to  a new  nonroad  engine in tended  
solely for export, w here such  nonroad 
engine is sold, or offered for sale, to  an 
u ltim ate purchaser o r otherw ise 
d istribu ted  or in troduced  into 
com m erce in  the  U nited  States for 
purposes other than  export.

§ 89.910 Granting of exemptions.
(a) If u pon  com pletion  of the  review  

of an  exem ption request m ade pursuant 
to  § 89.905 or § 89.908, EPA determ ines 
it is appropriate to  grant such  an 
exem ption, a m em orandum  of 
exem ption is to  be p repared  and 
subm itted  to  th e  person  requesting the 
exem ption. T he m em orandum  is to set 
forth the basis for the  exem ption, its 
scope, and  such  term s and  conditions as 
are deem ed necessary. Such term s and 
conditions generally  include, b u t are not 
lim ited  to , agreem ents by  the applicant 
to  conduct the  exem pt activity  in  the 
m anner described to  EPA, create and 
m ain ta in  adequate records accessible to 
EPA at reasonable tim es, em ploy labels 
for the  exem pt engines setting forth the 
natu re of the  exem ption, take 
appropriate m easures to  assure that the 
term s of the  exem ption  are m et, and 
advise EPA of the term ination  of the 
activity and  the  u ltim ate d isposition  of 
th e  engines.

(b) A ny exem ption granted pursuant 
to  paragraph (a) o f th is  section is 
deem ed to  cover any subject engine only 
to  the extent tha t th e  specified term s 
and  conditions are com plied  w ith. A 
breach of any term  or condition  causes 
the  exem ption to  be void  ab in itio  w ith 
respect to  any engine. Consequently, the 
causing or the  perform ing of an  act 
p roh ib ited  u n d er § 8 9 .1 0 0 3 (a)(l) or 
(a)(3), o ther than  in  stric t conform ity 
w ith  all term s and  conditions of th is 
exem ption, renders th e  person to whom 
the  exem ption is granted, and  any other 
person to  w hom  th e  provisions of
§ 89.1003(a) are applicable, liable to suit 
un d er sections 204 and  205 of the  Act.

§ 89.911 Submission of exemption 
requests.

Requests for exem ption  or further 
inform ation concerning exem ptions 
an d /o r the  exem ption request review 
procedure shou ld  be addressed  to:
Chief, Selective Enforcem ent A uditing
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Section, M anufacturers O perations 
Division (6405-J), E nvironm ental 
Protection Agency, 401 M  Street SW, 
W ashington, DC 20460.

§ 89.91 Z  Treatment o f confidential 
information.

The provisions fo r treatm ent' o f  
confidential inform ation as described in  
§89.7 apply.

Subpart K— General Enforcement 
Provision® and Prohibited Acts

§89.1001 Applicability.
The requirem ents of su b p a rt K are 

applicable to  ail n o n ro ad en g in es 
subject to the  provisions o f  su b p a it A of 
part 89, and  to  all nonroad  veh icles and  
equipm ent tha t contain  such  nonroad 
engines.

§89.1002 Definitions.
The defin itions in  subpart A  of th is  

part apply to th is subpart.

§ 89.1003 Prohibited.acts.
(a) The following acts a n d  th e  causing 

thereof a re  prohibited:
(1) (i) In:the case of a  m anufacturer o f

new nonroad engines, vehicles, o r 
equipm ent fo r  d istribu tion  in: 
commerce; th e  sale, o r  the  offering for 
sale, or the in troduction , o r  delivery  for 
introduction; into com m erce, of. any. 
new nonroad engine m anufactured  after 
the applicable effective date xmder th is 
part, o r any n o n ro ad  veh icle  o r 
equipm ent contain ing su ch  engine, 
unless such engine isicovered by a. 
certificatejof conform ity issued  (and in  
effect) under regulations found in  th is  
p art. ■ '  .

(ii) In the case of any person, excep t 
as provided in  su b p art G of th is  part, d ie  
im portation in to  the  U nited States o f  
any new  nonroad1 eng ine m anufactured 
after th e  applicable effective d a te  under 
th is part, or any n onroad  v eh ic le  o r 
equipment containing such engine, 
unless sucfr engine is covered  by a 
certifica teof conform ity issued  (and in  
effect) under regulations found in  th is  
part.

(2) (i) For a person to fail or refuse to 
permit access to  o r copying of records 
o r  to fail to m ake reports o r  prov ide 
information required  u n d e r  § 89; T004.

(ii) For a person to fail or reftise to 
permit entry, testing,, o r in sp e c tio n  
au tho rizedunder§§  89.129-96, 89 .506- 
96 o r 89.1004.

(iir) For a  p e rso n  to  fail or refuse to 
perform tests, o r to  have tests perform ed 
as required under §§ 89.119-96 or 
89.1004.

(iv) F o ra  person to  fail to  establish or 
m aintain records as req u ired  un d er 
§ 89.1Q04.

(3) (i) F or a  p e rso n  to  rem ove.or render 
inoperative a  dev ice o r element, of: 
design in s ta lled  on or i n  a  nonroad. 
engine,, vehicle, or eq u ip m en t in  
com pliance w iib  regulations u n d e r th is  
p a r t p r io r  to. i t s  sale a n d  deli very to  the  
u ltim ata  purchaser, or for a  person 
know ingly to  rem ove o r  render 
inopera tive such  a  dev ice or elem ent of 
des ign  after th e  sale an d  delivery to  the 
u ltim ate purchaser; or

(ii) For a person to  m anufacture, se ll 
or offer to sell, or install, a part or 
com ponen t in tended  for u se  w ith , or a s  
part of, a nonroad  engine, vehicle o r 
equipm ent, w here a  p rin c ip a l effect of 
the  part o r  com ponent is  to  bypass, 
defeat, or render inopera tive  a  device or 
e lem en t cdr design in s ta lled  o n  o r  in  a 
n o n ro ad  engine in  com pliance w ith  
regu la tions issued  u n d e r th is  p a rt, and  
w h ere  the person  k n o w s o r  should  
know  tha t.the  p a r t o r com ponent is  
being  offered for sale o r  in sta lled  fonthis 
use or p u t to  such  use.

(4) For a m anufacturer o f  a new  
nonroad  engine subject to  standards 
p rescribed  u n d e r th is  p artr

(i) To sell, offer fo r sale, o r  in troduce 
or d e liv e rin to  com m erce, a  non road  
engine unless the m an u fac tu re r h as  
com plied  w ith  the  requ irem en ts of 
§89.1007.

(ii) To sell, offer fox sale, or in troduce  
or deliver in to  com m erce, a  nonroad  
engine unless a label o r  tag  is  affixed to  
the  engine in  accordancew itfr § 89 .110- 
96.

(iii) To fail o r  re fu se  to  com ply w ith  
the  requirem ents o f  § 89.1008.

(iv) E xcept as p rov ided  in  § 89.109r- 
96r, to  provrtfe d irectly  o r  ind irectly  in  
any com m unication to  th e  u ltim ate 
purchaser or a subsequent purchaser 
tha t th e  coverage o f a  w arran ty  u n d e r 
th e  A ct is  conditioned! u p o n  use o f  a 
part, com ponent, o r  system  
m anufactured  by th e  m anufacturer or a  
person actmgrfdr the  m anufactu rer or 
u n d e r its control, or cond itioned  u pon  
service perfb rm edby  su ch  persons.

(v) To fail o r refiise to  com ply w ith  
the term s and  conditions o f  th e  
w arranty  under § 89.1007,

(5) For a person  to-circum vent o r  
attem pt to c irc u m v e n tth e  residence 
tim e requirem ents o f  subsection 
(b)(2)(iii) of the  nonroad  engine 
defin ition  in  § 89. Z. .

(6) F o r  a m anufactu rer o f  nonroad  
vehicles or equipm ent to  d istribu te i n  
com m erce, s e lf  offer for safe, or 
in troduce  in to  com m erce non road  
vehicles o r eq u ip m en t w h ich  contain  an  
eng ine no t co veredby  a  certificate o f  
conform ity.

(b) For th e  p u rp o ses  o f  enforcem ent of 
th is  part, the  follow ing apply:

(1) N othing in  paragraph: (a)(3) o f th is 
section is to  be construed  to  require the 
use of m anufacturer p a rts  in  
m aintain ing o r  repairing  at nonroad  
engine;

(2) A ctions for th e p u rp e s e  o f  repa ir 
o r replacem ent o f a device or elem ent of 
design or any  other item  a re  no t 
considered  prohib ited  acts u n d er
§ 89.1003(a) if. th e  action  i s  a  necessary 
and  tem porary procedure, th e  device or 
e lem en t i s  rep laced  upon  com pletion  of 
th e  procedure, and .the  action  resu lts in  
the  proper fim etipning o f th e  device o r 
elem ent o f design,

(3) A ctions for the  purpose o f  at 
conversion  of a  nonroad  engine fmruse 
of a  clean alternative fuel (as defined  in  
T itle II of th e  Act) a re  n o t considered: 
p roh ib ited  acts u n d e r  § 89;1003(a); if:

(i) th e  veh ic le  com plies w ith  d ie  
applicab le standard  w h en  operating  on 
the  alternative fuel, an d  th e  d ev ice o r 
elem ent is rep laced  u p o n  co m p le tio n  o f 
the  conversion procedure ,. a n d

(ii) in  th e  case o f e n g in es  converted  to 
dual fuel or flexible use, th e  a c tio n  
resu lts in  p roper functioning o f  tire 
device or elem ent w h e n  the  non ro ad  
engine operates on co n v en tio n a l fiieL

(4) Certified nonroad  eng ines shall be 
used  in  all vehicles and  equ ipm en t that 
are self-propelled; portable; 
transportable; or are. in ten d ed  tu b e  
p ro p elled  w hile  perform ing  th e ir  
function  un less th e  m anufacturer o f  th e  
veh icle  o r  eq u ip m en t G a n  prove tha t the 
vehicle o r equipm ent w ill  b e  u s e d  i n  a  
m anner consisten t w itk p a ra g ra p h  (2) o f 
the* defin ition  o fn o n co a d  en g in e  in
§ 89.2 of th is  part. N onroad  vehicle  a n d  . 
equ ipm ent m anufacturers m ay con tinue 
tOiUse-noncertified nonroad  engines; 
built* p r io r  to  th e e ffe e tiv e  da te  u n til 
noncertified  eng ine inventories are 
dep leted ; how ever, stockpiling, o f  
noncertified nonroad  engines w ill he 
consi dered t a  violation, of. th is  section.

§ 89.1004 General enforcement provisions.
(a) In form ation  co llec tio n , p ro v isio n s .

(1) E very m anufacturer o f new. nonroad  
engines and  other, persons subject to  the  
requirem ents of th is  part m u s t establish  
an d  m ain ta in  records, perform  te s ts  
w here such, testing .is no t o therw ise 
reasonably availab le .under th is  part, 
m ake reports  a n d  provide, inform ation 
the  A dm inistra tor m ay reasonably 
require to determ ine w hether th e  
m anufacturer o r o ther person  h a s  acted  
or is  acting in c o m p lia n ce  w ith  th is p a r t  
or t a  otherw ise carry ou t th e  provisions 
of th is  part, an d  m ust, u p o n  request o f  
an  officer of em ployee d u ly  designated  
by th e  A dm inistrator, perm it the  officer 
or em ployee a t reasonable tim es  to  have 
access to an d  copy such  records. The 
m anufacturer shall com ply in  all
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respects with the requirements of 
Subpart I of this part.

(2) For purposes of enforcement of 
this part, an officer or employee duly 
designated by the Administrator, upon 
presenting appropriate credentials, is 
authorized:

(1) to enter, at reasonable tim es, any 
establishm ent o f th e  m anufacturer, o r of 
any person w hom  the  m anufacturer 
engaged to  perform  any  activ ity  required  
under paragraph (a) (1) o f th is  section, 
for the  purposes of inspecting  or 
observing any activ ity  conducted  
pu rsuan t to  paragraph (a)(1) of th is 
section, and

(2) to  inspect records, files, papers, 
processes, controls, an d  facilities used  
in  perform ing an  activ ity  required  by 
paragraph (a)(1) o f th is  section, by  the 
m anufacturer or by  a person  w hom  the 
m anufacturer engaged to. perform  the 
activity.

(b) E x em p tion  p ro v isio n . The 
A dm inistrator m ay exem pt a new  
nonroad engine from § 89.1003 upon  
such  te n n s and  cond itions as the 
A dm inistrator m ay find  necessary for 
the purpose of export, research, 
investigations, stud ies, dem onstrations, 
or training, or for reasons of national 
security.

(c) Im p orta tion  p ro v is io n .\ 1) A new  
nonroad engine, vehicle , or equipm ent 
offered for im porta tion  or im ported  by 
a person in  v io lation  of § 89.1003 is to 
be refused adm ission  in to  the U nited 
States, b u t th e  Secretary of the  Treasury 
and  the A dm inistra tor m ay, by joint 
regulation, prov ide for deferring a final 
determ ination  as to  adm ission  and 
authorizing th e  delivery  of such  a 
nonroad engine offered for im port to  the  
ow ner or consignee thereof upon  such 
term s and  conditions (including the 
furnishing of a  bond) as m ay appear to 
them  appropriate to  insu re  th a t the  
nonroad engine w ill be brought in to  
conform ity w ith  th e  standards, 
requirem ents, and  lim ita tions applicable 
to it un d er th is  part.

(2) If a nonroad  engine is finally 
refused adm ission u n d e r th is  paragraph, 
the  Secretary of th e  T reasury  shall cause 
d isposition  thereof in  accordance w ith  
the custom s law s un less it  is exported, 
un d er regulations prescribed  by the 
Secretary, w ith in  90 days of the date of 
notice of the  refusal or additional tim e 
as m ay be perm itted  pu rsu an t to th e  
regulations.

(3) D isposition in  accordance w ith  the 
custom s law s m ay n o t be m ade in  such 
m anner as m ay resu lt, d irectly  or 
indirectly , in  th e  sale, to  the  ultim ate 
consum er, o f a new  nonroad  engine that 
fails to  com ply w ith  applicable 
standards of th e  A dm inistra tor under 
th is  part.

(d) E x p ort p rov ision . A new  n onroad  
engine in tended  solely for export, and  
so labeled or tagged on th e  ou tside of 
the  container an d  on th e  engine itself, 
shall be subject to  th e  provisions of 
§ 89.1003, except th a t if  th e  country  tha t 
is  to  receive the  engine h as em ission 
standards tha t differ from the  standards 
prescribed u n d er subpart B of th is  part, 
then  the engine m ust com ply w ith  the 
standards of the  country  th a t is to 
receive the  engine.

§ 89.1005 Injunction proceedings for 
prohibited acts.

(a) The d istric t courts of the  U nited  
States have ju risd ic tion  to  restrain  
v iolations of § 89.1003(a).

(b) A ctions to  restra in  v io la tions of
§ 89.1003(a) m ust be brought by  an d  in  
the nam e of the  U nited  States. In an 
action, subpoenas for w itnesses w ho are 
required  to  attend  a  d is tric t court in  any 
district m ay run  in to  any o ther d istrict.

§89.1006 Penalties.
(a) V iolation s. A v io la tion  of the 

requirem ents o f th is  subpart is a 
violation of the  applicab le provisions of 
the  Act, includ ing  sections 213(d) and  
203, and  is subject to  the  penalty  
provisions thereunder.

(1) A person w ho violates
§ 89.1003(a)(1), (a)(4), or (a)(6), or a 
m anufacturer or dealer w ho violates 
§ 89.1003(a)(3)(i), is subject to  a civil 
penalty  of no t m ore th an  $25,000 for 
each violation.

(2) A person o ther than  a 
m anufacturer or dealer w ho violates 
§ 89.1003(a)(3)(i) or any  person  w ho 
violates § 89.1003(a)(3)(ii) is  subject to  a 
civil penalty  of no t m ore th a n  $2,500 for 
each violation.

(3) A violation w ith  respect to
§  8 9 . 1 0 0 3  (a ) (1 ) ,  ( a ) ( 3 ) ( i ) ,  ( a ) (4 ) ,  o r  (a ) (6 )  
c o n s t i t u t e s  a  s e p a r a t e  o f f e n s e  w i t h  
r e s p e c t  to  e a c h  n o n r o a d  e n g in e .

(4) A violation  w ith  respect to
§ 89.1003(a)(3)(ii) constitu tes a separate 
offense w ith  respect to  each p art or 
com ponent. Each day of a  v io lation  w ith  
respect to  § 89.1003(a)(5) constitu tes a 
separate offense.

(5) A person  w ho violates
§ 89.1003(a)(2) or (a)(5) is  subject to  a 
civil penalty  of no t m ore th an  $25,000 
per day of violation.

(b ) C ivil a c tion s. T h e A d m i n i s t r a t o r  
m a y  c o m m e n c e  a  c i v i l  a c t i o n  t o  a s s e s s  
a n d  r e c o v e r  a n y  c i v i l  p e n a l t y  u n d e r  
p a r a g r a p h  (a ) o f  t h i s  s e c t io n .

(1) A n action u n d e r th is  paragraph 
m ay be brought in  the  d istric t court of 
th e  U nited States for th e  d istric t in  
w hich  the  defendant resides or has the 
A dm inistrator’s p rinc ipa l p lace of 
business, and  the  court h as jurisd ic tion  
to  assess a civil penalty.

(2) In determ ining the am ount of a 
civ il penalty  to  be assessed u n d er th is 
paragraph, the  court is  to  take in to  
account the gravity of th e  violation, the 
econom ic benefit o r savings (if any) 
resulting  from the  v io lation , the  size of 
the  v iolator’s business, the  v io lator’s 
h istory  of com pliance w ith  T itle II o f the 
Act, action taken to  rem edy the  
violation, the  effect o f the penalty  on the 
violator’s ability  to  con tinue in  
business, and  such  o ther m atters as 
justice m ay require.

(3) In any such  action, subpoenas for 
w itnesses w ho are requ ired  to  attend  a 
d istric t court in  any d istric t m ay run  
in to  any other d istrict.

(c) A d m in istrativ e a ssessm en t o f  
certa in  p en a ltie s— (1) A d m in istrativ e  
p en a lty  au th ority . In  lieu  of 
com m encing a civil ac tion  u nder 
paragraph (b) of th is section, the  
A dm inistrator m ay assess any civil 
penalty  prescribed in  paragraph (a) of 
th is  section, except th a t the  m axim um  
am ount of penalty  sought against each 
v iolator in  a penalty  assessm ent 
proceeding shall no t exceed $200,000, 
un less the A dm inistrator and  the 
A ttorney General jointly  determ ine that 
a m atter involving a larger penalty  
am ount is appropriate for adm inistrative 
penalty  assessm ent. A ny such 
determ ination  by the  A dm inistrator and 
the  A ttorney General is n o t subject to 
judicial review . A ssessm ent of a civil 
penalty  shall be by an  order m ade on 
the  record after opportun ity  for a 
hearing held  in  accordance w ith  the 
procedures found at part 22 of this 
chapter. The A dm inistrator may 
com prom ise, or rem it, w ith  or w ithout 
conditions, any adm inistrative penalty 
w hich  m ay be im posed u n d er this 
section.

(2 ) D eterm in in g am ou n t. In 
determ ining the  am ount of any civil 
penalty  assessed un d er th is  paragraph, 
th e  A dm inistrator shall take into 
account the  gravity of the  violation, the 
econom ic benefit or savings (if any) 
resulting  from the violation , the size of 
th e  violator’s business, the  v iolator’s 
h isto ry  of com pliance w ith  T itle II of the 
Act, action taken to  rem edy the 
violation, the  effect of the  penalty  on the 
vio lator’s ability  to  con tinue in  
business, and  such o ther m atters as 
justice m ay require.

(3) E ffec t o f  a d m in istra to r’s  action .
(i) A ction by the A dm inistrator under

th is  paragraph does no t affect or lim it 
the  A dm inistrator’s au thority  to  enforce 
any provisions of the  Act; except that 
any violation w ith  respect to  w hich  the 
A dm inistrator has com m enced and  is 
diligently  prosecuting an  action under 
th is  paragraph, or for w h ich  the 
A dm inistrator has issued  a final order
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not subject to further judicial review  
and for w hich  the violator has paid  a 
penalty assessm ent un d er th is  
paragraph shall no t be the  subject of a 
civil penalty  action  un d er paragraph (b) 
of th is section.

(ii) No action  by the  A dm inistrator 
under th is paragraph shall affect a 
person’s obligation to  com ply w ith  a 
section of th is  part.

(4) Finality of order. A n order issued 
under th is  subsection  is  to  becom e final 
30 days after its  issuance un less a 
petition for judicial review  is filed 
under paragraph (c)(5) of th is  section.

(5) Judicial review. A person against 
whom a civil penalty  is assessed in  
accordance w ith  th is  subsection may 
seek review  of the  assessm ent in  the 
United States D istrict Court for the 
District of Colum bia or for the  d istric t in  
which the vio lation  is alleged to  have 
occurred, in  w h ich  such  person resides, 
or where the person ’s p rinc ipa l place of 
business is located, w ith in  the  30-day 
period beginning on the  date a civil 
penalty order is issued. The person shall 
sim ultaneously send  a copy of the  filing 
by certified m ail to  the A dm inistrator 
and the A ttorney General. The 
Administrator shall file in  the court 
within 30 days a certified copy, or 
certified index, as appropriate, of the 
record on w hich  the  order w as issued. 
The court is no t to  set aside or rem and 
any order issued  in  accordance w ith  the 
requirem ents of th is  paragraph unless 
substantial evidence does no t exist in  
the record, taken as a w hole, to  support 
the finding of a vio lation  or un less the 
Adm inistrator’s assessm ent of the 
penalty constitu tes an  abuse of 
discretion, and  th e  court is no t to 
impose additional civil penalties unless 
the A dm inistrator’s assessm ent of the 
penalty constitu tes an  abuse of 
discretion. In any proceedings, the 
United States m ay seek to recover civil 
penalties assessed un d er th is  section.

(6) Collection, (i) If any person fails to 
pay an assessm ent of a civil penalty  
imposed by the A dm inistrator as 
provided in  th is  part after the order 
making the assessm ent has becom e final 
or after a court in  an  action  brought 
under paragraph (c)(5) of th is  section 
has entered a final judgm ent in  favor of 
the A dm inistrator, the A dm inistrator 
shall request tha t the  A ttorney General 
bring a civil action in  an appropriate 
district court to  recover the  am ount 
assessed (plus in terest at rates 
established pursuan t to section 
6621(a)(2) of the In ternal Revenue Code 
of 1986 from the date of the final order 
or the date of final judgm ent, as the case 
may be). In such an  action, the  validity, 
amount, and appropriateness o f the 
penalty is not subject to  review.

(ii) A person  w ho fails to  pay on a 
tim ely basis the  am ount o f an 
assessm ent of a civ il penalty  as 
described in  paragraph (c)(6)(i) o f th is 
section shall be requ ired  to  pay, in  
addition  to  th a t am ount and  interest, the  
U nited S tates’ enforcem ent expenses, 
including atto rney’s fees and  costs for 
collection proceedings, and  a quarterly  
nonpaym ent penalty  for each quarter 
during w hich  the  failure to  pay  persists. 
The nonpaym ent penalty  is an  am ount 
equal to ten  percen t o f the aggregate 
am ount of tha t p e rso n ’s penalties and  
nonpaym ent penalties w hich  are u npaid  
as of the beginning of such quarter.

§ 89.1007 Warranty provisions.
(a) The m anufacturer of each nonroad  

engine m ust w arran t to  the  ultim ate 
purchaser and  each subsequent 
p u rchaser that the  engine is designed, 
built, and  equ ipped  so as to  conform  at 
the tim e of sale w ith  applicable 
regulations u n d er section  213 of the  Act, 
and is free from defects in  m aterials and  
w orkm anship w h ich  cause such  engine 
to  fail to  conform  w ith  applicable 
regulations for its w arran ty  period  (as 
determ ined u n d e r § 89.104-96).

(b) In the case of a nonroad  engine 
part, the  m anufacturer or rebuilder of 
the part m ay certify according to
§ 85.2112 tha t use of the part w ill not 
result in  a failure of the  engine to 
com ply w ith  em ission standards 
prom ulgated in  th is  part.

(c) For the  purposes of th is  section, 
the ow ner of any  nonroad  engine 
w arranted  u n d e r th is  part is responsible 
for the  proper m ain tenance of the  
engine. P roper m ain tenance inc ludes 
replacem ent an d  service, at the ow ner’s 
expense at a service establishm ent or 
facility of the ow ner’s choosing, such 
item s as spark plugs, points, 
condensers, and  any  other part, item , or 
device related  to  em ission control (but 
no t designed for em ission control) 
under the  term s of the  last sentence of 
section 207(a)(3) o f the  Act, un less such 
part, item , or device is covered by any 
w arranty not m andated  by th is  Act.

§89.1008 In-use compliance provisions.
(a) Effective w ith  respect to  nonroad 

vehicles, equ ipm ent, and  engines 
m anufactured during  m odel years 1996 
and  after:

(1) If the A dm inistra tor determ ines 
that a substantia l num ber of any class or 
category of engines, although properly  
m aintained and  used , do  no t conform  to 
the regulations prescribed un d er section 
213 of the  Act w hen  in  actual use 
throughout the ir recall period (as 
defined un d er § 89.104-96(b)), the  
A dm inistrator sha ll im m ediately notify 
the m anufacturer o f such nonconform ity

and  require th e  m anufacturer to subm it 
a p lan  for rem edying th e  nonconform ity 
of the  engines w ith  respect to  w hich  
such notification  is given.

(1) The m anufactu rer’s p lan  shall 
provide tha t the nonconform ity of any 
such engines w h ich  are properly  used  
and  m ain ta ined  w ill be rem edied  at the  
expense of the  m anufacturer.

(ii) If the  m anufacturer disagrees w ith 
such determ ination  of nonconform ity 
and  so advises the  A dm inistrator, the  
A dm inistrator sha ll afford the 
m anufacturer and  o ther in terested  
persons an  opportun ity  to  present the ir 
views an d  ev idence in  support thereof 
at a pub lic  hearing. U nless, as a result 
of such hearing, th e  A dm inistrator 
w ithdraw s such  determ ination  of 
nonconform ity, th e  A dm inistrator shall, 
w ith in  60 days after the  com pletion of 
such hearing, order the  m anufacturer to 
provide prom pt notification  of such 
nonconform ity in  accordance w ith  
paragraph (a)(2) o f th is  section. The 
m anufacturer sha ll com ply in  all 
respects w ith  the  requirem ents of 
subpart G of th is  part.

(2) A ny notification  required  to  be 
given by the  m anufacturer u n d er 
paragraph (a)(1) o f th is  section w ith  
respect to any class o r category of 
engines shall be given to  dealers, 
ultim ate purchasers, and  subsequent 
purchasers (if know n) in  such m anner 
and contain ing such  inform ation as 
required  in  subparts H and  I of th is  part.

(3) (i) The m anufacturer shall furnish 
w ith  each new  nonroad  engine w ritten  
instructions for th e  p roper m aintenance 
and  use of the  engine by the  u ltim ate 
purchaser as required  un d er § 89.109- 
96. The m anufacturer shall provide in 
boldface type on th e  first page of the 
w ritten  m ain tenance instructions notice 
tha t m aintenance, replacem ent, or repair 
of the em ission contro l devices and 
system s m ay be perform ed by any 
nonroad engine repa ir establishm ent or 
ind iv idual using any nonroad  engine 
part w h ich  has been  certified as 
p rovided in  § 89.1007(a).

(ii) The in struc tion  under paragraph
(3)(i) o f th is  section  m ust no t include 
any condition  on the  ultim ate 
purchaser’s using, in  connection  w ith  
such engine, any com ponent or service 
(other than  a com ponent or service 
provided w ithou t charge u n d e r the 
term s of the  purchase  agreement) w hich 
is identified  by brand , trade, or 
corporate nam e. Subject instructions 
also m ust no t d irectly  or indirectly  
distinguish  betw een service perform ed 
by the franchised  dealers o f such 
m anufacturer, o r any  o ther service 
establishm ents w ith  w hich  such 
m anufacturer has a com m ercial 
relationship , and  service perform ed by
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independen t nonroad  engine repair 
facilities w ith  w hich  such  m anufacturer 
has no com m ercial relationship.

(iii) The p rohib ition  of paragraph 
(a)(3)(ii) o f th is  section  m ay be w aived 
by  the  A dm inistrator if:

(A) The m anufacturer satisfies the  
A dm inistrator th a t th e  engine w ill 
function  properly  only if  the com ponent 
o r service so iden tified  is used in  
connection  w ith  such  engine, and

(B) T he A dm inistrator finds tha t such 
a w aiver is  in  th e  pub lic  interest.

(iv) In add ition , th e  m anufacturer 
shall ind icate by m eans of a label o r tag 
perm anently  affixed to  the engine that 
th e  engine is covered by a certificate of 
conform ity issued  for the  purpose of 
assuring achievem ent o f em ission

standards prescribed u n d e r section  213 
of the Act. T his label o r tag shall also 
contain  inform ation relating to  control 
o f em issions as prescribed u n d er 
§89.110-96.

(b) The m anufactu rer bears all cost 
obligation a dealer incurs as a resu lt of 
a requirem ent im posed  by paragraph (a) 
o f th is  section. T he transfer of any such 
cost obligation from a m anufacturer to  a 
dealer through franchise or other 
agreem ent is  p rohibited .

(c) If a m anufacturer inc ludes in  an 
advertisem ent a statem ent respecting 
the  cost o r value of em ission control 
devices or system s, th e  m anufacturer 
shall set forth in  th e  statem ent the  cost 
or value attribu ted  to  these devices or 
system s by the Secretary of Labor

(through the Bureau of Labor Statistics). 
The Secretary of Labor, and  h is or her 
representatives, has th e  sam e access for 
th is  purpose to  the  books, docum ents, 
papers, and  records of a m anufacturer as 
the  Com ptroller G eneral has to  those of 
a rec ip ien t o f assistance for purposes of 
section 311 of th e  Act.

(d) A ny inspection  of a nonroad 
engine for purposes of paragraph (a)(1) 
of th is  section, after its  sale to the 
u ltim ate purchaser, is  to be m ade only 
if the ow ner of such  vehicle or engine 
-voluntarily perm its such inspection  to 
be m ade, except as m ay be provided by 
any state or local inspection  program.
(FR Doc. 94-13956 Filed 6 -1 6 -9 4 ; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 333 and 369 
[Docket No. 75N-183H]

RIN 0905-AA06

Topical Antimicrobial Drug Products 
for Over-the-Counter Human Use; 
Tentative Final Monograph for Health- 
Care Antiseptic Drug Products

AGENCY: Food &nd Drug A dm inistration, 
HHS.
ACTION: N otice of proposed rulem aking.

SUMMARY: T he Food and  Drug 
A dm inistration  (FDA) is issuing a notice 
of p roposed  rulem aking in  the  form of 
an  am ended  tentative final m onograph 
tha t w oiild  establish conditions un d er 
w hich  over-the-counter (OTC) topical 
health-care an tiseptic drug products are 
generally recognized as safe and 
effective and  no t m isbranded. FDA is 
issuing th is  notice of proposed 
rulem aking to  am end (he previous 
notice of proposed  rulem aking on 
top ical antim icrobial drug products (see 
the  F edera l Register of January^», 1978, 
43 FR 1210) after considering the  public 
com m ents on that notice and  other 
inform ation in  the  adm inistrative record 
for th is  rulem aking. FDA is also 
requesting data and  inform ation 
concerning th e  safety and  effectiveness 
of top ical antim icrobials for use as hand  
san itizers o r d ips. This proposal is part 
of the  ongoing review  of OTC drug 
products conducted  by FDA.
DATES: W ritten  com m ents, objections, or 
requests for an  oral hearing on the 
proposed regulation  before the 
Com m issioner of Food and Drugs by 
Decem ber 14,1994. Because of the 
length and  com plexity  of th is  proposed 
regulation, the  agency is allow ing a 
period  of 180 days for com m ents and  
objections instead  of the  norm al 60 
days. N ew  data by June 19,1995. 
Com m ents on  the  new  data by August
17,1995. W ritten  Comments on the 
agency’s econom ic im pact 
determ ination  by December 14,1994. 
ADDRESSES: W ritten com m ents, 
objections, new  data, or requests for an  
oral hearing to  the  Dockets M anagem ent 
B ranch (HFA-305), Food and  Drug 
A dm inistra tion , rm . 1 -23 ,12420  
P arklaw n Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
W illiam  E. G ilbertson, Center for Drug 
Evaluation an d  Research (HFD-810), 
Food and  Drug A dm inistration, 5600 
F ishers Lane, Rockville, MD 20857, 
301-594-5000.

SUPPLEMENTARY INFORMATION: In the 
F edera l R egister of Septem ber 13,1974 
(39 FR 33103), FDA published , un d er 
§ 330.10(a)(6) (21 CFR 330.10(a)(6)), an 
advance notice of p roposed rulem aking 
to establish a m onograph for OTC 
topical antim icrobial drug products, 
together w ith  the  recom m endations of 
the  A dvisory Review Panel on  OTC 
T opical A ntim icrobial I Drug P roducts 
(A ntim icrobial I Panel), w h ich  w as the 
advisory review  panel responsible for 
evaluating  data on the  active ingredients 
in  th is  drug class. Interested persons 
w ere inv ited  to  subm it com m ents by 
Novem ber 12,1974. Reply com m ents in  
response to  com m ents filed in  the in itial 
com m ent period  could  be subm itted  by  
Decem ber 12,1974. In response to 
num erous requests, th e  agency issued  a 
notice in  the  F edera l Register o f 
O ctober 17 ,1974  (39 FR 37066) granting 
an  extension of the  deadline for 
com m ents u n til December 12 ,1974 , and 
for rep ly  com m ents u iitil January 13, 
1975.

In the F edera l Register of January 6, 
1978 (43 FR 1210), FDA published , 
un d er § 330.10(a)(7), a notice of 
p roposed  ru lem aking to establish a 
m onograph for OTC topical 
antim icrobial drug products, based on 
the  recom m endations of the 
A ntim icrobial I Panel and  the  agency’s 
response to  com m ents subm itted  
follow ing publication  of the  advance 
notice of proposed  rulem aking.
Interested  persons w ere inv ited  to  
subm it objections or requests for oral 
hearing by February 6 ,1978 . In response 
to num erous requests to extend the  tim e 
period  for subm itting  objections or 
requests for oral hearing, the  agency 
issued  a no tice in  the  F ederal Register 
of February 3 ,1978  (43 FR 4637) 
granting an  extension of the deadline to  
M arch 6 ,1978 . During th is  tim e period, 
the agency received 6 petitions that 
requested  reopening the adm inistrative 
record an d  11 requests for an  oral 
hearing. In a  notice pub lished  in  the 
F ederal R egister of M arch 9 ,1 9 7 9  (44 
FR 13041), the  agency deferred action 
on the  requests for a hearing, bu t 
granted the petitions to  reopen the  
record to  allow  in terested  persons to 
subm it com m ents and  any new  or 
additional data by  June 7 ,1979 , and 
reply  com m ents by  July 9 ,1979 . FDA 
also stated its  in ten t to  publish  an  
updated  (am ended) tentative final 
m onograph based  on the review  and  
evaluation  of new  subm issions and  a 
réévaluation  of existing data.

In a no tice pub lished  in  the  F ederal 
R egister of O ctober 26 ,1979  (44 FR 
61609), the  agency again reopened  the  
adm inistrative record  for the subm ission 
of new  data by M arch 26 ,1980, and  for

com m ents on  the  new  data by M ay 27, 
1980. T his action  w as taken to perm it 
m anufacturers to  subm it the resu lts of 
testing to  FDA as expeditiously  as 
possible p rio r to  establishm ent of a final 
m onograph.

Subsequent to  the June 7 ,1979, 
closing date for the  subm ission of new  
data, and  p rio r to  the  October 26,1979, 
reopening of the  adm inistrative record, 
data an d  inform ation w ere subm itted  to 
FDA. In a no tice published  in  the 
F edera l R egister of M arch 21,1980  (45 
FR 18398), the  agency advised tha t it 
had  reopened  th e  adm inistrative record 
for OTC top ical antim icrobial drug 
products to  allow  for consideration  of 
data an d  inform ation that had  been filed 
in  the  Dockets M anagem ent Branch after 
the  date th e  adm inistrative record on 
the  ten tative final m onograph had  
officially closed  on M arch 6 ,1978 . The 
agency concluded  tha t any new  data 
and inform ation filed prior to  M arch 21, 
1980, shou ld  be  available to  the agency 
in  developing a p roposed regulation in 
the form of a ten tative final monograph.

In a notice pub lished  in  the  Federal 
Register on  January 5 ,1982  (47 FR 436), 
the agency advised  tha t it h ad  again 
reopened  the  adm inistrative record for 
OTC top ical antim icrobial drug 
products to  allow  for consideration  of 
the  recom m endations of the  Advisory 
Review Panel on  OTC M iscellaneous 
External Drug P roducts (M iscellaneous 
External Panel) on  m ercury-containing 
drug products. Interested persons were 
inv ited  to  subm it com m ents by April 5, 
1982, and  rep ly  com m ents by  May 5, 
1982. FDA sta ted  tha t the proceeding to 
develop a m onograph for m ercury- 
contain ing drug p roducts w ould  be 
m erged w ith  th e  general proceeding to 
establish a  m onograph for OTC topical 
antim icrobial drug products.

In a notice pub lished  in  the  Federal 
Register on  M ay 21 ,1982 (47 FR 22324), 
the agency advised  tha t it h ad  again 
reopened  the  adm inistrative record for 
OTC top ical antim icrobial drug 
products to  allow  for consideration of 
the  recom m endations of the 
M iscellaneous External Panel on alcohol 
drug products. Interested persons were 
inv ited  to  subm it com m ents by  August 
19 ,1982 , and  rep ly  com m ents by 
Septem ber 20 ,1982 . The notice stated 
tha t the  proceeding to  develop a 
m onograph for alcohol drug products 
w ould  be m erged w ith  the  general 
proceeding to  establish  a m onograph for 
OTC top ical antim icrobial drug 
products.

In th e  F ed era l Register of September 
7 ,1982  (47 FR 39406), FDA issued a 
notice to  reopen  the adm inistrative 
record  for OTC topical antim icrobial 
drug products to  allow  for consideration
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of the M iscellaneous External P anel’s 
recom m endations on  topical 
antim icrobial drug products used  for the 
treatm ent of d iaper rash. The agency 
discussed top ical antim icrobial active 
ingredients for th is  use in  the  Federal 
Register o f June 20 ,1990  (55 FR 25246).

In accordance w ith  § 330.10(a)(10), 
the data an d  inform ation considered by 
the Panels w ere p u t on  public display 
in the Dockets M anagem ent Branch 
(address above), after deletion  of a sm all 
am ount o f trade secret inform ation. In 
response to  th e  prev ious tentative final 
monograph an d  th e  advance notice of 
proposed ru lem aking for m ercury- 
containing drug p roducts and the 
advance no tice o f p roposed rulem aking 
for alcohol drug products, 4 drug 
m anufacturers’ associations, 44 drug 
m anufacturers, 1 m edical device 
manufacturer, 1 drug distributor, 2 
medical schools, 2 research laboratories, 
1 law firm, and  1 consulting firm 
subm itted com m ents. Copies of the 
comments received are also on public 
display m  the  Dockets M anagem ent 
Branch.

The advance no tice of proposed 
rulemaking, w h ich  w as published  in  the 
Federal R egister o f Septem ber 13,1974 
(39 FR 33103), w as designated as a 
“proposed m onograph” in  order to 
conform to term inology used  in  the OTC 
drug review  regulations (§ 330.10). 
Similarly, th e  no tice of proposed 
rulemaking, w h ich  w as published  in  the 
Federal R egister of January 6 ,1978  (43 
FR 1210), w as designated  as a “ tentative 
final m onograph.” T he present 
docum ent is also designated as a 
“tentative final m onograph.” The legal 
status of each ten tative final m onograph, 
however, is tha t of a  proposed rule. The 
present docum ent is  a reproposal 
regarding health-care an tiseptic drug 
products.

This antim icrobial rulem aking is 
broad in  scope, encom passing products 
that may contain  the  sam e active 
ingredients, b u t are labeled and 
marketed for different in tended  uses.
For exam ple, one group of products is 
primarily used  by consum ers for “ first 
aid” and inc ludes sk in  antiseptics, skin 
wound cleansers, and  skin w ound 
protectants. A nother group of products, 
antiseptic handw ashes, are used  by 
consumers on a m ore frequent, even 
daily, basis and  inc ludes p roducts for 
personal use in  th e  hom e, such as w hen  
caring for invalids an d  during  family 
illness. A th ird  group of p roducts is 
generally in tended  for use by hea lth  
professionals and  inc ludes health-care 
personnel handw ashes, patien t 
preoperative sk in  preparations, and 
surgical hand  scrubs.

In order to  expedite  the  com pletion of 
the  first a id  section  of th e  antim icrobial 
m onograph, the  agency pub lished  a 
separate ten tative final m onograph for 
these products in  th e  F edera l Register 
o f July 22 ,1991  (56 FR 33644). The non- 
first a id  uses o f top ical antim icrobials, 
now  iden tified  as “health-care 
an tisep tics ,” are addressed  in  th is 
docum ent. A lthough the  am ended 
ten tative final m onographs for first-aid 
antisep tics and  health-care antiseptics 
are being pub lished  separately, both 
categories w ill eventually  be included  
u n d e r part 333 (21 CFR part 333).

The agency also has decided  tha t OTC 
topical antim icrobial and  topical 
antib io tic drug p roducts should  be 
inc luded  w ith in  the  sam e m onograph. 
A lthough an  advance notice of proposed 
rulem aking to  estab lish  a m onograph for 
OTC top ical an tib io tic drug products 
w as pub lished  u n d e r part 342 (21 CFR 
part 342) on A pril 1 ,1 9 7 7  (42 FR 
17642), the  final m onograph for those 
p roducts w as issued  on December 11, 
1987 (52 FR 47312) as a new  subpart of 
the  OTC top ical antim icrobial 
m onograph, part 333, subpart B— 
T opical F irst A id A ntib io tic Drug 
Products. Subpart A w ill cover first aid 
an tisep tic  drug products; subpart C w ill 
cover antifungal drug products; subpart 
D covers acne drug products; and  new  
subpart E w ill cover health-care 
an tisep tic  drug products.

In th is  ten tative final m onograph 
(proposed rule) to  establish  subpart E of 
part 333, FDA states its  position  on the 
establishm ent o f a m onograph for OTC - 
health-care an tisep tic  drug products. 
T his docum ent addresses only those 
com m ents and  data  concerning the 
prev ious antim icrobial ten tative final 
m onograph th a t a re related  to  “non-first 
a id  u ses,” inc lud ing  products for 
personal u se  in  the  hom e and  products 
used  by health-care professionals.

This proposal constitu tes FDA’s 
réévaluation  of th e  January 6 ,1978  
ten tative final m onograph based on the 
com m ents received an d  the  agency’s 
independen t evaluation  of the 
M iscellaneous E xternal P anel’s reports 
on  OTC alcohol an d  m ercury-containing 
drug p roducts an d  the  com m ents 
received. The follow ing sections of the 
January 6 ,1 9 7 8  ten tative final 
m onograph for top ical antim icrobial 
drug products are being addressed in  
th is  docum ent: §§ 333.1, 333.3, 333.30, 
333.50, 333.85, 333.87, 333,97, and  
333.99. The follow ing sections of the 
advance notice o f p roposed  rulem aking 
for alcohol drug p roducts are being 
addressed  in  th is  docum ent: §§ 333.55 
and  333.98. M odifications have been 
m ade for clarity  a n d  regulatory accuracy 
and  to  reflect new  inform ation. Such

new  inform ation has been  placed on file 
in  the  Dockets M anagem ent Branch 
(address above). These m odifications are 
reflected in  the follow ing sum m ary of 
the com m ents and  FDA’s responses to 
them . (See section I.)

The OTC drug procedural regulations 
(21 CFR 330.10) prov ide tha t any testing 
necessary to  resolve th e  safety or 
effectiveness issues tha t formerly 
resu lted  in  a Category III classification, 
and  subm ission to  FDA of the results of 
tha t testing or any o ther data, m ust be 
done during the OTC drug rulem aking 
process before th e  establishm ent of a 
final m onograph. A ccordingly, FDA 
does no t use the  term s “Category I” 
(generally recognized as safe and 
effective and  no t m isbranded),
“Category II” (not generally recognized 
as safe and  effective or m isbranded), 
and  “Category III” (available data are 
insufficient to  classify as safe and 
effective, and  further testing is required) 
at the final m onograph stage. In place of 
Category I, the  term  “m onograph 
cond itions” is used; in  place of 
Categories II and  III, th e  term  
“nonm onograph cond itions” is used.
T his docum ent reta ins th e  concepts of 
Categories I, II, and  III at the  tentative 
final m onograph stage.

The agency adv ises  th a t the 
conditions un d er w h ich  th e  drug 
products tha t are subject to  th is  
m onograph w ould  be generally 
recognized as safe and  effective and not 
m isbranded (m onograph conditions) 
w ill be effective 12 m onths after the 
date o f publication  of the  final 
m onograph in  the F edera l Register. On 
or after tha t date, no  OTC drug product 
that is subject to  the m onograph and 
that contains a nonm onograph 
condition , i.e., a co n d itio n  tha t w ould  
cause the  drug to  be no t generally 
recognized as safe an d  effective or to be 
m isbranded, m ay be in itially  in troduced  
or in itia lly  delivered  for in troduction  
in to  in terstate com m erce un less it is  the 
subject o f an  approved  application  or 
abbreviated application  (hereinafter 
called  application). Further, any OTC 
drug p roduct subject to  th is  m onograph - 
tha t is repackaged or relabeled after the 
effective date o f the m onograph m ust be 
in  com pliance w ith  the  m onograph 
regardless of th e  date the  p roduct was 
in itially  in troduced  o r in itia lly  
delivered  for in troduction  in to  interstate 
com merce. M anufacturers are 
encouraged to  com ply vo luntarily  w ith  
the  m onograph at th e  earliest possible 
date.

In the  advance no tice of proposed 
rulem aking for OTC top ical 
antim icrobial drug p roducts (39 FR 
33103), the  agency suggested tha t the  
conditions in c lu d ed  in  th e  m onograph



31404 F e d e ra l  R e g is te r /  Vol. 5 9 ,  No* 1 1 6  /  Friday, June 1 7 , 1 9 9 4  /  Proposed Rules

(Category I) be effective 3 0  days after the  
date of publication of th e final 
m onograph in the F e d eral Register and  
that th e conditions exclud ed  from the  
m onograph (Category II) be elim inated  
from  OTC drug p roducts effective 6  
m onths after the date of publication of 
the final m onograph, regardless of  
w hether further testing w as undertaken  
to justify th eir future use. Experience  
has show n that relabeling of products  
covered  by the m onograph is necessary  
in order for m anufacturers to com ply  
w ith the m onograph. N ew  labels 
containing th e m onograph labeling have  
to be w ritten , ordered, received , and  
incorporated  into the m anufacturing  
process. T h e agency has determ ined that 
it is im p ractical to  exp ect new  labeling 
to be in  effect 30  days after the date of 
publication of the final m onograph. 
E xperience has show n also that if the  
deadline for relabeling is too short, the 
agency is burdened w ith  extension  
requests and  related paperw ork.

In addition, som e p roducts w ill have  
to be reform ulated to com p ly w ith the  
m onograph. Reform ulation often  
involves th e need to do stability testing 
on the new  product. A n  accelerated  
aging process m ay be used to test a new  
form ulation; how ever, if the stability  
testing is not successful, and if  further 
reform ulation is required, there could  be 
a further delay in having a new  product 
available for m anufacture. The agency  
w ishes to  establish a reasonable period  
of tim e for relabeling and reform ulation  
in  order to avoid an unnecessary  
disruption of the m arketplace that could  
n ot only result in econ om ic loss, but 
also interfere w ith  con su m ers’ access to  
safe and effective drug products. 
Therefore, the agency is proposing that 
the final m onograph be effective 12  
m onths after the date of its publication  
in  the F e d e ra l Register. T he agency  
believes th at w ithin  12  m onths after the  
date of publication m ost m anufacturers  
can  order n ew  labeling and reform ulate  
their p roducts and have them  in  
com p lian ce in  the m arketplace. If the 
agency determ ines that any labeling for 
a condition  included in the final 
m onograph should be im plem ented  
sooner than the 12-m onth  effective date, 
a shorter deadline m ay be established. 
Sim ilarly, if a  safety problem  is 
identified for a particu lar  
nonm onograph condition, a shorter 
deadline m ay be set for rem oval of that 
condition  from OTC drug products.

A ll “ OTC V olum es” cited  throughout 
th is docum ent refer to the subm issions 
m ade by interested persons pursuant to  
the call-for-data n otice  published in the  
F ed eral R egister o f January 7 ,1 9 7 2  (37  
FR  2 35) or to additional inform ation  
that has com e to the agen cy’s attention

since publication of th e ad van ce notice  
of proposed rulem aking. T he volum es 
are on public display in  th e Dockets 
M anagem ent B ranch  (address above).

I. T h e A gency’s  T en tative Conclusions  
on th e Com m ents and Reply Com m ents

A . G en era l C om m en ts
1. T w o com m ents contended that 

OTC drug m onographs are interpretive, 
as opposed to substantive, regulations. 
One com m ent referred to  statem ents on  
this issue subm itted earlier to  other OTC  
drug rulem aking proceedings.

T h e agency addressed th is issue in 
paragraphs 85 through 91  o f the 
pream ble to the p rocedures for 
classification of OTC drug products, 
published in the F e d e ra l R egister of 
M ay 1 1 ,1 9 7 2  (37  FR  9 4 6 4  at 947 1  to 
9 4 7 2 ), and  in paragraph 3 of the  
pream ble to the tentative final 
m onograph for OTC antacid  drug 
p roducts, published in  the Fed eral 
R egister of Novem ber 1 2 ,1 9 7 3  (38 FR  
3 1 2 6 0 ). FDA reaffirm s th e conclusions  
stated in  those docum ents. Court 
decisions have confirm ed the agency ’s 
authority to issue substantive  
regulations by rulem aking. (S e e .e .g ., 
N ation a l N u trition al F o o d s  A ssoc ia tion
v. W ein berger, 5 1 2  F .2 d  6 8 8 , 6 9 6  to 6 9 8  
(2d  Cir. 1 9 75) and N ation a l A ssocia tion  
o f  P h a rm a ceu tica l M an u factu rers  v. 
FDA, 4 8 7  F . Supp. 4 1 2  (S.D .N .Y. 1 980), 
a ff  d , 6 3 7  F .2 d  8 8 7  (2d  Cir. 1 9 81).)

2. One com m ent pointed out that 
u nder “ Subpart B— A ctive Ingredients” 
of the tentative final m onograph, no  
CFR part num ber w as assigned to the  
category “ skin an tisep tic.” H ow ever, 
part num bers w ere assigned to other 
categories w ithout any Category I 
ingredients, w ith the term  “reserved” in 
parentheses. The com m ent requested  
that this om ission be corrected  in the  
am ended tentative final m onograph.

T h e om ission pointed out by the  
com m ent w as an oversight. H ow ever, it 
is  n o  longer n ecessary to assign a  CFR  
p art num ber to the category “ skin 
an tisep tic,” because skin antiseptics  
have been included in broader 
categories identified as first aid  
antiseptics in  the am ended tentative  
final m onograph for first aid  antiseptics  
(56  FR  3 3 6 4 4 ) and as h ealth-care  
antiseptics in  this tentative final 
m onograph. (See section  I.B ., com m ent
3.) A ll Category I first aid antiseptic and  
h ealth-care antiseptic active ingredients 
have been listed in  the am ended  
tentative final m onograph under subpart 
A  and subpart E , respectively .

B. G en era l C om m en ts on  A n tim icrob ia ls

3. A  num ber of com m ents objected to  
the P an el’s recom m endation for separate

statem ents of identity in th e labeling of 
p roducts containing the sam e  
antim icrobial active ingredient. A s an 
exam ple, several com m ents noted that 
povidone-iodine has several 
professional u ses (health-care personnel 
handw ash, skin an tisep tic, and surgical 
band scrub) and m arketing a  product in 
conform ance w ith  tw o or m ore product 
categories becom es difficult because  
there are different labeling requirements 
for each  drug p rod u ct category. Some 
com m ents requested FD A to  com bine  
the drug prod u ct category designations 
or to add a new  m ultipurpose product 
category th at allow s th e com bining of 
labeling indications now  included in 
several prod u ct categories. One 
com m ent specifically recom m ended  
that the agency con sid er changing  
p rod u ct class designations an d /or  
adding a new  prod u ct class "M ulti 
Purpose Skin P rep ” or “Skin P rep ,” 
w ith the indications for u se including  
those listed u nder § 3 3 3 .8 5  (health-care 
personnel hand w ash), §  3 3 3 ,8 7  (patient 
preoperative skin preparation), § 333.90  
(skin antiseptic), and § 3 3 3 .9 7  (surgical 
hand scrub).

A nother com m ent stated that the 
w ord “skin” w as superfluous because 
all OTC antiseptics are intended only 
for u;se on the skin; still another 
com m ent contended th at the statement 
of identity “ an tisep tic” is preferable to 
“ skin an tisep tic” because th ese  
p roducts are used on cu ts , scratches, 
and m u cou s m em branes as w ell as skin.

In response to  the advance notice of 
proposed rulem aking and reopening of 
the adm inistrative record  for alcohol 
drug p rod u cts for top ical antimicrobial 
OTC use published in  the Fed eral  
R egister of M ay 2 1 ,1 9 8 2  (47  FR 22324), 
one com m ent objected to  the statement 
o f identity in proposed § 333 .98(a)  
w h ich  read , “ alcoh ol for topical 
antim icrobial u se ,” (47  FR  2 2 3 2 4  at 
2 2 3 3 2 ). T he com m ent stated that this 
term  w ould be confusing to the 
con su m er and suggested th e  term  
“ an tisep tic for the skin .”

T he agency agrees that OTC topical 
antim icrobial drug p rod u cts need not 
have m ultiple statem ents of identity. In 
review ing die statem ents of identity 
recom m ended by the A ntim icrobial 1 
Panel (39  FR 3 3 1 0 3 ), i.e ., health-care  
personnel handw ash, patient 
preoperative skin preparation, skin 
an tisep tic, surgical hand scrub, and the 
statem ent of identity recom m ended by 
the M iscellaneous E xtern al Panel (47 FR 
2 2 3 2 4 ), i .e ., alcoh ol for top ical 
antim icrobial use, the agency has 
determ ined th at the general term  
"a n tisep tic” broadly describes all 
proposed prod u ct categories and reflects 
the basic intended uses of these



Federal Register /  V ol. 59, N o. 116 /  F r id a y , June 17, 1994  /  P ro p o se d  Rules 31405

products. T he agency believes that the  
statement of identity o f “m ultiple  
purpose skin p rep ” or “ skin p rep ” 
recom m ended by one com m ent w ould  
not as clearly  and Succinctly describe  
the use of these p rod u cts as the  
statement of id entity  “ an tisep tic.” As 
discussed in  section  L B ., com m ent 5 , 
the agency is also proposing an  
additional term  “ antiseptic handw ash” 
as a statem ent of identity to  describe  
products for hom e use.

As discussed in  the first aid  antiseptic  
segment of th is rulem aking (56  FR  
33644 at 3 3 6 4 7 ), the term  “ skin” has  
been deleted from th e previously  
proposed statem ent of identity “skin  
antiseptic.” A lthough several com m ents  
felt that the w ord  “ skin” w as  
superfluous, the agency h as no objection  
to the statem ent “ an tisep tic for the 
skin” or “skin an tisep tic” appearing  
elsewhere in the labeling of these  
products as additional inform ation to  
the consum er o r health-care  
professional, provided it does not 
appear in any portion of the labeling  
required by the m onograph and does not 
detract from such  required inform ation. 
(See section I X ,  com m ent 19.)

As stated in  the first aid  antiseptic  
segment of th is rulem aking (56  FR  
33644 at 3 3 6 4 7 ), the agency believes 
that the term  “ an tisep tic” is readily  
understood by consum ers. T he agency  
also finds this to be true for health  
professionals. T he agency is therefore  
proposing the term  “ an tisep tic” as the  
general statem ent of identity for all OTC  
topical antim icrobial ingredients  
included in this tentative final 
monograph. Further, FD A is also  
proposing that m anufacturers m ay have  
an option to provide an alternate  
statement of identity describing only the  
specific intended use(s) of th e product. 
Specifically, the agency is proposing  
that the statem ent of identity for 
antiseptic drug products in § 333 .4 5 0 (a )  
read as follows: “ T he labeling of a 
single-use p roduct con tains the  
established nam e of the drug, if  any, and  
identifies the prod u ct as an  ‘an tisep tic’ 
and/or w ith the appropriate statem ent of  
identity described in  §§  3 3 3 .4 5 5 (a ),  
333.460(a), or 3 3 3 .4 6 5 (a ). T h e labeling 
of a m ultiple-use prod u ct con tains the  
established nam e of the drug, if any, and  
may use the single statem ent of identity  
‘antiseptic’ an d /or th e appropriate  
statements of identity described in  
§§ 333 .455(a ), 3 3 3 .4 6 0 (a ), and  
333.465(a). W hen ‘an tisep tic’ is  used as 
the only statem ent o f  identity on a 
single-use or a m ultiple-use p roduct, the  
intended use(s), su ch  as patient 
preoperative skin preparation, is to  be  
included under the indications. For  
multiple-use p roducts, a  statem ent of

the intended u se should also precede  
the specific d irections for each  u se .”

T he agency believes th at th e proposed  
labeling for these m ultiple-use products  
is flexible and provides m anufacturers  
w ith a num ber o f options. H ow ever, the  
agency recognizes that som e  
m anufacturers m ay w ish  to. label their 
antiseptic drug p roducts w ith  all o f the  
allow able indications for a particular 
active ingredient and that th is m ay give 
rise to difficulties in  incorporating all of 
the inform ation on a p rod u ct’s various  
uses in  th e lim ited space on  an OTC  
label. T he agency w ishes to point out 
that som e portions o f the proposed  
indications are optional, i .e ., the  
exam ples included in  b oth  the  
an tisep tic and h ealth-care personnel 
handw ash indications, and  need  not be  
incorporated  in the labeling at all. In 
addition, m anufacturers are free to  
design w ays of incorporating all the  
inform ation on the various u ses of their 
drug prod u ct through the use of flap 
labels, redesigned packages, o r package 
inserts.

The agency is  providing several 
exam ples of labeling for an  antiseptic  
p rod u ct containing povidone-iodine  
w hen labeled as a single-use or as a 
m ultiple-use prod u ct, as follow s:

1. W hen labeled as a single-use  
p roduct, i.e ., patient preoperative skin  
preparation.

a. Established nam e: povidone-iodine.
b. Statem ent of identity (any of these  

is acceptable):
(1) “an tisep tic” ;
(2) “patient preoperative skin  

preparation” ;
(3) “an tisep tic/patien t preoperative  

skin preparation .”
c. Indications:
(1) W hen only “ an tisep tic” is used in  

the statem ent of identity:
“ Patient preoperative skin  

preparation:
H elps to red u ce b acteria that 

potentially can  cau se skin in fection .”
(2) W hen patient preoperative skin 

preparation is used  as or in clu ded  as 
part of the statem ent of identity : “ Helps 
to  red u ce bacteria th at potentially can  
cause skin infection.”

d. D irections: (Insert d irections in 
§ 33 3 .4 6 0 (d ).)

2. W hen labeled as a m ultiple-use  
prod u ct, i.e ., patient p reoperative skin  
preparation, antiseptic handw ash or 
h ealth-care personnel handw ash, and  
surgical hand scrub.

a. Established nam e: povidone-iodine.
b. Statem ent of identity (any of these  

is  acceptable):
(1) “ an tisep tic” ;
(2) “ patient preoperative skin  

preparation, antiseptic handw ash or 
h ealth-care personnel handw ash, and- 
surgical hand scrub” ;

(3) “ an tisep tic/patien t preoperative  
skin preparation, antiseptic handw ash  
or h ealth-care personnel handw ash, and  
surgical hand scrub .”

c. Indications: Irrespective of w hich  
statem ent of identity is used, the  
follow ing is required: “Patient 
preoperative skin preparation: H elps to  
red u ce b acteria that potentially can  
cause skin infection. A ntiseptic  
handw ash: F o r handw ashing to reduce  
bacteria on the skin (w hich  m ay be 
follow ed by one or m ore of the  
following: after changing diapers, after 
assisting ill persons, o r before con tact 
w ith a person u nder m ed ical care  or 
treatm ent). H ealth-care personnel 
handw ash: H andw ash to help reduce  
bacteria th at potentially can  cause  
disease or F o r handw ashing to reduce  
b acteria on th e skin (w hich m ay be 
follow ed by one or m ore of the  
following: after changing diapers, after 
assisting ill persons, or before con tact 
w ith a person u nder m ed ical care  or 
treatm ent). Surgical hand scrub: 
Significantly red u ces the num ber of  
m icro-organism s on the hands and  
forearm s prior to surgery or p atient 
ca re .”

d. D irections: T he follow ing is 
required: Patient preoperative skin  
preparation: (Insert directions in
§ 3 3 3 .4 6 0 (d ).) A ntiseptic handw ash or 
health-care personnel handw ash: (Insert 
directions in § 3 3 3 .4 5 5 (c ).)  Surgical 
handscrub: (Insert d irections in  
§ 3 3 3 .4 6 5 (c ).)

4 . O ne com m ent requested that 
scrubbing devices such  as brushes or 
sponges that are im pregnated w ith  
approved antim icrobial ingredients be 
in clu ded  in the m onograph. A nother 
com m ent requested clarification  of the  
agen cy’s view s on trays or kits that 
contain  povidone-iodine and disposable 
instrum ents (scissors, forceps, and  
hem ostats) packed in  a sterile package, 
w h ich  are designed to red u ce the  

-in cid en ce  of cross-infection  in  hospitals.
This tentative final m onograph does 

not provide for the use of devices such  
as brushes or sponges im pregnated w ith  
antim icrobials, or of trays or kits that 
con tain  povidone-iodine and disposable  
instrum ents, because the m onograph is 
intended to  regulate only OTC drug  
active ingredients. S ince these  
com m ents w ere subm itted, the agency  
has established procedures (see 21 CER 
part 3) describing how  it determ ines  
w h ich  agency com ponent has prim ary  
jurisdiction for the prem arket review  
and regulation of p roducts com prised  of 
any com bination of a drug and a device. 
In addition, interested parties are  
encouraged to  read the following  
docum ent (Ref. 1) for guidance: 
“ In tercen ter A greem ent B etw een the
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Center for Drug Evaluation and Research  
and the Center for D evices and  
Radiological H ealth.” (See § 3 .5  (21 CFR  
3 .5 ).) T his agreem ent is on file in  the  
D ockets M anagem ent B ranch  (address  
above).

(1) Intercenter A greem ent Betw een  
the Center for Drug Evaluation and  
R esearch and the Center for D evices and  
Radiological H ealth in OTC Vol.
2 3 0 0 0 1 , Docket No. 7 5 N -1 8 3 H , Dockets 
M anagem ent Branch.

5. One com m ent expressed  concern  
that the tentative final m onograph failed  
to  provide consum ers w ith  an  
antibacterial skin cleanser for hom e use. 
T he com m ent noted that, in  addition to  
professional health care personnel, 
m any consum ers have a need for 
cleansing products containing  
antibacterial agents for the purpose of 
prom oting good individual and family 
hygiene. U ses for such  p rod u cts include  
the following: (1) To red u ce b acteria on  
the hands and face to a greater extent 
than can  be accom plished  w ith  ordinary  
soap, and to prevent accu m u lation  of 
bacteria from potential sources of 
contam ination. The follow ing exam ples  
w ere cited : Cleansing oneself after 
changing a b aby’s diaper, o r after 
assisting aged or ill m em bers of the  
household w ith  their toilet n eeds, and  
before preparing a fam ily m eal. (2) The  
added benefit of an antibacterial 
cleanser for the m inute cu ts  and  
abrasions from shaving and other m inor 
traum as. (3) The need for an  
antibacterial cleanser other than bar 
soap on local parts of the body such as 
the face because soap (alkali salts of 
fatty acids) can  be irritating or too  
drying for som e individuals’ needs. The  
com m ent recom m ended a new  product 
class u nd er proposed § 33 3 .9 0 (a ) (skin 
antiseptic) to be identified as 
“ A ntim icrobial (or A ntibacterial) 
Personal C leanser” w ith  claim s such  as 
“ decreases bacteria on the skin” and  
“ contains an antibacterial agent.” The  
com m ent also suggested that the 10-day  
m axim um  use lim itation w ould not be 
appropriate for this prod u ct class, but 
use cou ld  be restricted  to  5 o r 1 0  tim es  
daily.

A nother com m ent recom m ended that 
antim icrobial soaps be allow ed to m ake  
claim s relating to  general h ealth  care  
and personal hygiene sim ilar to the 
claim s allow ed for health-care  
personnel handw ashes. T he com m ent 
stated that an antim icrobial soap will 
red u ce bacteria or the transfer of  
potentially pathogenic m icro-organism s  
in the hom e and, therefore, serves as a 
preventive health care aid in controlling  
diseases.

A  third  com m ent requested the  
addition of a fourth indication for

alcohol active ingredients in  proposed  
§ 333 .98 (b ) to allow  use as an  
antibacterial handw ash to  avoid  cross
contam ination from one individual to  
another. T he com m ent argued that 
products containing alcohols are often  
used as handw ashes by ath letic trainers  
to help prevent the spread of skin  
infections from one individual to  
another in situations in w h ich  soap and  
w ater are not available, e g., on the 
playing field.

A  fourth com m ent asserted that 
num erous other m eaningful and truthful 
indications can  be used  w h ich  enhance  
the safe and effective use of a health
care  personnel handw ash. F o r exam ple, 
the term s “ m icrobicidal clean ser” or 
“antiseptic germ icidal skin cleanser” 
are appropriate and m eaningful 
term inology describing this use  
indication.

The agency agrees that antibacterial or 
antiseptic personal cleanser products  
are p ractical for hom e use, to  help  
prevent cross contam ination  from one 
person to  another, especially  after 
diaper changing and caring for invalids 
or ill fam ily m em bers. T he agency also  
agrees w ith  one com m ent that claim s  
relating to general h ealth-care and  
personal hygiene sim ilar to the claim s  
allow ed for h ealth-care personnel 
handw ashes m ay be suitable because  
such  claim s explain  th e uses of these  
products in  lay term s.

In the F ed eral R egister of July 22 ,
1991  (56  FR  3 3 6 4 4 ), the agency  
separated the first aid  an tisep tic uses of 
OTC top ical antim icrobial drug  
products from the “non-first aid  u ses.” 
In th at docum ent, the agency proposed  
that the following term s and categories 
be deleted: skin antiseptics, skin w ound  
protectants, and skin w ound cleansers; 
and the agency proposed that the  
appropriate labeling, instead , be 
included in a new  category called  “ first 
aid an tisep tics” (56  FR  3 3 6 4 4  at 33 6 4 9 ). 
Several uses proposed by one com m ent, 
i.e ., “m inute cuts and abrasions from  
shaving and other m in or trau m as,” are  
considered  as describing “first aid  u ses” 
and are adequately covered  by the  
labeling provided for “ first aid  
an tisep tics” in proposed § 333 .50 (b ) (56  
FR  3 3 6 7 7 ), w h ich  con tains the  
following: “ First aid  to h elp ” (select one 
of the following: “ p reven t,” (“ decrease’.’ 
(“the risk o f ’ o r “the ch an ce  o f ’)), 
(“red u ce” (“ the risk o f ’ or “ the chan ce  
o f ’)), “guard against,” or “ p rotect 
against”) (select one of th e following: 
“ in fection ,” “bacterial con tam in ation ,” 
or “ skin infection”) “ in  m in or cuts, 
scrapes, and b u m s.” T he agency  
believes that the first aid  indication  is 
sufficiently broad to cover m inute cuts  
and abrasions from shaving and that it

is not n ecessary to include the w ords  
“ other m in or trau m as” in the  
indications statem ent.

B eyond the first aid uses described in 
the first com m ent, the agency recognizes 
a need  for an OTC “ antiseptic  
h andw ash” p rod u ct for repeated or 
daily use over an extended period of 
tim e for som e of the other uses  
described by the com m ent. T he agency 
agrees w ith the com m ents th at health
care personnel handw ashes are  
appropriate for such  use b ecause  
subm itted data from effectiveness 
studies, for uses subject to  this  
rulem aking, w ere derived from  
handw ashing tests sim ilar to  or the  
sam e as tests described in the agency’s 
previously proposed testing guidelines 
(see 43  FR  1 2 1 0  at 1 2 4 0 ), i.e ., “ Modified 
Cade P roced u re,” “ Glove Juice T est,” 
and “T est for H ealth-Care Personnel 
H andw ash Effectiveness.” The agency is 
proposing in this tentative final 
m onograph in § 3 3 3 .4 5 5 (a ) that a  health
care  personnel handw ash can  also bear 
a statem ent of identity of “ antiseptic  
h and w ash .” (See section  I.B ., comment
3.) F o r products labeled for m ultiple  
uses including both antiseptic  
handw ash and first aid  labeling claims, 
the general statem ent of identity would 
be “ an tisep tic” as described in section  
I.B ., com m ent 3. T he prod u ct would  
then need to incorporate th e  monograph 
labeling for both antiseptic handwash as 
w ell as first aid antiseptic.

T he term  “clean ser” included in 
claim s requested by the com m ents is not 
appropriate in this rulem aking because 
it is considered  to be a cosm etic claim  
in  view  of the fact that the Federal Food, 
Drug, and Cosm etic A ct (the act) defines 
a cosm etic as “articles intended to be 
* * * applied to the hum an body * * * 
for cleansing * * * ” (21 U .S.C . 
3 2 1 (i)(l))  and thus m ay be misleading to 
consum ers. A s discussed in section I.I., 
com m ent 1 9 , the term s “ m icrobicidal” 
and “germ icidal” m ay appear in the 
labeling of OTC antiseptic drug  
products under certain  conditions.

A ccordingly, the agency is proposing 
as the indication for p roducts bearing 
the statem ent of identity “ antiseptic  
h and w ash ” a general claim  sim ilar to 
one recom m ended by one of the  
com m ents, i.e ., “ for handw ashing to 
decrease b acteria on the skin .” The 
agency has determ ined that this claim  
m ay, at the m anufacturer’s option, be 
follow ed by one or m ore of the  
follow ing exam ples: “after changing 
diapers,” “ after assisting ill persons,” or 
“before co n tact w ith  a person under 
m ed ical care  or treatm ent.”

D escriptive statem ents such  as 
“con tains antibacterial ingredients” and 
“ for the purpose of prom oting good
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individual and fam ily h ygiene” are  
considered to be exam ples of statem ents  
not significantly related to the safe and  
effective use of the p roduct and thus are 
outside the scope of the rulem aking.
Such statem ents m ay be in clu ded  in the 
labeling of these OTC drug products  
subject to the statutory provisions  
against false or m isleading labeling.

The agency has determ ined th at the  
indication proposed for antiseptic  
handwash drug products is also  
appropriate for health-care personnel 
handwashes and is also proposing the 
following indication  for health-care  
personnel handw ashes. “ F o r  
handwashing to d ecrease bacteria on the 
skin” (w hich m ay be follow ed by one or 
more of the following: “after changing  
diapers,” “after assisting ill p erson s,” or 
“before con tact w ith  a person under 
medical care or treatm ent.” ) In addition  
to the indication proposed above, the  
agency is proposing that health-care  
personnel handw ashes m ay also bear 
the following in dication : “ H andw ash to 
help reduce bacteria that potentially can  
cause disease.” The agency is proposing  
the statem ent “recom m ended for 
repeated u se” as an  “ other allow able  
indication” for antiseptic or health-care  
personnel handw ash drug p roducts (see 
below). . ; -

The agency sees no reason to continue  
to include “ antim icrobial soap ” as a  
separate product category. Soap is 
considered to be a dosage form , and  
specific dosage form s are not being  
included in the m onograph unless there  
is a particular safety o r efficacy reason  
for doing so. A ntim icrobial ingredients  
may be form ulated as soaps for som e of 
the uses discussed in this docum ent,
e.g., handwash; how ever, the  
designation “ antim icrobial soap ” is no  
longer being proposed for in clu sion  in  
the monograph. In addition, the agency  
considers the other p rod u ct categories  
that are being proposed to be m ore  
informative to the users of these  
products.

Based upon the com m ents, the agency  
is proposing labeling appropriate for 
professional or consum er uses as 
follows:

Section 333.455 L abelin g  o f  A n tisep tic  
Handwash o r  H ealth -C are P erson n el 
Handwash D rug P rodu cts.

(a) Statement of identity. The labeling 
of the product contains the established  
name of the drug, if any, and identifies  
the product as an “an tisep tic,” as stated  
above under § 3 3 3 .4 5 0 (a ), an d /or  
“antiseptic handw ash,” or “health-care  
personnel handw ash.” ;

(b) Indications. * * *
(1) F or p rod u cts  la b e le d  a s  a  h e a lth 

care p erson n el h an d w ash . “ H andw ash

to help red u ce b acteria that potentially  
can  cause disease” or “ F o r handw ashing  
to d ecrease bacteria on the skin” (w hich  
m ay be follow ed by one or m ore of the  
following: “ after changing d iap ers,” 
“ after assisting ill person s,” or “before 
con tact w ith  a person under m ed ical 
care or treatm ent.”)

(2) For products labeled as an 
antiseptic handwash. “F o r handw ashing  
to d ecrease bacteria on the skin” (w hich  
m ay be follow ed by one or m ore of the 
following: “after changing d iap ers,” 
“ after assisting ill person s,” or “before 
con tact w ith  a person u nder m ed ical 
care or treatm ent.”)

(3) O th er a llo w a b le  in d ica tio n s  fo r  
p rod u cts  la b e le d  a s  e ith e r  a n tis ep tic  o r  
h ea lth -c a r e  p erso n n e l h a n d w a sh . The  
labeling of the product m ay also contain  
the following phrase: “ R ecom m ended  
for repeated u se .”

O ther labeling claim s requested by the 
com m ents for first aid an tisep tics are  
not being included in  the tentative final 
m onograph. T h e agency believes that 
the general claim  “ for handw ashing to 
decrease bacteria on the skin” 
encom passes the variety of u ses for 
prom oting good individual and fam ily 
hygiene. T he agency tentatively  
con clu des that the labeling statem ents  
proposed above express the sam e  
con cep ts as the labeling suggested by 
the com m ents in  language th at can  be 
m ore readily understood by the  
consum er.

C. C om m en ts on  D efin ition s
6. One com m ent objected to a portion  

of the definition for h ealth-care  
personnel handw ash in § 3 3 3 .3 (d ) of the 
tentative final m onograph that states  
that the antim icrobial agent is “broad- 
spectru m ” and “ if possible, p ersisten t.” 
The com m ent argued that, b ecau se these  
handw ashes are used 50  to  1 0 0  tim es  
daily, persistence of effect is 
unnecessary. The com m ent also  
questioned the need for a broad- 
spectrum  antim icrobial, stating that 
S ta p h y lo co ccu s  ep id erm id is  (S. 
ep id erm id is ) generally is the only  
natural resident bacteria on the skin, 
and other transient m icro-organism s are 
m ore likely to be rem oved m ech anically  
by w ashing than  by antim icrobial 
action. T he com m ent suggested that the 
ch oice to use or n ot to u se a broad- 
spectrum  antim icrobial ingredient 
should be left to  the m anufacturer.

A nother com m ent pointed out that 
the requirem ent for “broad sp ectru m ” 
activity  is inconsistently applied  in  the  
definitions for health-care personnel 
handw ash, patient preoperative skin  
preparation, and  surgical hand scrub  
(§ 333 .3 (d ), (e), and (i), respectively) 
because “broad spectru m ” activ ity  is

m andatory for the first tw o classes and  
only “ desirable” for surgical hand  
scrubs. The com m ent cited  com m ent 93  
(43 FR  1 2 1 0  at 1224) and the testing  
guidelines for safety and effectiveness of 
OTC top ical antim icrobials (43 FR  1239)  
to show  the agen cy’s aw areness of 
possible shifts in  m icrobial flora due to  
a  lack of broad spectrum  activity. The  
com m ent urged that all three prod u ct 
classes include the requirem ent for each  
product to  at least dem onstrate in  vitro  
“ cid al” activity against gram -negative  
bacteria, fungi, and lipophilic and  
h ydrophilic viruses in  addition to the  
gram -positive activity.

In § 333 .3 (d ) of the previous tentative  
final m onograph, a  health-care  
personnel handw ash w as defined as an  
“ * * * antim icrobial-containing  
preparation designed for frequent use; it 
reduces the num ber of transient m icro
organism s on in tact skin to an  initial 
baseline level after adequate w ashing, 
rinsing, and drying, and it is broad- 
spectrum , fast acting, and, if possible, 
p ersistent.” In the tentative final 
m onograph, the agency agreed w ith  the  
Panel that persistence, defined as 
prolonged activity-, is a valuable  
attribute that assures antim icrobial 
activity  during the interval hetw een  
w ashings and is im portant to a safe and  
effective health-care personnel 
handw ash (43 FR  1 215). T he Panel 
explained  that a property such  as 
persistence, w h ich  acts to prevent the 
grow th or establishm ent of transient 
m icro-organism s as part of the norm al 
baseline or resident flora, w ould be an 
added benefit (39  FR  3 3 1 0 3  at 3 3 1 1 5 ). 
A lthough the Panel did not propose  
persistence as a m andatory requirem ent 
for a health-care personnel handw ash, 
the agency is retaining the w ords “ if 
possible, persistent” in the definition in 
this am ended tentative final m onograph  
because this is a desirable trait for these  
products.

Regarding the com m en t’s objection to 
the broad-spectrum  requirem ent, the  
Panel in  its d iscussion  of the norm al 
skin flora stated that the predom inant 
m em bers of the norm al flora are gram  
positive co c ci and diptheroids and not
S. ep id erm id is , as the com m ent 
indicates. T he Panel stated further that 
a sm all num ber of gram  negative  
species, su ch  as coliform s and related  
m icro-organism s, as w ell as higher 
forms such  as yeast m ay also be 
residents of the skin of healthy  
individuals (39  FR  3 3 1 0 3  at 3 3 1 0 7 ). In 
its discussion  of health-care personnel 
handw ash drug prod u cts, the Panel 
acknow ledged that, in  all-likelihood, the  
specified effect o f  these p roducts (i.e., 
rem oval of transient m icro-organism s) 
can  be achieved w ith  a w ell form ulated
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nonantim icrobial soap  or detergent 
p rod u ct- H ow ever, th e  Panel con clu ded  
that tran sien t m icro-organism s m ay  
becom e p art o f the established  
“resident” flora w ith tim e, and stated  
that in  a  h ealth-care situation, th e  fast, 
effective rem oval of transient m icro
organism s ia  a requirem ent because they  
m ay be pathogenic (3 0  F R  3 3 1 0 3  at 
3 3 1 1 5 ). The Panel recom m ended that 
health-care personnel handw ash drug  
p roducts containing an antim icrobial 
ingredient sh ou ld  be broad spectrum . 
The Panel defined  “broad spectru m ” in  
referen ce to m icrobiological activity as 
m eaning the antim icrobial h as activity  
against m ore than  one type- o f m icro
organism , that is, activ ity  against gram  
positive and gram  negative bacteria, 
fungi, and viruses (3 9  FR  331 1 5 ). 
B ecau se transient m icro-organism s  
present on th e sk ih  m ay  include w idely  
diverse species, resulting from con tact  
w ith  contam inated persons and  
m aterials, the agen cy  con clu des that a 
greater reduction  of transient m icro
organism s on the skm  can  be achieved  
if the antim icrobial containing drug  
product used  as a  heallh-care personnel' 
handw ash provides broad1 spectrum  
activity.

In addition, because the p rin cip al 
intended use o f  these professional use  
products is the prevention  o f  
nosocom ial (hospital acquired) 
infections, the agency believes that 
these drug products should; have  
dem onstrable antim icrobial activity  
against a  m icrobial spectru m  that 
includes th e  m icro-organism s associated  
w ith these infections. A s  d iscussed  in  
section LN ., com m ent 2 8 ,  the agency is 
proposing, in § 333 .47Q (a)(l)(ii) o f the  
testing requirem ents, a list of m icro
organism s that reflects a  spectru m  of 
antim icrobial activity pertinent to the  
intended use of these drug p rod u cts  and  
against w h ich  the products m ust be 
tested. The agency is  proposing the  
following definition of broad spectrum  
activity in §  333 .403(b ) of th is  am ended  
tentative final m onograph: "‘B road  
sp ectru m  activ ity . A  properly  
form ulated drug p roduct, containing an  
ingredient in clu ded  in th e  m onograph, 
that p ossesses in  vitro activ ity  against 
the m icro-organism s listed in  
§ 3 3 3 .4 7 0 (a )(l)(ii), as dem onstrated by 
in  vitro m inim um  inhibitory  
con cen tration  determ inations con du cted  
according to m ethodology in  
§ 3 3 3 .4 7 0 (a )(l)(ii) .” This m ethodology  
has been developed by th e N ational 
Com m ittee for Clinical Standards  
(NCCLS) (Ref. 1). A lthough m icro
organism s in addition to those listed  
m ay also be u sed  fortesting , th e  agency  
w ill use th e  test m icro-organism s

identified in §  3 3 3 .4 7 0 (a )(l}f ii)  for any  
necessary com p lian ce testing.

T h e agen cy w ants to em p h asize that 
in this am ended tentative final 
m onograph the broad-spectrum  criterion  
ap plies to final-form ulated drug  
p rod u cts u se d a s  an antiseptic  
handw ash or h ealth-care p erson nel 
handw ash, patient preoperative skin  
preparation, and surgical h an d  scrub. 
Although th e  C ategory I  active  
ingredients currently  included in th is  
am ended tentative final m onograph are  
broad spectrum  independent of 
form ulation, som e Category Iff 
antiseptic ingredients h a v e  lim ited  
spectra (activity against only gram  
positive bacteria; for exam ple, 
chloroxylenol (see section  LG., 
com m ent 12) and triclosan  (see  section  
I.L., com m ent 23)), b u t w h en  properly  
form ulated in a final p rod u ct d ie  
spectrum  can  b e  broadened to  in clu de  
additional activ ity  against the test 
m icro-organism s, thereby possibly  
enabling th ese ingredients to  becom e  
Category I  A lthough th e agen cy  agrees 
w ith the first com m ent th at the  
m anufacturer m ay use or n o t use a 
broad-spectrum  ingredient in  a  
particular health-care antiseptic drug  
product, th e finished p rod u ct m ust 
d em onstrate in  vitro activity  against the  
specific m icro-organism » listed  m  
proposed § 3 3 3 .4 7 0 (a )(l)(ii).

In response to th e second com m ent, 
that broad spectrum  w as inconsistently  
applied in  the definitions of th e  three  
p roduct classes, the agency has  
reevaluated th e issue and b elieves th at  
all prod u ct classes should-be broad  
spectrum . A s stated  in  the tentative final 
m onograph (43 F R  1 2 1 0  at 1 2 1 2 ), 
m aintaining th e  b alan ce am ong species  
of m icro-organism s constituting the  
norm al skin flora is m o re  likely to he 
threatened by use of antim icrobfal 
products w ith  a lim ited spectrum . A lso  
m uch of th e  data concerning the spread  
of in fections in hospitals in dicates th at 
the use o f  an antim icrobial w ith  broad  
spectrum  activity  w ould help  prevent 
this (see section  I.D ., com m en t 9). Based  
on the reasons m entioned above, the  
agency is proposing to  include “broad  
spectrum ” m  th e  definitions o f  the three  
p roduct classes in clu ded  in th is  
tentative final m onograph.

Reference
(1) National Committee for Clinical 

Laboratory Standards, “Methods for Dilution 
Antimicrobial Susceptibility Tests for 
Bacteria that Grow Aerobically— 2d ed.; 
Approved Standard,” NCCLS“Document M 7- 
A2, lOrS, 1990.

D. C om m en ts on  L abelin g
7. S everal com m ents contended that 

FDA does not have the authority to

restrict OTC labeling cla im s to  exact 
w ording, to the exclu sion  of w h at the  
com m ents described a s  o th e r “ equally  
truthful claim s for th e p rod u cts.’* One 
com m ent pointed out th at num erous  
other m eaningful and truthful 
statem ents w ill p rovid e u se fu l  
inform ation and w ill e n h a n ce  th e  safe 
and effective use of th e se  products. 
Several com m ents m aintained  that 
m anufacturers h ave a  constitutional 
right to use an y  truthful, nonmisleading  
labeling under th e  first am en d m en t To 
support th e ir  position, th e  com m ents  
cited  B ig elo w v . V irgin ia, 42T  U .S. 809  
(1975); V irg in ia  S ta te  B oard  o f  
P h arm acy  v . V irg in ia C itizen s C onsum er 
C ou n cil, In c ., 4 2 5  U .S . 7 4 8  (T 976); 
L in m ark  A sso c ia tes , In c. v. WiRingBoro, 
431  U .S. 85  (1 9 7 7 ); B a te s  v . S ta te B ar of 
A rizon a, 4 3 3  U .S . 3 5 0  (1 9 7 7 ); Fed eral 
T rad e C om m ission  v. B e n e fic ia l C arp., 
54 2  F.Zd 6 1 1 , 9 7  S. Ct. 1 6 7 9  (1 9 7 7 ); and 
W arn er-L am bert C a. vs F e d e r a l T rad e  
C om m ission , 5 6 2  F .2 d  7 4 9  a f 7 6 8  (D.C. 
Cit. 1977).

In the F e d e ra l Register o f  M ay 1 ,1 9 8 6  
(51 FR  1 6 2 5 8 ), th e  agency published a 
final ru le changing its labeling policy  
for stating th e in dication s for use o f  
OTC drug p roducts. U nder 21  CFR  
3 3 9 1 (c )(2 ) , th e  label and labeling of 
OTC drug p roducts are required to 
contain  in  a? p rom inent and conspicuous 
location, eith er (1) th e specific wording 
on in dication s for u se  established under 
an OTC drug m onograph, w hich  may  
appear w ithin a b oxed  area designated 
“APPROVED U SE S ” ; (2 ) eth er wording 
describing su ch  indication» for use that 
m eets th e statu tory  prohibitions against 
false o r  m isleading labeling, w hich shall 
neither ap p ear w ithin  a boxed area nor 
be designated  “ APPROVED U SES” ; or
(3) the approved m onograph language 
on indications, w h ich  m ay  appear 
w ithin a  b oxed  area designated  
“ APPROVED U S E S ,” plus alternative 
language describing indications for use 
that is not false or m isleading, w hich  
shall appear elsew here in  the labeling. 
A ll other O TC drug labeling required by 
a m onograph or oth er regulation (e g., 
statem ent of id entity , w arnings, and  
directions) m ust ap pear in  the specific 
w ording established  under the OTC 
drug m onograph or other regulation  
w here e x a c t language has been  
established and identified by quotation 
marks, e.g., 21  C FR  2 0 1 .6 3  o r  330.1(g).

In the previous ten tative final 
m onograph, supplem ental language 
relating to in dication s had been  
proposed an d  captioned as O ther 
A llow ab le S ta tem en ts  in § §  33 3 .8 5 , 
3 3 3 .8 7  and 3 3 3 .9 7 . U nd er FD A ’s revised 
labeling policy  (51 FR  1 6 2 5 8 ), such  
statem ents a re  in clu ded  at the tentative 
final stage as exam ples o f  o th er truthful
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and nonm isleading language th at w ould  
be allowed elsew here in the labeling. In 
accordance w ith  th e revised labeling  
policy, su ch  statem ents w ould not be 
included in  a final m onograph.

In preparing this am ended tentative  
final m onograph, the agency has 
reevaluated these “other allow able  
statements” to  determ ine w hether they  
should be incorporated , w herever 
possible, as part o f the indications  
developed under the m onograph.

The agency has review ed the “ O ther 
A llow able S ta tem en ts” proposed in  the  
previous tentative final m onograph in  
§ 333.85 for h ealth-care personnel 
handwash, in § 3 3 3 .8 7  for patient 
preoperative skin preparation, and in  
§ 333.97 for surgical hand scrub. The  
statement “recom m ended for repeated  
use” proposed for a health-care  
personnel handw ash has been included  
in this am ended tentative final 
monograph as an “ other allow able  
indication” in  proposed § 3 3 3 .4 5 5  for 
antiseptic handw ash or health-care  
personnel handw ash drug products.
(See section I.B ., com m ent 5.)

The term s “broad spectru m ” and  
“fast-acting” (if applicable) w ere  
proposed as “ O ther A llow ab le  
Statem en ts” for all three of these  
product classes in the previous tentative  
final monograph. A s discussed  in  
section I.C., com m ent 6 , the agency is 
proposing to include “broad spectru m ” 
in the definition of the three prod u ct 
classes included in this am ended  
tentative final m onograph. A lthough the  
term “broad spectru m ” is included in  
the definitions of these product classes, 
the agency does not see a need to  
include this inform ation in the  
“indications” for these products. 
Likewise, the term  “ fast-acting” is 
included in the definitions of these  
product classes, but the agency does not 
see a need to in clu de this inform ation  
in the indications for these products. 
This type of inform ation m ay appear 
elsewhere in the labeling of these  
products as additional inform ation to  
the health-care professional, provided it 
does not appear in  any portion of the  
labeling required by the m onograph and  
does not detract from such  required  
information. O ther previously proposed  
“O ther A llow ab le S ta tem en ts ,” i.e ., 
“contains antibacterial ingredient(s),” 
“contains antim icrobial ingredient(s),” 
and “nonirritating,” are not related in a 
significant w ay to the safe an d  effective  
use of these products. The agency does  
not believe that statem ents such  as 
“contains antibacterial ingredient(s)” or 
“contains antim icrobial ingredient(s)” 
are necessary on products intended  
primarily for health professionals, but 
has no objection to such statem ents

appearing in the labeling as other 
inform ation not intertw ined w ith  any 
portion of the labeling required by the  
m onograph. Likew ise, th e term  
“ nonirritating” m ay appear as 
additional inform ation to the health
care professional, provided it does not 
appear in any portion of the labeling  
required by the m onograph and does not 
detract from  su ch  required inform ation. 
H ow ever, su ch  statem ents are subject to  
the provisions of section  5 0 2  of the act  
(21 li.S .C . 3 52) relating to  labeling that 
is false or m isleading. S uch  statem ents 
w ill be evaluated on a product-by- 
product basis, u nder the provisions of 
section 5 0 2  of the act relating to labeling 
that is false or m isleading.

8 . Several com m ents requested that 
certain  w arnings required in the 
labeling of OTC drug products m arketed  
for the general public should not be 
required on  su ch  p roducts distributed  
only to  health  professionals and labeled  
prim arily for u se in h ealth-care facilities 
as in  proposed § 3 3 3 .9 9  “Professional 
labeling” (43 F R 1 2 1 0  at 1 2 4 8  and  
1249). Exam p les cited  w ere the  
cautionary statem ents for “skin  
antiseptic” and “ skin w ound  
protectant” in proposed  §§  333 .9 0 (c )(3 )  
and 3 3 3 .9 3 (c )(3 ) “Do not use this 
product for m ore than  10  days. If the  
infection (condition) w orsens or 
persists, see your p h y sician ,” and for 
“ skin w ound p rotectan t” in  proposed  
§ 3 3 3 .9 3 (c )(7 ) “ Do n ot use on chron ic  
skin conditions su ch  as leg u lcers, 
diaper rash, o r hand eczem a.” The 
com m ents stated  th at the professional 
use of these p roducts som etim es differs 
from consum er use and that products  
w hich  are m arketed only to  health-care  
institutions and are dispensed and  
adm inistered by professionals should  
only contain  w arnings that apply to  
professional use. One com m ent 
concluded that requiring professional 
labeling to con tain  a caution  such  as in  
proposed §  3 3 3 .9 3 (c )(7 ) could  possibly  
subject the h ealth-care facility and the  
physician to unw arranted product 
liability claim s, although the particular 
use of the p rod u ct under m edical 
supervision is entirely justified and  
necessary for prop er treatm ent of the  
patient. One of the com m ents stated that 
flexibility should be provided so that 
m anufacturers can  utilize only those  
w arnings that are appropriate for 
professional personnel w hen packages  
are restricted  to h ealth-care facilities or 
w here a top ical antim icrobial prod u ct is 
used as part o f a  cou rse of treatm ent 
selected by the clin ician.

In the F e d e ra l R egister of N ovem ber 
1 2 ,1 9 7 3  (38  FR  3 1 2 6 0 ), the agency  
published the tentative final m onograph  
for OTC an tacid  drug p roducts, in

w hich the con cep t of eth ical labeling for 
OTC drug p roducts w as first d iscussed  
in  com m ent 56  at 3 8  FR  3 1 2 6 4 . T here, 
the agency stated th at the w arning  
statem ents appearing on OTC drug 
products should be in cluded in eth ical 
(professional) labeling.

Subsequently, in the previous  
tentative final m onograph for OTC  
topical antim icrobial drug products, 
published in the F e d eral R egister of  
January 6 ,1 9 7 8  (43 FR  1 2 1 0 ), the agency  
proposed § 3 3 3 .9 9  (“Professional 
labeling” ) w h ich  stated  that the labeling  
of products (covered hy the m onograph) 
that is provided only to health  
professionals and the labeling for those  
products prim arily used  in h ealth-care  
facilities shall include all of the  
w arnings required in  each  subsection of  
the m onograph, e.g., those in § 3 3 3 .9 0  
for “ skin an tisep tic” or § 3 3 3 .9 3  for 
“ skin w ound p rotectan t.”

As described in the first aid antiseptic  
segment of the tentative final 
m onograph for OTC antim icrobial drug  
products, published in the Fed eral  
Register o f  July 2 2 ,1 9 9 1  (56  FR  3 3 6 4 4 ) ,  
the agency has proposed deletion of th e  
categories cited  by the com m ents, i.e ., 
“ skin an tisep tic” and “ skin w ound  
p rotectan t,” as separate drug categories  
and included them  in a single drug 
product category identified as “first aid  
an tisep tic.” The cautionary statem ents  
referred to by the com m ents are  
addressed in that docum ent.

In this docum ent, the agency is 
addressing the uses other than first-aid,
i.e ., health-care antiseptic uses, of  
topical antim icrobial drug products. 
These products m ay con tain  the sam e  
antiseptic active ingredient(s) as the first 
aid antiseptic drug prod u cts, but they  
are labeled and m arketed for different 
uses. The cautionary statem ents  
previously proposed in  §§  3 3 3 .9 0 (c )(3 )  
and 3 3 3 .9 3 (c )(3 ) addressed short-term  
first aid uses of products prim arily  
proposed as “con su m er prod u cts.”
These products w ere not principally  
intended to be m arketed for hospital or  
professional use. Therefore, the agency  
agrees w ith the com m ents that such  
cautionary statem ents do not apply to  
professional use of antiseptic drug 
products and need not appear in  the 
labeling of antiseptic products m arketed  
as antiseptic handw ashes or h ealth-care  
personnel handw ashes, patient 
preoperative skin preparations, and  
surgical hand scrubs. Likew ise the  
agency believes that health-care  
antiseptic drug prod u cts, m arketed  
principally to health-care  professionals, 
do not need to bear a cautionary  
statem ent not to use th e prod u ct on  
chron ic skin con ditions su ch  as leg  
ulcers, diaper rash, o r h and  eczem a. As
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the com m ent pointed out, professional 
u se  of these p rod u cts  is  different than  
consum er use and, in som e instances, 
use of the product on  th e  above- 
m entioned sk in co n d ition s under 
m edical supervision m ay be justified  
and necessary for proper treatm ent of  
the p a tie n t T herefore, this cautionary  
statem ent is  n ot being included in this  
tentative final m onograph.

This tentative final m onograph  
addresses specifically th e  u se  of these  
topical antiseptic drug products by 
health-care professionals and in health
care facilities. T he labeling proposed for 
those p rod u cts in  this docum ent 
represents that labeling w h ich  the 
agency believes health-care  
professionals need to properly use these  
products. Therefore, the agency believes  
that the w arnings proposed  in  
§ 3 3 3 .4 5 0 (c ) o f  this tentative final 
monograph should  appear in  the 
labeling of these p roducts that are  
directed to h ealth-care professionals and  
health-care facilities, even if th e product 
is m arketed p rincipally to th ese  sources  
only. H ow ever, the agency believes that 
one of th ese w arnings can  be modified  
if the p rod u ct is labeled “F o r H ospital 
and Professional U se O nly.” In such  
cases, the second  senten ce of the  
w arning proposed in § 333 .4 5 0 (e )(3 ), 
regarding consulting a doctor, can  b e  
deleted. T his con cep t is  being included  
in this tentative final m onograph. (See 
§ 3 33 .450(d ).)

In responding to the com m ents  
regarding th e w arnings in  the  
“Professional labeling” section  
(§ 3 3 3 .9 9 ) of the previous ten tative final 
m onograph, the agency has determ ined  
that these w arnings are no longer 
necessary. A ccordingly, §  3 3 3 .9 9  is not 
being included in  th is  am ended  
tentative fin^l m onograph. (See section  1 
I.D., com m ent 9  for discussion of 
§ 333 .99 (a ), and  section  LJ., com m ent 21  
for d iscussion of § 3 3 3 .99(b). A lso, see 
section II.B., paragraph 1 4  in the first 
aid antiseptic segm ent of th is tentative  
final m onograph (56  F R  3 3 6 4 4  at 3 3 6 7 5 )  
for d iscussion  o f §  3 3 3 .99(c).)

9. Several com m ents m ade  
recom m endations regarding the 
requirem ent th at professional labeling  
for all classes of QTG top ical 
antim icrobial drug prod u cts m ust 
contain  the cau tio n  statem ent in  
proposed §  3 3 3 .9 9 (a ), “Caution; O veruse  
of this and other antim icrobial p rod u cts  
m ay result in  an  overgrow th of gram - 
negative m icro-organism s* particularly  
P s e u d o m o n a s Som e of the com m ents  
stated that th is cau tion  statem ent should  
be required only for antim icrobials  
w here there is valid  scien tific evidence  
to  show  that such  cau tion  is 
appropriate, for exam ple, quaternary

am m onium  com p ou n ds and triclosan, 
w h ich  have been asso ciated  w ith  the  
overgrow th of gram -negative m icro
organism s, specifically  P seu d om on as. 
Three com m ents con tend ed  th at reports  
of contam ination  o f  benzalkonium  
chloride solutions w ith  P seu d om on as  
and E n tero b a cter ia  sp ecies w ere  
basically th e result o f misuse* im proper 
storage and dilution, p oor technique, 
a n d  contam ination w ith  neutralizing  
chem icals. One com m ent recom m ended  
that the proposed caution  statem ent in  
§ 3 3 3 .99 (a ) should b e  changed d o re a d ; 
“Im proper use or ov eru se  * * and  
cited  the discussion  of the proposed  
w arning for quaternary am m onium  
com pounds by th e  agency at 43- FR; 12 3 7  
w h ere th e  phrase “ m isuse o r  overu se” 
w as included. A nother com m ent 
objected to the caution, arguing that it 
is based bn th eoretical considerations  
only and there is no published clin ical 
evidence im plicating quaternary  
am m onium  com pounds. Still another 
com m ent stated th at its quaternary  
am m onium  com p ou n d  product p assed  
the com m only used te s t for 
P seu d om on as  activity.

In defense of trielosan ’s im plication  
in P seu d om on as  overgrowth* one  
com m ent argued th at overgrow th w as  
just an  unproven h yp oth esis add  
subm itted the “ Sum m ary for Basis o f  
A pproval” from  an approved n ew  drug  
application (NDA) for ehlorhexidine  
gluconate (Ref.. 1) w h ich  in clu ded  data  
on a skin  flora study th at indicated  an  
increasing, con tinu ou s gram -negative  
grow th only in the axillary  area over a
6-m onth  period, even though  
ehlorhexidine is active against gram- 
negative m icro-organism s. T h e  com m ent 
referred to FD A ’s D ivision of Anti- 
Infective Drug P rod u cts  as having  
recognized  that gram -negative  
overgrow th can  be adequately  
controlled, b y  restricting u se  to  
indications provided in th e labeling of 
a product.

Several com m ents pointed out that 
data on povidone-iodine have proven  
b road  spectrum  effectiveness, referring  
to the C enters for D isease Control and  
Prevention’s  (GDC) recom m endation  
(Ref. 2) for using th is ingredient for skin  
preparation b efore in travenous catheter  
insertion  end other p roced u res  to  
red u ce infection. T he com m en ts also  
noted th at in a study by H ouang et al. 
(Ref. 3), in  w h ich  20  tran sfers of 7 gram 
negative m icro-organism s (including  
P seu d om on as a eru g in osa  {P. 
aeru g in osa )) w ere made* th e  m inim um  
inhibitory con cen tration  did  n o t change, 
supporting the fact that repeated  use of 
povidone-iodine w ou ld  not result in  
resistant m icro-organism s. F u r these  
reasons, these com m ents recom m ended

th a t § 3 3 3 .99 (a ) should b arev ised  to  
exclud e povidone-iodine.

A fter a thorough review  and  
evaluation of the available data, the  
agency con clu des that the professional 
labeling caution  that overuse o f  an  
antim icrobial drug prod u ct m ay cause  
an overgrow th of gram -negative m icro
organism s is not necessary. En the  
previous tentative fihaLm onograph (43 
FR  1 2 1 0  at 12T2J, th e  agency stated its 
aw areness of th e th eory  that gram- 
negative bacteria w ill re p lace  gram- 
positive bacteria th at are red u ced  in  
num ber or elim inated by use of  
antim icrobials an d  encouraged* research  
to test the validity of the theory. The  
agency also recalled  th e  P anel’s 
highlighting the n eed  for research  on 
m icrobial ecology o f  the skin and its 
con cern  about the effect o f  overuse of 
antim icrobial drug prod u cts, especially  
products w ith a lim ited  spectrum * in  
hospitals and other closed  populations. 
Therefore, the agency p rop osed  the 
professional labeling caution, in  
§ 3 3 3 .99 (a ) “for certain  antim icrobial 
ingredients approved for OTG drug use 
* * * u sed  in  h ealth-care facilities” (43 
FR  1 213). H ow ever, the agency  
concluded that the lim ited  consum er 
use of these p rod u cts in the population  
at large did n ot constitute a  risk that 
w ou ld  w arrant su ch  a  label warning. 
A lthough benzalkonium  chloride has 
been frequently im p licated  in  
P seu d om on as  hospital infections, the 
agency’s review  of num erous reports 
and studies o n  quaternary ammonium  
com pounds and other antim icrobials 
(Refs. 4  through 10) indicates that 
specific causes for contam ination, such 
as lack  of aseptic technique w hen  
applying intravenous infusions and 
sterilization failure of th e  item s used  
(bottles, tubing*, distilled w ater used in 
diluting benzalkonium  chloride), were 
the problem  and not overuse of 
benzalkonium  chloride. T h e agency 
d iscussed  this problem  in the previous 
tentative final m onograph and stated  
that it appears th at p ractices in  the 
health-care facility en vironm ents where 
quaternary am m on ium  com p ou n ds are 
com m only used often fell short of the 
m inim um  n ecessary to p reven t 
outbreaks of infection. (See com m ent 51 
43  FR  1 2 1 0  a t  1 2 1 8 .)  Benzalkonium  
chlorid e is  m ore prone to  b ecom e  
con tam in ated  for se v eral reason s that 
w ere brought out in  the studies: (1) 
P seu d om on as  sp ecies are am ong the 
b acteria m ost resistant to surface-active  
agents like quaternary am m onium  
com pounds. (2) T h e u su al quaternary 
am m onium  com p ou n d  concentration  
appears to be ineffective against some 
species-, su ch  as P seu d om on as cep a c ia ,
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an organism w h ich  has been reported to  
have been associated  w ith  hospital 
infections. O ne study show ed that this  
organism survived 1 4  years in  a salt 
solution preserved w ith  0 .0 5  percent 
benzalkonium chloride. (3) O rganic  
materials (gauze, cotton , code in  
stoppers, soap s), inorganic m atter, 
protein, and an ion ic substances 
inactivate quaternary am m onium  
compounds. (4) H ospital personnel are  
unfamiliar w ith  these problem s and  
with procedures for using quaternary  
ammonium com pounds safely and  
effectively. Based on  these reports, the  
agency agrees w ith  the com m ents that 
“improper” use, not “overu se,” is the  
cause of benzalkonium  chloride being  
implicated in P seu d om on as  
contamination and that there is a  lack  of  
data dem onstrating “overu se” to be the  
cause. V  ,

The agency a la ) agrees w ith the  
comment w h ich  stated  that it w as an  
unproven h ypothesis th at overuse of an  
antiseptic causes P seu d om on as  
overgrowth. T he “ Sum m ary for Basis of 
Approval” from  an approved NDA for 
chlorhexidine gluconate (Ref. 1) cites a 
skin flora study that indicated  that the  
axilla w as an  area w here gram -negative 
micro-organisms continued to be 
isolated even though chlorhexidine  
gluconate has show n gram -negative  
effectiveness. T he com m ent cited  FD A ’s 
Division of A nti-Infective Drug 
Products’ recognition that for health
care uses, su ch  a s  surgical scrub and  
health-care personnel handw ash, there  
would be no problem  w ith  
P seu dom on as overgrow th because the  
hands are an area of the body not likely 
to support the grow th o f  P seu d om on as  
because of the lack of m oisture. In 
defending triclosan, the com m ent 
contended th at th is ingredient is 
bacteriostatic and does not elim inate all 
gram-positive bacteria; therefore, it  
would not predispose for gram -negative  
overgrowth. T riclosan  has been  
implicated in P seu d om on as  
contamination because it is prim arily  
effective against gram -positive bacteria, 
has limited in vitro and in vivo activity  
against gram-negative bacteria, and no  
activity against P seu d om on as  (43 FR  
1210 at 1 2 32). One rep ort show ed that 
triclosan w as effective against som e  
gram-negative m icro-organism s, but not 
effective against S erra tia  and  
P seu dom on as {Ref. 11). P seu d om on as  
and S erratia  resistance caused  th*e 
contamination, not overuse o f die  
antiseptic.

The agency agrees w ith  the com m ents  
that quaternary am m onium  com pounds  
and triclosan have been im plicated  in  
P seu dom on as hospital infections m ore  
frequently than povidone-iodine, but

studies indicate that ‘overu se’ of these  
or any antim icrobial h as n ot been the  
cause. P seu d om on as  species m ay  
becom e dom inant because of inherent 
resistant factors w hich  enable th em  to  
survive the effects of m an y antibiotics  
and antiseptics (Refs. 1 2 ,1 3 ,  and 14). In  
addition, this genus is ubiquitous, found  
in  both soil and w ater, and ca n  m ultiply  
in  alm ost any m oist environm ent w ith  
even a trace of organic m aterial (Ref.
15).

T he agency believes that the data and  
reports have not provided specific  
evidence that repeated use of health
care  antiseptics, including  
benzalkonium  chlorid e and triclosan, 
have brought about overgrow th of gram - 
negative bacteria, particularly  
P seu d om on as. T he agency agrees w ith  
the com m ents that im p roper use, failure 
of hospital personnel to use according to  
labeling indications, n onaseptic  
technique in  diluting and handling, and  
lack  of good quality con trol to ensure  
sterility of item s in  co n tact w ith  
antiseptics, such  as  sterile distilled  
w ater, hosing, and  recep tacles, are 
responsible.

T he study by Houang et al. (Ref. 3) 
show s that repeated in vitro exposure of 
seven gram -negative m icro-organism s, 
including P. aeru g in osa , in  povidone- 
iodine dilutions did  not result in the 
developm ent of resistance. The agency  
notes that CDC previously  
recom m ended povidone-iodine for use  
in  intravenous cath eter and other 
procedures (Ref. 2). H ow ever, there has 
been one report from CDC (Ref. 16) 
w h ich  described P seu d om on as  hospital 
infections caused  by intrinsically  
contam inated povidone-iodine  
(contam inated during m anufacture, 
indicating failure o f  con trol of  
m icrobiological contam ination). 
Com pliance w ith  the agen cy’s 
regulations governing cu rren t good  
m anufacturing p ractice  for finished  
pharm aceuticals (21  C FR  part 211)  
should prevent in trinsic contam ination.

A ccordingly, the agency con clu des  
that a cautionary statem ent against 
overuse is not needed in  the  
professional labeling of health-care  
antiseptic drug prod u cts, 'th erefore, the  
previously proposed cau tion  in  
§ 3 3 3 .9 9 (a ) is n o t being in clu ded  in this 
tentative final m onograph. If new  
inform ation in dicates a need for a 
cautionary statem ent, the agency w ill 
con sid er appropriate actio n  at that tim e.
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E. Comment on Alcohol
10. One com m ent subm itted  data on 

the  safety and  effectiveness of 62
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p ercent alcohol form ulated in an  
em olliented  vehicle and dispensed as a 
foam  (Ref. 1) and requested that alcohol 
be in clu ded  in the topical antim icrobial 
m onograph as a surgical hand scrub, 
health-care personnel handw ash, and  
hand degerm er.

Data on the safety and effectiveness of 
alcoh ol form ulated in an em olliented  
veh icle  for use as a surgical hand scrub, 
h ealth-care personnel handw ash, and  
hand degerm er w ere subm itted to the  
M iscellaneous External Panel (Refs. 2 _ 
and 3). H ow ever, the data w ere not 
review ed or categorized for these uses 
during that rulemaking. In review ing  
alcoh ol for short-term  uses, th at Panel 
stated, “ ethyl alcohol acts relatively  
quickly to  decrease the num ber of 
m icro-organism s on the skin surface. 
E ach  m inute that scrubbed hands and  
arm s w ere im m ersed in approxim ately  
7 7  p ercent ethyl alcohol by volum e w as  
found to  be equivalent to  6 .5  m inutes of 
scrubbing in w ater; if the skin w as  
scrubbed w ith  the alcohol, the rate w as  
further in creased ” (47 FR  2 2 3 2 4  at 
2 2 3 2 8 ). T he Panel found ethyl alcohol 
safe and effective for use as a topical 
antim icrobial preparation in  
con cen tration s of 6 0  to 9 5  p ercen t by 
volum e in  an aqueous solution. The  
follow ing indications w ere proposed:

(1) “ F o r first aid use to decrease germs 
in m in or cu ts  and scrapes.”

(2) “ T o decrease germ s on th esk in  
prior to rem oving a splinter or other 
foreign object.”

(3) “ F o r preparation of the skin prior 
to  an  in jection .” (See the advance notice  
of proposed rulem aking for OTC alcohol 
drug p roducts for topical antim icrobial 
use, in  the Fed eral R egister of M ay 21 , 
1 9 8 2 , 4 7  FR  223 2 4 .)

T he subm issions (Refs. 1 and 2) 
included effectiveness data and labeling 
for a currently m arketed product 
containing 62  percent ethyl alcohol 
form ulated in an em olliented vehicle  
and dispensed as a foam used " *  * * to  
degerm  hands * * The agency has 
review ed these data, derived from  
effectiveness testing as a surgical hand  
scrub (glove juice test) and health-care  
personnel handw ash, and finds that 
they m eet the procedures in the testing  
guidelines in die previous tentative final 
m onograph (43 FR  1 2 1 0  at 1242). 
Statistical analyses show ed m icrobial 
red u ction  to be highly significant. A  
glove juice test show ed that alcohol 
foam  red u ced  the baseline num ber of 
b acteria present in norm al skin flora, 
after first use, by 1 .8 7  logs, and, after 
continued use for 5 days, by 2 .3 6  logs. 
T he reduction  of the baseline num ber of 
bacteria w as m aintained for up to 6 
hours under surgical gloves. A  health
care personnel handw ash effectiveness

test show ed m icrobial reduction  on test 
sub jects’ hands, artificially 
contam inated  w ith  Serratia mareescens 
(S. mareescens). M icrobial reduction  
averaged 3 .3  logs after 5 treatm ents and  
3 .6 3  logs after 25  treatm ents. In vitro 
data, derived  from stud ies using 5. 
mareescens as the test bacteria, show ed 
tha t alcohol properly  form ulated in  an 
em ollien ted  vehicle and  dispensed  as a 
foam, significantly  reduced  the num ber 
of test bacteria, in  10 percent serum , 
w ith in  15  seconds.

B ased on these data and the  
con clu sion s of the M iscellaneous  
E xtern al Panel (47  FR  2 2 3 2 4 ), the  
agency con clu des that alcoh ol, w hen  
properly form ulated, is effective for use  
as a surgical hand scrub and antiseptic  
handw ash or health-care personnel 
handw ash. B ecause it is w ell 
established that alcohol alone does not 
provide persistence, the agency notes  
that a  preservative agent in  the vehicle  
provided the persistent effect to  
m aintain  reduction  in  the baseline  
num ber of b acteria for 6  hours as 
required to  dem onstrate efficacy as a 
surgical hand scrub drug product.

T he agency is including alcoh ol in  
proposed § 333 .4 1 0 (a ) (antiseptic  
handw ash or health-care personnel 
handw ash), § 3 3 3 .412(a ) (patient 
preoperative skin preparation), and  
§ 3 3 3 .4 1 4 (a ) (surgical hand scrub), as 
follow s: “A lcohol 6 0  to 95  percent by 
volum e in an aqueous solution  
denatured according to B ureau of  
A lcohol, T ob acco and Firearm s  
regulations in 27  CFR part 2 0 .” Further, 
the agency finds the M iscellaneous  
E xtern al P an el’s proposed Category I 
indication  for OTC alcohol drug 
prod u cts, i .e ., “ for preparation of the  
skin p rior to an injection” to  be an  
appropriate indication for patient 
preoperative skin preparation drug 
p roducts. B ased on that P anel’s 
recom m endations, the agency is 
including this indication as an  
additional claim  for alcohol drug  
p roducts in  § 333 .460(b )(2 ) o f the  
proposed m onograph. In addition, based  
on th at P an el’s sim ilar 
recom m endations for isopropyl alcohol 
(47  FR  2 2 3 2 4  at 2 2 3 2 9  and 2 2 3 3 2 ), the  
agency is proposing this indication  for 
OTC isopropyl alcohol drug products in  
§ 33 3 .4 6 0 (b )(3 ). As discussed  in section  
I.N., com m ent 2 8 , the agency is 
proposing new  effectiveness criteria for 
drug p rod u cts labeled for this use.

T he m onograph w ill also state that an  
alcoh ol drug product m ust be properly  
form ulated, such  as the product in  an  
em olliented  vehicle dispensed as a foam  
d iscussed  above, to  m eet the test 
requirem ents in  § 3 3 3 .4 7 0 . T his m eans  
that alcoh ol w hen intended for certain

uses m u st be able to  dem onstrate  
effectiveness by certain  tests proposed  
in this tentative final m onograph, as  
follow s: (1) A ntiseptic or h ealth-care  
personnel handw ash— § 333 .470(b )(2 ), 
(2) patient preoperative skin  
preparation— § 333 .470(b ) (3), and (3) 
surgical hand scrub— § 333 .470(b )(1 ). As 
d iscussed  in  section  I.B ., com m ent 5, 
the term  “antiseptic handw ash” in lieu 
of “hand degerm er” is being proposed  
in the m onograph as the statem ent of 
identity for this type of product.

, T he labeling for the alcohol product 
(Ref. 1) provides directions for use  
w ithout w ater rinsing, w here w ater is 
not readily available, as follow s: “A  
‘palm ful’ (5 gram s) is dispensed in  one 
hand. It is spread on both hands and 
rubbed into the skin until dry  
(approxim ately 1 to  2  m inutes). A  
sm aller am ount (2 .5  gram s) is then  
dispensed into one hand, spread over 
both hands to w rist, and rubbed into the 
skin u ntil dry (approxim ately 30  
secon d s).” The agency con cu rs with  
these directions and is incorporating  
them  into its proposed directions for use 
for OTC top ical antiseptic drug  
prod u cts, including alcoh ol, formulated 
for u se w ithout w ater in  th is tentative 
final m onograph. See proposed  
§ 3 3 3 .4 5 5 (c ) and § 3 3 3 .4 6 5 (c ).
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F. Comments on Chlorhexidine 
Gluconate

11. Several com m ents requested that 
the agency include chlorhexidine  
gluconate as a Category I ingredient in 
any am ended tentative final monograph. 
T he com m ents subm itted references and 
data to establish general recognition of 
safety and effectiveness (Ref. 1), and 
stated th at chlorhexidine gluconate  
solution is recognized in  the “ British 
P harm acop eia” (Ref. 2) and is 
form ulated in a w ide range of products 
that have been successfully marketed to 
a m aterial exten t and for a m aterial 
length of tim e in other countries. The 
com m ents asserted that w hen
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formulated in  com p lian ce w ith  FD A ’s  
current good m anufacturing p ractice  
regulations ( 2 1 C FR  p art 21 1 ), 
chlorhexidine p rod u cts are safe and 
effective for u se  as skin w ound  
cleansers, skin w ound protectants, 
patient preoperative skin preparations, 
skin antiseptics, surgical hand scrubs, 
and health-care personnel handw ashes.

A reply com m en t argued that 
chlorhexidine gluconate, currently  
marketed in  the U nited States u nder  
approved new  drug applications  
(NDA’s), is not eligible for an  OTC drug 
monograph b ecau se the ingredient has 
not been m arketed w ithin this country  
to a m aterial ex ten t and for a m aterial 
length of tim e. T h e  com m ent added that 
variations in  final form ulations m ay  
alter the safety an d  effectiveness of the 
ingredient T h e  com m en t subm itted  
data (Ref. 3) to  support th is view point 
and requested that chlorhexidine  
gluconate be classified  in Category II.

In the previous tentative final 
monograph (43 F R 12 1 0 ), chlorhexidine  
gluconate (4  p ercent solution) w as  
neither addressed nor categorized as 
Category I, II, o r III. H ow ever, 
subsequent to th e  tentative final 
monograph, th e agen cy granted a  
petition (Ref. 4) and in the Fed eral  
Register of M arch 9 ,1 9 7 9 ,  reopened the  
administrative record  to  allow  
interested persons an  opportunity to  
submit data and inform ation (44  F R  
13041). The com m en ts (Ref. 1) and  reply  
comment (Ref. 2 ) w ere subm itted in  
response to that n otice . H ow ever, since  
that time a m ajority of the com m ents on  
chlorhexidine subm itted in response to  
the notice have been w ithdraw n (Ref. 5). 
While the w ithdraw n com m ents rem ain  
on public display as  part o f the  
administrative record , they are no  
longer being considered  in  this  
rulemaking.

The agency has review ed the  
marketing history of chlorhexidine  
gluconate and finds that although it has  
been m arketed for professional or 
hospital use under NDA’s, insufficient 
data rem ain in th e  public adm inistrative  
record for this rulem aking to  support 
general recognition of safety and  
effectiveness for OTC use. A ccordingly, 
chlorhexidine gluconate 4 percent 
aqueous solution as a health-care  
antiseptic is a  new  drug and is not 
included in this tentative final 
monograph.
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G. Comments on Chloroxyienol
12 . A  n um ber o f  com m ents disagreed  

w ith the agen cy’s  Category III 
classification  o f chloroxyienol in the  
tentative final m onograph. They argued  
that a  réévaluation  of the data  
previously subm itted to the agency  
along w ith  new  data that have been  
subm itted (Refs. 1 through 16) w ould  
provide adequate justification for 
classifying chloroxyienol in  Category I 
for safety and effectiveness for use in 
antim icrobial soaps, health-care  
personnel handw ashes, patient 
preoperative skin preparations, skin  
antiseptics, skin w ound cleansers, skin  
w ound protectants, and suigical hand  
scrubs. Several com m ents pointed out 
th at th e  A ntim icrobial II Panel 
unanim ously con clu ded  that 
chloroxyienol is generally recognized as 
safe for to p ical u se in  athlete’s foot and  
jock-itch  preparations.

B ased  upon the subm itted data (Refs.
1 through 16) and  other inform ation  
review ed b y  th e  A ntim icrobial Panels, 
the agency con clu d ed  in the am ended  
tentative final m onograph for OTC first 
aid  antiseptic drug p roducts that 
ch loroxyienol (0 .2 4  p ercent to 3 .7 5  
percent) w as safe but n ot effective for 
short-term  u se as an  OTC top ical first 
aid antiseptic (54  FR  3 3 6 4 4  at 336 5 8 ). 
T hese data (Refs. 1 through 16) and n ew  
data subm itted under the agency’s 
“feedback” procedures (Refs. 1 7  through  
30) are insufficient to support a 
Category I classification  of the safety  
and effectiveness of the ingredient for 
other long-term  u ses, e.g., antiseptic  
handw ash or h ealth-care  personnel 
handw ash and surgical hand scrub . H ie  
agency con clu d es that chloroxyienol 
rem ains classified  in  Category III as an  
active ingredient for these uses.
H ow ever, the ingredient w ould be 
considered  safe for short-term  use as a 
patient p reoperative skin preparation  
but rem ains in  Category III due to a  lack  
of effectiveness data for this use.

In th e previous tentative final 
m onograph (4 3  FR  1 2 1 0  at 1 2 2 2  and  
1 2 3 8 ), the agency stated that the data  
w ere insufficient to reclassify  
chloroxyienol in to Category I, an d  th e  
ingredient rem ained in  Category in for 
safety and effectiveness. Indicating  
con cern  about the absorption of  
top ically  applied  antim icrobial drug

p rod u cts used repeatedly by consum ers  
over a  num ber o f  years, the agency  
stated the follow ing regarding the safety 
of the ingredient:

Only the most superficial toxicity data in 
animals were submitted to and reviewed by 
the Panel. The Commissioner concurs with 
the Panel that toxicity in rodent and 
nonrodent species, substantivity, blood 
levels, distribution and metabolism, as well 
as any subsequent systemic absorption 
studies must be characterized * * *. The 
degree of absorption of PCMX following 
topical administration has not been 
established. The target organ for PCMX 
toxicity in animals also remains unidentified 
and should be shown in a long-term animal 
toxicity study.

W hile safety data (Refs. 1, 2 , 6 , and 7) 
are sufficient to establish safety for 
short-term  use su ch  as for a patient 
preoperative skin preparation drug 
prod u ct, these d ata  d o  not resolve  
con cern s about long-term  chron ic  
toxicity . C onclusions o n  these data, 
w h ich  w ere also review ed by the  
A dvisory R eview  P anel on OTC  
A ntim icrobial II Drug Products  
(A ntim icrobial II Panel) in  conjunction  
w ith  its review  o f  O TC topical 
antifungal drug p roducts, w ere  
published in  the F e d e ra l Register of 
M arch 2 3 ,1 9 8 2  (4 7  F R  1 2 4 8 0 ). That 
Panel, w h ich  evaluated  the safety o f the  
ingredient for use in OTC top ical 
antifungal drug p roducts, categorized  
ch loroxyienol (0 .5  to 3 .75  percent) as 
safe (Category I) for short-tenn use (up  
to  13 w eeks) an d  advised,
“ * *  * relatively low  doses of  
chloroxyienol ca n  be system ically  
tolerated, a t  least over a 13-w eek period. 
T he Panel is con cern ed  about the effect 
of ch ro n ic  adm inistration o n  the liver, 
but does not con sid er that topical 
application  o f  ch loroxyienol to sm all 
areas of the skin o v e r short periods of 
tim e w ould resu lt in  liver dam age.” (47  
FR  1 2 4 8 0  at 1 2 5 3 4 ). T he agency  
subsequently agreed w ith the P anel’s 
con clu sio n s con cern in g the safety of 
using the ingredient in  OTC top ical 
antifungal drug p rod u cts  for the 
treatm ent of ath lete’s  foot, jock itch , and  
ringw orm  (m axim um  treatm ent duration  
4  w eeks) in  its ten tative final 
m onograph for th ese  OTC drug 
p roducts, published in  the Fed eral  
R egister of Decem ber 1 2 ,1 9 8 9  (54  FR  
5 1 1 3 6  at 5 1 1 3 9 ). T h e agency  
subsequently finalized these  
con clu sions in  th e  final rule for OTC 
top ical antifungal dru g products  
published in the F e d e ra l R egister of 
Septem ber 2 3 ,1 9 9 3  (5 8  FR  4 9 8 9 0 ).

Regarding long-term  ch ron ic toxicity , 
data and inform ation provided by one 
m anufacturer in clu ded  final reports of 
com p leted  studies and interim  reports
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of incom plete studies (Ref. 2). The  
inform ation also contained a protocol of 
a planned preclin ical study (projected  
starting and com pletion dates for 
experim ents) w hich  identified a 2-year 
rat feeding study. B ecause thils study  
m ight resolve con cerns about long-term  
ch ron ic toxicity , the agency requested  
the raw  data (Ref. 31); how ever, the 
m anufacturer declined to subm it the 
data, explaining that it is no longer 
interested in m arketing Chloroxylenol, 
that its study had not been com pleted, 
and that the study w as conducted prior 
to establishm ent of the Good Laboratory  
P ractices regulations (Ref. 32).

In response to the agency ’s 
determ ination that data from a 2-year rat 
feeding study w ere essential (Ref. 33), 
another m anufacturer submitted  
additional inform ation along w ith  
copies of already available safety data  
(Ref. 34). T he m anufacturer explained  
that it believes that long-term safety 
data, i.e., 2-year oral feeding study, 
w hile not currently available, m ay not 
be a necessity . Citing statem ents m ade  
by the Panel, that its recom m ended  
guidelines for the safety testing of these  
drug p roducts w ere developed prim arily  
for antim icrobial agents applied to the 
entire body surface and that appropriate  
tests should be chosen to reflect the  
intended use of the antim icrobial drug 
product (39  FR  331 0 3  at 33 1 3 5 ), the 
m anufacturer contended that the  
guidelines w ere developed to address 
the m ost extrem e exposure to an  
antim icrobial ingredient rather than to 
describe the m inim al requirem ents for 
safety data that the Panel w ould find 
acceptable. Noting the contrast betw een  
the use of surgical hand scrub drug 
products (products used by adults in a 
lim ited area of the body for a specified  
tim e span) w ith lifetime application to 
the entire body in bar soaps, the 
m anufacturer contended that w hile the  
use of a surgical hand scrub is 
considered  ch ron ic use, the exposure to 
the antim icrobial ingredient during such  
use is lim ited to the hand and half the  
distance to the elbow. The m anufacturer 
further suggested that one m ight sim ply  
regard the use of health-care antiseptic  
ingredients in handw ashes and surgical 
scrubs as repeated daily use in a lim ited  
area of the body.

The m anufacturer contended that data 
from a 2-year feeding study w ould not 
contribute any inform ation on the long
term  safety of chloroxylenol that is not 
already available from subchronic  
studies (Ref. 35). In support of its 
contention, the m anufacturer subm itted  
data from subchronic anim al toxicity  
and hum an bathing studies (Ref. 18) 
previously subm itted in response to the 
tentative final m onograph for OTC

top ical antim icrobial drug products and  
to the A ntim icrobial II Panel. The data 
also included com puter sim ulation  
m odels (Ref. 36) of plasm a levels of 
chloroxylenol that m ight o ccu r after 
derm al applications of varying  
con cen tration s of the ingredient. The  
sim ulations, based on urinary excretion  
data from hum an bathing studies, 
p redict a lack of potential for 
accu m u lation  of the ingredient in 
hum ans. Subsequent subm issions from  
the sam e m anufacturer included a 
review  article on the toxicity  of 
chloroxylenol (Ref. 19), a retrospective  
analysis of the value of chron ic anim al 
toxicology studies of pharm aceutical 
com pounds (Ref. 20), and copies of all 
available toxicity  data for chloroxylenol 
(Ref. 21). Included in the toxicity  data 
w as a kinetic analysis (Ref. 37) of data  
from hum an and anim al studies of the  
ingredient previously subm itted to the 
agency that also predicts that 
accu m u lation  in hum ans is not likely to 
o ccu r at reasonable exposure levels. 
Based on the above data and  
inform ation, the m anufacturer requested  
that the agency reconsider the necessity  
of a long-term  anim al study. In response  
to the m anufacturer’s request, a public  
m eeting w as h eld  to discuss the 
available toxicity  data for chloroxylenol. 
A t that m eeting, the agency noted that 
m any of the subchronic studies of the 
ingredient are of lim ited usefulness 
because they w ere conducted  using a 
form ulated product that contained  
isopropyl alcoh ol, turpineols, and castor  
oil soap in addition to chloroxylenol. 
The kinetic m odel used in the studies  
w as considered  inappropriate. A one- 
com partm ent m odel, as used in the 
analysis, is not relevant to chloroxylenol 
due to its lipophilic nature. The  
agen cy’s detailed  com m ents are on file 
in the D ockets M anagem ent Branch  
(Refs. 38  and 39).

A fter considering the m anufacturer’s 
com m ents and evaluating the data  
available at the tim e, the agency  
con clu ded  that the inform ation w as not 
adequate to characterize the level of 
absorption, the distribution, the  
m etabolism , and the excretion  of 
chloroxylenol following topical 
adm inistration. In a 1 9 8 8  letter to the  
m anufacturer (Ref. 40), the agency  
stated: (1) That data from the hum an  
bathing studies review ed are highly  
variable (absorption 0 .5  to 1 5 .7  percent),
(2) the an alytical m ethodology used in  
the studies had not been validated and
(3) that the sm all num ber of subjects 
included in the studies m ade it difficult 
to draw  m eaningful conclusions from  
the reported results. The agency  
com m ented  further that subm itted

accum ulation  predictions w ere not 
adequate to define the toxicity that 
m ight o ccu r w ith  repeated exposure to  ̂
the ingredient because no data have  
been subm itted to support or validate  
the m odel’s assum ptions in  
characterizing exposure and stated that I 
additional data are needed to justify, 
support, and verify the assum ptions and 
data used in the predictions. Pointing  
out that accum ulation  is not the sole 
issue of long-term  toxicity , the agency 
asserted that long-term  toxicity  m ay be 
related to repeated daily exposure to 
low levels of the ingredient over a 
lifetime.

In that sam e letter, the agency stated 
that it had reexam ined the necessity for ; 
a long-term  anim al study based on the 
m anufacturer’s assertion that use of the 
ingredient as an antiseptic handwash  
and surgical scrub should be regarded as 
repeated use to a lim ited area of the 
body, and had con clu ded  that data from 
additional short-term  studies conducted 
under actual use conditions (i.e., where 
abrasion is follow ed by occlusion, with 
the level of absorption, distribution, 
m etabolism , and elim ination of the 
ingredient being show n under these 
conditions) cou ld  provide adequate 
inform ation to determ ine w hether or not 
a long-term  anim al study is necessary. 
Protocols for a pharm acokinetic surgical 
scrub study to develop such  data were 
subm itted to the agency (Refs. 41 and 
42); how ever, to date the agency has not 
received  any data from such  a study,
The agency’s detailed com m ents are on 
file in the D ockets M anagem ent Branch . 
(Refs. 43  and 44).

M ore recently , the agency received  
additional data pertaining to the safety 
of chloroxylenol from another 
m anufacturer (Ref. 30). The data 
included an assessm ent of the 
ingredient’s m utagenic potential by a 
series of in vitro and in vivo assays 
(Am es test, unscheduled  DNA synthesis 
in rat prim ary hepatocytes, 
chrom osom al aberrations in Chinese 
ham ster ovary cells, and an in vivo 
m ouse m icronu cleu s assay). The data 
also included a dose range-finding study 
for a teratology study of the ingredient 
in rats and the subsequent teratology 
study.

Tw o of the four m utagenicity assays 
included in the subm ission yielded  
suspect or equivocal results. The in 
vitro adm inistration of 19 ,-38 , 75, and 
1 50  m icrogram s p er m illiliter (pg/mL) 
doses of chloroxylenol to Chinese 
ham ster ovary cells produced a 
statistically significant increase relative 
to the solvent control in  the mean  
num ber o f chrom osom e aberrations per 
cell at the 75 and 1 5 0  pg/m L dose level 
both in the presence and absence of
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metabolic activation. Statistically  
significant increases in the percent of 
aberrant cells w ere also seen at the 75 
Hg/mL dose in the absence of m etabolic  
activation and at the 75 and 15 0  pg/m L  
doses in the presence of m etabolic  
activation. No dose response w as 
apparent in either the activated or 
nonactivated system s. The investigator 
concluded that the results w ere  
equivocal in the nonactivated test 
system and suspect in the activated test 
system.

The results of the in vivo m ouse  
micronucleus assay dem onstrated a 
statistically significant increase in 
micronucleated polychrom atic  
erythrocytes in female m ice 24  and 72  
hours after oral dosing w ith  2 5 0  and 833  
milligrams per kilogram (mg/kg) doses 
of chloroxylenol. H ow ever, no dose 
response w as apparent. The investigator 
considered the results to be a statistical 
anomaly based on unusually low  m ean  
micronucleus values in the negative  
control group and the lack of a dose 
response. H ow ever, the agency believes 
that because the observed increases  
were significantly elevated over those of 
the negative controls (p< 0 .0 1 ) and w ere  
reproducible at tw o dose levels, these  
results should be considered equivocal. 
The m anufacturer has provided  
additional inform ation (Ref. 4 5 ) in  
response to the agency’s interpretation  
of the results of the m ouse m icronu cleu s  
assay. However, the agency continues to 
believe that reliance on data from  
historical controls is inappropriate and  
has not changed its position on the data. 
The agency’s detailed com m ents are on  
file in the Dockets M anagem ent Branch  
(Refs. 46  and 47).

In light of the new data (Ref. 30) and 
the issues that they raise, the agency has 
again reexamined the data requirements 
necessary to support the safe chronic 
use of this ingredient. The agency finds 
it necessary to broaden the additional 
testing requirements in order to clearly 
assess potential risks associated with 
chronic use of chloroxylenol. Therefore, 
data obtained from the following are 
necessary: (1) Human studies conducted 
under maximal use conditions, i.e., 
repeated use as a surgical scrub use 
where abrasion is followed by 
occlusion, characterizing the level of 
absorption, the distribution, 
metabolism, and elimination of the 
ingredient, (2) a lifetime dermal 
carcinogenicity study (up to 2 years) in 
mice, and (3) an appropriate human 
epidemiological study performed to 
determine the effects on health-care 
professionals in countries, such as 
England, where the ingredient has been 
used extensively for a long period of 
time are necessary. Further, in order to

relate the data derived from the ch ron ic  
anim al study to hum ans, the lifetim e 
derm al carcin ogen icity  study should  
also include con com itan t absorption, 
distribution, m etabolism , and excretion  
studies. A  protocol for an  18-m onth  
derm al carcin ogen icity  study has been  
subm itted to the agency (Ref. 48 ). The  
agen cy’s detailed  com m ents and  
evaluation of the data and protocol are  
on file in the Dockets M anagem ent 
B ranch  (Ref. 47).

Regarding the effectiveness of 
chloroxylenol, the agency stated the 
following in the previous tentative final 
monograph: “Claims for broad spectrum 
activity have been made * * *; 
however, the Commissioner finds that 
inadequate effectiveness data were 
submitted. Many studies were old and 
not performed with modern antiseptic 
testing procedures. * * * effectiveness 
testing both in vitro and in vivo should 
be done in accordance with the 
Guidelines” (43 FR 1238).

The applicable effectiveness data 
subm itted by the com m ents w ere  
derived from in vivo and in vitro studies  
(Refs. 1 through 7 and 13 through 16), 
along w ith  data subsequently subm itted  
under the “ feedback” procedures (Refs. 
22 through 28  and 50).

Data from in vivo glove juice studies 
(Refs. 1, 2 ,1 9 ,  and 50) dem onstrated the  
antiseptic activity of chloroxylenol in a 
range of 3 to 3 .7 5  percent w hen  
form ulated in an aqueous surfactant 
vehicle. C hloroxylenol form ulations are 
substantive in th eir activity, i.e ., they do  
not produce an initial high reduction  in  
the num ber of bacteria but after repeated  
use (routine use), they reduce the  
baseline num ber of b acteria and  
suppress b acterial grow th for 6 hours. In 
vivo data for surgical hand scrub  
products containing chloroxylenol at 
concentrations low er than 3 percent are 
insufficient. A queous solutions of 
chloroxylenol in a pine oil vehicle (1 :4 0  
dilution of Dettol®) consistently  
reduced  m ore th an  99  percent 
Staphylococcus aureus (S. aureus) from  
the hands of test subjects (Ref. 25).

In vivo cup  scrubbing and other 
appropriate data (Refs. 22 , 23 , and 24) 
indicate that chloroxylenol, in 70  
percent alcohol, is fast acting as a 
patient preoperative skin preparation. 
H ow ever, alcohol itself m eets the 
criteria for a preoperative skin 
preparation and is a significant 
contributor for fast acting contam inant 
reduction. T he data are not sufficient to  
dem onstrate that chloroxylenol in  this 
form ulation contributes to the total 
antim icrobial effect.

In vitro study data (Refs. 1, 3 , 4 , 5 ,1 3 ,  
1 4 ,1 6 ,  and 26) show  that chloroxylenol 
in various veh icles is effective against

gram -negative bacteria, i.e ., Escherichia 
coli [E. coli), P. aeruginosa, Proteus 
vulgaris, and Klebsiella aerogenes [K. 
aerogenes). T his anti-gram -negative  
activity is form ulation dependent. 
Tested aqueous solutions of pure 
chloroxylenol w ith  no other additives  
show  that low  concentrations (0.3 m g/ 
m L) reduced  95  percent of some 
Pseudomonas in 10  m inutes.

Data regarding the antiseptic activity  
of chloroxylenol itself are not adequate. 
W hile the data are considered sufficient 
to support in vitro effectiveness for the 
finished p roducts, the available data are 
inadequate to show  the contribution of 
the chloroxylenol. B ecause these  
finished p roducts contain  several 
additional ingredients, e.g., surfactants, 
isopropanol, pine oil, or 
ethylenediam inetetraacetic acid  (EDTA), 
w h ich  contributed substantial 
germ icidal activity , conclusions  
regarding ch loroxylen ol’s active  
contribution to the p rod u ct’s efficacy  
cannot be supported. The agency’s 
detailed com m ents and evaluations of 
the subm itted data are on file in the  
Dockets M anagem ent Branch (Refs. 51 
and 52). One m anufacturer has 

. responded to FD A ’s con cern  and  
provided additional data (Ref. 53).
T hese data are currently being review ed  
by the agency and w ill be discussed in  
the final rule for these drug products. In 
sum m ary, the data are sufficient to 
support the in vitro and in vivo  
effectiveness of the form ulations tested. 
H ow ever, additional data are needed to 
dem onstrate that chloroxylenol 
contributes to the activity  of these  
form ulations. In addition, data from  
glove juice studies indicate that the  
antim icrobial activity  of chloroxylenol 
is substantive in nature and does not 
produce an initial high reduction  of 
bacteria, but th at repeated use of the 
ingredient w ill produce a reduction  in 
b acteria as w ell as a suppression of the 
baseline num ber of bacteria of the 
norm al skin flora for 6 hours. As  
discussed in section  I.N., com m ent 28 , 
the agency is proposing that all 
antim icrobial products indicated for use  
as a surgical scrub or health-care  
personnel handw ash be able to 
dem onstrate an  im m ediate reduction  in 
bacteria and is inviting com m ent on the 
use of substantive antim icrobials in 
h ealth-care antiseptic drug products.

The agency, therefore, is proposing  
that ch loroxylenol at the concentrations  
evaluated (0 .2 4  percent to 3 .7 5  percent) 
be classified  as Category I for safety and  
Category III for effectiveness for short
term  use as a patient preoperative skin  
preparation and in  Category III for safety  
and effectiveness for long-term  uses, i.e., 
antiseptic handw ash or health-care



31416 F e d e ra l  R e g is te r  / Vol. 59, No. 116 / Friday, June 17, 1994 / Proposed Rules

personnel handwash and surgical hand 
scrub. The existing data are not 
adequate to extrapolate and assess the 
chronic toxicity of chloroxylenol for 
long-term use. Before chloroxylenol may 
be generally recognized as effective, the 
agency recommends that appropriate in 
vitro and in vivo effectiveness data be 
submitted. The data should include 
results obtained from both in vitro and 
in vivo tests as described in the testing 
procedures below. (See section I.N., 
comment 28.)
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H. Comment on Hexachlorophene
13. One comment urged 

reconsideration of hexachlorophene as 
an OTC “handwashing agent and 
antimicrobial skin cleanser for use in 
the hospital, doctor’s office, and by 
adult consumers.” The comment stated 
that adequate data to support Category 
I status were submitted in response to 
the advance notice of proposed 
rulemaking, but were only superficially 
discussed by the agency in comment 61 
of the tentative final monograph. (See 
the Federal Register of January 6,1978, 
43 FR 1210 at 1220.) The comment 
submitted additional data to support the 
safety of hexachlorophene, including a 
retrospective study on 3 percent 
hexachlorophene in baby bathing (Ref.
1) and a study of hexachlorophene 
blood levels in infants receiving routine 
antiseptic skin care (Ref. 2). The 
comment also included a 
comprehensive review article on the 
safety and effectiveness of 
hexachlorophene (Ref. 3).

The agency has reevaluated the data 
discussed in comment 61 in the

tentative final m onograph (43 FR  1 220)  
and evaluated the n ew  data, and has  
determ ined that the data do not w arrant 
changing the classification  of 
hexachlorophene as a prescription drug. 
The infant data (Refs. 1 and 2) w ere  
discussed in detail in  the tentative final 
m onograph for OTC antim icrobial 
diaper rash drug p roducts (55 FR  2 5 2 4 6  
at 2 5 2 6 1  to 2 5 2 6 3 ).

Sum m aries of handw ash studies w ere  
also subm itted, but no data w ere  
included. In one study, 3 percent 
hexachlorophene w as tested as a  
surgical scrub u pd er exaggerated use 
conditions (Ref. 4 ). Subjects (num ber 
not specified) w ashed their hands and  
forearm s in 20  m L hexachlorophene for 
10  m inutes, 5 tim es daily, 6  days a w eek  
for a total of 58  days. No signs of  
toxicity  w ere reported. The blood levels 
of hexachlorophene reached a plateau  
w ithin 3 days at m ean levels of 0 .0 7  pg/ 
mL. •

The agency believes that it w ould be 
necessary to test a very large group of 
subjects (the num ber of subjects 
required to obtain a statistically  
significant result) w ith  a variety of skin 
conditions to determ ine the true degree 
of absorption. A  sim ilar study review ed  
by the Panel (3 9  FR  3 3 1 0 3  at 3 3 1 1 8 )  
reported blood levels of 0 .5  pg/m L or 
higher. *

In the other study, shbjects w ashed  
their hands and face three tim es daily  
for 3 w eeks w ith eith er 2 or 5 m L of 3 
percent h exachlorophene (Ref. 4). Blood  
concentrations re a d ie d  a plateau w ithin  
7 days at m ean levels of 0 .2 1  pg/m L for 
the 2-m L group and 0 .2 2  pg/m L for the  
5-m L group.

O ther additional data contained only  
a brief sum m ary of the historical use of 
hexachlorophene and prim arily cited  
publications in th e  m ed ical literature  
(Ref. 5). The references provided  no new  
inform ation. Consequently, the agency  
has determ ined that hexachlorophene  
w ill continue on prescription  status 
subject to  the existing regulation in 21  
CFR 2 5 0 .2 5 0 .

In order for h exachlorophene to be 
sw itched to OTC status, the concerns  
expressed by the A ntim icrobial I Panel 
that h exachlorophene does not have an  
adequate m argin of safety for OTC use , 
(39 FR  3 3 1 0 3  at 3 3 1 1 7 ) should be 
addressed. A fter review ing the 
subm itted data, the agency concludes  
that the safety of th is ingredient for OTC 
use on infants has n ot been  
dem onstrated. F o r OTC status for use by 
adults, any further subm ission of data 
should specifically address the safe OTC  
use of h exach lorop hen e in adults.

Based upon the discussion  above, the 
agency is proposing that 
hexachlorophene rem ain available by

prescription  only, excep t w hen used as 
a preservative at concentrations of 0 .1  
percent or less.

T he agen cy’s detailed com m ents and  
evaluation of the data are on file in the  
D ockets M anagem ent Branch (Ref. 6).
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♦
I. Comments on Iodine and Iodophors

14 . One com m ent pointed out that 
poloxam er-iodine com p lex  appeared to 
be in correctly  in clu ded  iii the Category 
II list under “ health-care personnel 
h andw ash” (43 FR  1 2 1 0  at 1 227), w hile  
it is properly listed in Category III for 
use as a “h ealth-care personnel 
handw ash” (43 FR  1 2 1 0  at 1229). The 
com m ent stated that deletion from the 
Category II list w ould correct the error.

The agency con cu rs w ith the 
com m ent th at poloxam er-iodine  
com p lex for use as a health-care  
personnel handw ash w as incorrectly  
listed as Category II (43 FR 1227) and  
that the listing as Category III (43 FR  
1 229) w as correct.

15 . One com m ent subm itted data on  
the safety and effectiveness of a “ m ixed  
iodophor” consisting of iodine  
com p lexed  by am m onium  ether sulfate 
and polyoxyethylene sorbitan  
m onolaurate (Ref. 1). The com m ent 
stated that this inform ation had been  
previously subm itted in M ay 1 9 7 4 , but 
that the ingredient had not been  
m entioned in the P an el’s report or in the  
agen cy’s proposed m onograph and  
requested that the agency include it in 
the m onograph. T he com m ent pointed  
out that the iodophor, form ulated as a 
liquid hand scrub, is intended for use by  
surgeons, food handlers, and others for 
w hom  reduced  bacterial skin flora is of 
public health significance.

Regarding the com m en t’s statem ent 
that the data w ere previously subm itted,
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th e  agency has n o  record  of any  
subm ission o f th ese data in 1 9 7 4 . 
B ecause this hand scrub w as not 
previously review ed or categorized as 
an OTC top ical antim icrobial drug 
p rod u ct, the agency review ed the 
p rod u ct’s m arketing history and  
considers it appropriate to include this 
product in the O TC drug review . The  
agency has evaluated the data subm itted  
by the com m ent (Ref. 1) and determ ined  
that iodine com p lexed  by am m onium  
ether sulfate and polyoxyethylene  
sorbitan m onolaurate is  safe for u se as  
a surgical hand scrub and health-care  
personnel handw ash, but that there are  
insufficient data available to determ ine  
its effectiveness for these uses. 
Therefore, the ingredient is being 
classified  in  Category III.

T h e d ata  in clu ded  several studies on  
the absorption of the iodine com plex, 
blood levels o f  iodine, and the system ic  
toxicity  of th e iodine com plex. Protein- 
bound iodine (PBI) and iodine jjlood  
levels in  rabbits w ere determ ined  
follow ing tw o studies o f acute derm al 
applications. In the first study, either 2  
or 5 m L/kilogram  (kg) o f th e test iodine  
com p lex w as applied to the shaved  
backs of rabbits in one experim ent. The  
m ethod o f  o cclu sion , if an y, w as not 
stated, but th e  test m aterial w as w ashed  
off after 2 4  h ou rs. In another 
experim ent, 2  mL/kg of the test iodine  
com p lex  w as com pared w ith a 
p ovidone-iodine com p lex and both w ere  
applied as in  th e  first experim ent. PBL 
and total iodine in blood w ere  
determ ined at 0 , 2 4 , and 4 8  hours in 
both exp erim en ts. In all treated anim als, 
the level of PBI w as extrem ely high at 
certain  tim es, prim arily at 2 4  hours. 
A nim als receiving th e higher dose of  
iodine com p lex  in  th e first experim ent 
seem ed to return to  norm al soon er than  
those receiving the low er dose. All 
anim als returned  to norm al by 14  days. 
F o r p urposes of com parison , th e second  
experim ent show ed that serum  total 
iodine in creased  from  1 .4  to 3 0 .7  
m illigram s/d eciliter (m g/dL) in  the test 
iodine com p lex  group com pared to  from  
1 .23  to 3 7 .9  m g/d L  in th e p ovidone- 
iodine group in th e  2 4  hours that the  
application  rem ained on. In the second  
study, 5 m L/kg of th e test iodine  
com p lex  w as applied to  the shaved  
backs, o f tw o  groups o f  five rabbits each. 
In one group the shaved backs w ere  
occlu d ed  for 24' hou rs and in the other 
group, th e  shaved backs w ere scrubbed  
for 1 0  m in u tes follow ed by rinsing and  
occlusion . A n additional group served  
as an untreated control group. Blood  
sam ples for iodine determ inations w ere  
taken  at 0 , 2 4 , and 4 8  hours and at 14  
days. A ll five an im als in th e group in

w h ich  the iodine com p lex rem ained  
occlud ed  on in tact skin for 2 4  h ou rs had  
m arkedly elevated levels of FBI and  
iodine at both 2 4  and 4 8  hours, but w ere  
only slightly above norm al at 1 4  days. 
F o r the 10-m in u te scrub anim als, the  
PBI levels w ere increased in tw o o f five 
anim als at 24  hours, slightly in ail five 
anim als at 4 8  hours, and w ere norm al at 
14  days.

A  study to  determ ine the effect on  
blood PBI levels of a routine scrubbing  
p roced ure in w h ich  exposure to th e  
iodine com p lex  exceeded  norm al use  
show ed n o  alteration in PBI levels in  
four hum ans w h o  scrubbed tw ice daily  
(each scrub  consisting o f  tw o 5 m inute  
hand w ashes w ith  5 m L) for 26 
con secu tive days. A lso, n o  irritation w as 
observed. In a sim ilar study in w hich  
th e  subjects w ore gloves for 2 hours  
after each  scrub, PB I levels w ere not 
increased , but total iodine w as slightly  
increased. In tw o subjects, this increase  
w as greater in th e  m iddle of th e study, 
but the total iodine blood levels w ere  
near norm al by th e  end of the study .

A derm al absorption study In w hich  
the shaved backs o f four m onkeys w ere  
rubbed w ith  0 .1 7  m L/kg of rad ioactive  
iodine com p lex  for 1 0  m inutes, rinsed, 
w rapped for 2 hours, and the anim als  
sacrificed after 24  hours, revealed that 
less than 0 .1  p ercept of th e  application  
w as recovered  in  th e thyroid, th e target 
organ for iodine.

A 90-d ay  sub-acute derm al toxicity  
study w as con du cted  in th ree groups of 
m onkeys divided in to  one control group  
and tw o test groups. One test group w as  
scrubbed on ce for 1 0  m inutes daily w ith  
0 .1 7  m L/kg of the iodine surgical scrub  
detergent prod u ct and th e  second group  
w as scrubbed three tim es w ith 0134 m L / 
kg (once for 10  m inutes and tw ice  for 3 
m inutes each  day}. T o  Simulate the  
w earing of surgical gloves, th e  treated  
area of each  anim al, w h ich  consisted of 
a shaved area o f  th e  back equivalent to 
about 10  p ercent o f  the body area, w as  
w rapped w ith  a rubber dam  for 3 0  to  90  
m inutes. T he study lasted 13 w eeks  
during w h ich  th e anim als w ere  
m onitored. N either test group show ed  
an y effects of iodophor treatm ent excep t 
elevated PBI levels in the high dose  
group, w h ich  peaked at one m onth.
A lso, th ere w as no significant effect on 
the thyroid  in the treated groups.

T he agen cy believes this iodine  
com p lex  is safe for hum ans based on the  
data from  hum an, rabbit, and m onkey  
studies. T est data show ed very little  
iodine absorption w hen th e product w as  
used as  a scrub, negligible uptake  
(follow ing acu te  derm al application of 
radioactive iodine com p lex) by th e  
thyroid  in  m onkeys, and an unchanged  
thyroid w eight in test groups o f

m onkeys follow ing 9 0  days o f sub-acute 
applications o f the iod in e com p lex.

The com m ent subm itted data from  
one clin ical study for evaluating  
effectiveness as  a surgical hand scrub  
but did not provide th e testing protocol 
used. F iv e  subjects scrubbed th ree times 
daily for 5 d ays w ith  the iodophor 
form ulation (containing 1.1 percent 
iodine). F o u r subjects com pleted the 
study. Surgical gloves w ere w orn for 2 
hours after the first w ash  o f the day. 
Subjects’ h and s w ere  sam pled on ce each 
day at the end of th e 2-h ou r gloved  
period using a single-basin Cade 
m ethod. T he initial sam pling w as used 
to establish a baseline m icrobial count 
for each  subject. Study results w ere  
reported as th e  num ber of organism s per 
m L of basin w ater an d  the percent 
reduction  in the num ber o f organism s 
recovered. T he red u ctio n  in the  
b acterial p opulation  ranged from 8 9  to 
9 8  p ercent on the first day. By the fifth 
day, th e  red u ction  ranged from 9 9  to  
100  p e rc e n t Sim ilar results w ere  
obtained in a com parative study on six 
subjects u sing povidone-iodine.

A lthough it is clear that th e test used 
w as not the glove juice test w hich is 
described in  the antim icrobial tentative 
final m onograph (43  F R 1 2 1 0  at 1242), 
alternative m eth od s m ay be acceptable. 
H ow ever, b ecau se of th e sm all number 
of subjects in clu d ed  in  th e study, the 
data are not sufficient to support the 
Category I classification  of this 
ingredient for use as a surgical hand 
scrub. A dditional studies, o f  the type 
described in § 3 3 3 .470(b )(1 ) of this 
am ended ten tativ e  final m onograph, are 
necessary to su p p ort the effectiveness of 
this surfactant iodine com p lex for this 
use.

In the previous tentative final 
m onograph (4 3  FR  1235), the agency 
recognized that elem ental iodine 
com p lexed  w ith  a surfactant type 
“carrier” m o lecu le  reduces the amount 
of im m ediate “ free” iodine, because 
m ost of the form ulated iodine is bound 
in th e com p lex. Effectiveness o f all 
iodophors is dependent on the release of 
free iodine as th e  activ e  agent from the 
com plexing m olecu le w hich  acts only as 
a carrier. T h e agency acknowledges that 
iodine com p lexed  w ith a surfactant is 
an accep table w ay  o f  presenting iodine 
as an antim icrobial agent to the skin. 
H ow ever, because m ost of the  
form ulated iod in e m ay be tied up in the 
com p lex  and b ecau se th e  information  
subm itted b y  th e  com m ent to  support in 
vitro efficacy (Ref. 2 ) dealt only with  
aqueous an d /o r tin ctu re solutions of free 
iodine, testing o f  th e com plete  
form ulation is necessary to  judge the 
im p ortance of form ulation on the 
release of th e activ e  ingredient and,
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thus, its influence on aspects of 
effectiveness.

Based on the data submitted, the 
agency concludes that iodine 
complexed by ammonium ether sulfate 
and polyoxyethylene sorbitan 
monolaurate is safe but additional data 
from appropriate studies are needed to 
establish general recognition of 
effectiveness for use as a surgical hand 
scrub and health-care personnel 
handwash. The data should include 
results obtained from both in vitro and 
in vivo testing procedures. (See section 
I.N., comment 28.)
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16. Several comments objected to the 
warning proposed for the professional 
labeling for povidone-iodine and 
iodophor-surfactant products: “Caution: 
Do not use this product in the presence 
of starch-containing products. Starch 
can adsorb iodophors and the resulting 
complex can cause serosal adhesions 
(abnormal union of the serous 
membranes) and other undesirable 
effects in the body” (43 F R 1210 at 
1221). The comments pointed out that 
the study by Goodrich, Prine, and 
Wilson (Ref. 1) on which the warning is 
based is not well controlled, is 
rudimentary, and lacks rigorous testing 
that produces evidence which can be 
statistically analyzed. The comments 
contended that this article is not 
sufficient basis .for the warning. The 
comments requested that the impact of 
the article by Goodrich, Prine, and 
Wilson on the labeling of nonsurfactant 
iodophors be reevaluated and that 
povidone-iodine be exempt from the

required warning relating to contact of 
starch and iodophors. One comment 
stated that there are numerous papers in 
the literature describing the 
antiadhesive effect of povidone and 
povidone-iodine and submitted nine 
references dealing with humans and 
animals that support an antiadhesive 
effect when povidone or povidone- 
iodine is used in intraperitoneal surgery 
(Ref. 2). Another comment explained 
that starch is well known for producing 
granuloma and that every package of 
surgeons’ gloves carries a warning 
statement to the effect that the outside 
of the gloves must be cleansed of starch 
powder prior to use. The comment 
concluded that FDA should require a 
warning label on the gloves, but not on 
products containing the drug.

FDA has reevaluated the article by 
Goodrich et al. (Ref. 1), considered the 
additional cited references (Ref. 2), and 
examined current policy on the labeling 
of United States Pharmacopeia (U.S.P.) 
Absorbable Dusting Powder 
(cornstarch). Goodrich, Prine, and 
Wilson (Ref. 1) provide date from 
observations and arbitrary scoring of 
adhesions after intraperitoneal injection 
into 4 groups of 13 adult female mice 
with: (1) Powdered starch suspended in
1.5 mL of normal saline, (2) powdered 
starch treated with 5 mL of an iodophor 
and washed three times in saline before 
resuspension in 1.5 mL normal saline,
(3) powdered starch treated with 5 mL 
of a 10-percent solution of surfactant 
washed three times in saline and 
resuspended in 1.5 mL of normal saline 
and (4) normal saline (control animals). 
The date do not indicate any significant 
difference between suspensions of the 
surfactant mixed with starch and the 
surfactant-iodophor mixed with starch. 
The agency’s policy on the labeling of 
surgical gloves treated with Absorbable 
Dusting Powder U.S.P., determined 
upon evidence presented during the 
Drug Efficacy Study Implementation, 
was published in the Federal Register of 
May 25,1971 (36 FR 9475). The agency 
requires the following statement on 
surgical gloves treated with Absorbable 
Dusting Powder U.S.P.: “Caution: after 
donning, remove powder by wiping 
gloves thoroughly with a sterile wet 
sponge, sterile wet towel, or other 
effective method.” Products containing 
Absorbable Dusting Powder U.S.P. for 
lubricating surgical gloves were 
formerly classified as new drugs, but are 
now regarded as transitional devices, for 
which premarket approval is required 
under the Medical Device Amendments 
to the Federal Food, Drug, and Cosmetic 
Act (42 FR 63472 at 63474). FDA’s 
Center for Devices and Radiological

Health is establishing categories for all 
surgical devices, including surgical 
gloves lubricated with powdered starch. 
Any changes in the labeling for this 
class of products will be dealt with in 
a separate rulemaking procedure and 
separate Federal Register notice.

The agency believes that the user’s 
removal of dusting powder from 
surgical medical devices (rubber goods) 
treated with Absorbable Dusting Powder 
U.S.P. decreases the incidence of 
adhesions and is not persuaded that the 
data in the article by Goodrich, Prine, 
and Wilson provide a sufficient 
scientific basis for a warning label. 
Therefore, the warning about the 
interaction of iodophors and starch- 
containing products proposed in 
comment 66 of the previous tentative 
final monograph is not included in this 
amended tentative final monograph,
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17. A number of comments submitted 
new data (Ref. 1) to establish that 
povidone-iodine is safe and effective as 
a topical antimicrobial drug. The 
comments requested that povidone- 
iodine be reclassified from Category III 
to Category I as a topical antimicrobial 
ingredient for use as an antimicrobial 
soap, health-care personnel handwash, 
surgical hand scrub, patient 
preoperative skin preparation, skin 
antiseptic, skin wound cleanser, and 
skin wound protectant.

As discussed earlier in this document, 
this amended tentative final monograph 
addresses only topical antiseptics for 
health-care antiseptic uses as a surgical 
hand scrub, antiseptic handwash or 
health-care personnel handwash, and 
patient preoperative skin preparation.
As discussed in section I.B., comment 5, 
antimicrobial soaps are no longer 
included in this rulemaking. The agency 
addressed the other use categories 
mentioned in the comment in a separate 
Federal Register notice for OTC first aid 
antiseptic drug products (56 FR 33644). 
As discussed in comment 38 of that 
document (56 FR 33660), FDA has 
tentatively concluded that povidone- 
iodine should be classified in Category 
I for use as a first aid antiseptic 
(formerly designated skin antiseptic, 
skin wound cleanser, and skin wound 
protectant).

The agency has considered the new 
data submitted and other information in
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support o f the request to reclassify  
povidone-iodine from Category III to  
Category I. On the basis of these data 
and inform ation, the agency tentatively  
con clu d es th at povidone-iodine should  
be reclassified  from Category III to 
Category I as a top ical antiseptic  
ingredient for use in surgical hand  
scrub, patient preoperative skin 
preparation, and  health-care personnel 
or antiseptic handw ash drug products.

T he general safety aspects of 
povidone-iodine that con cerned  the  
agen cy  in  the previous tentative final 
m onograph (43 FR  1 2 1 0  at 1 2 3 4  to  1236) 
are addressed elsew here as follows: (1) 
T h e effect of povidone-iodine on w ound  
healing. B ased upon subm itted data, the  
agency con clu d ed  in the first aid  
antiseptic segm ent of this rulemaking  
that non-surfactant iodophor products  
(povidone-iodine) do hot delay w ound  
healing. See com m ent 4 2  of that 
d ocum ent (56  FR  3 3 6 4 4  at 336 6 2 ). A lso, 
the A dvisory Review  Panel on OTC 
A ntim icrobial II Drug Products  
review ed povidone-iodine’s effect on  
w ound healing in its report on topical 
antifungal drug products and concluded  
that the drug did not affect w ound  
healing (47  FR  1 2 4 8 0  at 12 5 4 5 ). (2) The  
effect of povidone-iodine on thyroid  
function. In com m ent 41  of the tentative  
final m onograph for O TC first aid  
antiseptic drug p roducts (56  FR 3 3 6 4 4  at 
3 3 6 6 1 ), the agency discusses studies 
that indicate that top ically  applied  
povidone-iodine does not cause thyroid  
dysfunction. (3) T he proposed w arning  
about the interaction  of starch- 
containing p roducts w ith  iodophors 
resulting in serosal adhesions and other 
undesirable effects, i.e ., “ Caution: Do 
not use this prod u ct in d ie  presence of  
starch-containing products. Starch  can  
adsorb iodophors and the resulting  
com p lex can  cause serosal adhesions 
(abnorm al union of the serous 
m em branes) and  other undesirable  
effects in the bod y” (43 FR  1 2 1 0  at 
12 2 1 ). T he agency has reevaluated the 
proposal and decided that the warning  
is not supported by the data. (See 
section  I.I., com m ent 16.) (4) The 
agen cy’s con cern  regarding m olecular 
w eights of povidone-iodine greater than
3 5 ,0 0 0  daltons not being excreted  by the 
kidney and causing lym ph node  
changes. In section  I.I., com m ent 1 8 , the  
agency discusses a previously proposed  
w arning regarding this subject and  
determ ines, based on m ore recent data, 
that larger povidone-iodine m olecules  
are not a risk w hen the product is 
lim ited to the top ical uses included in  
this tentative final m onograph.

T he agen cy’s con cern  about the need  
for expiration  dates (not to  exceed  2 
years after m anufacture) because of the

lack o f stability data for several 
iodophor preparations, w h ich  relates to  
the effectiveness of the p roduct, can  be 
satisfied by com p lian ce w ith  the current 
good m anufacturing p ractices  
regulations (21 C FR  parts 2 1 0  and 211). 
These regulations in clu de, among other 
things, requirem ents regarding stability 
testing and expiration  dating (see 
§ §  2 1 1 .1 3 7  and 2 1 1 .1 6 6 ). Therefore, as 
discussed  in com m ent 4 0  o f the 
tentative final m onograph for OTC first 
aid antiseptic drug products (56  FR  
3 3 6 4 4  at 3 3 6 6 1 ), data on th e stability of 
povidone-iodine and the proposed 2- 
year expiration  date are no longer 
considered  needed in this rulem aking  
proceeding.

A  second agency con cern  relating to 
effectiveness w as the rate of release of 
“ free” iodine from the com p lex  and  
w hether there w as evid en ce of 
germ icidal activity over a period of tim e  
in clin ical application  (43 FR  1 2 1 0  at 
12 3 5 ). A s discussed  in  the tentative  
final m onograph for OTC top ical acne  
drug products (com m ent 5 , 50  FR  217 2  
at 2 1 7 3 ), iodine is released  from the 
povidone-iodine com p lex  w ithin  
m illiseconds, thus resolving this 
concern.

W ith  regard to the effectiveness of 
health-care antiseptic uses subject to  
this rulem aking, the agency has 
review ed the data and inform ation on  
povidone-iodine’s germ icidal in vitro  
and antiseptic in  vivo effectiveness  
(Refs. 1 through 19) and con clu des that 
the data are sufficient to  reclassify this 
ingredient from Category III to  Category 
I.

A  series of in  vitro controlled  studies  
(Ref. 1 -C 1 3 3 , V olum e 1) included a 
broad spectrum  of test m icro-organism s  
w h ich  w ere associated  w ith  betw een 40  
to 6 0  percent of the nosocom ial 
infections in the u rinary tract, surgical 
w ounds, pneum onia, and  bloodstream , 
reported by the N ational N osocom ial 
Infections Surveillance System  (NNIS) 
for the period from January 1985  to 
August 1 9 8 8  (Ref. 2). In m ost instances, 
these test m icro-organism s, as proposed  
in § 3 3 3 .4 7 0 (a )(l)(ii)  (see section  I.C., 
com m ent 6 ), w ere killed after 0 .5  to 5 
m inutes exposure to povidone-iodine. A  
m inim um  inhibitory concentration  
(MIC) study (Ref. 1 -C 1 3 3 ) using 30  
cultures, both A m erican  T ype Culture 
C ollection (ATCC) and recen t skin 
isolates, w as also in clu ded  in this series  
of in vitro studies. The results indicated  
a range for MIC from  8 7  parts per 
m illion (ppm ) to 4 9 2  ppm  for dilutions 
of povidone-iodine solution and 83  ppm  
to 4 7 6  ppm  for d ilutions o f povidone- 
iodine surgical scrub depending on the 
test m icro-organism . T ests w ith  
con trols, neutralizer, and  organic load

using a serial dilution m ethod w ere  
in clu ded  in th e study.

Gocke, P on ticas, and Pollack (Ref. 3) 
evaluated the susceptibility of 230  
clin ical isolates from blood, urine, 
sputum , and w ound cultures to the  
b acteriocid al activity of povidone- 
iodine. These clin ical isolates contained 
over h alf the organism s in clu ded  in 
§ 3 3 3 .4 7 0 (a )(l)(ii). Results indicated that 
1 0 6  of the 2 3 0  organism s tested (46  
percent) w ere killed w hen 1 m L of a 
standardized suspension containing 1 0 8 
organism s w as exposed  to a 10  percent 
povidone-iodine solution for 15  
seconds. Povidone-iodine show ed its 
highest activity against gram-negative 
isolates, w ith  72  of the 9 4  isolates (75 
percent) being killed after a  15-second  
exposure. Only 3 4  of the 1 3 4  (25  
percent) gram -positive isolates were 
killed under the sam e conditions. 
H ow ever, further testing of organisms 
not killed after a  15-second  exposure 
indicated  that in creases in exposure  
tim e to  1 20  second s killed all of the 
previously “resistan t” isolates. The 
study design incorporated the use of a 
neutralizer and controls.

T h e effectiveness of a povidone- 
iodine form ulation on micro-organisms 
in  a clin ical setting w as demonstrated  
by M ichael (Ref. 4). T he study included 
1 0 0  subjects w ith  decubitus ulcers 
follow ing a spinal cord  injury. Cultures 
of the w ounds w ere taken prior to, 
during, and upon com pletion  of a once- 
a-day povidone-iodine treatm ent. Prior 
to treatm ent, subjects had positive 
cultu res for the following organisms: S. 
au reu s  (60  subjects), K leb s ie lla /  
E n tero b a cter  species (20  subjects), E. 
c o li  (15  subjects), and P seu dom on as 
species (15 species). Follow ing an 8-to- 
10  w eek period of treatm ent with  
povidone-iodine, cultu res revealed that 
9 0  of the 1 1 0  subjects no longer had 
positive cultures for these organisms.

Pereira, Lee, and  W ade (Ref. 5) 
con d u cted  an in vivo gloved hand test 
that is supportive of the effectiveness of 
povidone-iodine as a surgical hand 
scrub. T hey exam in ed  the effects of 
surgical scrub duration and type of 
antiseptic on the reduction  of resident 
m icrobial flora. Thirty-four subjects 
scrubbed w ith  a 7.5  p ercent povidone- 
iodine form ulation or another antiseptic 
form ulation using eith er a 5 minute 
in itial/3  m inute con secutive scrub 
p rocedure or a 3 m inute in itial/30  
second  scrub p rocedure. Subjects were 
assigned to one of four groups, and each 
group w as assigned to one of the four 
treatm ents. Sam pling w as done by the 
glove juice m ethod using a sampling 
solution containing a neutralizer. Glove 
ju ice sam ples w ere taken from both 
h ands im m ediately before scrubbing
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(baseline), from the nondominant hand 
immediately after the initial scrub, 2 
hours after the initial surgical scrub but 
before the consecutive scrub (dominant 
hand), and 2 hours after one consecutive 
surgical scrub (dominant hand). No 
significant difference was found 
between the two durations of scrubbing 
with povidone-iodine. Povidone-iodine 
produced an immediate 1.2 logio 
reduction on the dominant hand after an 
initial 5 minute scrub and a 1.0 logio 
reduction on the dominant hand 
immediately after the 3 minute initial 
scrub. Baseline was not exceeded 2 
hours after either the 5 or 3 minute 
scrub.

Aly and Maibach (Ref. 6) evaluated 
the characteristics of two antimicrobial 
impregnated surgical hand scrub 
sponge/brush drug products. The study, 
which included a widely used 
povidone-iodine impregnated surgical 
hand scrub sponge/brush, evaluated 
both the immediate and persistent effect 
on the resident bacterial flora of the 
hands plus the effect of blood on the 
persistent antimicrobial activity of the 
surgical hand scrub drug products. In 
the first phase of the study, 13 subjects 
with left and right hand baseline counts 
of >106 organisms were randomly 
assigned to perform a total of 11 scrubs 
with the povidone-iodine impregnated 
sponge/brush. Glove juice samples were 
taken from the right hand of each 
subject immediately following the first 
scrub of the day and from the left hand 
at either 3 or 6 hours. The entire 
procedure was repeated on test days 2 
and 5. A similar procedure was used in 
phase two of the study, except that 2 mL 
of bacteriologically sterile blood was 
spread over the hands of 6 subjects 
following the initial scrub, and 
sampling occurred only at 3 and 6 
hours. Neutralizers were incorporated 
into the stripping solution, diluent, and 
culture media. On day 1, povidone- 
iodine produced an immediate mean 
logio reduction of 1.2, and baseline was 
not exceeded at 3 hours. On days 2 and 
5, povidone-iodine produced immediate 
mean logio reductions of 2.2 and 2.8, 
respectively, and bacterial counts did 
not exceed baseline at 6 hours. While 
counts for povidone-iodine approached 
baseline in the presence of blood, 
counts did not exceed baseline at 6 
hours on any day.

Another study (Ref. 1-C104), 
employing a method similar to the 
effectiveness testing procedures 
described in proposed § 333.470(b)(2) of 
this amended tentative final monograph, 
demonstrated the effectiveness of 
povidone-iodine 5 percent as a health
care personnel handwash. Twenty-five 
consecutive handwashings were done in

10 human subjects with a 5 minute rest 
between washings. Before each w ashing  
the hands were dipped in broth culture 
containing 2.0 x 109 organisms (Bacillus 
subtilis var. niger ATCC 9372) per mL; 
the contaminant was spread up over the 
wrists to the forearms. Bacterial counts 
were done at the completion of every 
fifth washing by the glove juice 
sampling method. Both the dilution 
fluid and growth media incorporated a 
neutralizer. The transient microbial 
flora of the hands was reduced by an 
average of 5.8 logs from baseline.

Dineen (Ref. 7) used a 7.5 percent 
povidone-iodine formulation as a 
reference antiseptic in an open 
crossover evaluation of a health-care 
personnel handwash drug product. 
Participation in the study followed a 1- 
week prewash period in which study 
subjects used only a bland nonantiseptic 
soap. On day 1 of the study, samples 
were taken prior to contamination and 
again after a second contamination 
followed by a 15-second wash with a 
bland nonantiseptic soap, using the 
glove juice sampling method. Following 
the post-wash sampling, subjects 
washed for 5 minutes with povidone- 
iodine to remove any rem aining  
inoculum. The hands of the first three 
subjects were contaminated with a 1 mL 
inoculum containing 1 X 1014 5. 
m arcescens, E. coli, P. aeruginosa, and 
Providentia stuartii[P . stuartii). The 
hands of the seven other subjects were 
contaminated with a 1 mL inoculum 
containing 8 X 1014 to 2 X 1015 S. 
m arcescens and P. stuartii. Inocula 
concentrations were determined each 
test day in a parallel experiment. On 
days 3 or 4 and 5, the procedure was 
repeated except that subjects were 
randomly assigned to wash with either
(1) the reference antiseptic or the test , 
preparation or (2) were crossed over to 
the preparation not used the previous 
day. In the interim between test days, 
subjects followed the wash and 
sampling procedure using only the 
nonantiseptic soap. The number of 
organisms included in the 1 mL 
inoculum was taken as the baseline, and 
all reductions were calculated on this 
basis. Neutralizers were incorporated in 
both the diluent and the culture 
medium. When corrected for the average 
log reduction produced by the 
nonantiseptic soap (4-logio), the 
reductions produced by povidone- 
iodine ranged from 7 to 9 logio.

Studies conducted by Ulrich (Ref. 8) 
and Newsom and Matthews (Ref. 9) are 
supportive of the effectiveness of 
povidone-iodine for this indication. 
Ulrich (Ref. 8) conducted a study using 
povidone-iodine 7.5 percent in 25 
subjects. Both hands of each subject

were contaminated with a stock culture 
of M icrococcus roseus (2.75 x 108 
organisms per hand, the baseline count) 
and allowed to air dry for 60 seconds. 
This artificial hand contamination was 
followed by a 15-second wash with 5 
mL of the povidone-iodine preparation, 
and this same procedure was repeated 
until 25 contaminations/washes had 
been performed. Glove fluid samples 
were taken after every fifth 
contamination/wash. Dilutions of the 
glove fluid were made in a sterile 
diluent that included a neutralizer. A 
neutralizer was also incorporated into 
the culture medium. Based on the 
average of both hands, the povidone- 
iodine preparation produced a 4.9 and 
a 5.2 log reduction of the transient 
micro-organisms from baseline by the 
5th and 10th wash, respectively. By the 
end of the 25th wash the povidone- 
iodine preparation demonstrated a 5.5 
logio reduction from the baseline 
bacterial count.

Newsom and Matthews (Ref. 9) 
studied test solutions containing 5 or 10 
percent povidone-iodine on hands 
artificially contaminated with an 
overnight culture of E. coli. The 
numbers of micro-organisms were 
measured before and immediately after 
hand disinfection with the test solution 
in 15 subjects. Sampling of the hands 
was accomplished by kneading the 
fingertips in a “recovery” broth that 
included a neutralizer. A mean 4.4 log 
reduction from baseline was reported 
for the bacterial counts taken 
immediately after the antiseptic wash.

Ayliffe, Babb, and Quoraishi (Ref. 10) 
evaluated the effect of various detergent 
and alcoholic antiseptic formulations 
(including a 7.5 percent povidone- 
iodine formulation) on the removal of S. 
aureus, Staphylococcus saprophyticus 
(S. saprophyticus), P. aeruginosa, or E. 
co li from contaminated fingertips. In 
one set of experiments, six subjects 
performed an initial wash with an 
unmedicated soap, followed by the 
inoculation of the tips of the subjects’ 
fingers and thumbs with 0.02 mL of a 
broth culture containing either S. aureus 
or P. aeruginosa. Following 
contamination, subjects performed 
either a 30-second wash with 5 mL of 
a detergent or alcoholic antiseptic 
preparation, a 30-second wash with an 
unmedicated soap, or no wash at all. 
Bacterial sampling was accomplished by 
rubbing the fingers and thumbs on glass 
beads immersed in 100 mL of nutrient 
broth containing neutralizers. All 
treatments were tested against each 
organism. Results were reported as the 
log of the average number of viable 
organisms recovered from each subject. 
Against S. aureus, povidone-iodine
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produced a 3.2 log reduction, which 
was significantly superior to the 
reduction achieved by the unmedicated 
soap. Against P. aeruginosa, povidone- 
iodine produced a 2.7 log reduction. 
However, this was not significantly 
different from the 2.2 log reduction 
demonstrated by the unmedicated soap.

In a second set of experiments (Ref.
10), the same authors assessed the 
effectiveness of three antiseptic 
formulations, including povidone- 
iodine, and an unmedicated soap in the 
removal of S. aureus, S. saprophyticus, 
or E. co li from contaminated fingertips. 
Under Conditions similar to those in the 
previous study, povidone-iodine 
demonstrated a 3-log reduction in the 
baseline number of S. aureus■, which 
was significantly superior to the log 
reduction demonstrated by the 
unmedicated soap. Povidone-iodine 
produced an average 2.1 log reduction 
in the number of S. saprophyticus and 
a 2.8 reduction in the number of E. coli. 
However, neither of these reductions 
was significantly different from the 
reductions produced by the 
unmedicated soap.

Rotter (Ref. 11) evaluated the 
influence of differences in two testing 
methodologies on the demonstration of 
the effectiveness of povidone-iodine.
One test method used is the standard 
test method (Vienna) for the evaluation 
of drug products for hygienic 
disinfection adopted by the Austrian 
and German Societies for Hygiene and 
Microbiology. In this test model, the 
release of E. co li from the finger tips of 
artificially contaminated hands was 
determined before and after a 1-minute 
wash with povidone-iodine. The second 
model, based on agency 
recommendations for the testing of 
health-care personnel handwashes, 
evaluated the release of the E. co li from 
all surfaces of artificially contaminated 
hands by the glove juice sampling 
method before and after a 1 minute 
wash with the ingredient. These 
comparisons showed no significant 
difference in the reduction factor 
produced by povidone-iodine when 
tested with the two methods. Povidone- 
iodine when tested by the Vienna test 
method produced a 3.3 logio reduction 
from the baseline count. When tested by 
the second method, the ingredient 
produced a 3.2 logio reduction.

Rotter (Ref. 11) also used the Vienna 
test method to assess the effectiveness of 
rubbing antiseptics onto the hands 
versus washing with an antiseptic. Two 
povidone-iodine containing 
formulations were included in the 
assessment. A watery solution of 
povidone-iodine with 1 percent 
available free iodine rubbed onto the

skin produced a 4 logio reduction. 
Washing with a detergent formulation of 
the ingredient produced a 3.2 logio 
reduction. However, this reduction was 
not statistically different from the 
reduction produced by washing with a 
nonantiseptic soap.

Rotter, Koller, and Wewalka (Ref. 12) 
used the Vienna test model to assess the 
effectiveness of a povidone-iodine 
liquid soap preparation (containing 0,75 
percent available free iodine) for 
hygienic hand disinfection. The 
subjects’ hands were contaminated by 
immersing them up to the mid- 
metacarpals in a broth culture of E. coli. 
The hands were allowed to air dry for 
3 minutes prior to a pretreatment 
sampling. Sampling was accomplished 
by rubbing the finger tips of each hand 
for 1 minute on the bottom of a Petri 
dish containing a phosphate buffer 
sampling solution with neutralizers. 
After a 2-minute wash with the 
povidone-iodine or liquid soap followed 
by a 20-second rinse, die hands were 
again sampled. Average log values of the 
counts from the right and left hands of 
each subject were calculated, and the 
difference (log reduction factor) was 
determined. The povidone-iodine liquid 
soap formulation produced a 3.2 logio 
reduction in the transient organisms.

Wade and Casewell (Ref. 13) 
evaluated the residual effectiveness of 
povidone-iodine against two clinical 
isolates associated with hospital 
outbreaks of infection. An initial 
determination of the survival of the test 
organisms on untreated hands of three 
subjects was made by contaminating the 
subjects’ finger tips with either of the 
test organisms and sampling the 
individual fingers immediately after 
contamination and at 1, 3 ,10, and 30 
minutes. The subjects’ hands were then 
pretreated by performing three 30- 
second washes at 5 minute intervals 
with various alcoholic and aqueous 
antiseptic test formulations, including a
7,5 percent pòvidone-iodine 
formulation and an unmedicated bar 
soap. The contamination and sampling 
procedure was repeated as before. All 
formulations were tested against both 
organisms. The median value of the log 
counts for the three subjects as each 
sampling was plotted against time. The 
survival curves for both organisms on 
hands pretreated by washing with an 
unmediCated soap and on hands with 
no pretreatment were similar. 
Pretreatment with povidone-iodine 
resulted in counts that were consistently 
less than for the untreated hands and for 
the hands pretreated by washing with 
an unmedicated soap and water for both 
organisms. After 30 minutes, hands 
pretreated with the povidone-iodine

formulation demonstrated a 2.5 logio 
reduction in the number of viable 
Enterococcus faeciu m  and a 3.9 
reduction in the number of viable 
Enterobacter cloacae.

The agency concludes that these data 
demonstrate the effectiveness of 
povidone-iodine 5 to 10 percent for use 
as a health-care personnel handwash.

Many pu blished  studies referenced in 
the submitted data and in the published 
literature (Refs. 1 and 14 through 19) 
have evaluated the effectiveness of 
povidone-iodine for use as a patient 
preoperative skin preparation. Although 
the procedures followed are different 
from those in the previous FDA testing 
procedures (43 F R 1210 at 1244) and 
from those proposed in § 333.470 of this 
amended tentative final monograph, the 
essential criteria have been met.

Georgiade et al. (Ref. 15) evaluated the 
effectiveness of two povidone-iodine 
formulations for use in the preoperative 
skin preparation of 150 subjects 
scheduled for elective surgical 
procedures. An initial sample for 
culture was taken from the unbroken 
skin of the operation site prior to the use 
of the formulations, and a baseline 
bacterialcount was determined. 
Sampling was by a cup scrubbing 
method, using a sterile wash solution 
that incorporated a neutralizer. The 
operative site was then gently treated for 
5 minutes with a povidone-iodine 
surgical scrub formulation and allowed 
to dry. Following the initial 
disinfection, a povidone-iodine 
antiseptic solution was evenly applied 
to the site and allowed to dry. The 
sample site Was rinsed with sterile 
water and a second sample for culture 
was done. Upon completion of surgical 
procedures lasting from 30 to 180 
minutes, the sample site was again 
cultured and sterile dressings were 
applied. The reported mean post-scrub 
reduction in the baseline number of 
bacteria of the sample site was 30,599 
(4.5 logio reduction). This reduction was 
maintained through the surgery as 
evidenced by the reported post
operative mean reduction of 30,613 
organisms.

Vorherr, Vorherr, and Moss (Ref. 16) 
compared three antiseptic preparations 
(including 10 percent povidone-iodine), 
in 150 female subjects (50 to each 
preparation) for effectiveness in 
reducing the numbers of bacteria in the 
perineum and groin. The mean log 
reductions in bacteria after skin 
preparation with povidone-iodine at 10 
minutes and 3 hours, respectively, were 
reported as 3.65/3,09 for the perineum 
and 3.42/2.85 for the groin. Another 
study by Dzubow et al. (Ref. 17) 
evaluated three antiseptic skin
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preparations frequently used for 
dermatologic surgical procedures. A 60- 
second wipe with 1-percent povidone- 
iodine was performed in 14 subjects 
after which aerobic and anaerobic 
cultures were taken at 5 and 60 minutes. 
The aerobic flora were reduced by 2.8 
and 2.5 log at 5 and 60 minutes, 
respectively. The reduction in anaerobic 
flora was reported to be 1.7 log at 5 
minutes and 1.2 log at 60 minutes.

Leaper, Lewis, and Speller (Ref. 18) 
compared the effectiveness of povidone- 
iodine impregnated drapes, povidone- 
iodine with a sterile drape, and 
conventional preoperative skin 
preparation with povidone-iodine for 
the reduction of skin bacteria. Forty-five 
subjects scheduled to undergo elective 
groin surgery were randomized to one of 
the three treatments. Impression plates 
and skin swabs were taken immediately 
before and after surgery, and swabs were 
taken before and after skin incision and 
closure. Conventional preoperative skin 
prepping with povidone-iodine 
produced the greatest reduction of the 
bacterial flora (240 colony counts to 34 
colony counts, 2.3 logio reduction).

Duignan and Lowe (Ref. 19) studied 
the effectiveness of povidone-iodine for 
reducing pathogenic bacteria in the 
vagina. A 1:10 solution of a povidone- 
iodine formulation containing 0.75 
percent available free iodine was 
instilled into the vagina of 35 subjects 
and left in situ for 1 to 3 minutes. 
Aspirate cultures were taken from the 
vagina before and after preoperative 
disinfection and subcultured into 
thioglycollate broth containing 
neutralizers. Povidone-iodine removed 
92 percent of the bacteroides species, 
anaerobic streptococci, gram negative 
bacilli, and Streptococcus pyogenes 
present prior to the preoperative 
disinfection.

A surveillance report (Ref. 1 -0 3 2 )  of 
hospital infections showed that the use 
of povidone-iodine in preparing patients 
for catheterization significantly reduced 
the rate of urinary tract infections. A 5- 
year study showed that the rate of 
urinary tract infections before October 
1977 ranged from 5.2 percent to 11.5 
percent (mean 7.8 percent), but 
beginning in October 1977 when 
povidone-iodine was the antiseptic 
solution in use, the rate ranged from 1.0 
percent to 4.0 percent (mean 2.4 
percent). At the 95 percent confidence 
level this is statistically significant. No 
method data accompanied the report 
except that the urethral meatus was 
cleansed with cotton dipped in the 
antiseptic solution before 
catheterization.

The agency believes that these studies 
and other published and publicly

available medical and scientific data 
demonstrate that povidone-iodine is 
effective for use as a patient 
preoperative skin preparation. Although 
all of the trials were not done the same 
way, and thus they are not strictly 
comparable, the weight of the evidence 
shows that povidone-iodine is effective 
both as a preoperative skin preparation 
and surgical hand scrub, reducing the 
normal microbial flora by more than 90 
percent and not showing any significant 
qualitative selection among the normal 
species found on the skin. In 
conclusion, povidone-iodine was 
effective against a wide spectrum of 
pathogenic and normal skin micro
organisms and maintained some 
suppressive effect on skin counts after 
the initial use.

In addition to the data reviewed 
supporting the safety and effectiveness 
of povidone-iodine for these 
professional uses, the agency classified 
povidone-iodine 5 to 10 percent as 
Category I as a first aid antiseptic in the 
tentative final monograph published in 
the Federal Register on July 22,1991 
(56 FR 33644). Accordingly, the agency 
is reclassifying povidone-iodine 5 to 10 
percent from Category III to Category I 
for use as a topical antiseptic ingredient 
for use in surgical hand scrub, patient 
preoperative skin preparation, and 
antiseptic handwash or health-care 
personnel handwash drug products.
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Preoperative Skin Preparations for the Face,” 
Journal o f  the A m erican A cadem y o f  
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(18) Leaper, D. J., D. A. Lewis, and D. C.
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18. Several comments objected to the 
agency’s proposal that the professional 
labeling of povidone-iodine products 
containing molecules greater than
35,000 daltons should include warnings 
against parenteral use and against 
exposure of open surgical wounds or 
deep wounds to the product. (See 
comment 71, 43 FR 1210 at 1221.) Some 
of the comments contended that the 
Panel recommended such warnings 
because it felt there was widespread 
misuse (unapproved use) of povidone- 
iodine solution by surgeons bathing the 
peritoneal cavity with povidone-iodine 
during major surgery and then cleansing 
the area by rinsing. Another comment 
stated that because health-care 
personnel handwashes or surgical hand 
scrubs require a surfactant, such 
products so formulated would never be
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considered for peritoneal lavage by 
surgeons. One comment argued that 
labeling to warn against parenteral use 
is clearly beyond the scope of the OTC 
drug review and FDA's regulatory 
authority. Another comment stated that 
it is unnecessary to establish an 
arbitrary molecular weight limit for 
povidone-iodine because no parenteral 
use of povidone-iodine is permitted in 
any of the approved labeling in the new 
drug applications for those products.

One comment stated that povidone- 
iodine is generally recognized as safe 
and effective for use in open wounds 
and a warning against such use would 
be contrary to clinical experience with 
this drug. In support of this position, the 
comment submitted a controlled study 
in which the surgical incisions of one 
group were irrigated before closure with 
10 percent povidone-iodine solution, 
and the surgical incisions of the control 
group were irrigated before closure with 
saline solution (Ref. 1). The comment 
stated that the results of this study 
showed a significant decrease in 
infections when povidone-iodine was 
used, and there were no allergic, 
adverse, or other deleterious effects 
following this use of povidone-iodine.

In response to the Commissioner’s 
recommendation for research data (43 
FR 1210 at 1235), one comment 
submitted an extensive review of the 
extent of scavenging of residual 
povidone-iodine molecules by the 
reticuloendothelial system and possible 
lymph node involvement following use 
in the abdominal cavity or in large 
wounds (Ref. 2). The comment stated 
that, based on these data, povidone- 
iodine with medium molecular weights 
should not be limited to use on intact 
skin, nor should a warning be required. 
Another comment stated ¿bat the 
average molecular weight of povidone 
in the povidone-iodine that has been 
used exclusively in topical 
antimicrobial products for almost a 
quarter of a century is 37,900 daltons, 
and it presents no risk for any of the 
topical antimicrobial uses covered by 
the tentative final monograph.

The Panel recognized a relationship 
between molecular size and nodular 
lymphatic changes accompanying 
exposure to povidone-iodine, but made 
no decision on limiting the molecular 
size causing such pathology. (See 39 FR 
33103 at 33130.) In the previous 
tentative final monograph, FDA 
evaluated data provided in a comment 
(Ref. 3) that contended there should be 
restrictions on the use of povidone- 
iodine according to molecular size. 
Published research cited in that 
comment indicated that povidone 
molecules larger than 40,000 daltons

cannot be excreted by the kidneys, can 
cause nodules to appear in the 
lymphatic system, and may induce 
cosmetic deformities in the area of 
healing skin wounds. Based on expert 
opinion and the data provided in the 
comment (Ref. 3), the agency proposed 
that a molecular weight of 35,000 
daltons be established as the safe upper 
limit for povidone-iodine products used 
parenterally. This calculation assumed 
that a povidone-iodine molecule with 
this molecular weight would be too 
large to pass through the kidney. (See 
comment 71, 43 FR 1210 at 1221.) FDA 
also noted its awareness of the 
inappropriate use of povidone-iodine 
products in open wounds and in the 
abdominal cavity dining surgery. (See 
43 FR 1235.) To promote proper use of 
povidone-iodine products, FDA 
proposed to recognize two categories of 
such products. Products with povidone- 
iodine molecular weights less than
35.000 daltons would be permitted for 
general use. Appropriate labeling would 
place each product in its proper 
category of use. The professional 
labeling of povidone-iodine products 
containing molecules greater than
35.000 daltons would also include 
warnings against parenteral use of, and 
exposure of open surgical wounds or 
deep wounds to, the product.

In this current tentative final 
monograph, the agency recognizes that 
the professional uses of povidone-iodine 
that are proposed as safe and effective 
are limited to a patient preoperative 
skin preparation, health-care personnel 
handwash, and surgical hand scrub. 
Further examination of the reference 
cited in the previous tentative final 
monograph (Ref. 3) reveals that the 
reported adverse effects were due to 
intravenous or parenteral use of 
povidone. Based on the more recent 
data and comments, the agency now 
believes that neither medium nor larger 
molecular weight povidone-iodine 
molecules present risks when limited to 
the topical uses included in this 
tentative final monograph. Larger 
molecules of povidone-iodine would 
not be absorbed if the drug is used for 
these professional uses in accordance 
with the monograph. Thus, there is no 
need for the professional labeling to 
limit the molecular weight of povidone- 
iodine products or to require special 
warnings related to the molecular 
weight of povidone-iodine. Accordingly , 
such labeling is not being included in 
this tentative final monograph.
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19. Several comments contended that 
there are numerous professional uses for 
povidone-iodine, particularly uses that 
involve medical devices, that were not 
discussed by the Panel or by the agency 
in the tentative final monograph. These 
professional uses include catheter care, 
ostomy hygiene, patient skin scrubbing 
prior to preoperative prepping, surgical 
site cleansing after stitching, mouth and 
throat swabbing, treatment of the skin 
before covering a fracture with a cast, 
antiseptic treatment of various scalp 
problems, and intravenous site 
preparation. One comment added that a 
pharmacist or other health professional 
may recommend the use of povidone- 
iodine as a douche, perianal wash, or 
whirlpool concentrate. The comments 
requested that special labeling be added 
to the monograph to cover all of these 
uses, but did not submit data regarding 
these uses.

One comment also provided 
professional labeling for povidone- 
iodine used for urinary or intravenous 
catheter care procedures. The suggested 
labeling included the following terms: 
“antiseptic,” “germicide,” 
“microbicidal,” and “for hospital and 
professional use.”

Several of the professional uses 
mentioned by the comments are not 
covered by this rulemaking, but they 
will be addressed under other OTC drug 
rulemakings. For example, the use of 
povidone-iodine for mouth and throat 
swabbing is included in the advance 
notice of proposed rulemaking for OTC 
oral health care drug products, 
published in the Federal Register of 
May 25,1982 (47 FR 22760). The use of 
povidone-iodine for the treatment of 
scalp problems is addressed in the final 
rule for OTC dandruff, seborrheic 
dermatitis, and psoriasis drug products, 
published in the Federal Register of 
December 4,1991 (56 FR 63554). The 
use of povidone-iodine as a douche is 
addressed in the advance notice of 
proposed rulemaking for OTC vaginal 
drug products, published in the Federal 
Register of October 13,1983 (48 FR 
46694).
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The Advisory Review Panel on OTC 
Hemorrhoidal Drug Products stated that 
the inclusion of antiseptics in CTTC 
anorectal drug products “is useful in 
concept,” but “that proof of any 
significant clinical benefit of claimed 
antiseptic ingredients must be 
demonstrated in clinical trials” (45 FR 
35576 at 35659). That Panel believed 
that, because of the large numbers of 
micro-organisms present in feces, there 
is little likelihood that effective 
antisepsis could be obtained in the 
anorectal area with antiseptics any more 
than with soap and water. Because no 
data were submitted on povidone-iodine 
as a perianal wash, the agency did not 
address this ingredient in the discussion 
of antiseptics in the tentative final 
monograph for OTC anorectal drug 
products when thè agency evaluated the 
Panel’s conclusions. Similarly, the 
ingredient was not included in the final 
rule for OTC anorectal drug products, 
published in the Federal Register of 
August 3 ,1990 (55 FR 31766). Parties 
interested in this use of povidone-iodine 
can submit data and information as part 
of a citizen petition to amend the final 
rule for OTC anorectal drug products. 
(See 21 CFR 10.30.)

Several of the uses suggested by the 
comments are related to the general 
category of patient preoperative skin 
preparation that was discussed by the 
Panel. (See the Federal Register of 
September 13,1974, 39 FR 33103 and 
33114.) One example is the use “patient 
skin scrubbing prior to preoperative 
prepping.” The agency believes that this 
use can more simply be described by the 
indication “for preparation of the skin 
prior to surgery,” which is being 
proposed in § 333.460(b)(l)(i) of this 
tentative final monograph. Other uses 
are catheter care, ostomy hygiene, and 
intravenous site preparation. Some uses 
mentioned by the comments involve 
postoperative situations (surgical site 
cleansing after stitching) or do not even 
involve a surgical procedure (treatment 
of skin prior to covering a fracture with 
a cast or use as a whirlpool concentrate). 
The agency believes that instead of 
trying to identify in the product’s 
labeling every possible situation where 
use of die product would reduce the risk 
of skin infection, this use of the product 
can best be described by the general 
indication “Helps to reduce bacteria 
that potentially can cause skin 
infection,” which is being proposed in 
§ 333.460(b)(l)(ii).

The agency has considered the term 
“for hospital and professional use only” 
suggested by one comment and finds it 
acceptable for professional labeling.
(See section I.D., cominent 8.) Likewise, 
the agency has no objection to terms

such as “germicide,” “germicidal,” and 
“microbicidal” being used in 
professional labeling because health 
professionals understand the meaning of 
these terms. However, the agency does 
not believe there is a need to include in 
the monograph every one of these terms 
that might be used in the professional 
labeling of these products. These terms 
will be evaluated by the agency on a 
product-by-product basis, under the 
provision of section 502 of the act (21 
U.S.C. 352) relating to labeling that is 
false or misleading.
/. Comments on Quaternary Ammonium  
Com pounds

20. One cofnment requested that 
benzalkonium chloride be placed in 
Category I as a skin antiseptic, a patient 
preoperative skin preparation, and a 
skin wound protectant, in addition to its 
present Category I classification as a 
skin wound cleanser. In support of its 
request, the comment cited several 
surgery textbooks and other references 
that recommend use of benzalkonium 
chloride at concentrations ranging from 
1:750 to 1:5,000 as a preoperative skin 
preparation, surgical scrub, skin 
antiseptic for venipuncture, and in 
urinary tract procedures, especially in 
catheterized patients (Ref. 1). The 
comment also submitted two studies on 
a product containing benzalkonium 
chloride at a concentration of 1:1,000:
(1) An in vitro study to demonstrate that 
this product formulation acts as a 
physical chemical barrier against 
contamination by micro-organisms, and
(2) a study on induced wounds on the 
arms of 10 healthy subjects to present 
evidence that this product is 
nonirritating and neither delays healing 
nor favors the growth of micro
organisms (Ref. 2).

The agency determined in the 
tentative final monograph for OTC first 
aid antiseptic drug products that the 
safe and effective concentration range 
for using benzalkonium chloride as a 
first aid antiseptic has been established 
as 0.1 percent to 0.13 percent. (See 56 
FR 33644 and 33663.) Data submitted to 
the Antimicrobial I Panel and by the 
comment were sufficient to establish 
safety for products intended for short
term use, such as a first aid antiseptic 
drug product. The data submitted also 
support safety for use as a patient 
preoperative skin preparation, based on 
the short-term use of the drug for this 
purpose. However, the data reviewed by 
the Panel and supplemented by the 
comments to establish the efficacy of 
benzalkonium chloride for use as a 
topical antiseptic ingredient in patient 
preoperative skin preparations are not 
sufficient. The Antimicrobial I Panel

placed this ingredient in Category III for 
this use. (See 39 FR 33103 and 33115.) 
The agency finds that the surgery 
textbooks and other references cited by 
the comment (Ref. 1) do not contain 
sufficient information about quantitative 
and qualitative changes in the microbial 
flora of the treated skin areas. Before 
benzalkonium chloride may be 
generally regarded as effective for use as 
a patient preoperative skin preparation, 
additional in vitro and in vivo 
effectiveness data are needed. The data 
should include results obtained from 
both in vitro and in vivo testing 
procedures as described for patient 
preoperative skin preparation drug 
products. (See section I.N., comment 
28.)

Accordingly, benzalkonium chloride 
remains classified in Category III as a 
topical antiseptic ingredient for use as a 
patient preoperative skin preparation.
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21. Two comments objected to the 
proposed warning statement in 
§ 333.92(c)(6) for concentrated products 
containing quaternary ammonium 
compounds, which states, “Dilute with 
distilled water before use because acidic 
or hard water may render the product 
inactive.” One comment contended that 
this proposed warning is prejudicial to 
the quaternary ammonium products that 
can act in acidic or hard water and 
noted that the existence of quaternary 
ammonium compounds that can act as 
antimicrobials in acidic or hard water 
was recognized in the tentative final 
monograph (43 FR 1210 at 1219). The 
comment recommended that the 
labeling of products containing 
quaternary ammonium compounds 
include a statement, based on 
appropriate laboratory tests, about the 
ability of the product to perform in 
acidic solutions and the amount of 
water hardness (described as parts per 
million (ppm) calcium carbonate) in 
which the product will continue to be 
effective.
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The other comment stated that several 
concentrated quaternary ammonium 
compounds (e.g., 50 percent 
benzalkonium chloride, U.S.P.) 
registered with the Environmental 
Protection Agency (EPA) conform with 
the hard-water tolerance requirements 
and therefore can maintain activity at a 
water-hardness level of 600 ppm. The 
comment also stated that pH must be 
reduced below 3.5 before the 
effectiveness of quaternary ammonium 
compounds is decreased to any 
significant extent (Ref. 1). The comment 
concluded that, because normal potable 
water supplies do not approach these 
levels for either hardness or acidity, the 
requirement in proposed § 333.92(c)(6) 
for diluting only with distilled water is 
inappropriate and needless.

In the tentative final monograph, the 
agency acknowledged that hard water 
and acidity reduce the antimicrobial 
activity of quaternary ammonium 
compounds, but that there are some 
newer synthesized quaternary 
ammonium compounds that are not 
adversely affected by hard water and 
acidity (43 F R 1210 at 1218,1219, and 
1236). However, these newer quaternary 
ammonium compounds (e.g., a mixture 
of three benzalkonium halide 
compounds with varying chain lengths), 
while structurally related to 
benzalkonium chloride, benzethonium 
chloride, and methylbenzethonium 
chloride (the quaternary ammonium 
compounds which the Antimicrobial I 
Panel reviewed and which the agency 
proposed as Category III), were not 
reviewed or categorized by the Panel or 
the agency and are not included in this 
rulemaking. (See comment 58,43 FR 
1210 at 1219.) Further, the agency notes 
that the 50 percent quaternary 
ammonium concentrates that conform 
with EPA standards are intended for 
germicidal uses and not for the 
antiseptic uses that are being considered 
in this rulemaking.

The agency is aware that studies have 
shown that effects of acidic water on 
quaternary ammonium compounds 
occur only at dilutions containing less 
than the dosage concentration proposed 
in the tentative final monograph (Ref. 2). 
Higher concentrations minimize 
quaternary ammonium compound 
inactivation due to pH change (Ref. 3). 
However, it is well known that natural 
water supplies indifferent areas differ 
in acidity and hardness. As a 
precautionary measure, FDA believes 
that concentrates of the ingredients 
considered in this rulemaking should be 
diluted in distilled water by consumers 
and health-care professionals, because 
information about water pH or hardness 
in any given area is not usually known.

Diluting the concentrated quaternary 
ammonium compound products 
addressed in this rulemaking with 
distilled water ensures that inactivating 
factors are not encountered. Therefore, 
the agency proposes to retain the 
wamihg statement, “Dilute with 
distilled water before use because acidic 
or hard water may render the product 
inactive,” for diluting any Category I 
quaternary ammonium concentrate. 
However, because all the quaternary 
ammonium compounds remain in 
Category III at this time, the warning 
statement is not being included in this 
tentative final monograph.
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K. Comment on Sodium  O xychlorosene
22. One comment requested that 

sodium oxychlorosene be included in 
the monograph for use as a topical 
antiseptic for treating localized 
infections, to remove necrotic debris in 
massive infections, as a patient 
preoperative skin preparation and 
postoperative irrigant, and for the 
cleansing and disinfection of fistulae, 
sinus tracts, empyemas, and wounds. 
The comment included a number of 
references that recommended usage of 
sodium oxychlorosene (Ref. 1). The 
comment stated that “* * * the 2 5  
years of marketing experience, the 
almost total absence of complaints, the 
number of published articles, the 
unusual spectrum of organisms reported 
on, all attest to the safety and efficacy 
of this product.”

The agency has reviewed the data 
submitted and concludes that the 
available information does not contain 
any well-controlled clinical studies on 
the effectiveness of sodium 
oxychlorosene. In addition, no 
meaningful scientific information was 
presented in regard to safety. Clinical 
use for a period of years may provide 
corroborative evidence but is inadequate 
to support safe use. A good example is 
hexachlorophene; this drug had been 
used OTC for many years before more 
thorough safety studies in animals 
showed that the drug was not as safe as 
had been assumed. The agency 
concludes that the data are insufficient

to demonstrate the safety and 
effectiveness of sodium oxychlorosene 
for OTC topical antiseptic use and 
therefore places this ingredient in 
Category III for both safety and 
effectiveness.

The agency’s detailed evaluation of 
the data and information is on file in the 
Dockets Management Branch (Ref. 2).
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L. Comments on Triclosan
23. A number of comments submitted 

data and information from 
microbiological, mutagenicity, 
metabolism, cross-sensitization, photo
sensitization, and drug experience 
studies on triclosan (Ref. 1). The 
comments stated that the data and 
information show that triclosan (up to
1.0 percent) is safe and effective and 
that triclosan should be placed in 
Category I for use in the categories that 
were defined in the previous tentative 
final monograph, i.e., skin antiseptic, 
skin wound cleanser, skin wound 
protectant, antimicrobial soap, health
care personnel handwash, patient 
preoperative skin preparations, and 
surgical hand scrub. In addition, one 
comment submitted information on 
triclosan (0.1 percent) for the treatment 
of diaper rash and on triclosan (0.1 
percent) combined with benzocaine for 
the treatment of sunburn (Ref. 2).

One comment from the manufacturer 
of triclosan objected to the agency’s 
expressed concern, as stated inlhe 
tentative final monograph (43 FR 1210 
at 1231 and 1233), that there is a 
proliferation of products containing 
triclosan marketed to the American 
consumer (Ref. 3). The comment argued 
that the agency’s concerns were without 
factual basis and submitted sales data, 
held confidential under 21 CFR 
10.20(j)(2)(i)(d), showing that overall 
sales of triclosan in the U.S. have in fact 
decreased from 1973 to 1977 and that 
sales for use in bar soaps and 
deodorants have also declined from 
1973 to 1977. The comment pointed out 
that it has exclusive U.S. patent rights 
for triclosan and that no license has 
been, or will be, granted under these 
patents. The comment added that to the 
best of its knowledge triclosan is not 
used in infant clothing, a use mentioned 
in the tentative final monograph at 43 
FR 1231. The comment stated that if 
triclosan is placed in Category I for use
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in antimicrobial soaps, it would limit 
sales of triclosan to OTC use in 
antimicrobial and deodorant soaps, 
underarm deodorants, and registered 
Environmental Protection Agency (EPA) 
pesticide products. In the future, sales 
might be extended to include approved 
new drug applications. The comment 
also pointed out that the statement at 43 
FR 1233 about the EPA’s Office of 
Special Pesticide Review preparing a 
report on the proliferation of triclosan- 
containing products is in error, and that 
the erroneous statement apparently 
resulted from a miscommunication 
between FDA and EPA staff. The 
comment concluded that the concerns 
about proliferation raised by the agency 
in the tentative final monograph should 
not prevent triclosan from being placed 
in Category I.

Another comment from the 
manufacturer of triclosan submitted 
validation reports and raw data from a
2-year chronic oral toxicity study in 
rats, and carcinogenicity and 
reproduction studies conducted in mice, 
rats, rabbits, and monkeys by Industrial 
Bio-Test Laboratories (IBT) (Refs. 4 ,5 , 
and 6) and asserted that its validation of 
the studies shows that triclosan is safe.

Several comments objected to the 
agency’s restriction at 43 FR 1229 that 
antimicrobial soaps containing triclosan 
can only be formulated in a bar soap to _ 
be used with water (Ref. 1). The 
comments argued that such a restriction 
was not applied to the other Category HI 
uses of triclosan, i.e., skin antiseptic, 
skin wound cleanser, and skin wound 
protectant, and that such« restriction 
was not recommended by the Panel in 
the advance notice of proposed 
rulemaking. The comments suggested 
that the footnote under “antimicrobial 
soaps” limiting triclosan to bar soap was 
probably intended to apply to 
cloflucarbari, which, like triclocarban, is 
known for its “physical and/or chemical 
incompatibility.”

With regard to safety, the agency 
evaluated the validation reports to 
support long-term use of the ingredient 
(Refs. 4, 5, and 6) and advised the 
manufacturer of triclosan that the IBT 
studies were invalid because of 
numerous problems. The agency’s 
detailed comments and evaluation on 
the data are on file in the Dockets 
Management Branch (Ref. 7).

The manufacturer subsequently stated 
its intent to no longer rely on the 2-year 
chronic oral toxicity IBT study (Ref. 8), 
and submitted a final report from a new
2-year chronic oral toxicity study in rats 
(Ref. 9). The agency has determined that 
the study data are unacceptable as the 
sole evidence of the safety of the long
term use of triclosan as a health-care

personnel handwash or surgical 
handscrub based on the marginal 
survival of the animals in both the 
control and treated groups and 
uncertainties about the dose and study 
conduct. Therefore, data from another 
chronic exposure study are necessary to 
assess the safety of the long-term use of 
triclosan. The agency’s detailed 
comments and evaluation of the data are 
on file in the Dockets Management 
Branch (Ref. 10). A subsequent 
submission from the same manufacturer 
contained the final report of a two- 
generation study of the reproductive 
toxicity of triclosan in rats (Ref. 11). 
These data are currently being reviewed 
by the agency and will be discussed in 
the final rule for these drug products. 
Triclosan remains classified as Category 
III for safety for long-term use.

The agency concluded in the 
amended tentative final monograph for 
OTC first aid antiseptic drug products 
(56 FR 33644 at 33665) that triclosan (in 
concentrations up to 1.0 percent) is safe 
for short term use as a first aid 
antiseptic (formerly designated as skin 
antiseptic, skin wound cleanser, and 
skin wound protectant). The data 
reviewed (Ref. 1) also support the safety 
of triclosan (up to 1.0 percent) for use 
as a patient preoperative skin 
preparation. However, with regard to 
safety for use as an antiseptic handwash 
or health-care personnel handwash and 
surgical hand scrub, triclosan remains 
classified in Category III for safety for 
long-term use, as stated above.

With regard to effectiveness, in the 
previous tentative final monograph the 
agency classified triclosan as Category II 
for use as a health-care personnel 
handwash, patient preoperative skin 
preparation, and surgical hand scrub 
because triclosan has limited activity 
against gram-negative bacteria. For 
example, triclosan is the subject of a 
patent (patent No. 3,616,256) for use in 
culture media for isolating 
Pseudom onas. Because human skin is 
regarded as a superb “culture medium,” 
the possibility was raised (43 FR 1210 
at 1232) that triclosan might selectively 
promote overgrowth of Pseudom onas on 
the hands of health-care personnel. 
Based upon data reviewed, the agency 
advised that in vitro data demonstrate 
that triclosan’s antibacterial spectrum 
can be broadened, to be effective against 
Pseudom onas when triclosan is 
properly formulated with anionic 
surfactants to form a “synergistic 
mixture.” Therefore, FDA reclassified 
triclosan (up to 1.0 percent, with the 
lower limit to be determined) from 
Category II to Category HI for 
effectiveness. The agency further 
advised that additional studies are

needed before triclosan can be generally 
recognized as effective for specific uses,
i.e., surgical hand scrub, health-care 
personnel handwash, patient 
preoperative skin preparation, and first 
aid uses (formerly designated as skin 
antiseptic, skin wound cleanser, and 
skin wound protectant). The agency’s 
detailed comments are on file in the 
Dockets Management Branch (Ref. 12).

In response to the agency’s comments 
(Ref. 12), the manufacturer of triclosan 
requested further guidance, and 
asserted, “The overall antimicrobial 
effectiveness of a topically applied 
product is a function of the total 
formulation rather than a single 
ingredient. Although it is impossible to 
anticipate and test all possible 
formulations, adequate in vivo 
evaluations of triclosan-containing 
formulations for specific end uses are 
available to fully justify Category I 
status for triclosan as an active 
ingredient in surgical hand scrubs, 
health-care personnel handwashes, and 
antimicrobial soaps.” The comment 
submitted effectiveness data from four 
in vivo studies on formulations of 
triclosan (Ref. 13). These data included 
three previously unsubmitted studies 
(RDP/19/23 (June 24,1981), RDP/19/21 
(February 2,1981), and CAB/AVD 
(February 2,1982)), and one previously 
submitted study (66—D15—W221, OTC 
Volume 020038) that had been reviewed 
by the Panel (39 FR 33128). In study 
RDP/19/23 (June 24,1981), following 
modified glove juice test procedures, a 
test product (0.5 percent triclosan in 60 
percent n-propyl alcohol) and a control 
(60 percent n-propyl alcohol) were 
compared for reduction of normal 
baseline flora and persistence of that 
reduction for 3 hours on the hands of 15 
test subjects. The test product (0.5 
percent triclosan in 60 percent n-propyl 
alcohol) and the control (60 percent n- 
propyl alcohol) immediately reduced 
approximately 99.5 percent of the 
baseline number of bacteria. After 3 
hours, 0.5 percent triclosan in 60 
percent n-propyl alcohol suppressed the 
baseline count better than the vehicle 
control; for example the test product 
allowed about a onefold increase in 
bacterial count within 3 hours, while 
the vehicle control (60 percent n-propyl 
alcohol) allowed an approximately 
twelvefold increase. Although the test 
used was not the glove juice test 
described in the antimicrobial tentative 
final monograph, alternative methods 
are acceptable, provided criteria meet 
those of the glove juice test procedures 
described in the guidelines. (See 
“Effectiveness Testing of Surgical Hand 
Scrub (Glove Juice Test),” 43 FR 1210 at
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1242.) The agency has the following 
comments regarding the protocol for the 
study: only 15 subjects (an insufficient 
number) were tested; a baseline count 
from 3 samplings was not established 
before the test; the logio reduction in 
bacteria from baseline was determined 
after 3 hours, but not after 6 hours; and 
the results of the test were not analyzed 
statistically.

In study RDP/19/21 (February 2,
1981), 2 percent triclosan in a liquid 
soap vehicle reduced baseline counts of 
test bacteria E. co li.ATCC 11229, P. 
aeruginosa ATCC 15442, and 
Staphylococcus species on the hands of 
human test subjects by 1 log greater than 
the water control after 2 minutes of 
handwashing. In study CAB/AVD 
(February 2,1982), triclosan (unknown 
concentrations) in a liquid soap 
formulation, compared to a vehicle 
control, maintained reduction of 
baseline counts (within 10, 30, 60, 90, 
and 120 minutes) after artificial 
contamination with K. aerogenes. In 
study 66-D15-W221 (in OTC Volume 
020038), 0.5 percent, 1 percent, and 2 
percent triclosan in IvoryR soap was 
compared to IvoryR soap without 
triclosan, as a control, to show 
reduction of baseline counts on the 
hands of five human test subjects after 
5 days. Using the Quinn Split-Use 
Modification of the Price-Cade Method, 
increased skin-degerming activity was 
shown after 3 days of repeated (10) 
applications of triclosan as compared to 
the control. However, the number of test 
subjects (5) is not adequate to 
demonstrate general recognition of 
effectiveness. (See the “Modified Cade 
Procedure,” 43 F R 1210 at 1243.)

The agency concludes that the data 
(Ref. 13) discussed above indicate that 
formulations of triclosan significantly 
reduce the baseline count of bacterial 
skin flora. However, before triclosan 
may be generally recognized as an 
effective health-care antiseptic for use in 
antiseptic handwash or health-care 
personnel handwash, patient 
preoperative skin preparation and 
surgical hand scrub drug products, 
additional in vivo data, i.e., glove juice 
test data, are needed. The in vivo data 
should correlate with data obtained 
from in vitro studies. Because of the 
nature of the intended uses of health
care antiseptic drug products, the 
agency believes it is essential to assure 
the effectiveness of the active 
ingredient, triclosan, in final 
formulations. To demonstrate 
effectiveness in vitro, information is 
needed on the germicidal activity of the 
vehicle alone, so that the germicidal 
contribution of triclosan attributed to 
the total effectiveness of the finished

formulation can be determined. (See 
section I.N., comment 28.)

Accordingly, triclosan (up to 1 
percent, with the lower limit to be 
determined) is being classified as 
Category HI for use in health-care 
antiseptic drug products as a patient 
preoperative skin preparation, antiseptic 
handwash or health-care personnel 
handwash, and surgical hand scrub. The 
agency’s conclusions are summarized 
below:

Short-term use Long-term (repeated/daily) 
uses

Patient Pre
operative 
Skin Prepa
ration DIE.

Antiseptic Handwash or 
Health-Care Personnel 
Hapdwash IIISE.

Surgical Hand Scrub HISE.
S=Safety.
E=Effectiveness.
The agency has communicated further 

with EPA and has ascertained that there 
is no specific report on the proliferation 
of triclosan (Ref. 14). Regarding 
exclusive patent rights, die agency 
advises that these are not among the 
determining criteria to establish general 
recognition of safety and effectiveness, 
and therefore cannot be used in the 
evaluation. However, having reviewed 
the new data along with the previously 
submitted data, the agency concludes 
that there is no proliferation problem 
with triclosan.

Finally, the agency did not intend to 
restrict formulations of triclosan to bar 
soap. The agency has reviewed the 
Panel’s recommendations and the 
footnotes in the previous tentative final 
monograph (43 FR 1210 at 1229) and 
finds that triclosan under “antimicrobial 
soaps” was erroneously marked with 
the reference to the footnote “Category 
III only when formulated in a bar soap 
to be used with water.”

The use of triclosan in products for 
the treatment of diaper rash was 
discussed in the tentative final 
monograph for antimicrobial diaper rash 
drug products published on June 20, 
1990 (55 FR 25246 at 25277 to 25278). 
The use of triclosan in products for 
treating sunburn will be addressed in 
the Federal Register at a later date in 
another OTC drug rulemaking for drug 
products for this use.
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M. Comments on Com binations o f 
A ctive Ingredients

24. One comment stated that the 
Panel did not review safety and 
effectiveness data submitted to it on 
mercufenol chloride 
(orthohydroxyphenylmercuric c h lo rid e )  
0.1 percent and secondary 
amyltricresols 0.1 percent as single 
ingredients and in combination for use 
as a patient preoperative skin 
preparation, skin antiseptic, and skin 
wound protectant (Ref. 1). The comment 
added that the agency did not discuss 
these ingredients alone or in 
combination in the previous tentative 
final monograph.

The comment asserted that secondary 
amyltricresols, mentioned in the, 
previous tentative final monograph 
under phenol (43 FR 1210 at 1238), is 
not equivalent to phenol because of 
chemical differences and differing 
antimicrobial properties, formulation 
concentrations, and patterns of use. The 
comment requested the agency to make 
decisions on the safety and effectiveness 
of this ingredient when used alone, or
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in combination, as a patient 
preoperative skin preparation, a skin 
antiseptic, or a skin wound protectant.

The agency has previously reviewed 
data for first aid antiseptic uses of 0.1 
percent mercufenol chloride and 0.1 
percent secondary amyltricresols and 
found the evidence insufficient to 
support their safety and effectiveness 
either as single ingredients or in 
combination (56 FR 33644 at 33668). 
Only safety data on animals were 
submitted by the comment (Ref. 1); in 
general, these studies were conducted 
on a very small number of animals, did 
not detail methodology, and did not 
adequately describe results (physical 
condition of the animals). The 
submitted in vitro studies also lack 
sufficient detail to establish the 
effectiveness of mercufenol chloride.

Secondary amyltricresols is a mixture 
of isomeric secondary amyltricresols, 
which are derivatives of phenol, and has 
pharmacological properties similar to 
phenol. The agency agrees with the 
comment that the mixture of secondary 
amyltricresols is not equivalent to 
phenol and should be categorized, 
separately from phenol. The submitted 
safety data included a study by Broom 
(Ref. 2), who reported that 
amylmetacresol is relatively nontoxic 
and less toxic than hexylresorcinol in 
rats and mice.

No toxicity studies in humans were 
included in the information provided by 
the comment. However, in the tentative 
final monograph for OTC external 
analgesic drug products, published in 
the Federal Register of February 8,1983 
(48 FR 5852 at 5858), the agency 
proposed that metacresol up to a 3.6- 
percent concentration be considered 
safe when combined with camphor and 
that a 3-to-l ratio of camphor to 
metacresol reduces the irritating 
properties of metacresol. Although 
cresols may cause some irritation when 
applied to minor wounds, the agency 
believes that secondary amyltricresols at 
the concentration requested (0.1 
percent) would not present any safety 
concerns, particularly considering the 
short-term use of antiseptics as patient 
preoperative skin preparation drug 
products. The submitted data are, 
however, inadequate to establish the 
efficacy of secondary amyltricresols.

Data are also needed to determine the 
safety and effectiveness of the 
combination of mercufenol chloride and 
secondary amyltricresols. Only animal 
safety data are available, and these 
studies were limited to determinations 
of the minimum lethal dose by various 
routes of administration (Ref. 1). The 
submitted information on marketing 
history is not sufficient to provide

general recognition of the safety of these 
ingredients. The data contained isolated 
reports of the combination of 
mercufenol chloride and secondary 
amyltricresols causing occasional skin 
irritation, such as burning and blistering 
(Ref. 1), adverse effects that need to be 
more frilly studied.

Most of the effectiveness work on the 
combination of mercufenol chloride and 
secondary amyltricresols has been in 
vitro. The combination is reported to 
combine the antibacterial activity of the 
single ingredients, that is, mercufenol 
chloride which is primarily active 
against gram-negative organisms and 
secondary amyltricresols which is 
primarily active against gram-positive 
organisms (Ref. 3). One in vivo study on 
the effectiveness of the combination as 
a patient preoperative skin preparation 
showed a substantial reduction in the 
skin microflora (Ref. 4). However, 
because neutralizers were not used, 
bacteriocidal activity cannot be 
differentiated from residual 
bacteriostatic activity. In addition, the 
effect of the 50-percent alcohol in the 
alcohol-acetone vehicle was not taken 
into consideration. Alcohol, 60 to 95 
percent, is in Category I for antiseptic 
health-care uses.

Under the agency’s guidelines for 
OTC drug combination products (Ref.
5), Category I active ingredients from the 
same therapeutic category that have 
different mechanisms of action may be 
combined to treat the same symptoms or 
condition if the combination meets the 
OTC combination policy in all respects 
and the combination is on a benefit-risk 
basis, equal to or better than each of the 
active ingredients used alone at its 
therapeutic dose. Accordingly, both 
mercufenol chloride and secondary 
amyltricresols and the combination of 
these ingredients are placed in Category
III. The combination needs further 
testing of the combined ingredients 
compared to each individual active 
ingredient to establish effectiveness of 
the combination as a patient 
preoperative skin preparation.

The agency recommends that in vivo 
and in vitro effectiveness data be 
submitted. The data should be based on 
both in vitro and in vivo testing 
procedures as described for patient 
preoperative skin preparation drug 
products. (See section I.N., comment 
28.)
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25. One comment submitted data on 
a combination drug product containing 
calomel (mercurous chloride) 30 
percent, oxyquinoline benzoate, and 
trolamine (triethanolamine) combined 
with fatty acids to form a soap 
compound, plus a phenol derivative 
that is currently marketed over-the- 
counter and is indicated for use in the 
prevention of venereal disease (syphilis 
and gonorrhea) (Ref. 1). The comment 
included a historical review and 
information on in vitro activity of one 
of the ingredients. According to the 
comment, in 1905 the discovery was 
made that calomel in combination with 
fats is an effective germicide against 
Treponem a pallidum  (T. pallidum ), the 
causative organism of syphilis. Later, 
calomel was stated to be active against 
N eisseria gonorrhoeae [N. gonorrhoeae) 
(the causative organism of gonorrhea).

This combination of ingredients and 
the indication of prevention of syphilis 
and gonorrhea have not been reviewed 
by any OTC advisory review panel. 
However, because a claim is made 
indicating antimicrobial activity and the 
product contains calomel, which is 
already included in the rulemaking for 
OTC topical antimicrobial drug 
products, the agency believes it is 
appropriate to review this combination 
and labeling claim in this amended 
tentative final monograph.

The in vitro effectiveness test 
described in the comment (Ref. 1) is a 
zone of inhibition test comparing the 
germicidal activity of calomel, phenol, 
and organic silver salts against S. aureus 
as an indicator of activity against 
syphilis (T. pallidum ) and gonorrhea (N. 
gonorrhoeae). According to the 
submission, the causative organisms are 
not viable in vitro and were not used in 
the testing. The agency points out that 
it is possible to isolate and subculture 
isolates of N. gonorrhoeae for in vitro 
antimicrobial testing (Ref. 2), but T. 
pallidum  cannot be grown in vitro (Ref. 
3). The agency does not consider the in 
vitro test against S. aureus to be 
adequate to support a claim of 
prevention of syphilis and gonorrhea.

In a separate rulemaking for mercury- 
containing drug products for topical 
antimicrobial use, calomel was 
reviewed by the Miscellaneous External 
Panel (47 FR 436 at 440). That Panel did 
note that calomel “has been used in the 
past by inunction (rubbing into the skin)
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as a prophylactic against venereal 
disease* * * ” but placed the 
ingredient in Category II because 
“calomel may be safe as a topical 
antimicrobial agent, but it is not 
effective for this purpose.”

Although it is apparent that calomel 
30 percent would be considered an 
active ingredient, it is not clear from the 
available information whether the other 
ingredients in the combination 
(oxyquinoline benzoate, trolamine, and 
phenol derivative) are also considered 
active ingredients, nor are the 
concentrations of these other 
ingredients stated in the submission and 
no data have been submitted to the OTC 
drug review on these ingredients in 
relation to the prevention of venereal 
disease. In the absence of any data, none 
of these ingredients are considered safe 
and effective for this use.

The comment did not submit any in 
vivo data from clinical studies to 
demonstrate that the combination of 
calomel, oxyquinoline benzoate, 
trolamine, and phenol derivative is safe 
and effective for use in the prevention 
of syphilis and gonorrhea. Preliminary 
in vitro testing against N. gonorrhoeae 
should be conducted before any human 
clinical trials are done. Then, favorable 
results from two well-controlled clinical 
studies in humans conducted by 
qualified investigators in two 
geographic locations (at least one should 
be within the United States of America) 
are needed before any drug product can 
be recognized to be safe and effective in 
preventing syphilis and gonorrhea. 
Interested individuals should consult 
with the agency before initiating any 
testing. In conclusion, the agency is 
proposing that this combination of 
ingredients indicated for the prevention 
of syphilis and gonorrhea be classified 
Category II in this amended tentative 
final monograph.

The agency’s detailed comments and 
evaluation on the data are on file in the 
Dockets Management Branch (Ref. 4).
References

(1) Comment No. C158, Docket No. 75N - 
0183, Dockets Management Branch.

(2) Morello, J. A., and M. Bohnhoff,
“N eisseria and B ranham ella,” in “Manual of 
Clinical Microbiology,” 3rd ed., edited by E.
H. Lennette, Am erican Society fo r  
M icrobiology, Washington, pp. 111-122,
1980 .

(3) Buchanan, R. E., and N. E. Gibbons. 
“Bergey’s Manual of Determinative 
Bacteriology," 8th ed., Williams and Wilkins 
Co., Baltimore, p. 176,1974.

(4) Letter from W. E. Gilbertson, FDA, to 
M. Lowenstein, The Sanitube Co., coded 
LET68, Docket No. 75N -0183, Dockets 
Management Branch.

N. Comments on Testing
26. Numerous comments addressed 

the agency’« modifications in the 
Panel’s proposed testing guidelines (43 
FR 1210 at 1239 to 1240), the agency’s 
statements on final formulation testing 
(43 FR 1211,1224, and 1240), and 
specific protocols for upgrading an 
antimicrobial ingredient from Category 
III to Category I (43 FR 1242 to 1246). 
Stating that the testing guidelines were 
unclear in some places and pointing out 
inconsistencies between the guidelines 
and the agency’s responses to comments 
at 43 FR 1211 and 1223 to 1227, a 
number of comments requested 
clarification or proposed modifications 
of a number of items in the guidelines.

Several comments requested specific 
information or submitted protocols for 
testing Category III ingredients. One 
comment requested that manufacturers 
be permitted to determine which 
protocol to follow to establish safety or 
effectiveness of an ingredient. A number 
of comments objected to the agency’s 
consideration of the testing guidelines 
as final, and urged revisions in the 
guidelines for publication in the Federal 
Register.

The agency acknowledges that there 
were some inconsistencies in the testing 
guidelines for safety and effectiveness 
proposed in the previous tentative final 
rule. The agency does not consider the 
previous testing guidelines as final. The 
agency is clarifying in this amended 
tentative final monograph that all final 
formulations will be required to meet 
the specifications in the final 
monograph. As stated in section I.N., 
comment 28, the agency is proposing 
testing procedures in § 333.470 for 
evaluating the active ingredient in pure 
form as well as in the complete 
formulation. The agency recommends 
that manufacturers use these procedures 
for testing the final formulations of 
products intended for health-care 
antiseptic use. Manufacturers may 
propose other appropriate testing 
procedures subject to agency evaluation, 
as requested. The data from these tests 
are not required to be submitted to FDA 
by the manufacturer. However, the 
agency intends to use these procedures 
for any necessary compliance testing.

27. Two comments pointed out an 
apparent conflict in the agency’s 
statements concerning safety factor 
calculations as follows: At 43 FR 1240, 
the agency concluded that a minimum 
of a 100-fold safety factor should apply 
to the exposure dose for ingredients 
labeled for repeated daily use; at 43 FR 
1241, the agency stated that if the safety 
factor is extrapolated from an animal 
species to man, considering surface

area, the highest no-effect dose should 
be used for the multiplier, and in the 
absence of complete data, a 100-fold 
safety factor should be applied when 
translating the animal highest no-effect 
dose to man; and at 43 FR 1213 (see 
comment 19), the agency stated that 
modifications of the safety factor will be 
allowed for specific ingredients where 
justified by risk-benefit considerations. 
One comment suggested that a safety 
factor of less than 100-fold be acceptable 
when scientific investigation of good 
quality shows that the test animals used 
in establishing the no-effect dose are 
similar to humans with respect to 
metabolism (biotransformation and 
pharmacokinetics) and/or tissue 
susceptibility. Another comment stated 
that a more reasoned and practical 
approach would be to require 
calculation of certain safety factors as 
recommended, and indicate in a general 
guideline that risk-benefit ratios based 
on these factors would determine the 
relative merits of the product.

The agency does not find any conflict 
in the various statements included in 
the previous tentative final monograph. 
The safety factor calculations were 
included merely as a general guideline. 
The agency’s response to comment 19 at 
43 FR 1213 indicated that the agency 
would retain a minimum of a 100-fold 
safety factor applied to the exposure 
dose for ingredients in products labeled 
for repeated daily use. However, the 
agency will consider modifications of 
the safety factor for specific ingredients 
where justified by risk-benefit 
considerations and where requests are 
based on submitted data. While the 100- 
fold safety factor was a general 
guideline in the previous tentative final 
monograph, the agency does not find a 
need to include a general guideline in 
this amended tentative final monograph.

28. Numerous comments requested 
clarification of the criteria required to 
establish effectiveness for each 
antimicrobial product class. One 
comment stated that the “Testing 
Guidelines” section seems to indicate 
that it may be necessary to determine 
the effect of the vehicle on the active 
ingredient. The comment contended 
that this provision is confusing because 
the preamble discussion in the tentative 
final monograph indicates that vehicle 
testing will not be necessary * * 
where adequate data are available on the 
active ingredients alone.” (See 43 FR 
1210 at 1224.) Another comment stated 
that the Cade handwashing test can only 
be conducted if the antimicrobial is 
placed in a vehicle and noted that the 
antimicrobial is never used by 
consumers in its raw form; therefore, 
efficacy testing on the raw antimicrobial
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ingredient should not be required. A 
third comment stated that the overall 
antimicrobial effectiveness of a topically 
applied product is a function of the total 
formulation rather than a single 
ingredient. Another comment added 
that if an individual product 
formulation must be tested, and/or the 
testing of a product vehicle is 
considered essential, then such testing 
requirements must be specifically 
described. Citing the definition of an 
antiseptic in section 201 (o) of the act (21 
U.S.G. 321(o)), one comment asserted 
that the definition requires that the 
antimicrobial product kill or inhibit the 
growth of micro-organisms on the skin. 
The comment proposed that efficacy can 
be demonstrated by showing that the 
preparation produces a quantitative 
reduction in the levels of normal skin 
flora and/or inhibition of bacterial 
growth in vitro. Two comments pointed 
out that the "Modified Cade Procedure” 
handwashing test (43 F R 1210 at 1243) 
specifies a one-log reduction of bacteria, 
but the procedure fails to indicate how 
many uses or days of use of test product 
should produce the reduction. Other 
comments requested that no upper limit 
be set for bacterial hand counts, that the 
lower limit of 1.5x10 6 per hand be the 
only criteria for subject selection, and 
that minimal hand count reduction be 
defined in the test protocols for surgical 
hand scrub and health-care personnel 
handwash products. Another comment 
suggested that modification of the 
"Sampling technique and times” 
(paragraph 6) of the protocol 
"Effectiveness Testing of Surgical Hand 
Scrub (Glove Juice Test)” (43 FR 1243) 
was needed because the protocol did 
not indicate the volume of sampling 
solution but only stated that the volume 
* * * should be "kept constant” for all 
tests. The comment recommended that 
the agency specify a range of 50 to 100 
mL of sampling solution in order to 
provide consistent and reproducible 
results.

The agency has carefully reviewed the 
comments, existing data, and other 
information, and is clarifying the 
effectiveness criteria for health-care 
antiseptics in this tentative final 
monograph.

In order for an antiseptic ingredient to 
be generally recognized as effective for 
use as an antiseptic handwash or health
care personnel handwash, patient 
preoperative skin preparation, and/or 
surgical hand scrub, it must have 
existing data from well designed clinical 
studies demonstrating effectiveness. The 
agency believes that it is important to 
correlate effectiveness data from clinical 
studies with effectiveness data from in 
vitro studies on the activity of the

vehicle and active ingredient 
individually, so that the germicidal 
contribution of the antiseptic ingredient 
to the total formulation can be fully 
characterized. As stated in the testing 
guidelines in the previous tentative final 
monograph, at 43 FR 1240, “* * * there 
should be demonstration that the 
formulated product is better than the 
vehicle alone. Testing of the complete 
formulation of Category III ingredients 
* * * is necessary to judge the 
importance of the vehicle in the release 
of the active ingredient as well as the 
influence of formulation on aspects of 
effectiveness* * *.” The agency 
believes that information on the in vitro 
activity of the active ingredient alone 
helps to characterize its antiseptic 
activity independent of formulation and 
helps to further define formulation 
effects on the antimicrobial ingredient. 
Therefore, the agency is proposing that 
in vitro studies of the antimicrobial 
activity of health-care antiseptic drug 
products covered by § 333.470(a)(l)(i) 
and (a)(l)(ii) be conducted on the active 
ingredient, the vehicle, and the final 
formulation. Manufacturers are to have 
such data in their files for products 
containing ingredients included in the 
monograph.

In this amended tentative final 
monograph, the agency is proposing that 
the in vitro antimicrobial activity of the 
antiseptic ingredient, the vehicle, and 
the formulated product be characterized 
by the determination of their 
antimicrobial spectrum and by minimal 
inhibitory concentration determinations 
performed against selected organisms 
using methodology established by the 
National Committee for Clinical 
Laboratories Standards (NCCLS) (Ref. 1). 
Because the principal intended use of 
these health-care antiseptic drug 
products is the prevention of 
nosocomial or hospital acquired 
infections, the agency concludes that 
these products should be able to 
demonstrate in vitro activity against a 
microbial spectrum that reflects this 
use. Since 1970, the National 
Nosocomial Infection Surveillance 
System (NNIS) has collected and 
analyzed data on nosocomial pathogens 
reported to the Centers for Disease 
Control by a number of hospitals who 
perform prospective surveillance on 
nosocomial infections. These data 
provide an indication of the most 
frequently occurring pathogens at four 
major sites of nosocomial infection—the 
urinary tract, surgical wounds, lungs 
(pneumonia), and bloodstream. The 
agency believes that health-care 
personnel handwash, surgical hand 
scrub, and patient preoperative skin

preparations should be able to 
demonstrate in vitro effectiveness 
against these pathogens as well as the 
normal resident skin flora. Therefore, 
the agency is proposing that micro
organisms associated with the most 
commonly occurring nosocomial 
infections and those found most often in 
nosocomial infections of high risk 
patients as reported by the NNIS, for the 
period from January 1985 through 
August 1988 (Ref. 2), be included in the 
list of micro-organisms to be tested in 
§ 333.470(a)(l)(ii). The agency further 
concludes that this proposed list 
identifies a broad spectrum of 
antimicrobial activity that is also 
appropriate for home use antiseptic 
handwash products.

The agency notes that neither 
filamentous dermatophytic fungi or 
viruses are included in the NNIS report. 
More recent studies (Refs. 3 and 4) have 
reported small numbers of nosocomial 
infections associated with both of these 
organisms. However, the new studies do 
not provide sufficient information to 
assess the relative importance of these 
organisms as a cause of nosocomial 
infection. Therefore, the agency is not 
proposing to include filamentous 
dermatophytic fungi in the list of micro
organisms to be tested, as proposed in 
the previous in vitro effectiveness 
testing guidelines (43 FR 1210 at 1241) 
and is continuing to propose that 
viruses also not be included. The agency 
recognizes that the list of organisms to 
be tested may need updating to assure 
that it remains reflective of current 
trends in the microbial etiology of 
nosocomial infections. The agency 
intends to update the list as new 
information becomes available. Further, 
the agency invites the submission of 
comments and specifically data on the 
role of other organisms, particularly 
viruses and filamentous dermatophytic 
fungi, in nosocomial infections.

In addition to the characterization of 
the in vitro spectrum of activity , the 
agency believes that information on how 
rapidly these antimicrobial drug 
products achieve their antimicrobial 
effect is necessary. As a means of 
indicating how quickly these products 
achieve their antimicrobial effect, the 
agency is proposing in vitro time-kill 
curves of the formulated drug product 
as part of the testing requirements. The 
agency acknowledges that there is 
currently no accepted or standardized 
method that may be used in conducting 
this type of study and invites the 
submission of proposed methods that 
may be considered as applicable to this 
test. In § 333.470(a)(l)(iv) of the . 
proposed testing regulations, the agency 
provides guidance on the development
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of such methods. However, any time-kill 
studies submitted to the agency are to be 
conducted on a 10-fold dilution of the 
formulated product against the ATCC 
strains identified in § 333.470(a)(l)(ii) of 
the proposed testing regulations and are 
to include enumeration at times at 0, 3, 
6, 9 ,12 ,15 , and 30 minutes.

With regard to proof of clinical 
effectiveness, the agency is proposing 
specific criteria for final formulations of 
antiseptic handwashes or health-care 
personnel handwashes, patient 
preoperative skin preparations, and 
surgical hand scrubs that are based on 
the recommendations of the Panel and 
agency experience in evaluating the 
effectiveness of these types of drug 
products, as follows.

For antiseptic handwash or health
care personnel handwash products, the 
agency is proposing the following 
criteria: (1) A 2-log io reduction of the 
indicator organism on each hand within 
5 minutes after the first wash and (2) a
3-log io reduction in the indicator 
organism on each hand within 5 
minutes after the tenth wash, when 
tested by a modification of the standard 
procedure for the evaluation of health
care personnel handwash formulations 
published by the American Society for 
Testing and Materials (ASTM) {Ref. 5).

For patient preoperative skin 
preparations, the agency is proposing 
the following criteria: (1) A 2-logio 
reduction of the microbial flora per 
square centimeter of an abdominal test 
site, (2) a 3-logio reduction of the 
microbial flora per square centimeter of 
a groin test site within 10 minutes from 
a matched control area, and (3) the 
suppression of bacterial growth below 
baseline for 6 hours, when tested by a 
modification of the standard procedure 
for the evaluation of patient 
preoperative skin preparations 
published by the ASTM (Ref. 6). The 
agency believes that the revised 
effectiveness criteria more closely 
reflect the conditions of product use, 
i.e., on a number of different body sites, 
each supporting different numbers of 
resident skin flora. In addition, although 
persistence of effect was not 
recommended by the Panel as a 
requirement for these drug products, the 
agency believes that persistence of 
antimicrobial effect would suppress the 
growth of residual skin flora not 
removed by preoperative prepping as 
well as transient micro-organisms 
inadvertently added to the operative 
field during the course of surgery and 
reduce the risk of surgical wound 
infection. Based on the proposed 
effectiveness criteria for this product 
class, the agency is proposing a revised 
definition of a patient preoperative skin

preparation drug product in 
§ 333.403(c)(2) of this amended tentative 
final monograph as follows: “A fast- 
acting broad-spectrum persistent 
antiseptic-containing preparation that 
significantly reduces the number of 
micro-organisms on intact skin.”

As discussed in section I.E., comment 
10, the agency is proposing the 
indication “for the preparation of the 
skin prior to an injection” for OTC 
alcohol and isopropyl alcohol drug 
products. The agency is further 
proposing that products labeled for such 
use demonstrate effectiveness by testing 
according to the same procedure used to 
demonstrate the effectiveness of patient 
preoperative skin preparation drug 
products not labeled for this use. Based 
on this intended use of alcohol drug 
products, the agency is proposing a 1- 
lcgio reduction in the microbial flora per 
square centimeter of a dry skin test site 
within 30 seconds of product use as the 
effectiveness criteria for these products.

For surgical hand scrub products, the 
agency is proposing the following- 
criteria: (1) A 1-logio reduction of the 
microbial flora of each hand from the 
baseline count within 1 minute, (2) 
suppression of bacterial growth on each 
hand below baseline for 6 hours on the 
first day, (3) a 2-logio reduction of the 
microbial flora on each hand within 1 
minute of product use by the end of the 
second day, and (4) a 3-logio reduction 
of the microbial flora on each hand 
within 1 minute of product use by the 
end of the fifth day, when tested by a 
modification of the standard procedure 
for the evaluation of surgical hand scrub 
products published by the ASTM (Ref.
7).

Based on glove juice test data for 
surgical hand scrub use of povidone- 
iodine (section I.I., comment 17), 
alcohol (section I.E., comment 10), 
chloroxylenol (section LG., comment 
12), and triclosan (section I.L., comment 
23), the agency concludes that 
formulated products containing certain 
ingredients, i.e., chloroxylenol and 
triclosan, are substantive in their action 
and do not produce a high (1-log10) 
initial reduction, but after repeated use 
for up to 5 days do reduce the baseline 
count and suppress the count in the 
user’s glove. In a separate final rule, the 
agency stated that any product indicated 
for use as a surgical scrub should meet 
a standard for initial reduction. A one- 
log reduction was found acceptable as 
the minimal level of reduction suitable 
for a surgical scrub in a handwashing 
test. (See “New Drugs Containing 
Hexachlorophene,” published in the 
Federal Register of December 20,1977; 
42 FR 63771.)

In that same final rule, the agency 
acknowledged that hexachlorophene 
containing surgical scrub drug products 
are substantive in their action and do 
not produce an initial high reduction 
but with repeated use are effective in 
reducing the resident skin flora and 
suppressing bacterial growth in the 
user’s glove for up to 6 hours. Based on 
a lack of available products capable of 
producing both an initial high reduction 
in the resident skin flora and a 
prolonged microbial suppression 
marketed at the time of the agency’s 
action on the ingredient in 1972, the 
agency agreed with the 
recommendations of its Antimicrobial I 
Panel and concluded that the ingredient 
should continue to be marketed for use 
as a surgical scrub and for handwashing 
as part of patient care. The agency stated 
its intention to reconsider its criteria for 
evaluating such products in light of risk- 
benefit judgments as new products 
containing both attributes become 
available (42 FR 63771).

Since that final rule was issued in 
1977, data have been submitted ta the 
agency demonstrating the effectiveness 
of surgical hand scrub formulations 
capable of producing an initial 1-log to 
reduction and a suppression of 
microbial growth in the wearer’s glove 
for up to 6 hours. (See section LE., 
comment 10 on alcohol and section I.I., 
comment 17 on povidone-iodine.) The 
agency notes that the persistence of the 
antimicrobial effect demonstrated by an 
alcohol-containing surgical hand scrub 
formulation was provided by a 
preservative agent in the vehicle. Based 
on the new data, the agency has 
concerns about the risk associated with 
the initial use of substantive surgical 
hand scrub formulations, and with the 
use of these formulations after extended 
lapses in their routine use. Therefore, 
the agency is proposing that all surgical 
hand scrub formulations must 
demonstrate an initial one-log reduction 
in the bacterial flora. The agency invites 
comment on the use of substantive 
antimicrobials in health-care antiseptic 
drug products. Based on the revised 
effectiveness criterion for these drug 
products, the agency is proposing a 
revised definition of a surgical hand 
scrub drug product in § 333.403(c)(3) as 
follows: “An antiseptic containing 
preparation that significantly reduces 
the number of micro-organisms on 
intact skin; it is broad spectrum, fast 
acting, and persistent.”

The agency believes that the modified 
ASTM procedures for the testing of 
health-care or antiseptic handwashes, 
surgical hand scrubs, and patient 
preoperative skin preps being proposed 
for inclusion in the testing requirements
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provide protocols that are appropriate 
for the final formulation testing of these 
drug products. The proposed protocols 
describe, in detail, study conditions and 
materials to be used and address the 
concerns raised by the comments. For 
instance, the proposed protocol for the 
testing of surgical hand scrub products 
includes a baseline criterion for subject 
selection of equal to, or greater than, 1.5 
x 10s bacteria per hand and specifies 
that a 50 to 100 mL volume of sampling 
is to be used. The proposed protocols 
also specify requirements for a number 
of areas net addressed by the testing 
guidelines proposed in die previous 
tentative final monograph. For example, 
they address statistical aspects of study 
design and data analysis, and the use of 
neutralizers. A positive control is 
included in the protocols as a means of 
validating the testing procedure, 
equipment, and facilities. The agency 
believes that the proposed protocols for 
the testing of these products provide a 
consistent approach to the effectiveness 
testing of health-care personnel 
handwashes, surgical hand scrubs, and 
patient preoperative skin preparations. 
The agency is incorporating the above 
criteria and testing requirements in 
proposed § 333.470 of this tentative 
find monograph and invites specific 
comment on them at this time. After 
reviewing any submitted comments or 
data, the agency may revise the testing 
requirements and procedures prior to 
establishing a final monograph. The 
agency also recognizes that the test 
procedures may need to be revised 
periodically to reflect new information 
and newer techniques that are 
developed and proven adequate.
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II. The Agency’s Amended Tentative 
Final Monograph
A. Summary o f Ingredient Categories 
and Testing o f Category II and Category 
III Conditions
1. Summary of Ingredient Categories

The agency has carefully reviewed the 
claimed active ingredients submitted to 
this administrative record (Docket No. 
75N-0183), which includes the 
following: the advance notice of 
proposed rulemaking (39 FR 33103) and 
previous tentative final monograph (43 
FR 1210) for OTC topical antimicrobial 
drug products, the advance notice of 
proposed rulemaking for OTC topical 
alcohol drug products (47 FR 22324), 
and the advance notice of proposed 
rulemaking for OTC topical mercury- 
containing drug products (47 FR 436). 
Based upon the available information, 
including clinical and marketing 
history, as well as the recommendations 
of the Miscellaneous External Panel, the 
agency is proposing a tentative 
classification for OTC health-care 
antiseptic active ingredients.

Many of the ingredients included in 
the tabulation below are in Category II 
and Category III because of no data or 
a lack of data on use as a health-care 
antiseptic. However, all the ingredients 
have been included as a convenience to 
the reader. The agency specifically 
invites comment and additional data on 
these ingredients.

The advance notice of proposed 
rulemaking for alcohol drug products 
for topical antimicrobial OTC human 
use (47 FR 22324, May 21,1982) is 
being incorporated into this amended 
tentative final monograph. In that 
proposed monograph, the Miscellaneous 
External Panel recommended that 
alcohol 60 to 95 percent by volume in 
an aqueous solution denatured 
according to Bureau of Alcohol,
Tobacco, and Firearms regulations at 27 
CFR part 21 and isopropyl alcohol 50 to
91.3 percent by volume in an aqueous 
solution be classified as Category I for 
topical antimicrobial use. The following 
indications were proposed:

(1) “For first aid use to decrease germs 
in minor cuts and scrapes.”

(2) “To decrease germs on the skin 
prior to removing a splinter or other 
foreign object.”

(3) “For preparation of the skin prior 
to an injection.” (See the advance notice 
of proposed rulemaking for OTC alcohol 
drug products for topical antimicrobial 
use, in the Federal Register of May 21, 
1982, 47 FR 22324.)

Based upon submitted data and the 
conclusions of the Miscellaneous 
External Panel, the agency is including 
alcohol as a Category I surgical hand 
scrub, patient preoperative skin 
preparation, and antiseptic handwash or 
health-care personnel handwash (see 
section I.E., comment 10). While no 
comments submitted data on health-care 
uses of isopropyl alcohol, the agency 
notes that one comment (Ref. 1) from a 
manufacturer requested that the OTC 
alcohol drug products monograph 
provide the labeling indication, 
“antibacterial handwash.” The same 
manufacturer provided a submission 
(Ref. 2) to the Miscellaneous External 
Panel on a combination product 
containing isopropyl alcohol 50 percent 
and oxyquinohne sulfate 0.125 percent, 
for use as a germicidal-fungicidal wash. 
However, the Panel disbanded before it 
was able to review the submission, 
which contained labeling for a currently 
marketed product and in vitro studies of 
the product’s bacteriocidal activity. No 
in vivo effectiveness data were 
submitted for the use of isopropyl 
alcohol as an antiseptic handwash or 
health-care personnel handwash, 
patient preoperative skin preparation, or 
surgical hand scrub.

Based on the lack of data for the use 
of isopropyl alcohol as an antiseptic 
handwash or health-care personnel 
handwash and surgical hand scrub, the 
agency is placing the ingredient in 
Category III for these uses. The agency 
invites data on these uses of isopropyl 
alcohol. As discussed in section I.E., 
comment 10, the agency is including the 
Panel’s recommended indication “for 
the preparation of the skin prior to an 
injection” as an additional Category I 
indication for patient preoperative skin 
preparations containing alcohol. Based 
on the Panel’s recommendations, the 
agency is also proposing isopropyl 
alcohol as a Category I patient 
preoperative skin preparation for this 
indication. However, based on the lack 
of data on the use of isopropyl alcohol 
for more general patient preoperative 
skin preparation use, the agency is not 
proposing isopropyl alcohol as Category 
I for the other patient preoperative skin 
preparation indications included in 
§ 333.460(b)(1), i.e., “for the preparation 
of the skin prior to surgery” and “helps



3 1434 Federal Register / V ol. 59, No. 116 / Friday, June 17, 1994 / Proposed Rules

to reduce bacteria that potentially can 
cause skin infection.”

The agency has evaluated standard 
textbooks and published data on the 
effectiveness of isopropyl alcohol used 
topically on the area prior to an 
injection (Refs. 3, 4, and 5). The 
minimum effective concentration of 
isopropyl alcohol for this use is 70 
percent. Further, the agency is not 
aware of any information concerning the 
use of isopropyl alcohol below 70 
percent for this indication. Therefore, 
the agency is proposing to include 
isopropyl alcohol 70 to 91.3 percent in 
Category 1 for use as a patient 
preoperative skin preparation for the 
limited indication “for the preparation 
of the skin prior to an injection”.

The Miscellaneous External Panel 
recommended that drug products 
containing alcohol and isopropyl 
alcohol bear the following warning: 
“Flammable, keep away from fire or 
flame,” (47 FR 22324 at 22330). The 
agency concurs with the Panel’s 
recommended warning and is proposing 
this warning in § 333.450(c)(4) of this 
tentative final monograph. In order to 
ensure the warning’s prominence, the 
agency is further proposing that it 
appear in boldface type and as the first 
warning immediately following the 
heading “WARNINGS”.

The agency is  aware of ten reports 
(Refs. 6 and 7) of first and second degree 
bums occurring in patients undergoing 
electrocautery procedures. The bums 
were caused by the ignition of the 
isopropyl alcohol in patient 
preoperative skin preparations 
containing chlorhexidine gluconate or 
povidone-iodine in 70 percent isopropyl 
alcohol. The reports indicate that these 
incidents have occurred despite the 
presence of detailed warnings in the 
products’ labeling cautioning that the 
products are flammable until dry and 
should not be allowed to pool on body 
surfaces or should not be used in 
conjunction with electrocautery 
procedures until dry (Refs. 8 and 9). 
Based on these reports, the agency 
tentatively concludes that patient 
preoperative skin preparations 
containing isopropyl alcohol in 
concentrations of 70 percent or more 
cannot be adequately labeled to allow 
the safe use of these drug products in 
conjunction with electrocautery 
procedures. Therefore, the agency is 
proposing that patient preoperative skin 
preparations containing isopropyl 
alcohol in concentrations of 70 percent 
or more bear the following label 
warning: “Do not use with 
electrocautery procedures.” The agency 
is further proposing that the proposed 
warning immediately follow the

flammable warning being proposed in 
§ 333.450(c)(4).

The agency is not currently aware of 
any similar incidence occurring with 
other nonemollient patient preoperative 
skin preparations containing alcohol in 
similar concentrations. Therefore, at this 
time the agency is not proposing that 
patient preoperative skin preparations 
containing alcohol identified in 
§ 333.412(a) bear a warning concerning 
the use of these products in conjunction 
with electrocautery procedures. 
However, the agency will consider 
extending the warning to patient 
preoperative skin preparations 
containing alcohol if new information 
indicates that this is necessary. The 
agency invites specific comment and 
data on the safety of both alcohol and 
isopropyl alcohol containing patient 
preoperative skin preparations in 
conjunction with electrocautery 
procedures.
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The Panel also stated that benzyl 
alcohol and chlorobutanol were safe, 
but recommended that the ingredients 
be categorized as Category II for 
effectiveness. However, in the first aid 
antiseptic segment of this rulemaking 
these alcohol ingredients were 
reclassified from Category II to Category 
III for effectiveness as first aid antiseptic 
ingredients. (See 56 FR 33644 at 33673.) 
Because no comments, data, or 
information were received, and because 
the agency is not aware of any health
care antiseptic uses for these 
ingredients, benzyl alcohol and

chlorobutanol are not being classified in 
this rulemaking for health-care 
antiseptic drug products.

The agency published an advance 
notice of proposed rulemaking for 
mercury-containing drug products on 
January 5,1982 (47 FR 436). That 
notice, based upon the 
recommendations of the Miscellaneous 
External Panel, proposed to classify 
OTC mercury-containing drug products 
for topical antimicrobial use as not 
generally recognized as safe and 
effective and as being misbranded. The 
agency received no comments. The 
Panel classified the mercurial 
ingredients, as a group, in Category II; 
some for lack of safety, some for lack of 
efficacy, and others due to a lack of both 
safety and efficacy. However, in the first 
aid antiseptic segment of this amended 
tentative final monograph, several 
mercury-containing OTC topical 
antimicrobials have been reclassified 
from Category II to Category III for 
effectiveness. Mercurial ingredients 
placed in Category II for safety were not 
reclassified. The ingredients reclassified 
are calomel, merbromin, mercufenol 
chloride, and phenylmercuric nitrate. 
This change was made in keeping with 
the revised effectiveness criteria for the 
drug product category “first aid 
antiseptic,” which were not available at 
the time the Miscellaneous External 
Panel evaluated the effectiveness of 
mercurial ingredients. (See 56 FR 33644 
at 33672.) The agency is unaware of any 
clinical data or marketing history for the 
use of mercury-containing drug 
products as health-care antiseptics. 
Consequently, these drugs have not 
been classified as health-care 
antiseptics. In addition, the agency has 
reviewed submitted data on two 
combinations containing mercurial 
ingredients and proposes a Category II 
classification for these combinations. 
(See section I.M., comments 24 and 25.)

In the previous tentative final 
monograph, the agency concluded that 
cloflucarban and triclocarban are not 
generally recognized as safe and 
effective for use as a patient 
preoperative skin preparation, surgical 
hand scrub, and health-care personnel 
handwash. The Panel reviewed safety 
and effectiveness data on these 
ingredients formulated as a bar soap and 
classified them in Category III as a 
health-care personnel handwash when 
formulated as a bar soap (39 FR 33103 
at 33124 and 33126). No safety and 
effectiveness data for the use of 
clofucarban in the other health-care 
antiseptic drug product classes were 
submitted to the OTC drug review; no 
data were reviewed by the Panel; and no 
data were received by the agency.
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Cloflucarban is therefore considered to 
be outside this monograph except as a 
health-care personnel handwash 
(formulated as a bar soap). Accordingly, 
cloflucarban remains Category II as a 
health-care antiseptic for use as a 
patient preoperative skin preparation 
and surgical scrub and Category III as an 
antiseptic handwash or health-care 
personnel handwash.

Additional safety data and 
information were submitted to the 
agency on triclocarban formulated as a 
soap. As discussed in the segment of 
this rulemaking covering first aid 
antiseptics (56 FR 33644 at 33664), the 
agency has reviewed a chronic toxicity 
study and other information and 
determined that triclocarban can be 
recognized as safe for OTC daily topical 
use in a concentration of 1.5 percent. 
However, no effectiveness data were 
submitted for any health-care antiseptic 
uses of this ingredient and the agency is 
classifying triclocarban in Category III as 
an antiseptic handwash or health-care 
personnel handwash, patient 
preoperative skin preparation, and 
surgical hand scrub. In the previous 
tentative final monograph, the agency 
placed the combination of cloflucarban 
and triclocarban in Category III (43 FR 
1210 at 1230) to be “used in 
antimicrobial soap * * No 
additional data were submitted on this 
combination. Therefore, the 
combination of cloflucarban and 
triclocarban remains in Category III for 
antiseptic handwash or health-care 
personnel handwash uses,

Based upon the Panel’s 
recommendations on phenol, in the 
previous tentative final monograph, the 
agency classified phenol less than 1.5 
percent as Category III and phenol 
greater than 1.5 percent as Category II 
for use as a health-care personnel 
handwash, patient preoperative skin 
preparation, and surgical hand scrub (43 
FR 1227 and 1229). Hexylresorcinol was

also classified in Category III for these 
uses in the previous tentative final 
monograph (43 FR 1229). No additional 
data were submitted on health-care 
antiseptic uses of phenol and 
hexylresorcinol and their classifications 
are unchanged in this amended 
tentative final monograph. In the 
previous tentative final monograph, the 
agency classified triple dye (a 
combination of gentian violet, brilliant 
green, and proflavine hemisulfate) in 
Category II as a health-care personnel 
handwash, patient preoperative skin 
preparation, and surgical hand scrub 
based on a lack of safety data (43 FR 
1239). No additional data have been 
submitted and the ingredient remains in 
Category II for health-care antiseptic 
uses.

In comment 85 of the previous 
tentative final monograph (43 FR 1223), 
the agency deferred classification of 
several ingredients to the Miscellaneous 
External Panel. All of the ingredients 
have been classified with the exception 
of methyl alcohol and gentian violet 1 
and 2 percent solutions. The 
Miscellaneous External Panel at its 38th 
meeting placed methyl alcohol in 
Category II as an OTC topical 
antimicrobial ingredient for both safety 
and effectiveness (Ref. 1). However, this 
classification was not included in the 
advance notice of proposed rulemaking 
for OTC alcohol drug products. The 
agency agrees with this classification. 
Further, the agency is not aware of any 
use of methyl alcohol in OTC drug 
products, except as a denaturant. 
Gentian violet was reviewed by the 
Advisory Review Panel on OTC Oral 
Cavity Drug Products and placed in 
Category III based on the lack of 
effectiveness data for use as a topical 
antimicrobial on the mucous 
membranes of the mouth. The agency is 
not aware of any data on the use of 
gentian violet as a health-care antiseptic

and places this ingredient in Category III 
for this use.
Reference

(1) Transcript of the Proceedings of the 
39th Meeting of the Advisory Review Panel 
on OTC Miscellaneous External Drug 
Products, April 20,1980, pp. 121-123.

Fluorosalan was not classified as an 
OTC topical antimicrobial ingredient in 
the previous tentative final monograph 
because the agency stated that final 
regulatory action had been taken against 
“* * * the halogenated salicylanilides, 
particularly * * * fluorosalan (21 CFR
310.508) * * * ” (43 FR 1210 at 1227). 
Although no comments were received, 
the agency notes that fluorosalan was 
not addressed in the final rule for 
halogenated salicylanilides (21 CFR
310.508) , published in the Federal 
Register of October 30,1975 (40 FR 
5027). In reviewing the Antimicrobial I 
Panel’s recommendations, the agency 
has determined that the Panel did not 
intend to include fluorosalan in the 
group of halogenated salicylanilides 
which it recommended be handled more 
expeditiously by the agency in a 
separate Federal Register notice. (See 
the notice of proposed rulemaking for 
certain halogenated salicylanilides as 
active or inactive ingredients in drug 
and cosmetic products (September 13, 
1974, 39 FR 33102) and the advance 
notice of proposed rulemaking for OTC 
topical antimicrobial drug products 
(September 13,1974, 39 FR 33103 at 
33120).) The agency affirms the 
recommendation of the Antimicrobial I 
Panel (39 FR 33121) that fluorosalan be 
classified as Category II for use in 
antiseptic handwash, health-care 
personnel handwash, patient 
preoperative skin preparation, and 
surgical hand scrub drug products.

The following charts are included as 
a summary of the categorization of 
health-care antiseptic active ingredients 
proposed by the agency.

Topical Antimicrobial Ingredients1 S ummary of Health-Care Antiseptic Active Ingredients

Active ingredient Patient preoperative 
skin preparation

Antiseptic handwash 
or health-care per
sonnel handwash

Surgical hand scrub

Alcohol 60 to 95 percent2 ............. ...................... ......... ....................... I I I
Benzalkonium chloride........................................... IIIE IIISE4 IIISE
Benzéthonium chloride ............................ ......... HIE IflSE IIISE

(5)Chlorhexidine gluconate2 ........... ........... (5) (5)Chloroxylenol ............... HIE IIISE IIISE
Cloflucarban ................................... II IIISE H
Fluorosalan ................ . II II II
Hexachlorophene....... ..................... II II II
Hexylresorcinol .................... ....... HIE HIE IIIE
Iodine Active Ingredients:

Iodine complex (ammonium ether sulfate and polyoxyethylene sorbi- NA HIE HIE
tan monolaurate)2.

Iodine complex (phosphate ester of alkylaryloxy polyethylene glycol) .. HIE IIIE HIE
Iodine tincture U.S.P ...................... I NA NA
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Topical Antimicrobial Ingredients 1 S ummary of Health-Care Antiseptic Active Ingredients—Continued

Active ingredient Patient preoperative 
skin preparation

Antiseptic handwash 
or health-care per
sonnel handwash

Surgical hand scrub

Iodine topical solution U.S.P .................... ....................................... I NA NA
Nonylphenoxypoly (ethyleneoxy) ethanoliodine ................................. DIE HIE HIE
Poloxamer-iodine complex ................................... ........................ . HIE HIE HIE
Povidone-iodine 5 to 10 percent ...................................................... I I I
Undecoylium chloride iodine complex.............................................. HIE HIE HIE
Isopropyl alcohol 70-91.3 percent2 ................................................. I HIE HIE
Mercufenol chloride2 .................... ................................................. HIE NA NA
Methylbenzethonium chloride.......................................................... HIE IIISE IIISE
Phenol (less than 1.5 percent) ......... ............................................... HIE IIISE v IIISE
Phenol (greater than 1.5 percent).................................................... II II II
Secondary amyltricresols2 ............................................................. IIISE HIE HIE
Sodium oxychlorosene2 .................................................................. IIISE IIISE IIISE
Tribromsalan3 ................................ ........................ ....................... II H II
Triclocarban............. ........................... ............. ............................. HIE HIE HIE
Triclosan ........ ............................................................................... HIE IIISE 'IIISE

Combinations
Calomel, oxyquinoline benzoate, triethanolamine, and phenol deriva- II NA NA

tive2.
Mercufenol chloride and secondary amyltricresols in 50 percent alco

hol2.
IIISE NA NA

Triple Dye ................... ........................................ ......................... II NA NA
1— All ingredients (unless otherwise noted) in Antimicrobial l Drug Products Advance Notice of Proposed Rulemaking (39 FR 33103) and Ten

tative Final Monograph (47 FR 1210).
2— Not categorized in previous tentative final monograph, but categorized in this amended tentative final monograph.
NA=Not Applicable because not evaluated for this use.
3— Categorized in Antimicrobial I Drug Products Advance Notice of Proposed Rulemaking (39 FR 33103) and in Certain Halogenated 

Salicylanilides as Active or Inactive Ingredients in Drug and Cosmetic Products (40 FR 50527).
4— S=safety; E=etfectiveness
5— Determined by the agency to be a “new drug”.

S ummary of Topical Antimicrobial Active Ingredients Not Addressed  in This Rulemaking

Ingredients not classified as health-care antiseptic ingredients but generally recognized as safe and effective for OTC first aid use within the es
tablished concentration(s) (see 56 FR 33644).

Single ingredients

Alcohol 48 to 59 percent
Hydrogen peroxide topical solution U.S.P.
Isopropyl alcohol 50 to 69 percent

Combinations

Eucalyptol 0.091 percent, menthol 0.042 percent, methyl salicylate 0.055 percent, and thymol 0.063 percent in 26.9 percent alcohol.

Complexes

Camphorated metacresol (3 to 10.8 percent camphor and 1 to 3.6 percent metacresol) in a ratio of 3:1 '
Camphorated phenol (10.8 percent camphor and 4.7 percent phenol) in light mineral oil, U.S.P, vehicle

Ingredients not classified as Category I as a health-care antiseptic because the agency is not aware of any health-care antiseptic uses for these 
ingredients.

Single ingredients

Ammoniated mercury 
Benzyl alcohol
Calomel (Mercurous chloride) 
Chlorobutanol 
Gentian violet 
Merbromin
Mercuric chloride (Mercury chloride)
Mercuric oxide, yellow
Mercuric salicylate
Mercuric sulfide, red
Mercury
Mercury oleate
Mercury sulfide
Methyl alcohol
Nitromersol
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S ummary of Topical Antimicrobial Active Ingredients Not Addressed  in This Rulemaking—Continued

Para-chloromercuriphenol
Phenylmercuric nitrate
Thimerosal
Vitromersot
Zyloxin

Combinations and/or Complexes

None

2. Testing of Category II and Category III 
Conditions

Required testing procedures for 
evaluating the effectiveness of the 
complete formulation of a health-care 
antiseptic drug product are included in 
proposed § 333.470. These effectiveness 
testing procedures can also be used to 
demonstrate the effectiveness of active 
ingredients not in a final formulation. 
Suggested safety testing is described in 
the previous tentative final monograph. 
(See 43 FR 1210 at 1240 to 1242.)

Interested persons may communicate 
with the agency about the submission of 
data and information to demonstrate the 
safety or effectiveness of any health-care 
antiseptic ingredient or condition 
included in the review by following the

procedures outlined in the agency’s 
policy statement published iii the 
Federal Register of September 29,1981 
(46 FR 47740) and clarified April 1, 
1983 (48 FR 14050). That policy 
statement includes procedures for the 
submission and review of proposed 
protocols, agency meetings with 
industry or other interested persons, 
and agency communications on 
submitted test data and other 
information.
B. Summary o f the A gency’s 
Conclusions Including Changes in the 
P anel’s Recom m endations and in the 
Agency’s Previous R ecom m endations

FDA has considered the comments 
and other relevant information and is

amending the previous tentative final 
monograph with the changes described 
in FDA’s responses to the comments 
above and with other changes described 
in the summary below. A summary of 
the changes made by the agency in this 
amended tentative final monograph 
follows.

1. All of the section numbers for 
health-care antiseptics in the previous 
tentative final monograph have been 
redesignated in this amendment. As a 
convenience to the reader, the following 
chart is included to show these 
redesignations.

Redesignated S ection Numbers of the Tentative F inal Monograph for Antimicrobial Drug P roducts

Old section No. Section name
New

section
No.

General Provisions:
333.1 ____ ......... ....... .... .............  ........ 333.401
333.3 ............. ........... ....... ........... .......... Definitions Active Ingredients.............. .............. ....................................................... 333.403
333.20 ..................................................... Antimicrobial Soap .................. ................................................ ................................ Deleted
333.30 ..................................... :............... Patient Preoperative Skin Preparation .................... ..................................... ............. 333.410
333.50 .......................... .............. ........... Surgical Hand Scrub Labeling...................................... ........................................... 333.410
333.80 ................................................. . Antimicrobial Soap .................................. ................................................................. Deleted
333.85 ....... ..... .............. ............. ........... Health-Care Personnel Handwash.......................................................... .................. 333.455
333.87 ........ ......................... :.................. Patient Preoperative Skin Preparation...... ............... ................................................. 333.460
333.97 .......... .....  ......... ........................ Surgical Hand Scrub................................................................................................. 333.465
333.99 ................... . ......... ................. Professional Labeling .................................... ............. .............................................. Deleted

In addition, a number of format changes 
have been made that are consistent with 
the format used in recently published 
tentative final and final monographs.

2. The agency is proposing the term 
“antiseptic” as the general statement of 
identity for the product categories of 
patient preoperative skin preparation, 
surgical hand scrub, and health-care 
personnel handwash drug products. The 
agency is also providing manufacturers 
the option to provide alternative 
statements of identity describing only 
the specific intended use of the product, 
e g., surgical hand scrub. When the term 
“antiseptic” is used as the only 
statement of identity on a single-use or 
a multiple-use product, the intended

use(s) is to be included as part of the 
indications. For multiple use products 
the agency proposes that a statement of 
the intended use(s) should also precede 
the specific directions for each use. (See 
section I.B., comment 3.)

3. The agency is proposing that the 
statement of identity “antiseptic 
handwash” may also be used for a 
health-care personnel handwash. The 
agency is proposing to expand the 
indications proposed for health-care 
personnel handwash drug products in 
the previous tentative-final monograph 
to read, “Handwash to help reduce 
bacteria that potentially can cause 
disease” or "For handwashing to 
decrease bacteria on the skin” (which.

may be followed by one or more of the 
following: “after changing diapers,” 
“after assisting ill persons,” or “before 
contact with a person under medical 
care or treatment.”) The agency is also 
proposing “recommended for repeated 
use” as another allowable indication for 
this product class. (See section I.B., 
comment 5.)

4. The agency has replaced the 
previously proposed definition of an 
antimicrobial (active) ingredient with a 
definition of an “antiseptic” drug that is 
consistent with the definition of an 
antiseptic in section 201(o) of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 321(o)). The agency is also 
including a definition for a health-care
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antiseptic as follows: “An antiseptic 
containing drug product applied 
topically to the skin to help prevent 
infection or to help prevent cross 
contamination.” The agency has also 
proposed revised definitions for patient 
preoperative skin preparations and 
surgical hand scrubs that reflect the 
agency’s proposed effectiveness criteria 
for these products. (See section I.N., 
comment 28.) In addition, the agency 
has made minor revisions in the 
definitions of a health-care personnel 
handwash, patient preoperative skin 
preparation, and surgical hand scrub to 
reflect the revised terminology being 
used in this amended tentative final 
monograph.

5. The agency is adding to this 
amended tentative final monograph a 
definition of broad spectrum activity as 
follows: A properly formulated drug 
product, containing an ingredient 
included in the monograph, that 
possesses in vitro activity against the 
micro-organisms listed in
§ 333.470(a)(l)(ii), as demonstrated by 
in vitro minimum inhibitory 
concentration determinations conducted 
according to methodology established in 
§ 333.470(a)(l)(ii). The agency is 
proposing to include “broad spectrum” 
in the definitions of the three product 
classes included in this tentative final 
monograph. (See section I.C, comment 
6.)

6. The agency has reviewed the Other 
A llow able Statem ents proposed in the 
previous tentative final monograph in
§ 333.85 for health-care personnel 
handwash, in § 333.87 for patient 
preoperative skin preparation, and in 
§ 333.97 for surgical hand scrub and 
determined that statements such as 
“contains antibacterial ingredient(s),” 
“contains antimicrobial ingredient(s),” 
and “non-irritating,” are not related in 
a significant way to the safe and 
effective use of these products and are 
not necessary on products intended 
primarily for health-care professionals. 
Therefore, the agency is not including 
these statements in this amended 
tentative final monograph. The 
statement “recommended for repeated 
use,” proposed for a health-care 
personnel handwash, has been included 
as an “other allowable indication” in 
proposed § 333.455. The terms “broad 
spectrum” and “fast acting” are 
included in the definitions of all three 
product classes and the agency does not 
see the need to include this information 
in the required labeling. (See section
I.D., comment 7.)

7. The agency is proposing revised 
indications for patient preoperative skin 
preparations in order to more precisely 
describe the intended uses of these

products. The previous indications 
“kills micro-organisms,”
“antibacterial,” and "antimicrobial” are 
not being included. Likewise, the 
indications “kills micro-organisms,” 
“bacteriostatic,” and “bactericidal” 
previously proposed for surgical hand 
scrubs are not being included in this 
amended tentative final monograph.
The agency believes that these terms are 
product attributes and not indications 
for use and should not be included as 
indications in the labeling of these 
products.

8. Based on the recommendations of 
the Miscellaneous External Panel in the 
advance notice of proposed rulemaking 
for OTC alcohol drug products (47 FR 
22324 at 22332), the agency is proposing 
“for preparation of the skin prior to an 
injection” as an indication for OTC 
alcohol and isopropyl alcohol drug 
products.

9. The agency is proposing in
§ 333.450(c) of this amended tentative 
final monograph the following general 
warning statements for all health-care 
antiseptic drug products:

(1) “For external use only.”
(2) “Do not use in the eyes.”
(3) “Discontinue use if irritation and 

redness develops. If condition persists 
for more than 72 hours consult a 
doctor.” The agency is further proposing 
that the second sentence of the 
proposed warning in (3) above may be 
deleted for products labeled “For 
Hospital and Professional Use Only.” 
(See section I.D., comment 8.) In 
addition to the general warnings 
proposed for OTC health-care antiseptic 
drug products, the agency is proposing 
the following warning for patient 
preoperative skin preparations 
containing isopropyl alcohol identified 
in § 333.412(d): “Do not use this 
product with electrocautery 
procedures.” The proposed warning is 
based on reports of bums associated 
with the use of isopropyl alcohol 
containing patient preoperative skin 
preparations with electrocautery 
procedures. (See section II.A., paragraph 
1—Summary of Ingredient Categories.)

10. Based on its review of the 
published literature (Refs. 1, 2, and 3), 
the agency has determined that the way 
in which health-care antiseptic drug 
products are used, e.g., method of 
application, duration of scrub or wash, 
or use in conjunction with a device 
(such as a scrub brush), contributes to 
the effectiveness of these drug products. 
Therefore, instead of proposing 
directions for use of these products that 
include fixed scrub or wash durations or 
methods of application, the agency is 
proposing in §§ 333.455(cb 333.460(d), 
and 333.465(c) directions for use that

reflect the conditions used when the 
antiseptic product was tested according 
to § 333.470(b). In addition, based on 
data indicating that the largest 
bioburden of the hands lies in the 
subungual region (Ref. 4), the agency is 
proposing that the directions for use of 
surgical hand scmb drug products 
include the following instructions for 
the trimming and cleansing of the nails: 
“Clean under nails with a nail pick. 
Nails should be maintained with a i  
millimeter free edge.”
References

(1 ) Ayliffe, G.A.J., “Surgical Scrub and 
Skin Disinfection,” Infection Control, 5:23- 
27,1984.

(2) Maki, D.G., “The Use of Antiseptics for 
Handwashing by Medical Personnel,” 
Journal o f Chemotherapy, 1 :3 -11 ,1989 .

(3) Ojajarvi, J., “Effectiveness of Hand 
. Washing and Disinfection Methods in
Removing Transient Bacteria After Patient 
Nursing,” Cambridge University Journal of 
Hygiene, 85 :193-203 ,1980 .

(4) Leyden, J. et al., “Subungual Bacteria of 
the Hand: Contribution to the Glove Juice 
Test; Efficacy of Antimicrobial Detergents," 
Infection Control Hospital Epidemiology, 
10 :451-454,1989.

11. The agency is aware that some 
manufacturers provide technical 
information relating to the antimicrobial 
activity of their health-care antisëptic 
drug products in the form of technical 
information bulletins. The agency 
considers such bulletins to be labeling 
under the provisions of the act. Section 
201 (m) of the act (21 U.S.C. 321(m)) 
defines the term “labeling” as “all labels 
and other written, printed, or graphic 
matter (1) upon any article or any of the 
containers or wrappers, or (2) 
accompanying such article.” As 
labeling, technical information bulletins 
are subject to the OTC drug review.

The agency has no objection to the 
inclusion of technical information 
relating to the antimicrobial activity of 
these OTC drug products in the labeling 
of products intended for health-care 
professionals only. Therefore, in this 
amended tentative final monograph the 
agency is proposing that manufacturers 
have die option of including data 
derived from the in vitro and clinical 
effectiveness tests included in § 333.470 
of the proposed monograph as 
additional labeling for products labeled 
and marketed “For Hospital and 
Professional Use Only.” In order that 
such additional information provide a 
standardized comparison of the 
effectiveness of these OTC drug 
products, the agency is further 
proposing that only data on the 
antimicrobial activity of these OTC drug 
products derived from the effectiveness 
tests included in § 333.470 of this
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proposed monograph be included in the 
labeling of these OTC drug products. At 
the present time, claims of product 
effectiveness against organisms other 
than those included in 
§ 333.470(a)(l)(ii) will require an NDA 
containing information supporting the 
deviation from the monograph in accord 
with § 330.11.

12. Based on the wound healing data 
from studies of test wounds in 
laboratory animals that were discussed 
in the first aid antiseptic segment of this 
amended tentative final monograph 
(comment 37, 56 FR 33644 at 33662), 
the agency has reevaluated the labeling 
for iodine tincture as a patient 
preoperative skin preparation and is not 
including the warning “Do not apply 
this product with a tight bandage, as a 
bum may result.”

13. The agency has determined that 
data and reports have not provided 
specific evidence that repeated use of 
health-care antiseptics has brought 
about overgrowth of gram-negative 
bacteria, particularly Pseudom onas. 
Therefore, the previously proposed 
caution in § 333.99(a) concerning this 
overgrowth is not being included in this 
amended tentative final monograph.
(See section I.D, comment 9.) The 
warnings proposed in §333.99 (b) and
(c) of the previous tentative final 
monograph are not being included in 
this amendment because these warnings 
apply to quaternary ammonium 
compounds which currently are not 
Category I for health-care antiseptic 
uses. (See section I.J., comment 20.)

14. The agency is not including the 
warning proposed by the Miscellaneous 
External Panel in § 333.98(c)(2) for 
products containing isopropyl alcohol, 
“Use only in a well-ventilated area; 
fumes may be toxic.” As discussed in 
section II.B., paragraph 32 of the 
segment of this rulemaking covering 
first aid antiseptics (56 FR 33644 at 
33556), the agency invites comment on 
the need for such a warning, including 
any reports of adverse reactions due to 
inhalation that have not yet been 
brought to the agency’s attention.

15. In an effort to simplify OTC drug 
labeling, the agency proposed in a 
number of tentative final monographs to 
substitute the word “doctor” for 
“physician” in OTC drug monographs 
on the basis that the word “doctor” is 
more commonly used and better 
understood by consumers. Based on 
comments to these proposals, the 
agency has determined that final 
monographs and any applicable OTC 
drug regulations will give manufacturers 
the option of using the word 
“physician” or the word “doctor.” This

amended tentative final monograph 
proposes that option in § 333.450(e).

16. Based on the withdrawal of the 
majority of the comments on 
chlorhexidine gluconate as a health-care 
antiseptic, sufficient data upon which to 
make a safety and effectiveness 
determination are no longer present in 
the rulemaking. (See section I.F., 
comment 11.)

17. The agency has reviewed the data 
submitted on chloroxylenol and is 
classifying chloroxylenol 0.24 percent to 
3.75 percent as Category I for safety and 
Category III for effectiveness for short
term use (patient preoperative skin 
preparation) and Category III for both 
safety and effectiveness for long-term 
uses (antiseptic handwash or health
care personnel handwash and surgical 
hand scrub). (See section I.G., comment 
12 .)

18. In § 333.30(a) of the previous 
tentative final monograph, the agency 
included United States Pharmacopeia 
(U.S.P.) specifications for iodine 
tincture and topical solution. In this 
amended tentative final monograph, the 
agency is identifying these Category I 
patient preoperative products as iodine 
tincture U.S.P. and iodine topical 
solution U.S.P.

19. The agency has reviewed the 
submitted data on hexachlorophene and 
concludes that the data do not address 
the safety concerns expressed by the 
Antimicrobial I Panel on this ingredient. 
Therefore, the agency is proposing that 
hexachlorophene remain available by 
prescription only. (See section I.H., 
comment 13.)

20. The agency has evaluated a 
“mixed iodophor” consisting of iodine 
complexed by ammonium ether sulfate 
and polyoxyethylene sorbitan 
monolaurate and found it to be safe for 
use as a surgical hand scrub and health
care personnel handwash, but there are 
insufficient data available to determine 
its effectiveness for these uses. 
Therefore, it is being classified in 
Category III. (See section I.I., comment 
15.) The other iodine-surfactant 
complexes classified by the 
Antimicrobial I Panel remain in 
Category III for health-care uses due to 
a lack of data.

21. The agency is including povidone- 
iodine 5 to 10 percent as a Category I 
health-care antiseptic ingredient for use 
as a surgical hand scrub, patient 
preoperative skin preparation, and 
antiseptic handwash or health-care 
personnel handwash. (See section I.I., 
comment 17.) As discussed in section 
I.I., comment 16, the agency is not 
including the warning about the 
interaction of iodophors and starch- 
containing compounds proposed in

comment 66 of the previous tentative 
final monograph (43 FR 1221). The 
agency is also not including 
professional labeling to limit the 
molecular weight of povidone-iodine or 
special warnings related to the 
molecular weight of povidone-iodine. 
(See section I.I., comment 18.)

22. The agency has evaluated the data 
submitted on benzalkonium chloride 
and determined that the data are not 
sufficient to establish the efficacy of this 
ingredient as a patient preoperative skin 
preparation. (See section I.J., comment 
20.) No data were received on other 
health-care uses of this ingredient or 
health-care uses of the two other 
quaternary ammonium compounds 
(benzethonium chloride and 
methylbenzethonium chloride) 
classified by the Antimicrobial I Panel. 
Accordingly, quaternary ammonium 
compounds remain in Category III as 
health-care antiseptics.

23. The agency nas reviewed data 
submitted on sodium oxychlorosene, an 
ingredient not previously classified for 
OTC topical antiseptic use, and is 
placing this ingredient in Category III 
for both safety and effectiveness. (See 
section I.K., comment 22.)

24. The agency has reclassified 
triclosan up to 1 percent from Category 
II to Category III as a health-care 
antiseptic for use as a patient 
preoperative skin preparation, antiseptic 
handwash or health-care personnel 
handwash, and surgical hand scrub. 
While submitted data indicate that 
triclosan—when properly formulated— 
may be effective, data that meet the 
criteria described in section IN., 
comment 28 are needed to establish 
effectiveness. In addition, based upon

v submitted safety data and other 
information, the agency has reclassified 
the ingredient from Category III to 
Category I for safety for short-term use 
as a patient preoperative skin 
preparation. Triclosan remains 
classified in Category III for long-term 
use (antiseptic handwash or health-care 
personnel handwash and surgical hand 
scrub). (See section I.L., comment 23.)

25. The agency is proposing a number 
of Category I health-care antiseptic 
ingredients in this document. All of the 
ingredients included in this proposal as 
Category I health-care antiseptic 
ingredients are standardized and 
characterized for quality and purity and 
are included as articles in the current 
United States Pharmacopeia or National 
Formulary (U.S.P./N.F.) (Ref. 1). ! 
However, a number of other ingredients 
being considered in this rulemaking, 
e.g., triclosan and triclocarban are not 
listed in the U.S.P./N.F. For an active 
ingredient to be included in an OTC
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drug final monograph, in addition to 
information demonstrating safety and 
effectiveness, it is necessary to have 
publicly available sufficient chemical 
information that can be used by all 
manufacturers to determine that the 
ingredient is appropriate for use in their 
products.

The agency believes that it would be 
appropriate for parties interested in 
upgrading nonmonograph ingredients to 
monograph status to develop with the 
United States Pharmacopeial 
Convention appropriate standards for 
the quality and purity of health-care 
antiseptic ingredients that are not 
already included in official compendia. 
However, should interested parties fail 
to provide necessary information so that 
appropriate standards may be 
established, ingredients otherwise 
eligible for monograph status will not be 
included in the final monograph.
Reference

(1) “United States Pharmacopeia XXII—  
National Formulary XVII,” United States 
Pharmacopeial Convention, Inc., Rockville, 
MD, 1989, pp. 34, 703, 731, and 1119.

26. The agency is proposing testing 
requirements for patient preoperative 
skin preparation, antiseptic handwash 
or health-care personnel handwash, and 
surgical hand scrub drug products in
§ 333.470 of this tentative final 
monograph. As part of the effectiveness 
criteria for a patient preoperative skin 
preparation, the agency is proposing 
new testing requirements for products 
labeled with the proposed indication 
“for the preparation of the skin prior to 
an injection.” (See section I.N., 
comment 28.)

27. The agency acknowledges that 
deodorancy is considered a cosmetic 
claim. However, some deodorant soap 
products also bear antimicrobialclaims. 
The agency stated in comment 10 of the 
tentative final monograph for OTC first 
aid antiseptic drug products (56 FR 
33644 at 33648) that deodorant soap 
products making antimicrobial claims 
are considered to be drugs and that the 
testing guidelines for antimicrobial 
claims would be addressed in this 
rulemaking. Any deodorant soap 
product containing a monograph 
ingredient may be labeled with 
antimicrobial claims provided the 
product meets the testing requirements 
for health-care antiseptic drug products 
or surgical hand scrubs as described 
under proposed § 333.470.

The agency stated in the previous 
tentative final monograph for topical 
antimicrobial drug products (43 FR 1210 
at 1244) that actual claims of 
deodorancy should correlate the 
microbial reduction achieved in a

modified Cade handwashing test to an 
“adequately designed and executed 
deodorancy test, such as controlled sniff 
test.” Several comments to that proposal 
objected to such a correlation of 
deodorancy and microbial reduction. 
However, none of the comments 
provided satisfactory data to enable the 
agency to include any test in a 
monograph as a standard for 
deodorancy due to antimicrobial 
activity. Specific testing for 
antimicrobial claims for deodorancy has 
not yet been developed. Hie agency 
intends to review any comments or 
methods submitted for such a purpose 
in response to this publication and 
invites comments and data on this topic.

28. The Panel’s evaluation of OTC 
topical antimicrobial drug products did 
not include an evaluation of the use of 
these products by the food industry as 
hand sanitizers or dips. Historically, 
hand sanitizers and dips have been 
marketed as hand cleansers for use by 
food handlers in federally inspected 
meat and poultry processing plants and 
in food handling establishments. 
Regulation of these products has been 
under the jurisdiction of the U. S. 
Department of Agriculture. However, it 
has come to the agency’s attention that 
many of these products include label 
claims that the agency considers drug 
claims, i.e., “antibacterial handwash,” 
“kills germs and bacteria on contact,” or 
“effectively reduces bacterial flora of the 
skin”. (See comment 10 of the tentative 
final monograph for OTC first aid 
antiseptic drug products (56 FR 33644 at 
33648).) Examination of the labeling of 
these products (Ref. 1) has led the 
agency to conclude that the intended 
use of these products, i.e., the reduction 
of micro-organisms on human skin for 
the purpose of the prevention of disease 
caused by contaminated food, makes 
them drugs under the provisions of the 
act. Section 201(g)(1) of the act (21 
U.S.C. 321(g)(1)) defines a “drug” as an 
article “intended for use in the 
diagnosis, cure, mitigation, treatment, or 
prevention of disease in man * *

The safety and effectiveness of active 
ingredients in these products for drug 
use needs to be demonstrated.
Therefore, the agency is including 
evaluation of the safety and 
effectiveness of topical antimicrobial 
active ingredients indicated for use as 
hand sanitizers or dips in the 
rulemaking for OTC topical 
antimicrobial drug products. 
Accordingly, the agency invites the 
submission of data, published or 
unpublished, and any other information 
pertinent to the use of topical 
antimicrobial ingredients in hand 
sanitizers or dips. The agency also

invites comment on applicable 
effectiveness standards for these 
products. These data and information 
will facilitate the agency’s review and 
aid in its determination as to whether 
these OTC drug products for human use 
are safe, effective, and not misbranded 
under their recommended conditions of 
use. This evaluation will provide all 
interested parties an opportunity to 
present for consideration the best data 
and information available to support the 
stated claims for these products. The 
agency suggests that all submissions be 
in the format described in 21 CFR 
330.10(a)(2).

In order to be eligible for review 
under the OTC drug review procedures, 
the ingredient must have been marketed 
in a hand sanitizer or dip to a material 
extent and for a material time (21 U.S.C. 
321(p)(2)). Hie submission of data 
should include information that 
demonstrates that the ingredient(s) has 
been marketed as a hand sanitizer or dip 
to a material extent and for a material 
time. Products with ingredients under 
consideration in the OTC drug review 
may be marketed (at the same dosage 
strength and in the same dosage form) 
under the manufacturer’s good faith 
belief that the product is generally 
recognized as safe and effective and not 
misbranded and in accord with FDA’s 
enforcement policies related to the OTC 
drug review. (See FDA’s Compliance 
Policy Guides 7132b.l5 and 7132b.l6.) 
Such products are marketed at the risk 
that the agency may adopt a position 
requiring relabeling, recall, or other 
regulatory action.

The agency notes that antimicrobial 
hand sanitizers/dips marketed for use in 
food handling/processing are typically 
labeled for a variety of other 
antimicrobial uses that may include 
various animal “drug” uses and the 
disinfection of inanimate objects. These 
other uses of hand sanitizer or dips will 
not be included in the agency’s 
evaluation as part of this rulemaking.
Reference

(1) Labeling for hand sanitizer products, in 
OTC Vol. 230001, Docket No. 75N-183H, 
Dockets Management Branch.

29. The agency is proposing to remove 
a portion of § 369.21 applicable to OTC 
health-care antiseptic drug products 
when the final monograph eventually 
becomes effective because a portion of 
the regulations will be superseded by 
the final monograph. The item proposed 
for removal is the entry for “ALCOHOL 
RUBBING COMPOUND” in § 369.21.
III. Analysis of Impacts

FDA has examined the impacts of this 
proposed rule under Executive Order
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12866 and the Regulatory Flexibility Act 
(Pub. L. 96-354). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The agency 
believes that this proposed rule is 
consistent with the regulatory 
philosophy and principles identified in 
the Executive Order. In addition, the 
proposed rule is not a significant 
regulatory action as defined by the 
Executive Order and, thus, is not subject 
to review under the Executive Order.

The Regulatory Flexibility Act 
requires agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. This proposed rule increases 
the number of ingredients tentatively 
classified as generally recognized as safe 
and effective for use in OTC health-care 
antiseptic drug products from the 
previous proposal and, if finalized as 
proposed, would reduce the need for 
further safety and effectiveness testing 
for a number of health-care antiseptic 
drug products. The detailed testing 
procedures included in the proposed 
rule should assist manufacturers of 
products containing ingredients not 
included in the proposed monograph, 
due to a lack of demonstrated 
effectiveness, in performing the tests 
that would demonstrate effectiveness so 
the ingredients can be included in the 
final rule. The testing procedures will 
also provide manufacturers guidance on 
testing requirements for regulatory 
compliance. Products that contain 
ingredients for which safety and 
effectiveness are not established will 
require reformulation. The proposed 
monograph includes ingredients that 
may be used if reformulation becomes 
necessary. All products will need some 
relabeling. One year will be provided 
from the date of publication of the final 
rule for any necessary relabeling or 
reformulation. Accordingly, the agency 
certifies that the proposed rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Therefore, under the Regulatory 
Flexibility Act, no further analysis is 
required.

The agency invites public comment 
regarding any substantial or significant 
economic impact that this rulemaking 
would have on OTC health-care 
antiseptic drug products. Types of 
impact may include, but are not limited 
to, costs associated with product testing, 
relabeling, repackaging, or

reformulation. Comments regarding the 
impact of this rulemaking on OTC 
health-care antiseptic drug products 
should be accompanied by appropriate 
documentation. Because the agency has 
not previously invited specific comment 
on the economic impact of the OTC 
drug review on health-care antiseptic 
drug products, a period of 180 days 
from the date of publication of this 
proposed rulemaking in the Federal 
Register will be provided for comments 
on this subject to be developed and 
submitted. The agency will evaluate any 
comments and supporting data that are 
received and will reassess the economic 
impact of this rulemaking in the 
preamble to the final rule.

The agency has determined under 21 
CFR 25.24(c)(6) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

Interested persons may, on or before 
December 14,1994, submit to the 
Dockets Management Branch, written 
comments, objections, or requests for 
oral hearing before the Commissioner on 
the proposed regulation. A request for 
an oral hearing must specify points to be 
covered and time requested. Written 
comments on the agency’s economic 
impact determination may be submitted 
on or before December 14,1994. Three 
copies of all comments, objections, and 
requests are to be submitted, except that 
individuals may submit one copy. 
Comments, objections, and requests are 
to be identified with the docket number 
found in brackets in the heading of this 
document and may be accompanied by 
a supporting memorandum or brief. 
Comments, objections, and requests may 
be seen in the office above between 9 
a.m. and 4 p.m., Monday through 
Friday. Any scheduled oral hearing will 
be announced in the Federal Register.

Interested persons, on or before June
19,1995, may also submit in writing 
new data demonstrating the safety and 
effectiveness of those conditions not 
classified in Category I. Written 
comments on the new data may be 
submitted on or before August 17,1995. 
These dates are consistent with the time 
periods specified in the agency’s final 
rule revising the procedural regulations 
for reviewing and classifying OTC 
drugs, published in the Federal Register 
of September 29,1981 (46 FR 47730). 
Three copies of all data and comments 
on the data are to be submitted, except 
that individuals may submit one copy, 
and all data and comments are to be 
identified with the docket number 
found in brackets in the heading of this

document. Data and comments*should 
be addressed to the Dockets 
Management Branch. Received data and 
comments may also be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday.

In establishing a final monograph, the 
agency will ordinarily consider only 
data submitted prior to the closing of 
the administrative record on August 17,
1995. Data submitted after the closing of 
the administrative record will be 
reviewed by the agency only after a final 
monograph is published in the Federal 
Register, unless the Commissioner finds 
good cause has been shown that 
warrants earlier consideration.

Therefore, the agency is proposing to 
amend 21 CFR part 333 by adding new 
subpart E, consisting of §§ 333.401 
through 333.470, and to amend 21 CFR 
part 369 by amending § 369.21 in order 
to establish conditions under which 
OTC health-care antiseptic drug 
products are generally recognized as 
safe and effective and not misbranded.
List of Subjects 
21 CFR Part 333

Labeling, Over-the-counter drugs, 
Incorporation by reference.
21 CFR Part 369

Labeling, Medical devices, Over-the- 
counter drugs.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR parts 333 and 369 be amended 
as follows:

PART 333— TOPICAL ANTIMICROBIAL 
DRUG PRODUCTS FOR OVER-THE- 
COUNTER HUMAN USE

1. The authority citation for 21 CFR 
part 333 is revised to read as follows:

Authority: Secs. 201, 501, 502, 503, 505, 
510, 701 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 321, 351, 352, 353, 
355, 360, 371).

2. New subpart E, consisting of
§§ 333.401 through 333.470, is added to 
read as follows:
Subpart E— Health-Care Antiseptic Drug 
Products
Sec.
333.401 Scope.
333.403 Definitions.
333.410 Antiseptic handwash or health-care 

personnel handwash active ingredients. 
333.412 Patient preoperative skin 

preparation active ingredients.
333.414 Surgical hand scrub active 

ingredients.
333.420 Permitted combinations of active 

ingredients. (Reserved]
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333.450 Labeling of health-care antiseptic 
drug products.

333.455 Labeling of antiseptic handwash or 
health-care personnel handwash drug 
products.

333.460 Labeling of patient preoperative 
skin preparation drug products.

333.465 Labeling of surgical hand scrub 
drug products.

333.470 Testing of health-care antiseptic 
drug products.

Subpart E— Health-Care Antiseptic 
Drug Products

§333.401 Scope.
(a) An over-the-counter health-care 

antiseptic drug product in a form 
suitable for topical administration is 
generally recognized as safe and 
effective and is not misbranded if it 
meets each of the conditions in this 
subpart and each of the general 
conditions established in § 330.1 of this 
chapter.

(d) References in this subpart to 
regulatory sections of the Code of 
Federal Regulations are to chapter I of 
title 21 unless otherwise noted.

§333.403 Definitions.
As used in this subpart:
(a) A ntiseptic drug. In accordance 

with section 201{o) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 321(o)), “The representation of a 
drug, in its labeling, as an antiseptic 
shall be considered to be a 
representation that it is a germicide, 
except in the case of a drug purporting 
to be, or represented as, an antiseptic for 
inhibitory use as a wet dressing, 
ointment, dusting powder, or such other 
use as involves prolonged contact with 
the body.”

(b) Broad spectrum  activity. A 
properly formulated drug product, 
containing an ingredient included in the 
monograph, that possesses in vitro 
activity against the micro-organisms 
listed in § 333.470(a)(1)(h), as 
demonstrated by in vitro minimum 
inhibitory concentration determinations 
conducted according to methodology 
established in § 333.470(a)(1)(h).

(c) H ealth-care antiseptic. An 
antiseptic containing drug product 
applied topically to the skin to help 
prevent infection or to help prevent 
cross contamination.

(1) A ntiseptic handw ash or health
care personnel handw ash drug product. 
An antiseptic containing preparation 
designed for frequent use; it reduces the 
number of transient micro-organisms on 
intact skin to an initial baseline level 
after adequate washing, rinsing, and 
drying; it is broad spectrum, fast acting 
and, if possible, persistent.

(2) Patient preoperative skin  
preparation drug product. A fast acting,

broad spectrum, and persistent 
antiseptic containing preparation that 
significantly reduces the number of 
micro-organisms on intact skin.

(3) Surgical han d scrub drug product. 
An antiseptic containing preparation 
that significantly reduces the number of 
micro-organisms on intact skin; it is 
broad spectrum, fast acting, and 
persistent.

§333.410 Antiseptic handwash or health* 
care personnel handwash active 
ingredients.

The active ingredient of the product 
consists of any of the following within 
the specified concentration established 
for each ingredient properly formulated 
to meet the test requirements in 
§ 333.470, and the product is labeled 
according to §§ 333.450 and 333.455:

(a) Alcohol 60 to 95 percent by 
volume in an aqueous solution 
denatured according to Bureau of 
Alcohol, Tobacco and Firearms 
regulations in 27 CFR part 20; or

(b) Povidone-iodine 5 to 10 percent.

§ 333.412 Patient preoperative skin 
preparation active ingredients.

The active ingredient of the product 
consists of any of the following within 
the specified concentration established 
for each ingredient properly formulated 
to meet the test requirements in 
§ 333.470, and the product is labeled 
according to §§ 333.450 and 333.460:

(a) Alcohol 60 to 95 percent by 
volume in an aqueous solution 
denatured according to Bureau of 
Alcohol, Tobacco and Firearms 
regulations in 27 CFR part 20;

(b) Iodine tincture U.S.P.;
(c) Iodine topical solution U.S.P.;
(d) Isopropyl alcohol 70 to 91.3 

percent by volume in an aqueous 
solution; and

(e) Povidone-iodine 5 to 10 percent.

§333.414 Surgical hand scrub active 
ingredients.

The active ingredient of the product 
consists of any of the following within 
the specified concentration established 
for each ingredient properly formulated 
to meet the test requirements in 
§ 333.470, and the product is labeled 
according to §§ 333.450 and 333.465:

(a) Alcohol 60 to 95 percent by 
volume in an aqueous solution 
denatured according to Bureau of 
Alcohol, Tobacco and Firearms 
regulations in 27 CFR part 20; or

(b) Povidone-iodine 5 to 10 percent.

§ 333.420 Permitted com binations of 
active ingredients.

[Reserved!

§333.450 Labeling of health-care 
antiseptic drug products.

(a) Statem ent o f  identity. The labeling 
of a single-use product contains the 
established name of the drug, if any, and 
identifies the product as an “antiseptic” 
and/or with the appropriate statement of 
identity described in §§ 333.455(a), 
333.460(a), or 333.465(a). The labeling 
of a multiple-use product contains the 
established name of the drug, if  any, and 
may use the single statement of identity 
“antiseptic” and/or the appropriate 
statements of identity described in
§§ 333.455(a), 333.460(a), and 
333.465(a). When “antiseptic” is used as 
the only statement of identity on a 
single-use or a multiple-use product, the 
intended use(s), such as patient „ 
preoperative skin preparation, is to be 
included under the indications. For 
multiple-use products, a statement of 
the intended use should also precede 
the specific directions for each use.

(b) Indications. The labeling of a 
single use antiseptic drug product 
contains the labeling identified in 
§§ 333.455, 333.460, or 333.465, as 
appropriate. Multiple-use products 
contain the labeling from any two or all 
three of §§ 333.455, 333.460, and 
333.465. Indications, warnings, and 
directions applicable to each intended 
use of the product may be combined to 
eliminate duplicative words or phrases 
so that the resulting indications, 
warnings, and directions are clear and 
understandable.

(c) Warnings. The labeling of the 
product contains the following warnings 
under the heading “Warnings”:

(1) “For external use only.”
(2) “Do not use in the eyes.”
(3) “Discontinue use if irritation and 

redness develop. If condition persists 
for more than 72 hours consult a 
doctor.”

(4) For products containing any 
ingredient iden tified  in  §§ 333.410(a), 
333.412(a) and (d), and 333.414(a). The 
following statement shall immediately 
follow the heading “Warnings”: 
“Flammable, keep away from fire or 
flame.” [sentence in boldface type]

(d) The second sentence of the 
warning in paragraph (c)(3) of this 
section may be omitted from the 
labeling of products labeled “For 
Hospital and Professional Use Only.”

(e) The word “physician” may be 
substituted for the word “doctor” in any 
of the labeling statements in §§ 333.455, 
333.460, and 333.465.

(f) O ptional labeling inform ation. 
Technical information relating to the 
antimicrobial activity of products that is 
limited to data derived from the in vitro 
and clinical effectiveness tests included 
in § 333.470 may be included as
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additional labeling for products labeled 
for “Hospital and Professional Use 
Only.“

§333.455 "Labeling of antiseptic handwash 
or health-care personnel handwash drug 
products.

(a) Statem ent o f  identity. The labeling 
of the product contains the established 
name of the drug, if any, and identifies 
the product as an “antiseptic,” as stated 
above under § 333.450(a), and/or 
“antiseptic handwash,” or “health-care 
personnel handwash.”

(b) Indications. The labeling of the 
product states, under the heading 
“Indications,” any of the phrases listed 
in this paragraph that are applicable to 
the product. Other truthful and 
nonmisleading statements, describing 
only the indications for use that have 
been established and listed in paragraph 
(b) of this section*, may also be used, as 
provided in § 330.1(c)(2) of this chapter, 
subject to the provisions of section 502 
of the Federal Food, Drug, and Cosmetic 
Act (the act) relating to misbranding and 
the prohibition in section 301(d) of the 
act against the introduction or delivery 
for introduction into interstate 
commerce of unapproved new drugs in 
violation of section 505(a) of the act.

(1) For products labeled  as a  health 
care personnel handw ash. “Handwash 
to help reduce bacteria that potentially 
can cause disease” or “For handwashing 
to decrease bacteria on the skin” (which 
may be followed by one or more of the 
following: “after changing diapers,” 
“after assisting ill persons,” or “before 
contact with a person under medical 
care or treatment.”)

(2) For products labeled  as an 
antiseptic handw ash. “For handwashing 
to decrease bacteria on the skin” (which 
may be followed by one or more of the 
following: “after changing diapers,” 
“after assisting ill persons,” or “before 
contact with a person under medical 
care or treatment.”)

(3) Other allow able indications fo r  
products labeled  as either antiseptic or 
health-care handw ash. The labeling of 
the product may also contain the 
following phrase: “Recommended for 
repeated use.”

(c) Directions. The labeling of the 
product contains the following 
statements, under the heading 
“Directions,” that reflect the conditions 
used when the product was tested 
according to § 333.470(b)(2):

(1) For products to b e  used with water. 
“Wet hands and forearms. Apply 5 
milliliters (teaspoonful) or palmful to 
hands and forearms. Scrub thoroughly 
for” (insert wash duration used when 
tested according to § 333.470(b)(2)). 
(Insert any applicable statements about

also using a device, such as a scrub 
brush.) “Rinse and repeat.”

(2) For products to b e used without 
water. “Place a ‘palmful’ (5 grams) of 
product in one hand. Spread on both 
hands and rub into the skin until dry 
(approximately 1 to 2 minutes). Place a 
smaller amount (2.5 grams) into one 
hand, spread over both hands to wrist, 
and rub into the skin until dry 
(approximately 30 seconds)” or “Wet 
hands thoroughly with product and 
allow to dry without wiping.”

§ 333.460 Labeling of patient preoperative 
skin preparation drug products.

(a) Statem ent o f  identity. The labeling 
of the product contains the established 
name of the drug, if any, and identifies 
the product as an “antiseptic,” as stated 
under § 333.450(a), and/or “patient 
preoperative skin preparation.”

(b) Indications. The labeling of the 
product states, under the heading 
“Indications,” any of the phrases listed 
in paragraph (b) of this section. Other 
truthful and nonmisleading statements, 
describing only the indications for use 
that have been established and listed in 
this paragraph, may also be used, as 
provided in § 330.1(c)(2) of this chapter, 
subject to the provisions of section 502 
of the Federal Food, Drug, and Cosmetic 
Act (the act) relating to misbranding and 
the prohibition in section 301(d) of the 
act against the introduction or delivery 
for introduction into interstate 
commerce of unapproved new drugs in 
violation of section 505(a) of the act.

(1) For products containing 
ingredients iden tified  in § 333.412 (a), 
(b), (c), and (e). (i) “For preparation of 
the skin prior to surgery.”

(ii) “Helps reduce bacteria that 
potentially can cause skin infection,”

(2) For products containing alcohol 
iden tified  in § 333.412(a). In addition to 
the indications listed in § 333.460(1), 
the labeling may also include the 
statement “For preparation of the skin 
prior to an injection.”

(3) For products containing isopropyl 
alcoh ol iden tified  in § 333.412(d). “For 
preparation of the skin prior to an 
injection.”

(c) Warnings. For products containing 
70 percent or more isopropyl alcohol 
the following warning shall 
immediately follow the warning 
statement in § 333.450(c)(4): “Do not use 
with electrocautery procedures.”

(d) D irections. Tne labeling of the 
product contains the following 
statements, under the heading 
“Directions,” that reflect the conditions 
used when the product was tested 
according to § 333.470(b)(3):

(1) For products containing any  
ingredient iden tified  in § 333.412(a), (d),

and (e) that are intended to rem ain on 
the skin after application . “Clean the 
area. Apply product to the operative site 
prior to surgery” (insert method of 
application, including any device used, 
when tested according to § 333.470
(b) (3).) If appropriate, insert “Dry and 
repeat procedure.”

(2) For products containing any 
ingredient iden tified  in § 333.412(b) or
(c) that are in tended to b e rem oved from  
the skin after application . “Apply 
product to the operative site prior to 
surgery” (insert method of application, 
including any device used, when tested 
according to § 333.470(b)(3).) “When 
product dries, remove immediately with 
70 percent alcohol, or use as directed by 
a physician.”

§ 333.465 Labeling of surgical hand scrub 
drug products.

(a) Statem ent o f  identity. The labeling 
of the product contains the established 
name of the drug, if any, and identifies 
the product as an "antiseptic,” as stated 
above under § 333.450(a), and/or 
“surgical hand scrub.”

(b) Indication. The labeling of the 
product states, under the heading 
“Indication,” the following: 
“Significantly reduces the number of 
micro-organisms on the hands and 
forearms prior to surgery or patient 
care.” Other truthful and nonmisleading 
statements, describing only the 
indications for use that have been 
established and listed in paragraph (b) 
of this section, may also be used, as 
provided in § 330.1(c)(2) of this chapter, 
subject to the provisions of section 502 
of the Federal Food, Drug, and Cosmetic 
Act (the act) relating to misbranding and 
the prohibition in section 301(d) of the 
act against the introduction or delivery 
for introduction into interstate 
commerce of unapproved new drugs in 
violation of section 505(a) of the act.

(c) Directions. The labeling of the 
product contains the following 
statements, under the heading 
“Directions,” that reflect the conditions 
used when the product was tested 
according to § 333.470(b)(1):

(1) For products to b e used with water. 
“Clean under nails with a nail pick. 
Nails should be maintained with a 1 
millimeter free edge. Wet hands and 
forearms. Apply 5 milliliters 
(teaspoonful) or palmful to hands and 
forearms. Scrub thoroughly for (insert 
scrub duration used when tested 
according to § 333.470(b)(1)) “with a 
sterile” (inseft applicable device), 
“paying particular attention to the nails, 
cuticles, and interdigital spaces. Rinse 
and repeat scrub” (if applicable, insert 
instructions for second scrub used when
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tested according to § 333.470(b)(1), if 
different from the first).

(2) For products to be used without 
water. “Clean under nails with a nail 
pick. Nails should be maintained with 
a 1 millimeter free edge. Place a 
‘palmful’ (5 grams) of product in one 
hand. Spread on both hands, paying 
particular attention to the nails, cuticles, 
and interdigital spaces, and rub into the 
skin until dry (approximately 1 to 2 
minutes). Place a smaller amount (2.5 
grams) into one hand, spread over both 
hands to wrist, and rub into the skin 
until dry (approximately 30 seconds).“

§ 333.470 Testing of health-care antiseptic 
drug products.

(a) G eneral testing criteria. The 
procedures in this section are designed 
to characterize the effectiveness of 
antiseptic drug products formulated for 
use as an antiseptic handwash or health
care personnel handwash, patient 
preoperative skin preparation, and* 
surgical hand scrub. Requests for any 
modifications of the testing procedures 
in this section or alternative assay 
methods are to be submitted in 
accordance with paragraph (d) of this 
section.

(1) In vitro testing. The following tests 
must be performed using the antiseptic 
ingredient, the vehicle, and the finished 
product for all drug product classes:

(i) Determine the in vitro 
antimicrobial spectrum of the active 
ingredient, the vehicle, and the final 
formulation using both standard 
cultures and recently isolated strains of 
each species. A series of recently 
isolated mesophilic strains, including 
members of the normal flora and 
cutaneous pathogens (50 isolates of each 
species, half of which must be fresh 
clinical isolates), are to be selected.

(ii) Determine the minimal inhibitory 
concentrations (MIC) using 
methodology established by the 
National Committee for Clinical 
Laboratory Standards and entitled 
“Methods for Dilution Antimicrobial 
Susceptibility Test for Bacteria that 
Grow Aerobically,” Document M7-A2, 
2d ed., 10:8,1990, which is - 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies are available from the National 
Committee for Clinical Laboratory 
Standards, 771 East Lancaster Ave., 
Villanova, PA 19085, or may be 
examined at the Center for Drug 
Evaluation and Research, 7520 Standish 
PL, suite 201, Rockville, MD, or the 
Office of the Federal Register, 800 North 
Capitol St. NW., suite 700, Washington, 
DC. Twenty-five fresh clinical isolates 
and 25 laboratory strains of the 
organisms listed in this section are to be

included. All in vitro tests must include 
the American Type Culture Collection 
(ATCC) reference strains (available from 
American Type Culture Collection, 
12301 Parklawn Dr., Rockville, MD 
20852) specified in paragraphs 
(a)(l)(ii)(A) and (a)(l)(ii)(B) of this 
section. The agency requires that these 
organisms be used in testing unless data 
can be presented to the agency that 
other organisms are equally 
representative of organisms associated 
with nosocomial infection. There must 
be no claims, either direct or by 
implication, that a product has any 
activity against an organism or that it 
reduces the number of organisms for 
which it has not been tested. The 
following organisms are to be included 
(note: special media and environmental 
conditions may be required):

(A) Gram negative organism s: 
A cinetobacter species; B acteroides 
fragilis; H aem ophilus influenza; 
Enterobacter species; E scherichia coli 
(ATCC Nos. 11229 and 25922); 
K lebsiella  species, including K lebsiella  
pneum onia; Pseudom onas aeruginosa 
(ATCC Nos. 15442 and 27853); Proteus 
m irabilis; and Serratia m arcescens 
(ATCC No. 14756).

(B) Gram positive organism s: 
Staphylococci: Staphylococcus aureus 
(ATCC Nos. 6538 and 29213); 
Coagulase-negative Staphylococci: 
Staphylococcus epiderm idis (ATCC No. 
12228), Staphylococcus hom inis, 
Staphylococcus haem olyticus, and 
Staphylococcus saprophyticus; 
M icrococcus luteus (ATCC No. 7468); 
and Streptococci: Streptococcus 
pyogenes, Enterococcus fa eca lis  (ATCC 
No. 29212), Enterococcus faeciu m , and 
Streptococcus pneum oniae.

(C) Yeast: Candida species and 
Candida albicans.

(iii) Determine the possible 
development of resistance to the 
chemical. Two approaches to 
determining the emergence of resistance 
to a particular antimicrobial are to be 
used. The first approach involves a 
determination of the evolution of a 
point mutation by the sequential 
passage of an organism through 
increasing concentrations of the 
antimicrobial included in the culture 
medium. The second approach is a 
thorough survey of the published 
literature to determine whether 
resistance has been reported for the 
antimicrobial ingredient. The survey is 
to include information on the microbial 
contamination of marketed products 
containing the antimicrobial ingredient 
in question irrespective of drug 
concentration. The survey is to cover all 
countries in which products containing 
the active ingredient are marketed. Any

information submitted in a foreign 
language should include a translation. 
Alternate approaches to determining the 
development of resistance can be 
submitted as a petition in accord with 
§ 10.30 of this chapter. The petition is 
to contain sufficient data to show that 
the alternate approach provides a 
reliable indication of the development 
of resistance to a particular 
antimicrobial ingredient.

(iv) Tim e-kill studies. (A) The 
assessment of the in vitro spectrum of 
the antimicrobial provides information 
on the types of genera and species that 
may be considered susceptible under 
the conditions of the test procedure 
described in paragraph (a)(l)(ii) of this 
section. However, information is also 
required that allows an assessment of 
how rapidly the antimicrobial product 
produces its effect. Sueh information 
may be derived from in vitro time-kill 
curve studies using a selected battery of 
organisms and a specified drug 
concentration.

(B) The satisfactory performance of 
the test product as assessed by the 
results of the MIC studies, the time-kill 
studies, and the simulated in vivo 
clinical trials of organisms representing 
the resident microbial flora can then be 
used to assess the effectiveness of the 
test product for the transient microbial 
flora most commonly encountered in 
the clinical setting. This procedure is 
required because methods, other than 
the health-care personnel hand test, do 
not exist for assessing the in vivo 
effectiveness of test products versus the 
transient microbial flora.

(C) It is recognized that a generally 
accepted or standardized method that 
may be used in conducting in vitro 
time-kill studies is not available, but the 
agency encourages the submission of 
proposed methods that may be 
considered applicable to this test. Many 
variables that should be considered in 
the development of a method have been 
addressed for antibiotics and are also 
applicable to these products. Such 
variables are described by 
Schoenknecht, F. D., L. D. Sabath, and
C. Thomsberry, ‘‘Susceptibility Tests: 
Special Tests,” in the “Manual of 
Clinical Microbiology,” 4th ed., edited 
by E. H. Lennette et al., American 
Society for Microbiology, Washington, 
pp. 1,000-1,008* which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies are 
available from the American Society for 
Microbiology, Washington, DC, or may 
be examined at the Center for Drug 
Evaluation and Research, 7520 Standish 
PL, suite 201, Rockville, MD, or at the 
Office of the Federal Register, 800 North
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Capitol St. NW., suite 700, Washington, 
DC. -

(D) The procedure to be used is to 
incorporate the recommendations 
described on page 1,004 of the chapter 
in the “Manual of Clinical 
Microbiology” cited in paragraph
(a)(l)(iv)(C) of this section with the 
following modifications. Because the 
time frames of greatest interest for 
antiseptic drug products intended for 
health-care personnel handwash, 
surgical hand scrub, and patient 
preoperative skin preparation use are 1 
to 30 minutes, the time-kill studies are 
to focus on these time frames and are to 
include enumerations at times 0, 3, 6, 9, 
12,15, 20, and 30 minutes. Enumerate 
the bacteria in the sampling solution by 
a standard plate count procedure such 
as that described in “Standard Methods 
for the Evaluation of Dairy Products” 
(available from American Public Health 
Association, Inc., 1015 15th St. NW., 
Washington, DC 20005), but using 
soybean-casein digest agar and a 
suitable inactivator for the antimicrobial 
where necessary. The suitability of the 
inactivator is to be demonstrated using 
a procedure such as described in E 
1054, “Test Methods for Evaluating 
Inactivators of Antimicrobial Agents 
Used in Disinfectant, Sanitizer, and 
Antiseptic Products,” in “Annual Book 
of ASTM Standards,” vol. 11.04, which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies are available from 
The American Society for Testing and 
Materials, 1916 Race St., Philadelphia, 
PA 19103-1187, or may be examined at 
the Center for Drug Evaluation and 
Research (HFD-810), 5600 Fishers Lane, 
Rockville, MD, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., suite 700, Washington, DC. The 
battery of organisms selected is to 
represent the resident microbial flora 
most commonly encountered under 
actual use conditions of the test product 
and the transient microbial flora most 
likely to be encountered by health-care 
professionals in clinical settings. 
Therefore, the micro-organisms to be 
used in these time-kill studies are to be 
the standard ATCC strains identified in 
paragraph (a)(l)(ii) of this section. The 
drug concentration to be tested should 
be a.tenfold dilution of the finished 
product i

(2) In vivo testing. The following tests, 
approximating use conditions for the 
clinical evaluation of each label claim of 
the finished product, áre to be carried 
out using the finished product for the 
product classes specified.

(i) Test method for the evaluation of 
surgical hand scrub drug products. The 
procedure to be used (paragraph

(b)(l)(iii) of this section) is a 
modification of the standard testing 
procedure for the evaluation of surgical 
hand scrub drug products published by 
the American Society for Testing and 
Materials, “Standard Method for 
Evaluation of Surgical Hand Scrub 
Formulation, Designation E 1115,” in 
“The Annual Book of ASTM 
Standards,” vol. 11.04, American 
Society for Testing and Materials, 
Philadelphia, pp. 201-204,1986, which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies are available from 
The American Society for Testing and 
Materials, 1916 Race St., Philadelphia, 
PA 19103—1187, or may be examined at 
the Center for Drug Evaluation and 
Research, 7520 Standish PL, suite 201, 
Rockville, MD, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., suite 700, Washington, DC.

(ii) Test method for the evaluation of 
health-care antiseptic handwash or 
health-care personnel handwash drug 
products. The procedure to be used 
(paragraph (b)(2)(iii) of this section) is a 
modification of the standard testing 
procedure for the evaluation of health
care antiseptic handwash drug products 
published by the American Society for 
Testing and Materials, “Standard 
Method for the Evaluation of Health 
Care Handwash Formulation, 
Designation E1174,” in “The Annual 
Book of ASTM Standards,” vol. 11.04, 
American Society for Testing and 
Materials, Philadelphia, pp. 209—212, 
1987, which is incorporated by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies are 
available from The American Society for 
Testing and Materials, 1916 Race St., 
Philadelphia, PA 19103-1187, or may 
be examined at the Center for Drug 
Evaluation and Research, 7520 Standish 
PI,, suite 201, Rockville, MD, or at the 
Office of the Federal Register, 800 North 
Capitol St. NW., suite 700, Washington, 
DC.

(iii) Test method for the evaluation of 
patient preoperative skin preparation 
drug products. The procedure to be used 
(paragraph (b)(3)(iii) of this section) is a 
modification of the standard testing 
procedure for the evaluation of patient 
preoperative skin preparations 
published by the American Society for 
Testing and Materials, “Standard Test 
Method for the Evaluation of a Patient 
Preoperative Skin Preparation, 
Designation 1173,” in “The Annual 
Book of ASTM Standards,” vol. 11.04, 
American Society for Testing and 
Materials-, Philadelphia, pp. 205-208, 
1987, which is incorporated by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies are

available from The American Society for 
Testing and Materials, 1916 Race St., 
Philadelphia, PA 19103-1187, or may 
be examined at the Center for Drug 
Evaluation and Research, 7520 Standish 
PL, suite 201, Rockville, MD, or at the 
Office of the Federal Register, 800 North 
Capitol St. NW.,.suite 700, Washington, 
DC.

(b) S pecific testing criteria—(1) 
Effectiveness testing o f  a  surgical hand  
scrubs A surgical hand scrub drug 
product in finished form suitable for 
topical application will be recognized as 
effective provided that the formulated 
drug product at its recommended use 
concentration:

(1) Contains an ingredient in § 333.414
(a) or (b).

(ii) Demonstrates in vitro activity 
against organisms as described in 
paragraph (a)(l)(ii) of this section.

(iii) When tested, in vivo, by the test 
procedure for the evaluation of surgical 
hand scrub drug products in paragraph
(b) (l)(iii) of this section, reduces the 
number of bacteria l-log10 on each hand 
within 1 minute and the bacterial cell 
count on each hand does not 
subsequently exceed baseline within 6 
hours on the first day, and produces a  
2-logio reduction of the microbial flora 
on each hand within i  minute of 
product use by the end of the second 
day of enumeration, and a 3-logio 
reduction of the microbial flora on each 
hand within 1 minute of product use by 
the end of the fifth day when compared 
to the established baseline.

(A) A pparatus—(1) Colony Counter. 
Any of several types may be used.

(2) Incubator. Any incubator capable 
of maintaining a temperature of 30±2 °C 
may be used.

(3) Sterilizer. Any suitable steam 
sterilizer capable of producing 
conditions of sterility is acceptable.

(4) Tim er (stop clock). A timer that 
can be read in minutes and seconds.

(5) H and washing sink. A sink of 
sufficient size to permit panelists to 
wash without touching hands to sink 
surface or other panelists.

(6) W ater faucet(s). Water faucets 
should be located above the sink at a 
height that permits the hands to be held 
higher than the elbows dining the 
washing procedure. (It is desirable for 
the height of the faucets to be 
adjustable.)

(7) Tap w ater tem perature regulator 
and tem perature m onitor. Device(s) to 
monitor and regulate water temperature 
to 40±2 °C.

(B) M aterials and reagents—(2) Petri 
dishes. Petri dishes for performing 
standard plate count should be 100 by 
15 millimeters.
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{2} B acteriological pipets. Pipets of
10.0 and 2.2 or 1.1 milliliter capacity are 
recommended.

(3) W ater-dilution bottles. Any 
sterilizable glass container having a 150 
to 200 milliliter capacity and tight 
closures may be used.

(4) B aseline control soap. A liquid 
castile soap or other liquid soap 
containing no antimicrobial.

(5) Gloves. Sterile loose fitting gloves 
of latex, unlined, not possessing 
antimicrobial properties.

(6) Test form ulation. Directions used 
to demonstrate the effectiveness of the 
test formulation are to be the same as 
those proposed for the use of the 
product including the use of a nail 
cleaner and/or brush, if indicated. If no 
directions are available, use directions 
provided in paragraph (b)(l)(iii)(J)(3) of 
this section.

(7) Positive control form ulation. Any 
surgical hand scrub formulation 
approved by the Food and Drug 
Administration is acceptable.

(8) Sam pling solution, (i) Dissolve 0.4 
gram potassium phosphate, monobasic,
10.1 gram sodium phosphate, dibasic, 
and 1 gram Triton X-100 in 1 liter 
distilled water. Adjust to pH 7.8 with
0.1 Normal hydrochloric acid or 0.1 
Normal sodium hydroxide. Dispense 50 
to 100 milliliter volumes into water 
dilution bottles, or other suitable 
containers, and sterilize for 20 minutes 
at 121 °C. Include in the sampling 
solution used to collect bacterial 
samples from the hand following the 
final wash with the test formulation an 
antimicrobial inactivator specific for the 
test formulation being evaluated.

(ii) A definitive recommendation 
regarding the inclusion of an inactivator 
prior to the final wash cannot be made. 
Thé questions of whether residual 
neutralizer on the skin will reduce the 
effectiveness of the test formulation in 
subsequent washes and result in higher 
than expected bacterial counts and 
whether or not samples can be 
processed rapidly enough to avoid a 
decreased bacterial count due to the 
continued action of the test formulation 
should be considered when the decision 
concerning the use of a neutralizer in 
sampling solutions used for bacterial 
collection prior to the final wash is 
made. Whatever the decision, to 
facilitate the comparison of results 
across studies, the investigator is to 
indicate whether or not a neutralizer has 
been included.

(9) Dilution flu id . Butterfield’s 
phosphate buffered water adjusted to 
pH 7.2 and containing an antimicrobial 
inactivator specific for the test 
formulation. Adjust pH with 0.1 Normal

hydrochloric acid or 0.1 Normal sodium 
hydroxide.

{10) Soybean-casein digest agar. 
Supplemental polysorbate 80 (0.5 to 10 
grams/liter) is to be added to the agar to 
stimulate the growth of lipophilic 
organisms. A suitable antimicrobial 
inactivator is also to be added.

(11) Fingernail cleaning sticks.
{12) Sterile hand brushes (required  

only i f  sp ecified  fo r  use with test 
form ulation). Products that specify the 
use of a device in conjunction with the 
antimicrobial are to include this 
information in the product labeling. The 
device is an integral part of the study.
If gauze is to be used, then the product 
labeling is to reflect this condition of 
use.

(C) Test panelists. Panelists shall 
consist of healthy adult male and female 
volunteers who have no evidence of 
dermatosis, have not received 
antibiotics or taken oral contraceptives
2 weeks prior to the test, and who agree 
to abstain from these materials as 
described in paragraph (b)(l)(iii)(D)(2) 
of this section until the conclusion of 
the test.

(D) Preparation o f volunteers. (2) At 
least 2 weeks prior to start of the test, 
enroll sufficient subjects per product 
being tested to satisfy the statistical 
criteria of the clinical trial design.

(2) Instruct the volunteers to avoid 
contact with antimicrobials (other than 
the test formulation) for the duration of 
the test. This restriction includes 
antimicrobial containing 
antiperspirants, deodorants, shampoos, 
lotions, soaps, and materials such as 
acids, bases, and solvents. Bathing in 
chlorinated pools and hot tubs is to be 
avoided. Volunteers are to be provided 
with a kit of nonantimicrobial personal 
care products for exclusive use during 
the test and rubber gloves to be worn 
when contact with antimicrobials 
cannot be avoided.

(E) Selection o f  evaluable subjects. 
After panelists have refrained from 
using antimicrobials for at least 2 weeks, 
perform wash with baseline control 
soap. Subjects are not to have washed 
their hands 2 hours prior to the baseline 
count determination. After washing, 
determine the first estimate of the 
baseline population by sampling both 
hands and enumerating the bacteria in 
the sampling solution. This is day 1 of 
the “baseline period.” Repeat this 
baseline determination on days 3 and 7, 
days 3 and 5, or days 5 and 7 of the 
“baseline period” to obtain three 
estimates of the baseline population.
Any subjects exhibiting counts greater 
than or equal to 1.5X105 after the first 
and second estimates of the baseline

populations are obtained can be 
assigned to products in accordance with 
the randomization plan described 
below. Sufficient evaluable subjects 
must be enrolled per arm to satisfy the 
statistical conditions of adequacy with 
at least 80 percent power and a test level 
of 5 percent.

(F) Number o f  subjects. The number 
of subjects required per arm of the study 
can be estimated from the following 
equation: n>2S2(Za/2+Zb)2/D2, where:

S2 is your estimate of variance;
Za/2 corresponds to the level of the 

test; for a 5 percent test level = 1.96;
Zb corresponds to the power of the 

test; for 80 percent power = .842; and
D is the clinical difference of 

significance to be ruled out; say 20 
percent of the active control’s mean 
reduction from baseline at a specific 
time. For example, data from a number 
of glove juice studies submitted over the 
past few years to the agency as part of 
applications under part 314 of this 
chapter were reviewed to obtain 
information relative to the variance of 
the difference from baseline for count 
reduction data. For 128 standard 
deviations extracted, it was noted that 
50 percent of the values are between .90 
and 1.12; 25 percent are less than .90; 
and 25 percent are greater than 1.12.
The range is from .49 to 1.73, the 25th 
percentile standard deviation is 0.86, 
the median standard deviation is 1.01, 
and the 75th percentile standard 
deviation is 1.20. The larger the 
standard deviation, the larger the 
sample size required to rule out a 
difference of clinical importance. 
Assuming that the active control 
surgical hand scrub produces a mean 
log reduction of 2.5 at hour 3 and the 
test hand scrub is to be within 20 
percent of this, i.e., D=0.5, and if S2= 
1.02, then n=64 subjects per arm of the 
study. Because blocks of six are 
recommended, the sample size per arm 
is 66. The S2=1.44 corresponds to the 
75th percentile in the data set. This 
gives a sample size of 90 subjects per 
arm. The total number of evaluable 
subjects required for a successful trial 
will depend upon the estimate of 
variance available and the number of 
products that need testing.

(G) Study design. A randomized, 
blinded, parallel arm design is to be 
used to test the products. Due to the 
nature of their constituents, some test 
surgical hand scrubs will require not 
only the use of an active control arm but 
also use of a vehicle control arm and 
perhaps a placebo control arm to 
demonstrate efficacy. The schematic 
layout of sampling times is given in 
Table 1 as follows:
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Table 1.— S ampling T imes for S urgical Hand S crub Effectiveness Test

Days
Hours

Baseline
period Wo 3 6

X
x x x

Day 3 or 5 .......... ....................... ........................................................................... X x x
Day 5 or 7 .................................................. .......... ..... ...... .............................. x x x

The schematic layout of 
randomization of subjects in blocks of 6 
is given in Table 2; in Table 2, R refers 
to right hand and L refers to left hand 
as follows:

Table 2 — Randomization of S ub
jects  for S urgical Hand S crub 
Effectiveness T est

Subjects
Hours

Wo 3 6

A ...... R L
B L R
C ................ L R
D.............. ;. L R
E R L
F R L

Total 4 4 4
Oh-
ser-
va-
tions.

Assume N evaluable subjects are 
enrolled (the issue of determining N, the 
sample size, is discussed in paragraph 
(b)(l)(iii)(F) of this section). First, 
randomly divide the N subjects into as 
many treatment groups as there are 
products to be tested (nt). Secondly, 
randomize the m subjects within each 
treatment group in blocks of six subjects 
in accordance with the subject 
allocation scheme in Table 2 of 
paragraph (b)(iii)(G) of this section until 
all nt patients are randomized to 6 
hours. Repeat this process for each of 
the other treatment groups.

(H) Count determ inations. No sooner 
than 12 hours, nor longer them 4 days 
after completion of their baseline 
determination, subjects perform the 
initial scrub with the test formulations. 
Determine the bacterial population on 
the randomly designated hand of all 
subjects assigned to hour V6o in Table 2 
of paragraph (b)(iii)(G) of this section 
immediately (within 1 minute) after 
scrub with the appropriate scrub 
formulation. Determine the bacterial 
counts on the designated hands at 3 and 
6 hours after scrub. Determine bacterial 
population by sampling hands and 
enumerating the bacteria in the 
sampling solution as specified in

paragraphs (b)(l)(iii)(K) and (b)(l)(iii)(L) 
of this section. Repeat this scrubbing 
and sampling procedure the next day 
(day 2). On day 5, repeat the sampling 
procedure after scrubbing with the 
formulations two additional times on 
day 2 and three times per day on day 
3 and day 4, with at least a 1-hour 
interval between scrubs. Perform one 
scrub on day 5, prior to sampling. In 
summary, the subjects scrub a total of 11 
times with each formulation, once on 
days 1 and 5 and 3 times per day on 
days 2,3,  and 4. Collect bacterial 
samples following the single scrubs of 
days 1 and 5 and following the first 
scrub on day 2. This procedure mimics 
typical usage and permits determination 
of both immediate and longer-term 
reductions.

(1) W ashing technique fo r  baselin e 
determ inations. (1) Volunteers clean 
under fingernails with nail stick and 
clip fingernails to less than or equal to 
2 millimeter free edge. Remove all 
jewelry from hands and arms.

(2) Rinse hands including two thirds 
of forearm under running tap water 38 
to 42 °C for 30 seconds. Maintain hands 
higher than elbows during this 
procedure and steps outlined in 
paragraphs (b)(l)(iii)(I)(3),
(b)(l)(iii)(I)(4), and (b)(l)(iii)(I)(5) of this 
section.

(3) Wash hands and forearms with 
baseline control soap for 30 seconds 
using water as required to develop 
lather.

(4) Rinse hands and forearms for 30 
seconds under tap water to thoroughly 
remove all lather.

(5) Don rubber gloves used in 
sampling hands and secure gloves at 
wrist.

(J) Surgical scrub technique to be used 
prior to bacterial sam pling. (1) Repeat 
procedure outlined in paragraphs 
(b)(l)(iii)(I)(2) and (b)(l)(iii)(I)(2) of this 
section^

(2) Perform surgical scrub with test 
formulation in accordance with 
directions furnished with the test 
formulation. If no instructions are 
provided with the test formulation, use 
the 10-minute scrub procedure 
described in paragraph (b)(l)(iii)(J)(3) of 
this section.

(3) Perform 10-minute scrub 
procedure as follows:

(1) Dispense formulation into hands.
(if) Set and start timer for 5 minutes

(time required for the steps described in 
paragraphs (b) (1)(iii)(J) (3)(iff) through 
(b)(l)(iii)(J)(3)(vii) of this section.

(iii) With hands, distribute 
formulation over hands and lower two- 
thirds of forearms.*

(ivj If scrub brush is to be used, pick 
up with finger tips and pass under tap 
to wet without rinsing formulation from 
hands.

(v) Alternatively, scrub right hand and 
lower two-thirds of forearm and left 
hand and lower two-thirds of forearm.

(vi) Rinse both hands, the lower two- 
thirds of forearms, and the brush for 30 
seconds.

(vii) Place brush in sterile dish within 
easy reach.

(viijf) Repeat the timed 5 minute scrub 
in paragraphs (b)(1)(iii) (J) (3) (iii) through 
(b)(l)(iii)(J)(3 )(v3i) of this section so that 
each hand and forearm is washed twice. 
The second wash and rinse should be 
limited to the lower one-third of the 
forearms and the hands.

( j x )  Perform final rinse. Rinse each 
hand and forearm separately for 1 
minute per hand.

(x) Don rubber gloves used in 
sampling hands and secure at wrist.

(K) Sam pling techniques. (2) At 
specified sampling times, aseptically 
add 50 to 100 milliliters of sampling 
solution to glove and hand to be 
sampled, ntfid fasten glove securely 
above wrist.

(2) After adding sampling solution,»- 
uniformly massage all surfaces of hand 
for 1 minute, paying particular attention 
to the area under the nails.

(3) After massaging, aseptically 
sample the fluid of the glove. Transfer 
immediately a measured volume of the 
sample to a serial dilution tube 
containing a suitable antimicrobial 
inactivator.

(L) Enumeration o f  bacteria in 
sam pling solution. Enumerate the 
bacteria in the sampling solution by a 
standard plate count procedure such as 
that described in “Standard Methods for 
the Evaluation of Dairy Products” 
(available from American Public Health
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Association, Inc., 1015 15th St. NW., 
Washington, DC 20005) but using 
soybean-casein digest agar and a 
suitable inactivator for the antimicrobial 
where necessary. The suitability of the 
inactivator is to be demonstrated using 
a procedure such as described in E 
1054, “Test Methods for Evaluating 
Inactivators of Antimicrobial Agents 
Used in Disinfectant, Sanitizer, and 
Antiseptic Products,” in “Annual Book 
ofASTM Standards,” vol. 11.04, which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies are available from 
The American Society for Testing and 
Materials, 1916 Race St., Philadelphia, 
PA 19103—1187, or may be examined at 
the Center for Drug Evaluation and 
Research, 7520 Standish PI., suite 201, 
Rockville, MD, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., suite 700, Washington, DC.
Prepare sample dilutions in dilution 
fluid. Plate in duplicate. Incubate plated 
sample at 30 ± 2 °C for 48 hours before 
reading.

(M) Determ ination o f  reduction  
obtained. (1) At each sampling interval, 
determine changes from baseline counts 
obtained with test material.

(2) For a more realistic appraisal of 
the activity of products, all raw data 
should be converted to common (base 
10) logarithms. Reductions should be 
calculated from average of the 
logarithms. This will also facilitate 
statistical analysis of data.

(N) Com parison o f  test m aterials with 
a positive control m aterial. (1) In order 
to validate the testing procedure, 
equipment, and facilities, it is required 
that the test formulation be compared 
with an active control formulation. This 
will require an equivalent number of 
panelists to be assigned to the control 
formulation on a random basis. All test 
parameters will be equivalent for both 
formulations, except that the scrub 
procedure for the established 
formulation may be different from that 
of the test formulation. Both test and 
cgntrol formulations are to be run 
concurrently. Identity of the 
formulations used by panelists are to be 
blinded from those individuals counting 
plates and analyzing data. . v

(2) To validate the assay, compare 
changes from baseline counts obtained 
with control material at each sampling 
interval.

(O) Statistical analyses. Either of the 
statistical approaches to the evaluation 
of the data detailed in paragraph 
(b)(l)(iii)(0) of this section is 
acceptable.

(1) Treat data as a binomial response. 
That is, if  a subject achieves the target 
reduction, it is judged a success; if not "

it is a failure. A potential problem to 
this approach is that information may be 
lost. For example, if at the 1 minute 
time frame, a large number of subjects 
using one skin scrub achieve a 2-log 
reduction and those on the other scrub 
attain only a 1-log reduction, the 
binomial procedure will indicate both 
scrubs achieve the same degree of 
reduction. If it is believed that the 
binomial approach causes loss of 
information by not including numerical 
response data, then the alternate 
statistical analysis described in 
paragraph (b)(l)(iii)(0)(2) of this section 
is applicable. If the success rate is in the 
90 percent range, then the variance is 
relatively small, sample size 
requirements are relatively small, and 
confidence intervals are reasonable. 
However, if the success rates drop to the 
70 percent range, then relatively large 
sample sizes are required to obtain die 
same power as one gets for 90 percent 
success rates.

(2) Another option is to treat the log 
counts as numerical data and evaluate 
using the Student’s t-test or similar 
procedure. The large variance that 
usually occurs with this type of data 
may cause problems with tests of 
significance and construction of 
confidence intervals. However, Monte 
Carlo techniques indicate that if entry is 
limited to subjects that exhibit 1.5xl05 
to 106 counts, then the reductions are 
rather homogeneous and the large 
variance problem is alleviated. If the 
variances are large, the sample size must 
be increased considerably to retain the 
same level of the test, same power, and 
same difference to be ruled out.

(2) E ffectiveness testing o f  an 
antiseptic handw ash or health-care 
personnel handw ash. An antiseptic 
handwash or health-care personnel 
handwash drug product in finished 
form suitable for topical application will 
be recognized as effective provided that 
the formulated drug product at its 
recommended use concentration:

(i) Contains an ingredient in § 333.410
(a) or (b).

(ii) Demonstrates in vitro activity 
against organisms as described in 
paragraph (a)(l)(ii) of this section.

(iii) When tested, in vivo, by the test 
method for the evaluation of antiseptic 
or health-care personnel handwash drug 
products described in paragraph
(b) (2)(iii) of this section, reduces the 
number of the indicator organism on 
each hand 2 logic within 5 minutes after 
the first wash and demonstrates a 3- 
logio reduction of the indicator 
organism on each hand within 5 
minutes after the tenth wash.

(A) A pparatus.—(1) Colony Counter. 
Any of several types may be used.

(2) Incubator. Any incubator capable 
of maintaining a temperature of 25±2 °C 
may be used. This temperature is 
required to assure pigment production 
by the Serratia m arcescens.

(3) Sterilizer. Any suitable steam 
sterilizer capable of producing 
conditions of sterility is acceptable.

(4) Tim er (stop clock). A timer that 
can be read in minutes and seconds.

(5) H and washing sink. A sink of 
sufficient size to permit panelists to 
wash without touching hands to sink 
surface or other panelists.

(6) W ater faucet(s). Water faucet(s) 
should be located above the sink at a 
height that permits the hands to be held 
higher than the elbows during the 
washing procedure. (It is desirable for 
the height of the faucet(s) to be 
adjustable.)

(7) Tap w ater tem perature regulator 
an d tem perature m onitor. Device(s) to 
monitor and regulate water temperature 
to 40±2 °C.

(B) M aterials and reagents.—(1) 
B acteriological pipets. Pipets of 10.0 
and 2.2 or 1.1 milliliter capacity are 
recommended.

(2) W ater-dilution bottles. Any 
sterilizable glass container having a 150 
to 200 milliliter capacity and tight 
closures may be used.

(3) Erlenm eyer fla sk . A 2-Iiter 
capacity for culturing test organism is 
recommended.

(4) B aseline control soap. A liquid 
castile soap or other liquid soap 
containing no antimicrobial.

(5) Test form ulation. Directions used 
to demonstrate the effectiveness of the 
test formulation are to be the same as 
those proposed for the use of the 
product. If no directions are available, 
use directions provided in paragraph 
(b)(2)(iii)(H)(5) of this section.

(6) Positive control form ulation. Any 
health-care personnel handwash 
formulation approved by the Food and 
Drug Administration is acceptable.

(7) G loves/bags. Sterile loose fitting 
gloves of latex, unlined, possessing non- 
antimicrobial properties or sterile 
polyethylene bags are to be used.

(8) Sam pling solution. Dissolve 0.4 
gram potassium phosphate, monobasic,
10.1 gram sodium phosphate, dibasic, 
and 1 gram Triton X-100 in 1 liter 
distilled water. Adjust to ph 7.8 with 0.1 
Normal hydrochloric acid or 0.1 Normal 
sodium hydroxide. Dispense 50 to 100 
milliliter volumes into water dilution 
bottles, or other suitable containers, and 
sterilize for 20 minutes at 121 °C.

(9) Dilution flu id . Butterfield’s 
phosphate buffered water adjusted to 
pH 7.2 and containing an antimicrobial 
inactivator specific for the test 
formulation. Adjust p H  with 0.1 Normal
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hydrochloric acid or 0.1 Normal sodium 
hydroxide.

[10} Plating m edium . Soybean-casein 
digest agar plus a suitable inactivator.

(11) Broth. Soybean-casein digest:
1.000 milliliters per 2-liter flask is 
recommended.

(C) Test Organism. (1) Serraiia 
m arcescens ATCC No. 14756 (available 
from American Type Culture Collection, 
12301 Parklawn Dr., Rockville, MD 
20852) is to be used as a marker 
organism. This is a strain having stable 
pigmentation.

(2) The application of micro
organisms to the skin may involve a 
health risk. Prior to applying the 
Serratia m arcescens strain to the skin, 
the antimicrobial sensitivity profile of 
the strain should be determined. If the 
strain is not sensitive to Gentamicin, do 
not use it. If an infection occurs, the 
antibiotic sensitivity profile should be 
made available to the attending 
clinician.

(3) Following the last contamination 
and wash with the test formulation, the 
panelists’ hands are to be sanitized by 
scrubbing with a 70 percent ethanol 
solution. The purpose of this alcohol 
scrub is to destroy any residual Serratia 
m arcescens.

(4) Preparation o f  m arker culture 
suspension. From stock culture 
inoculate Serratia m arcescens ATCC 
No. 14758 in a 2-liter flask containing
1.000 milliliters of Soybean-casein 
digest broth. Incubate for 24 ± 4 hours 
at 25 °C. Stir or shake the suspension 
before each aliquot withdrawal. Assay 
the suspension for number of organisms 
by membrane filtration technique or 
surface inoculation at the beginning and 
end of the use period. Do not use a 
suspension for more than 8 hours.

(D) Test panelists. Recruit a sufficient 
number of healthy adult male and 
female human volunteers who have no 
clinical evidence of dermatosis, open 
wounds, hangnail, or other skin 
disorders that may affect the integrity of 
the test, and enroll sufficient subjects 
per product being tested to satisfy the 
statistical criteria of the clinical trial 
design.

(E) Preparation o f  volunteers. Instruct 
the volunteers to avoid contact with 
antimicrobials (other than the test 
formulation) for the duration of the test. 
This restriction includes antimicrobial 
containing antiperspirants, deodorants, 
shampoos, lotions, soaps, and materials 
such as acids, bases, and solvents. 
Bathing in chlorinated pools and hot 
tubs is to be avoided. Volunteers are to 
be provided with a kit of 
nonantimicrobial personal care products 
for exclusive use during the test and

rubber gloves to be worn when contact 
with antimicrobials cannot be avoided.

(F) N um ber o f  subjects required. The 
standard deviations for antiseptic 
handwash or health-care personnel 
handwash obtained when an inoculant 
such as Serratia m arcescens is used are 
more homogeneous than those for 
surgical hand scrub products discussed 
in paragraph (b)(l)(iii)(F) of this section. 
The standard deviations extracted from 
data submitted to the agency as part of 
applications under part 314 of this 
chapter for these drug products range 
from 0.31 to 0.92; the median standard 
deviation is 0.71. The sample size 
estimation equation in paragraph 
(b)(l)(iii)(F) of this section may be used 
to estimate sample sizes required. For ■ 
example, assume the active control 
hand scrub produces an immediate 
mean log reduction of 2.0 and the test 
hand scrub is to be within 20 percent of 
this, i.e., D=0.4. If S2=0.71, then n=50 
subjects per arm of the study. Because 
blocks of 6 are recommended, the 
sample size per treatment arm is 54 
subjects.

(G) Study design. Randomization of 
subjects to time periods and treatment 
to hands will be accomplished in 
accordance with the plan presented 
previously.

(H) Procedure. (1) In itial wash. After 
panelists have refrained from using 
antimicrobials for at least 7 days, 
perform a 30-second practice wash in 
the same manner as is described for the 
test and control formulations, except 
that a solution of nonantimicrobial 
bland soap is used. This procedure 
removes oil and dirt and familiarizes the 
panelists with the washing technique.

(2) Contam inant suspension ana hand  
contam ination. The contaminant is a 
liquid suspension of Serratia 
m arcescens containing at least 108 
organisms per milliliter. Five milliliters 
of the contaminant culture are 
dispensed onto the hands then rubbed 
over the surfaces of the hands, not 
reaching above the wrist. Application 
and spreading should involve about 45 
seconds. The hands are then held still 
away from the body and allowed to air 
dry for 2 minutes,

(3) Contam ination schedu le. The 
panelists’ hands are contaminated with 
the marker organism according to the 
following schedule;

(i) Prior to the baseline bacterial 
sample collection.

(jij Prior to all 10 washes with the test 
material.

(4) Baseline recovery. Baseline sample 
is taken after contamination of the 
hands to determine the number of 
marker organisms surviving on the 
hands after washing with a baseline

control soap as described in paragraph 
(b)(2)(iii)(H)(2) of this section. Bacterial 
sampling will follow the procedures 
outlined in paragraph (b)(2)(iii)(H)(6) of 
this section.

(5) Wash and rinse procedure. The
wash and rinse procedure described as 
follows is for all washes with the test 
formulation. A specified volume of the 
test formulation is dispensed onto the 
hands and rubbed over all surfaces, 
taking caution not to lose or dilute the 
Substance. After the material is spread, 
a small amount of water is added from 
the tap and the hands are completely 
lathered for a specified time period. The 
lower third of the forearm is also 
washed. After completion of the wash, 
hands and forearms are rinsed under tap 
water at 40 ±2 °G for 30 seconds. A total 
of 10 washes with the test formulation 
is involved. Bacterial samples are taken 
following the 1st, 3rd, 7th, and 10th 
washes. *

(6) B acterial sam pling. After the 1st, 
3rd, 7th, and 10th washes, place rubber 
gloves or polyethylene bags used for 
sampling on the right and left hand. 
Sampling should occur within 5 
minutes after each of these washes. Add 
50 to 100 milliliters of sampling 
solution to each glove and secure gloves 
above the wrist. After adding sampling 
solution, uniformly massage all surfaces 
of the hand for 1 minute, paying 
particular attention to the area under the 
nails. After massaging aseptically, 
sample the fluid of the glove. Transfer 
immediately a measured volume of the 
sampling fluid to a test tube containing 
a suitable antimicrobial inactivator.

(i) Because contamination, product 
use, and enumeration are conducted 
sequentially within a time period of less 
than a day, an inactivator included in 
the sampling solution prior to the final 
wash may affect the test results. 
Therefore, no inactivator for the 
antimicrobial in the handwash 
formulation is to be included in the 
sampling solution prior to the final 
wash. The 50 to 100 milliliters of 
sampling fluid may be sufficient to 
dilute out the activity of the 
antimicrobial; however, this should be 
demonstrated using a procedure such as 
the one described in E 1054, “Test 
Methods for Evaluation Inactivators of 
Antimicrobial Agents Used in 
Disinfectants, Sanitizer, and Antiseptic 
Products,” in “Annual Book of ASTM 
Standards,” vol. 11.04, which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies may be obtained from The 
American Society of Testing and 
Materials, 1916 Race St., Philadelphia, 
PA 19103-1187, or may be examined at 
the Center for Drug Evaluation and
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Research, 7520 Standish PL, suite 201, 
Rockville, MD, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., suite 700, Washington, DC.

(ij) If neutralization is not 
accomplished by dilution, include in 
the sampling solution used to collect the 
bacterial samples from the hand 
following the final wash with the test 
formulation an antimicrobial inactivator 
specific for the test formulation being 
evaluated.

(1) Enumeration o f bacteria in 
sam pling solution. (1) Enumerate the 
Serratia m arcescens in the sampling 
solution using standard microbiological 
techniques, such as membrane filter 
technique or surface inoculation 
technique. Prepare sample dilutions in 
dilution fluid. Use Soybean-casein 
digest agar with suitable inactivator as 
recovery medium. The suitability of the 
inactivator for the antimicrobial should 
be demonstrated using a procedure such 
as described in E 1054, “Test Methods 
for Evaluating Inactivators of 
Antimicrobial Agents Used in 
Disinfectant, Sanitizer, and Antiseptic 
Products,“ in “Annual Book of ASTM 
Standards,“ vol. 11.04, which is 
incorporated by reference in accordance 
with 5 U.S.C 552(a) and 1 CFR part 51. 
Copies are available from The American 
Society of Testing and Materials, 1916 
Race St., Philadelphia, PA 19103—1187, 
or may be examined at the Center for 
Drug Evaluation and Research, 7520 
Standish PL, suite 201, Rockville, MD, 
or at the Office of the Federal Register, 
800 North Capitol St. NW., suite 700, 
Washington, DC. Incubate prepared 
plates 48 hours at 25*2 °C. Standard 
plate counting procedures are used to 
count only the red pigmented Serratia 
m arcescens.

(2) [Reserved}
(J) Determination o f reduction. 

Determine at each sampling interval 
changes from baseline counts obtained 
with test material.

(K) Comparison with a  positive 
control m aterial. (1) In order to validate 
the testing procedure, equipment, and 
facilities, it is required that the test 
formulation be compared with an active 
control formulation. This will require an 
equivalent number of panelists to be 
assigned to the control formulation on a 
random basis. All test parameters will 
be equivalent for both formulations, 
although the handwash procedure for 
the established formulation may be 
different from that of the test 
formulation. Both test and control 
formulations are to be run concurrently. 
The identity of the formulations used by 
panelists is to be blinded from those 
individuals counting plates and 
analyzing data.

(2) To validate the assay, compare, at 
each sampling interval, changes from 
baseline counts obtained with test 
material to changes obtained with 
control material.

(L) Statistical analysis. Because the 
hands are inoculated prior to sampling 
it is possible to generate counts of 
1.5x10 5 to 10 6 organisms. Therefore, 
reductions are less variable and 
evaluation of the log counts using the 
Student’s t- test or similar procedure is 
recommended.

(3) E ffectiveness testing o f  a  patient 
preoperative skin preparation. A patient 
preoperative skin preparation drug 
product in finished form suitable for 
topical applications will be recognized 
as effective provided that the formulated 
drug product at its recommended use 
concentration:

(1) Contains an ingredient in § 333.412
(a) , (b), (c), (d), or (e).

(ii) Demonstrates in vitro activity 
against organisms as described in 
paragraph (a)(l)(ii) of this section.

(iii) When tested, in vivo, by the 
standard testing procedure for the 
evaluation of patient preoperative skin 
preparation drug products described in 
paragraph (b)(3)(iii) of this section and 
labeled according to § 333.460(b)(1) of 
this section, reduces the number of 
bacteria 2 logio per square centimeter on 
an abdomen test site and 3 logio per 
square centimeter on a groin test site 
within 10 minutes after product use and 
the bacterial cell“ count for each test site 
does not subsequently exceed baseline 6 
hours after product use. When labeled 
according to § 333.460(b)(2) and tested, 
in vivo, by the standard testing 
procedure described in paragraph
(b) (3)(iii) of this section, reduces the 
number of bacteria 1 logio per 
centimeter squared on a dry skin test 
site within 30 seconds of product use.

(A) A pparatus.—(1) Colony Counter. 
Any of several types may be used.

(2) Incubator. Any incubator capable 
of maintaining a temperature of 30*2 °C 
may be used.

(3) Sterilizer.A ny  suitable steam 
sterilizer capable of producing 
conditions of sterility is acceptable.

(4) Timer (stop clock). A timer that 
can be read in hours and minutes.

(5) Examining table. Any elevated 
surface such as a 3-by- 6-foot table with 
mattress or similar padding to allow 
subject to recline.

(B) M aterials and reagents.—(1) 
B acteriological pipets. Pipets of 10.0 
and 2.2 or 1.1 milliliter capacity are 
recommended.

(2) W ater-dilution bottles. Any 
sterilizable glass container having a 150 
to 200 milliliter capacity and tight 
closures may be used.

(3) Scrubbing cups. Sterile glass 
cylinders, height approximately 2.5 
centimeter, inside diameter of 
convenient size to place on anatomical 
area to be sampled. Useful sizes range 
from approximately 2.5 to 4.0 
centimeters. Sampling should be 
conducted as described in paragraph 
(b)(3)(iii)(J) of this section.

(4) Rubber policem an. These can be 
fashioned in the laboratory or purchased 
from most laboratory supply houses.

(5) Test form ulation. Directions used 
to demonstrate the effectiveness of the 
test formulation are to be the same as 
those proposed for the use of the 
product.

(6) Positive control form ulation. Any 
patient preoperative skin preparation 
formulation approved by the Food and 
Drug Administration is acceptable.

(7) Sterile D rape or dressing. A sterile 
drape or dressing should be used to 
cover treated skin sites.

(8) Sam pling solution. Dissolve 0.4 
gram potassium phosphate, monobasic,
0.1 gram sodium phosphate, dibasic and 
1 gram Triton X-100 in 1 liter distilled 
water. Include in this formulation an 
inactivator specific for the antimicrobiai 
in the test formulation. Adjust to pH 7.8 
with 0.1 Normal hydrochloric acid or 
0.1 Normal sodium hydroxide* Dispense 
50 to 100-milliliter volumes into water 
dilution bottles, or other suitable 
containers, and sterilize for 20 minutes 
at 121 °C.

(9) Dilution flu id . Butterfield’s 
phosphate buffered water adjusted to 
pH 7.2 and containing an antimicrobial 
inactivator specific for the test 
formulation. Adjust pH with 0.1 Normal 
hydrochloric acid or 0.1 Normal sodium 
hydroxide.

(10) Plating m edium . Soybean-casein 
digest agar plus a suitable inactivator.

(C) Test and control skin sites. (1) The 
skin sites selected for use in evaluating 
the effectiveness of the pre-operative 
skin preparation are to represent body 
areas that are common surgical sites and 
are to include both dry and moist skin 
areas. The sites are to possess bacterial 
populations large enough to allow 
demonstrations of bacterial reduction of 
up to 2 logio per square centimeter on 
dry skin sites and up to 3 logio per 
square centimeter on moist sites. A 
suitable dry skin area is the abdomen 
and a suitable moist area is the groin. 
For the effectiveness testing of patient 
preoperative skin preparation antiseptic 
drug products labeled according to 
§ 333.460(b)(2), a dry skin site such as 
the arm, from the shoulder to the elbow, 
or the posterior surface of the hand 
below the wrist is to be selected. The 
sites to be tested are to have a bacterial
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population of 3 logic organisms per 
square centimeter of skin.

(2) Treatment and control sites are to 
be located contralateral to each other. 
Each site is to be 5 by 5 centimeters.

(D) Test panelists. Recruit healthy 
adult male and female human 
volunteers who have no clinical 
evidence of dermatosis, open wounds, 
or other skin disorders that may affect 
the integrity of the study, and in 
sufficient numbers per formulation 
being tested to satisfy the statistical 
criteria of the clinical trial design.

(E) Preparation o f  volunteers. (1) 
Instruct die volunteers to avoid contact 
with antimicrobials (other than the test 
formulation) for the duration of the test. 
This restriction includes antimicrobial 
containing antiperspirants, deodorants, 
shampoos, lotions, soaps, and materials 
such as acids, bases, solvents. Bathing 
in chlorinated pools and hot tubs 
should be avoided.

(2) Volunteers are to be provided with 
a kit of nonantimicrobial personal care 
products for exclusive use during the 
test. Volunteers are not to shower or tub 
bathe in the 24-hour period prior to the 
application of test material or microbial 
sampling. Sponge baths may be taken 
but the skin sites to be used in the study 
are to be excluded.

(3) If the skin sites to be used include 
areas that would require shaving prior 
to surgery, for example, the groin site, 
these sites should be shaved no later 
than 48 hours prior to the application of 
test formulation or microbial sampling.

(4) After volunteers have refrained 
from using antimicrobials for at least 2 
weeks, obtain an estimate of baseline 
bacterial population from one groin and 
one abdominal site at least 72 hours 
prior to entering subjects into the study. 
Sampling and enumeration techniques 
described in paragraphs (b)(3)(iii)(J) and 
(b)(3)(iii)(K) of this section are to be 
used.

(5) Based on the initial estimate of 
baseline bacterial population, select 
sufficient numbers of subjects with high 
bacterial counts per formulation being 
tested to satisfy the statistical criteria of 
the clinical trial design.

(F) Study design an d random ization. 
Subjects admitted to the study are to be 
identified as to whether they meet the 
groin portion or abdomen portion of the 
study, or both. Once a subject is 
admitted to the study, treatments are to 
be randomly assigned to one 
contralateral groin site, for subjects 
identified as belonging to this study 
group and similar treatments are to be 
randomly assigned to left or right side 
of the abdominal area, for subjects 
identified as belonging to the abdominal 
study group. This method of choosing

subjects and sampling sites fits the 
paired comparison statistical design. 
Randomization of subjects to time 
periods and treatment to left or right 
side is to be accomplished in 
accordance with the plan similar to that 
presented for surgical hand scrub 
products.

(G) N um ber o f  subjects requ ired and  
statistical analysis o f  data. (2) Two 
ways to statistically evaluate 
effectiveness of a preoperative scrub 
product are presented. The first depends 
upon calculating the average logio 
reduction from baseline. This is 
accomplished by obtaining the ^  
difference in log counts for each paired 
sample for each subject in the 
appropriate sampling time frame. This 
will facilitate subsequent statistical 
evaluation of resulting data. It is usually 
fairly easy to enroll subjects with counts 
lx l0 5 or greater when working with the 
groin areas. It is anticipated this method 
will primarily be used to evaluate data 
collected from the groin areas. The 
sample size estimation equation given 
earlier may be used to estimate sample 
sizes required for this case. Standard 
deviations for preoperative scrub 
products are relatively homogeneous 
when inclusion criterion require counts 
of IxlO5 or greater. The standard 
deviations extracted from filefc range 
from 0.82 to 1.72; the median standard 
deviation was 0.98. When counts in the 
range of IxlO5 to lx l  06 were used, the 
standard deviation ranged from 0.78 to 
1.22, with a median value of 0.99. Using 
the sample size estimation equation 
given in paragraph (b)(l)(iii)(F) of this 
section and assuming die active control 
preoperative scrub produces an 
immediate mean log reduction of 2.0 
and test scrub is to be within 20 percent 
of this, i.e., D=0.4, and S2=0.98, gives 
n=97 subjects per arm of the study. 
Because blocks of 6 are recommended, 
the sample size per treatment arm is 96 
subjects.

(2) The second method for evaluating 
the data depends upon establishing an 
entry target bacterial population of 
greater than 250 colony forming units 
per square centimeter and a target 
reduction criterion that a successful 
scrub reduces bacterial counts to below 
25 colony forming units per square 
centimeter. A successful scrub product 
is to provide this degree of reduction in 
at least 90 percent of the subjects tested. 
Using the normal binomial confidence 
interval approach, it can be shown that 
if the standard preoperative scrub 
product achieves a 90 percent success 
rate and it is desired to rule out success 
rates less than 85 percent for the new 
product with power of 80 percent then 
340 subjects per arm are required. If it

is desired to rule out success rates less 
than 80 percent, then the sample size is 
only 100 per arm. Again, since blocks of 
6 or some multiple thereof, are 
recommended, the sample size is 102 
subjects per study arm.

(3) In both cases described in 
paragraphs (b)(3)(iii)(G)(2) and 
(b)(3)(iii)(G)(2) of this section, 
effectiveness is judged based on 
calculation of 95 percent confidence 
intervals on the difference of the 
“success rate for standard scrub product 
minus success rate for test scrub 
product.**

(H) Treatm ent application  procedure. 
Apply treatment according to label 
directions or as stated in the proposed 
directions for test formulation. The 
control product is to be used according 
to the labeling directions.

(I) Sam pling schedu le. (2) For patient 
preoperative skin preparation antiseptic 
drug products labeled according to
§ 333.460(b)(1), the treatment is 
randomly assigned to one contralateral 
groin site and one contralateral 
abdominal site on each of the subjects. 
The assignment is to be balanced such 
that an equal number of right and left 
sites in each anatomical area receive 
treatment. The untreated contralateral 
sites serve as control sites to establish 
baseline populations. Collect a baseline 
bacterial sample from one untreated 
groin site and from one abdominal site 
on each subject using the scrub cup 
technique just prior to application of the 
preoperative skin treatment to the 
corresponding contralateral site. Ten 
minutes after treatment, sample one 
treated groin site and one treated 
abdominal site on one-third of the 
subjects using the same sampling 
technique. Thirty minutes 
posttreatment, sample another one-third 
of the subjects as before, and 6 horn's 
posttreatment, sample the remaining 
one-third of the subjects.

(2) Between the time of treatment 
allocation and the 6-hour sampling 
interval, the subjects inovements should 
be restricted. Subjects treated in the 
groin area should avoid activities or 
positions that would cause untreated 
skin sites to contact treated sites or 
clothing. Positions that might be 
appropriate are lying on the back or 
sitting with the legs extended without 
flexing from the trunk. To allow subjects 
some degree of mobility between the 
time of treatment and the 4-hour 
posttreatment sampling, the treated skin 
areas should be loosely draped with a 
sterile nonocclusive dressing. This 
material is to be applied in such a 
manner as to protect the treated skin 
sites from contact with untreated skin.
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(3) For patient preoperative skin 
preparation antiseptic drug products 
labeled according to § 333.460(b)(2), the 
treatment is randomly assigned to 
contralateral dry skin sites on each of 
the subjects. The assignment is to be 
balanced such that an equal number of 
right and left sites in each anatomical 
area receive treatment. The untreated 
contralateral site serves as a control site 
to establish baseline populations.
Collect a baseline bacterial sample from 
an untreated site on each subject using 
the scrub cup technique just prior to 
application of the preoperative skin 
preparation to the corresponding 
contralateral site. Thirty seconds after 
application, sample the treated site 
using the same sampling technique.

(J) M icrobiological m ethods. Samples 
for bacterial enumeration are obtained 
by the detergent scrub cup technique. 
Hold a sterile scrubbing cup firmly to 
the skin. Aseptically pipet 2.5 milliliters 
of sterile sampling solution into the 
scrubbing cup and rub the skin with a 
sterile rubber policeman for 1 minute 
using moderate pressure. Aspirate the 
wash fluid and place in a sterile test 
tube. Place a second 2.5-milliliter 
aliquot of sampling solution in the scrub 
cup and rub the skin again for 1 minute 
with the rubber policeman. Pool the two 
washes and enumerate the bacteria.

(K) Enumeration o f  bacteria in 
sam pling solution. (2) Enumerate the 
bacteria in the sampling solution by a 
standard plate count procedure such as 
that described in “Standard Methods for 
the Evaluation of Dairy Products” 
(available from American Public Health 
Association, Inc., 1015 15th St. NW., 
Washington, DC 20005) but using 
soybean-casein digest agar and a 
suitable inactivator for die antimicrobial 
where necessary. The suitability of the 
inactivator is to be demonstrated using
a procedure such as described in E 
1054, “Test Methods for Evaluating 
Inactivators of Antimicrobial Agents

Used in Disinfectant, Sanitizer, and 
Antiseptic Products,” in “Annual Book 
of ASTM Standards,” vol. 11.04, which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies are available from 
The American Society for Testing and 
Materials, 1916 Race St., Philadelphia, 
PA 19103-1187, or may be examined at 
the Center for Drug Evaluation and 
Research, 7520 Standish PL, suite 201, 
Rockville, MD, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., suite 700, Washington, DC.
Prepare sample dilutions in dilution 
fluid. Plate in duplicate. Incubate plated 
sample at 30 ± 2 °C for 48 hours before 
reading. *,

(2) Determine changes from baseline 
counts obtained with the test material at 
each sampling interval for each 
anatomical site. For a more realistic 
appraisal of the activity of products, all 
raw data should be converted to 
common (base 10) logarithms.
Reduction should be calculated from the 
average of the logarithms. This will also 
facilitate statistical analysis of data.

(L) Com parison o f  test m aterial with 
control m aterial, (i) In order to validate 
the testing procedure, equipment, and 
facilities, it is required that the test 
material be compared with an active 
control material. The number of test 
subjects will depend upon the number 
of control posttreatment sampling 
intervals chosen and the level of 
statistical significance desired for the 
test results. The identity of the 
formulations used by panelists should 
be blinded from those individuals 
counting plates and analyzing data.

(2) To validate the assay, compare, at 
each sampling interval, changes from 
baseline counts obtained with the test 
material to changes obtained with the 
control materials.

(c) E ffects on m icrobial flora . The 
agency notes that, if there is some 
reasonable scientific indication that the 
activity of an ingredient will affect the

microbial flora, and thereby cause a 
shift in the composition of this flora, 
e.g., an increase in the fungus or virus 
level that might result in greater harm, 
then further safety and effectiveness 
testing will be required.

(d) Test m odifications. The 
formulation or mode o f administration 
of certain products may require 
modifications of the testing procedures 
in this section. In addition, alternative 
assay methods (including automated 
procedures) employing the same basic 
chemistry and microbiology as the 
methods included in this section may be 
used. Any proposed modification or 
alternative assay method shall be 
submitted as a petition under the rules 
established in § 10.30 of this chapter. 
The petition should contain data to 
support the modification or data 
demonstrating that an alternative assay 
method provides results of equivalent 
accuracy. All information submitted 
will be subject to the disclosure rules in 
part 20 of this chapter.

PART 369— INTERPRETATIVE 
STATEMENTS RE WARNINGS ON 
DRUGS AND DEVICES FOR OVER- 
THE-COUNTER SALE

3. The authority citation for 21 CFR 
part 369 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503, 
505, 506, 507, 701 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 321, 331, 351, 
352, 353, 355, 356, 357, 371).
$369.21 [Amended]

4. Section § 369.21 Drugs; warning 
and caution statem ents required by 
regulations is amended by removing the 
entry for “Alcohol Rubbing 
Compound.”

Dated: May 24,1994.
Michael R. Taylor,
Deputy Commissioner for Policy.
[FR Doc. 94-14503 Filed 6-16-94; 8:45 am) 
BILLING CODE 4160-01-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner

[Docket No. N-94-3764; FR-3681-N-01]

NOFA for Capital Improvement Loans 
Under file Flexible Subsidy Program 
Awarded as Incentives Pursuant to 
Preservation Plans of Action

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD.
ACTION: Notice of Fund Availability for 
Fiscal Year 1994.

SUMMARY: This notice announces HUD’s 
funding for that portion of the Capital 
Improvement Loan component of the 
Flexible Subsidy Program set aside for 
Fiscal Year 1994 to support approved 
plans of action under the Emergency 
Low-Income Housing Preservation Act 
of 1987 (ELIHPA). This document 
includes information concerning the 
following:

(a) The purpose of the NOFA and 
information regarding eligibility, 
available amounts, and selection 
criteria;

(b) Application processing, including 
how to apply and how selections will be 
made; and

(c) A checklist of steps and exhibits 
involved in the application process,
DATES: Applications may be submitted 
beginning June 17,1994. There is no 
deadline for an application. An 
application may be submitted as soon as 
a HUD Field Office has issued 
preliminary approval of a plan of action 
under ELIHPA and as long as funds 
remain available.
ADDRESSES: Applications are to be 
submitted to the HUD Field Office by 
which the owner has had a plan of 
action approved under ELIHPA.
FOR FURTHER INFORMATION CONTACT: 
Frank Malone, Director, Multifamily 
Housing Preservation and Property 
Disposition, Department of Housing and 
Urban Development, Room 6164, 451 
Seventh Street, NW, Washington, DC 
20410; telephone (202) 708-3555. To 
provide service for persons who are 
hearing or speech-impaired, this 
number may be reached via TDD by 
dialing the Federal Information Relay 
Service on 1-800-877-TDDY (1-800- 
877-8339) or (202) 708-9300. (Except 
for the TDD number, telephone numbers 
are not toll free.)

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Statement
The Office of Management and Budget 

has approved the use of the Flexible 
Subsidy forms under OMB control 
number 2502-0395.
I. Purpose and Substantive D escription
A. Statutory Background and Authority

Section 201 of the Housing and 
Community Development Amendments 
(HCDA) of 1978 created the Flexible 
Subsidy Program to provide Operating 
Assistance to eligible projects 
experiencing financial difficulty. 
Operating Assistance is provided in the 
form of a deferred loan and, in 
conjunction with other resources, is 
designed to restore or maintain the 
physical and financial soundness of 
eligible projects. The 1983 amendments 
to section 201 of the HCDA expanded 
the universe of eligible projects and 
clarified that a project need hot have an 
FHA-insured mortgage to be eligible for 
Flexible Subsidy assistance (e.g., a non
insured section 236 project is eligible).

The Housing and Community 
Development Act of 1987 amended 
section 201 of HCDA to create a new 
category of assistance to be provided 
under the Flexible Subsidy Program for 
projects that needed capital 
improvements to achieve physical 
soundness that cannot be funded from  
prefect reserve funds without 
jeopardizing other major repairs or 
replacements that are reasonably 
expected to be required in the near 
future.

The 1987 amendments to the Flexible 
Subsidy statute (Sections 185 and 186 of 
the Housing and Community 
Development Act of 1987) also 
recognized the need to coordinate 
assistance under the Flexible Subsidy 
Program with the initiative to preserve 
low- and moderate-income housing, 
enacted in Title n  of that Art, (In its 
comprehensive revision of the 1987 Art, 
Title VI of the 1990 Cranston-Gonzalez 
National Affordable Housing Act, at the 
new section 219, repeated the listing of 
incentives the Secretary could agree to 
provide an owner as part of a plan of 
action to prevent prepayment of a 
mortgage on a project serving low- and 
moderate-income tenants. A capital 
improvement loan was included as an 
incentive to owners.)

Section 405 of the Housing and 
Community Development Art of 1992, / 
in addition to making other 
amendments, removed the priority for 
ELIHPA-eligible projects and imposed 
certain exclusivity restrictions on 
Flexible Subsidy-assisted and ELIHPA-

and LIHPRHA-eligible projects. These 
provisions have been repealed by 
section 103(b) of the Multifamily 
Housing Property Disposition Reform 
Act of 1994 (the 1994 Act).

Section 201(n)(l) of the HCDA, as 
amended by section 103(b)(3) of the 
1994 Act, authorizes the Department to 
set aside assistance for Capital 
Improvement Loans for projects that are 
eligible for incentives under ELIPHA. In 
addition, under section 201(n)(l), the 
Department is authorized to make this 
assistance available on a 
noncompetitive basis.

This notice supports preservation 
efforts by announcing a set-aside of $20 
million for Flexible Subsidy Capital 
Improvement funding to insured 
projects that are eligible under ELIHPA 
to receive incentives in exchange for 
extending the low- to moderate-income 
use of the projects under plans of action 
approved in accordance with 24 CFR 
part 248, subpart C.
B. Allocation Amounts

The Flexible Subsidy Fund is 
comprised of excess rental receipts paid 
to HUD from owners of Section 236 
projects, interest earned on the fund, 
repayment of Operating Assistance 
loans made by the Department in past 
fiscal years, and amounts appropriated 
by Congress, if any, to carry out the 
purposes of the Flexible Subsidy 
Program.

The Capital Improvement Loan 
portion of the program is required by 
statute (Section 201(j)(4)) to be funded 
at a minimum level of $30 million or 40 
percent of the amount in the Flexible 
Subsidy fund, whichever is less. This 
year, $30 million is less than 40 percent 
of the fund, and therefore, is the amount 
designated for Capital Improvement 
Loans. Of the $30 million set aside for 
Capital Improvement funding, $20 
million is available under this NOFA for 
preservation projects. The remaining 
$10 million was made available under 
the Flexible Subsidy NOFA, published 
on January 13,1994, at 59 FR 2270.
C. Eligibility.

1. Types o f  Projects. The following 
types of rental or cooperative housing 
are eligible for Capital Improvement 
Loans:

a. A project which meets the 
definition of “eligible low-income 
housing” as set forth at 24 CpR 248.201; 
and

b. Has received preliminary approval 
of a plan of action pursuant to 24 CFR 
248.233 which provides for a sale to a 
nonprofit or a limited equity 
cooperative.
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2. Conditions. Flexible Subsidy 
assistance will be made available in 
accordance with Section 201; of the 
Housing and Community Development 
Amendments (HCDA) of 1978, as 
amended by Section 103 of the 
Multifamily Housing Property 
Disposition Reform Act of 1994. 
Assistance can be provided only if the 
following conditions are determined to 
exist when a plan of action is approved:

a. The assistance is necessary, when 
considered with other resources 
available to the project; it will restore or 
maintain the financial or physical 
soundness of the project; and it will 
preserve the low- and moderate-income 
character of the project

b. The owner has agreed to maintain 
the low- and moderate-income character 
of the project for a period at least equal 
to the remaining term of die project 
mortgage.

c. The assistance will be less costly to 
the Federal Government over the useful 
life of the project than other reasonable 
alternatives of preserving the occupancy 
character of the project.

d. The project is or can reasonably be 
made structurally sound, as determined 
in accordance with an on-site 
inspection.

e. All reasonable attempts have been 
made to take all appropriate actions and 
provide suitable housing for project 
residents.

f. There is evidence of the existence 
of a feasible plan to involve the 
residents in project decisions.

g. The project will be operated 
competently, as determined by HUD in 
a management review.

h. Project management is in 
accordance with any management 
improvement and operating plan 
approved bv HUD for the project.

i. The Affirmative Fair Housing 
Marketing plan meets applicable 
requirements.

j. The purchaser certifies that it will 
comply with all applicable equal 
opportunity statutes, including the 
provisions of the Fair Housing Act, Tide 
VI of the Civil Rights Act of 1964, 
Executive Orders 11063,11246 and 
11375, Secdon 504 of the Rehabilitation 
Act of 1973, the Age Discrimination Act 
of 1975, the Americans with Disabilities 
Act, Section 3 of the Housing and Urban 
Development Act of 1968, and all 
regulations issued pursuant to these 
authorities.

k. The purchaser has funded the 
reserve for replacements account in 
accordance with HUD requirements, 
and yet the reserve account (and any 
other project funds available to fund the 
reserve account) is insufficient to 
finance both the capital improvements

for which assistance is being requested 
and other capital improvements that are 
reasonably expected to be required 
within the next 24 months.
D. Selection Criteria and Ranking 
Factors

Each application for a Capital 
Improvement Loan will be reviewed by 
the HUD Field Office having 
jurisdiction over the project in question. 
Field Offices will recommend 
applications for funding to HUD 
Headquarters.

Under section 201(n)(l), as amended 
by section 103(b) of the 1994 Act,
Capital Improvement Loans for ELIHPA 
projects that are eligible for incentives 
may be made available on a 
noncompetitive basis. Submission and 
approval of the notices of intent and 
plans of action are subject to the 
eligibility of the owner filing them.
E. Other Loan Terms and Conditions

Repair items eligible for funding as a 
Capital Improvement Loan include any 
major repair or replacement of building 
components or other on-site 
improvements included in allowable 
costs when the project was built, (e.g., 
sewer laterals, roof structures, ceilings, 
wall or floor structures, foundations, 
plumbing, heating, cooling, electrical 
systems and major equipment), as well 
as any major repair or replacement of 
any short-lived building equipment or 
component before the expiration of its 
useful life.

Improvements eligible for funding 
may also include limited supplements 
or enhancements to mechanical 
equipment, to the extent they are 
needed for the health and safety of the 
residents (e.g., air conditioning, heating 
equipment, and building sprinkler 
systems), where they do not exist; 
improvements necessary to comply with 
HUD’s standards in 24 CFR part 8 for 
accessibility to individuals with 
handicaps; and cost effective energy 
efficiency improvements. Improvements 
eligible for funding as a Capital 
Improvement Loan do not include 
maintenance of any building 
components or equipment.

Capital Improvement assistance may 
be provided in the form of an amortizing 
loan. The interest rate on the loan may 
not be less than three (3) percent (unless 
HUD determines that a lower rate is 
necessary to maintain rental rates, in 
accordance with Chapter 12 of HUD 
Handbook 4350.6, Processing Plans of 
Action Under the Low-Income Housing 
Preservation and Resident 
Homeownership Act of 1990 and Form 
HUD-90010, Owner’s Calculation of 
Tenant Rent Phase-In Due to POA

approval, but in no case less than one 
percent) nor more than six (6) percent. 
The rate is determined taking into 
consideration the project’s ability to 
absorb the rent increase and the 
percentage of the tenants receiving 
rental assistance. Interest on the Capital 
Improvement Loan starts to accrue and 
the loan amortization period begins 
immediately upon disbursement of loan 
proceeds.

A Capital Improvement Loan to a 
nonprofit organization may be in the 
form of a deferred note with a term 
coincident with the expiration of the 
project’s insured mortgage note, 
accruing interest at a rate of one (1) 
percent. The deferred note will become 
due and payable upon a sale or 
refinancing of the project or at the 
expiration of the insured mortgage note.
II. A pplication and Funding Award 
Process
A. Obtaining and Preparing 
Applications

Applicants may obtain application 
packages from the local HUD Field 
Office.

An application must reflect the 
improvements required as a condition of 
approval of the plan of action. In 
addition, all other deficiencies, which 
are to be corrected with funds from 
sources other than Flexible Subsidy, 
must be identified on the work write-up 
and cost estimate and Management 
Improvement and Operation (MIO) plan 
Part II (Forms HUD-9835, HUD-9835-
A. and HUD-9835-B) as if Flexible 
Subsidy were being requested.
B. Submitting Applications

Complete applications for a Flexible 
Subsidy Capital Improvement Loan 
pursuant to plans of action receiving 
preliminary approval under ELIHPA 
must be received in the HUD field office 
not more than 30 days following the 
issuance of preliminary approval. 
Timeliness of submission will allow the 
Department to review the application 
within the 30-day mandatory review 
period and in time to issue final 
approval of the plan of action in the 
period required by Part 248.219.

After HUD receives the application, it 
will review it against the improvements 
agreed upon in the plan of action. HUD 
may also conduct a comprehensive 
management review to ensure that all 
management issues are addressed as 
part of the MIO plan requirements.
C. Funding Award Process: Compliance 
with HUD Reform Act.

1. Section 103. In accordance with the 
requirements of section 103 of the
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Department of Housing and Urban 
Development Reform Act of 1989 (HUD 
Reform Act) and HUD’s implementing 
regulations at 24 CFR part 4, no 
selection information will be made 
available to applicants or other persons 
not authorized to receive this 
information during the period of HUD 
review and evaluation of the 
applications. However, applicants that 
are declared ineligible will be notified 
of their ineligibility at the time such 
determination is made.

Noncompetitive individual funding 
allocations and announcements will be 
made, as funding determinations are 
completed, through the HUD Regional 
or Field Offices after notification to the 
Congressional delegation. No 
information regarding any unfunded 
application will be made available to 
the public. All awards will be disclosed 
publicly at the conclusion of each 
selection.

2. Section 102. Section 102 contains a 
number of provisions that are designed 
to ensure greater accountability and 
integrity in the provision of certain 
types of assistance administered by 
HUD. The following requirements 
concerning documentation and public 
access, disclosures, and subsidy 
layering determinations are applicable 
to assistance awarded under this NOFA.

a. D ocumentation an d pu blic access. 
HUD will ensure that documentation 
and other information regarding each 
application submitted pursuant to this 
NOFA are sufficient to indicate the basis 
upon which assistance was provided or 
denied. This material, including any 
letters of support, will be made 
available for public inspection for a five- 
year period beginning not less than 30 
days after the award of the assistance. 
Material will be made available in 
accordance with the Freedom of 
Information Act (5 U.S.C. 552) and 
HUD's implementing regulations at 24 
CFR part 15. In addition, HUD will 
include the recipients of assistance 
pursuant to this NOFA in a Federal 
Register notice of recipients of HUD 
assistance awarded. (See 24 CFR 
12.14(a) and 12.16(b), and the notice 
published in the Federal Register on 
January 16,1992 (57 F R 1942), for 
further information on these 
requirements.)

b. D isclosures. HUD will make 
available to the public for five years all 
applicant disclosure reports (Form 
HUD-2880) submitted in connection 
with this NOFA. Update reports (also 
Form HUD-2880) will be made 
available along with the applicant 
disclosure reports, but in no case for a 
period generally less than three years.
All repeals—both applicant disclosures

and updates—will be made available in 
accordance with the Freedom of 
Information Act (5 U.S.C. 552) and 
HUD’s implementing regulations at 24 
CFR part 15. (See 24 CFR subpart C, and 
the notice published in the Federal 
Register on January 16,1992 (57 FR 
1942), for farther information on these 
disclosure requirements.)

c. Subsidy-layering determ inations. 24 
CFR 12.52 requires HUD to certify that 
the amount of HUD assistance is not 
more than is necessary to make the 
assisted activity feasible after taking into 
account other government assistance. 
HUD will make the decision with 
respect to each certification available to 
the public free of charge, for a three-year 
period. (See the notice published on 
February 25,1994 at FR 59 9332 for 
further information on requesting these 
decisions.) Additional requests for 
information about applications, HUD 
certifications, and assistance 
adjustments, either before assistance is 
provided or subsequently, are to be 
made under the Freedom of Information 
Act (24 CFR part 15).
III. C hecklist o f  A pplication Subm ission  
Requirem ents

The following items are required as 
part of each application:

A. A work write-up and cost estimates 
listing the major project components 
that have failed, or are likely to fail or 
seriously deteriorate within the next 24 
months; capital items that can be 
upgraded to meet cost-effective energy 
efficiency standards approved by HUD; 
supplements or enhancements to 
mechanical equipment and the extent 
they are needed for health or safety 
reasons; and amounts needed to comply 
with the Department’s standards as set 
forth in 24 CFR part 8, dealing with 
accessibility to individuals with 
handicaps.

B. All documentation required by 
HUD Notice, published on February 25, 
1994, at FR59 9332, Combining Low- 
Income Housing Tax Credits (LIHTC) 
with HUD Programs, and by the Notice 
of Administrative Guidelines to be 
applied to assistance programs of the 
Office of Housing, published on April 9, 
1991 (56 FR 14436).

C. Anti-lobbying Certification for 
Contracts, Grants, Loans and 
Cooperative Agreements for grants 
exceeding $100,000; and, if warranted, 
Disclosure of Lobbying Activities 
(Standard Form-LLL) if  other than 
federally appropriated funds will be or 
have been used to lobby the Executive 
or Legislative branches of the Federal 
Government regarding specific 
contracts, grants, loans or Cooperative 
agreements. Form SF-LLL, Byrd

Amendment Disclosure and 
Certification Regarding Lobbying should 
be submitted only i f  the applicant 
determines it is applicable. The SF-LLL 
form may not need to be submitted with 
all applications.

D. Environm ental Requirem ents. A 
comprehensive technical energy 
analysis which includes a review of all 
capital improvements for which 
assistance is requested, and related 
capital items whose improvement or 
upgrading will result in cost-effective 
energy efficiency improvements. The 
results of the analysis will be a list of 
specified improvements, their costs and 
evidence of their cost effectiveness. An 
energy analysis that is provided by a 
local utility company and that contains 
a measure of cost-effectiveness 
information may be acceptable in 
meeting this requirement All 
applications will be reviewed for 
compliance with 24 CFR 219.125, 
Environmental requirements as 
applicable.

£ . MIO Plan Part II, M anagement 
O bjectives, Action Item s, and Sources 
and Uses o f  Funds (Forms HUD-9835, 
9835-A, and HUD-9835-B). Refer to 
Section 5-4 of HUD HANDBOOK 
4355,1, Rev. 1, F lexible Subsidy, for 
further discussion of MIO Plan Part II. 
Management Objectives must be 
specific, measurable, and must address 
all management deficiencies including 
actions which will be performed to 
improve management and personnel 
and upgrade tenant services, as 
appropriate.

Action Items must address all project 
deficiencies, including those which are 
to be corrected using resources other 
than Flexible Subsidy assistance. Action 
Items must be written in a manner 
which specifically describes the scope 
of the work and provides an estimate of 
the cost of the work to be performed. In 
addition, they must be structured so as 
to be highly visible items for which 
expenditures and work progress can be 
easily monitored. For example, if  boilers 
are to be replaced, the description 
should identify the malfunctioning unit, 
its age, and its location, e.g., building 
number, basement/roof, A further 
explanation should identify the 
replacement unit, the estimated cost per 
unit and the labor cost associated with 
the entire replacement.

F. Form HUD-2530, Previous 
Participation Certificate, for all 
principals requiring clearance under 
these procedures.

G. Certification of compliance with 
the requirements of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, as 
amended (42 U.S.C. 4601-4655), and its
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implementing regulations at 49 CFR part 
24, and HUD Handbook 1378, Tenant 
Assistance, Relocation and Real 
Property Acquisition.

I. Affirmative Fair Housing Marketing 
plan (Form HUD-935.2).
' J. Certification that the applicant will 
comply with the provisions of the Fair 
Housing Act, Title VI of the Civil Rights 
Act of 1964, Executive Orders 11063, 
11246 and 11375, the American with 
Disabilities Act, Section 504 of the 
Rehabilitation Act of 1973, the Age 
Discrimination Act of 1975, Section 3 of 
the Housing and Urban Development 
Act of 1968, and all regulations issued 
pursuant to these authorities.

K. Form HUD-2880, Applicant/ 
Recipient Disclosure/Update Report, as 
required under subpart C of 24 CFR part 
12, Accountability in the Provision of 
HUD Assistance.
IV. D eficient A pplications
A. Application Review

Within 30 days of receipt by HUD of 
the application from the owner, HUD 
will advise the owner, in writing, 
whether or not the application meets the 
submission requirements as stated in 
Part III above. Should HUD fail to 
inform the owner of its disapproval 
within the 30-day time frame, the 
application shall be considered to be 
approved. If HUD disapproves the 
application, an ELIHPA plan of action 
may not receive final approval.
B. Submission of Substantive Changes

Substantive changes or supplements 
to the application may be submitted by 
the applicant at any time. These include 
changes to the work write up, cost 
estimates or Form HUD-9835. However, 
submission of substantive changes will 
cause HUD’s 30-day mandatory review 
time to recommence upon resubmission 
and will delay consideration of approval 
of a plan of action.
V. Other Matters
Prohibition Against Lobbying Activities

The use of funds awarded under this 
NOFA is subject to the disclosure 
requirements and prohibitions of 
section 319 of the Department of Interior 
and Related Agencies Appropriations 
Act for Fiscal Year 1990 (31 U.S.C.
1352), and the implementing regulations 
at 24 CFR part 87. These authorities 
prohibit recipients of Federal contracts, 
grants, or loans from using appropriated 
funds for lobbying the Executive or 
Legislative Branches of the Federal 
Government in connection with a 
specific contract, grant, or loan. The 
prohibition also covers the awarding of

contracts, grants, cooperative, 
agreements, or loans unless the 
recipient has made an acceptable 
certification regarding lobbying. Under 
24 CFR part 87, applicants, recipients, 
and subrecipients of assistance 
exceeding $100,000 must certify that no 
Federal funds have been or will be spent 
on lobbying activities in connection 
with the assistance.
Prohibition Against Lobbying of HUD 
Personnel

Section 13 of the Department of 
Housing and Urban Development Act 
(42 U.S.C. 3537b) contains two 
provisions dealing with efforts to 
influence HUD’s decisions with respect 
to financial assistance. The first imposes 
disclosure requirements on those who 
are typically involved in these efforts— 
those who pay others to influence the 
award of assistance or the taking of a 
management action by the Department 
and  those who are paid to provide the 
influence. The second restricts the 
payment of fees to those who are paid 
to influence the award of HUD 
assistance, if the fees are tied to the 
number of housing units received or are 
based on the amount of assistance 
received, or if they are contingent upon 
the receipt of assistance.

Section 13 was implemented by final 
rule published in the Federal Register 
on May 17,1991 (56 FR 29912). See 24 
CFR Part 86. If readers are involved in 
any efforts to influence the Department 
in these ways, they are urged to read 24 
CFR Part 86, particularly the examples 
contained in Appendix A.

Any questions concerning Part 86 
should be directed to Garry L. Phillips, 
Acting Director, Office of Ethics, Room 
2158, Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-3000. 
Telephone: (202) 708-3815 (TDD 
Voice). (This is not a toll-free number.) 
Forms necessary for compliance with 
the rule may be obtained from the local 
HUD office.
Prohibition Against Advance 
Information on Funding Decisions

Section 103 of the Reform Act 
proscribes the communication of certain 
information by HUD employees to 
persons not authorized to receive that 
information dining the selection process 
for the award of assistance that entails 
a competition for its distribution. HUD’s 
regulations implementing section 103 
are codified at 24 CFR part 4 (see 56 FR 
22088, May 13,1991). (See also Section 
fl,C. of this NOFA.) In accordance with 
the requirements of Section 103, HUD 
employees involved in the review of

applications and in the making of 
funding decisions under a competitive 
funding process are restrained by 24 
CFR part 4 from providing advance 
information to any person (other than an 
authorized employee of HUD) 
concerning funding decisions, or from 
otherwise giving any applicant an unfair 
competitive advantage. Persons who 
apply for assistance in this competition 
should confine their inquiries to the 
subject areas permitted by 24 CFR part
4. Applicants who have questions 
should contact the HUD Office of Ethics 
(202) 708-3815. (This is not a toll-free 
number.)
Environmental Impact

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations that implement Section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332). The 
Finding of No Significant Impact is 
available for public inspection during 
business hours in the Office of the Rules 
Docket Clerk, Office of General Counsel, 
Room 10276, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW, Washington, DC 20410.
Federalism Executive Order

The General Counsel, as the 
Designated Official under Section 6(a) of 
Executive Order 12612, Federalism, has 
determined that this Notice of Fund 
Availability will not have substantial, 
direct effects on States, on their political 
subdivisions, or on their relationship 
with the Federal Government, or on the 
distribution of power and 
responsibilities between them and other 
levels of government.
Family Executive Order

The General Counsel, as the 
Designated Official under Executive 
Order 12606, the Family, has 
determined that this Notice of Fund 
Availability will not have a significant 
impact on family formation, 
maintenance or well being, and 
therefore, is not subject to review under 
the order. The NOFA, insofar as it funds 
-emergency repairs to multifamily 
housing projects, will assist in 
preserving decent housing stock for 
families residing there. Catalog. The 
Catalog of Federal Domestic Assistance 
Program number is 14.164.

Dated: June 13,1994.
N ico la s  P . R etsin as,
AssistantSecretary for Housing-Federal 
Housing Commissioner.
(FR Doc. 94-14746 Filed 6-16-94; 8:45 am] 
BILLING CODE 4210-27-P
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ENVIRONMENTAL PROTECTION 
AGENCY
[FRL-4895-7]

Solicitation Notice for Fiscal Year 
1995; Environmental Education Grants 
Program

Section I. Important Pre-Application 
Information \
A. What is the purpose of, this 
solicitation  notice:

This notice solicits pre-applications 
from eligible organizations and 
institutions for grants to support 
projects to design, demonstrate, or 
disseminate practices, methods, or 
techniques related to environmental 
education as specified under Section 6 
of the National Environmental 
Education Act of 1990 (the Act). The 
Section 6 Environmental Education 
Grants Program is separate from the 
Environmental Education and Training 
Program authorized under Section 5 of 
the Act in which EPA awards a 
cooperative agreement on a three year 
basis to support a national teacher 
training program. For information on 
the teacher training program, contact the 
EPA representative listed at the end of 
this notice.
B. When is m y pre-application  due to 
EPA and when will EPA announce the 
grant awards?

Pre-applications (a signed original 
plus two copies of the original) must be 
mailed to EPA postmarked no later than 
Friday, October 14,1994. Pre- 
applications which are postmarked after 
October 14* 1994 will not be considered 
for funding. EPA expects to announce 
the grant awards in the Spring of 1995.
C. Do I  m ail m y pre-application  to EPA 
headquarters or an EPA regional office?  
Is there a difference betw een the type o f  
project that is fu n ded by EPA 
headquarters as opposed  to EPAfs 
regional offices?

Pre-applications requesting between 
$25,001 and $250,000 in federal 
environmental education grant funds 
must be mailed to EPA headquarters in 
Washington, DC. Pre-applications 
requesting $25,000 or less in federal 
environmental education grant funds 
must be mailed to the EPA regional 
office where the project will take place 
(rather than to the regional office where 
the applicant is located, if these 
locations are different). A list of 
addresses is included at the end of this 
notice. The EPA headquarters and 
regional grants will be evaluated: using 
the same criteria as defined in this 
solicitation. The only difference

between grants that are awarded by EPA 
headquarters and by EPA’s regional 
offices is 4he size of the grant.
D. W here do lg e t the inform ation and  
form s n eeded  to prepare m y pre- 
application?

EPA strongly encourages applicants to 
read the solicitation notice carefully. 
This notice contains all the information 
and forms necessary to prepare a pre- 
application. If your project is selected as 
a finalist after the evaluation process is 
concluded, EPA will provide you with 
additional forms that must be completed 
in order to process your pre-application 
further.
E. How m uch m oney can I request and  
how  does the dollar am ount requested  
a ffect m y chance o f being funded?

Applicants may inquest up to the 
statutory ceiling of $250,000 in 
environmental education grant funds for 
any one grant. However, pre- 
applications which request relatively 
small amounts of funding have a much 
better chance of being funded because 
EPA awards a much greater number of 
grants at lower funding levels. A 
significant number of small awards are 
made because EPA is required, under 
Section 6(i) of the Act, to award 25% of 
funds for grants of $5,000 or less. In 
addition, EPA has chosen to award very 
few of the largest grants (e.g., those over 
$100,000) so that we may support a 
greater number of efforts. Thus, your 
chance of being funded increases 
dramatically as the amount of money 
you request decreases as illustrated 
below.

EPA has awarded grants under the 
Environmental Education Grants 
Program in Fiscal Years 1992,1993, and
1994. Individual awards have ranged 
from less than $5,000 up to $250,000. 
During this three year period, EPA has 
funded only about 10 proposals 
annually for projects requesting between 
$25,001 and $250,000; only 1 proposal 
each year has been funded at or near the 
$250,000 level. By contrast, EPA has 
funded about 30 proposals annually for 
projects requesting between $5,001 and 
$25,000. Furthermore, EPA has funded 
about 200 proposals annually for 
projects requesting $5,000 or less. EPA 
has received between 1,500 and 3,000 
pre-applications each year. To increase 
your chance of obtaining funding in FY
1995, ÈPA strongly encourages 
applicants to request regional grants of 
$5,000 or less. If larger sums are needed, 
EPA strongly encourages applicants to 
request a headquarters grant closer to 
$25,000 rather than the maximum of 
$250,000.

Section II. Laws and Regulations 
Governing Grants Program

F. Under what authority has this grants 
program  been  established  and what 
law s and regulations do I  n eed  to follow  
in applying fo r  a  grant?

On November 16,1990, the President 
signed the National Environmental 
Education Act (Pub. L. 101-619) into 
law. Section 6 of the Act requires that 
the U.S. Environmental Protection 
Agency (EPA) administer an 
environmental education grants 
program to support projects that design, 
demonstrate, or disseminate practices, 
methods, or techniques related to 
environmental education. The Act also 
requires that EPA establish a program 
which includes a process for soliciting, 
selecting, supervising, evaluating 
results, and disseminating information 
on the effectiveness of projects funded 
under this program.

EPA published the Environmental 
Education Grant Program Regulations in 
the Federal Register on March 9,1992 
which provides additional information 
on how EPA is administering this 
program (57 FR 8390; Title 40 of the 
Code of Federal Regulations, Part 47 (40 
CFR part 47). In addition to the 
requirements of the Act and part 47, 
recipients of section 6 grants must 
comply with EPA’s general assistance 
regulations at 40 CFR part 31 for states, 
local governments, and Indian tribes 
and Part 30 for all others.

G. How m uch m oney has Congress 
appropriated fo r  this grants program?

The Act requires that 38% of the total 
funds Congress appropriates in a given 
fiscal year under the National 
Environmental Education Act be 
awarded as grants under the section 6 
environmental education grants 
program. Based on this percentage, EPA 
has awarded approximately $8,1 million 
in grants under section 6 of the Act over 
the past three years (approximately $2.5 
in Fiscal Year 1992, $2.7 in Fiscal Year 
1993, and $2.9 in Fiscal Year 1994).
EPA will award grants in Fiscal Year 
1995 subject to the amount of funds 
appropriated by Congress. EPA may use 
up to 15% of these funds to support 
environmental education projects which 
meet the requirements under section 6, 
but are outside of the competitive 
process established under the 
solicitation notice. If funds are used in 
this manner, EPA will publish a 
separate solicitation notice in the 
Federal Register to cover the award of 
these funds.
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Section III. Eligible Applicants
H. Who is elig ible to subm it pre* 
applications?

Any local or tribal education agency, 
college or university, state education or 
environmental agency, not-for-profit 
organization, or noncommercial 
educational broadcasting entity may 
submit a pre-application. These terms 
are defined in Section 3 of the Act and 
40 CFR 47.105.
I. May an organization subm it m ore 
than one pre-application  fo r  F iscal Year 
1995?

Yes, an organization may submit more 
than one pre-application for Fiscal Year 
1995, but only if the pre-applications 
are for completely different projects. For 
example, a national non-profit 
organization or a large university may 
wish to submit pre-applications from 
different chapters or departments for 
different projects. No organization will 
be awarded more than one grant for the 
same project during the same fiscal year.
J. May I  subm it a pre-application  fo r  
Fiscal Year 1995 even though I have 
been aw arded funding under this 
program fp r  F iscal Years 1992,1993, 
and/or 1994?

Yes, applicants who were awarded 
funding previously may submit a pre
application for Fiscal Year 1995. The 
Fiscal Year 1995 pre-application may or 
may not have any relationship to the 
project funded in a previous year. Every 
pre-application for Fiscal Year 1995 will 
be evaluated based upon the merit of the 
proposed project in relation to the other 
Fiscal Year 1995 pre-applications and 
the new criteria set forth in this 
solicitation, regardless of whether the 
proposal would expand a project funded 
in a previous year.
K. May a teacher or educator; apply?

No, an individual teacher or educator 
cannot apply. Only education agencies 
and organizations—not individuals—are 
eligible to apply for grants. For example, 
a teacher’s school, school district, or 
state or local education agency or 
organization may apply.
Section TV. Eligible Activities and 
Funding Priorities
L. What type o f  activities are elig ible fo r  
funding under this program?

As specified in the Act, the 
environmental education activities that 
are eligible to receive funding under this 
program must include at least one of, 
but are not limited to, the following:

1, The design, demonstration, or 
dissemination of environmental

curricula, including development of 
educational tools and material;

2. The design and demonstration of 
field methods, practices, and 
techniques, including assessment of 
environmental and ecological 
conditions and analysis of 
environmental pollution problems;

3. The assessment of a specific 
environmental issue or a specific 
environmental problem’,

4. The provision of training or related 
education for teachers, faculty, or 
related personnel in a specific 
geographic area or region; and

5. The design and aemonstration of 
projects to foster international 
cooperation in addressing 
environmental issues and problems 
involving the United States and Canada 
or Mexico*

In reference to Section IV.L.1, above, 
EPA strongly encourages applicants to 
focus on the demonstration or 
dissemination of existing environmental 
curricula rather than the design or 
development of new curricula. 
Environmental educators and other 
experts have conveyed to EPA that the 
field needs to improve its use and 
dissemination of existing curricula more 
than it needs to develop new curricula. 
Focusing on demonstrating or 
disseminating existing curricula will 
also help ensure that federal funds are 
not used to duplicate already existing 
curricula.

Nonetheless, EPA does recognize that 
there are gaps in the types of curricula 
that presently exist and that there is 
some difficulty in gaining access to 
quality materials. Thus, applicants who 
propose to design new curricula in their 
pre-applications must demonstrate that 
there is a need to develop these new 
materials.

For example, the applicant may show 
that the curriculum proposed for 
development has not been designed for 
a particular target audience, that 
existing curricula cannot be adapted 
well to a particular local environmental 
concern, or that existing curricula are 
not otherwise readily accessible. In 
demonstrating the need for new 
curricula, the applicant must specify 
what steps they have taken to determine 
this need (e.g., the applicant may cite a 
conference where this need was 
discussed, the results of inquiries made 
within the community or with various 
educational institutions or 
organizations, or a published survey or 
research document).
M. What activities are not elig ible fo r  
funding under this program ?

Funds cannot be used for:
1. construction projects;

2. technical training of environmental 
management professionals;

3. non-educational research and 
development; and/or

4. environmental information 
projects.

In reference to Section IV.M.l., EPA 
will not fund construction activities 
such as the acquisition of real property 
(including buildings) or the 
construction or modification of any 
building. EPA may, however, fund 
activities such as creating a nature trail 
or building a bird watching station as 
long as these items are an integral part 
of the proposed project.

In reference to Section IV.M.4., EPA 
will fund only environmental education 
projects as opposed to projects that are 
solely designed to develop or 
disseminate environmental information. 
The long term goal of environmental 
education is to increase public 
awareness and knowledge about 
environmental issues as well as provide 
the public with the skills necessary to 
make informed decisions and the 
motivation to take responsible actions. 
Environmental education enhances 
critical-thinking, problem-solving, and 
effective decision-making skills and 
may take place in formal or informal 
settings. Environmental education 
engages and motivates individuals, and 
enables them to weigh various sides of 
an environmental issue to make 
informed and responsible decisions.

Environmental information provides 
facts or opinions about environmental 
issues or problems, but does not 
enhance critical-thinking, problem
solving, or effective decision-making 
skills. Although information is an 
essential element of an educational 
effort, environmental information is not, 
by itself, environmental education.
N. What k in d  o f  projects w ill EPA 
consider funding?

EPA will consider funding only those 
proposed projects which meet the 
criteria specified under #1 and #2 below 
Any proposed project which does not, 
meet these criteria will not be funded.

1. As required under the Act, all 
projects must develop an environmental 
education practice, method, or 
technique which meets all three of the 
following criteria:

a. Is new or significantly improved;
b. Demonstrates the potential for wide 

application;, and
c. Addresses a high priority 

environmental issue,
EPA defined the terms “new or 

significantly improved,’’ “wide 
application,” and “a high priority 
environmental issue” in “relative 
terms” (i.e„ applicants must define
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these terms as they relate to their 
individual projects). For example, in 
reference to Sertion IV.N.l.a., EPA may 
consider a project new or significantly 
improved if it reaches a specific 
community or audience for the first 
time, develops a new' or improved 
teaching strategy, or uses a new or x 
improved method of applying existing 
materials.

In reference to Section IV.N.l.b., EPA 
may consider a project to have wide 
application if it targets a large and 
diverse audience in terms of numbers 
and demographics. It may also have 
wide application if it can serve as a 
model program elsewhere such as 
another school, community, state, or 
region.

m reference to Section IV.N.l.c., EPA 
may consider that a project addresses a 
high priority environmental issue if the 
applicant demonstrates that a particular 
issue is important to the c o m m u n ity , 
state, or region being targeted by the 
project. For example, one c o m m u n ity  
may have significant air pollution 
problems which would make teaching 
about solutions to air pollution 
important to that community. In another 
community, unplanned development 
may threaten a nearby wildlife habitat, 
thus, making habitat or ecosystem 
protection a high priority issue. In still 
another c o m m u n ity , urban decay may 
make education about lead poisoning 
from paint or lead pipes important, 
especially for culturally diverse or low- 
income residents who often live in 
inner-city communities.

2. A ll proposals m ust also  focu s on  
on e o f  the follow ing types o f  projects:

a. Projects that improve educators' 
environmental education teaching skills 
(e.g., through workshops);

b. Projects that build state, local, or 
tribal capacity to develop and deliver 
environmental education programs;

c. Projects that educate members of a 
community through a grassroots 
community-based organization; or

d. Projects that motivate the general 
public to be more environmentally 
conscious in making informed decisions 
and taking responsible actions through 
vehicles such as print, film, or broadcast 
media.

All pre-applications must clearly 
identify which type of project, described 
under Section IV.N.2.a, b, c , or d above, 
the proposal will focus on. Note that 
these types of projects have been chosen 
precisely because they reach different 
audiences through different means. EPA 
believes that requiring you to focus on 
one of the above types of projects will 
help ensure that your proposal has a 
clear target audience and a well defined 
vehicle for reaching that audience.

Although your proposal may include 
more than one of the types of projects 
described above, doing so will not likely 
improve your chance of being funded 
(unless focusing on more than one 
strengthens rather than dilutes the focus 
of your proposal). EPA’s overall goal is 
to fund a balanced range of projects to 
increase environmental literacy 
throughout the country as described 
under Section VLV.1-6.

In reference to Section IV.N.2.a., the 
term w orkshop refers to training 
activities that better prepare educators 
to utilize existing or new environmental 
education materials. Such workshops 
may be directed toward young people 
and/or adults in formal and/or informal 
settings. A formal setting is a school or 
other similar institution devoted to 
learning and an informal setting 
includes institutions such as museums, 
nature centers, parks, and community 
centers.

Workshops should emphasize the 
process, problem-solving, and 
investigative approach to learning that 
is a fundamental aspect of most 
established environmental education 
materials and curricula. Workshops 
should, in all cases, use a “hands-on” 
process approach to learning that leads 
to the development of problem-solving 
and critical-thinking skills. Workshops 
may be specific to a particular set of 
environmental education materials and 
may include youth leaders and other 
professionals who work in the 
environmental education field.

In reference to Section IV.N.2.b., the 
term building state, loca l, or tribal 
capacity  refers to the development and 
implementation of plans designed to 
improve the coordinated delivery of 
environmental education at the state, 
local, or tribal level. Pre-applications 
addressing this priority should involve 
a coordinated effort by the p rim a ry  
environmental education providers from 
the respective state, local, or tribal 
government in the p lan n in g  and 
implementation of the project. Examples 
of primary environmental education 
providers includes State Departments of 
Education or Natural Resources, local 
school districts, and state, local, and 
tribal environmental education 
coordinating councils or associations. 
Examples of how an applicant may 
propose to build state, local, or tribal 
capacity includes the development of 
plans for:

• Identifying and assessing needs as 
well as setting priorities for 
environmental education;

• Creating grant programs or 
identifying funding sources for 
environmental education providers; 
and/or

• Identifying environmental 
education teacher training needs.

In reference to Section IV.N.2.C., the 
term grassroots com m unity-based 
organization  refers to organizations in 
which local problems are addressed by 
individuals who reside in the 
community being served.
Section V. The Pre-Application
O. What is a  pre-application?

The pre-application contains three 
parts: (1) T h e‘‘Application for Federal 
Assistance” (Standard Form 424/SF 
424, attached), (2) the “Budget 
Information: Non-Construction 
Programs” (Standard Form 424A/SF 
424A, attached), and (3) a work plan 
(described below). To ensure your pre- 
application is completed properly, 
carefully follow the instructions on the 
SF 424, SF 424A, and those provided 
below. The SF 424, SF 424A, and the 
completed work plan contain all the 
information EPA will use to evaluate the 
merits of your pre-application. 
Applicants will not be asked to submit 
additional information to support their 
projects unless applicants are identified 
as finalist Finalists will be asked to 
submit various other forms necessary to 
complete formal application.
P. Are m atching funds required?

Yes, non-federal matching funds of at 
least 25% of the total cost of the project 
are required, although EPA encourages 
matching funds of greater than 25%. 
Federal funds to support the project 
must not exceed 75% of the total cost 
of the project. The 25% match may be 
provided by the applicant or any other 
organization or institution, except that 
no portion of the 25% match can 
include federal funds (unless 
specifically authorized by statute). The 
25% match may be provided in cash or 
by in-kind contributions and other non
cash support. In-kind contributions 
often include salaries or other verifiable 
costs. In the case of salaries, applicants 
may use either minimum wage or fair 
market value. The proposed match, 
including the value of in-kind 
contributions, is subject to negotiation 
with EPA. All grants are subject to 
audit, so the value of in-kind 
contributions must be carefully 
documented.

The matching non-federal share is a 
percentage of the entire cost of the 
project. For example, if the 75% federal 
portion is $5,000, then the entire project 
should, at a minimum, have a budget of 
$6,667, with the recipient providing a 
contribution of $1,667. The amount of 
non-federal funds, including in-kind 
contributions, must be briefly itemized
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in Block 15 of the SF 424 included at 
the end of this notice.
Q. Can I  use fed era l funds other than 
those provided by this program to 
support the sam e project?

Yes, you may use federal funds other 
than those provided by the 
Environmental Educational Grants 
Program to support the same project, but 
only for different activities.
Furthermore, you may not use any 
federal funds to meet all or any part of 
the required 25% match as stated in 
Section V.P. above. If you have already 
been awarded federal funds for a project 
in which you are seeking additional 
support from this program, you must 
indicate in the budget section of the 
work plan that you have been awarded 
other federal support for this project.
You must also identify the project 
officer, agency, office, address, phone 
number, and the amount of the award.
R. Can I request funding fo r  any budget 
category on the SF 424A (i.e., person n el/ 
salaries, fringe benefits, travel, 
equipment, supplies, contractual, 
construction, and indirect charges)?

Yes, you may request funding for any 
of the budget categories identified above 
with the following exceptions. First, as 
indicated under Section VI.M.1. above, 
EPA will not fund the acquisition of real 
property (including buildings) or the 
construction or modification of any 
building under this program.

Second, you may request funds to pay 
for salaries, but only for those personnel 
who are directly involved in 
implementing the proposed project and 
whose salaries are directly related to 
specific products or outcomes of the 
proposed project EPA also strongly 
encourages applicants to request 
reasonable amounts of funding for 
salaries. Third, you may include a 
request for indirect costs if your 
organization has already negotiated and 
received an indirect cost rate from the 
federal government
S. What m ust the pre-application  
contain and how  must the inform ation  
be presented in the pre-application?

The pre-application must contain an 
SF 424, and SF 424A, and a work plan 
as described below:

1. A pplication fo r  F ederal A ssistance 
(SF 424). The SF 424 is an official form 
required for all federal grants. A 
completed SF 424 must be submitted as 
part of your pre-application. This form, 
along with instructions and a sample, 
are included at the end of this notice. 
Please carefully review the instructions 
and the sample.

2. Budget Inform ation: Non- 
Construction Programs (SF 424A). The 
SF 424A is an official form required for 
all federal grants. A completed SF 424A 
must be submitted as part of your pre
application. This form, along with 
instructions and a sample, are included 
at the end of this notice. Please carefully 
review the instructions and the sample. 
Refer to Section V.R. above for 
information on what types of activities 
can and cannot be funded.

3. Work Plany A work plan describes 
the applicant’s proposed project. Work 
plans must contain all four sections (a— 
d) submitted in the format described 
below. Each section of the work plan is 
assigned points which indicate how 
your proposal will be scored. Note that 
certain sections and subsections are 
given more points than others. Work 
plans m ust contain the following four 
sections:

a. Project Summary: A synopsis of no 
more than one page stating:

(1) The nature of thebrganization 
requesting funds;

(2) The type of project proposed as 
described under Section IV.N.2;

(3) The overall purpose and specific 
objective of the project;

(4) The target audience as well as the 
total number of individuals to be 
reached and their demographics;

(5) The expected results of the project; 
and

(6) How the funds will be used. (Do 
not include a detailed budget in the 
summary section).

The project summary will be scored 
on its overall clarity and the extent to 
which all six of the subsections 
identified above are addressed.

Project Summary Maximum Score: 12 
points (2 points for each of the six 
subsections identified above)

b. Project D escription: A concise 
description which explains how the 
proposed project meets #1 and #2 below.

(1) Explain how the proposed project
(a) is new or significantly improved, (b) 
has wide application, and  (c) addresses 
a priority issue as described under 
Section IV.N.l.a, b, and c.

This subsection will be scored on the 
extent to which you clearly, fully, and 
effectively explain how your proposal 
meets the three elements identified 
above. Subsection maximum score: 15 
points (5 points for each of the three 
elements identified above)

(2) Explain how the proposed project 
(a) improves teaching skills; (b) builds 
state, local, or tribal capacity; (c) reaches 
a community through a grassroots 
community-based organization; or (d) 
motivates the general public as 
described under section IV.N.2.a, b, c, or
d.

This subsection will be scored on the 
extent to which you clearly, fully, and 
effectively: (a) Identify which type of 
project you have chosen from among the 
four types identified above, (b) establish 
realistic goals and objectives, (c) 
identify an effective means to 
implement your project, and (d) 
demonstrate how your project enhances 
critical-thinking, problem-solving, and 
decision-making skills. Subsection 
maximum score: 44 points (11 points for 
each of the four elements identified in 
this paragraph)
Project Description Maximum Score: 59 
Points

c. Project Evaluation and  
Sustainability: A discussion of the 
following:

(1) The anticipated strengths and 
challenges in implementing your 
project;

(2) The expected outcome of your 
project (i.e., how you will know 
whether your project is successful); and

(3) The sustainability of your project 
over the long-term (i-e., how the benefits 
of your project will be sustained over 
the long-term after the EPA budget 
period is completed).

Project Evaluation and Sustainability 
Maximum Score: 9 points (3 points for 
each of the three elements identified 
above)

d. A ppendices: Attachments to the 
work plan which contain information 
on the budget, key personnel, and letters 
of commitment.

(1) Budget: An appendix with a 
budget describing how funds will be 
used for personne 1/salaries, fringe 
benefits, travel, equipment, supplies, 
contract costs, and indirect costs. You 
must include budget milestones for each 
major proposed activity and a timetable 
showing the month/year they will be 
completed.

This subsection will be scored op the 
extent to which (a) the budget 
information clearly and accurately 
shows how funds will be used, and (b) 
the funding request is reasonable given 
the activities proposed. Subsection 
maximum score: 10 points (5 points for 
each of the two elements described in 
this paragraph)

(2) Key Personnel and Letters of 
Commitment: An appendix with one or 
two page resumes for up to three key 
personnel implementing the project 
Also, you are required to include one 
page letters of commitment from any 
partner with a significant role in the 
proposed project. Letters of 
endorsement will not be considered in 
evaluating pre-applications.

This subsection will be scored based 
upon whether resumes of key personnel
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are included and the extent to which the 
resumes show that the key personnel are 
qualified to implement the proposed 
project. In addition, the score will 
reflect whether letters of commitment 
are included (if partners are used) and 
the extent to which a firm commitment 
is made. Subsection maximum score: 10 
points
Appendices Maximum Score: 20 Points

Work plans must be no more than 10 
pages for requests for federal funds of 
more than $5,000 from this 
environmental education grants 
program and no more than 5 pages for 
requests of $5,000 or less. These page 
limits apply only to Section V.S.3.a, b, 
and c. of the work plan (i.e., the 
“summary,” “project description,” and 
“project evaluation and sustainability”). 
These page limits do not apply to 
Section V.S.3.d. (i.e., the “appendices”). 
“One page” refers to one side of a 
single-spaced typed page. The pages 
must be letter sized (8V2 x 11 inches), 
with normal type size (10 or 12 cpi) and 
at least 1 inch margins. To conserve 
paper, please provide double-sided 
copies of the pre-application.

The only appendices EPA will accept 
are a budget, resumes of key personnel, 
and commitment letters from 
organizations with a significant role in 
the project. EPA will not accept 
brochures, video tapes, notebooks, 
photographs, curriculum samples, or 
any other supporting material not 
described as part of the work plan under 
Section V.S.3.a, b, c, and d.
T. How Must the Pre-A pplication Be 
Subm itted?

The applicant m ust subm it one 
original and two cop ies o f  the 
preapplication  (a signed SF 424, an SF 
424A, and a w ork plan). The pre
application must be signed by a person 
authorized to receive funds. Please sign 
the original pre-application in blue ink 
to help EPA distinguish which 
document is the signed original and 
which documents are copies. Pre
applications must be reproducible. They 
should be stapled once in the upper left 
hand comer, on white paper, and with 
page numbers in the upper right hand 
comer.
Section VI. Review and Selection 
Process
U. How will pre-applications be  
review ed and who w ill conduct the • 
reviews?

Pre-applications will be reviewed in 
two phases—the screening phase and 
the evaluation phase; During the 
screening phase, pre-applications will

be reviewed to determine whether they 
are consistent with the requirements 
described in Section IV.L.l—5., Section
IV. M.1-4., and Section V.S.3.a-d. Only 
those pre-applications which meet all of 
these requirements will enter the 
evaluation phase of the review process. 
During the evaluation phase, pre- 
applications will be evaluated based 
upon the quality of their work plans, 
especially the degree to which the work 
plan meets the requirements set forth in 
Section iV.N.l.a-c. and Section IV.N.2.a-
d.

Reviewers conducting the screening 
and evaluation phases of the review 
process will include EPA officials and 
external environmental educators 
approved by EPA. At the conclusion of 
the evaluation phase, the reviewers will 
rank each applicant’s work plan based 
upon the scoring system identified in 
Section V.S.3.a, b, c, and d.
V. How will the fin a l selection s be  
m ade?

After individual projects are 
evaluated and ranked by the reviewers 
as described under Section VI.U. above, 
EPA officials in the regions and at 
headquarters will identify finalists 
among the highest ranking pre
applications. In identifying finalists and 
making final selections, EPA’s goal is to 
fund projects that, when viewed 
together, provide a balance among the 
types of projects being funded, by taking 
into account the following:

1. The target audience and their 
socioeconomic status;

2. The methods used to reach the 
target audience;

3. The type of organization submitting 
the proposal and/or whether the 
proposal makes effective use of 
partnerships;

4. The type of environmental issue 
addressed;

5. The geographic location of the 
project; and

6. The cost.
In reference to socioecon om ic status, 

under Section VLV.l. above, EPA’s goal 
is to encourage applicants to submit 
proposals that promote environmental 
justice for culturally-diverse and low- 
income populations. EPA hopes to fund 
many proposals which score high in the 
evaluation process and which promote 
environmental justice. The term 
environm ental ju stice refers to the fair 
treatment of people of all races, 
cultures, and income with respect to the 
development, implementation and 
enforcement of environmental laws, 
regulations, and policies. Fair treatment 
means that no racial, ethnic, or 
socioeconomic group should bear a 
disproportionate share of the negative

environmental consequences resulting 
from the operation of industrial, 
municipal, and commercial enterprises 
and from die execution of federal, state, 
local, and tribal programs and policies.

Efforts to address environmental 
justice through environmental 
education may include educational 
programs that provide culturally-diverse 
and low-income populations with 
critical-thinking, problem-solving, and 
decision-making skills to identify, 
assess, and address an environmental 
problem that has a disproportionately 
high and adverse human health or 
environmental impact in their 
community.

In reference to the effective use o f 
partnerships, under Section VI.V.3. 
above, EPA’s goal is to encourage 
applicants to submit proposals which 
form partnerships, where possible. EPA 
hopes to fund many proposals which 
score high in the evaluation process and 
which promote the effective use of 
partnerships between organizations. The 
term partnerships refers to forming a 
collaborative working relationship 
between two or more organizations such 
as governmental agencies, non-profit 
organizations, educational institutions, 
and/or the private sector.

In reference to the type o f  
environm ental issue, under Section
VI.V.4. above, EPA’s goal is to 
encourage applicant to submit proposals 
which use pollution prevention 
concepts or techniques to address a high 
priority environmental issue (as 
discussed under Section IV.N.i.c.). EPA 
hopes to fund many proposals which 
score high in the evaluation process and 
which convey the importance of 
pollution prevention. The term 
pollution prevention refers to reducing 
or eliminating waste or pollution at the 
source. It means not creating waste or 
pollution in the first place, instead of 
deciding how to recycle, treat, or 
dispose of waste and pollution that has 
already been created. Pollution 
prevention may include increasing 
energy efficiency and resource 
conservation efforts, as well as finding 
non-polluting substitutes for existing 
products and activities.

Pollution prevention is not the only 
strategy that EPA uses to reduce risk to 
public health and the environment, but 
it is EPA's preferred approach. Efforts to 
promote pollution prevention through 
environmental education may include 
projects that educate the public about 
the value of preventive approaches to 
environmental problems and the 
choices they can make in their everyday 
lives to minimize adverse effects of 
human activities on the environment
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(e.g., in the home, work place, market 
place, and/or community).

EPA Regional Administrators will 
select grant recipients for projects with 
federal environmental education grant 
funding of $25,000 or less, taking into 
account the recommendations of the 
regional environmental education 
coordinators who will base their 
recommendations on the factors 
discussed above. The Associate 
Administrator for Communications, 
Education, and Public Affairs at EPA 
headquarters will select the grant 
recipients for projects with federal 
environmental education grant funding 
of more than $25,000 and up to 
$250,000, taking into account the 
recommendations of the Environmental 
Education Division Director who will 
base the recommendations on the 
factors discussed above.
W. How and when w ill 1 b e notified  
about the status o f  m y proposal?

Headquarters and each regional office 
set up their own processes for notifying 
applicants about the status of their 
proposals. Our goal is to keep applicants 
informed as much as possible about the 
status of their proposals and to assist 
those applicants who do not receive 
funding to successfully compete in 
future years. To this end, all applicants 
will be notified (in mid-December 1994) 
after their pre-applications have been 
received and entered into a 
computerized data base, and again (in 
late April to early May 1995) after 
awards have been announced. To the 
extent possible, EPA will also provide 
applicants with feedback on those 
proposals which were screened out of 
the process early and on how proposals 
were evaluated. The degree to which 
EPA can provide such feedback will 
vary among EPA offices depending 
upon the availability of resources to 
conduct these activities.
X. Where m ay I  obtain  m ore inform ation  
on possible sources o f  funding other 
than this program?

The large number of pre-applications 
EPA received in Fiscal Years 1992,
1993, and 1994 demonstrates the strong 
demand for funding environmental 
education projects. EPA expects an 
equally large demand for funding for 
Fiscal Year 1995. Unfortunately, EPA 
alone cannot meet this demand. Thus, 
in ccx>peration with EPA, the North 
American Association for 
Environmental Education (NAAEE) has 
developed a publication called “Grant 
Funding For Your Environmental 
Education Program” which provides 
strategies for identifying potential 
sources of funding. This publication can

be purchased for a $5.00 fee by writing 
to NAAEE, Publications and Member 
Services, P.O. Box 400, Troy, Ohio, 
45373.
Section VII. Grant Recipient Activities
Y. When can I  begin incurring costs?

Grant recipients may begin incurring 
costs on the start date that is identified 
in your grant agreement with EPA.
Since EPA plans to announce awards in 
the Spring of 1995, EPA recommends 
that you do not plan to begin incurring 
costs until June of 1995.
Z. When m ust proposed  activities b e  
com pleted?

EPA strongly encourages grant 
recipients to complete their projects 
within the time period specified in the 
pre-application. Extensions may be 
granted only in extenuating 
circumstances.
AA. May an applican t request F iscal 
Year 1995 fu n ds fo r  a project that 
extends beyond a one-year budget 
period?

Pre-applications submitted to EPA 
regional offices for up to $5,000 may 
request funds for only a one-year budget 
period. Pre-applications submitted to 
EPA regional offices or headquarters 
requesting funds of more than $5,000 
may request funds for up to a two-year 
budget period, although EPA strongly 
encourages applicants to request fluids 
for only a one-year budget period.
BB. Who w ill perform  projects and  
activities?

Thè Act requires that projects be 
performed by the applicant or by a 
person satisfactory to the applicant and 
EPA. All pre-applications must identify 
any person other than the applicant that 
will assist in carrying out the project
CC. What reports an d work products 
m ust grant recipients subm it to EPA an d  
when are they  due?

All grant recipients must submit three 
copies of their final report and three 
copies of all work products to the EPA 
project officer within 30 days after the 
expiration of the budget period. This 
report will be accepted as the final 
report unless the EPA project officer 
notifies you, within 30 days of your 
submittal date, that changes must be 
made. Grant recipients with projects 
that have a two-year budget period must 
also submit a progress report at the end 
of the first year. Grant recipients with a 
federal environmental education grant 
share greater than $5,000 may also be 
required to submit a quarterly or semi
annual progress report. Specific report

requirements will be identified in your 
award agreement with EPA.

DD. What does EPA plan  to do with the 
grant recip ien ts'fin al reports and fin al 
w ork products?

Copies of all final reports and final 
work products will be assembled in a 
central library at EPA headquarters. EPA 
will evaluate these final reports and 
final work products and may 
disseminate these items to others to 
serve as model programs.

Section VIII—Additional Information 
on Preparing Pre-Applications and for 
Fiscal Year 1996 Program

EE. W here can ¡g et additional 
inform ation in preparing m y pre- 
application?

EPA strongly encourages applicants to 
carefully read the solicitation notice. 
Many questions, such as when is the 
deadline for submitting pre-applications 
and what activities can be funded under 
this program, are answered in this 
solicitation. Nonetheless, if you need 
more information about this grant 
program or clarification about specific 
requirements in this solicitation notice, 
you may contact the EPA Environmental 
Education Division in Washington, DC 
for grant requests of more than $25,000 
or your EPA regional office for grant 
requests of $25,000 or less. A list of the 
names and telephone numbers of EPA 
representatives are listed at the end of 
this notice.

In addition, you may contact the 
National Consortium for Environmental 
Education and Training (NCEET) at the 
University of Michigan for general 
information on current environmental 
education activities and recent 
developments in the field [e.g., 
information about current in-service 
teacher education needs and 
opportunities as well as resources that 
identify environmental education 
organizations, curricula, and research). 
NCEET can also provide you with a list 
of all environmental education grants 
awarded by EPA in FY 1992, FY 1993, 
and FY 1994 as well as summaries of 
those projects completed under the FY 
1992 program. NCEET will not provide 
sample curricula nor will they evaluate 
products or funding proposals. NCEET 
was established in 1992 with financial 
support from EPA to facilitate teacher 
training opportunities. You may contact 
NCEET by writing to NCEET, School of 
Natural Resources, University of 
Michigan, Dana Building Ann Arbor, 
Michigan 48109-1115 or by calling 313- 
998-6726.
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FF. How can I  get inform ation on the 
F iscal Year 1996 EPA Environmental 
Education Grants Program?

After the Fiscal Year 1995 grants 
process is completed, EPA will develop 
an entirely new mailing list for the 
Fiscal Year 1996 solicitation. The Fiscal 
Year 1996 mailing list will include all 
applicants who submitted pre
applications for Fiscal Year 1995 as well 
as anyone else who specifically requests 
to be placed on the mailing list. If you 
did not submit a pre-application for 
Fiscal Year 1995 and you wish to be 
added to our mailing list to receive 
information on the Fiscal Year 1996 
Environmental Education Grants 
Program, you must mail your request— 
please do not telephone—along with 
your name, organization, address, and 
phone number to: U.S. Environmental 
Protection Agency, Environmental 
Education Division (1707), F Y 1996 
Environmental Education Grants 
Program, 401 M Street SW.,
Washington, DC 20460.

Approved by:
Loretta M. Ucelli,
Associate Administrator; Office o f 
Communications, Education and Public 
Affairs.

U.S; EPA Representatives and Mailing 
Addresses

U.S. EPA H eadquarters—For Grants 
Over $25,000

Mail pre-applications to: U.S. EPA, Env 
Ed Grants, Environmental Education, 
Division (1707/Room 333WT), Office 
of Communications, Education, and 
Public Affairs; 401 M Street, SW. 
Washington, DC 20460 

Information: George Walker or Kathleen 
MacKinnon, Environmental 
Education Specialists, 202-260-8619 
or 202-260-4951

l/.S, EPA R egional O ffices—For Grants 
o f  $25,000 or Less
EPA Region I—a ,  ME, MA, NH, RI, VT
Mail pre-applications to: U.S. EPA, 

Region I, Env Ed Grants, Henry 
Gurrell, Chief, Grants Information and 
Management Section, JFK Federal 
Building (PGI), Boston, MA 02203 

Hand-deliver to: One Congress Street, 
11th Floor, Mail Room, Boston, MA 
02114 (8am-4pm), Information: Maria 
Pirie, Environmental Education 
Coordinator, 617-565-9447

EPA Region R—NJ, NY, PR, VI
Mail pre-applications to: U.S. EPA; * 

Region Ö, Env Ed Grants, Grants 
Administration Branch, 26 Federal 
Plaza (room 1714), New York, Ny 
10278

Information: Teresa Ippolito, 
Environmental Education 
Coordinator, 212-264-2980

EPA Region HI—DC, DE, MD, PA, VA, 
WV
Mail pre-applications to: U.S. EPA; 

Region III, Env Ed Grants, Grants 
Management Chief (3PM71), Grants 
Management Section, 841 Chestnut 
Street, Philadelphia, PA 19107 i 

Information: Bonnie Smith or Amelia 
Libertz, Environmental Education 
Coordinators, 215-597-9076 or 215- 
597-9817

EPA Region IV—AL, FL, GA, KY, MS, 
NC, SC, TN
M ail pre-applications to: U.S. EPA, 
Region IV, Env Ed Grants, O ffice o f  
Public A ffairs (E2), 345 Courtland 
Street, NE., A tlanta, GA 30365
Information: Rae Hallisey, 

Environmental Education Office, 404— 
347-3004

EPA Region V—IL, IN, MI, MN, OH, WI
Mail pre-applications to:
U.S. EPA, Region V, Env Ed Grants, 

Grants Management Section (MC- 
10J), 77 West Jackson Boulevard, 
Chicago, IL 60604

Information: Suzanne Sane, 
Environmental Education j 
Coordinator, 312-353-3209

Region VI—AR, LA, NM, OK, TX
Mail pre-applications to: U.S. EPA, 

Region VI, Env Ed Grants,
* Environmental Education Coordinator 

(6X), 1445 Ross Avenue, Dallas. TX 
75202

Information: Sandy Sevier, 
Environmental Education 
Coordinator, 214-655—2204

Region VII—IA, KS, MO, NE
Mai) pre-application to: U.S. EPA, 

Region VII, Env Ed Grants, Grants 
Administration Division, 726 
Minnesota Avenue, Kansas City, KS 
66101

Information: Rowena Michaels, 
Environmental Education ; 
Coordinator, 913-551-7003

Region VIII—CO, MT, ND, SD, UT, WY
Mail pre-applications to: U.S. EPA, 

Region VIII, Env Ed Grants, 99 9 18th 
Street (80EA), Denver, CO 80202- 
2466

Information : Cece Forget, 
Environmental Education 
Coordinator, 303-294-1113

Region IX—AZ, CA, HI, NV, American
Som oa, Guam, Northern Marianâs,
R epublic o f  Palau
Mail pre-applications to: U.S. EPA, 

Region DC, Env Ed Grants,! Office of 
Public Affairs (E2), 75 Hawthorne 
Street, San Francisco, CA 94105

Information: Ida Tolliver; 
Environmental Education: 
Coordinator, 415-744-1581 or 1582

Region X—AK, ID, OR, WA
Mail pre-applications to: U.$. EPA, 

Region X, Env Ed Grants, Public 
Information Center (SO-143), 1200 
Sixth Avenue, Seattle, WA 98101

Information: Sally Hanft, Environmental 
Education Coordinator, 2Ö6-553-1207

BILLING CODE 6560-MMM
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T h is  i s  a  stan d ard  form  u se d  b y  a p p lica n ts  
a s  a  re q u ired  fa cesh ee t fo r  p re a p p lica tio n s  
an d  a p p lica tio n s  su b m itted  fo r  F e d e ra l 
a ss is ta n ce . I t  w ill  b e  u se d  b y  F e d era l a g e n c ie s  
to  o b ta in  a p p lica n t c e rtifica tio n  th a t S ta te s  
w h ic h  h av e esta b lish ed  a  re v iew  an d  
co m m e n t p ro ced u re  in  re sp o n se  to  E x ecu tiv e  
O rd er 1 2 3 7 2  an d  h a v e  se le c te d  th e  program  
to  b e  in c lu d e d  in  th e ir  p ro cess , h a v e  b e e n  
g iv en  an  o p p o rtu n ity  to  re v iew  th e  
a p p lic a n t’s  su b m issio n .

Item  an d  E n try

1. S e lf-ex p la n a to ry .
2 . D ate a p p lica tio n  su b m itted  to  F ed era l 

ag en cy  (o r S ta te  i f  a p p lica b le ) & a p p lica n t’s  
c o n tro l n u m b er ( i f  a p p lica b le ).

3 . S ta te  u se  o n ly  ( i f  a p p lica b le ).
4 . I f  th is  a p p lica tio n  is  to  c o n tin u e  o r  

re v ise  a n  e x is t in g  aw ard , e n te r  p re sen t 
F e d e ra l id e n tif ie r  n u m ber. I f  fo r a  n ew  
p ro je c t , lea v e  b lan k .

5 . Legal n am e o f  a p p lica n t, n am e o f  
p rim ary  org an iza tio n a l u n it  w h ich  w il l  
u n d e rtak e  th e  a s s is ta n t»  a c tiv ity , co m p le te  
a d d re ss  o f  th e  a p p lic a n t, a n d  n a m e a n d  
te le p h o n e  n u m b er o f  th e  p erso n  to  c o n ta c t o n  
m a tters  re la ted  to  th is  a p p lica tio n .

6 . E n te r  E m p lo y er Id e n tif ica tio n  N u m ber 
(EIN ) as a ssig n ed  b y  th e  In tern a l R ev en u e  
S e rv ic e .

7 . E n te r  th e  ap p rop riate  le tte r  in  th e  sp a ce  
p ro v id ed .

8 . C h e ck  ap p ro p riate  b o x  an d  e n te r  
a p p ro p ria te  le tte r (s) in  th e  sp ace(s ) p rov id ed : 
— “ N ew ”  m ea n s a  n ew  a ss is ta n ce  aw ard .
— “ C o n tin u a tio n ” m ea n s a n  e x te n s io n  fo r  a n  

a d d itio n a l funding/budget p erio d  fo r  a  
p ro je c t  w ith  a  p ro jec te d  co m p le tio n  date. 

— " R e v is io n ”  m ea n s  an y  ch a n g e  in  th e  
F e d e ra l G o v ern m en t’s  f in a n c ia l o b lig a tio n  
o r  c o n tin g e n t l ia b ility  from  a n  e x is t in g  
o b lig a tio n .

9 . N am e o f  F e d era l ag en cy  from  w h ic h  - 
a s s is ta n c e  i s  b e in g  requ ested  w ith  th is  
a p p lic a tio n .

1 0 . U se  th e  C a ta lo g  o f  F e d era l D o m estic  
A ss is ta n ce  n u m b er an d  tit le  o f  th e  program  
u n d e r w h ic h  ass is ta n ce  is  requ ested .

1 1 . E n te r  a  b r ie f  d e scr ip tiv e  t i t le  o f  th e  
p ro je c t. I f  m o re  th a n  o n e  program  is  
in v o lv ed , y o u  sh o u ld  ap p en d  an  e x p la n a tio n  
o n  a  se p a ra te  sh eet. I f  a p p ro p ria te  (e .g ., 
c o n s tru ctio n  o r  re a l p rop erty  p ro je c ts ) , a tta ch  
a  m ap  sh o w in g  p ro je c t lo ca tio n . F o r  
p re a p p lica tio n s , u se  a  sep ara te  s h e e t to  
p ro v id e  a  su m m ary  d e scrip tio n  o f  th is  
p ro je c t. A ls o  c ir c le  a  b  c  o r  d  to  in d ica te  th e  
fo c u s  o f  p ro je c t  a s  d e scrib ed  in  S e c t io n  1.2 o f  
S o lic ita tio n  N otice .

12 . L is t o n ly  th e  largest p o litic a l e n tit ie s  
a ffec ted  (e .g ., S ta te , co u n tie s , c it ie s ) .

1 3 .  Se lf-ex p lan ato ry .
1 4 . L is t  th e  a p p lica n t’s  C o n g ressio n a l 

D is tr ic t a n d  an y  D istric t(s) a ffe c te d  b y  th e  
prog ram  o r p ro ject.

1 5 . A m o u n t requ ested  o r  to  b e  contributed  
d u rin g  th e  f ir s t  fiinding/budget p erio d  b y  
e a c h  co n trib u to r . V a lu e  o f  in -k in d  
c o n trib u tio n s  sh o u ld  b e  in c lu d e d  o n  
a p p ro p ria te  l in e s  a s  a p p lica b le . I f  th e  action  
w ill  re s u lt  in  a  d o lla r  ch a n g e  to  a n  ex istin g  
aw ard , in d ic a te  only th e  am o u n t o f  th e  
ch a n g e . F o r  d e cre a se s , e n c lo s e  th e  am ounts 
in  p a re n th e ses . I f  b o th  b a s ic  an d  
su p p le m e n ta l am o u n ts  a re  in c lu d e d , show  
b reak d o w n  o n  an  attach ed  sh eet. F o r  
m u ltip le  p ro g ram  fu n d in g , u s e  to ta ls  and 
sh o w  b re ak d o w n  u sin g  sa m e categ ories as 
ite m  15 .

1 6 . A p p lica n ts  sh o u ld  c o n ta c t th e  State 
S in g le  P o in t o f  C o n tact (SP O C ) fo r Federal 
E x e cu tiv e  O rd er 1 2 3 7 2  to  d e term in e  whether 
th e  a p p lic a tio n  i s  su b je c t  to  th e  S ta te  
in terg o v e rn m e n ta l re v iew  p ro cess .

1 7 . T h is  q u e s tio n  a p p lie s  to  th e  applicant 
o rg a n iz a tio n , n o t th e  p erso n  w h o  signs as the 
a u th o riz ed  re p resen ta tiv e . C ategories o f  debt 
in c lu d e  d e lin q u e n t a u d it d isa llo w an ces, 
lo a n s  a n d  ta x e s .

1 8 . T o  b e  sig n ed  b y  th e  au th orized  
re p re se n ta tiv e  o f  th e  a p p lica n t. A  co p y  o f the 
g o v ern in g  b o d y ’s  au th o riza tio n  for you  to 
sign  th is  a p p lica tio n  as o ff ic ia l representative 
m u st b e  o n  f i le  in  th e  a p p lica n t’s  o ffice . 
(C erta in  F e d e ra l a g e n c ies  m a y  requ ire  that 
th is  au th o riz a tio n  b e  su b m itted  as part o f the 
a p p lic a tio n .)

BILLING CODE 6560-50-M
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APPLICATION FOR  
FED ER A L ASSISTAN CE

S/OATlSUANiTTiO

10/10/94
A ooK ant toantifiar

t  T v a t oa Bi*b«MSStOf*
Am a c a m a  fN aaopncaiton  
Q C e n a d v c w n  : Q  C onatrucaon

QB N onC onatruction  Q  Non-Con » ru cn o n

S  DATI MSe t n e o  IT  STATI S u ta  A oow auon toam itier

a  OATi a i c i r v t o  I t  t io c a a l  AOCMcr Paoaw f tdanufiar

ft. 4P*LlCAS»T«M«OtHiATK>M

C lean—Up S chool “fSEToSental Office
M a w  (gnm on county. f la w , am no c o w ;

100 State Street 
Belle View, Green County 
Any State 12345

Mama a n d  taw onona num ber of tn o  now o  io  b e  c o n tac ted  on  m a tta *  
iM  aoPHcacon (g*va w o o  c o d a i

Villie Doitt (123)456-7890

a. CMatOVODMNTiaiCATIOM MUMiCO (flMI;cun2 - 3 4 I 6 1 8 9
a. m  oo  aoftXATtow

8  Nan Q  ConMuMon

a P»n»on oma* aoo'oo'>ata tattartsi m Donasi [ j  f”"”1 
*  fncwaaa A»«* 8 Oacraaaa o» v o
0  Oacraaaa Duration Orna» (toacifyt

6

t TY*t oa aooucamt iaw*r asproonaw wiwr <r* 60«;
*  Stata h tnwoandant School Oat

• Slaw Canwoffad tnawnion d  WQwar 
J "̂waia Unwowiy 
K Indian Tnba 
L moivwuaf

mumceaf M Profit Orgahicaton
* Soocaai Oiaoct N Ot*ar (Soocify* _______________

*  Suta |rfgR
• o  < 7

v.MulWtfWi

mam*  o* r t o f u i  agcmct

U.S. EPA
ta. CATaioO o a  » f D I W l  DOMCroC 1U 4T M C I NVM M *

rtn.t Environmental Educational Grants

1 t voitcaimvc mu ça aaoucoMn aoojepr
O' Ü '

i l  aacas aaaecno •» aaojICT Icmot cownnas awiaa a«c j

Green and Surrounding Counties

Teacher environmental workshop: 
behavioral changes in setting positive 
influences on students

il aaoaostooagjtcr t« constistooru. ounttcrs oa
S tan  D ata

06/01/95
Ending Oata

05/31/96

a  Aoobcani

02
6 PrOfOCt
01, 02, 03

•< (STTMATIO aunOlNO
a faoarai

1 5 , 0 0 0 00

b Aooncam • 1 , 6 6 7 «

c Stata 1 00

d cacai t  00

a Ornar 1 00

f Ptogtam tricoma o 00

e total 1 6,667°°

«• •» aa#u c a t ìo n  suajecr to  a e v u w  t v  s t a t i o t i c v n v t  oaoca u j r *  woctut 
a  r £ S  TVitS PPEAPPLCATIONf APPLICATION WAS m a d e  a v a il a b l e  t o  tw e  

s t a t e  EXECUTIVE O «0€ «  123?2 PROCESS *0«  « E V € W  ON

DATE

NO S3 PROGRAM IS NOT COVERED «T E 0  12372

□  OP PAOGPAM HAS NOT SEEN SElECTEOtT STATE POP RCVCW

17. w  THf APAUCAMT MUNOVCNT ON AMV F IM IU L  

n  Taa if *Y#a.* attAch an  aapw naoon B  No

---------  -------------- —  — — w i ,i h h  w i i r i M ' i ' i n n  n r «  w w v n s n i  f i v s  v w t

AUTHOatCTB or THf SOTTANINO iOOV oa TVf APAUCAMT AMO TW| APALICAMT WILL COMN.T WITH TWt ATTACMO ASaUfUMCtt 0  TW ASSISTAMCI rf AWAAOtO

•  r *oad Name o< A u m o n n d  P aow sen tativeGertrude Smith
P  S c r it tu ra  c< Auiryy.nw P a o rM n ta tiy «

b TJP  . ,S u p e r in te n d e n t
c  Ta Mono na  « u n o * '
123-456-0987
a  Oa«a S<g«ad

10/10/94
S ta n o a w  f  oA* «2«"r  H W  8w *  

fraacnoao oy Ow8 Gk U* A l t !
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All applications should contain a 
breakdown by the object class categories 
[shown in Lines a-k if Section B.
; Section B Budget Categories

In the column headings (1) through 
1(4), enter the titles of the same 
programs, functions, and activities 
[shown on Lines 1-4, Column (a),
Section A. When additional sheets are 
prepared for Section A, provide similar 
column headings on each sheet. For 
each program, function or activity, fill 
In the total requirements for funds (both

Federal and non-Federal) by object class 
categories.

Lines 6a-i—Show the totals of lines 
6a to 6h in each column.

Line 6j—Show the amount of indirect 
cost.

Line 6k—Enter the total of amounts 
on Lines 6i and 6j. For all applications 
for new grants and continuation grants 
the total amount in column (5), lin e  6k, 
should be the same as the total amount 
shown in Section A, Column (g), Line 5. 
For Supplemental grants and changes to 
grants, the total amount of the increase 
or decrease as shown in Columns (1)—
(4), Line 6k should be the same as the

sum of the amounts in Section A, 
Columns (e) and {f) on Line 5.

Line 7—Enter the estimated amount 
of income, if any, expected to be 
generated from this project. Do not add 
or subtract this amount from the total 
project amount. Show under the 
program narrative statement the nature 
and source of income. The estimated 
amount of program income may be 
considered by the Federal grantor 
agency in determining the total amount 
of the grant,

BILLING CODE 6560-60-M
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Administration for Children and Families

Fiscal Year 1994 Family Violence 
Prevention and Services Discretionary 
Funds Program; Availability of Funds and 
Request for Applications; Notice
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Administration for Children and 
Families
[Program Announcement No. OCS 94-08]

Fiscal Year 1994 Family Violence 
Prevention and Services Discretionary 
Funds Program; Availability of Funds 
and Request for Applications
AGENCY: Office of Community Services, 
Administration for Children and 
Families (ACF), Department of Health 
and Human Services.
ACTION: Announcement of the 
availability of funds and request for 
applications under the Office of 
Community Services Family Violence 
Prevention and Services Program.

SUMMARY: The Office of Community 
Services (OCS) announces its Family 
Violence Prevention and Services 
discretionary funds program for fiscal 
year (FY) 1994. Funding for grants 
under this announcement is authorized 
by the “Child Abuse, Domestic 
Violence, Adoption, and Family 
Services Act of 1992,” Public Law 102— 
295, governing discretionary programs 
for family violence prevention and 
services. This announcement contains 
all forms and instructions for submitting 
an application.
DATES: The closing date for submission 
of applications is August 1,1994. 
ADDRESSES: Applications may be mailed 
to the Department of Health and Human 
Services, Administration for Children 
and Families, Division of Discretionary 
Grants, 370 L’Enfant Promenade, SW., 
6th Floor (OCS 94-08), QFM/DDG, 
Washington, DC 20447 

Hand delivered applications are 
accepted during the normal working 
hours of 8 a.m. to 4:30 p.m., Monday 
through Friday, on or prior to the 
established closing date at: 
Administration for Children and 
Families, Division of Discretionary 
Grants, 9 0 1 D Street, SW., 6th Floor 
(OCS 94-08), OFM/DDG, Washington, 
DC 20447.
FOR FURTHER INFORMATION CONTACT: 
Administration for Children and 
Families, Office of Community Services, 
Division of State Assistance, 370 
L’Enfant Promenade, SW., Washington, 
DC 20447. Telephone (202) 401-9233. 
SUPPLEMENTARY INFORMATION: The Office 
of Community Services, Administration 
for Children and Families, announces 
that applications are being accepted for 
funding for FY 1994 projects on Public 
Information/ Community Awareness for 
the Prevention of Domestic Violence;

Historical Black Colleges and 
Universities (HBCUs) Institutional 
Outreach Activities in Support of 
Comprehensive Family Violence 
Prevention Activities (Outreach and 
Prevention); and Domestic Violence/ 
Child Welfare Services Collaboration:

This program announcement consists 
of four parts. Part I provides information 
on the family violence program and the 
statutory funding authority applicable to 
this announcement.

Part II describes the priority areas 
under which applications for FY 1994 
family violence funding are being 
requested.

Part III describes the review process.
Part IV provides information and 

instructions for the development and 
submission of applications.

The forms to be used for submitting 
an application follow Part IV. Please 
copy and use these forms in submitting 
an application under this 
announcement. No additional 
application materials are available or 
needed to submit an application.

Applicants should note that grants to 
be awarded under this program 
announcement are subject to the 
availability of funds.
Part I. Introduction

Title lH of the Child Abuse 
Amendments of 1984, (Pub. L. 98-457, 
42 U.S.C. 10401, et seq .) is entitled the 
Family Violence Prevention and 
Services Act (the Act). It was first 
implemented in FY 1986 and 
reauthorized and amended for fiscal 
years 1993 through 1995 by Congress on 
May 28,1992 by Public Law 102-295. 
Funds under the Act are awarded to 
States and Indian Tribes to assist in 
supporting programs and projects to 
prevent incidents of family violence and 
to provide immediate shelter and 
related assistance for victims of family 
violence and their dependents.

Family violence prevention funds 
have served to supplement many 
already established community-based 
family violence prevention and service 
activities. These funds also have 
allowed States and Tribes to expand 
current service programs and establish 
additional new centers in rural and 
underserved areas, on Native American 
Reservations, and in Alaskan Native 
Villages and Regional Corporation areas. 
In most areas, there is private sector as 
well as State and local funding for these 
emergency shelters.

The Department, through the Family 
Violence Prevention and Services Act, 
has provided technical assistance grants 
to several State Coalitions Against 
Domestic Violence, and to several 
nonprofit organizations to assist shelter

operators and service providers to 
improve their service delivery, and also; 
to support better planning, coordination 
and information exchange.

In addition to the grants that were 
initially made available in FY 1986, the 
Department also has supported: The 
operation of the Clearinghouse on 
Family Violence Information; research 
activities with the Department of 
Justice; regionally based training and ; 
technical assistance for State and local 
law enforcement personnel through the 
Department of Justice; and grants for 
technical assistance and training for 
State and local public and private 
nonprofit agencies administering the ’ 
family violence program.

During FY 1993, the Department 
continued to make grant awards that 
enhanced public information and 
community awareness strategies and 
activities. Twenty-one grant awards for 
public information and community 
awareness were made during FY 1993 to 
private non-profit organizations 
representing Native Americans, Haitian 
Americans, Asian Americans, and 
community coalitions. These grant 
awards provided support to various 
organizations in their efforts to prevent 
family violence and to make their 
communities aware of the nature and 
prevalence of domestic violence as well 
as the services available for prevention 
activities.

Six grant awards were made dining 
FY 1993 to demonstrate model training 
for domestic violence prosecutors that 
would provide improved access and 
legal representation for domestic 
violence victims. A national resource 
center for domestic violence and three 
special issue resource centers also were 
established during FY 1993. The 
national resource center and the special- 
issue resource centers will provide 
resource and service information, 
training, and technical assistance to 
Federal, State, and Indian tribal 
agencies, as well as to local domestic 
violence programs and to professionals 
and other individuals who provide 
services to victims of domestic violence.
Part II. Fiscal Year 1994 Family 
Violence Projects
1. Priority Area Number FV01-94:

Public Information/Community 
Awareness Campaign Projects for i 
the Prevention of Family Violence \ 

Purpose: To assist in the development ; 
of public information and community j 
awareness campaign projects and 
activities that will serve as information < 
models for the prevention of family 
violence. These projects should provide! 
information on resources, facilities, and j
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I service alternatives available to family 
violence victims and their dependents, 
community organizations, local school 

l districts, and other individuals seeking 
assistance.

Eligible A pplicants: State and local 
[agencies, Territories, and Native 
American Tribes and Tribal 

¡Organizations who are, or have been, 
[recipients of Family Violence 
{Prevention and Services Act grants; 
|State and local private non-profit 
agencies experienced in the field of 
family violence prevention; and public 
•and private non-profit educational 
(institutions, community organizations 
and community-based coalitions, and 
[other entities that have designed and 
implemented family violence 
prevention information activities or 
[community awareness strategies,
■ Background: Based on the 
¡encouraging response to the 
announcement for public information 
-and community awareness grants for 
¡family violence prevention in Federal 
[fiscal years 1992 and 1993, ACF plans 
to again make these grants available in 
T Y 1994.
I The public information/community 
awareness grant awards have spawned 
very effective informational activities at 
the local levels. These grants bave 
assisted community organizations to 
[focus on and emphasize prevention, 
[helped to make available public service 
¡announcements and legal brochures in 
several different languages, including 
Russian and Vietnamese, and have 
assisted in the implementation of 
Conflict resolution activities in 
[elementary, middle and high school 
[curricula.
I The goal of this priority area is to 
¡continue to add credible and persuasive 
[information to the arsenal of weapons 
¡necessary and available to community 
[organizations to help break the so-called 
[“cycle of family violence.” The 
[continuation of these efforts will help 
[assure that individuals, particularly 
[within minority communities, are aware 
jof available resources and alternative 
responses for the resolution and the 
prevention of violence. The proposed 
¡grant awards will provide support for a 
model that provides for a more informed 
individual and thus, more effective 
prevention strategies on the part of that 
[individual.
f The focus of this priority area requires 
the development and implementation of 
¡an innovative public information 
campaign model that may be used, for 
example, by public and private 
agencies, schools, churches, boys and 
girls clubs, community organizations, 
[and individuals. The ACF support for 
phe continued increase of information

on services and other alternatives for the 
prevention of family violence promotes 
the concepts that this behavior is 
unacceptable and that victims, their 
dependents, and perpetrators need to be 
provided with remedial and service 
options for their particular situations.

Accurate information is critical to any 
community awareness strategy and 
activity. How information is 
communicated must be modified where 
communication barriers may exist 
because of perceived or real language 
differences and cultural insensitivities.

Minimum Requirem ents fo r  Project 
Design: In order to successfully compete 
under the priority area, the applicant 
should:

• Present a plan for c om m unity  
awareness and public information 
activities that clearly reflect how the 
applicant will coordinate with public 
agencies and with other c om m unity  
organizations and institutions active in 
the field of family violence prevention.

• Describe, as an element of the plan, 
a proposed model approach to the 
development of a public information 
campaign and identify the specific 
audience(s), community (les), and 
groups with the highest prevalence of 
domestic violence that will be educated 
in the prevention of family violence.

• Include, as critical elements in the 
plan:

• A set of achievable objectives and a 
description of the population groups, 
relevant geographic area, and the 
evaluation components to be used to 
measure progress and the overall 
effectiveness of the campaign;

• Applicants must also describe their 
intended strategies for test marketing 
their development plans and give 
assurances that effectiveness criteria 
will be implemented prior to finalizing  
the plan;

• The development and use of non- 
traditional sources as information 
providers (applicants should present 
specific plans for the use of local 
organizations, businesses and 
individuals in the distribution of 
information and materials);

• The identification of the media to 
be used in the campaign and the 
geogpphic distribution of the campaign;

• How the applicant would be 
responsive to and demonstrate its 
sensitivity towards minority 
communities and their cultural 
perspectives; and

• Provide a description of the kind, 
volume, distribution, and timing of the 
proposed information with assurances 
that the public information campaign 
activities will not supplant or lower the 
current frequency of public service 
announcements.

Project Duration: The length of the 
project should not exceed 12 months.

F ederal Share o f  the Project: The 
maximum Federal share of the project is 
not to exceed $35,000 for the 1-year 
project period. Applications for lesser 
amounts also will be considered under 
this priority area.

M atching Requirem ent: Grantees must 
provide at least 25 percent of the total 
cost of the project. The total approved 
cost of the project is the sum of the ACF 
share and the non-Federal share. The 
non-Federal share maybe met by cash or 
in-kind contributions, although 
applicants are encouraged to meet their 
match requirements through cash 
contributions. Therefore, a project 
requesting $35,000 in Federal funds 
(based on an award of $35,000 per 
budget period), must include a match of 
at least $11,660 (25% of total project 
cost).

Antioipotoci Fiutm h «*  aif Urn«fa  at t>
Funded: It is anticipated that three 
projects will be funded at the maximum 
level; more than three projects may be 
funded depending on the number of 
acceptable applications for lesser 
amounts which are received.

CFDA: 93.671 Family Violence 
Prevention and Services: Family 
Violence Prevention and Services Act, 
as amended.

2. Priority Area Number FV02-94:
Historical Black Colleges and 

Universities (HBCUs) Institutional 
Outreach Activities in Support of 
Comprehensive Family Violence 
Prevention Activities (Outreach and 
Prevention);

Purpose: To assist in the development 
of public information materials, 
educational strategies, and community 
activities for families that will focus on 
family violence pnsmsntlon era a port of 
a comprehensive approach to improve 
and enable family-focused 
interventions. It is expected that these 
interventions which are directed 
towards families will increase the 
awareness of violence and decrease its 
incidence and impact in minority 
communities. In these efforts the 
responding institutions should enlist 
the energy and cooperation of 
significant community institutions, 
community organizations, and 
individuals to serve as models and to 
provide information on resources, 
services, facilities, and alternatives to 
violence in the family.

Eligible A pplicants: The Office of 
Community Services, Administration 
for Children and Families invites 
Historically Black Universities and 
Colleges to submit applications for
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projects that will provide for the 
development, implementation and 
operation of comprehensive family 
violence prevention strategies and for 
the dissemination of informational and 
resource materials for the prevention of 
family violence in our minority 
Communities. Successful applicants for 
♦his priority area will not be precluded 
from applying in response to a 
subsequent announcement.

BacKground: The goal of this priority 
area is to provide support for the 
inclusion of “family violence 
prevention” in a comprehensive 
approach which considers 
environmental and cultural factors in 
plans for intervention and violence 
prevention strategies in minority 
c o m m u n it i e s .  Historical Black Colleges 
and Universities in  their relationships 
with m in o r i t y  c o m m u n i t i e s  and their 
residents offer an opportunity for the 
exchange and development of
Umuf mil t o idmw mid tty|li'OHidl6g tO tb6
prevention of violence in general. This 
effort will make it possible to capture, 
consider and utilize the ideas for 
violence prevention that exist in the 
minority communities, particularly in 
response to the problems of racism and 
poverty. The utilization of HBCUs in 
this effort will make available the 
considerable expertise* experience, and 
resources to be found in these 
institutions.

Family violence prevention activities 
encompass a wide range of activities 
that include the teaching of conflict 
resolution skills, the implementation of 
intervention strategies, and the 
development of informational materials 
on available resources and services. 
Family violence prevention may be 
viewed as the sum of activities which 
are guides to acceptable behavior. For 
example, activities that may be a part of 
the fam ily violence prevention equation 
provide parenting skills and techniques, 
emphasize self-esteem for our youth, 
stress the importance of higher 
education as a conduit to a better 
lifestyle, and identify the means of 
avoiding negative health consequences 
such as AIDS and other sexually 
transmitted diseases.

Family violence prevention needs to 
be considered as a part of an overall 
violence prevention strategy. With this 
particular perspective the 
Administration for Children and 
Families is interested in applications 
that address;

Overall strategies for violence 
prevention activities that focus on 
educational and training efforts, 
outreach activities and supportive 
services, and the role and impact of 
community institutions;

Cooperative networks and 
collaborative approaches within the 
minority communities for the 
prevention of anti-social and violent 
behavior and that facilitate the 
implementation of family violence 
preventive efforts;

Intervention approaches concerned 
with building upon family values 
within minority families;

Institutional intervention strategies 
utilizing resources such as alumni, 
fraternities and sororities, the African 
American religious community, and 
volunteers from the community in 
general; and

The identification of data gathering, 
informational and research activities 
that are needed to identify, support, and 
implement the long-term strategic 
interventions to reduce “Black on 
Black” crime in general and family 
violence in the African American 
com m un ity  In particular. -
Minimum Requirem ents fo r  Project 
Design:

In order to successfully complete 
under this priority area, the applicant 
should:

• Prepare and submit an application 
that clearly reflects how the applicant 
will coordinate with other community 
organizations, agencies, institutions, 
and individuals active in the field of 
family violence prevention;

• Describe, as a major element, the 
significant prevention efforts that are a 
part of the educational and training, 
outreach, and supportive service 
strategies; and

• Describe, as an element of the plan, 
the proposed approach to a public 
information/community awareness 
strategy and identify the specific 
audience, community(s), and target 
group(s) oh which the efforts will be 
focused.

• Describe, as an element of the plan, 
the intended strategies for test 
marketing the development plans and 
give assurances that effectiveness 
criteria will be implemented prior to 
finalizing the plan;

• Include as critical elements in the 
plan:

• The development and use of n o "  
traditional . sources as information 
providers and in outreach efforts;

• The specific interventions to be 
modeled and their responsiveness and 
sensitivity to the general violence in the 
African American community;

• A set of achievable objectives and 
the evaluation components that ate to be 
used to measure the degree of success in 
achieving the objectives as well as the 
assessment of the programs impact.

Project D uration: The length ofthe 
project should not exceed 17 months.

F ederal Share o fth e  Project: The 
m axim um  Federal share of the project is 
not to exceed $40,000 for the 17-month 
project period. Applications for lesser 
amounts also will be considered under 
this priority area.

M atching Requirem ent: Grantees must 
provide at least 25 percent of the total 
cost of the project. The total approved 
cost of the project is the sum of the ACF 
share and the non-Federal share. The 
non-Federal share maybe met by cash or 
in-kind contributions, although 
applicants are encouraged to meet their 
match requirements through cash 
contributions. Therefore, a project 
requesting $40,000 in Federal funds 
(based on an award of $40,000 per 
budget period), must include a match of 
at least $13,333 (25% of total project 
cost). ; i ■ - ■ _

A nticipated Number o f  Projects to be 
Funded: It is anticipated that three 
projects may be funded at the maximum 
level; more than three projects may be 
funded depending on the number of 
acceptable applications for lesser 
amounts which are received.

CFDA: 93.671 Family Violence 
Prevention and Services: Family 
Violence Prevention and Services Act, 
as amended.
3. Priority Area Number FV03-94:

Domestic Violence/Child Protective 
Services Collaboration:

Eligible A pplicants: State and local 
child protection agencies; Other State 
and local agencies, Territories, and 
Native American Tribes and Tribal 
Organizations who are recipients, or 
have been recipients, of Family 
Violence Prevention and Services Act 
grants; private nonprofit child welfare 
agencies; domestic violence advocacy 
organizations; and domestic violence 
State coalitions. Applicants must submit 
a signed Letter of Agreement between 
the public agency representing the child 
welfare/child protection responsibilities 
and the organization or coalition 
representing domestic violence 
advocacy organizations and their 
concerns. Either signatory to the 
Agreement may be the principal grantee. 
The Agreement to be submitted will 
specifically indicate the role each 
participant organization has in the 
implementation of the proposed project. 
Because the successful implementation 
of a proposed project would have 
implications for systemic/procedural 
change in the child welfare and/or the 
domestic violence community, the 
Letter of Agreement is mandatory.

Purpose: To develop effective 
strategies for domestic violence services
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integration into child protection systems 
and strategies. To offer the applicant 

! organizations an opportunity to design, 
develop, and collaborate on one of 
several issues or areas of concern 
between the child protection system and 

| the domestic violence community.
1 Efforts are to be focused on the 
! development of curricula and materials 
; and the implementation of training to be 
available. The training of child 
protection representatives and domestic 

? violence advocates will be to enable the 
most efficient and effective response 
when encountering woman abuse in the 
course of child abuse and neglect 
investigations. Protocols for effective 
strategies of intervention need to be 
designed* developed and put in place to 
allow for the child protection system to 
assist and utilize the non-offending 
parent to protect her children.

Applicants may propose to do one or 
more of the following: Plan and 
implement the training of child 
protection service workers, supervisors 
and soda! services providers on the 
relationship of domestic violence and 
child abuse and neglect; develop and 
implement domestic violence 
responsive policies to be adopted by the 
Statewide child protection services 
system; develop and implement through 
the child protection system a domestic 
violence specific curriculum which will 
become part of a mandatory training 
program; develop and implement 
Memoranda of Understanding between 
the child protection system and the 
domestic violence statewide system; 
and gather and submit data correlating 
abuse between adult partners and child 
abuse and neglect.

Background: Based on a recent review 
of the literature, it has become evident 
that in the homes where the woman is 
battered the children were themselves 
more likely to be victims of child abuse 
and negleqt. Domestic violence is 
surfacing as one of the highest risks to 
children. Domestic violence represents 
physical endangerment to the child as 
well as the possibility for 
developmental delay.

In 1985, there were an estimated 
7 9 5 ,0 0 0  abused children between the 
ages of 3 and 17 living in two-parent 
households (Gelles, Strauss, 1987). 
According to these studies, men are the 
main perpetrators of domestic violence 
and commit 95 percent of all assaults on 
women, hi 70 percent of households in . 
which women are abused,, the men 
commit child abuse (Schecter, 1982).
Also, ip 7 0  percent of child abuse cases „. 
bcated at Boston Children's Hospital in 
1991, the mother was abused as well.

In an attempt to establish the actual 
relationship between child abuse and

battering in families, 116 mothers of 
children “darted” or flagged in a single 
year for abuse or neglect at a 
metropolitan hospital were studied by 
Stark and Flitcraft (1984). These 
examinations revealed that 45 percent of 
die abused children had mothers who 
themselves were being physically 
abused and another 5 percent had 
mothers whose relationships were “full 
of conflict,” although abuse was not 
verified. Bowker, Arbitell and McFerron 
(1988) reported that children whose 
mothers had been battered were more 
likely to be physically abused and less 
likely to be “neglected” than children 
whose mothers had not been battered. In 
Kilberman and Munson's (1987) 
research, they found evidence of 
physical and/or sexual abuse of children 
in 20 of the 60 cases they studied. They 
concluded: "There seems to be two 
styles of abuse: the husband beats the 
wife who beats the children, and/or the 
husband beats both his wife and 
children.”

Project Duration: The length of the 
project should not exceed 17 months.
1 Federal ¡Share o f  the Project: The 

maximum Federal share of the project is 
not to exceed $50,000 for the 17 month 
project period. Applications for lesser 
amounts also will be considered for this 
project.

M atching R equirem ent: Grantees must 
provide at least 25 percent of the total 
eost of the project. The total approved 
cost of the project is the sum of the ACF 
share and die non-Federal share. The 
non-Federal share maybe met by cash or 
in-kind contributions, although 
applicants are encouraged to meet their 
match requirements through cash 
contributions. Therefore, a project 
requesting $50,000 in Federal funds 
(based on an award of $50,000 per 
budget period), must include a match of 
at least $16,666 (25% of total project 
eost).

A nticipated N um ber o f  Projects to b e  
Funded: It is anticipated that five 
projects may be funded at the m a x im u m  
level; more than five projects may be 
funded depending on the number of 
acceptable applications for lesser 
amounts which are received.

CFDA: 93.671 Family Violence 
Prevention and Services: Family 
Violence Prevention and Services Act, 
as amended.
Part III—The Review Process 
A. E ligible A pplicants

Before applications are reviewed, 
each application will be screened to 
determine that the applicant 
organization is  an eligible applicant as 
specified under the selected priority

area. Applications from organizations 
which do not meet the eligibility 
requirements for the priority area will 
not be considered or reviewed in the 
competition, and the applicant will be 
so informed.

Each priority area description 
contains information about the types of 
agencies and organizations which are 
eligible to apply under that priority 
area. Since eligibility varies among 
priority areas, it is critical that the 
“Eligible Applicants” section under 
each specific priority area be read 
carefully.

Only agencies and organizations, not 
individuals, are eligible to apply under 
any of the priority areas. On all 
applications developed jointly by more 
than one agency or organization, the 
applications must identify only one 
organization as the lead organization 
and official applicant The other 
participating agencies' and organizations 
can be included as co-participants, 
subgrantees or subcontractors.

Any non-profit agency which has not 
previously received an award from the 
U. S. Department of Health and Human 
Services must submit proof of non-profit 
status with its grant application.

The non-profit agency can accomplish 
this by either making reference to its 
listing in the Internal Revenue Service’s 
(IRS) most recent list of tax-exempt 
organizations or submitting a copy of its 
letter jfrom the IRS under IRS Code 
Section 501(e)(3). ACF cannot fund a 
non-profit applicant without acceptable 
proof of its non-profit status.
B. Review  Process and Funding 
D ecisions

Timely applications will be reviewed 
and scored competitively. Experts in the 
field, generally persons from outside of 
the Federal government, will use the 
appropriate evaluation criteria listed 
later in this Part to review and score the 
applications. The results of this review 
are a primary factor in making funding 
decisions.

OCS reserves the option of discussing 
applications with, or referring them to, 
other Federal or non-Federal funding 
sources when this is determined to be 
in the best interest of the Federal 
government or the applicant. It may also 
solicit comments from ACF Regional 
Office staff, other Federal agencies, 
interested foundations, national 
organizations; specialists, experts, States 
and the general public. These 
comments, along with those of the 
expert reviewers, will be considered by 
OCS in making funding decisions.

In making decisions on awards, OCS 
may give preference to applications 
which focus on or feature: Minority
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populations; a substantially innovative 
strategy with the potential to improve 
theory or practice ip the field of human 
services; ;a model practice or set of : 
procedures that holds the potential for 
réplication by organizations involved in 
the administration or delivery of human 
services; substantial involvement of 
volunteers; substantial involvement 
(either financial or programmatic) of the ; 
private sector; a favorable balance 
between Federal and non-Federal funds 
available for the proposed project; the 
potential for high benefit for low 
Federal investment; a programmatic 
focus on those most in heed; and/or 
substantial involvement in the proposed 
project by national or community 
foundations.

To the extent possible, efforts will be 
made to ensure that funding decisions 
reflect an equitable distribution of 
assistance among the States and 
geographical regions of the country, 
rural and urban areas, and ethnic 
populations. In making these decisions, 
OCS may also take into account the 
need to avoid unnecessary duplication 
of effort.
Ç. Evaluation Criteria

Using the appropriate evaluation 
criteria below, a panel of at least three 
reviewers (primarily experts from 
outside die Federal government) will 
reyiew eàch application. Applicants 
should ensure that they address each 
minimum requirement in the priority 
area description under the appropriate 
section of the Program Narrative 
Statement.

Reviewers will détermine the 
strengths and weaknesses of each 
proposal! in terms of thé appropriate 
evaluation criteria listed below, provide 
comments and assign numerical scores. 
The point value following each criterion 
heading indicates the maximum 
numerical weight that each section may i 
be given in the review process.
Review  Criteria fo r  A ll Priority A reas

Applications under all priority areas ; 
will be evaluated against the following f 
criteria. *, ' - ' ' - ‘ ’

1. O bjectives and N eed fo r  the Project 
(20 points). State the specific objectives 
and needs addressed by the project in 
terms of its national or regional 
significance, its theoretical importance, 
its applicability to policy and practice. 
Provide a detailed dismission of the 
“state-of the-art ■’ relative to the problem 
or area addressed by thè proposal and 
indicate how the proposed effort will 
impact on it. State the goals or service 
objectives of the proposal. Provide 
supporting documentation or other , 
testimonies from concerned interests f.

other than the applicant Summarize, 
evaluate and relate relevant data, based 
on planning or demonstration studies to 
the proposed project. The application 
must identify the specific topics or 
program areas to be served by the 
proposed project.

2. Results or B enefits E xpected (20 
points). The extent to which the 
application identifies the results and 
benefits to be derived, the extent to 
which they are consistent with the 
objectives of the proposal, the extent to 
which the application indicates the 
anticipated contributions to policy, 
practice, and theory, and the extent to 
which the proposed project costs are 
reasonable in view of the expected 
results. Identify, in specific terms, the 
results and benefits, for target groups 
and human service providers, to be 
derived from implementing the 
proposed project. Describe how the 
expected results and benefits will relate 
to previous demonstration efforts. 
Describe in detail evaluation plans and 
procedures which are capable of 
measuring the degree to which the 
project objectives have been 
accomplished.

3. A pproach (35 points). The extent to 
which the application outlines a sound 
and workable plan of action pertaining 
to the scope of the project, and details 
how the proposed work will be 
accomplished; relates each task to the 
objectives and identifies the key staff 
member who will be the lead person; 
provides a chart indicating the timetable 
for completing each task, the lead 
person, and the time committed; cites 
factors which might accelerate or 
decelerate the work, giving acceptable 
reasons for taking this approach as 
opposed to others; describes and 
supports any unusual features of the 
project, such as design or technological 
innovations, reductions in cost or time, 
or extraordinary social and community j 
involvements; and provides for i 
projections of the accomplishments to 
beachieved.

The extent to which, when applicable, 
the application describes the evaluation 
methodology that will be used to 
determine if the needs identified and 
discussed are being met and if the 
results and benefits identified are being 
achieved. The application also lists each 
organization, agency, consultant, or 
other key individuals or groups who 
will work on the project, along with a 
description of the activities and nature 
of their effort or contribution.

4. Level o f  E ffort: (25 Points). Staffing 
pattern- “Describe the staffing pattern 
for the proposed project, clearly linking

, responsibilities to project tasks and

specifying the contributions to be made 
by key staff.

C om petence o f  sta ff—Describe the 
qualifications of the pro ject team 
including any experiences working on 
similar projects. Also, describe the 
variety of skills to be used, relevant 
educational background and the 
demonstrated ability to produce final 
results that are comprehensible and 
usable. One or two pertinent paragraphs 
on each key member are preferred to 
vitae/resumes. However, vita/resumes 
may be included in the ten pages 
allowed for attachments/appendices.

A dequacy o f  resources—Specify the 
adequacy of the available facilities, 
resources and organizational experience 
with regard to the tasks of the proposed 
project. List the financial* physical and 
other sources to be provided by other 
profit and nonprofit organizations. 
Explain how these organizations will 
participate in the day to day operations 
of the project.

Budget—Relate the proposed budget 
to the level of effort required to obtain 
project objectives and provide a cost/ 
benefit analysis. Demonstrate that the 
projects costs are reasonable in view of 
the anticipated results.

C ollaborative efforts—Discuss in 
detail and provide documentation for 
any collaborative or coordinated efforts 
with other agencies or organizations. 
Identify these agencies or organizations 
and explain how their participation will 
enhance the project Letters from these 
agencies and organizations discussing 
the specifics of their commitment must 
be included in the application.

Authorship—The authors of the 
application must be clearly identified 
together with their current relationship 
to the applicant organization and any 
future project role they may have if die 
project is funded.

Applicants should note that non
responsiveness to the section 
■‘Minimum Requirem ents fo r  Project 
Design" will result in a low evaluation 
score by the panel of expert reviewers. 
Applicants must clearly identify the 
specific priority area under which they 
wish to have their applications 
considered, end tailor their applications 
accordingly. Previous experience has 
shown that an application which is 
broader and more general in concept 
than outlined in the priority area 
description is less likely to score as well 
as one which is more clearly focused on 
and directly responsive to die concerns 
of that specific priority area.
D. A vailable Funds

OCS intends to award grants resulting 
from this announcement during the 
fourth quarter of F Y 1994. The size of - ■-*
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the actual awards will vary. Each . 
priority area description includes 
information on the maximum Federal 
share of the project costs and the 1 : 

j anticipated number of projects to be 
- funded; - r :

The term “project period” refers to 
the total time a project is approved for 
support, including any extensions.

Where appropriate, applicants may 
propose project periods which are 
shorter than the maximums specified in 
the various priority areas, Non-Federal 
share contributions may exceed the 
minimums specified in the various 
priority areas when the applicant is able 
to dp so.
E. Grantee Share o f  Project Costs

Federal funds will be provided to 
cover up to 75% of the total allowable 
project costs. Therefore, the lion-Federal 
share must amount to at least 25% of 
the total (Federal plus non-Federal) 
project cost. This means that, for every 
$3 in Federal funds received, up to the 
maximum amount allowable under each 
priority area, applicant^ must contribute 
at least $1.

For example, the cost breakout for a 
project with a total cost of $56,666 to 
implement would be:

Federal re- Non-Federal Total costquest share

$50,000 $16,666 M $56,666
75% 25% 100%

Part IV—Instructions for the 
Development and Submission of 
Applications

This Part contains information and 
instructions for submitting applications 
in response to this announcement. 
Application forms are provided as part 
of this publication along with a 
checklist for assembling an application 
package. Please copy and use these 
forms in submitting an application.

Potential applicants should read this 
section carefully in conjunction with 
the information contained within the 
specific priority area under which the 
application is to be submitted. The 
priority area descriptions are in part II.
A. Required N otification o f  the State 

¡Single Point o f Contact
This program is covered under 

Executive Order 12372, (E.O.) 
“Intergovernmental Review of Federal - 
Programs,” and 45 CFR part 100, 
^Intergovernmental Review of 
Department of Health arid Human 
Services Program and Activities.” Under 
the E.O.,, States may design their own 
processes for reviewing and.

: commenting 6« proposed Fédéral '
1 assistance under covered programs ' '; : 

All States and territories, except 
Alabama* Alaska, Connecticut^ Hawaii, 
Idaho, Kansas, Louisiana, Minnesota, 
Montana, Nebraska, Oklahoma, Oregon, 
Pennsylvania, South Dakota, Virginia,1 
Washington, American Samoa and 

- Palau, have elected to participate in the 
' E.O. process and have established a 

Single Points of Contact (SPOCs). 
Applicants from these eighteen 
jurisdictions need take no action 
regarding E.O. 12372. Applicants for 
projects to be administered by 
Federally-recognized Indian tribes are 
also exempt from the requirements of
E.O. 12372. Otherwise, applicants 
should contact their SPOCs as soon as 
possible to alert them of the prospective 
applications and receive any necessary 
instructions. Applicants must submit 
any required material to the SPOCs as 
soon as possible so that OCS can obtain 
and review SPOG comments as part of 
the; award process. It is imperative that 
the applicant submit all required 
materials, if any, to the SPOC and .
indicate the date of this submittal (or 
the date of contact if no submittal is 
required) on the Standard Form 424, 
item 16a.

Under 45 CFR 100.8(a)(2), a SPOC has 
60 days from application deadline to 
comment on proposed new or 
competing continuation awards.

SPOCs are encouraged to eliminate 
the submission of routine endorsements 

: as official recommendations. 
Additionally, SPOCs are requested to 
differentiate clearly between mere 
advisory comments and those official 
State process recommendations which 
may trigger the “accommodate or, 
explain” rule.

When comments are submitted 
directly to ACF, they should be 
addressed to: Department of Health and 
Human Services, Administration for 
Children and Families, Division of 
Discretionary Grants, 370 L’Enfant 
Promenade, SW., 6th Floor,
Washington, DC 20447.

A list of the Single Points of Contact 
for each State and Territory is included 
at the end of this announcement.
B. D eadline fo r  Subm ittal o f  
A pplications

The closing date for submittal of 
.applications under this program 
announcement is found at the beginning 
of this program announcement under 
DATES. Applications shall be Considered 
as meeting the announced deadline if 
they are either:

1. Received on or before the deadline 
date at: Administration for Children and 
Families, Division of Discretionary

Grants, 6th Floor, OFM/DDG, 370 
L’Enfant Promenade, St/V, Washington, 
DC 20447, or

2. Sent on or before the deadline date 
and received by ACF in time for the 

; independent review under DflHS GAM 
; Chapter 1 62. (Applicants are cautioned 

to request a legibly dated U.Si Postal 
Service postmark or to obtain a legibly 
dated receipt from a commercial carrier 
or U.S. Postal Service. Private metered 
postmarks shall not be acceptable as 
proof of timely mailing.)

Late applications: Applications which 
do not meet the criteria stated above are 
considered late applications. The ACF 
shall notify each late applicant that its 
application will not be considered in 
the current competition.,.

Extension, o f  dead lin es: The ACF may 
extend the, deadline for all applicants ? 
due to acts of God, such as floods, .. \ 
hurricanes or earthquakes, etc., or when 
there is widespread disruption of the 
mail. However, if ACF does not extend 
the deadline for all applicants, it may 
not waive or extend the deadline for any 
applicant.

C. Instructions fo r  Preparing the 
A pplication and Completing 
A pplication Forms

The SF 424, SF 424A, Page 2 and 
certifications have been reprinted for 
your convenience in preparing the 
application, You should reproduce 
single-sided copies of these forms from 
the reprinted forms in the 
announcement, typing your information 
onto the copies. Please do not use forms 

: directly from the Federal Register 
announcement, as they are printed on 
both sides of the page.

In order to assist applicants in 
correctly completing the SF 424 and SF 
424A, instructions for these forms have 
been included at the end of Part IV of 
this announcement.

Where specific information is not 
required under this program, NA (not 
applicable) has been preprinted on the 
form.

P lease prepare your application  in 
accordan ce with the follow ing  
instructions:

l .  SF 424 Page 1, Application,Cover 
Sheet

Please read the following instructions ' 
before completing the application cover : 
sheet. An explanation Of each item is : 
inclUded.'CompIete dnly the items 
specified. ■ : ■ a

Top o f  Page. Enter the1 Single priority 
area number under which the 
application is being submitted; 'An 
application should be submitted Under 
only one priority area. * ■ •
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Item  1. “Type of Submission"— 
Preprinted on the form.

Item  2. “Date Submitted” and 
“Applicant Identifier”—Date 
application is submitted to ACF and 
applicant’s own internal control 
number, if  applicable.

Item  3. “Date Received By State”— 
State use only (if applicable).

Item  4. “Date Received by Federal 
Agency”—Leave blank.

Item  5. “Applicant Information”
“Legal Name”—Enter the legal name 

of applicant organization. For 
applications developed jointly, enter the 
name of the lead organization only. 
There must he a single applicant for 
each application.

“Organizational Unit”—Enter the 
name of the primary unit within the 
applicant organization which will 
actually carry out the project activity.
Do not use the name of an individual as 
the applicant. If this is the same as the 
applicant organization, leave the 
organizational unit blank.

“Address”—Enter the complete 
address that the organization actually 
uses to receive mail, since this is the 
address to which all correspondence 
will be sent. Do not include both street 
address and P.O. box number unless 
both must be used in mailing.

“Name and telephone number of the 
person to be contacted on matters 
involving this application (give area 
code)”—Enter the hill name (including 
academic degree, if applicable) and 
telephone number of a person who can 
respond to questions about the 
application. This person should be 
accessible at the address given here and 
will receive all correspondence 
regarding the application.

Item  6. “Employer Identification 
Number (EIN)”—Enter the employer 
identification number of the applicant 
organization, as assigned by the Internal 
Revenue Service, including, if known, 
the Central Registry System suffix.

Item  7. ‘’Type of Applicant”—Self- 
explanatory.

Item  8. “Type of Application”— 
Preprinted on the form.

Item  9. “Name of Federal Agency”— 
Preprinted on the form.

Item 10. “Catalog of Federal Domestic 
Assistance Number and Title"—Enter 
the Catalog of Federal Domestic 
Assistance (CFDA) number, 93.671, 
assigned to the program under which 
assistance is requested and its title, as 
indicated in the relevant priority area 
description.

Item 11. “Descriptive Title of 
Applicant’s Project”—Enter the project 
title. The title is generally short and is 
descriptive of the project, not the 
priority area title.

Item  12. “Areas Affected by 
Project"—Enter the governmental unit 
where significant and meaningful 
impact could be observed. List only the 
largest unit or units affected, such as 
State, county, or city. If an entire unit 
is affected, list it rather than subunits.

Item  13. “Proposed Project”—Enter 
the desired start dale for die project and 
projected completion date.

Item  14. “Congressional District of 
Applicant/Project”—Enter the number 
of the Congressional district where the 
applicant’s principal office is located 
and the number of the Congressional 
district(s) where the project will be 
located. If statewide, a multi-State effort, 
or nationwide, enter “00.”

Item s 25 “Estimated Funding 
Levels"—In completing 15a through I5f, 
the dollar amounts entered should 
reflect, for a 17 month or less project 
period, the total amount requested.

Item  15a. Enter the amount of Federal 
funds requested in accordance with the 
preceding paragraph. This amount 
should be no greater than the maximum 
amount specified in the priority area 
description.

Item s 15b-e. Enter the amount(s) of 
funds from non-Federal sources that 
will be contributed to the proposed 
project. Items b-e are considered cost
sharing or “matching funds.” The value 
of third party in-kind contributions 
should be included on appropriate lines 
as applicable. For more information 
regarding funding as well as exceptions 
to these rules, see Part HI, Sections E 
and F, and the specific priority area 
description.

Item  15f. Enter the estimated amount 
of income, if  any, expected to be 
generated from the proposed project. Do 
not add or subtract this amount from the 
total project amount entered under item 
15g. Describe the nature, source and 
anticipated use of this income in the 
Project Narrative Statement.

Item  15g. Enter the sum of items 15a- 
15e.

Item  16a. “Is Application Subject to 
Review By State Executive Order 12372 
Process? Yes.”—Enter the date the 
applicant contacted the SPOC regarding 
this application. Select the appropriate 
SPOC from the listing provided at the 
end of Part IV. The review of the 
application is at the discretion of the 
SPOC. Hie SPOC will verify the date 
noted on the application. If there is a 
discrepancy in dates, the SPOC may 
request that the Federal agency delay 
any proposed funding until September
30,1994.

Item  16b. “Is Application Subject to 
Review By State Executive Order 12372 
Process? No.”—Check the appropriate 
box if the application is not covered by

E .0 .12372 or if the program has not 
been selected by die State for review.

Item  17. “Is tne Applicant Delinquent 
on any Federal Debt?"—Check the 
appropriate box. This question applies 
to the applicant organization, not the 
person who signs as the authorized 
representative. Categories of debt 
include audit disallowances, loans and 
taxes.

Item  18. ‘T o  the best of my 
knowledge and belief, all data in this 
application/preapplication are true and 
correct. The document has been duly 
authorized by the governing body of the 
applicant and the applicant will comply 
with the attached assurances if the 
assistance is awarded.”—To be signed 
by the authorized representative of the 
applicant A copy of the governing 
body’s authorization for signature of this 
application by this individual as the 
official representative must be on file in 
the applicant's office, and may be 
requested from the applicant.

Item  18a-c. “Typed Name of 
Authorized Representative, Title, 
Telephone Number”—Enter the name, 
title and telephone number of the 
authorized representative of the 
applicant organization.

Item  18d. “Signature of Authorized 
Representative”—Signature of the 
authorized representative named in hem 
18a. At least one copy of the application 
must have an original signature. Use 
colored Ink (not black) so that the 
original signature is easily identified.

Item  18e. “Date Signed”—-Enter the 
date the application was signed by the 
authorized representative.
2. SF 424A—Budget Information—Non- 
Construction Programs

This is a form used by many Federal 
agencies. For this application. Sections 
A, B, C, E and F are to be completed. 
Section D does not need to be 
completed.

Sections A and B should include the 
Federal as well as the nomFederal 
funding for the proposed project 
covering the total project period of 17 
months or less.

Section A—Budget Summary. This 
section includes a summary of the 
budget. On line 5, enter total Federal 
costs in column (e) and total non- 
Federal costs, including third party in- 
kind contributions, but not program 
income, in column (f). Enter the total of
(e) and (f) in column (g).

Section B—Budget Categories. This 
budget, which includes the Federal as 
well as non-Federal funding for the 
proposed project, covers the total 
project period of 17 months or less. It 
should relate to item 15g, total fending, 
on the SF 424. Under column (5), enter
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the total requirements for funds (Federal 
and non-Federal) by object class 
category.

A separate budget justification should 
be included to explain fully and justify 
major items, as indicated below. The 
types of information to be included in 
the justification are indicated under 
each category. The budget justification 
should immediately follow the second 
page of the SF 424A.

Personnel—Line 6a. Enter the total 
costs of salaries and wages of applicant/ 
grantee staff. Do not include the costs of 
consultants, which should be included 
on line 6h, "Other.”

Justification: Identify the project 
director, if known. Specify by title or 
name the percentage of time allocated to 
the project, the individual annual 
salaries, and the cost to the project (both 
Federal and non-Federal) of the 
organization’s staff who will be working 
on the project.

Fringe Benefits—Line 6b. Enter the 
total costs of fringe benefits, unless 
treated as part of an approved indirect 
cost rate.

Justification: Provide a break-down of 
amounts and percentages that comprise 
fringe benefit costs, such as health 
insurance, FICA, retirement insurance, 
etc.

Travel—6c. Enter total costs iof out-of- 
town travel, (travel requiring per diem) 
for staff of the project. Do not enter costs 
for consultant’s travel or local 
transportation, which should be 
included on line 6h, “Other.” I

Justification: Include the name(s) of 
traveler(s), total number of trips, 
destinations, length of stay, 
transportation costs and subsistence 
allowances.

Equipment—Line 6d. Enter the total 
costs of all equipment to be acquired by 
the project. For State and local 
governments, including Federally 
recognized Indian Tribes, "equipment” 
is non-expendable, tangible, personal 
property having a useful life of more 
than one year and an acquisition cost of 
$5,000 or more per unit. For all other 
applicants, the threshold for equipment 
is $500 or more per unit. The higher 
threshold for State and local 
governments became effective October 
1,1988, through the implementation of 
45 CFR part 92, "Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and local governments.”

Justification: Equipment to be 
purchased with Federal funds must be 
justified. The equipment must be 
required to conduct the project, and the 
applicant organization or its subgrantees 
must not have the equipment or a 
reasonable facsimile available to the

project. The justification also must 
contain plans for future use or disposal 
of the equipment after the project ends.

Supplies—Line 6e. Enter the total 
costs of all tangible expendable personal 
property (supplies) other than those 
included on line 6d.

Justification : Specify general 
categories of supplies and their costs.

Contractual—Line 6f. Enter the total 
costs of all contracts, including 
procurement contracts (except those 
which belong on other lines such as 
equipment, supplies, etc.) and contracts 
with secondary recipient organizations. 
Also include any contracts with 
organizations for the provision of 
technical assistance. Do not include 
payments to individuals on this line.

Justification : Attach a list of 
contractors, indicating the names of the 
organizations, the purposes of the 
contracts, and the estimated dollar 
amounts of the awards as part of the 
budget justification. Whenever the 
applicant/grantee intends to delegate 
part or all of the program to another 
agency, the applicant/grantee must 
complete this section (Section B, Budget 
Categories) for each delegate agency by 
agency title, along with Che supporting 
information. The total cost of all such 
agencies will be part of the amount 
shown on Line 6f. Provide backup 
documentation identifying the name of 
contractor, purpose of contract, and 
major cost elements.

Construction—Line 6g. Not 
applicable. New construction is not 
allowable.

Other—Line 6h. Enter the total of all 
other costs. Where applicable, such 
costs may include, but are not limited 
to: Insurance; medical and dental costs; 
noncontractual fees and travel paid 
directly to individual consultants; local 
transportation (all travel which does not 
require per diem is considered local 
travel); space and equipment rentals; 
printing and publication; computer use; 
training costs, including tuition and 
stipends; training service costs, 
including wage payments to individuals 
and supportive service payments; and 
staff development costs. Note that costs 
identified as “miscellaneous” and 
“honoraria” are not allowable.

Justification : Specify the costs 
included.

Total Direct Charges—Line 6i. Enter 
the total of Lines 6a through 6h.

Indirect Charges—6j. Enter the total 
amount of indirect charges (costs). If no 
indirect costs are requested, enter 
"none.” Generally, this line should be 
used when the applicant (except local 
governments) has a current indirect cost 
rate agreement approved by the

Department of Health and Human 
Services or another Federal agency.

Local and State governments should 
enter the amount of indirect costs 
determined in accordance with HHS 
requirements. When an indirect cost 
rate is requested, these costs are 
included in the indirect cost pool and 
should not be charged again as direct 
costs to the grant. In the case of training 
grants to other than State or local 
governments (as defined in title 45,
Code of Federal Regulations, part 74),

* the Federal reimbursement of indirect 
costs will be limited to the lesser of the 
negotiated (or actual) indirect cost rate 
or 8 percent of the amount allowed for 
direct costs, exclusive of any equipment 
charges, rental of space, tuition and fees, 
post-doctoral training allowances, 
contractual items, and alterations and 
renovations.

For training grant applications, the 
entry under line 6j should be the total 
indirect costs being charged to the 
project. The Federal share of indirect 
costs is calculated as shown above. The 
applicant’s share is calculated as 
follows:

(a) Calculate total project indirect 
costs (a*) by applying the applicant’s 
approved indirect cost rate to the total 
project (Federal and non-Federal) direct 
costs.

(b) Calculate the Federal share of 
indirect costs (b*) at 8 percent of Hie 
amount allowed for total project 
(Federal and non-Federal) direct costs 
exclusive of any equipment charges, 
rental of space, tuition and fees, post
doctoral training allowances, 
contractual items, and alterations and 
renovations.

(c) Subtract (b*) from (a*). The 
remainder is what the applicant can 
claim as part of its matching cost 
contribution.

Justification : Enclose a copy of the 
indirect cost rate agreement. Applicants 
subject to the limitation on the Federal 
reimbursement of indirect costs for 
training grants should specify this.

Total—Line 6k. Enter the total 
amounts of lines 6i and 6j.

Program Incom e—Line 7. Enter the 
estimated amount of income, if any, 
expected to be generated from this 
project. Do not add or subtract this 
amount from the total project amount.

Justification : Describe the nature, 
source, and anticipated use of program 
income in the Program Narrative 
Statement.

Section C—N on-Federal Resources. 
This section summarizes the amounts of 
non-Federal resources that will be 
applied to the grant. Enter this 
information on line 12 entitled "Totals.” 
In-kind contributions are defined in title
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45 of the Code of Federal Regulations, 
Part 74.51, as “property or services 
which benefit a grant-supported project 
or program and which are contributed 
by non-Federal third parties without 
charge to the grantee, the subgrantee, or 
a cost-type contractor under the grant or 
subgrant.”

Justification : Describe third party in- 
kind contributions, if  included.

Section D—Forecasted Cash N eeds. 
Not applicable.

Section E—Budget Estim ate o f  Federal 
Funds N eeded For B alance o f  the 
Project. Not applicable.

Totals—Line 20. Not applicable.
Section F—O ther Budget Inform ation.
Direct Charges—Line 21 . Not 

applicable.
Indirect Charges—Line 22. Enter the 

type of indirect rate (provisional, 
predetermined, final or fixed) that will 
be in effect during the funding period, 
the estimated amount of the base to 
which the rate is applied, and the total 
indirect expense.

Rem arks—Line 23. if  the total project 
period exceeds 17 months, you must 
enter your proposed non-Federal share 
of the project budget for each of the 
remaining years of the project.
3. Project Summary Description

Clearly mark this separate page with 
the applicant name as shown in item 5 
of the SF 424, and the title of the project 
as shown in item 11 of the SF 424. The 
summary description should not exceed 
300 words. These 300 words become 
part of the computer database on each 
project.

Care should be taken to produce a 
summary description which accurately 
and concisely reflects the proposal. It 
should describe the objectives of the 
project, the approaches to be used and 
the outcomes expected. The description 
should also include a list of major 
products that will result from the 
proposed project, such as software 
packages, materials, management 
procedures, data cofieciian instruments, 
training packages, or videos (please note 
that audiovisuals should be closed 
captioned). The project summary 
description, together with the 
information on the SF 424, will 
constitute the project “abstract.” It is the 
major source of information about the 
proposed project and is usually the first 
part of die application that the 
reviewers read in evaluating the 
application.
4. Program Narrative Statement

The Program Narrative Statement is a 
very important part of an application. It 
should be clear, concise, and address 
the specific requirements mentioned

under the priority area description in 
Part H. The narrative should also 
provide information concerning how the 
application meets tire «valuation criteria 
using the following headings:

(a) Objectives and Need for the 
Project;

(b) Results and Benefits Expected;
(c) Approach; and
(d) Level of Effort.
The specific information to be 

included under each o f these headings 
is described in Section C of Part 111, 
Evaluation Criteria.

The narrative should be typed double
spaced on a single-side of an 8V2"  x 11"  
plain white paper, with 1"  margins on 
all sides. All pages o f the narrative 
(including charts, references/ footnotes, 
tables, maps, exhibits, etc.) must be 
sequentially numbered, beginning with 
“Objectives mid Need for the Project” as 
page number one. Applicants should 
not submit reproductions of larger size 
paper, reduced to meet the size 
requirement.

The length of the application, 
including the application forms and all 
attachments, should not exceed 60 
pages. A page is a  single side of an 8 Vz" 
x 11"  sheet of paper. Applicants are 
requested not to send pamphlets, 
brochures or other printed material 
along with their application as these 
pose photocopy difficulties. These 
materials, if submitted, will not be 
included in the review process if they 
exceed the 60-page limit. Each page of 
the application will be counted to 
determine the total length.
5. Organizational Capability Statement

The Organizational Capability 
Statement should consist of a brief (two 
to three pages) background description 
of how die applicant organization (or 
the unit within the organization that 
will have responsibility for the project) 
is organized, the types and quantity of 
services it provides, and/or the research 
and management capabilities it 
possesses. This description should 
cover capabilities not included in the 
Program Narrative Statement. It may 
include descriptions of any current or 

■ previous relevant experience, or 
describe the competence of the project 
team and its demonstrated ability to 
produce a final product that is readily 
comprehensible and usable. An 
organization chart showing the 
relationship of the project to the current 
organization should be included.
6. Part V—Assurances/Certifi cations

Applicants are required to file an SF 
424B, Assurances—Non-Construction 
Programs, and the Certification 
Regarding Lobbying. Both must be

signed and returned with the 
application. In addition, applicants 
must certify their compliance with; (1) 
Drug-Free Workplace Requirements; and 
(2) Debarment and Other 
Responsibilities. These certifications are 
self-explanatory. Copies of these 
assurances/certifications are reprinted at 
the end of this announcement and 
should be reproduced, as necessary. A 
duly authorized representative of the 
applicant organization must certify that 
the applicant is in compliance with 
these assurances/certifications. A 
signature on the SF 424 indicates 
compliance with the conditions set forth 
in the Drug Free Workplace 
Requirements, and Debarment and 
Other Responsibilities certifications 
located in Appendices and of this 
announcement.
D. C hecklist fo r  a Com plete Application

Applications may be mailed to the 
Department of Health and Human 
Services, Administration for Children 
and Families, Division of Discretionary 
Grants, 370 L’Enfant Promenade, SW., 
6th Floor OFM/DDG, Washington, DC 
20447.

Hand delivered applications aie 
accepted during the normal working 
hours of 8 a.m. to 4:30 p.m., Monday 
through Friday , on or prior to the 
established closing date at: 
Administration for Children and 
Families, Division of Discretionary 
Grants, 901 D Street, SW., 6th Floor 
(OCS 94-08), OFM/DDG, Washington, 
DC 20447.

The checklist below is for your use to 
ensure that your application package 
has been properly prepared.
—One original, signed and dated 

application, plus three copies. 
Applications for different priority 
areas are packaged separately;

—Application is from an organization 
which is eligible under the eligibility 
requirements defined in the priority 
area description (screening 
requirement);

—Application length does not exceed 60 
pages, unless otherwise specified in 
the priority area description.

—A complete application consists of the 
following items in this order:

—Application for Federal Assistance 
(SF 424, REV 4-88);

—A completed SPOC certification with 
the date of SPOC contact entered in 
line 16, page 1 of the SF 424 if 
applicable.

—Budget Information—Non-
Construction Programs (SF 424A , REV
4-88);

—Budget justification for Section B— 
Budget Categories;
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—Table of Contents;
—Letter from die Internal Revenue 

Service to prove non-profit status, if 
necessary;

—Copy of me applicant’s approved 
indirect cost rate agreement, if 
appropriate;

—Project summary description and 
listing of key words;

—Program Narrative Statement (See Part 
■ffl, Section C);

—Organizational capability statement, 
including an organization chart ;

—Any appendiees/attachments;
—Assurances—Non-Construction 

Programs (Standard Form 424B, REV
4 -8 8 );

—Certification Regarding Lobbying: and

—Certification of Protection of Human
Subjects, if necessary .

E. The A pplication Package

Each application package must 
include an original and three copies of 
the complete application. Each copy 
should be stapled securely (front and 
back if necessary) in the upper left-hand 
comer. AH pages of the narrative 
(indbiding dbarts, tables, maps, exhibits, 
etc.) must be sequentially numbered, 
beginning with page one. In order to 
facilitate handling, please do not use 
covers, binders or tabs. Do not include 
extraneous materials as attachments, 
such as agency promotion brochures,

slides, tapes, film clips, minutes of 
meetings, survey instruments or articles 
of incorporation«

Applicant should include a self- 
addressed, stamped acknowledgment 
card. AH applicants will be notified 
automatically about the receipt of their 
application. If acknowledgment of 
receipt o f your application is not 
received within eight weeks after the 
deadline date, please notify ACFby 
telephone at (202) 401-9283.

Dated: June 10 ,1994  
Donald Sykes
Director; Office o f Community Services. 
S lttM C  CODE 4484-01-4»

J
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APPLICATION FOR 
FEDERAL ASSISTANCE

O M B Approval No. 0348-0043

2. DATE SUBMITTED Applicant Identifier

1. TYPE OF SUBMISSION: 
Application 
Q  Construction

Q  Non-Construction

). DATE RECEIVED BY STATE
PnappUcation
□  Construction

□  Non-Construction

State Application Identifier

4. DATE RECEIVED BY FEDERAL AGENCY Federal Identifier

S. APPLICANT INFORMATION

Legal Name:

Address (giva city, county, stata, and tip codal:

Organisational Unit:

Name and telephone number of the person to be contacted on matters involving 
this application (giva aree codai

T T«. EMPLOYER IDENTIFICATION NUMBER (EHfÿ 7. TYPE OF APPLICANT, (enfer appropriata lattar in boxt

a. TYPE OP APPLICATION:

□  New □  Continuation Q  Revision 

If Revision, enter appropriate letters) in bordes): □  □

A. State H. Independent School Oist
B. County L State Controlled Institution of Higher Learning
C. Muniapal J. Private University
0. Township K Indian Tribe
E. Interstate L. Individual
F. Intermumopal M. Profit Organization
G. Special District N. Other (Specify):

A. Increase Award & Decrease Award 
O. Decrease Duration Other (spadty):

C. Increase Ouration

S. NAME OF FEDERAL AOENCV:

10. CATALOG OF FEDERAL DOMESTIC 
ASSISTANCE NUMBER:

TTTLE:

V|. DESCRIPTIVE TTTLE OF APPLICANTS PROJECT:

12. AREAS AFFECTED EV PROJECT (dtias. couniiaa. Stata*, afc l-

PROPOSED PROJECT; 14. CONGRESSIONAL DISTRICTS OF:

Start Date Ending Date a. Applicant b. Project

IS. ESTIMATED PUNOINft

a. Federet $ .00

b. Applicant S .00

c. State t  .00

d. Local 1 .00

e. Other f  .00

f. Program Income .00

g. TOTAL f  .00

1«. IS APPLICATION SUBJECT TO REVIEW BY STATE EXECUTIVE OROER 1227» PROCESS? 
a. YE& THIS PREAPPUCATTON/APPUCATIGN WAS MAOE AVAILABLE TO THE 

STATE EXECUTIVE ORDER 12372 PROCESS FOR REVIEW ON:

DATE

b NO. Q  PROGRAM IS NOT COVERED BY E.O. 12372

Q  OR PROGRAM MAS NOT BEEN SELECTED BY STATE FOR REVIEW

17. MINE APPLICANT DELINQUENT ON ANY FEDERAL DEBT? 

P I  Ye* If “Yes." attach an explanation. □  Nò

Hpy««nw» By the GOVERNINO BODY OP THÌAPPUCANTANO THE APPLICANT WILL COMPLY VWTH THE ATTACHED ASSURANCES IP THE ASSISTANCE tS AWARDED

a. Typed Name ef Authorlied Representative b. Title c  Telephone number

d. Signature of Authorized Representative e Oete Signed

Previous Éditions Not Usadle

Authorized for Local R eproduction

Standard Form 424' (R EV 4-68) 
Prescribed by O M B Circular A-102

BILUNG CODE 4184-01-C
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INSTRUCTIONS FOR THE SF 424
This is a standard form used by 

applicants as a required facesheet for 
preapplieations and applications 
submitted for Federal assistance. It will 
be used by Federal agencies to obtain 
applicant certification that States which 
have established a review and comment 
procedure in response to Executive 
Order 12372 and have selected the 
program to be included in their process, 
have been given an opportunity to 
review the applicant’s submission.
item and Entry
1. Self-explanatory.
2. Date application submitted to Federal 

agency (or State if applicable) & 
applicant's control number (if 
applicable).

3. State use only (if applicable);
4. If this application is ta  continue or 

revise an existing award, enter present 
Federal identifier number. If for a new 
project, leave blank.

5. Legal name of applicant, name of 
primary organizational unit which 
will undertake the assistance activity, 
complete address of the applicant, 
and name and telephone number of 
the person to contact on matters 
related to this application.

6. Enter Employer Identification 
Number (EIN) as assigned by the 
IntenralRevenue Service;.

7. Enter the appropriate letter in the 
space provided.

8. Check appropriate box and enter 
appropriate letter(s) in the space(s) 
provided:
-̂ •“New” means a new assistance 

award.
—* ‘Continuation’ ’ means an extension 

for an additional funding/budget 
period for a project with a projected 
completion date.

—“Revision” means any change in 
the Federal Government's financial 
obligation or contingent liability 
from an masting obligation.

9. Name of Federal agency from which 
assistance is being requested with this 
application*

to. Use the Catalog of Federal Domestic 
Assistance number and title of the 
program under which assistance is 
requested.

11. Enter s brief descriptive title of the 
project. If more than one program is 
involved, you should append an 
explanation on a separate sheet. If 
appropriate (e.g., construction or real 
property projects), attach a map 
showing project location. For 
preapplieations, use a separate sheet 
to provide a summary description of 
this project.

12. List only the largest political entities 
affected (e.g,, State, counties, cities).

13. Self-explanatory.
14. List the applicant's Congressional 

District and any Distriet(s) affected by 
the program or project.

15. Amount requested or to be 
contributed during the first funding/

budget period by each contributor. 
Value of in-kind contributions should 
be included on appropriate lines as 
applicable. If the action wifl result in 
a dollar change to an existing award, 
indica te only  the amount of the 
change. For decreases, enclose the 
amounts in parentheses. If both basic 
and supplemental amounts are 
included, show breakdown on an 
attached sheet. For multiple program 
funding, use totals and show 
breakdown using same categories as 
item 15.

16. Applicants should contact the State 
Single Point of Contact (SPQC) for 
Federal Executive Order Jl2372 to 
determine whether the application is 
Subject to the State intergovernmental 
review process.

17. This question applies to the 
applicant organization, not the person 
who signs as the authorized 
representative. Categories of debt 
include delinquent audit 
disallowances, loans and taxes.

18. To be signed by the authorized 
representati ve of the applicant. A 
copy o f the governing body's 
authorization for you to sign this 
application as official representative 
must be on file jn the applicant’s 
office. (Certain Federal agencies may 
require that this authorization be 
submitted as part of the application.)

BILtiNC CODE 418A-01-P
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Instructions for the SF—424A  
General Instructions

This form is designed so that application 
can be made for funds from one or more grant 
programs. In preparing the budget, adhere to 
any existing Federal grantor agency 
guidelines which prescribe how and whether 
budgeted amounts should be separately 
shown for différent functions or activities 
within the program. For some programs, 
grantor agencies may require budgets to be 
separately shown by function or activity. For 
other programs, grantor agencies may require 
a breakdown by function or activity. Sections 
A, B, C, and D should include budget 
estimates for the whole project except when 
applying for assistance which requires 
Federal authorization in annual or other 
funding period increments. In the latter case. 
Sections A, B, C, and D should provide the 
budget for the first budget period (usually a 
year) and Section E should present the need ̂  
for Federal assistance in the subsequent 
budget periods. All applications should 
contain a breakdown by the object class 
categories shown in Lines a-k  of Section B.
Section A. Budget Summary 

Lines 1 -4 , Columns (a) and (b)
. For applications pertaining to a single 

Federal grant program (Federal Domestic 
Assistance Catalog number) and not requiring 
a functional or activity breakdown, enter on 
Line 1 under Column (a) the catalog program 
title and the catalog number in Column (b).

For applications pertaining to a single 
program requiring budget amounts by 
multiple functions or activities, enter the 
name of each activity or function on each 
line in Column (a), and enter the catalog 
number in Column (b). For applications 
pertaining to multiple programs where none 
of the programs require a breakdown by 
function or activity, enter the catalog 
program title on each line in Column (a) and 
the respective catalog number on each line in 
Column (b).

For applications pertaining to m ultiple 
programs where one or more programs 
require a breakdown by function or activity, 
prepare a separate sheet for each program 
requiring the breakdown. Additional sheets 
should be used when one form does not 
provide adequate space for all breakdown of 
data required. However, when more than one 
sheet is used, the first page should provide 
the summary totals by programs.
Lines 1 -4 , Columns (c) through (g.)

For new  applications, leave Columns (c) 
and (d) blank. For each line entry in Columns 
(a) and (b), enter in Columns (e), (f), and (g) 
the appropriate amounts of funds needed to 
support the project for the first funding 
period (usually a year).

For continuing grant program  application s, 
submit these forms before the end of each 
funding period as required by the grantor 
agency. Enter in Columns (c) and (d) the 
estimated amounts of funds which will 
remain unobligated at the end of the grant 
funding period only if the Federal grantor 
agency instructions provide for this. 
Otherwise, leave these columns blank. Enter 
in columns (e) and (f) the amounts of funds 
needed for the upcoming period. The

amount(s) in Column (g) should be the sum 
of amounts in Columns (e) and (f).

For supplem ental grants and changes to 
existing grants, do not use Columns (c) and
(d) . Enter in Column (e) the amount of the 
increase or decrease of Federal funds and 
enter in Column (f) the amount of the 
increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted 
amount (Federal and non-Federal) which 
includes the total previous authorized 
budgeted amounts plus or minus, as 
appropriate, the amounts shown in Columns
(e) and (f). The amount(s) in Column (g) 
should not equal the sum of amounts in 
Columns (e) and (f).

Line 5— Show the totals for all columns 
used.
Section B. Budget Categories

In the column headings (1) through (4), 
enter the titles of the same programs, 
functions, and activities shown on Lines 1—
4, Column (a), Section A. When additional 
sheets are prepared for Section A, provide 
similar column headings on each sheet. For 
each program, function or activity, fill in the 
total requirements for funds (both Federal 
and non-Federal) by object class categories.

Lines 6a-i—Show the totals of Lines 6a to 
6h in each column.

Line 6j—Show the amount of indirect cost.
Line 6k—Enter the total of amounts on 

Lines 6i and 6j. For all applications for new 
grants and continuation grants the total 
amount in column (5), Line 6k, should be the 
same as the total amount shown in Section 
A, Column (g), Line 5. For supplemental 
grants and changes to grants, the total 
amount of the increase or decrease as shown 
in Columns (1)—(4), Line 6k should be the 
same as the sum of the amounts in Section 
A, Columns (e) and (f) on Line 5.

Line 7—Enter the estimated amount of 
income, if any, expected to be generated from 
this project. Do not add or subtract this 
amount from the total project amount. Show 
under the program narrative statement the 
nature and source of income. The estimated 
amount of program income may be 
considered by the federal grantor agency in 
determining the total amount of the grant.
Section C. Non-Federal-Resources

. Lines 8 -11—Enter amounts of non-Federal 
resources that will be used on the grant. If 
in-kind contributions are included, provide a 
brief explanation on a separate sheet.

Column (a)—Enter the program titles 
identical to Column (a), Section A.-A 
breakdown by function or activity is not 
necessary.

Column (b)—Enter the contribution to be 
made by the applicant.

Column (c)—Enter the amount of the 
State’s cash and in-kind contribution if the 
applicant is not a State or State agency. 
Applicants which are a State or State 
agencies should leave this column blank.

Column (d)—Enter the amount of cash and 
in-kind contributions to be made from all 
other sources.

Column (e)—Enter totals of Columns (b),
(c), and (d).

Line 12—Enter the total for each of 
Columns (b)-(e). The amount in Column (e) 
should be equal to the amount on Line 5, 
Column (f), Section A.

Section D. Forecasted Cash Needs
Line 13—Enter the amount of cash needed 

by quarter from the grantor agency during the 
first year.

Line 14—Enter the amount of cash from all 
other sources needed by quarter during the 
first year;

Line 15—Enter the totals of amounts on 
Lines 13 and 14.
Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project

Line 16-19—Enter in Column (a) the same 
grant program titles shown in Column (a), 
Section A. A breakdown by function or 
activity is not necessary. For new 
applications and continuation grant 
applications, enter in the proper columns 
amounts of Federal funds which will be 
needed to complete the program or project 
over the succeeding funding periods (usually 
in years). This section need not be completed 
for revisions (amendments, changes, or 
supplements) to funds for the current year of 
existing grants.

If more than four lines are needed to list 
the program titles, submit additional 
schedules as necëssary.

Line 20—Enter the total for each of the 
Columns (b)-(e). When additional schedules 
are prepared for this Section, annotate 
accordingly and show the overall totals on 
this line.
Section F. Other Budget Information

Line 21—Use this space to explain 
amounts for individual direct object-class 
cost categories that may appear to be out of 
the ordinary or to explain the details as 
required by the Federal grantor agency.

Line 22—Enter the type of indirect rate 
(provisional, predetermined, final or fixed) 
that will be in effect during the funding 
period, thé estimated amount of the base to 
which the rate is applied, and the total 
indirect expense.

Line 23—Provide any other explanations or 
comments deemed necessary.

Assurances-Non-Construction Programs
Note: Certain of these assurances may not 

be applicable to your project or program. If 
you have questions, please contact the 
awarding agency. Further, certain Federal 
awarding agencies may require applicants to 
certify to additional assurances. If such is the 
case, you will be notified.

As the duly authorized representative of 
the applicant I certify that the applicant:

1. Has the legal authority to apply for 
Federal assistance, and the institutional, 
managerial and financial capability 
(including funds sufficient to pay the non- 
Federal share of project costs) to ensure 
proper planning, management and 
completion of the project described in this 
application.

2. Will give the awarding agency, the 
Comptroller General of the United States, and 
if appropriate, the State, through any 
authorized representative, access to' and the 
right to examine all records, books, papers, 
or documents related to the award: and will 
establish a proper accounting system in 
accordance with generally accepted 
accounting standards or agency directives.
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3. Will establish safeguards to prohibit 
employees from using their positions for a 
purpose that constitutes or presents the 
appearance of personal or organizational 
conflict of interest, or personal gain.

4. Will initiate and complete the work 
within the applicable time frame after receipt 
of approval of the awarding agency.

! 5. Will comply with the Intergovernmental
! Personnel Act of 1970 (42 U.S.C. §§ 4 7 28-  
j 4763) relating to prescribed standards for 

merit systems for programs funded under one 
of the nineteen statutes or regulations 
specified in Appendix A of OPM’s Standards 
for a Merit System of Personnel 

; Administration (5 C.F.R. 900, Subpart F).
! 6. Will comply with all Federal statutes 

relating to nondiscrimination. These include 
but are not limited to: (a) title VI of the Civil 
Rights Act of 1964 (P.L. 88-352) which 
prohibits discrimination on the basis of race, 
colbr or national origin; (b) Title IX of the 
Education Amendments of 1972, as amended 
(20 U.S.C. §§1681-1683 , and 1685-1686), 
which prohibits discrimination on the basis 
of sex; (c) Section 504 of the Rehabilitation 
Act of 1973, as amended (29 U.S.C. § 794), 
which prohibits discrimination on the basis 
of handicaps; (d) the Age Discrimination Act 
of 1975, as amended.(42 U.S.C. §§ 6101—
6107), which prohibits discrimination on the 
basis of age; (e) the Drug Abuse Office and 
Treatment Act of 1972 (P.L. 92-255), as 
amended, relating to nondiscrimination on 
the basis of drug abuse; (f) the 
Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970 (P.L. 91-616), as 
amended, relating to nondiscrimination on 
the basis of alcohol abuse or alcoholism; (g) 
§§523 and 527 of the Public Health Service 
Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) 
Title VIII of the Civil Rights Act of 1968 (42 
U.S.C. § 3601 et seq.), as amended, relating to 
non-discrimination in the sale, rental or 
financing of housing; (i) any other 
nondiscrimination provisions in the specific 
statute(s) under which application for 
Federal assistance is being made; and (j) the 
requirements of any other nondiscrimination 
statute(s) which may apply to the 
application.

7. Will comply, or has already complied, 
with the requirements of Titles II and III of 
the Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(P.L. 91-646) which provide for fair and 
equitable treatment of persons displaced or 
whose property is acquired as a result of 
Federal or federally assisted programs. These 
requirements apply to all interests in real 
property acquired for project purposes 
regardless of Federal participation in 
purchases.

8. Will comply with the provisions of the 
Hatch Act (5 U.S.C. §§ 1501-1508 and 7324-  
7328) which limit the political activities of 
employees whose principal employment 
activities are funded in whole or in part with 
Federal funds.

9. Will comply, as applicable, with the 
provisions of the Davis-Bacon Act (40 U.S.C. 
§§276a to 276a-7), the Copeland Act (40
U S.C. § 276c and 18 U.S.C. §§ 874), and the

Contract Work Hours and Safety Standards 
Act (40 U.S.C. §§ 327—333), regarding labor 
standards for federally assisted construction 
subagreements.

10. Will comply, if applicable, with flood 
insurance purchase requirements of Section 
102(a) of the Flood Disaster Protection Act of 
1973 (P.L. 93—234) which requires recipients 
in a special flood hazard area to participate 
in the program and to purchase flood 
insurance if the total cost of insurable 
construction and acquisition is $10,000 or 
more.

11. Will comply with environmental 
standards which may be prescribed pursuant 
to the following: (a) institution of 
environmental quality control measures 
under the National Environmental Policy Act 
of 1969 (P.L. 91—190) and Executive Order 
(EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection 
of wetlands pursuant to EO 11990; (d) 
evaluation of flood hazards in floodplains in 
accordance with EO 11988; (e) assurance of 
project consistency with the approved State 
management program developed under the 
Coastal Zone Management Act of 1972 (16 
U.S.C. §§ 1451 et seq.); (f) conformity of 
Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) 
of the Clear Air Act of 1955, as amended (42 . 
U.S.C. § 7401 et seq.); (g) protection of 
underground sources of drinking water under 
the Safe Drinking Water Act of 1974, as 
amended, (P.L. 93—523); and (h) protection of 
endangered species under the Endangered 
Species Act of 1973, as amended, (P.L. 9 3 -  
205).

12. Will comply with the Wild and Scenic 
Rivers Act of 1968 (16 U.S.C §§ 1271 et seq.) 
related to protecting components or potential 
components of the national wild and scenic 
rivers system.

13. Will assist the awarding agency in 
assuring compliance with Section 106 of the 
National Historic Preservation Act of 1966, as 
amended (16 U.S.C. 470), EO 11593 
(identification and protection of historic 
properties), and the Archaeological and 
Historic Preservation Act of 1974 (16 U.S.C.

, 4 6 9 a -l et seq.).
14. Will comply with P.L. 93-348  

regarding the protection of human subjects 
involved in research, development, and 
related activities supported by this award of 
assistance.

15. Will comply with the Laboratory 
Animal Welfare Act of 1966 (P.L. 89-544 , as 
amended, 7 U.S.C. 2131 et seq.) pertaining to 
the care, handling, and treatment of warm 
blooded animals held for research, teaching, 
or other activities supported by this award of 
assistance.

16. Will comply with the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. §§4801  
et seq.) which prohibits the use of lead based 
paint in construction or rehabilitation of 
residence structures.

17. Will cause to be performed the required 
financial and compliance audits in 
accordance with the Single Audit Act of 
1984.

18. Will comply with all applicable 
requirements of all other Federal laws, 
executive orders, regulations and policies 
governing this program.

Signature of Authorized Certifying Official

Title

Applicant Organization

Date Submitted

Executive Order 12372—State Single Points
of Contact

A rizona
Mrs. Janice Dunn, ATTN: Arizona State 

Clearinghouse, 3800 N. Central Avenue, 
14th Floor, Phoenix, Arizona 85012, 
Telephone (602) 280-1315

A rkansas
Tracie L. Copeland, Manager, State 

Clearinghouse, Office of Intergovernmental 
Services, Department of Finance and 
Administration, P.O. Box 3278, Little Rock, 
Arkansas 72203, Telephone (501) 682-  
1074

California
Glenn Stober, Grants Coordinator, Office of 

Planning and Research, 1400 Tenth Street, 
Sacramento, California 95814, Telephone 
(916)323-7480

C olorado
State Single Point of Contact, State 

Clearinghouse, Division of Local 
Government, 1313 Sherman Street:, Room 
520, Denver, Colorado 80203, Telephone 
(303) 866r-2156

D elaw are
Ms. Francine Booth, State Single Point of 

Contact, Executive Department, Thomas 
Collins Building, Dover, Delaware 19903, 
Telephone (302) 736-3326

District o f Colum bia
Rodney T. Hallman, State Single Point of 

Contact, Office of Grants Management and 
Development, 717 14th Street, N.W., Suite 
500, Washington, D.C. 20005, Telephone 
(202) 727-6551

Florida
Florida State Clearinghouse, 

Intergovernmental Affairs Policy Unit, 
Executive Office of the Governor, Office of 
Planning and Budgeting, The Capitol, 
Tallahassee, Florida 32399-0001, 
Telephone (904) 488-8441

Georgia
Charles H. Badger, Administrator, Georgia 

State Clearinghouse, 254 Washington 
Street, S.W., Atlanta, Georgia 30334, 
Telephone(404)656-3855

Illinois
Steve Klokkenga, State Single Point of 

Contact, Office of the Governor, 107 
Stratton Building, Springfield, Illinois 
62706, Telephone (217) 782-1671

Indiana
Jean S. Blackwell, Budget Director, Stale 

Budget Agency, 212 State House, 
Indianapolis, Indiana 46204, Telephone 
(317)232-5610
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Iow a
S tev en  R. M cC an n , D ivision  o f  C o m m u n ity  

P rog ress, Io w a D ep artm en t o f  E co n o m ic  
D ev elo p m en t, 2 0 0  E a st G rand A v e n u e , Des 
M o in e s, Io w a 50309 , T elep h o n e  (515) 2 8 1 -  
3725

Kentucky
R on ald  W . C ook , O ffice o f  th e  G overn or, 

D ep artm en t o f  L o cal G o v ern m en t, 1024  
C ap ito l C e n te r D rive, Fran k fo rt, K en tu ck y  
4 0 6 0 1 , T e le p h o n e  (502) 5 6 4 -2 3 8 2

M aine
Ms. Jo y ce  B en so n , S ta te  P lan n in g  O ffice,

State H o u se  S ta tio n  #38, A u g u sta , Maine 
043 3 3 , Telephone (207) 2 8 9 -3 2 6 1

M aryland
Ms. Mary Abrams, Chief, Maryland State 

Clearinghouse, Department of State 
Planning, 301 W est Preston Street, 
Baltimore, Maryland 21201—2365, 
Telephone (301) 2 2 5 -4 4 9 0

M assachusetts
Karen Arone, State Clearinghouse, Executive 

Office of Communities and Development, 
100  Cambridge Street, Room 1803 , Boston, 
M assachusetts 02202 , Telephone (617) 
7 2 7 -7 0 0 1

M ichigan
Richard S. Pastula, Director, Michigan 

Department of Commerce, Lansing, 
Michigan 48909 , Telephone (517) 3 7 3 -  
7356

M ississippi
Ms. Cathy Mallette, Clearinghouse Officer, 

Office of Federal Grant Management and 
Reporting, 301 West Pearl Street, Jackson, 
M ississippi 39203 , Telephone (601) 9 6 0 -  
2174

M issouri
Ms. Lois Pohl, Federal Assistance 

Clearinghouse, Office of Administration, 
P.O. Box 809 , Room 4 30 , Truman Building, 
Jefferson City, Missouri 65102 , Telephone 
(3 1 4 )7 5 1 -4 8 3 4

N evada
Department of Administration, State 

Clearinghouse, Capitol Complex, Carson 
City, Nevada 89710 , Telephone (702) 6 8 7 -  
40 6 5 , Attention: Ron Sparks,
Clearinghouse Coordinator

New H am pshire
Mr. Jeffrey H. Taylor, Director, New 

Hampshire Office of State Planning, Attn: 
Intergovernmental Review, Process/James 
E. Bieber, 2 V2 Beacon Street, Concord, New 
Hampshire 03301  Telephone (603) 271— 
2155

New Jersey
G regory W . A d k in s, A ctin g  D irector, D ivision  

o f  C o m m u n ity  R eso u rces, N.J. D ep artm en t

of Community Affairs, Trenton, New Jersey 
0 8 6 2 5 -0 8 0 3 , Telephone (609) 2 9 2 -6 6 1 3  
Please direct correspondence and 

questions to: Andrew J. Jaskolka, State 
Review Process, Division of Community 
Resources, CN 814, Room 6 09 , Trenton, New 
Jersey 0 8 6 2 5 -0 8 0 3 , Telephone (609) 2 9 2 -  
9025

New M exico
George Elliott, Deputy Director, State Budget 

Division, Room 190, Bataan Memorial 
Building, Santa Fee, New M exico 87503 , 
Telephone (505) 8 2 7 -3 6 4 0 , FA X  (505) 8 2 7 -  
3006

New York
New York State Clearinghouse, Division of 

the Budget, State Capitol, Albany, New  
York 12224 , Telephone (518) 4 7 4 -1 6 0 5

North Carolina
Mrs. Chiys Baggett, Director, Office of the 

Secretary of Admin., N.C. State 
Clearinghouse, 116 W . Jones Street, 
Raleigh, North Carolina 2 7 6 0 3 -8 0 0 3 , 
Telephone (919) 7 3 3 -7 2 3 2

North D akota
N.D. Single Point of Contact, Office of 

Intergovernmental Assistance, Office of 
Management and Budget, 6 0 0  East 
Boulevard Avenue, Bismarck, North 
Dakota 5 8 5 0 5 -0 1 7 0 , Telephone (701) 2 2 4 -  
2094  ^

Ohio
Larry W eaver, State Single Point of Contact, 

State/Federal Funds Coordinator, .State 
Clearinghouse, Office of Budget and 
Management, 30  East Broad Street, 34th  
Floor, Columbus, Ohio 4 3 2 6 6 -0 4 1 1 ,  
Telephone (614) 4 6 6 -0 6 9 8

R hode Island
Mr. Daniel W . Varin, Associate Director, 

Statewide Planning Program, Department 
of Administration, Division of Planning, 
265 Melrose Street, Providence, Rhode 
Island 02907 , Telephone (401) 2 7 7 -2 6 5 6  
Please direct correspondence and 

questions to: Review Coordinator, Office of 
Strategic Planning

South Carolina
Omeagia Burgess, State Single Point of 

Contact, Grant Services, Office of the 
Governor, 1205  Pendleton Street, Room 
477 , Columbia, South Carolina 29201, 
Telephone (803) 7 3 4 -0 4 9 4

Tennessee
Mr. Charles Brown, State Single Point of 

Contact, State Planning Office, 500  
Charlotte Avenue, 30 9  John Sevier 
Building, Nashville, Tennessee 37219 , 
Telephone (615) 7 4 1 -1 6 7 6

Texas
Mr. Thomas Adams, Governor’s Office of 

Budget and Planning, P.O. Box 1 24 2 8 , 
Austin, Texas 78711 , Telephone (512) 463- 
1778

Utah
Utah State Clearinghouse, Office of Planning 

and Budget, ATTN: Carolyn Wright, Room 
116 State Capitol, Salt Lake City, Utah 
84114 , Telephone (801) 5 3 8 -1 5 3 5

Vermont
Mr. Bernard D. Johnson, Assistant Director, 

Office of Policy R esearch  & Coordination, 
Pavilion Office Building, 109 State Street, 
Montpelier, Vermont 056 0 2 , Telephone 
(802) 8 2 8 -3 3 2 6

West Virginia
Mr. Fred Cutlip, Director, Community 

Development Division, West Virginia 
Development Office, Building #6, Room 
553, Charleston, W est Virginia 25305, 
Telephone (304) 3 4 8 -4 0 1 0

W isconsin
Mr. W illiam C. Carey, Federal/State  

Relations, W isconsin Department of 
Administration, 101 South Webster Street, 
P.O. Box 7864, Madison, W isconsin 53707, 
Telephone (6 0 8 )2 2 6 -0 2 6 7

Wyoming
Sheryl Jeffries, State Single Point of Contact, 

Herschler Building, 4th Floor, East Wing, 
Cheyenne, Wyoming 82002 , Telephone 
(3 0 7 )7 7 7 -7 5 7 4

Guam
Mr. Michael J. Reidy, Director, Bureau of 

Budget and Management Research, Office 
of the Governor, P.O. B ox 2950, Agana, 
Guam 96 9 1 0 , Telephone (671) 472-2285

Northern M ariana Islands
State Single Point of Contact, Planning and 

Budget Office, Office of the Governor, 
Saipan, CM, Northern Mariana Islands 
96950

Puerto R ico
Norma Burgos/Jose H. Caro, Chairman/ 

Director, Puerto Rico Planning Board, 
Minillas Government Center, P.O. Box 
41119 , San Juan, Puerto Rico 00940-9985, 
Telephone (809) 7 2 7 -4 4 4 4

Virgin Islands
Jose L. George, Director, Office of 

Management and Budget, #41 Norregade 
Em ancipation Garden Station, Second 
Floor, Saint Thom as, Virgin Islands 00802, 
Please direct correspondence to: Linda 
Clarke, Telephone (809) 7 7 4 -0 7 5 0

BILLING CODE 4184-01-P
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U.S. Department of Health and Human Services______
Certification Regarding Drug-Free Workplace Requirements 

Grantees Other Than Individuals __________
B y sign ing and/or subm itting th is application or grant agreem ent, the grantee is  provid ing the certification  
set out below .

T h is  c e r t if ica t io n  is  re q u ired  by  reg u lation s im p lem en tin g  th e  D ru g -F r e e  W o rk p la ce  A c t  o f  1 9 8 8 ,4 5 C F R  P a rt 7 6 , S u b p art
F . T h e  re g u la tio n s , p u blish ed  in  th e  M a y 2 5 ,1 9 9 0  F e d e r a l R e g is te r , r e q u ire  certifica tio n  b y  g ra n te e s  th a t th ey  w ill m ai.u ain  
a  d ru g -fre e  w o rk p la ce . T h e  ce rtifica tio n  se t o u t b e lo w  is  a  m a te r ia l re p re se n ta tio n  o f  fa c t  u p on  w h ich  re lia n c e  wiU b e  p laced  
w hen th e  D e p a rtm e n t o f  H ea lth  an d  H u m an  S e rv ice s  (H H S )  d e term in es to  aw ard  th e  g ran t. I f  it is la te r  d e term in ed  that 
th e  g ra n te e  kn ow in gly  re n d e re d  a  fa lse  ce rtifica tio n , o r  o th erw ise  v io la te s  th e  re q u irem en ts  o f  th e  D ru g -F r e e  W o rk p la ce  
A c t ,  H H S , in  a d d itio n  to  any o th e r  re m e d ie s  av a ilab le  to  th e  F e d e r a l G overn m en t, m ay ta k e n  a c tio n  a u th o riz ed  u n d er the 
D ru g -F re e  W o rk p la ce  A c t.  F a lse  certifica tio n  o r  v io la tio n  o f  th e  c e rtifica tio n  sh all b e  g ro u n d s fo r  su sp en sio n  o f  paym ents, 
su sp en sion  o r  te rm in a tio n  o f  gran ts, o r  g o v eram en tw id e su sp en sio n  o r  d e b arm en t.

W o rk p la ce s  u n d er gran ts, fo r  g ran tees  o th e r  th an  ind ividu als, n eed  n o t b e  id en tified  o n  th e  c e r t if ica t io n . I f  know n, they 
m ay b e  id e n tif ied  in  th e  g ran t ap p lication . I f  th e  g ra n te e  d o e s  n o t id en tify  th e  w o rk p laces a t  th e  tim e  o f  a p p lica tio n , o r  upon 
aw ard, i f  th e r e  is  n o  ap p lica tio n , th e  g ra n te e  m u st k e e p  th e  id en tity  o f  th e  w o rk p la ce (s) o n  file  in  its  o ff ic e  an d  m ake the 
in fo rm atio n  av a ila b le  fo r  F e d e ra l in sp ectio n . F a ilu re  to  id en tify  a ll know n w o rk p laces co n stitu te s  a  v io la tio n  o f  th e  g ra n te e ’s 
d ru g -free  w o rk p la ce  re q u irem en ts.

W o rk p la ce  id e n tifica tio n s m ust in clu d e th e  a c tu a l a d d ress  o f  bu ild in gs ( o r  p arts  o f  b u ild in g s) o r  o th e r  s ite s  w h ere w ork 
u n d er th e  g r a n t ta k e s  p la ce . C a te g o rica l d e scr ip tio n s  m ay b e  u sed  (e .g ., a ll veh icles o f  a  m ass tra n s it au th o rity  o r S ta te  
highw ay d e p a rtm e n t w hile in  o p era tio n . S ta te  e m p lo y e es  in e a c h  lo ca l unem ploym en t o ff ic e , p e r fo rm e rs  in  c o n c e it  h alls o r  
rad io  s tu d io s .)

I f  th e  w o rk p la ce  id en tified  to  H H S  ch an g es d u rin g  th e  p e rfo rm a n ce  o f  th e  g rant, th e  g ra n te e  sh a ll in fo rm  th e  ag en cy  o f  
th e  c h a n g e (s ) , i f  it  previously  id en tified  th e  w o rk p laces  in  q u estio n  (s e e  a b o v e ).

D e fin itio n s  o f  te rm s in  th e  N o n p ro cu rem en t Su sp en sio n  an d  D e b a rm e n t com m o n  ru le  an d  D ru g -F r e e  W o rk p la ce  
co m m o n  ru le  ap p ly  to  th is  ce rtifica tio n . G r a n te e s ’ a tte n tio n  is  c a lle d , in  p articu lar, to  th e  fo llow in g  d e fin itio n s fro m  th ese  
ru les:

"C o n tro lle d  su b s ta n ce "  m ean s a  c o n tro lle d  su b s ta n ce  in  S ch e d u le s  I  th rou gh  V  o f  th e  C o n tro lle d  S u b sta n ce s  A c t (21  
U S C  8 1 2 )  a n d  a s  fu rth er  d efin ed  by  re g u la tio n  (2 1  C F R  1 3 0 8 .1 1  th rou gh  130 8 .1 5 ).

"C o n v ic tio n " m ea n s a  finding o f  guilt (in clu d in g  a  p le a  o f  n o lo  co n te n d e re ) o r  im p osition  o f  se n te n c e , o r  b o th , by  any 
ju d ic ia l b o d y  ch a rg e d  with th e  resp o n sib ility  to  d e te rm in e  v io la tion s o f  th e  F e d e ra l o r  S ta te  crim in a l d ru g  sta tu tes ;

"C r im in a l d ru g  s ta tu te "  m ean s a  F e d e r a l o r  n o n -F e d e ra l crim in al sta tu te  involving th e  m a n u fa ctu re , d istrib u tion , 
d isp ensin g, u se , o r  p ossession  o f  any c o n tro lle d  su b s ta n ce ;

"E m p loy ee" m ea n s  th e  em p loyee o f  a  g ra n te e  d irec tly  en g ag ed  in  th e  p erfo rm a n ce  o f  w ork u n d er a  gran t, in clu d in g : ( i )  
A ll "d irec t ch a rg e " em p loyees; ( i i)  a ll "in d ire ct ch a rg e" em p lo y e es  u n less th e ir  im p act o r  in v o lvem en t is in sig n ifican t to  the 
p e rfo rm a n ce  o f  th e  g ran t; and, (in ) te m p o rary  p erso n n el an d  co n su ltan ts w ho a re  d irectly  en g a g ed  in  th e  p e rfo rm a n ce  o f  
w ork u n d er th e  g ran t an d  w ho a re  on  th e  g ra n te e ’s  p ay ro ll. T h is  d efin ition  d o e s  n ot in clu d e w o rk ers  n o t o n  th e  payroll o f  
th e  g ra n te e  (e .g ., v o lu n teers, even  i f  used  to  m e e t a  m atch in g  re q u irem en t; consu ltan ts o r  in d ep e n d en t c o n tra c to rs  not on 
th e  g ra n te e ’s  p ay ro ll; o r  em p loyees o f  su b rec ip ien ts  o r  su b co n tra c to rs  in co v ered  w o rk p laces).

The grantee certifies that it will or will continue to  provide a drug-free w orkplace by:
(a )  P u b lish in g  a  s ta tem en t notifying em p lo y ees th a t th e  unlaw ful m an u factu re, d istrib u tion , d isp en sin g , p o ssessio n  o r 

use o f  a  co n tro lle d  su b sta n ce  is p ro h ib ited  in  th e  g ra n te e ’s  w o rk p lace  an d  specify ing th e  a c tio n s  th a t will b e  tak en  against 
em p loyees fo r  v io la tio n  o f  su ch  p roh ib ition ;

(b ) E s ta b lish in g  an  on going d ru g -free  aw aren ess p ro g ra m  to  in form  em p loyees about:
(1 )  T h e  d a n g e rs  o f  drug ab u se  in  th e  w o rk p la ce ; (2 )  T h e  g ra n te e ’s  p o licy  o f  m aintain ing a  d ru g -fre e  w o rk p la ce ; (3) A ny 

available d ru g  co u n selin g , reh ab ilita tio n , an d  em p lo y e e  a ss is ta n ce  p ro g ram s; an d , (4 )  T h e  p e n a ltie s  th at m ay b e  im p osed  
upon e m p lo y e es  fo r  d ru g  abu se vio lation s o c cu rrin g  in  th e  w o rk p lace ;

(c )  M ak in g  it a  requ irem en t th at e a ch  em p lo y ee  to  b e  en g ag ed  in th e  p erfo rm an ce  o f  th e  g ran t b e  g iven  a  cop y  o f  th e 
sta tem en t re q u ire d  by  p arag rap h  (a ) ;

(d ) N otify in g  th e  em p loyee in  th e  s ta tem en t re q u ire d  b y  p arag rap h  (a )  th at, as a  co n d itio n  o f  em p lo y m en t u n d er th e 
grant, th e  em p lo y e e  w ill:

(1 )  A b id e  b y  th e  te rm s o f  th e  sta tem en t; an d , (2 )  N o tify  th e  em p loyer in  w riting o f  h is o r  h e r  co n v ictio n  fo r  a  v io lation  
o f  a  c rim in a l d ru g  s ta tu te  o ccu rrin g  in  th e  w o rk p lace  n o  la te r  th an  five ca len d a r days a fte r  su ch  co n v ictio n ;

(e ) N otify ing th e  agen cy  in  w riting, w ithin te n  c a le n d a r days a fte r  rece iv in g  n o tice  u n d er su b p a ra g ra p h  (d ) ( 2 )  from  an 
em p loyee o r  o th erw ise  rece iv in g  actu al n o tic e  o f  su ch  co n v ictio n . E m p lo y e rs  o f  con v icted  e m p lo y e es  m u st p rov id e n o tice , 
includ ing p o sitio n  tit le , to  every grant o ff ic e r  o r  o th e r  d e s ig n ee  o n  w h ose gran t activity th e  co n v icted  em p lo y e e  w as w orking, 
unless th e  F e d e r a l agen cy  h as d esign ated  a  c e n tra l p o in t fo r  th e  re ce ip t o f  such  n o tice s . N o tic e  sh a ll in c lu d e th e  
id en tifica tio n  n u m b e r(s ) o f  ea ch  a ffe c te d  g ran t;
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( 0  T ak in g  on e o f th e  follow ing a ctio n s , w ithin 3 0  ca le n d a r  d ays o f  rece iv in g  n o tice  u n d er su b p a rag ra p h  ( d ) ( 2 ) ,  with 
resp e ct to  any em p lo y ee  w h o is s o  c o n v ic te d : .

(1 )  T ak in g  a p p ro p ria te  p e rso n n e l a c tio n  ag ain st su ch  an  em p lo y e e , up  to  a n d  in clu d in g  term in atio n , co n sisten t with th e  
req u ire m e n ts  o f th e  R eh ab ilita tio n  A c t  o f  1 9 7 3 , as  a m e n d e d ; o r , ( 2 )  R e q u irin g  su ch  e m p lo y e e  to  p a rtic ip a te  satisfactorily  
in a d rug  ab u se  a ss is ta n ce  o r  reh a b ilita tio n  p ro g ra m  ap p ro v e d  fo r su ch  p u rp o s e s  by a F e d e r a l, S ta te , o r  lo cal h ealth , lav. 
e n fo rce m e n t, o r  o th e r  a p p ro p ria te  a g en cy ;

(g ) M ak in g  a g o o d  faith  effo rt to  c o n tin u e  to  m ain tain  a  d ru g -fre e  w o rk p la ce  th ro u g h  im p le m e n ta tio n  o f  p a ra g ra p h s  (a ) ,  
(b ) ,  ( c ) ,  (d ) ,  ( e )  an d  (f ) .

The grantee may insert In the sp ace  provided below the site(s) for the perform ance of work done in 
connection with the specific grant (use attachments, If needed):

P lace  o f P e rfo rm a n c e  (S t r e e t  a d d r e s s , C ity , C o u n ty , S ta te , Z I P  C o d e )

C heck___if there are workplaces on file that are not identified here.

/------ ---- ------ ----------------------------------------------------------------------- - \
S ectio n s 7 6 .6 3 0 ( c )  a n d  ( d ) ( 2 )  a n d  7 6 .6 3 5 ( a ) ( 1 )  an d  (b ) p rov id e  th a t a  F e d e r a l  a g e n cy  m a y  d e sig n a te  a  c e n tra l re c e ip t  

poin t fo r S T A T E -W I D E  A N D  S T A T E  A G E N C Y -W I D E  c e rtifica tio n s , a n d  fo r  n o tifica tio n  o f  crim in al d ru g  co n v ictio n s. 
F o r  th e  D e p a rtm e n t o f  H e a lth  an d  H u m a n  S e rv ice s , th e  c e n tra l re c e ip t p o in t is : D ivision  o f  G ra n ts  M a n a g e m e n t and  
O versigh t, O ffice  o f  M a n a g e m e n t a n d  A cq u is itio n , D e p a rtm e n t o f  H e a lth  an d  H u m a n  S e rv ice s , R o o m  5 1 7 -D , 2 0 0  
In d e p e n d en ce  A v e n u e , S .W ., W ash in g to n . D .C . 2 0 2 0 1 .

____ ________________________________—----- i------P

DGMO Form#2 R«vts*d May 1990

BILUNG CODE 4184-0t-C
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Certification Regarding D ebarment, 
Suspension, and Other R esponsibility  
Matters—Primary Covered Transactions

By signing and submitting this 
proposal, the applicant, defined as the 
primary participant in accordance with 
45 CFR Part 76, certifies to the best of 
its knowledge and believe that it and its 
principals:

(a) Are not presently debarred, 
suspended, proposed for debarment, 
declared ineligible, or voluntarily 
excluded from covered transactions by 
any Federal Department or agency;

(b) Have not within a 3-year period 
preceding this proposal been convicted 
of or had a civil judgment rendered 
against them for commission of fraud or 
a criminal offense in connection with 
obtaining, attempting to obtain, or 
performing a public (Federal, State, or 
local) transaction or contract under a 
public transaction; violation of Federal 
or State antitrust statutes or commission 
of embezzlement, theft, forgery, bribery, 
falsification or destruction of records, 
making false statements, or receiving 
stolen property;

(c) Are not presently indicted or 
otherwise criminally or civilly charged 
by a governmental entity (Federal State 
or local) with commission of any of the 
offenses enumerated in paragraph (l)(b) 
of this certification; and

(d) Have not within a 3-year period 
preceding this application/proposal had 
one or more public transactions 
(Federal, State, or local) terminated for 
cause or default.

The inability of a person to provide 
the certification required above will not 
necessarily result in denial of 
participation in this covered 
transaction. If necessary, the prospective 
participant shall submit an explanation 
of why it cannot provide the 
certification. The certification or 
explanation will be considered in 
connection with the Department of 
Health and Human Services (HHS) 
determination whether to enter into this 
transaction. However, failure of the 
prospective primary participant to 
furnish a certification or an explanation 
shall disqualify such person from 
participation in this transaction.

The prospective primary participant 
agrees that by submitting this proposal, 
it will include the clause entitled 
“Certification Regarding Debarment, 
Suspension, Ineligibility, and Voluntary 
Exclusion—Lower Tier Covered 
Transaction. ” provided below without 
modification in all lower tier covered

transactions and in all solicitations for 
lower tier covered transactions.
C ertification Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion—Lower Tier Covered 
Transactions
(To Be Supplied to Lower Tier Participants)

By signing and submitting this lower 
tier proposal, the prospective lower tier 
participant, as defined in 45 CFR Part 
76, certifies to the best of its knowledge 
and belief that it and its principals:

(a) are not presently debarred, 
suspended, proposed for debarment, 
declared ineligible, or Voluntarily 
excluded from participation in this 
transaction by any Federal department 
or agency. *

(b) where the prospective lower tier 
participant is unable to certify to any of 
the above, such prospective participant 
shall attach an explanation to this 
proposal.

The prospective lower tier participant 
further agrees by submitting this 
proposal that it will include this clause 
entitled “Certification Regarding 
Debarment, Suspension, Ineligibility, 
and Voluntary Exclusion—Lower Tier 
Covered Transactions. ” without 
modification in all lower tier covered 
transactions and in all solicitations for 
lower tier covered transactions.
Certification Regarding Lobbying
Certification fo r  Contracts, Grants, 
Loans, and C ooperative Agreem ents

The undersigned certifies, to the best 
of his or her knowledge and belief, that:

(1) No Federal appropriated funds 
have been paid or will be paid, by or on 
behalf of the undersigned, to any person 
for influencing or attempting to 
influence an officer or employee of any 
agency, a Member of Congress, an 
officer or employee of Congress, or an 
employee of a Member of Congress in 
connection with the awarding of any 
Federal contract, the making or any 
Federal grant, the making of any Federal 
loan, the entering into of any 
cooperative agreement, and the 
extension, continuation, renewal, 
amendment, or modification of any 
Federal contract, grant, loan, or 
cooperative agreement.

(2) If any funds other than Federal 
appropriated funds have been paid or 
will be paid to any person for 
influencing or attempting to influence 
an officer or employee of any agency, a 
Member of Congress, an officer or 
employee of Congress, or an employee

of a Member of Congress in connection 
with this Federal contract, grant, loan or 
cooperative agreement, the undersigned 
shall complete and submit Standard 
Form—LLJL, “Disclosure Form to Report 
Lobbying,” in accordance with its 
instnictions.

(3) The undersigned shall require that 
the language of this certification be 
included in the award documents for all 
subawards at all tiers (including 
subcontracts, subgrants, and contracts 
under grants, loans, and cooperative 
agreements) and that all subrecipients 
shall certify and disclose accordingly.

This certification is a material 
representation of fact upon which 
reliance was placed when this 
transaction was made or entered into. 
Submission of this certification is a 
prerequisite for making or entering into 
this transaction imposed by section 
1352, title 31, U.S. Code. Any person 
who fails to file the required 
certification shall be.subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such 
failure.
State fo r  Loan Guarantee and Loan 
Insurance

The undersigned states, to the best of 
his or her knowledge and belief, that:

If any funds have been paid or will be 
paid to any person for influencing or 
attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of 
Congress, or an employee of a Member 
of Congress in connection with this 
commitment providing for the United 
States to insure or guarantee a loan, the 
undersigned shall complete and submit 
Standard Form—LLL “Disclosure Form 
to Report Lobbying,” in accordance with 
its instructions.

Submission of this statement is a 
prerequisite for making or entering into 
this transaction imposed by section 
1352, title 31, U.S. Code. Any person 
who fails to file the required statement 
shall be subject to a civil penalty of not 
less then $10,000 and not more than 
$100,000 for each such failure.

Signature

Title

Organization

Date

BILLING CODE 4184-01-P
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DISCLOSURE OF LOBBYING ACTIVITIES
Com plete this form to  disclose lobbying activities pursuant to  31 Lj.S.C. 1352  

(See reverse for public burden disclosure.)

A pproved bv QMS' 
03 4 8 4 0 4 6

1. Type of Federal Action:

□ a. contract 
b. grant
c. cooperative agreem ent 
d .lo a n
e. loan guarantee 
f. loan insurance

Status of Federal Action:

I a. bid/offer/application 
— * b. initial award 

c. post-award

3. Report Type:

□ a. initial filing
b. material change

For M aterial Change Only:
year _________  quartet
date  of last report ____

4. Name and Address of Reporting Entity: 

□  Prime □ Subawardee
T ier______, if known:

Congressional District, if known:

If Reporting Entity in N o. 4  is Subaw ardee, Enter Name 
and Address of Prim é:

Congressional District, if known:

6. Federal Department/Agency: Federal Program  N a m e  Description:

CFDA Number, if applicable:

8. Federal Action Number, if known: 9. Award A m ount, if known: 
S

10. a. Name and Address of Lobbying Entity 
iif individual, last name, first name. Ml):

b. Individuals Perform ing Services (including address if 
different from No. Wai 
(last name, first name, Ml):

(attach Continuation Sheet(s) SF-LLL-A, t f  necessary)

11. Amount of Payment (check all that apply):

$ ______________________  □  actual □  planned

12. Form of Payment (check all that apply):
□  a. cash
□  b. in-kind; specify: nature ■

value _________

13* Type o f P aym ent (check all that apply):

□ a. retainer
□ b. one-tim e fee
□ c. com m ission
□ d. contingent fee
o e. deferred
□ f. other; specify:

14. Brief D escription of Serv ices P erform ed  o r to  b e  P erform ed  and D atets) of Service, including o ff ic e r s ) ,  em pioyee(s), 
o r M em berts) contacted , fo r Paym ent Indicated in  Item  11:

(attach Continuation Sheet(s) SF-LLL-A i f  necessary)

15. C ontinuation Sheet(s) SF-LLL-A attached : □  Yes □  N o

16. Momution nqw itfd through this form n  authorized by title 11 U-S.C. 
section 1152. Dm  disclosure at lobbymg activities is a material representation 
of fact upon whrch it liance was placed by the tier above when this 
transaction was made or emoted into. This disclosure is requited pursuant to 
11 U S-0. 1152. This information wilt be reported to the Congress team 
annually and will be available lor public inspection. Any person who tails to 
file the required disclosure shall be subject to a civil penalty oi not less than 
SiO.OOO and not mwe than $10n.000 tar each such failure.

Signatu re: _ 

Print Nam e: 

T itle: ____

T elep h o n e No.: Dale:

Federal U se O nly: Authorized for Local Reproduction 
Standard Form -  LU.

{FR Doc. 9 4 - 1 4 7 5 9  F iled  6 - 1 6 - 9 4 ;  8 :4 5  am ] 
BILLING CODE 4184-01-C
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DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
S t Regis Mohawk Tribal Alcohol 
Beverages Control Act
AGENCY; Bureau of Indian Affairs, 
Interior.
ACTION: Notice.

SUMMARY: This Notice is published in 
accordance with authority delegated by 
the Secretary of the Interior to the 
Assistant Secretary—Indian Affairs by 
209 DM8, and in accordance with the 
Act of August 15,1953,67 Stat. 586,18 
U.S.C. § 1161.1 certify that the St. Regis 
Mohawk Tribal Alcohol Beverages 
Control Act was duly adopted by the St. 
Regis Mohawk Tribe on November 19, 
1993. The Ordinance provides for the 
regulation, manufacture, distribution, 
possession, sale, and consumption of 
liquor on the St. Regis Mohawk Indian 
Reservation of the State of New York. 
DATES: This Ordinance is effective as of 
June 17,1994.
FOR FURTHER INFORMATION CONTACT: 
Chief, Branch of Judicial Services, 
Division of Tribal Government Services, 
1849 C Street NW., MS 2611-MIB, 
Washington, DC 20240-4001; telephone 
(202) 208-4400.
SUPPLEMENTARY INFORMATION: The St. 
Regis Mohawk Tribal Alcohol Beverages 
Control Act is to read as follows:
St. Regis Mohawk Tribal Alcohol 
Beverages Control Act

This Ordinance shall be cited as the 
“St. Regis Mohawk Tribal Alcoholic 
Beverages Control Act“ and, pursuant to 
the inherent sovereignty of the St. Regis 
Mohawk Indian Tribe of the State of 
New York, shall be deemed an exercise 
of the Tribe’s powers for the purpose of 
protecting the welfare, health, peace, 
morals and safety of all people residing 
on the St. Regis Mohawk Indian 
Reservation of the State of New York.

All of the provisions of this 
Ordinance shall be liberally construed 
to accomplish the above declared 
purpose. It is the St. Regis Mohawk 
Tribe’s declared intent in enacting this 
Ordinance to regulate and control all 
traffic in liquor on the St. Regis Mohawk 
Indian Reservation of the State of New 
York except to the extent allowed and 
permitted under the express term s of 
this Ordinance.
Section 1. Definitions

As used in this Ordinance, the 
following definitions shall apply unless 
the context clearly indicates otherwise: 

I t  A lcohol shall mean neutral spirits 
distilled at or above 190 proof, whether

or not such product is subsequently 
reduced for non-industrial use.

1.2 A lcoholic beverage shall mean 
any liquid suitable for human 
consumption, which contains one-half 
of one percent or more of alcohol by 
volume*

1.3 Barter or bartering shall mean 
the trading for any commodity, act or 
consideration whether or not there is 
intrinsic value in the item traded.

1.4 B eer shall mean any malt 
beverage containing more than one-half 
of one percent of alcohol by volume.

1.5 D istilled spirits shall mean any 
alcoholic beverage that is not beer, 
wine, sparkling wine or alcohol.

1.6 Enterprise o f  the Tribe shall 
mean the St. Regis Mohawk Tribe, a 
member of the Si, Regis Mohawk Tribe 
or his or her spouse, or a business entity 
or association owned and controlled by 
any of the foregoing, that is licensed by 
the Tribal Council and pays the 
appropriate fee set by the Tribal Council 
by Resolution at not less than Two 
Hundred ($200.00) Dollars and no more 
than Five Thousand ($5,000.00) Dollars 
annually.

1.7 Liquor shall mean all varieties of 
liquid, semisolid, or solid substance 
containing alcohol, whether brewed, 
fermented, formulated, or distilled, 
which is intended for hitman 
consumption.

1.8 M inor shall mean any person 
under twenty-one (21) years of age.

1.9 Possession  or possessing  shall 
mean having on one’s person, vehicle or 
other property and includes 
constructive possession through control 
without regard to ownership.

1.10 Purchase shall mean the 
exchange, barter, traffic, receipt with or 
without consideration in any form.

1.11 S ale shall mean the exchange, 
barter, traffic, donation, with or without 
consideration, in addition to the selling, 
supplying or distribution by any means, 
by any person, to any person.

1.12 Transport shall mean the 
introduction of alcoholic beverage onto 
the St. Regis Mohawk Indian 
Reservation of the State of New York by 
any means of conveyance for the 
purpose of sale, or distribution, to any 
licensed dealer.

1.13 Tribal Counc/f shall mean the 
duly elected governing body of the St. 
Regis Mohawk Indian Tribe of New 
York, a federally recognized Indian 
Tribe.
Section 2. Relation of Other Tribal 
Regulations

Any and all prior ordinances, 
resolutions, regulations or other form of 
control of the St. Regis Mohawk Tribe 
of the State of New York whether

written or unwritten, which authorize, 
prohibit, or deal with the sale of alcohol 
are hereby repealed and have no further 
force and effect. No Tribal Ordinance or 
Regulation shall be applied in a manner 
inconsistent with the provisions of this 
ordinance.
Section 3. Prohibition

The introduction on the Reservation 
for resale, wholesale purchase, sale and 
dealing in liquor other than by the Tribe 
or an Enterprise of the Tribe is 
prohibited. Possession of liquor on the 
Reservation by any person not - 
prohibited by Federal law shall be 
lawful so long as possession is in 
conformity with this Ordinance.
Section 4. Conformity With State Laws

Tribal standards for liquor 
transactions and possessions and 
consumption of liquor shall meet or 
exceed those required by the State of 
New York including but not limited to:

(a) Hours o f  S ale: Wine, B eer and  
M ixed Beverages. The Tribe or an h 
Enterprise of the Tribe may sell or offer 
for sale wine, beer and mixed beverages 
at all times not specifically prohibited 
by this Section. The Tribe or an 
Enterprise of the Tribe may not sell or 
offer for sale wine and beer and mixed 
beverages on Sunday between the hours 
of 2 a.m. and 12 noon. On any other 
day , the Tribe or an Enterprise of the 
Tribe may not sell or offer for sale wine, 
beer, or mixed beverages between the 
hours of 2 a.m. and 8 a.m.

(b) Minor. A minor is any person who 
has not celebrated his or her twenty-first 
(21st) birthday.

(c) Purchase o f  A lcohol by a  Minor. 
Purchase of an alcoholic beverage by a 
minor [isl prohibited.

(d) Sales to Minor. Sale of an 
alcoholic beverage to a minor by the 
Tribe or an Enterprise of the Tribe is 
prohibited.

(e) Consumption o f  A lcohol by a  
Minor. Consumption of an alcoholic 
beverage by a minor is prohibited.

(f) Possession o f  A lcohol by  a  Minor. 
Possession of an alcoholic beverage by
a minor is prohibited unless such minor 
is in possession of the alcoholic 
beverage while in the course and scope 
of his employment and he is any 
employee of the Tribe or an Enterprise 
of the Tribe.

(g) P urchase o f  A lcohol fo r  a  Minor, 
Furnishing A lcohol to a  Minor. A person 
commits a violation of this Ordinance if 
he knowingly purchases an alcoholic 
beverage for or knowingly gives or 
makes available an alcoholic beverage to 
a minor.

(h) M isrepresentation o f  Age by a  
Minor. A minor is in violation of this



Federal Register / Vol. 59, No. 116 / Friday, June 17, 1994 / Notices 31497

Ordinance if he falsely states that he or 
she is 21 years of age or older or 
presents any document that indicates 
he/she is 21 years of age or older to a 
person engaged in selling or serving 
alcoholic beverages.

(i) Em ployment o f  Minors. The Tribe 
or an Enterprise of the Tribe shall not 
employ any person under 18 years of 
age to sell, prepare, serve, or otherwise 
handle liquor, or to assist in doing so. 
The Tribe or an Enterprise of the Tribe 
may, however, employ a person under 
18 years of age to work in any capacity 
other than the actual selling, preparing, 
serving or handling of liquor.

Section 5. Prohibition of Sales During 
Emergencies or Dates and Times 
Established by the Tribal Council

The Tribal Council Head Chief, by 
authority of Tribal Council Resolution, 
may on an emergency basis and for a 
period of time not to exceed five (5) 
business days, by written order, act, 
directive or notice, prohibit the sale of 
liquor until such emergency order can 
be considered by the Tribal Council 
which may in its discretion, terminate 
or extend such order for any length of 
time it deems necessary, or may issue 
emergency rules, regulations directions 
or orders concerning the sale of liquor 
which will be valid during the stated 
emergency period. The Tribal Council 
may likewise issue orders prohibiting or 
limiting the sale of liquor for any period 
not to exceed seventy-two (72) 
consecutive hours.

Section 6. Sovereign Immunity 
Preserved

Nothing in this Ordinance is intended 
nor shall be construed as a waiver of the 
sovereign immunity of the St. Regis 
Mohawk Tribe ofthe State of New York. 
No officer, manager or employee of an 
enterprise of the Tribe shall be 
authorized nor shall attempt to waive 
the sovereign immunity of the Tribe.
Section 7. Penalty

Any person or entity purchasing, 
possessing, selling, bartering, or 
otherwise trafficking in liquor on the 
Reservation is in violation of this 
ordinance or any Rule or Regulation 
adopted pursuant to this ordinance and 
shall be subject to a fine or forfeiture, as 
applicable, of not more than Five 
Thousand Dollars ($5,000.00) and may 
be barred from admission to the 
Reservation through Due Process of law. 
In addition, persons or entities subject 
to the full jurisdiction of the Tribe may 
be subject to such other appropriate 
actions as the Tribal Council may 
determine. All contraband merchandise 
shall be confiscated by the Tribe and 
disposed of as directed by the Tribal 
Council.
Section 8. Severability

If any.clause, part or section of this 
Ordinance shall be adjudged invalid, 
such judgement shall not affect or 
invalidate the remainder of the 
ordinance but shall be confined in its 
operation to the clause, part or section 
directly involved in controversy in 
which such judgement was rendered.

Section 9. Disclaimer
Nothing in this Ordinance shall be 

construed to authorize or require the 
criminal trial and punishment of non- 
Indians by the St. Regis Mohawk Tribe 
of the State of New York except to the 
extent allowed by an applicable present 
or future Act of Congress or any 
applicable laws.
Section 10. Regulations

The Tribal Council shall have the 
exclusive authority to adopt and enforce 
Rules and Regulations to implement the 
sale, transportation or introduction of 
liquor on die Reservation and to further 
the purposes of this ordinance. Such 
Rules and Regulations shall have the 
force of law upon promulgation by 
Resolution.
Section 11. Enforcement

This Ordinance shall be enforced by 
the Tribal Council, or any other Agency 
vested with such enforcement authority 
by resolution of the Tribal Council.
Section 12. Effective Date

This ordinance shall be effective upon 
the date that the Secretary ofthe Interior 
certifies this ordinance and it is 
published in the Federal Register.
Section 13. Duration

The duration of this Ordinance shall 
be perpetual.

Dated: June 8,1994.
Ada E. Deer,
Assistant Secretary*—Indian Affairs.
(FR Doc. 94-14752 Filed 6-16-94; 8:45 ami 
BILUNG CODE 4310-02-M
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
Indian Gaming
ACTION: Notice of Approved Tribal-State 
Compact.

SUMMARY: Pursuant to 2 5  U.S.C. § 2 7 1 0 ,  
of the Indian Gaming Regulatory Act of 
1 9 8 8  (Pub. L . 1 0 0 - 4 9 7 ) ,  the Secretary of 
the Interior shall publish, in the Federal 
Register, notice of approved Tribal-State

Compacts for the purpose of engaging in 
Class III (casino) gaming on Indian 
reservations. The Assistant Secretary- 
Indian Affairs, Department of the 
Interior, through her delegated 
authority, has approved the Gaming 
Compact Between the Confederated 
Tribes of the Grand Ronde Community 
of Oregon and the State of Oregon, 
which was executed on August 21,
1 9 9 3 .

DATES: This action is effective June 17, 
1994.
FOR FURTHER INFORMATION CONTACT: Joe 
B. Walker, Acting Director, Indian 
Gaming Management Staff, Bureau of 
Indian Affairs, Washington, DC 20240. 
(202) 219-4068.

Dated: June 10,1994.
Jo h n  T ip p e c o n n ic ,.
A ssistant Secretary—Indian A ffairs.
1FR Doc. 94-14788 Filed 6 -1 6 -9 4 ; 8 :45  am]
BILLING CODE 4310-02-M
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DEPARTMENT OF EDUCATION
Training Personnel for the Education 
of Individuals With Disabilities 
Program Administered by the Office of 
Special Education Programs, Office of 
Special Education and Rehabilitative 
Services
AGENCY: Department of Education. 
ACTION: Notice of Intent to Collect Data.

SUMMARY: The Assistant Secretary 
provides notice that the Department 
intends to revise the forms it requires 
grantees under Part D of the Individuals 
with Disabilities Education Act (IDEA) 
to use in submitting their Annual 
Performance Reports under Section 634 
of Pub. L. 191-476, as amended. These 
forms are the Personnel Data Form and 
the Parent Data Form.

The Department is publishing this 
notice of intent to collect data to solicit 
public comment from State education 
agencies, institutions of higher 
education, parent organizations, 
professionals in the field of special 
education, individuals with disabilities, 
professional organizations and advocacy 
groups for persons with disabilities, 
researchers, other Federal agencies, and 
other appropriate parties regarding the 
utility and burden of collecting and 
reporting data in addition to that 
specified in IDEA. The new data would 
be (1) Outcomes and placement 
information from grantees training 
personnel to serve children with 
disabilities and their families; and (2) 
the names of organizations networked or 
consulted with by parent , information 
arid training center grantees.
DATES: Comments must be received on 
oribefore August 16,1994.
ADDRESSES: All comments concerning 
this notice should be addressed to 
Norman D. Howe, U.S. Department of 
Education, 400 Maryland Avenue SW., 
room 3072, Switzer Building, 
Washington, DC 20202-2643.
FOR FURTHER INFORMATION CONTACT: 
Janice S. Ancarrow, U.S. Department of 
Education, Maryland Avenue SW., room 
3515, Switzer Building, Washington, DC 
20202-2643. Telephone: (202) 205- 
8274. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the TDD number at (202) 
205—9999.

SUPPLEMENTARY INFORMATION:
Statutory Provisions and Legislative 
History .<

Part D of the Act (IDEA) provides 
support for programs to increase the 
quantity and improve the quality of 
personnel trained to provide early 
intervention, education, and related 
services to infants, toddlers, children, 
youth, and their families. The Division 
of Personnel Preparation (DPP) in the 
Office of Special Education Programs 
(OSEP), Office of Special Education and 
Rehabilitative Services (OSERS), 
administers this program.

As amended in 1990 through 1992, 
section 634(a) (1) and (2) of IDEA 
requires personnel training grantees 
funded under 631(a) to report the 
number of personnel enrolled under 
each grant by category of training and 
level of training; and the number of 
individuals trained receiving degrees 
and certification, by category and level 
of training. The law further requires that 
applicants for training grants must 
provide a description of detailed 
strategies to recruit and train members 
of minority groups and persons with 
disabilities, as well as to give them 
priority consideration for stipend 
support when selecting among qualified 
trainees. See section 631(a)(2)(B) and (3) 
of IDEA. Therefore, trainees’ race or 
ethnicity, and their disability status 
were added tothe Personnel Data Form, 
as well as the information required by 
Section 634.

Under section 631(e)(ll), as amended 
in 1990 through 1992, grantees who are 
parent training and information centers 
must report detailed information on 
their clients served. OSEP developed a 
separate Parent Data Form to capture. 
these data.

Both forms were provisionally < 
approved for one year by the Office of 
Management and Budget (OMB) on 
November 12,1992.
Proposed Data Elements

To assist the Department of Education 
in monitoring the efficacy of this 
training program in meeting the 
educational and related needs of infants, 
children, youth, and their families, and 
to examine how grantees are 
implementing statutory requirements, 
die Department intends to add further 
data elements to the Personnel Data

Form, as well as to the Parent Data 
Form.

The planned revision of the Personnel 
Data Form would add a Part III, which 
would include individual counts for 
student trainee outcomes data oh: (1) 
Completers (such as length of time to 
the degree) and (2) noncompleters (such 
as reasons for not completing); and 
aggregate counts for placement 
outcomes (such as type of employment 
and geographic location).

The revised Parent Data Form would 
include data on the names of 
organizations networked or consulted 
with under IDEA section 631 (e)(U) (E) 
and (F). ' !
Invitation To Comment .

The Assistant Secretary is  interested 
in receiving public comment on the 
utility and burden of obtaining from 
personnel training grantees various 
outcomes data, including placement 
data by aggregated counts or by 
individual trainee; and from parent 
training and information centers, the 
names of organizations they networked 
or consulted with.

The DPP data collection package 
previously approved by OMB, and all 
comments submitted in response to this 
notice will be available for public 
inspection, dining and after the 
comment period, in Room 3072, Switzer 
Building, 330 “C” Street SW., 
Washington, DC, between the hours of 
8:30 a.m. and 4 p.m., Monday through 
Friday of each week except Federal 
holidays.; .

To familiarize the public with the 
format of the proposed changes, copies 
of the draft proposed Part III of the 
Personnel Data Form (Form 1J and tbe 

* draft revised Parent Form (Form 2) are 
available by calling (202) 205-9554.

Please note that the Department has 
not yet submitted the proposed revised 
forms to OMB for its formal review and 
approval. Public comments received 
under this Notice will be considered 
prior to finalizing the forms for 
submission to OMB.

Authority: 20 U.S.C. 1409(g).
Dated: June 1 3 ,1 9 9 4 .

Judith E. Heumaun,
Assistant Secretary for Special Education and 
Rehabilitative Services.
[FR Doc. 9 4 -1 4 8 5 8  Filed 6 -1 6 -9 4 ; 8 :4 5  am] 
BILLING CODE 4000-01-U
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Proposed Rules
67„„„„„„„„„„„.„„„;„.„„285Q5
45 CFR
46.. ............ „v..„.28276
95„„„.„„„.„.„„„„„...;.„.„30707
205....    30707
2525...............  .„„.„.30709
2526.. ...  .„.30709

2 5 2 7 ........ .................. ................. 3 0 7 0 9
2 5 2 8 ........ ....................................3 0 7 0 9
2 5 2 9 ....... ....... ............................3 0 7 0 9
Proposed Rules:
1 6 0 7 ... .. . ................................... 3 0 8 8 5

4 6  C F R

1 2 . . .......... ....................................2 8 7 9 1
1 6 ............. ....................................2 8 7 9 1
Proposed Rules:
4 0 ............. .................................... 2 9 2 5 9
1 5 4 .......... ................................ . . .2 9 2 5 9
5 4 0 .......... .......... .......... 3 0 5 6 7

4 7  C F R

0 ............... ....................................3 0 9 8 4
1............... ....................3 0 9 8 4 , 3 1 0 0 9
7 3 ............. .2 9 2 7 2 ,2 9 2 7 3 ,3 1 1 6 1 ,

3 1 1 6 2
9 0 . . . ......... ................................ . . .3 0 3 0 4
Proposed Rules:
2 2 ............. ................... 3 0 8 9 0 , 3 1 1 8 6
6 1 ............. ......................... .......... 3 0 7 5 4
6 4 ............. .................................... 3 0 7 5 4
6 9 „ .„ ...................................3 0 7 5 4
7 3 „ 2 9 4 0 8 ,  3 0 3 3 1 , 3 0 8 9 1

4 8  C F R

5 3 3 .......... .................................... 2 9 4 8 0
1 8 0 1 ....... .................................... 2 9 9 6 0
1 8 0 2 ....... ................................... 2 9 9 6 0
1 8 0 4 ....... ...................... .............2 9 9 6 0
1 8 0 5 ....... ....................................2 9 9 6 0
1 8 0 7 ....... ...................2 9 9 6 0 , 2 9 9 6 2
1 8 0 9 ....... .................................... 2 9 9 6 0
1 8 1 0 ... .. . .............. ..................... 2 9 9 6 2
1 8 1 5 ....... ............... ....................2 9 9 6 0
1 8 2 2 ....... ................................... 2 9 9 6 0
1 8 2 3 ....... .................................... 2 9 9 6 0
1 8 2 5 ....... ................................... 2 9 9 6 0
1 8 3 9 „ .„ . .„ .. . ......................... . .2 9 9 6 0
1 8 4 3 ....... .................................... 2 9 9 6 3
1 8 5 2 ... .. . ....................2 9 9 6 0 ,  2 9 9 6 3
Proposed Rules:
7 .............. ....................................2 9 6 9 6
1 0 ....... . ......................... .......... 2 9 6 9 6
3 7 ............. ......: ................ ............2 9 6 9 6
2 1 5 ... . ; . . . .................................... 3 1 1 8 9
2 4 5 .......... .................................... 2 8 3 2 7
2 5 2 ... . . . . . ............... .................... 2 8 3 2 7
1 6 0 1 ....... ............................... . . .2 8 4 8 7
1 6 0 2 ...„ . .................................„ 2 8 4 8 7
1 6 0 9 ....... ....................................2 8 4 8 7
1 6 1 5 ....... ....................................2 8 4 8 7
1 6 3 2 ... .. . ............................... . . .2 8 4 8 7
1 6 4 2 ....... ................................... 2 8 4 8 7
1 6 4 6 ....... ....................................2 8 4 8 7
1 6 5 2 ... .. . .................................... 2 8 4 8 7

4 9  C F R

1 0 7 .......... .............. .................„ 3 0 5 3 0
1 7 1 .......... .......... .„ „ ...... ; ...........2 8 4 8 7
1 7 2 .......... ....................2 8 4 8 7 ,  3 0 5 3 0
1 7 3 .......... ..............................„ „ 2 8 4 8 7

174.. .............   28487
176.. .............  .........30530
178........     28487
179......     ..„..28487
195.....  „....„„..„......29379
214....     „..30879
541..........   „...31162
826.... ........... ...„......„.„„30531
Proposed  Rules:
192..................   30567
194 ............   ....30755
195 ... ............. ,........... 30567
571......   30756
1002....... ............. ..... ...29586

50 CFR
17.. ............„30254, 31094
100.„„„.;„........ ...28922, 29032
216...............  „30305, 31165
217.. ......   ...........29545
222..................   .....31094
226.. ..  28793, 30715
227.......... ..... „............... 29545
229.....     .......31165
301......... ...........29207, 30307
625..... .................28809, 29207
661.. ....... .....................31170
663.. ..........................29736
671 ..,„...„__.„„.......„..28276
672 ........ 28811, 29208, 29548
675 .28811,29208,29737,

29964,30307
676.. .......„...„„..„„..„„28281
6 8 5 , .... ...„„„„28499
Proposed  Rules:
15____     „.,„..„28826
17.. ....28328, 28329, 28508,

29778
20.. ...... ........ .;....... ........ 29700
22.. .......    30892
285.................  — „„....30896
630....     ...29779
641 ............................... ...30389
642.. .  28330
644...................... 30903
671.. .....„„.„„...„.„„„„28827
672„.„.„„..... „„..„.........„28827
675............................ 28827
676 ................28827,31189
Ch. II.... ...„„„■ ....„...„...„.28838
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