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Title 3—

The President

26407

Presidential Documents

Proclamation 6690 of May 18, 1994

World Trade Week, 1994

By the President of the United States of America

A Proclamation

As we observe World Trade Week, 1994, we find our Nation well-positioned
to compete in the 1990s. Our economy is the strongest in the industrialized
world. Our work force is second to none. Our system of higher education
és unequalled. And our people are more optimistic—and have reason to
e.

Yf?t, success in world markets is not automatic—it requires planning and
effort.

“U.S. Exports Equal U.S. Jobs/’ the theme of World Trade Week, illustrates
why the United States must make the push to increase the involvement
of American business in international markets. Exports have become a critical
engine of our Nation’s economic progress. In the past 5 years, exports
of goods and services have been responsible for more than 40 percent
of U.S. economic growth.

Today one in every five manufacturing jobs is linked to exports. Exports
of goods and services support some 10.5 million jobs. And exports lead
to better paying jobs. American workers producing for export earn 17 percent
more than the overall average wage.

The intersection of domestic and international business makes it more impor-
tant than ever to emphasize all of the factors that make America competitive.
Sustainable economic growth is possible only if we solve those societal
problems that keep our people from achieving their best.

The first order of business for this Administration was to improve the
economic climate at home, and this continues to be my priority. We have
made great strides in bringing the Federal budget deficit under control.
Fiscal restraint has prompted a surge in business investment. We are in
the process of implementing a policy that encourages private and public
partnerships. We have begun the difficult job of helping the defense industry
to convert to a more commercial business. And we are devoting more atten-
tion to secondary education and to training and retraining our work force.

This Administration is working vigorously to secure a health care plan
for all Americans, and we have proposed a reform of our welfare system.
We have major initiatives underway to fight crime and drug trafficking.

These steps toward healthy economic growth and a more secure society
represent the essential underpinning for America to compete in the world
economy.

However, U.S. companies must have fair access to international markets.
We have placed a high priority on reducing trade barriers abroad, and
we are making progress. The North American Free Trade Agreement creates
a vibrant, integrated market on our own continent and opens up great
possibilities for an even larger free trade area in the future. The successful
conclusion of the Uruguay Round of GATT trade negotiations after 7 years

tof dhard bargaining now should lead to a significant expansion of global
rade.
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(FR Doc. 94-12589
Filed 5-18-94; 4:20 pm)
Billing code 3195-01-P

Partnership between the United States Government and the private sector
is necessary if we are to reach the economic goals outlined early in my
Administration. The Federal Government is committed to being a constructive
partner by creating a favorable environment for the U.S. private sector to
conduct business at home and abroad. However, the main responsibility
for developing overseas markets lies with the private sector. It is up to
business to take the risks, but the risks bring the right to reap the rewards.

Our workers will reap the rewards in the form of many new jobs, because
exports can be our number one method of creating high-wage jobs.

All this leads to only one conclusion: We must thrive globally to secure
a healthier economy, and it is in the interest of business, workers, and
the entire population to do so. We must sell more in the global marketplace—
and we are continuing to do our best to expand that marketplace for American
goods. We must also promote trade in a way that benefits workers and
encourages sustainable development.

NOW, THEREFORE, |, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim the week beginning
May 22, 1994, as “World Trade Week.” | invite the people of the United
States to join in appropriate observances to reaffirm the potential of inter-
national trade for creating prosperity for all.

IN WITNESS WHEREOF, | have hereunto set my hand this eighteenth day
of May, in the year of our Lord nineteen hundred and ninety-four, and
of the Independence of the United States of America the two hundred
and eighteenth.
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FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5CFR Part 1630

Privacy Ad Regulations

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Final rule.

SUMMARY: The Board is amending its
Privacy Act regulations to allow
participants who are authorizing the
disclosure of their records to submit a
copy of a signed statement, instead of an
originally signed statement.

EFFECTIVE DATE: June 20, 1994.

FOR FURTHER INFORMATION CONTACT:
John J. O’Meara, Assistant General
Counsel for Administration, (202) 942-
1662, FAX (202) 942-1676.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 28,1994 (59
FR 14371), the Board proposed to
amend its Privacy Act regulations to
allow participants authorizing
disclosure of their records to submit a
signed statement, instead of an
originally signed statement. No
comments were received; therefore, no
change was made and rule is now being
published as a final rule.

The rule change recognizes that no
significant safeguard results from
requiring the submission of originally
signed disclosure authorizations. In
addition, the requirement to submit
originally signed authorizations is
burdensome to the Department of
Agriculture’s National Finance Center,
which is the Board’s recordkeeper for
TSP records. An individual seeking
disclosure of his or her TSP record shall
submit a signed statement authorizing
that disclosure.

Other Matters

This rule is not a major rule for the
purpose of Executive Order 12291 of
February 17,1981. As required by the

Regulatory Flexibility Act, it is hereby
certified that this rule will not have a
significant impact on small business
entities. As required by the Paperwork
Reduction Act, | hereby certify that this
rule will not require additional
reporting.

List of Subjects in 5 CFR Part 1630

Administrative practice and
procedure. Privacy, Records.

Accordingly, part 1630 of title 5 of the
Code of Federal Regulations is amended
to read as follows:

PART 1630—PRIVACY ACT
REGULATIONS

1. The authority citation for part 1630
continues to read as follows:

Authority: 5 U.S.G 552a.

2. Section 1630.5 is amended by
revising paragraph (a) to read as follows:

§ 1630.5 Granting access to a designated
individual.

(@) An individual who wishes to have
a person of his or her choosing review
a record or obtain a copy of a record
from the Board shall submit a signed
statement authorizing the disclosure of
his or her record before the record will
be disclosed. The authorization shall be
inaintgined*with}he nicord.

Dated: May 13,1994.
Roger W. Mehle,

Executive Director, Federal Retirement Thrift
InvestmentBoard.

[FR Doc. 94-12322 Filed 5-19-94; 8:45 am]
BILLING CODE 6760-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 28
[CN—94-002J
RIN 0531-AA86

User Fees for Cotton Classification
Services to Growers

AGENCY: Agricultural Marketing Sendee,
USDA.

ACTION: Final rule;

SUMMARY: The Agricultural Marketing
Service (AMS) is reducing user fees for
cotton producers for cotton
classification services under the Cotton

2640j
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Statistics and Estimates Act in
accordance with the formula provided
in the Uniform Cotton Classing Fees Act
of 1987, as amended by Public Law
102—237. The 1993 user fee for this
classification service was $1.87 per bale.
This final rule will reduce the fee for the
1994 crop to $1.80 per bale. The
reduced fee is due to increased
efficiency in classing operations, and it
is sufficient to recover the costs of
providing classification services,
including costs for administration,
supervision, and standardization costs.
EFFECTIVE DATE: July 1,1994.

FOR FURTHER INFORMATION CONTACT: Lee
Clibum, 202-720-2145.

SUPPLEMENTARY INFORMATION: A
proposed rule detailing the revisions
was published in the Federal Register
on March 18,1994, (59 FR 12862). A 30-
day comment period was provided for
interested persons to respond to the
proposed rule; no comments were
received.

This final rule has been issued in
conformance with Executive Order
12866 and has been reviewed by OMB.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 etseq.), the Administrator
of the Agricultural Marketing Service
(AMS), has considered the economic
impact of this final rule on small
entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
disproportionately burdened. The
Administrator of AMS has certified that
this action will not have a significant
economic impact on a substantia]
number of small entities as defined in
the RFA because: (1) The fee reduction
reflects a decrease in the cost-per-unit
currently borne by those entities
utilizing the services; (2) the cost
reduction wijl not affect competition in
the marketplace; and (3) the use of
classification services is voluntary.
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In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implement the Paperwork Reduction
Act (PRA) of 1980 (44 U.S.C. 3501 ei
seq.), the information collection
requirements contained in this final rule
have been previously approved by OMB
and were assigned OMB control number
0581-0009 under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

This revision will become effective
July 1,1994, as provided by the Cotton
Statistics and Estimates Act.

Fees for Classification Under the Cotton
Statistics and Estimates Act 0f 1927

The user fee charged to cotton
producers for High Volume Instrument
(HWVI) classification services under the
Cotton Statistics and Estimates Act (7
U.S.C. 473a) was $1.87 per bale during
the 1993 harvest season as determined
by using the formula provided in the
Uniform Cotton Classing Fees Act of
1987 as amended by Public Law 102-
237. The fees cover salaries, cost of
equipment and supplies, and other
overhead costs, including costs for
administration, supervision, and
standardization.

This final rule establishes the user fee
charged to producers for High Volume
Instrument (HVI) classification at $1.80
per bale during the 1994 harvest season.

Public Law 102-237 amended the
formula in the Uniform Cotton Classing
Fees Act of 1987 for establishing the
producer’s classification fee so that the
producer’s fee is based on the prevailing
method of classification requested by
producers during the previous year. HVI
classing was the prevailing method of
cotton classification requested by
producers in 1993. Therefore, the 1994
producer’s user fee for classification
service is based on the 1993 base fee for
HVI classification.

The fee was calculated by applying
the formula specified in the Uniform
Cotton Classing Fees Act of 1987, as
amended by Public Law 102-237. The
1993 base fee for HVI classification
exclusive of adjustments, as provided by
the Act, was $1.91 per bale. A 2.7
percent, or five cents per bale increase
due to the implicit price deflator of the
gross domestic product added to the
$1.91 would result in a 1994 base fee of
$1.96 per bale. The formula in the Act
provides for the use of the percentage
change in the implicit price deflator of
the gross national product (as indexed
for die most recent 12-month period for
which statistics are available). However,
this has been replaced by the gross
domestic product by the Department of
Commerce as a more appropriate

measure for the short-term monitoring
and analysis of the U.S. economy.

The number of bales to be classed by
the United States Department of
Agriculture from the 1994 crop is
estimated at 16,550,000. The 1994 base
fee was decreased 15 percent based on
the estimated number of bales to be
classed (one percent for every 100,000
bales or portion thereof above the base
of 12,500,000, limited to a maximum
adjustment of 15 percent). This
percentage factor amounts to a 29 cents
per bale reduction and was subtracted
from the 1994 base fee of $1.96 per bale,
resulting in a fee of $1.67 per bale.

The formula requires addition ofa
five cents per bale surcharge to the
$1.67 per bale fee since the projected
operating reserve would be less than 25
percent. The five cent surcharge would
result in a 1994 season fee of $1.72 per
bale. Assuming a fee 0f $1.72, the
projected operating reserve would be 6.6
percent. An additional 8 cents per bale
would be required to provide an ending
accumulated operating reserve for the
fiscal year of at least 10 percent of the
projected cost of operating the program.
This would establish the 1994 season
fee at $1.80 per bale.

Accordingly, in § 28.909, paragraph
(b) will be revised to reflect the
reduction in the HVI classification fees.

As provided for in the Uniform Cotton
Classing Fees Act of 1987, as amended,
a five cent per bale discount will
continue to be applied to voluntary
centralized billing and collecting agents
as specified in §28.909 (c).

Growers or their designated agents
will continue to incur no additional fees
if only one method of receiving
classification data is requested. The fee
for each additional method of receiving
classification data in § 28.910 will
remain at five cents per bale, and it will
be applicable even if the same method
is requested. The other provisions of
§28.910 concerning the fee for an owner
receiving classification data from the
central database and the fee for new
classification memoranda issued for the
business convenience of such an owner
without reclassification of the cotton
will remain the same.

The fee for review classification in
§28.911 will be reduced from $1.87 per
bale to $1.80 per bale.

The fee for returning samples after
classification in §28.911 will remain at
40 cents per sample.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedures, Cotton, Cotton samples,
Grades, Market news, Reporting and
recordkeeping requirements, Standards,
Staples, Testing, Warehouses.
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For the reasons set forth in the
preamble, 7 CFR Part 28 is amended as
follows:

PART 28— [AMENDED]

1. The authority citation for subpart D
of part 28 will continue to read as
follows:

Authority: Sec. 3a, 50 Stat. 62, as amended

(7 U.S.C. 473a); Sec. 3c, 50 Stat. 62 (7 U.S.C.
473c).

2. In §28.909, paragraph (b) is revised
to read as follows:

§ 28.909 Costs.
* H H

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $1.80 per bale.
* Hr Hr H H

3. In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§ 28.911 Review classification.
(@ * * * The fee for review
classification is $1.80 per bale.
H H Hr Hr H
Dated: May 16,1994.
Lon Hatamiya,
Administrator.
[FR Doc. 94-12378 Filed 5-19-94; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 61
[CN-93-004]
RIN 0581-AB05

Revision of Cottonseed Sampler
License Procedures

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is making final the
restructuring of procedures for licensing
cottonseed samplers to draw, prepare
and submit cottonseed samples for
USDA’s official cottonseed grading
program. The revision will significantly
reduce the paperwork burden involved
in the licensing of official cottonseed
samplers by eliminating the bonding
requirement and the license fee, and
extending the license period from 1 to
5 years. Official cottonseed samplers
will still be required to obtain a license
from USDA, and sampling equipment
and procedures will continue to receive
the same level of supervision from AMS
Cotton Division personnel.

EFFECTIVE DATE: July 1, 1994.

FOR FURTHER INFORMATION CONTACT: Lee
Cliburn, 202-720-2145.
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SUPPLEMENTARY INFORMATION: A
proposed rule detailing the revisions
was published in the Federal Register
on February 14,1994, (59 FR 6914). A
60-day comment period was provided
for interested persons to respond to the
proposed rule; only one comment, in
support of the revisions, was received.

This final rule has been issued in
conformance with Executive Order
12866 and has been reviewed by OMB.

This final rule has been reviewed
under Executive Order 12778* Civil
Justice Reform, It is not intended to
have retroactive effect. This rule would
not preempt any state or local Tajvs,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which mustbe exhausted
prior to any judicial challenge to the
provisions of this rule..

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 etseq.), the Administrator
of the Agricultural Marketing Service
(AMS), has considered the economic
impact of this final rule on small
entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
disproportionately burdened. The
Administrator of AMS has certified that
this action will not have a significant
economic impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act because:
(1) The changes in licensing procedures
will decrease the cottonseed sampler’s
paperwork burden; (2) the change in
licensing procedures will not affect
competition in the marketplace; and (3)
participation in USDA's official
cottonseed grading program is
voluntary.

In compliance with OMB regulations
(5 CFR part 1320) which implement the
Paperwork Reduction Act (PRA) of 1980
(44 U.S.C. 3501 etseq.), the information
collection requirements contained in
this final rule for cottonseed sampler
licenses have been previously approved
by the OMB and were assigned OMB
control number 0581-0008 under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This final rule
would significantly reduce the
information collection requirements for
34 licensed cottonseed samplers.

The cottonseed sampler license form
CN-248 requires an estimated 0.17
hours or 10.2 minutes to complete. The
paperwork burden for the 34 cottonseed
samplers’license renewal each year
amounts to 5.78 hours. This final rule,
by requiring that licenses be renewed
every 5 years, will reduce the
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paperwork burden to 1.16 hours, an 80
percent reduction.

The simplification of licensing
procedures for cottonseed samplers will
become effective on July 1,1994, so that
implementation can be coordinated
with preparations for the start of the
1994 cotton harvest. Otherwise, the
cottonseed industry will not realize the
full benefit of the revisions in the first
year of implementation.

USDA provides official grading of
cottonseed under the authority of the
Agricultural Marketing Act of 1946 (7
U.S.C. 1624), which requires USDA to
supervise the drawing, preparation, and
handling of samples submitted for
official grading. Current regulations
require that applications for initial and
renewal cottonseed sampler’s licenses,
both of which expire in 1 year, be
accompanied by proof that the sampler
is bonded by an approved surety
company, including a power of attorney,
and a small fee ($20.00 for new licenses
and $18.00 for renewals). These
requirements are unnecessary for the
maintenance of an acceptable level of
supervision of cottonseed sampling by
USDA. In addition, the licensing
process will be simplified once these
requirements are eliminated and the
license period extended to 5 years. The
licensing procedures for cotton samplers
were revised similarly 15 years ago with
no adverse effects to the level of
supervision provided by AMS, and this
revision will make the procedures for
cottonseed sampler licensing consistent
with those for cotton samplers.

Under this revision, official
cottonseed samplers will still be
required to obtain a license, and
sampling equipment and procedures
will continue to receive the same level
of supervision from Agricultural
Marketing Service, Cotton Division
personnel. The expected effects of this
final rule are that it will: (1) Decrease
both the applicant’s expense and
paperwork burden required for
licensing; and (2) simplify the
procedures and reduce the time
required by the Cotton Division
employees to process the applications
and maintain license records. While the
effects are expected to be nominal in
both cases, justification for continuing
the bonding requirement, license fee,
and 1-year license period is not
supported by experience in the
supervision of USDA’s official
cottonseed grading program in recent
years.

Accordingly, 8861.26 and 61.28,
which detail the bonding requirements
for both newly issued and renewal
cottonseed sampling licenses, will be
deleted.

26411

In §61.27, the period of new and
renewal licenses will be extended from
1to 5 years.

Sections 61.29 and 61.43, which set
forth the designation of bond approval
authority and the fees for new and
renewal licenses, respectively, will be
deleted.

List of Subjects in 7 CFR Part 61

Cottonseed, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR Part 61 will be revised
as follows:

PART 61—[AMENDED]

1. The authority citation for subpart A
of part 61 continues to read as follows.

Authority: Sec. 205,60 Stat. 1090, as
amended, (7 U.S.C 1624).

2. Section 61.26 is removed.

3. Section 6T.27 is revised to read as
follows:

8§61.27 Period of license; renewals.

The period for which a license may be
issued under the regulations in 88 61.25
through 61.42 shall be from the first day
of August following receipt of the
application, and shall continue for 5
years, ending on the 31st of July in the
fifth year. Renewals shall be for 5 years
also, beginning with the first day of
August and ending on the 31st day of
July in the fifth year: Provided, That
licenses or renewals issued on and after
June 1 of any year shall be for the period
ending July 31 of the fifth year
following.

§§61.28,61.29,61.43 [Removed]

4. Sections 61.28,61.29, and 61.43
and the heading “Fees and Costs”
preceding § 61.43 are removed.

Dated: May 16,1994.
Lon Hatamiya,
Administrator.
[FR Doc. 94-12377 Filed 5-19-94; 8:45 arol
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 27

[Docket No. 94-09]

RIN 1557-AB33

Fair Housing Home Loan Data System

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule.
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SUMMARY: The Office of the Comptroller
of the Currency (OCC) is issuing a final
rule amending its Fair Housing Home
Loan Data System (FHHLDS). This final
rule enhances the OCC'’s ability to use
data collected under the Home Mortgage
Disclosure Act (HMDA) in fair lending
examinations and reduces
recordkeeping requirements on national
banks that are currently required to
maintain duplicative information under
both the FHHLDS and the HMDA. In
order to relieve duplicative
recordkeeping for those national banks,
this final rule replaces the current
FHHLDS monthly recordkeeping
requirement with the HMDA Loan/
Application Registers already
maintained by national banks, which
will be required to be updated on a
quarterly basis. In order to improve the
OCC's ability to use HMDA data in fair
lending examinations, this final rule
requires that all national banks subject
to the HMDA, including those banks not
subject to the FHHLDS, maintain
information on the HMIDA Loan/
Application Registers on a quarterly
basis. National banks that are not
subject to the HMDA requirements will
continue to be subject to the original
FHHLDS recordkeeping requirement,
which will be updated quarterly under
this final rule. The intended effect of
this final rule is to improve the OCC'’s
supervision of national banks while also
reducing a duplicative recordkeeping
burden on affected national banks.
EFFECTIVE DATE: June 20, 1994,

FOR FURTHER INFORMATION CONTACT:
Larry Riedman, Fair Lending Specialist,
Compliance Management Division,
(202) 874-4446; or F. John Podvin, Jr.,
Attorney, Bank Operations and Assets
Division, (202) 874-4460, Office of the
Comptroller of the Currency,
Washington, DC 20219.

SUPPLEMENTARY INFORMATION: The OCC
is amending 12 CFR part 27, pursuant
to 12 U.S.C. 934, to improve its ability
to use HMDA data in fair lending
examinations of national banks and
reduce burden on national banks. The
final rule requires that HMDA Loan/
Application Registers be updated
quarterly, requires the reason(s) for loan
denial be indicated on the HMDA Loan/
Application Registers and relieves the
requirement to maintain duplicative
records for those national banks that
currently maintain records under both
the FHHLDS and the HMDA, 12 U.S.C.
2801 et seq.

Background

On November 2,1979, the OCC
published a final rule (1979 final rule)
in the Federal Register (44 FR 63084),
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which implemented 12 CFR part 27.
The 1979 final rule provided a basis for
a more effective fair housing monitoring
program for home loans. The 1979 final
rule established new recordkeeping
requirements and a data collection
system for monitoring national bank
compliance with the Fair Housing Act
(Title VIII of the Civil Rights Act of
1968), 42 U.S.C. 3601 et seq. and the
Equal Credit Opportunity Act, 15 U.S.C.
1691 et seq.

In August 1989, the Financial
Institutions Reform, Recovery and
Enforcement Act of 1989 (FIRKEA),
section 1211, Public Law 101—73,103
Stat. 183 (12 U.S.C. 3803) amended the
HMDA. .On December 15,1989, the
Federal Reserve Board published a final
rule (FRB final rule) in the Federal
Register (54 FR 51356). The FRB final
rule implemented a revised version of
12 CFR part 203 (Regulation C), which
is the implementing regulation for the
HMDA. Under the FRB final rule,
certain national banks and their
majority-owned mortgage banking
subsidiaries must maintain individual
loan application registers and forward
them annually to the appropriate OCC
office.

In response to FIRREA and the FRB
final rule, the Office of Thrift
Supervision (OTS) and the Federal
Deposit Insurance Corporation (FDIC)
amended their regulations concerning
home loan activity to make them similar
to Regulation C.

OCC Proposed Rule

On May 10,1993, the OCC issued a
notice of proposed rulemaking,
pursuant to 12 U.S.C. 93a, to amend the
FHHLDS. See 58 FR 27484. In its
proposed rule, the OCC recognized that
national banks subject to the
recordkeeping requirements of both the
FHHLDS and the HMDA were required
to maintain duplicative information on
home loan activity. The OCC proposal
sought to relieve the duplicative
recordkeeping burden on these banks
without affecting banks that are not
subject to the HMDA, but currently are
subject to the monthly recordkeeping
requirement in the FHHLDS.

In its proposed rule, the OCC sought
to amend the FHHLDS to relieve the
duplicative recordkeeping requirement
for banks subject to both FHHLDS and
HMDA by replacing the recordkeeping
requirement on monthly home loan
activity, currently located at § 27.3(a),
with the existing requirement in the
HMDA and Regulation C. Regulation C
generally requires that national banks
(and their majority-owned mortgage
banking subsidiaries) with an office or
branch located in a metropolitan

statistical area (MSA) or primary MSA,
as defined by the Office of Management
and Budget (OMB), and with total assets
greater than $10 million as of December
31 of the preceding calendar year,
maintain information on home loan
activity.

Under the proposal, national banks
subject to the HMDA would maintain
the information in a format similar to
that prescribed under Regulation C
(Loan/Application Register or LAR),
except that (1) if a loan is denied, the
reason(s) for denial are required to be
entered on the Loan/Application
Register; and (2) all the required
information is entered on the Loan/
Application Register within 30 calendar
days after final disposition of the loan
application.

The OCC propgsal retained the
existing monthly recordkeeping
requirements in the FHHLDS for
national banks that are not subject to the
HMDA and Regulation C. The OCC
proposal also retained the remaining
provisions of the FHHLDS, which
authorize the Comptroller to use his or
her discretion in requiring national
banks to maintain a Fair Housing
Inquiry/Application Log or to complete
Home Loan Data Submission Forms if
the Comptroller has reason to believe
that a national bank is engaging in
discriminatory practices. Also, several
clarifying amendments to § 27.7 were
proposed. These changes made § 27.7
conform with the proposed amendments
to the recordkeeping requirements in
§27.3(a). The proposal also stated that
the OCC is studying the FHHLDS to
determine what data are most effective
in identifying discrimination in home
lending, to identify the most effective
and least burdensome method for
collecting home loan data, and to
develop an improved statistical model
that will enhance its ability to analyze
home loan data.

The OCC invited public comment on
any aspect of the proposed rule for a 60
day period ending on July 9,1993. The
OCC specifically sought comment on
the issue of whether the recordkeeping
burden imposed by the proposal was
minimal. The OCC received 44
comment letters from banks, bank
holding companies, trade groups and
the OMB. Forty-one commenters
expressed general support for the
proposed rule; however, several of these
same commenters objected to specific
provisions of the proposal. Two
commenters made recommendations
without expressing support for or
opposition to the proposed rule. The
OMB did not express support for or
opposition to the proposed rule.
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Pursuant to 12 U.S.C. 93a, this final
rule revises the proposed rule based on
the 44 comment letters and makes other
changes to clarify the requirements in
the proposed rule.

Review of Comments

The following is a discussion of the
issues raised by the commenters, the
OCC'’s responses to those issues, and a
summary of changes made to the
proposed rule.

A. Update Requirement

The proposed rule stated that a
national bank subject to the HMDA was
required to record all information on the
HMDA-LAR within 30 calendar days
after the final disposition of the loan
application (i.e., the application is
denied, withdrawn, or the loan closes).

Commenters in favor of the 30-day
update requirement included both small
and large national banks. Generally,
these banks indicated that they were
already updating their LARs within the
30-day time period. One comment letter
from a bank trade association agreed
and stated that the 30-day update
requirement would not impose a
significant additional burden on banks.

Commenters opposed to the 30-day
update requirement also included small
and large national banks. These
commenters suggested that the OCC
extend the 30-day period to various
lengths of time, including: 45 days, 60
days, and quarterly. These Commenters
stated that they would have to change
their current recordkeeping procedures
in order to comply with the 30-day
update requirement, resulting in an
increase in recordkeeping burden. Some
of the specific problems or concerns
cited by these commenters include the
following:

= Banks with many branches
generally submit home loan data
monthly to a central location for entry
onto the bank’s central LAR. In order to
meet the 30-day requirement, branches
would have to submit the information
bi-weekly.

= Some banks do not input the geo-
coding information [i.e., state, county,
MSA and census tract codes) because it
is time consuming and can be managed
better by automated systems operated by
third-party specialists. Because this
process is expensive, it is doneon a
quarterly basis. These banks also stated
that it would be very expensive to bring
this process in-house.

= Banks will have a problem assuring
data accuracy on a 30 day, loan-by-loan
basis. A longer updating time frame will
allow more time for editing and
correcting the data.
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= A group of commenters
recommended that the OCC consider the
impact the 30-day update requirement
may have on small national banks that
do not have automated reporting
systems.

In response to these comments and in
the interest of minimizing
recordkeeping burden on national
banks, the OCC replaced the 30-day
update requirement with a quarterly
update requirement in the final rule.
The final rule states that a national bank
subject to the HMDA is required to
record all information on the HMDA-
LAR within 30 calendar days after the
end of each calendar quarter.

The OCC also changed the update
requirement for non-HMDA banks that
are required to maintain the FHHLDS’s
monthly home loan activity report.
Under the proposed rule, non-HMDA
banks that receive 50 or more home loan
applications a year were required to
maintain home loan data in a report that
was updated monthly, within 10
working days after the close of the
month, in a format consistent with the
bank’s recordkeeping procedures. Under
this final rule, that report is updated
quarterly, within 30 calendar days after
the end of each calendar quarter, in a
format consistent with the bank’s
recordkeeping procedures. This change
will make both HMDA banks and non-
HMDA banks subject to the same
updating requirement.

B. Reasonsfor Denial

Under the proposed rule, a national
bank subject to the HMDA was required
to maintain the reason(s) for denying a
loan application.

The commenters in favor of the
reasons for denial requirements
generally stated that they were already
voluntarily providing the reason(s) for
denial. Several commenters also stated
that it was a good idea to require the
reasons for denial in order to better
monitor the bank’s lending activity and
compliance with fair housing statutes.

The commenters opposed to the
reason(s) for denial requirement
provided various reasons for their
opposition™ One commenter stated that
the nine HMDA codes are too limited to
fully explain the reason(s) for the denial
and that the true reason(s) for the denial
can be found by examiners iri the loan
file. Another commenter stated that the
FDIC does not require the reason(s) for
denial in its regulation. Finally, another
commenter preferred the treatment
under Regulation C, which states that
providing the reason(s) for denial is
optional. See 12 CFR 203.4(c).

After considering these comments, the
OCC determined that the final rule will
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retain the requirement that national
banks maintain the reason(s) for
denying a loan application for the
following reasons. The OCC believes
that requiring the reason(s) for denial
will improve both the OCC’s and
national banks’ monitoring of lending
activity and compliance with fair
housing statutes. The OCC notes that the
OTS also requires the reason(s) for
denial in its regulation, codified at 12
CFR 528.6(d)(2)(viii).

Several commenters suggested that
the OCC include provisions in the final
rule requiring national banks to use the
nine HMDA codes when entering the
reason(s) for denial. Another commenter
suggested that the OCC devise a key of
various reason(s) for denial based upon
p list used in adverse action notices
under the Equal Credit Opportunity Act.
Based on these comments, the OCC
determined that HMDA codes are
needed for consistency. The final rule
requires national banks to use the nine
HMDA codes provided in Regulation C.

C. Recordkeeping Burden Comments

In the proposed rule, the OCC
specifically requested comments on the
issue of whether the recordkeeping
burden imposed by the proposal was
minimal. Commenters stating that
burden would be increased under the
proposal were substantially
outnumbered by commenters stating
that burden would be decreased.

Many commenters stated generally
that the proposal would reduce
recordkeeping burden. Several
commenters referred to the reduction in
staff homs and resources used in
recording home loan information.
Another commenter stated that those
resources could be used in other areas
if the proposal was adopted.

Commenters stating that burden
would be increased generally focused
on the 30-day update requirement and
the burden associated with changing
procedures to meet the proposed time
period. The OCC changed the 30-day
update requirement in the proposed rule
to a quarterly update requirement in the
final rule to alleviate the potential
burden increase identified by these
commenters.

D. Accuracy of the Data

While the proposed rule was silent on
the issue of data accuracy, several
commenters were concerned about this
issue. One commenter stated that
currently the bank employed procedures
to check the accuracy of the data
annually, just before the bank must
report its HMDA data. The commenter
stated that the 30-day update
requirement would require a significant
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change in the bank’s procedures in
order to ensure that the data are
accurate. Another commenter suggested
that a bank should only be held to a
standard of reasonable diligence and
good faith as to the accuracy of the data
prior to the annual filing.

The OCC believes that updating
quarterly rather than monthly will
reduce the burden of ensuring the
accuracy of the data entered onto the
LAR. The OCC notes that Regulation C
already contains a provision relating to
data accuracy. Regulation C provides
that an error in compiling or recording
loan data is not a violation of the HMDA
or Regulation C if it was unintentional
and occurred despite the maintenance
of procedures reasonably adapted to
avoid such errors. See 12 CFR 203.6(b).
The OCC believes that this standard is
adequate and does not need to be
restated. National banks subject to the
HMDA that do not have this type of
procedure in place should develop a
procedure to meet this standard.

E. Compliance Alternatives

Under the proposed rule, national
banks subject to the HMDA could not
comply with the monthly recordkeeping
requirement by completing the monthly
home loan activity report in §27.3(a)(2).
Similarly, non-HMDA national banks
could not comply with the monthly
recordkeeping requirement by
maintaining a HMDA-LAR in
accordance with the requirements in
§27.3(a)(1).

One commenter suggested that all
banks be given an alternative to comply
with the FHHLDS monthly
recordkeeping requirement by using
either the HMDA-LAR or the monthly
home loan activity report. Two other
commenters suggested that non-HMDA
banks be allowed to record their
monthly home loan activity in the
HMDA-LAR format in order to take
advantage of available on-line
automated systems for LAR preparation
rather than requiring them to maintain
a handwritten monthly home loan
activity report.

The OCC believes that not all banks
should be given a compliance
alternative, particularly in light of the
change to a quarterly update
requirement in the final rule. However,
the OCC believes that national banks not
subject to HMDA should be allowed to
comply with the quarterly
recordkeeping requirement by
maintaining either the monthly home
loan activity report or the HMDA-LAR,
in accordance with this final rule. This
alternative will allow non-HMDA
national banks that are subject to the
FHHLDS to take advantage of available
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on-line automated systems for LAR
preparation. The final rule reflects this
change.

F. Frequency of Reporting

The proposed rule addressed only
maintenance’of home loan data and did
not include provisions on the filing or
reporting of the data. One bank was
concerned that, while not stated as a
purpose of the proposal, the increased
processing and editing of the LAR could
be the foundation for increasing the
frequency of filing the HMDA data from
the current annual requirement.
According to the commenter, increased
filing ran the risk of presenting an
unrealistic snapshot of the bank’s
lending performance.

The quarterly recordkeeping
requirement in § 27.3(a) is a records
maintenance requirement and not a
reporting requirement. The reporting
requirement for the HMDA is located in
Regulation C at 12 CFR 203.5(a).
Changes in the frequency of reporting or
filing HMDA data, if any, would be
made to Regulation C, a FRB regulation.

G. Retroactivity

One commenter recommended that
the final rule be promulgated on a
retroactive basis, effective January 1,
1993. The OCC declines to accept the
commenter’s recommendation. While
the OCC believes that the final rule
reduces recordkeeping burden, certain
national banks must be given time to
change their procedures to comply with
these requirements. Therefore, the final
rule will become effective June 20,1994.

H. Differences Between the FHHLDS
and HMDA

Five commenters pointed out
differences between the FHHLDS and
the HMDA. One commenter submitted
two exhibits detailing differences in
coverage and information requirements.
Another commenter suggested that the
two systems should be subject to the
same reporting standards. A third
commenter suggested that the definition
of “home loan” be the same for both
regulations. Another commenter
suggested that the loans covered in 12
CFR 202.13(a) should be used as a guide
for the FHHLDS. Finally, one
commenter pointed out that the
FHHLDS does not have a mechanism to
deal with cases where a mail or
telephone applicant for a loan declines *
to provide information regarding race or
sex. The commenter pointed out that
Regulation C has this type of
mechanism.

As noted in the proposed rule, the
OCC is studying the FHHLDS to
determine what data are most effective

in identifying discrimination in home
lending, to identify the most effective
and least burdensome method for
collecting home loan data, and to
develop an improved statistical model
that will enhance our ability to analyze
home loan data. The OCC is
considering, but chose not to implement
these commenters’ suggestions into this
final rule because of the necessity and
importance of enhancing the HMDA
data and reducing regulatory burden as
soon as possible. However, the issues
raised by the commenters will be
considered further in the context of the
OCC’s ongoing study of the FHHLDS.
After the study is complete, the OCC
expects to publish in the Federal
Register a notice of proposed
rulemaking to explain any further
proposed changes to the FHHLDS.

1 The OMB Comment

In an official comment, the OMB
stated that “the OCC should revise 12
CFR 27.3(b)(I)(xx) and 12 CFR 27.4(c)(5)
so that the race and ethnic categories in
its regulations are consistent with OMB
Statistical Policy Directive No. 15, ‘Race
and Ethnic Standards for Federal
Statistics and Administrative
Reporting.”” The effect of the suggested
revisions is to change the way the
regulation refers to various racial and
ethnic groups. The OCC determined that
the suggested technical revisions are in
keeping with the intent of the proposal.
Therefore, the OCC has adopted OMB’s
suggested revisions of 88 27.3(b)(I)(xx)
and 27.4(c)(5) and has made conforming
changes to Appendices I, IlI, and IV.

Paperwork Reduction Act

The collection of information
contained in this final rule has been
submitted to the Office of Management
and Budget (OMB) under control
number 1557-0159 in accordance with
the Paperwork Reduction Act of 1980
(44 U.S.C. 3504(h)).

For those banks required to submit
Home Loan Data Submission Forms,
pursuant to § 27.7, the reporting burden
for the estimated 13 banks filing reports
will average approximately 100 hours
annually, varying by the size and
activity of the bank. The recordkeeping
burden for the estimated 3,750 banks
maintaining records will average
approximately 1.3 hours annually.

Comments concerning the accuracy of
these burden estimates and suggestions
for reducing burden should be directed
to the Office of the Comptroller of the
Currency, Legislative, Regulatory, and
International Activities, Attention:
1557-0159, 250 E Street SW.,
Washington, DC 20219, and the Office
of Management and Budget, Paperwork
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Reduction Project (1557-0159),
Washington, DC 20503.

Regulatory Flexibility Act

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required. This regulation relieves an
unnecessary duplicative recordkeeping
burden on banks that are subject to the
recordkeeping requirements of both die
FHHLDS and the HMDA.

Executive Order 12866

The OCC has determined that this
regulation is not a significant regulatory
action.

List of Subjects in 12 CFR Part 27

Civil rights, Credit, Fair housing,
Mortgages, National banks, Reporting
and recordkeeping requirements.

Authority and Issuance

For the reasons set out in the
preamble, part 27 of chapter | of title 12
of the Code of Federal Regulations is
amended as set forth below:

PART 27—FAIR HOUSING HOME
LOAN DATA SYSTEM

1. The authority citation for part 27 is
revised to read as follows:
Authority: 5 U.S.C. 301; 12 U.S.C. 1 et seq.,

93a, 161,481, and 1818; 15 U.S.C. 1691 et
seq.; 42 U.S.C. 3601 et seq.; 12 CFR part 202.

2. In §27.3, paragraphs (a) and
(b)(N(xx) are revised to read as follows:

§ 27.3 Recordkeeping requirements.

(@  Quarterly recordkeeping
requirement. (1) A bank that is required
to collect data on home loans under part
203 of this title shall present the data on
Federal Reserve Form FR HMDA-LAR or
in an automated format in accordance
with the instructions, except that:

(1) A bank shall maintain the reason(s)
it denied a loan application, using the
codes provided in part 203 of this title;
and

(i)  Abank shall record all
information required by this paragraph
and part 203 of this title within 30
calendar days after the end of each
calendar quarter.

(2) A bank that receives 50 or more
home loan applications a year, as
measured by the previous calendar year,
and that is not required to collect data
under paragraph (a)(1) of this section,
shall record and maintain for each
decision center the following
information on home loan activity:

(i) Number of applications received
for each of the following: Purchase;
construction-permanent; refinance.

59, No. 97 / Friday, May 20, 1994 / Rules and Regulations

(ii) Number of loans closed for each
of the following: Purchase; construction-
permanent; refinance.

(iii) Number of loans denied for each
of the following: Purchase; oonstruction-
permanent; refinance.

(iv) Number of loans withdrawn by
applicant, for each ofthe following:
Purchase; construction-permanent;
refinance.

(3) The information required to be
maintained under paragraph (a)(2) of
this section shall be updated quarterly,
within 30 calendar days after the end of
each calendar quarter, in a format
consistent with the bank’s
recordkeeping procedures.

(4) A bank exempted under paragraph
(a)(2) of this section shall be covered by
that requirement beginning the month
following any quarter in which their
average monthly volume of home loan
applications exceeds four applications
per month. Banks which are subject to
this paragraph may discontinue keeping
this information beginning the month
following two consecutive quarters in
which their average monthly volume of
home loan applications drops to four or
fewer applications per month. A bank
which is otherwise exempted under this
paragraph may be required upon
notification received from the
Comptroller, to record and maintain
such information where there is cause to
believe that the bank is not in
compliance with the fair housing laws
based on prior examinations and/or has
substantive consumer complaints,
among other factors.

(5) A bank required to maintain
information under paragraph (a)(2) or
(a)(4) of this section may choose to
comply with the quarterly
recordkeeping requirement by
maintaining information in accordance
with paragraph (a)(1) of this section.

(b) * * %

1 * * *

(xx) Race/national origin of
applicant(s) using the categories:
American Indian or Alaskan Native;
Asian or Pacific Islander; Black, not of
Hispanic origin; White, not of Hispanic
(’3rigin*;k Hiseanic;*Other.
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noted on the basis of visual observation
or sumame(s) only. In die case of
applications, the information shall be
gbtaiped Eursgantfo §27.3(b)(2).

4.1n § 27.7, paragraph (b), die
introductory text for paragraph (c), and
paragraph (d) are revised to read as
follows;

§27.7 Availability, submission and use of

data.
* * * * *

(b) Prior to a scheduled bank
examination, the Comptroller may
request the information maintained
under § 27.3(a). A bank required to
maintain information under § 27.3(a)(2)
shall submit the information to the
Comptroller on the form prescribed in
appendix | of this part. A bank which
is exempt from maintaining the
information required under §27.3(a)
shall notify the Comptroller of this fact
in writing within 30 calendar days of its
receipt of the Comptroller’s request.

(c) If, upon review of the information
maintained under § 27.3(a), the
Comptroller determines that statistical
analysis prior to examination is
warranted, the bank will be notified.

(d) If there is cause to believe that a
bank is in noncompliance with fair
housing laws, the Comptroller may
require submission of additional Home
Loan Data Submission Forms. The
Comptroller may also require
submission of the information
maintained under § 27.3(a) and Home
Loan Data Submission Forms at more
frequent intervals than specified in
paragraphs (b) and (c) of this section.

5. A heading is added preceding
Appendix | to read as follows:
Appendixes to Part 27

6. Appendix Il is revised to read as
follows:

Appendix ll—Information for
Government Monitoring Purposes

The following language is approved
by the Comptroller of the Currency and
will satisfy the requirements of 12 CFR

3. In§27.4, paragraph (c)(5) is revised?@rt 27. It may be inserted to complete

to read as follows:
§ 27.4 Inquiry/Application Log.

C***

(5) Race/national origin of the
inquirer(s) or applicant(s) using the
categories: American Indian or Alaskan
Native; Asian or Pacific Islander; Black,
not of Hispanic origin; White, not of
Hispanic origin; Hispanic; Other. In the
case of inquiries, this item shall be

the “Information for Government
Monitoring Purposes’ section of the
Residential Loan Application Form
(FHLMC Form 65/FNMA 1003) or may
be used separately. This information
may also be provided orally by the
applicant.

The following information is
requested by the Federal Government if
this loan is related to a dwelling, in
order to monitor the lender’s
compliance with equal credit
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opportunity and fair housing laws. You
are not required to furnish this
information, but are encourage to do so.
The law provides that a lender may
neither discriminate on the basis Ofthis
information, nor on whether you choose
to furnish it. However, if you choose not
to furnish it, under Federal regulations
this lender is required to note race and
sex on the basis of visual observation or
surname. If you do not wish to furnish
the above information, please initial
below.

Borrower

| do not wish to furnish this
information (initial) P -
Race/National Origin

O American Indian or Alaskan Native
O Asian or Pacific Islander

O Black, not of Hispanic origin

O Hispanic

O White, not of Hispanic origin

O Other (specify)

Sex

O Female
O Male
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Co-borrower
| do not wish to furnish this
information (initial) -

Race/National Origin

O American Indian or Alaskan Native
O Asian or Pacific Islander

O Black, not of Hispanic origin

O Hispanic

O White, not of Hispanic origin

O Other (specify)

Sex

O Female
O Male

BILLING CODE 4810-33-P
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Dated: May 18,1994.
Eugene A. Ludwig,
Comptrollerofthe Currency.
[FR Doc. 94-12270 Filed 5-19-94; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 93-ASW -8)
Alteration to Jet Route J-50

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: On April 25,1994, the
Federal Aviation Administration (FAA)
published a final rule altering Jet Route
J-50 between Lufkin, TX, and
Alexandria, LA. The final rule for Jet
Route J-50 was inadvertently published
without the completion of the required
flight check to meet the June 23,1994,
effective date. This action delays the
rule’s effective date until August 18,
1994,

EFFECTIVE DATE: Effective May 20,1994,
the effective date of the Final Rule at 59
FR 19633 is delayed until 0901 u.t.c.,
August 18,1994.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP—
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION: On A pril
25.1994, the FAA published a final rule
altering Jet Route J-50 between Lufkin,
TX, and Alexandria, LA (59 FR 19633).
This final rule was inadvertently
published without the completion of the
required flight check to meet the June
23.1994, effective date of the final rule.
Therefore, the FAA intends to delay the
effective date so that the required flight
check can be completed.

In consideration of the foregoing, the
effective date of the final rule altering
Jet Route J-50 (59 FR 19633; April 25,
1994) is delayed from June 23,1994, to
August 18,1994,
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Issued in Washington, DC, on May 11,
1994,
Harold W. Becker,
M anager, Airspace-Rules and Aeronautical
Inform ation Division.
[FR Doc. 94-12382 Filed 5-19-94; 8:45 ami
BILLING CODE 49K M 3-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 74
[Docket No. 90C-0221]

Listing of Color Additives for Coloring
Sutures; D&C Violet No. 2;
Confirmation of Effective Date

AGENCY: Food and Drug Administration,
HHS

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of April 14,1994, of the
final rule published in the Federal
Register of March 14,1994 (59 FR
11718) that amended the color additive
regulations to provide for the safe use of
D&C Violet No. 2 to color pofy(e-
caprolactone) absorbable sutures for
general surgery.

DATES: Effective date confirmed: April
14,1994,

FOR FURTHER INFORMATION CONTACT:
Mitchell A. Cheeseman, Center for Food
Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C St. SW., Washington, DC 20204—
0001,202-254-9511.

SUPPLEMENTARY INFORMATION: In the
Federal Register of March 14,1994 (59
FR 11718), FDA amended 21 CFR
74.3602 to provide for the safe use of
D&C Violet No. 2 to color poly(e-
caprolactone) absorbable sutures for
general surgery.

FDA gave interested persons until
April 13,1994, to file objections or
requests for a hearing. The agency
received no objections or requests for a
hearing on the final rule. Therefore,
FDA finds that the final rule published
in the Federal Register of March 14,
1994, should be confirmed.

List of Subjects in 21 CFR Part 74

Color additives, Cosmetics, Drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 401,
402, 403, 409, 501, 502, 505, 601, 602,
701, 721 (21 U.S.C. 321, 341, 342, 343,
348, 351, 352, 355, 361, 362, 371, 379¢))
and under authority delegated to the

Commissioner of Food and Drugs (21
CFR 5.10), notice is given that no
objections or requests for a hearing were
filed in response to the March 14,1994,
final rule. Accordingly, the amendments
promulgated thereby became effective
April 14,1994,

Dated: May 13,1994,
Michael R. Taylor,
Deputy Commissionerfor Policy.
[FR Doc. 94-12290 Filed 5-19-94; 8:45 ami
BILLING CODE 4160-01-F

21 CFR Part 177
[Docket No. 91F-0254]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of petroleum hydrocarbon
resins (cyclopentadiene-type),
hydrogenated, as an adjuvant in the
manufacture of polypropylene
homopolymer or a copolymer of
propylene and ethylene containing not
less than 94 weight percent propylene
for use in contact with food. This action
is in response to a petition filed by
Exxon Chemical Co.

DATES: Effective on may 20,1994;
written objections and requests for a
hearing by June 20,1994. The Director
of the Office of the Federal Register
approves the incorporations by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 of certain
publications in 21 CFR 177.1520(b),
effective on May 20,1994.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23,12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Julius Smith, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-254-9500.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
August 1,1991 (56 FR 36814), FDA
announced that a food additive petition
(FAP 1B4267) had been filed by Exxon
Chemical Co., P.O. Box 241, Baton
Rouge, LA 70821. The petition proposed
that the food additive regulations be
amended to provide for the safe use of
hydrogenated cyclodiene resins for use
as a component of polypropylene film
intended to contact food.
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Upon thorough review of the petition,
the agency noted that the petitioner
requested use of the additive in
copolymers of propylene and ethylene
containing not less than 94 weight
percent propylene, in addition to its use
in polypropylene films. Therefore, in
the Federal Register of December 1,
1993 (58 FR 63381), FDA amended the
filing notice of August 1,1991, to state
that the petitioner requested that the
food additive regulations be amended to
provide for the safe use of petroleum
hydrocarbon resins (cyclopentadiene-
type), hydrogenated, as a component of
polypropylene or a copolymer of
propylene and ethylene containing not
less than 94 weight percent propylene
for use in contact with food. This final
rule is in response to both filing notices.

FDA, in its safety evaluation,
reviewed the safety of the additive and
the chemical impurities that may be
present in the additive resulting from its
manufacturing process. Although the
additive itself has not been shown to
cause cancer, it may contain minute
amounts of polynuclear aromatic
hydrocarbons (PAH’s), carcinogenic
impurities resulting from the
manufacture of the additive.

Residual amounts of reactants,
manufacturing aids, and their
constituent impurities, such as
polynuclear aromatic hydrocarbons in
this instance, are commonly found as
contaminants in chemical products,
including food additives.

I. Determination of Safety

Under section 409(c)(3)(A) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 348(c)(3)(A)), the so-
called “general safety clause,” a food
additive cannot be approved for a
particular use unless a fair evaluation of
the evidence establishes that the
additive is safe for that use. FDA’s food
additive regulations (21 CFR 170.3(i))
define safe as “a reasonable certainty in
the minds of competent scientists that
the substance is not harmful under the
intended conditions of use.”

The food additives anticancer, or
Delaney, clause (section 409(c)(3)(A) of
the act) further provides that no food
additive shall be deemed safe if it is
found to induce cancer when ingested
by man or animal. Importantly,
however, the Delaney clause applies to
the additive itself and not to
constituents of the additive. That is,
where an additive itself has not been
shown to cause cancer, but contains a
carcinogenic impurity, the additive is
properly evaluated under the general
safety clause using risk assessment
procedures to determine whether there
is a reasonable certainty that no harm
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will result from the proposed use of the
additive (Scott v. FDA, 728 F.2d 322
(6th Cir. 1984)).

1. Safety of the Petitioned Use ofthe
Additive

FDA estimates that the petitioned use
of the additive, petroleum hydrocarbon
resins (cyclopentadiene-type),
hydrogenated, will result in levels of
exposure to the additive no greater than
40 parts per billion in the daily diet
(Ref. 1).

FDA does not ordinarily consider
chronic toxicological testing to be
necessary to determine the safety of an
additive whose use will result in such
low exposure levels (Ref. 2), and the
agency has not required such testing
here. However, the agency has reviewed
the available toxicological data from
acute toxicity and subchronic studies on
the additive. No adverse effects were
reported in these studies.

FDA has evaluated the safety of this
additive under the general safety clause,
considering all available data. The
agency has also used risk assessment
procedures to estimate the upper-bound
limit of risk presented by polynuclear
aromatic hydrocarbons that may be
present as impurities in the additive.
This risk evaluation of polynuclear
aromatic hydrocarbons has two aspects:
(1) Assessment of the exposure to the
impurity from the proposed use of the
additive; and (2) extrapolation of the
risk observed in the animal bioassays to
the conditions of probable exposure to
humans.

A. Polynuclear Aromatic Hydrocarbons

FDA has estimated the hypothetical
worst-case exposure to polynuclear
aromatic hydrocarbons from the
petitioned use of the additive in the
manufacture of polypropylene film to be
0.7 nanograms per person per day (ng/
person/day), based on apolynuclear
aromatic hydrocarbon dietary
concentration of 4.9 parts per trillion
and a daily diet of 3 kilograms of food
per person per day (Ref. 1).

The agency used data from a
carcinogenesis bioassay on
benzo[a]pyrene, conducted by Brune, H.
et al., to estimate the upper-bound limit
of lifetime human risk from exposure to
this chemical stemming from the
proposed use of petroleum hydrocarbon
resins (cyclopentadiene-type),
hydrogenated (Ref. 3). The results of the
bioassay on polynuclear aromatic
hydrocarbons demonstrated that the
material was carcinogenic for Sprague-
Dawley rats under the conditions of the
study. The test material induced
treatment-related benign forestomach
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tumors or esophageal tumors in male
rats.

Based on a potential exposure of 0.7
ng/person/day, FDA estimates that the
upper-bound limit of individual lifetime
risk from the potential exposure to
polynuclear aromatic hydrocarbons
from the use of the subject additive is
2.1x10-8, or less than 1 in 50 million
(Ref. 4). Because of the numerous
conservative assumptions used in
calculating the exposure estimate, actual
lifetime averaged individual exposure to
polynuclear aromatic hydrocarbons is
expected to be substantially less than
the worst-case exposure, and therefore,
the calculated upper-bound limit of risk
would be less. Thus, the agency
concludes that there is a reasonable
certainty of no harm from the exposure
to polynuclear aromatic hydrocarbons
that might result from the proposed use
of the additive.

B. Needfor Specifications

The agency has also considered
whether specifications are necessary to
control the amount of polynuclear
aromatic hydrocarbon impurity in the
food additive. The agency finds that
specifications are not necessary for the
following reasons: (1) Because of the
low level at which polynuclear aromatic
hydrocarbons may be expected to
remain as impurities following
production of the additive, the agency
would not expect PAH’s to become
components of food at other than
extremely low levels; and (2) the upper-
bound limit of lifetime risk from
exposure to polynuclear aromatic
hydrocarbons, even under worst-case
assumptions, is very low, less than 1in
50 million.

C. Conclusions on Safety

FDA has evaluated the data in the
petition and other relevant material. The
agency concludes that the proposed
uses for the additive in polypropylene
homopolymer films and propylene/
ethylene copolymer films in contact
with nonfatty foods are safe. Based on
this information, the agency has also
concluded that the additive will have
the intended technical effect and
therefore 21 CFR 177.1520 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
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available for public disclosure before
making the documents available for
inspection.

I11. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and die evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

IV. Objections

Any person who will be adversely
effected by this regulation may at any
time on or before June 20,1994, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and

Substance

Petroleum hydrocarbon resins (cyctopentacfiene-type), hydrogenated (CAS
Reg. No. 68132-00-3) produced by the thermal polymerization oi
dicyclopentadiene and cyclodiene codimers (consisting of a mixture of
cyclopentadiene, methyl cyclopentadiene, and C4C 5 acyclic dienes), fol-
lowed by hydrogenation and having a ring-and-bali softening point of 119
°C minimum as determined by ASTM Method E 28-67 (Reapproved
1982), “Standard Test Method for Softening Point by Ring-and-Baff Appa-
ratus,” and a minimum viscosity of 3,000 cubic centimeters per second,
measured at 160 °C, as determined by ASTM Method D 3236-88»
“Standard Test Method for Apparent Viscosity of Hot Melt Adhesives and
Coating Materials,” both of which are incorporated by reference in ac-
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analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the beading of this
document Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

V. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum from the Chemistry
Review Branch to the Indirect Additives
Branch, FDA, concerning “FAP1B4267—
Exxon Chemical Company. Submission dated
5-4-93. Hydrogenated Cyclodiene Resins as
an Adjuvant in Polypropylene Film,” June
25,1993.

2. Kokoski, C J., "Regulatory Food
Additive Toxicology,” in Chem ical Safety
Regulation and Compliance, edited by
Hornburger, F., J. K. Marquis, and & Karger,
New York, NY, pp. 24-33,1985.

3. Brune, H., R. P. Deutsch-Wenzel, M.
Habs, & lvankovis, and D. Schmahl,
"Investigation of the Tumorigenic Response
to Benzofajpyrine in Aqueous Caffrne

cordance with 5 U.S.C. 552(a) and 1 CFR part 51. Copies are available
from the American Society tor Testing and Materials, 1916 Race St.,
Philadeiphia, PA 19103, or from the Division of Petition Control, Center
For Food Safety and Applied Nutrition (HFS-216), Food and Drug Admin-
istration, 200 C St. SW ., Washington, DC 20204, or may be examined at
the Office of the Federal Register, 800 North Capitol St. NW., suite 700,

Washington, DC.

Solution Applied Orally to Sprague-Dawfey
Rats,” Journal ofCancer Research and
Clinical Oncology, 102:153-157,1981.

4. Memorandum from Julius Smith,
Indirect Additive Branch, to Sara H. Henry,
Quantitative Risk Assessment Committee, on
“Estimation of the Upper Bound Lifetime
Risk From Polynuclear Aromatic
Hydrocarbons (PAH’S) in Hydrogenated
Cyclodiene Resin, the Subject of Food
Additive Petition No. 1B4267 (Exxon
Chemical Company),” August 6,1993.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:
Authority: Secs. 201,402,409, 721 of the

Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342» 348,379%e).

2. Section 177.1520 is amended in the
table in paragraph (b) by alphabetically
adding a new entry under the headings
"Substance” and "Limitations” to read
as follows:

§ 177.1520 Olefin polymers.
* * * *

(b)***

Limitations

For use only as an adjuvant at levels not to exceed 30 percent by
weight in blends with: (1) Polypropylene complying with para-
graph (c). item 1.1 of this section, or (2) a copolymer of propyl-
ene and ethylene containing not less than 94 weight percent
propylene and complying with paragraph (c), item 3.2 of this
section. The average thickness of the food-contact film is not to
exceed 0.1 millimeter (0.004 inch). The finished polymer may be
used in contact with food types |, I, IV-B, VbA, VP-8, VfI-B,
and Vitt identified in Table 1 of § 176.170(c) of this chapter and
under conditions of use C through G described in Table 2 of
§ 176.170(c) of this chapter.
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Dated: May 16,1994.
Michael R. Taylor,
Deputy Commiissionerfor Policy.
[FR Doc. 94-12429 Filed 5-19-94; 8:45 am]
BILUNG CODE 4160-01-F

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Salinomycin in Combination
With Bacitracin Zinc, or Lincomycin, or
Roxarsone

AGENCY: Food and Drug Adm nistration,
HHS.

ACTION: Final rule.

sUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of three abbreviated new
animal drug applications (ANADA’s)
filed by Hoechst-Roussel Agri-Vet Co.
The ANADA'’s provide for using
approved Type A medicated articles to
make Type C medicated broiler feeds
containing salinomycin with bacitracin
zinc, salinomycin with lincomycin, or
salinomycin with roxarsone.

EFFECTIVE DATE: May 20,1994,

FOR FURTHER INFORMATION CONTACT:
Charles J. Andres, Center For Veterinary
Medicine (HFV—128), Food and Drug
Administration, 7500 Standish PL,
Rockville, MD 20855, 301-594-1602.

SUPPLEMENTARY INFORMATION: Hoechst-
Roussel Agri-Vet Co., P.O. Box 2500,
Somerville, NJ 08876—1258, filed the
following ANADA’s;

ANADA 200-089, salinomycin with
bacitracin zinc, which provides for
using approved single ingredient Type
A medicated articles to make Type C
medicated broiler feeds containing 40 to
60 grams per ton (g/t) salinomycin
sodium activity and 10 to 50 g/t
bacitracin zinc for prevention of
coccidiosis and for increased rate of
weight gain. The ANADA is approved as
ageneric copy of American Cyanamid’s
new animal drug application (NADA)
139-235.

ANADA 200-093, salinomycin with
lincomyecin, which provides for using
approved single ingredient Type A
medicated articles to make Type C
medicated broiler feeds containing 40 to
60 g/t salinomycin sodium activity with
2to 4 g/t lincomyecin, for prevention of
coccidiosis and for improved feed
efficiency. The ANADA is approved as
ageneric copy of Agri-Bio Corp.’s
NADA 137-537.

ANADA 200-097, salinomycin with
roxarsone, which provides for using
approved single ingredient Type A
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medicated articles to make Type C
medicated broiler feeds containing 40 to
60 g/t salinomycin sodium activity with
22.7 to 45.4 g/t roxarsone for prevention
of coccidiosis and for improved feed
efficiency. The ANADA is approved as
a generic copy of Agri-Bio Corp.’s
NADA 132-447.

ANADA'’s 200-089 and 200-093 are
approved as of April 6,1994. ANADA
200-097 is approved as of May 20,1994.
The regulations are amended in 21 CFR
558.550 to reflect the approvals.

These approvals are for use of Type A
medicated articles to make Type C
medicated feeds. Salinomyecin,
bacitracin zinc, and lincomycin are
Category | drugs which, as provided in
§558.4 (21 CFR 558.4), do not require
an approved Form FDA 1900. However,
roxarsone is a Category Il drug which,
as provided in §558.4, requires an
approved Form FDA 1900 for making a
Type C medicated feed. Use of
salinomycin and roxarsone to make
Type C medicated feeds as in ANADA
200-097 requires an approved Form
FDA 1900.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of these applications may be
seen in the Dockets Management Branch
(HFA—305), Food and Drug
Administration, rm. 1-23,12420
Parklawn Dr., Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The agency has determined under 21
CFR 25.24(d)(I)(ii) that these actions are
of a type that do not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1.  The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: Secs. 512, 701 of the Federal

Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).
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§558.550 [Amended]

2. Section 558.550 Salinomyecin is
amended in paragraph (a)(2) by
removing “(b)(1)(vi), (b)(1)(viii),
(b)(N(x), (b)(N(xi),” and “(b)(I)(xii),”
and adding in its place “(b)(1)(v),
(b)(D(vi), (B)((vii), (B)((viii), (B)(1)(x).
(B)(N(xi), (b)(N(xii), (b)(D(xiii),”.

Dated: May 3,1994.

Richard H. Teske,

Acting Director, Centerfor Veterinary

M edicine.

(FR Doc. 94-12289 Filed 5-19-94; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Salinomycin In Combination
With Roxarsone and Lincomycin, or
Virginiamycin, or Roxarsone and
Virginiamycin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of three abbreviated new
animal drug applications (ANADA's)
filed by Hoechst-Roussel Agri-Vet Co.
The ANADA's provide for using
approved Type A medicated articles to
make Type C medicated broiler feeds
containing salinomycin with
virginiamycin, salinomycin with
roxarsone and virginiamycin, or
salinomycin with roxarsone and
lincomyecin.

EFFECTIVE DATE: May 20, 1994.

FOR FURTHER INFORMATION CONTACT:
Glenn A. Peterson, Center for Veterinary
Medicine (HFV—28), Food and Drug
Administration, 7500 Standish PL,
Rockville, MD 20855, 301-594-1602.
SUPPLEMENTARY INFORMATION: Hoechst-
Roussel Agri-Vet Co., P.O. Box 2500,
Somerville, NJ08876-1258, filed the
following ANADA’s:

ANADA 200-090, salinomycin with
roxarsone and lincomycin, provides fox
using approved single ingredient Type
A medicated articles to make Type C
medicated broiler feeds containing 40 to
60 grams per ton (g/t) of salinomycin
sodium activity with 45.4 g/t of
roxarsone and 2 g/t of lincomycin for
the prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, including some field strains of
E. tenellathat are more susceptible to
roxarsone combined with salinomycin
than to salinomycin alone, and for
improved feed efficiency. The ANADA
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is approved as a generic copy of Agri-
Bio Corp.’s new animal drug application
(NADA) 140-581.

ANADA 200-092, salinomycin with
virginiamycin, provides for using
approved single ingredient Type A
medicated articles to make Type C
medicated broiler feeds containing 40 to
60 g/t of salinomycin sodium activity
with either: (1) 5 g/t of virginiamycin for
the prevention of coccidiosis caused by
the aforementioned Eimeria species, and
for increased rate of weight gain and
improved feed efficiency, or (2) 5to 15
g/t of virginiamycin for the prevention
of coccidiosis caused by the
aforementioned Eimeria species and for
increased rate of weight gain. The
ANADA is approved as a generic copy
of SmithKline Beecham Animal Health’s
NADA 138-828.

ANADA 200-094, salinomycin with
roxarsone and virginiamycin, provides
for using approved single ingredient
Type A medicated articles to make Type
C medicated broiler feeds containing 40
to 60 g/t of salinomycin sodium activity
with 45.4 g/t of roxarsone and 5 g/t
virginiamyecin for prevention of
coccidiosis caused by the
aforementioned Eimeria species,
including some field strains of E. tenella
which are more susceptible to roxarsone
combined with salinomycin than to
salinomycin alone, and for improved
feed efficiency. The ANADA is
approved as a generic copy of
SmithKline Beecham Animal Health’s
NADA 138-953.

ANADA'’s 200-090 and 200-094 are
approved as of May 20,1994. ANADA
200-092 is approved as of April 6,1994.
The regulations are amended in
§558.550 Salinomycin (21 CFR 558.550)
to reflect the approvals.

These approvals are for use of Type A
medicated articles to make Type C
medicated feeds. Roxarsone is a
Category Il drug which, as is provided
in 8§ 558.4(a) and (d), requires an
approved Form FDA 1900 to make Type
C medicated feeds. Use of salinomycin
in combination with roxarsone and
lincomycin, or salinomycin in
combination with roxarsone and
virginiamycin to make Type C
medicated feeds as in ANADA's 200—
090 and 200-094, respectively, requires
an approved Form FDA 1900.

In addition, FDA published a final
rule in the Federal Register of October
8,1991 (56 FR 50652), that announced
a change of sponsor name from
“SmithKline Animal Health Products,
Division of SmithKline Beckman Corp.”
to “SmithKline Beecham Animal
Health.” The change of sponsor name
affected NADA 091-467
(virginiamycin), however, the references
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concerning virginiamycin in
§558.550(b)(1)(x), (b)()(xi), and
(b)((xii) were not amended to reflect
the new sponsor name. At this time,
those references are amended.

Finally, when § 558.550(b)(I)(xii)(b)
was codified, an error was made in the
indications language and it is now
corrected to read “* * * which are more
susceptible to roxarsone combined with
salinomycin than to salinomycin alone,

*V*‘k*

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23,12420
Parklawn Dr., Rockville, MD 20857,
between 9 am. and 4 p.m., Monday
through Friday.

The agency has determined under 21
CFR 25.24(d)(I)(ii) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE INANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: Secs. 512, 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

8558.550 [Amended)]

2. Section 558.550 Salinomycin is
amended in paragraph (a)(2) by adding
- (B)(N(X), (B)(N)(xi), (b)(I)(xii), and
(b)(D(xiv)™ after “(b)(I)(viii)”, in
paragraphs (b)()(x)(c) and (b)(1)(xii)(c)
by removing “000007” and adding in its
place “053571”, and paragraph
(b)(D)(xii)(b) by revising the phrase
"salinomycin than to roxarsone alone,”
to read “salinomycin than to
salinomycin alone”.

Dated: May 13,1994.
Richard H. Teske,
Acting Director, Centerfor Veterinary
M edicine.
(FR Doc. 94-12288 Filed 5-19-94; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Prisoners Transferred to the United
States Under Prisoner-Exchange
Treaties

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

SUMMARY: The U.S. Parole Commission
is amending its regulation concerning
transfer treaty prisoners to suspend the
requirement for a downward adjustment
of 15 percent from the release date
determined by the Commission under
18 U.S.C. 4106A and to remove a
provision authorizing the Commission
to reopen a decision if the prisoner is
denied good time credit for prison
misconduct. The amendment reflects
the new policy of the U.S. Bureau of
Prisons which now deducts foreign and
domestic good time credits from the
release date set by the Commission
under 18 U.S.C. 4106A. The 15 percent
downward adjustment was instituted by
the Commission to compensate
transferees, whose release dates are set
pursuant to the sentencing guidelines,
for the absence of the statutory good
time deductions that would reduce the
guideline sentences of similarly-situated
U.S. Code offenders. An interim rule
suspending that downward adjustment
is necessary because, in three judicial
circuits, federal appellate courts have
now ruled that the U.S. Bureau of
Prisons must deduct a transferee’s
foreign and domestic good time credits
under 18 U.S.C. 4105.

EFFECTIVE DATE: The Final Rule takes
effect on May 20,1994.

FOR FURTHER INFORMATION CONTACT:
Richard K. Preston, Office of General
Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase,
Maryland, Telephone (301) 492-5959.
SUPPLEMENTARY INFORMATION: The U.S.
Parole Commission introduced the 15
percent downward adjustment in
release dates for transferees and the
reopening for institutional misconduct
at 58 FR 30703 (May 27,1993). The
Commission announced that it was
adopting a provision that required each
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release date determined under 18 U.S.C.
4106A contain a 15 percent downward
adjustment recognizing that under the
Bureau of Prisons policy in effect at the
time, that all good time (both foreign
and domestic) was deducted from the
full term of the foreign sentence
pursuant to 18 U.S.C. 4105. The
Commission recognized that this
interpretation of die law raised a
legitimate concern about disparity
between transferees and similarly-
situated U.S. Code offenders as well as
problems of discipline for the Bureau of
Prisons. To ameliorate this disparity, the
Commission adopted the 15 percent
adjustment to reflect the potential good
time that would reduce the guideline
sentence of a similarly-situated U.S.
Code offender. The rule also instituted
ameans for modifying the adjusted
release date if the transferee violated
prison rules. This reopening was found
to be necessary because under the
Bureau of Prisons policy then in effect,
the withholding of good time credit
pursuant to 18 U.S.C. 3624(b) only had
a real impact in cases where the
Commission had continued the
transferee to expiration of his foreign
sentence.

Since that time, three federal
appellate courts (See Ajala v. United
States Parole Comm’n, 997 F.2d 651
(9th Cir.), reh'g denied, _ F.2d___
(9th Cir. Oct. 13,1993); Trevino-Casares
v. United States Parole Comm’n, 992
F.2d 1086 (10th Cir.), reh'g denied,
F.2d___ (10th Cir. Aug. 10,1993);
Asare v. United States Parole Comm'n,
2 F.3d 540 (4th Cir. 1993)) have held
that the Bureau of Prisons, must deduct
the offender’s foreign and domestic
service credits from the release date
established by the U.S. Parole
Commission under 18 U.S.C. 4106A as
if it were a new domestic sentence
rather than the equivalent of a parole
date (which the Commission understood
itto be). In light of these decisions, the
Bureau of Prisons has decided to apply
the foreign and domestic good behavior
credits to the release date set by the
Commission. The change in the Bureau
of Prisons policy prompted the
Commission to amend its regulations.

On December 14,1993, the
Commission published an interim rule
with request for public comment (58 FR
65547) that amended the Commission’s
regulation and suspended the
requirement for a downward adjustment
of 15% from the release date determined
by the Commission. The regulation also
removed the Commission’s authority to
reopen a decision if the prisoner is
denied good time credit. The
amendment reflected the new policy of
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the Bureau of Prisons which went into
effect on December 15,1993, to deduct
foreign and domestic good time credits
from the release date set by the
Commission (if not CTE).

The Commission received comment
from the Federal Public Defender for the
Western District of Texas which
supports the Commission’s proposed
rule. Federal Public Defender, Texas,
Lucien B. Campbell, and Assistant
Federal Public Defender, Henry J.
Bemporad, concluded as follows:

[TJhe Parole Commission’s suspension of its
regulation in order to complement the new
Bureau of Prisons policy also accords with
Congress’ intent in enacting 8§ 4105(c) and
4106A. The federal defenders support this
step towards equal treatment of transferees
and domestic defendants.

The Commission, is gratified by this
comment, but notes that “equal
treatment” of transferees and domestic
offenders is, in the long run, an
objective that cannot be attained.
Transferees from countries that grant
work and remission credits will receive
both U.S. good time at the rate provided
by 18 U.S.C. 3624(a) and their foreign
credits, and will thereby be treated more
leniently than domestic offenders.

Finally, a technical conforming
amendment was made to 28 CFR
2.62(i)(l) to change the reference to a
“mandatory release date” to “full term
date of the foreign sentence.” This
amendment was necessary to conform to
the change made in § 2.62(a)(5).

Implementation

This rule applies to all transfer treaty
hearings held after December 15,1993.
The rule is to be applied retroactively to
prior determinations where the
Commission adjusted the guideline
release date by 15 percent and/or
reopened a case under 28 CFR
2.62(k)(7). The rule will not apply to
transferees who have already been
released and it will not serve to modify
or reduce any period of supervised
release that a transferee is now serving.

Executive Order 12866 and Regulatory
Flexibility Statement

The U.S. Parole Commission has
determined that this rule is not a
significant regulatory action for the
purposes of Executive Order 12866 and,
accordingly, this rule has not been
reviewed by the Office of Management
and Budget. This rule will not have a
significant economic impact upon a
substantial number of small entities,
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b).
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List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Probation and parole,
Prisoners.

Accordingly, the U.S. Parole
Commission adopts the following
amendment to 28 CFR part 2.

The Amendments

(1) The authority citation for 28 CFR
part 2 continues to read as follows:

Authority: 18 U.S.C 4203(a)(1) and
4204(a)(6).

(2) 28 CFR part 2, §2.62 is amended
by removing die second sentence of
paragraph (a)(5) and inserting, in its
place, four sentences, to read as set forth
below.

(3) 28 CFR part 2, §2.62 is further
amended by revising paragraphs (i)(I)
and (i)(2) to read as set forth below.

(4) 28 CFR part 2, § 2.62 is further
amended by removing paragraph (k)(7)
and by redesignating paragraph (k}(8) as
new paragraph (k)(7).

§2.62 Prisoners transferred pursuantto
treaty.

(@  Applicability, jurisdiction and
statutory interpretation.

(5) * * * However, the release date
shall be treated by the Bureau of Prisons
as if it were the full term date of a
sentence for the purpose of establishing
a release date pursuant to 18 U.S.C.
4105(c)(1). The Bureau of Prisons
release date shall supersede the release
date established by the Parole
Commission under 18 U.S.C. 4106A and
shall be the date upon which the
transferee’s period of supervised release
commences. Ifthe Commission has
ordered ‘“‘continue to expiration,” the
4106A release dateis the same as the
full term date of the foreign sentence. It
is the Commission’s interpretation of 18
U.S.C. 4105(c)(1) that the deduction of
service credits in either case does not
operate to reduce the foreign sentence or
otherwise limit the Parole Commission’s
authority to establish a period of
supervised release extending from the
date of actual release from prison to the
1:u|| tsrm 9ate Pf thf foreign sentence.

(i) Final decision. (1) The Commission
shall render a decision as soon as
practicable and without unnecessary
delay. The decision shall set a release
date and a period and conditions of
supervised release. If the Commission
determines that the appropriate release
date under 18 U.S.C. 4106A is the full
term date of the foreign sentence, the
Commission will order the transferee to
“continue to expiration.”
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(2)  Whenever the Bureau of Prisons
applies service credits under 18 U.S.C.
4105 to a release date established by the
Commission, the release date used by
the Bureau of Prisons shall be the date
established by the Parole Commission
pursuant to the sentencing guidelines
and not a date that resulted from any
adjustment made to achieve comparable
punishment with a similarly-situated
U.S. Code offender. The application of
service credits under 18 U.S.C. 4105
shall supersede any previous release
date set by the Commission. The
Commission may, for the purpose of
facilitating the application of service
credits by the Bureau of Prisons, reopen
any case on the record to clarify the
correct release date to be used, and the
period of supervised release to be
served.

Date: May 6,1994.

Edward F. Reilly, Jr.,

Chairman, U.S.Parole Commission.

[FR Doc. 94-12052 Filed 5-719-94; 8.45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGDO1 94-042]

Safety Zone: 54th Annual National
Sweepstakes Regatta, Red Bank, NJ

AGENCY: Coast Guard, DOT.
ACTION: Notice of Implementation.

SUMMARY: This notice puts into effect
the permanent regulations, for the 54th
Annual National Sweepstakes Regatta.
The regulation will be effective from 8
a.m. Saturday, July 16,1994 until 6 p.m.
Sunday, July 17,1994. This regulation
is necessary to control vessel traffic due
to the confined nature of the waterway
and anticipated congestion at the time
of the event. The purpose of this
regulation is to provide for the safety of
life and property during the event.
EFFECTIVE DATE: The regulations in 33
CFR 100.103 are effective from 8 a.m. on
Saturday, July 16,1994 to 6 p.m. on
Sunday, July 17,1994.

FOR FURTHER INFORMATION CONTACT:
LTJG B. M. Algeo, Chief, Boating Safety
Affairs Branch, First Coast Guard
District, (617) 223-8311.

DRAFTING INFORMATION: The principal
persons involved in drafting this
document are LTJG B. M. Algeo, Project
Manager, First Coast Guard District
Boating Safety Division, and LCDRF. J.
Kenney, Project Attorney; First Coast
Guard District Legal Office.
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SUPPLEMENTARY INFORMATION: This
notice provides the effective period for
the permanent regulation governing the
1994 running of the National
Sweepstakes Regatta in Red Bank, New
Jersey. A portion of the Navesink River
will be closed during the effective
period to all vessel traffic except
participants, official regatta vessels, and
patrol craft. The regulated area is that
area between the New Jersey Route 35
bridge and a line running across the
Navesink River connecting Guyon and
Lewis Points. Additional public
notification will be made via the First
Coast Guard District Local Notice to
Mariners and marine safety broadcasts.
The full text of this regulation is found
in 33 CFR 100.103.

Dated: April 21,1994,
J.L. Linnon,
Bear Admiral, U.S. Coast Guard Commander,
First Coast Guard D istrict.
IFR Doc. 94-12401 Filed 5-19-94; 8:45 am]
BILUNG CODE 49KM4-M

33 CFR Part 100
[CGDO01-94-018]

Safety Zone: The Great Kennebec
River Whatever Race, Augusta, ME

AGENCY: Coast Guard, DOT.
ACTION: Notice of Implementation.

SUMMARY: This notice puts into effect
the permanent regulations, for the Great
Kennebec River Whatever Race. This
regulation will be effective from
Sunday, July 3,1994 from 6 a.m. until

6 p.m. This regulation is necessary to
control vessel traffic due to the confined
nature of the waterway and anticipated
congestion at the time of the event. The
purpose of this regulation is to provide
for the safety of life and property during
the event.

EFFECTIVE DATE: The regulations in 33
CFR 100.108 are effective from 6 a.m. to
6 p.m. on Sunday, July 3,1994.

FOR FURTHER INFORMATION CONTACT:
LTJG B.M. Algeo, Chief, Boating Safety
Affairs Branch, First Coast Guard
District, (617) 223-8311.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are LTJG B.M.
Algeo, Project Manager, First Coast
Guard District Boating Safety Division,
and LCDR F.J. Kenney, Project Attorney,
First Coast Guard District Legal Office.

This notice provides the effective
period for the permanent regulation
governing the 1994 running of the Great

Kennebec River Whatever Race, Maine.
A portion of the Kennebec River will be
closed during the effective period to all
vessel traffic except participants, official
regatta vessels, and patrol craft. The
regulated area is that portion of the
Kennebec River, extending bank to
bank, between the Maine Route 126
bridge to the U.S. Route 201—202 bridge.
Additional public notification will be
made via the First Coast Guard District
Local Notice to Mariners and marine
safety broadcasts. The full text of this
regulation is found in 33 CFR 100.108.

Dated: May 5,1994.
J.L. Linnon,
RearAdmiral, U.S. Coast Guard, Commander.
First Coast Guard District.
|FR Doc. 94-12402 Filed 5-19-94; 8:45 am)
BILLING CODE 4910-14-M

33 CFR Part 100

[CGD01-94-032]

Safety Zone; Harvard-Vale Regatta,
Thames River, New London, CT

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The annual Harvard-v ale
Regatta is a crew race event held on the
Thames River in New London,
Connecticut. This regulation
temporarily amends the permanent
regulation, by changing the time for this
year’s event. These regulations are
necessary to control vessel traffic within
the immediate vicinity of the event due
to the confined nature of the waterway
and anticipated congestion at the time
of the event, thus providing for the
safety of life and property on affected
navigable waters.

EFFECTIVE DATES: This rule is effective
from 4 p.m. to 8 p.m. onJune 4,1994.

If the event is postponed for any reason,
the regulations will be effective between
the hours of 12:45 p.m. and 3:15 p.m.
onJune 5,1994.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) Benjamin M.
Algeo, Chief Boating Safety Affairs
Branch, First Coast Guard District, (6i7)
223-8310.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are
Lieutenant (Junior Grade) B. M. Algeo,
project officer, Chief, Boating Safety
Affairs Branch, First Coast Guard
District and Lieutenant Commander F. J.
Kenney, project attorney, First Coast
Guard District Legal Office.
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Regulatory History

Pursuant to 5 U.S.C. 553, a Notice of
Proposed Rulemaking (NPRM) was not
published for this regulation, and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. The Harvard-Yale Regatta is
a long-standing and popular local event.
The public is well aware of the general *
procedures followed to hold this annual
event. This regulation simply changes
the time of the event to allow the race
committee to hold the event during
hours correlating with certain tidal
conditions. Little commercial traffic is
known to transit the area. However,
sufficient notice will be provided for
any affected party to alter plans with
minimal impact. Publishing an NPRM
and delaying its effective date would be
contrary to the public interest since
immediate action is needed to respond
to any potential hazards to the maritime
public.

Background and Purpose

The circumstances requiring this
regulation result from the desire to
protect the boating public from possible
dangers and hazards associated with
this event. In accordance with the
provisions of the permanent regulation
governing the conduct of the Harvard-
Yale Regatta, a portion of the Thames
River will be closed during the effective
period to all vessel traffic except
participants, official regatta vessels, and
patrol craft. The regulated area is that
area of the Thames River between
Bartlett’s Cove and the Penn Central
Draw Bridge in New London,
Connecticut. This regulation changes
the time of the event published in 100
CFR 100.101; race times will be
published prior to the event in the Coast
Guard Local Notice to Mariners. In order
to provide for the safety of spectators
and participants, the Coast Guard will
restrict vessel movement in the race
course area and establish spectator
anchorages for what is expected to be a
large spectator fleet.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26,1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full

Regulatory Evaluation, under paragraph
10e of the regulatory policies and
procedures of DOT, is unnecessary. This
rule constitutes a temporary revision of
the permanent regulations governing the
running of the Harvard-Yale Regatta
published in 33 CFR 100.101, by
changing the effective period of the
regulations. The public is fully aware of
the terms and conditions of this annual
event. Commercial traffic on the affected
portion of the Thames River is
infrequent. The race is popular and of
short duration. Local commercial
entities and the U.S. Navy have been
notified of the race schedule. Vessel
traffic may be allowed to transit the
regulated area at the discretion of the
Patrol Commander.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 etseq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. Small entities include
independently owned and operated
small businesses that are not dominant
in their field, and that otherwise qualify
as “small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons set forth in
the above Regulatory Evaluation, the
Coast Guard expects the impact of this
regulation to be minimal, and certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612, and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.C. of Commandant Instruction
M16475.1B it is an action to protect
public safety and is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination will be made available in
the docket.
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List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Regulations

For the reasons set forth in the
preamble, the Coast Guard amends Part
100 of Title 33, Code of Federal
Regulations, as follows:

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. Paragraph (b) of § 100.101, is
temporarily revised to read as follows:

§ 100.101 Harvard-Yale Regatta, Thames

River, New London, CT.
* * *

(b) Effective period. This section is
effective between the hours of 4 p.m.
and 8 p.m. on June 4,1994. If the races
scheduled for June 4,1994 are
postponed, this regulation will be
effective between the hours or 12:45
p.m. and 3:15 p.m. on June 5,1994.

Dated: May 12,1994.
J.L. Linnon,
Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard Diistrict.
[FR Doc. 94-12403 Filed 5-19-94; 8:45 am]
BILLING CODE 49KM4-M

33 CFR Part 165
[CGD01-94-043]

RIN 2115-AA97

Safety Zone; South Street Seaport
Memorial Day Fireworks, East River,
NY

AGENCY: Coast Guard, DOT.
ACTION: Tem porary finalrule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a Memorial Day fireworks program
located in the East River. This event is
sponsored by South Street Seaport, Inc.,
and will take place on May 29,1994,
from 8 p.m. until 10 p.m. This safety
zone is needed to protect the boating
public from the hazards associated with
fireworks exploding in the area.

EFFECTIVE DATE: This rule is effective
from 8 p.m. until 10 p.m. on May 29,
1994,

FOR FURTHER INFORMATION CONTACT:
LT R. Trabocchi, Project Manager,
Captain of the Port, New York (212)
668-7933.
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SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are LT R.
Trabocchi, Project Manager, Captain of
the Port, New York and CDR J. Astley,
Project Attorney, First Coast Guard
District, Legal Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication. Due
to the date this application was
received, there was not sufficient time
to publish a proposed rule in advance
of the event. Publishing an NPRM and
delaying the event would be contrary to
public interest since the fireworks
display is for public viewing.

Background and Purpose

On April 18,1994, South Street
Seaport, Inc. submitted an application
to hold a fireworks program in the East
River off of South Street Seaport,
Manhattan, New York. This regulation
establishes a temporary safety zorie in
all waters of the East River south of the
Brooklyn Bridge and north of a line
drawn from Pier 9, Manhattan to Pier 3,
Brooklyn. This safety zone is being
established to protect boaters from the
hazards associated with fireworks
exploding in the area. No vessel will be
permitted to enter or move within this
safety zone unless authorized to do so
by the Coast Guard Captain of the Port,
New York.

Regulatory Evaluation

This rule is not a significant
regulatory action under Executive Order
12866 and is not significant under
Department of Transportation
Regulatory Policies and Procedures (44
FR 11040; February 26,1979). No vessel
traffic will be permitted to transit the
East River between the Brooklyn Bridge
and a line drawn from Pier 9, Manhattan
to Pier 3 Brooklyn at any time the safety
zone is in effect. Although there is a
regular flow of traffic through this area,
there is not likely to be a significant
impact on recreational or commercial
traffic for several reasons. Due to the
limited duration of the event, the late
hour of the event, the extensive,
advance advisories that will be made to
the affected maritime community to
allow for the scheduling of transits
before and after the event, and that
pleasure craft and some commercial
vessels can take an alternate route via
the Hudson and Harlem Rivers, the
Coast Guard expects the economic
impact of this regulation to be so
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minimal that a Regulatory Evaluation is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C 601 etseq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. "Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as "small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons given in the
Regulatory Evaluation, the Coast Guard
expects the impact of this regulation to
be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of these
regulations and concluded that under
section 2.B.2.C. of Commandant
Instruction M16475.1B, it is an action
under the Coast Guard’s statutory
authority to promote maritime safety
and protect die environment, and thus
is categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination is
included in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulations

For reasons set out in the preamble,
the Coast Guard amends 33 CFR Part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165

continues to read as follows:

Authority: 33 U.S.C. 1231; 50U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1,6.04-6, and 160.5;
49 CFR 1.46.

2. Atemporary section, 165.T01-043

is added to read as follows:

§ 165.T01-043 South Street Seaport
Memorial Day Fireworks, East River, New
York.

(@) Location. This temporary safety
zone includes all waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from Pier 9,
Manhattan, to Pier 3, Brooklyn.

(b) Effective period. This section is
effective from 8 p.m. until 10 p.m. on
May 29,1994.

(c) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply to this safety
Zone.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: May 5,1994.

T.H. Giknour,

Captain, U. S. Coast Guard, Captain o fthe
Port, New York.

[FR Doc. 94-12405 Filed 5-19-94; 8:45 am}
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD01-94-022]

RIN 2115-AA97

Safety Zone; North Hempstead
Memorial Day Fireworks, Hempstead
Harbor, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the North Hempstead Memorial Day
Fireworks in Hempstead Harbor. This
event is sponsored by the Town of
North Hempstead, and will take place
from 8 p.m. until 10 p.m. on May 27,
1994, with arain date of May 28,1994,
at the same times. This safety zone is
needed to protect the boating public
from the hazards associated with
fireworks exploding in the area.

EFFECTIVE DATE: This rule is effective
from 8 p.m. until 10 p.m. on May 27,
1994, with a rain date of May 28,1994,
at the same times.

FOR FURTHER INFORMATION CONTACT:
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Lt R. Trabocchi, Project Manager,
Captain of the Port, New York, (212)
668-7933.

SUPPLEMENTARY INFORMATION:

Drafting Information

The drafters of this notice are LT R.
Trabocchi, Project Manager, Captain of
the Port, New York and CDR J. Astley,
Project Attorney, First Coast Guard
District, Legal Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication. Due
to the date this application was
received, there was not sufficient time
to publish a proposed rule in advance
of the event. Publishing a NPRM and
delaying the event would be contrary to
public interest since the fireworks
display is for public viewing.

Background and Purpose

On March 10,1994, the Town of
North Hempstead submitted an
application to hold a fireworks display
in Hempstead Harbor north of Bar
Beach. This regulation establishes a
temporary safety zone in all waters of
Hempstead Harbor within a 300 yard
radius from the center of three fireworks
barges anchored together north of Bar
Beach, New York. This safety zone is
being established to protect boaters from
the hazards associated with fireworks
exploding in the area. No vessel will be
permitted to enter or move within this
safety zone unless authorized to do so
by the Coast Guard Captain of the Port,
New York.

Regulatory Evaluation

This rule is not a significant
regulatory action under Executive Order
12866 and is not significant under
Department of Transportation
Regulatory Policies and Procedures (44
FR 11040; February 26,1979). No vessel
traffic is permitted to transit within a
300 yard radius of three fireworks
barges anchored together north of Bar
Beach in Hempstead Harbor, New York.
This safety zone will completely block
the navigable waters in this area;
however, due to the limited duration of
the event, the extensive, advance
advisories that will be made to allow
recreational and commercial traffic to
make necessary transits before or after
the event, and the limited traffic
routinely operating in the area at the
time, of the event, the Coast Guard
expects the economic impact of this
regulation to be so minimal that a
Regulatory Evaluation is unnecessary

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 etseq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons given in the
Regulatory Evaluation, the Coast Guard
expects the impact of this regulation to
be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications*to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of these
regulations and concluded that under
section 2.B.2.C. of Commandant
Instruction M16475.1B, it is an action
under the Coat Guard’s statutory
authority to promote maritime safety
and protect the environment, and thus
is categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination is
included in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulations

For reasons set out in the preamble,
the Coast Guard amends 33 CFR Part
165 as follows;

PART 165—[AMENDED]

1.  The authority citation for part 165

continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.
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2. Atemporary section, 165.T01-022
is added to read as follows:

§ 165.T01-022 North Hempstead Memorial
Day Fireworks, Hempstead Harbor, New
York.

(a) Location. This temporary safety
zone includes all waters of Hempstead
Harbor within a 300 yard radius from
the center of three fireworks barges
anchored together north of Bar Beach,
New York, at or near 40°49'50" N
latitude and 73°39'10" W longitude.

(b) Effective period. This section is
effective from 8 p.m. until 10 p.m. on
May 27,1994, with a rain date of May
28 1994, at the same times.

(c) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply to this safety
zone.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officer of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: May 5,1994.
T. H. Gilmour,
Captain, U.S. Coast Guard, Captain ofthe
Port, New York.
(FR Doc. 94-12404 Filed 5-19-94; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 63
[FRL-4881-9]
RIN 2060-AE00

Hazardous Air Pollutants: Regulations
Governing Equivalent Emission
Limitations by Permit

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating
regulations governing the establishment
of equivalent emission limitations by
permit, pursuant to section 112(j) of the
Clean Air Act (Act), as amended. This
rule establishes requirements and
procedures for owners or operators of
major sources of hazardous air
pollutant(s) (HAP), and permitting
authorities, to follow in order to comply
with section 112(j). After the effective
date of a title V permit program in a
State, each owner or operator of a major
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source in a source category for which
the EPA was scheduled to, but failed to
promulgate a maximum achievable
control technology (MACT) standard
will be required to submit a permit
application 18 months after the EPA’s
missed promulgation date. This rule
establishes requirements for the
contents of these applications. In
addition, the rule contains provisions
governing the establishment of MACT-
equivalent emission limitations by the
permitting authority.

EFFECTIVE DATE: The rule and guidance
announced herein take effect on June
20,1994,

ADDRESSES: Docket. Supporting
information used in developing the
proposed and final rules contained in
Docket Number A-93—-32. The docket is
available for public inspection and
copying from 8:30 a.m.-12 p.m. and
1:30 p.m.-3:30 p.m., Monday through
Friday, at the EPA’s Air Docket Section,
Waterside Mall, room M 1500, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
A reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: For
information on today’s final rule, please
contact Ms. Katherine Kaufman,
Emission Standards Division (MD-13),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina,
27711, telephone (919) 541-0102. For
information about the guidance
document “MACT Determinations
under Section 112(0” (EPA 450/3-92-
007a), please contact Ms. Lynn
Hutchinson, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina, 27711, telephone
(919)541-5624.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Summary of Final Rule
1. Background Discussion
A Clean Air Act Amendments: Section 112
B. Clean Air Act Amendments: Provisions
for Equivalent Emission Limitation by
Permit.
C. Implementation Principles
IB. Significant Comments and Changes to the
Proposed Rule
A §6.50—Applicability
B. §6.51—Definitions
C 8§6.52—Approval Process for New and
Existing Emission Units

D. § 6.53—Application Content for a Case-
by-Case MACT Determination

E. §6.54—Preconstruction Procedures for
New Emission Units

F. § 6.55—Maximum Achievable Control
Technology (MACT) Determinations for
Emission Units Subject to Case-by-Case
Determination of Equivalent Emission
Limitations

G. § 6.56—Requirements for Case-by-Case
Determination of Equivalent Emission
Limitations After Promulgation of a
Subsequent MACT Standard

IV. Discussion of the Relationship of the

Proposed Requirements to Other
Requirements of the Act

A. Section 112(g) Requirements for
Constructed, Reconstructed, and
Modified Major Sources; and Subsequent
Standards under Section 112(d) or
Section 112(h).

B. Section 112(1) Delegation Process

C. Section 112(i)(5) Early Reductions
Program

V. Administrative Requirements

A. Docket

B. Executive Order 12866

C. Regulatory Flexibility Act

D. Paperwork Reduction Act

This preamble provides an overview
of the rule implementing the
requirements of the section 112(0
program, and a detailed discussion of
the changes made to the proposed
regulation.

The first section provides an overview
of the requirements of the regulation
being promulgated today.

The second section provides
background information on section
112(j) in the context of the 1990
amendments to the Act.

The third section provides a detailed
discussion of the requirements of the
rule, including significant comments as
well as significant changes made since
the proposal.

Tne fourth section of this preamble
discusses the relationship of the
requirements of section 112(j) to other
requirements of the Act under other
subsections of section 112 of the Act.

The fifth section of this preamble
demonstrates that the rulemaking is
consistent with a number of federal
administrative requirements.

This preamble makes use of the term
“State,” usually meaning the State air
pollution control agency which will be
the permitting authority implementing
the section 112(j) program. The reader
should assume that use of the word
“State” also applies, as defined in
section 302(d) of the Act, to the District
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of Columbia and territories of the
United States, and may also include
reference to a local air pollution control
agency. These agencies can either be the
permitting authority for the area of their
jurisdiction or assist the State or the
EPA in implementing the section 112(0
program. In some cases, the term
“permitting authority” is used and can
refer to both State agencies and to local
agencies (when the local agency directly
makes the determinations or assists the
State in making the determinations).
The term “permitting authority” may
also apply to the EPA, in rare cases
where die EPA is the title V permitting
authority responsible for the program.
This preamble makes a number of
references to a regulation which has not
yet been promulgated. That is the rule
governing constructed, reconstructed, or
modified major sources under section
112(g) of the Act, which EPA has
proposed on April 1,1994, in the
Federal Register at 59 FR 15504.

I. Summary of Final Rule

Today'’s rule implements the
requirements of section 112(0 of the
Clean Air Act, as amended in 1990.
Section 112(j) establishes requirements
for regulation of major sources of
hazardous air pollutants in the event
that EPA lags more than 18 months
behind schedule in issuing a control
technology standard for an industry.

Section 112 requires EPA to set
MACT standards for all categories of
major sources of hazardous air
pollutants. Specifically, the Act has
required EPA to issue a schedule for
regulating all source categories within 2,
4, 7, or 10 years of enactment. The
source category schedule for standards
was published on December 3,1993 (58
FR 63941).

Section 112(j) is triggered on the date
18 months after the deadline listed in
the final schedule for a source category,
if the EPA has failed to promulgate a
MACT standard for that source category
by that date. These deadlines are
displayed in Table 1. Upon this 18-
month deadline, the owner or operator
of each major source with emission
units in that category must apply for a
case-by-case MACT determination by
the title V permitting authority. There
are four possible section 112(j)
deadlines, as displayed in Table 1
below.



Federal Register / Vol 59, No. 97 / Friday, May 20, 1994 / Rules and Regulations

MACT standard deadline
2-year standards: November 15,1992
4-year standards: November 15,1994

7-year standards: November 15,1997 _ '
10-year standards: November 15,2000

The EPA has fulfilled its requirements
with respect to the 2-year MACT
standards, so there are essentially three
possible dates upon which section
112(j) requirements could take effect: (1)
May 15,1996, (2) May 15,1999, and (3)
May 15, 2002. Section 112(0 cannot take
effect before the effective date of a title
V permit program in a State; the EPA
expects that permit programs will be
operative in all States by May 15,1996.

If the deadline for a particular
category passes, section 112(j) requires
that any source associated with that
category, that is part of a major source,
must obtain an “equivalent emission
limitation by permit.” “By permit”
means that the emission limitation is
recorded in the title V operating permit.
“Equivalent emission limitation” means
a limitation, determined on a case-by-
case basis by the permitting authority,
that is judged to be equivalent to the
limit the EPA would have established
had the federal MACT standard been
published.

The rule uses the term “emission
unit” rather than the term “source”
which appears in section 112(j). The
term “source” is used to describe the
extent of coverage of standards issued
pursuant to section 112(d) and section
112(h). The EPA is concerned that if the
term “source” is used in reference to
section 112(0, there may be potential
misperceptions that section 112(j)
determinations could constrain the
EPA’s definition of “source” in a
subsequent rulemaking.

A. Requirementsfor Existing Emission
Units

For emission units in existence at
major source plant sites as of the section
112(0 deadline, today’s rule contains
some important clarifications of the Act.
The statute is clear that applicants must
submit an application by the section
112(j) deadline, and that the title V
permitting process must be followed in
establishing permit conditions within
an 18-month time frame thereafter.
Within this overall framework, the
statute is less prescriptive regarding: (1)
The contents of the permit application,
(2) the process that is used within the
18-month permit issuance time frame to

Table 1.—Section 112(J) Deadlines

Section 112(j) deadline

May 15, 1994 [but not before effective date of
Title V permit program).
May 15, 1996

May 15,1999
May 15,2002

establish equivalent emission
limitations, and (3) the nature of the
terms and conditions that must be
established in the permit.

Section 6.52 is intended to provide
further clarity to the permit review
process. The requirements for permit
application content are listed in §6.53.
Principles governing the establishment
of MACT emission limitations,
including the nature-of the terms and
conditions, are outlined in §6.55, and in
amore detailed guidance document
titled: “MACT Determinations under
Section 112(j)~ (EPA 450/3-92-007a),
which EPA is making available today.

B. Requirementsfor New Emission Units

For new emission units subject to the
requirements of section 112(j), today’s
rule provides a number of important
statutory interpretations, and provides a
clarification of the minimum
administrative requirements of the Act.

When newly constructed emission
points are added to an existing major
source plant site, those emission points
could be considered as either: (1) An
addition to an existing "emission unit”
for which an existing source level of
control would be required, or (2) an
entirely new “emission unit” for which
new source MACT would be required.
Today'’s rule contains a definition of
“emission unit” which gives broad
discretion to the permitting authority to
determine whether a given emission
point or points should be treated as
“new.”

Another important clarification in the
rule is the date which triggers new
source requirements. Today'’s rule
defines as “new” an emission unit for
which construction commences after the
section 112(j) deadline or after proposal
of a section 112 (d) or (h) MACT
standard, whichever comes first.

Section 112(0 of the statute does not
mandate a preconstruction review for
new emission units subject to section
112(j). However, the EPA recognizes
that there are important reasons for
permitting authorities and affected
source owners and operators to follow a
preconstruction or pre-operation review
process. The rule contains, as §6.54, an
optional preconstruction or pre-
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Comments

The EPA has promulgated the 2-year stand-
ards. This deadline will not be triggered.

This is the earliest that section 112(j) could be
triggered.

operation review process that can be
used for this purpose.

C. Relationship to Subsequently
Promulgated MACT Standards

The Act provides for acompliance
extension when an emission unit
covered by a case-by-case MACT
emission limitation under section 112(j)
is later affected by a subsequent federal
MACT standard promulgated pursuant
to section 112(d) or section 112(h) of the
Act. This provision is addressed in
§6.56 of today’s rule.

Il. Background Discussion

A. Clean Air Act Amendments: Section
112

The Clean Air Act Amendments of
1990 [Pub. L. 101-549J contain major
changes to section 112 of the Act
pertaining to the control of HAP
emissions. Section 112(b) includes a
HAP list that is composed of 189
chemicals, including 172 specific
chemicals and 17 compound classes.
Section 112(c) requires publication of a
list of source categories and
subcategories of major sources emitting
these HAPs, and also requires the listing
of area sources that the EPA determines
warrant regulation. Section 112(d)
requires promulgation of emission
standards for each listed source category
or subcategory according to a schedule
set forth in section 112(e).

B. Clean Air Act Amendments:
Provisionsfor Equivalent Emission
Limitation by Permit

1. General Requirements of Section
112(0

The amendments to section 112
include new section 112(0. This section
is entitled “Equivalent Emission
Limitation by Permit.” Subsection
112(j)(2) of the Act provides that section
112(0 applies if EPA misses a deadline
for promulgation of a standard under
section 112(d) established

in the source category schedule for standards:
In the event that the Administrator fails to
promulgate a standard for a category or
subcategory of major sources by the date
established pursuant to subsection |ej (1) and
(3), and beginning 18 months after such date
(but not prior to the effective date of a permit
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program under title V), the owner or operator
of any major source in such category or
subcategory shall submit a permit
application.

Subsection 112(j)(3) requires the
owner or operator to submit a permit
application 18 months after the missed
promulgation deadline:

By the date established by paragraph (2),
the owner or operator of a major source
subject to this subsection shall file an
application for a permit.

Subsection 112(j)(3) also requires EPA
to establish requirements for permit
applications, including content and
criteria for the reviewing agency to
determine completeness. In addition,
subsection 112(j)(3) provides that if the
reviewing agency deems the application
incomplete, or disapproves the
application, then the applicant has up to
6 months to revise and resubmit the
application.

Subsection 112(j)(5) establishes a
requirement for case-by-case MACT
determinations:

The permit shall be issued pursuant to title
V and shall contain emission limitations for
the hazardous air pollutants subject to
regulation under this section and emitted by
the source that the Administrator (or the
State) determines, on a case-by-case basis, to
be equivalent to the limitation that would
apply to such source if an emission standard
had been promulgated in a timely manner
under subsection (d).

Subsection 112(j)(5) also establishes
compliance dates:

No such pollutant may be emitted in
amounts exceeding an emission limitation
contained in a permit immediately for new
sources and, as expeditiously as practicable,
but not later than the date 3 years after the
permit is issued for existing sources or such
other compliance date as would apply under
subsection(i).

Finally, subsection 112(j)(5) specifies
that if the applicable criteria for
voluntary early reductions, established
under section 112(i)(5), are met, then
this alternative emission limit satisfies
the requirements of section 112(j),
provided that the emission reductions
are achieved by the missed
promulgation date.

In the event that EPA promulgates a
given MACT standard for the applicable
source category before the permit
application is approved, the permit
must reflect this promulgated standard,
rather than the case-by-case MACT
determination. The source is required to
comply with this standard by the date
provided under subsection(i). In this
case, the owner or operator of an
existing source has no more than 3 years
to comply, and the owner or operator of
a new source must comply immediately
upon startup, except that a new source
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that commenced construction or
reconstruction between proposal and
promulgation of the MACT standard
may elect to comply with the proposed
standard for 3 years in lieu of the
promulgated MACT standard, if the
promulgated MACT standard is more
stringent than the proposal.

In the event that EPA promulgates a
given MACT standard after the permit
containing case-by-case emission limits
is issued, section 112(j)(6) allows a
longer compliance period:

Ifthe Administrator promulgates a
standard under subsection (d) * * * after the
date on which the permit has been issued,
the Administrator (or the State) shall revise
such permit upon the next renewal to reflect
the standard promulgated by the
Administrator providing such source a
reasonable time to comply, but no longer
than 8 years after such standard is
promulgated or 8 years after the date on
which the source is first required to comply
with the emissions limitation established by
paragraph (5), whichever is earlier. —

C. Implementation Principles

In designing guidance for case-by-case
MACT determinations, the EPA’s
thinking is guided primarily by the need
for section 112(j) standards to be
substantively equivalent to section
112(d) MACT standards. Subsection
112(j)(5) requires that a case-by-case
MACT determination be “equivalent to
the limitation that would apply to such
source if an emission standard had been
promulgated in a timely manner under
subsection (d),” and subsection 112(j)(6)
requires eventual compliance with
subsequently promulgated section
112(d) standards. Consistency in
standard-setting will smooth a major
source’s eventual transition from
compliance with section 112(j) to
compliance with section 112(d), making
implementation of toxics control easier
on both States and industry.

The EPA’s other major goal in
establishing section 112(j) requirements
is to achieve and maintain consistency
across section 112 programs. The EPA
intends for administrative and
operational requirements under section
112(j) to be consistent with the
requirements of section 112(g) rules for
construction, reconstruction, and
modification of major sources (proposed
at 59 FR 15504 on April 1,1994, as
§63.40 through 63.49 of subpart B) and
with the general provisions for section
112 (published at 59 FR 12408 on March
16,1994, as subpart A of this part).
Section IV. A. of this preamble
discusses likely overlapping
requirements and major substantive
differences across these programs.

111. Significant Comments and Changes
to the Proposed Rule

This section of the preamble is
organized by each topic area in subpart
B, and contains a detailed discussion of
the principal regulatory issues and
changes made in the final rule,
particularly in response to public
comments. It also discusses some
comments that did not result in
regulatory changes.

A. Section 63.50—Applicability

1. Section 63.50(a)—Applicability

Paragraph 63.50(a) of today’s rule
indicates that the intent of the rule is to
implement section 112(j) of the Act.
This paragraph indicates that section
112(j) applies to the owner or operator
of a major source of HAPs after the
“effective date of a Title V program” in
each State, but not before May 15,1994.

€] Effective date oftitle V. The
meaning of “effective date of a Title V
program” is indicated in the final
regulations for implementation of title V
of the Act. Under these regulations,
States were required to submit a permit
program for review by the EPA on or
before November 15,1993. The EPA is
required to approve or disapprove the
permit program within one year after
receiving the submittal. The EPA’s
program approval date is termed the
“effective date.”

The effective date of title V permit
programs is defined in section 502(h) of
the Act, which says “The effective date
of a permit program, or partial or
interim program, approved under * * *
[Title V] * * * shall be the date of
promulgation.” This language refers to
two types of title V programs: One type
where the EPA “approves” the title V
program under 40 CFR part 70 and
another type where the EPA
“promulgates” a program. Programs
“approved” by the EPA under part 70
will be developed by the State or local
area and submitted to the EPA for
approval. The language in section
502(h) of the Act makes these programs
immediately effective upon EPA
approval. Programs “promulgated” by
the EPA are anticipated to be rare, and
they occur only where a State failed to
submit a program, submitted a program
that EPA could not approve, or has
failed to adequately administer an
approved program. For example, the
EPA is required by section 502(d)(3) of
the Act to promulgate and administer a
title V program if, by November 1995,
the EPA has not approved the State
program. The language in section 112(j),
because it refers to the effective date of
atitle V program in any State (and not
by any State), means that the program
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will apply to both the EPA “approved”
and “promulgated” programs.

The title V regulations provide for
approval of “interim” and “partial”
programs in certain limited
circumstances. The EPA believes that,
because partial programs must ensure
compliance with “all requirements"
established under section 112
applicable to ‘major sources’ and ‘new
sources’,” and interim programs must
“substantially meet the requirements of
[title V],” an interim or partial program
would trigger the requirements of
section 112(j) for those sources covered
by the interim program. ,

(b) Major source. Section 112(j)
applies only to an owner or operator of
amajor source. Section 112(a)(1) of the
Clean Air Act defines major source as
any stationary source or group of
stationary sources located within a
contiguous area and under common
control that emits or has the potential to
emit considering controls, in the
aggregate, 10 tons per year or more of
any hazardous air pollutant or 25 tons
per year or more of any combination of
hazardous air pollutants. The
requirements of section 112(j) apply to
all sources that comprise a major source,
but do not apply to honmajor sources—
1 e. “area sources.”

The determination of whethera
source is major is based on the source’s
“potential to emit”, which is defined in
subpart A of this part. A source’s
potential to emit is based on its capacity
to emit hazardous air pollutants
considering federally enforceable limits
on that capacity. If a source’s potential
to emit is equal to or greater than 10
tons/yr of a single HAP, or 25 tons/yr of
any combination of HAPs, the source is
amajor source. The EPA is currently
developing arule to further define a
source’s potential to emit for section 112
standards. This rule will also provide
ways for an owner or operator of a
source to establish voluntary, federally-
enforceable restrictions to limit the
source’s potential to emit below the
major source threshold. This rule will
also address the requirements for major
sources that subsequently reduce their
emissions to less than major amounts. If
a source meets conditions in subpart A
of this part for limiting its potential to
emit to below the major source
threshold within the timeframe
established in the potential to emit rule,
then it will not be subject to the
provisions of section 112(j) as long as
the source maintains its emission status.

2. Section 63.50(b)—Relationship to
State and Local Requirements

Many State and local regulatory
agencies maintain regulatory programs
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that involve toxic air pollutant reviews
for stationary sources. This paragraph
clarifies that the requirements of section
112(j) do not pre-empt any requirements
of these programs that are at least as
stringent as today’s rule.

3. Section 63.50(c)—Retention of State
Permit Program Approval

Some States may not currently have
specific legislative or administrative
authority sufficient to establish the case-
by-case emission limitations required by
section 112(j). Paragraph 63.50(c)
requires that States obtain such
statutory authority as a condition of
retaining their part 70 permit program
approval.

B. Section 6.51—Definitions

1. Terms Defined in the General
Provisions

A number of terms used in the
proposed rule are defined for all of 40
CFR Part 63 in subpart A of this Part.
The terms defined in subpart A include:

* * * Administrator
Area source
Effective date
Federally enforceable
Hazardous air pollutant
Major source
Permit program
Potential to emit
Relevant standard
Title V permit

The Subpart A General Provisions
include a definition of “federally
enforceable” which lists the types of
limitations and conditions that are
considered federally enforceable. The
preamble to Subpart A outlines a set of
principles that States and sources
should follow in order to ensure
practicable enforceability. The EPA
believes that Subpart B should ensure
that the case-by-case determinations are
practicably enforceable in the same way
that Subpart A does for section 112(d)
and section 112(h) MACT standards.
Therefore, the EPA refers the reader to
the discussion of “practicable
enforceability” in die preamble to
Subpart A for a discussion of the kinds
of requirements that the EPA would
consider sufficient to ensure practicable
enforceability for case-by-case MACT
determinations. In addition, a more
detailed discussion of the elements
necessary to ensure federal
enforceability is contained in section
I1I.E. of this preamble.

* ok ok ok ok ok Ok *
* ok ok ok ok ko Ok *
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2. Terms Related to Maximum
Achievable Control Technology

Definitions for the following terms
related to levels of control technology
are included in §63.51 of today’s rule:
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* * * Maximum Achievable Control
Technology

* * * Control Technology

* * * Maximum Achievable Control
Technology (MACT) Floor

* * * Maximum Achievable Control
Technology (MACT) Emission Limitation for
Existing Sources

* * * Maximum Achievable Control
Technology (MACT) Emission Limitation for
New Sources

The basis for all of these definitions
is statutory language contained in
section 112(d) of the Act. The term
“maximum achievable control
technology” appears only in section
112(g) of the Act, and does not appear
elsewhere in section 112. There is,
however, considerable legislative
history indicating that this term refers to
the level of control required by section
112(d) emission standards. This term
was used in this context in the House
Bill, H.R. 3030. For purposes of the
definitions in today’s rule, the EPA
assumes that “maximum achievable
control technology” is a reference to the
“maximum degree of reduction in
emissions” language contained in
section 112(d)(3). The minimum control
technology requirements of section
112(d), often referred to as the “MACT
floor” are cited anumber of times in
today’s rule. To avoid repeating these
requirements each time, the regulation
includes a definition of “MACT floor.”

3. Terms Affecting the Extent of
Coverage by Maximum Achievable
Control Technology

The following terms are used to
describe equipment subject to a MACT
determination:

* * | Emission point
* * * Emission unit
* * * Emission limitation
* * * New emission unit

An “emission point,” in this
regulation, is defined narrowly to refer
to any individual point of release to the
atmosphere. However, an individual
MACT determination will often be made
at once for a number of emission points.
The term “emission unit” is used to
refer to the collection of all emission
points considered when a MACT
determination is made. The term
“emission limitation” retains the
meaning given to it in section 302(k) of
the Act.

New emission unit. The term new
emission unit refers to an emission unit
for which construction or reconstruction
is commenced after the section 112(j)
deadline for a relevant standard, or after
proposal of a relevant standard under
section 112(d) or section 112(h) of the
Act, whichever comes first. For the
purposes of section 112(j), new emission
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units are those emission units that
trigger new source MACT requirements
(see discussion of the definition of
“emission unit” below). New source is
defined in Clean Air Act section
112(a)(4) as follows:

“* * * g stationary source the construction
or reconstruction of which is commenced
after the Administrator first proposes
regulations under this section establishing an
emission standard applicable to such
source.”

Section 112{j) requires States to
establish case-by-case MACT limitations
where EPA has failed to promulgate a
relevant standard, and there may be
instances when a section 112(j) MACT
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limitation is required for a source
category for which a standard has not
yet been proposed under section 112(d).
Since section 112(j)(5) refers explicitly
to case-by-case standards for new
sources, the EPA has determined that
the Act did not intend that the EPA’s
failure to propose a standard implies
that no sources in that source category,
no matter what the date of construction,
could ever be considered “new.” At
proposal the EPA had selected the
section 112(e) scheduled deadline as the
date, under a section 112(j) case-by-case
MACT determination, most closely
equivalent to the section 112(d)
proposal date for the purposes of

New emission unit

Nov 1997

section 112(e)
scheduled
promulgation
date

Under the proposed rule, a source
would have needed to know, up to 2
years or more in advance of the section
112(j) deadline, that the EPA was going
to miss its scheduled promulgation
deadline by 18 months. If “new source”
requirements were triggered by the
section 112(e) deadline, owners and
operators would need to know this in
order to plan what control to build in
to their new emission units, and
perhaps in order to apply for
preconstruction review. In addition, if
an owner or operator plans to construct
between the scheduled promulgation
date and the section 112(j) deadline, and
there is a subsequent proposal (as
illustrated in the timeline), then
whether the emission unit will be
considered new would depend upon a
later event—whether the section 112(j)
deadline will pass with no federal
MACT standard. The EPA believes that
it is not reasonable to expect owners
and operators to be able to predict the
likelihood of EPA missing a
promulgation deadline by 18 months;
nor is it reasonable to expect them to
make such a prediction as much as 2
years before its occurrence.

Thus, if EPA proposes a MACT
standard before the section 112(j)
deadline, any emission unit for which
construction commences after that
proposal will be considered new. If the
section 112(j) deadline is reached
without EPA having proposed a
standard, then an emission unit for
which construction commences afteMhe

commences construction

Subsequent
proposal

section 112(j) deadline will be
considered new. This approach removes
the uncertainty raised by the possibility
of EPA proposing a MACT standard
during the 18 months between the
section 112(e) schedule deadline and
the section 112(j) deadline. The EPA
believes this to be the most reasonable
and equitable way to define which
emission units are new for purposes of
section 112(j).

Emission unit definition; applicability
to new source MACT. MACT
determinations must be made on a wide
variety of emitting equipment at major
sources in different source categories.
Today’s rule defines emission unitin a
way designed to allow permitting
authorities broad flexibility in designing
case-by-case MACT emission
limitations. This flexibility is essential
because of the variety of source
categories, diverse in size and
complexity, that may be subject to
section 112(j). A narrower definition of
emission unit would make it difficult for
permitting authorities to tailor MACT
determinations to the equipment
specific to a particular source category.
Emission unit as defined in this rule is
intended to be synonymous with the
term “source” as used in section 112(d).
Thus, the State permitting authorities
implementing section 112(j) will have as
much flexibility in defining emission
unit as EPA has in defining “source.”
The definition of source used in section
112 originated in section 111a number
of years ago. That definition—any

defining “new emission unit,” because
had EPA met the schedule in setting a
standard under section 112(d) the
proposal could not have been any later
than the date in the schedule. The EPA
requested comment on this definition.
Three commenters supported the
proposed definition. However, upon
consideration of the practical concerns
raised by this definition, the EPA has
determined that the section 112(j)
deadline would be a more reasonable
date beyond which commencing
construction of an emission unit would
be considered “new.”

The following timeline illustrates the
EPA’s reasoning:

May 1999
------ |

section
112(j)
deadline

building, structure, facility, or
installation which emits or may emit
any (hazardous) air pollutant—has been
interpreted over the years to encompass
a broad range of things including
individual process units, production
lines and entire plants.

The EPA requested comment both on
the desirability of requiring or not
requiring new source MACT on all new
emission units, and on the question of
whether new source MACT should be
required only on those emission units
that are in and of themselves “major” at
a major source.

An approach the EPA considered, but
rejected, would be to require new source
MACT only on those emission units that
are in and of themselves “major” at a
major source—i.e. those emission units
at a major source which themselves emit
at least 10 tons per year or more of a
single HAP, or 25 tons per year or more
of a combination of HAPs. This
approach generated significant
comment. Some commenters disagree
with this approach and support the
approach taken in the rule. Many
commenters support the alternative
approach.

The EPA agrees with the commenters
who support application of new source
MACT to all constructed and
reconstructed emission units. Section
112(j) is intended to stand in place of
section 112(d) where EPA has missed
the section 112(e) scheduled date for a
category of major sources. Under section
112(d), when a MACT standard is
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written for a major source category it
will apply to all sources within that
category. Depending on how the
category is defined many of the covered
sources will be a less than 10 ton
portion of a major source. These are not
area sources. .

Many major sources will be covered
by multiple MACT standards, and the
portion of a major source covered by
any one MACT standard may well be
less than major by itself. In addition, a
major source could contain several
emission units that are all covered by
the same MACT standard, but are
separate sources that in combination
exceed 10 or 25 tons but do not exceed
the major source threshold individually.
In contrast, area sources in the same
category will not be subsets of major
sources. Section 112(j) does not apply to
categories of area sources.

Otner commenters assert that EPA’s
interpretation runs counter to either the
Clean Air Act itself, or to the
Congressional intent behind the
language in the Act. For the reasons
discussed below and in the preamble to
the proposed rule (58 FR 37778), the
EPA disagrees with these commenters.

Prior to a missed promulgation
deadline, through section 112(g) the
statute clearly requires new source
MACT only on constructed or
reconstructed major sources. Any other
equipment added to an existing major
source would be a modification (unless
specifically exempted from regulation
by section 112(g)), and would be subject
to existing source MACT levels of
control. However, the language of
section 112(j) is somewhat different
from that of section 112(g). Section
112(j), while applying only to major
sources, does not limit the application
of new source MACT to new major-
emitting equipment, as section 112(g)
does.

The EPA believes that the standards
developed through section 112(j) must
anticipate and reflect the likely
requirements of section 112(d) and
section 112(h). The basis for the
applicability of new source MACT
selected is the section 112(j)(5)
requirement that case-by-case MACT
standards must be:

Emission limitations for the hazardous air
pollutants * * * emitted by the source that
the Administrator (or the State) determines,
on a case-by-case basis, to be equivalent to
the limitation that would apply to such
source if an emission standard had been
promulgated in a timely manner under
subsection (d).

It is the judgment of EPA that section
112(j) case-by-case MACT standards
must require new source MACT to be
applied to those same sources, within a
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covered major source, to which a
standard promulgated under section
112(d) would apply new source MACT.
Therefore, it is necessary to determine
what entity is considered a hew source
under section 112(d) for the purpose of
implementing MACT standards.

Section 112(a) provides that new
source shall mean a "stationary source
the construction or reconstruction of
which is commenced after the
Administrator first proposes regulations
under this section establishing an
emission standard applicable to such
source.” Section 112(a)(3) gives
“stationary source” the same meaning
as under section 111(a), i.e. any new
“building, structure, facility, or
installation”; thus the term stationary
source clearly is not limited to major
sources under section 112(a)(3). Section
112(d) requires MACT standards to be
set for “sources,” and “sources” can be
major, area, or portions of a major
source. Once there is a section 112(d)
standard in place, any new source will
be required to meet new source MACT
emission limitations, as defined by the
standard. Thus, under section 112(j),
any new emission unit that is either
part, or all, of a major source will be
required to meet new source MACT.

If, however, the language of section
112(g) were interpreted as dispositive of
whether new or existing source MACT
must be applied to any given increase in
emissions, new sources within the
definition in section 112(a)(4) would
escape having to comply with new
source MACT under section 112(j). Ifa
MACT standard under section 112(d)
may establish a definition of source that
would apply to a portion of a “major
source,” then section 112(j) case-by-case
MACT determinations would not satisfy
the requirement that they be “equivalent
to the limitation that would apply to
such source * * *”

In addition, under this reading, major
sources adding new sources that are not
major by themselves could avoid new
source MACT on those new sources. But
if MACT is then set under section
112(d) for area sources in that category,
any new area source would have to meet
new source MACT, while new parts of
a major source would not. This would
be an anomalous result. Therefore
today’s rule requires new source MACT
on all emission units that are
constructed or reconstructed at a major
source plant site.

C. Section 6.52—Approval Processfor
New and Existing Emission Units

Existing emission units. Section 6.52
of the rule requires that case-by-case
MACT determinations for existing
emission units be established through
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the title V permit process. The owner or
operator of an existing major source
must submit a permit application for all
emission units in a source category not
later than 18 months after the missed
promulgation date for that source
category. The State must then review
and approve or disapprove the permit in
accordance with the procedures and
principles set out in Part 70 and in
§63.55 of today’s rule. Section
63.52(b)(1) of today’s rule implements
the requirement in section 112(j){4) of
the Act that if an owner or operator’s
permit application is deemed
incomplete or disapproved by the
permitting authority, the owner or
operator has up to 6 months to resubmit
and meet the requirements of the
permitting authority. The final rule
clarifies the intent of the Act that the
owner or operator provide complete
information within 6 months of the date
the permitting authority "first”
identifies its objections. The addition of
the word “first” is intended to clarify
that the applicant may not prolong the
process by resubmitting an incomplete
application. In order to ensure that the
application indeed satisfies this 6-
month deadline, applicants will
probably wish to respond sooner than 6
months.

For existing emission units, the
permitting authority at its discretion
may require compliance as
expeditiously as practicable, but no later
than 3 years from permit issuance. In
addition, the permitting authority may
allow an extra year, on acase by case
basis, when necessary for the
installation of controls. This approach is
consistent with section 112(j)(5), which
requires the case-by-case MACT
standards to ensure compliance
“* * * jmmediately for new sources
and, as expeditiously as practicable, but
not later than the date three years after
the permit is issued for existing sources
or such other compliance date as would
apply under subsection (i).”

New emission units. Section 63.52
describes the relationship of the MACT
review process for new emission units
to the operating program requirements
pursuant to Title V of the Act
Amendments. The requirements for title
V permits, contained in 40 CFR part 70,
were published onJuly 21,1992 (57 FR
32250). For existing emission units, the
approach to establishing an
administrative process for
determinations under section 112(j) of
the Act is to rely on the title V review
process as the mechanism for
establishing MACT requirements. For
new emission units, however, the EPA
believes that reliance on the title V
permit process may not be sufficient.
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First, the title V requirements clearly do
not require a new “greenfield” plant to
apply for an operating permit until 1
year after the plant begins operation.
Because the title V permit must be
issued within 18 months of the
application, it could be up to 30 months
after commencement of operation before
section 112(j) requirements would be
incorporated into the permit. Second,
the title V requirements do not ensure
that a MACT determination will be
conducted before construction. While in
some cases permitting authorities with
title V programs may require
preconstruction reviews as part of the
operating permit process, this will not
always be the case.

Therefore, while for existing emission
units the title V permit process is
sufficiently comprehensive to handle
section 112(j) reviews, the EPA believes,
based upon the above considerations,
that when the title V process does not
occur until after construction has begun,
new emission units should be subject to
preconstruction or at least pre-operation
review. However, the statutory language
of section 112(j) does not authorize EPA
to mandate either process.

While many commenters also
challenged the legality of requiring
preconstruction review, several others
agreed with EPA’s reasons, as stated in
the proposed rule, in support of a
preconstruction review. Commenters
noted that without preconstruction
review, owners and operators will not
know their requirements before startup,
making it more difficult for them to
design equipment with controls that the
permitting authority is guaranteed to
approve. In addition, some permitting
authorities will be deprived ofthe
authority they need to make appropriate
new source MACT determinations. In
addition, it was noted that some
permitting authorities will be prohibited
from adopting preconstruction review
programs unless they are federally
mandated.

The EPA believes that most new
equipment covered by section 112(j)
will require some type of State
preconstruction permit, for criteria
pollutants if not for HAP. Although the
Act does not mandate the
communication of section 112(j)
requirements until the eventual
operating permit process, the EPA
believes that it would be in the best
interests of both the owner or operator
and the permitting authority to resolve
section 112(j) issues as part of its
upfront review.

Regardless of the timing for
incorporation of section 112(j) new
source MACT determinations into the
operating permit, there are certain
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requirements that apply. The title V
permit must be revised or issued
according to procedures set forth in
§70.7 and 70.8, or issued as a general
permit. In addition, the permit must
incorporate the compliance provisions
of § 70.6. If, during the EPA’s review of
the section 112(j) determination, it
becomes apparent that the
determination is not in compliance with
the Act, then EPA must object to the
issuance or revision of that permit.

These requirements are obviously
satisfied either when part 70 requires
revision to an existing title V permit
before construction, or when the
permitting authority otherwise requires
incorporation of conditions into a title
V permit as a step in the section 112(j)
new source case-by-case MACT
determination process. However, even
when there is no formal incorporation of
conditions into a title V permit before
operation, subsequent additional title V
review may effectively be avoided if the
State’s section 112(g) or optional section
112(j) process is “enhanced” to include
the important title V procedures,
thereby allowing for later incorporation
into the title V permit by administrative
amendment. (The optional procedures
contained in §63.54 of the rule are
intended to provide an example of such
an “enhanced” process).

Section 70.7(d) of the operating
permits rule defines an “administrative
amendment” to include a revision that
“(ilncorporates into the part 70 permit
the requirements from preconstruction
review permits authorized under an
EPA-approved program, provided that
such a program meets procedural
requirements substantially equivalent to
those contained in §70.7 and 70.8 of
this Part... and compliance
requirements substantially equivalent to
those contained in § 70.6 of this part.”
This process of “enhancement” of
preconstruction procedures was
discussed in the preamble to the
operating permits rule in the context of
existing State new source review
programs (see 57 Fed. Reg., at 32289),
but was not discussed in relation to
section 112(j) because the procedures
associated with section 112())
determinations had not yet been
articulated. However, the language of
§70.7(d)(v) would allow for use of
administrative amendments for an
enhanced preconstruction review
process, and the EPA believes such use
is clearly within the intent of that
provision.

Enhancement of the preconstruction
review process may be partial only,
incorporating some elements of the
required part 70 review or compliance
provisions in the preconstruction

review process itself, with the
remaining elements occurring during
the title V process. For instance, public
review of the MACT determination that
meets the requirements of § 70.7(h) need
not be repeated at the time of
incorporation into the title V permit.
However, for the administrative
amendment procedures to be available
for determinations that have been
through an enhanced process, the
public, EPA and affected States must
have had the opportunity to review all
aspects of the MACT determination,
including any compliance provisions
required under § 70.6. Thus, public
review during the preconstruction
review process would not suffice for
purposes of title V if the process did not
specify the application of compliance
provisions substantially equivalent to
those in § 70.6, including monitoring,
reporting, recordkeeping, and
compliance certification.

Finally, §6.52(d) of today’s rule
establishes that new emission units
must comply with case-by-case MACT
determinations at permit issuance. This
requirement is unchanged from
proposal. At proposal the EPA solicited
comment on the implementation
consequences for sections section 112(j)
and section 112{d) when
preconstruction review is not required,
and on the likely consequences of the
lack of an adequate enforcement
mechanism at the federal level for
compliance earlier than permit
issuance. Commenters noted the need to
prevent situations in which some
sources might have to retrofit in
response to subsequent rulemaking
under section 112(d). Corrimenters also
pointed out the likely negative effect on
the public of the compliance delays
inherent in section 112(j) for new
emission units, as well as the inability
of some permitting agencies to adopt
requirements more stringent than
mandated by the federal government.

In addition, precedent across the
board in federal air regulation requires
new sources to comply with control
requirements upon startup. The EPA
believes that new emission units should
undergo preconstruction or pre-
operation review. However, the EPA
believes that the language of section
112(j)(5), which specifies that “(n]o
such pollutant may be emitted in
amounts exceeding an emission
limitation contained in a permit
immediately for new sources,” does not
give the Agency authority to require
compliance with case-by-case MACT by
new emission units until a permit is
issued.

The EPA believes that, especially
when project lead time is sufficient, that
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the best approach would be-for a
permitting authority to provide for an
“enhanced” preconstruction review
process that would assure the source
that it would be in compliance with
section 112(j). Because the "enhanced”
review would yield terms and
conditions that could be incorporated
into the title V permit by administrative
amendment, “permit issuance” would
thus be accomplished upon startup
rather than 12-30 months later. In this
case, the source would be in compliance
with federally enforceable case-by-case
MACT at the time of administrative
amendment to its title V permit.

Subsequent changes to a major
source. The EPA believes that section
112(j) emission limitations apply to
subsequent changes made at major
sources already complying with case-by-
case MACT limitations under section
112(j), when EPA has not promulgated
a final standard for the source category
under section 112(d). The EPA requires,
in subpart A of this Part, that
subsequent changes to a major source
already complying with a section 112(d)
or (h) standard shall comply with
established MACT emission limitations
for the source to which changes are
made. Therefore requiring subsequent
changes to portions of major sources
already meeting case-by-case MACT
emission limitations under section
112(j) satisfies the section 112(j)(5)
Statutory requirement that case-by-case
MACT determinations under section
112(j) be “equivalent to the limitation
that would apply to such source if an
emission standard had been
promulgated in a timely manner under
subsection(d).” Emission limitations
governing those changes would be
incorporated into a source’s title V
permit according to procedures
established pursuant to title V.

The EPA requested comment on this
approach, as well as on the alternative
approach of treating section 112(j) as a
one time permitting requirement
applicable 18 months after EPA fails to
set a relevant MACT standard. This
would require subsequent changes at
major sources with section 112(j)
permits to comply only with section
112(g). The EPA received a few
comments on this issue, most of which
agree with EPA’s approach, and one
which asserts that prior determinations
under section 112(g) should be deemed
to satisfy section 112(j). The EPA
believes that determinations made
under section 112(g) that require MACT
control should be considered by the
permitting agency to be sufficient to
satisfy the control requirements of
section 112(j). Therefore the EPA retains
the interpretation contained in the
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proposed rule. (See also the discussion
of potential differences in section 112(g)
and section 112(j) requirements in
section 1V. A. of this preamble).

General permits. The EPA recognizes
that there are cases for which sources
would prefer to minimize delays in the
process, particularly for operations
which change relatively frequently, and
when the owner or operator is willing
to control emissions from those changes
with technologies that could be
recognized as best available controls
(i.e. those controls which achieve “the
emission control that is achieved in
practice by the best controlled similar
source” (section 112(d)(3) of the Act)).
General permit procedures, outlined in
40 CFR 70.6(d), could be available for
such situations.

The general permit would have
application for section 112(j)
determinations when the permitting
authority is able to make a presumptive
determination of MACT for a given type
of source. The general permit would
have to set forth the controls required by
Part 70. Once the general permit is
issued, application of the MACT
determination to a particular emission
unit would involve merely a
determination that the emission unit
falls within the source category covered
by the general permit. In this way, a
single permitting process could be used
to address the section 112(j)
requirements for a number of facilities,
rather than conducting a separate
process for each facility. Such a general
permit process would not relieve the
owner or operator from the obligation of
submitting an “application” by the
section 112(j) deadline. The EPA
envisions, however, that permitting
authorities could provide guidance to
the affected facilities, before the section
112(j) deadline, of its intention to use
the general permit process such that the
burdens of the application are
minimized.

As discussed in the preamble to the
operating permit regulation, general
permits may be issued to cover discrete
emissions units at permitted facilities.
57 Fed. Reg., at 32279. While a general
permit cannot be used to modify the
terms of an existing title V permit, it
may be issued to cover a change at an
existing plant, such as addition of a new
emission unit, that would otherwise be
eligible to apply for a new individual
permit. In that case, the requirements of
the general permit could be
incorporated into the permit for the
facility at permit renewal.

Several commenters agree that using
the general permit procedures is a good
idea, in order to streamline MACT
determinations under section 112(j).
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The EPA agrees that general permits
could be used both for existing and new
emission units.

Area sources that become major
sources. Today’s rule states that section
112(j) requirements apply to all major
sources in a source category for which
EPA has missed its scheduled
promulgation deadline. Implicit in that
requirement is the assumption that the
requirements of section 112(j) apply to
area sources that increase their
emissions or their potential to emit such
that they become major sources after the
section 112(j) deadline.

Subpart A of this part, recently
promulgated, explicitly establishes, for
MACT standards under section 112(d)
or (h), that area sources which increase
their emissions, or their potential to
emit, such that they become major
sources after the applicable date of a
relevant standard, are subject to the
requirements of that standard. Therefore
EPA has added § 63.52(f)(1) to today’s
rule to clarify that the requirements of
section 112(j) likewise apply to area
sources that increase their emissions or
their potential to emit such that they
become major sources after the section
112(j) deadline.

One commenter requests clarification
on the status of area sources which, after
the section 112(j) deadline, become
major sources when EPA determines
that a "lesser quantity” of emissions
defines “major source” for that source
category (see section 112(a)(1)).
Therefore EPA has added § 63.52(f)(2) to
today’s rule to clarify that the
requirements of section 112(j) apply to
all major sources at the point at which
they are determined to be “major
sources” under section 112(a). These
sources are required to submit permit
applications within 6 months of
becoming major sources. Given the
relative siginificance of the regulation
these sources, the EPA believes that
requiring permit applications within 6
months is reasonable.

As discussed previously, the rule
generally treats emission units as “new”
if constructed after the section 112{j)
deadline. However, in the case where
that area source becomes major because
the EPA has set a lesser quantity
emission rate after the section 112(j)
deadline for the relevant source
category, the EPA recognizes that it
would be inequitable to require new
source MACT for such an emission unit
at an existing area source plant site. It
would be difficult for any source
constructed at an earlier date to
immediately meet new source MACT
upon permit issuance. Such a position
would require sources to retrofit to a
new source MACT level of control,
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despite the fact that, at the time of a
MACT proposal or the section 112(j)
deadline, those sources would not have
any reason to anticipate that section
112(j) would appply. Therefore today’s
rule has been clarified to provide that,
where a source is not subject to section
112(j) on the section 112(j) deadline, but
betimes subject to section 112(j) ata
later date by becoming a major source,
new source MACT will be limited to
those emission units for which
construction or reconstruction has
commenced after the date that the
source becomes major. This avoids the
inequitable outcome of requiring such
sources to retrofit new source MACT.

The rule provides two exceptions to
this approach. Consistent with subpart
A (59 FR 12408), if the owner or
operator wishes to construct or
reconstruct an emission unit that would
cause the plant site to now become a
major source, that emission unit would
be treated as “new.” Or, if a source,
which has been constructed or
reconstructed after the section 112fj)
deadline and which has been an area
source by virtue of a limitation on its
potential to emit, becomes a major
source by virtue of a relaxation of its
emission limitation, then the emission
units whose emission limitations
increase would be treated as “new.”
(This latter exception is intended to be
consistent with subpart A of this part,
and with provisions in §52.21(r)(4) in
the criteria pollutant program). For
these reasons, the definition of new
source says . . except as provided
forin 863.52(f)(l),” and §63.52(0(1)
clarifies these exceptions.

D. Section 63.53—Application Content
for a Case-by-CaseMACT Determination

Section 63.53 of today’s rule describes
the information the owner or operator is
required to provide with an application
for a MACT determination. These
information requirements are designed
to identify the emission units to be
controlled and to demonstrate that
MACT will be met,

E. Section 63.54—Preconstruction
Proceduresfor New Emission Units

Section 112(j), when read together
with title V, presents certain ambiguities
which must be resolved in this
rulemaking. Section 112(j) requires case-
by-case determinations of MACT for
new as well as existing sources. Section
112(j)(5) directs that case-by-case MACT
is to be “equivalent to the limitation
that would apply to such source if an
emission standard had been
promulgated in atimely manner under
subsection(d).” The timing for
application for new sources subject to
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any standard promulgated under section
112(d) is in turn articulated in section
112(i)(I), which prohibits the
construction of a new major source or
reconstruction of an existing major
source except when there has been a
determination that the construction or
reconstruction will meet the MACT
standard.

However, the timing of this
determination for new sources under
section 112(j) is different than the
timing required by the statute for
section 112(d) standards. Section 112(j)
requires that the permit containing the
case-by-case determination of MACT be
“reviewed and approved or disapproved
according to the provisions of section
505” (section 112{j)(4)) and issued
“pursuant to Title V,” (section
112(j)(5)). This conflicts with a
requirement for preconstruction or pre-
operation review for new sources
subject to only section 112(j), because
title V does not give EPA discretion to
require applications for sources newly
subject to the title earlier than 12
months after commencing operation.
(Section 503(c)). (States may, however,
opt to do so). Because the Part 70 permit
must be issued within 18 months of the
application, it could be up to 30 months
after operation before section 112(j)
requirements would be incorporated
into the title V permit.

While several commenters state that
section 112(j) MACT determinations
should be subject to preconstruction
review, a number of others argued that
section 112(j) contains no authority for
preconstruction review. A number of
commenters addressed the relationship
of section 112(j) to section 112(g).
Several of these commenters argued that
both sections should be reviewed, and
the more stringent requirement applied
in each case. Other commenters stated
that the two sections should be applied
consistently.

The EPA agrees that section 112(j)
determinations for new sources should
be subject to preconstruction or pre-
operation review. However, the Agency
acknowledges, as pointed out by other
commenters, that section 112(j) does not
provide the EPA with independent
authority to require such review.
Therefore, in the final rule EPA is not
changing its proposal that section 112(g)
provide the mechanism for review for
modifications to major sources and
construction of new major sources. An
optional preconstruction review process
is provided in this rule for the benefit
of new emission units not covered by
section 112(g).

As noted above in Section HI.C. of this
preamble, the EPA believes that sources
subject to case-by-case MACT

determinations should undergo upfront
review. While in some cases States may
require review under the Part 70
program to occur in the preconstruction
phase (or an “enhanced”
preconstruction process deemed
equivalent), the Act does not authorize
EPA to mandate this result. It follows
that, while title V is sufficiently
comprehensive to handle the section
112(j) review process for existing
emission units, it is not broad enough in
its mandatory coverage to implement
section 112(j) for new emission units.
EPA believes that the preconstruction or
pre-operation review requirements for
control technology determinations
under section 112(g) will be applicable
to many new sources subject to section
112(j). For example, construction of all
new major sources, and all new
emission units constructed as part ofa
modification to an existing major
source, would require preconstruction
or pre-operation review under section
112(g). Permitting authorities also have
the option of establishing an
administrative process for
preconstruction or pre-operation review
of new emission units subject to section
112(j), to cover those emission units not
subject to the requirements of section
112(g). In addition, section 112(j)
requirements should be considered for
new emission units requiring other
preconstruction permits under a permit
authority’s overall air quality program.

As an alternative to relying on tne
upfront review procedures of section
112(g) for new major sources, EPA had
considered relying on the language of
section 112(i)(I) to require
preconstruction review of new sources
under section 112(j). However, section
112(i)(I) requires preconstruction
review only for major-emitting sources.
Such major-emitting sources would
already be required to undergo
preconstruction review under the
requirements of section 112(qg).
Therefore adding a requirement for
preconstruction review under section
112(j) based on section 112(i)(l) adds
nothing to the process. For this reason
EPA rejected reliance on section
112(i)(I) authority.

Section 63.54 oftoday’s rule describes
an optional preconstruction review
process for new emission units not
required to undergo upfront review
under section 112(g). Permitting
authorities need not provide this
additional preconstruction review
opportunity. Moreover, since the
preconstruction review process set forth
in §63.54 is optional, permitting
authorities may provide for a different
process. The procedures set forth in
§63.54 contain the elements EPA
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believes to be necessary for an
“enhanced” review process that can be
incorporated into the title V permit by
administrative amendment. One
important aspect of such “enhanced”
procedures is to ensure Federal
enforceability. In addition to the
discussion in this preamble, the
preamble to subpart A of this part
discusses the lands of requirements that
the EPA would consider sufficient to
ensure federal enforceability for MACT
determinations under Clean Air Act
sections section 112(d) and (h); the EPA
believes that these same requirements
would ensure federal enforceability for
case-by-case MACT determinations

under section 112(1), and refers the
reader to that discussion.

The EPA believes that the majority of
new emission units subject to section
H2(j) will be subject to section 112(g)
preconstruction or pre-operation review
requirements prior to filing their permit
applications under Part 70. The overall
process for MACT determinations
contained in § 63.54 of today’srule is
shown in Figures 1 and la. Forthose
sources not subject to review under
section 112(g), the optional “enhanced”
review process begins with a MACT
application consistent with the
principles described in 863.55. The
owner or operator provides an
application for a MACT determination
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to the permitting authority. The
contents of this application are outlined
in §63.53. This application for a MACT
determination is then evaluated by the
permitting authority according to
procedures described in §63.54(b). If
approved, the permitting authority
would issue a Notice of MACT
Approval containing the basic elements
described in §-63.52(c). Provisions
dealing with compliance with the
requirements of the Notice of Approval
are described in 8 63.54(c) through (g).
Terms and conditions of this Notice
could be incorporated into the operating
permit by an administrative
amendment.

BILLING CODE 6560-50-P
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ADMINISTRATIVE PROCESS FOR NEW SOURCES

(1) Preconstruction Review May Be
Required under 112(g) for Some Sources
or May Occur at the Applicant’s Request

(2) 112] Review Process Detailed in Figure la

Figure 1
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OPTIONAL 112J REVIEW PROCESS FOR NEW SOURCES

Figure la

BILLING CODE 6560-60-C
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The EPA believes that there are
substantial implementation advantages
to upfront review for emission units
subject to section 112(j), as noted above
in section III.C. of this preamble.
Without such review, owners and
operators cannot be assured that they
will meet a “new source MACT” level
of control when submitting a title V
permit application.

The preconstruction or pre-operation
process outlined in § 63.54 begins with
a completeness determination. Once a
complete application is received,
approval or an intent to disapprove the
application is required. If an intent to
disapprove is issued, the owner or
operator is given the opportunity tp
provide further information.

Section 63.54(b) establishes an
administrative process for reviewing a
request by an owner or operator for a
MACT determination. The proposed
decision to either approve or disapprove
the application is then subject to public
review. (See discussion in the proposed
rule at 58 FR 37778.) Today'’s rule
would provide for public review
through issuance of a notice containing
all the relevant background information
about the application and 30 days for
the public to comment on whether the
application should or should not be
granted. Section 63.54(d) establishes the
opportunity for EPA to review and veto
the application consistent with the
requirements of the title V process. In
order to expedit*approval of
noncontroversial case-by-case MACT
determinations, today’s rule would
allow such determinations to be made
final following the close of the comment
period if no adverse comments have
been received. If adverse comments are
received, a final notice should be
published either approving or
disapproving the application and
addressing the comments. The EPA
envisions that the permitting authority
would exercise its discretion in
determining, where warranted, that a
public hearing should be held.

Emission limits that are federally
enforceable include limits on the
allowable capacity of the equipment;
requirements for the installation,
operation and maintenance of pollution
control technologies; limits on hours of
operation; and restrictions on amounts
of materials combusted, stored, or
produced. These limitations or
conditions should be practicably
enforceable and ensure adequate testing,
monitoring, and recordkeeping to
demonstrate compliance with the
limitations and conditions. These
conditions are based on the five criteria
for Federal enforceability established in
40 CFR parts 51 and 52 (54 FR 27274).

Part of the criteria for conferring Federal
enforceability to a State or locally
established emission limitation requires
the emission limitation to undergo some
public scrutiny and be kept in
standardized files in EPA’s Regional
Offices. In addition, the emission
limitation must be enforceable as a legal
and practical matter. The preamble to
the proposed rule contains a more
detailed discussion of the kinds of
permit conditions the EPA considers
necessary to establish Federal
enforceability.

The end result of the administrative
review process for new emission units
is a determination set forth in a
document that is termed a “Notice of
MACT Approval.” Necessary elements
for this Notice are provided in
paragraph 63.52(c) of today’s rule. This
Notice should contain the emission
limitations, notification, operating and
maintenance, performance testing,
reporting, recordkeeping, compliance
dates, and any other requirements
needed to ensure that the case-by-case
MACT emission limitation will be met.

The Notice of MACT Approval serves
to ensure that the new emission unit is
built with controls that meet the
requirements of section 112(j). If the
Notice is approved through an
“enhanced” process, it can be
incorporated into the title V permit
through administrative amendment.

F. Section 63.55—Maximum Achievable
Control Technology (MACT)
Determinationsfor Emission Units
Subject to Case-by-Case Determination
ofEquivalentEmission Limitations

As discussed previously, § 63.52
requires case-by-case MACT
determinations after the effective date of
atitle V permit program in a State.
MACT determinations will be
conducted for all HAP-emitting
equipment that is located at a major
source and is in a source category for
which the Agency has failed to
promulgate a relevant maximum
achievable control technology (MACT)
standard within 18 months of the
scheduled promulgation date. This
section of the preamble discusses
principles and procedures for making
these MACT determinations. These
include procedures needed to establish
a MACT emission limitation and a
corresponding MACT control
technology. In the rule, the overall
process for MACT determinations is
outlined in §63.55.

The primary emphasis is on the
procedures for case-by-case MACT
determinations when no applicable
MACT standard has been proposed by
the EPA. The procedures for
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determinations after MACT standards
have been proposed are more
straightforward.

Section 63.55 contains general
principles that would govern MACT
determinations under today’s rule. In
general, the purpose of a case-by-case
MACT determination is to develop
technology-based limitations for HAP
emissions that the Administrator (or a
permitting agency to whom authority
has been delegated) approves as
equivalent to the emission limitations
required for the source category if
promulgated MACT standards were in
effect under section 112(d) or section
112(h) of the Act.

The EPA believes that if a MACT
standard has been proposed, but not yet
promulgated, this proposed standard is
the best estimator of the Agency’s final
action, and therefore should be
considered in establishing a case-by-
case MACT emission limitation.
Accordingly, paragraph 63.55(a)(1)
requires that in the absence ofa
supportable alternative, the equivalent
emission limitation should be at least as
stringent any such proposed standard.
(Permitting authorities retain the option
of requiring MACT that is different from
EPA’s MACT determination, provided
that the alternative can be supported.
An example of such a supportable
alternative would be, the case where a
permitting authority possesses
additional data that would support
amending EPA'’s floor finding).

When no MACT standard has been
proposed, the rule requires that the
case-by-case MACT determination be
consistent with the overall requirements
described in section 112(d) of the Act.

Section 112(d)(3) of the Act describes
the general considerations for a MACT
determination. A MACT level of control
is “the maximum degree of reduction in
emissions of the hazardous air
pollutants * * * that the Administrator,
taking into consideration the cost of
achieving such emission reduction, and
any non-air quality health and
environmental impacts and energy
requirements, determines is achievable
for new and existing sources in the
category or subcategory * * *” This
paragraph of the Act continues to
describe a number of items that might
be considered in designing MACT
standards such as material substitutions,
enclosure of processes, capture and
control of emissions, design and work
practice standards, and operational
standards. This list of items is included
in the definition of “control technology”
in §63.51 of today’s rule.

Section 112(d) also imposes certain
minimum requirements on the
determination of “maximum achievable
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control technology.” Collectively, these
minimum requirements are defined in
the rule as the “MACT floor.”

For existing emission units, the
MACT floor for the case-by-case
determination, consistent with section
112(d) of the Act, is an emission ,,
limitation equal to the average emission
limitation achieved by the best
performing 12 percent of existing
sources in the category for categories or
subcategories with 30 or more sources,
or the average emission limitation
achieved by the best 5 sources for
categories with fewer than 30 sources.

In rules currently under development,
the EPA is considering two
interpretations of the statutory language
concerning the MACT floor for existing
sources. One interpretation groups the
words “average emission limitation
achieved by” the best performing 12
percent. This interpretation places the
emphasis on “average.” It would
correspond to first identifying the best
performing 12 percent of the existing
sources, then determining the average
emission limitation achieved by these
sources as a group. Another
interpretation groups the words
“average emission limitation” into a
single phrase and asks what “average
emission limitation” is “achieved by”
all members of the best performing 12
percent. In this case, the “average
emission limitation” might be
interpreted as the average reduction
across the HAP emitted by an emission
point over time. Under this
interpretation, the EPA would look at
the average emission limits achieved by
each of the best performing 12 percent
of existing sources, and take the lowest.
This interpretation would correspond to
the level of control achieved by the
source at the 88th percentile if all
sources were ranked from the most
controlled (100th percentile) to the least
controlled (1st percentile).

The EPA has proposed to adopt the
first interpretation and has solicited
comment in other rulemakings on its
interpretation of “the average emission
limitation achieved by the best
performing 12 percent of existing
sources” (section 112(d)(3)(A) of the
Act). The guidance? document, MACT
Determinations under Section 112(j)
(EPA-450/3-92-007a), explains how a
MACT floor might be determined using
EPA’s proposed interpretation. Should
the EPA adopt a different methodology
for determining the MACT floor, the
guidance document will be amended to
explain this approach.

The MACT floor for existing sources
also takes into account sources
achieving the “lowest achievable
emission rate” (LAER) as defined for the
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criteria pollutant new source review
program under section 171 of the Act,
and excludes these limitations from the
floor calculation for sources who have
achieved LAER within 18 months before
proposal or within 30 months before
promulgation of a standard. The EPA
interprets the “best performing 12
percent” to mean the best performing 12
percent of sources in the United States,
because all sources in each category are
in the United States. The phrase “in the
United States” is added to the existing
source MACT floor definition in order
to clarify that territories and possessions
of the United States are included.

When a MACT floor has been
determined by EPA or the permitting
authority, the rule requires that the
MACT emission limitation achieve an
equal or greater level of control than
that MACT floor. In determining
whether to require a MACT emission
limitation that achieves a level of
control greater than the MACT floor, the
permitting authority should consider
the costs, non-air quality health and
environmental impacts and energy
requirements of achieving that level of
control. (See section 112(d)(2) of the
Act).

For new emission units, the MACT
floor for a case-by-case MACT
determination, consistent with section
112(d), is the level of control that is
achieved in practice by the best
controlled similar source. The EPA
believes that the legislative history of
section 112 suggests that the “best
controlled similar source” could be
located outside of the United States.
See, Statement of Senator Durenberger,
Cong. Rec. S. 17239 (October 26,1990).
The definition of MACT floor for new
source MACT is therefore not restricted
to sources in the United States, but
could instead be based on a technology
known to be used in practice on a
similar source located anywhere.

The Act states that “the maximum
degree of reduction that is deemed
achievable for new sources in a category
or subcategory shall not be less stringent
than the emission control that is
achieved in practice by the best
controlled similar source, as defined by
the Administrator.” The Act does not
specifically define the term “best
controlled similar source.” In addition,
unlike for existing sources for which the
Act states, “ the average emission
limitation achieved by the best
performing 12 percent of the existing
sources * * * in the category or
subcategory for categories or
subcategories with 30 or more sources,”
the Act does not specifically indicate
that the determination of the best
controlled similar source should be
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limited to sources within that same
source category. The guidance
document “MACT Determinations
under Section 112(j)” provides a
detailed discussion of the criteria that
should be used to determine if a source
is “similar.”

The EPA believes that because the Act
specifically indicates that existing
source MACT should be determined
from within the source category, and
does not make this distinction for new
source MACT, that Congress intends for
transfer technologies to be considered
when establishing the minimum criteria
for new sources. The EPA also believes
that the use of the word “similar”
provides additional support for this
interpretation. The EPA believes that
Congress could have explicitly
restricted the minimum level of control
for new sources, but did not. The use of
the term “best controlled similar
source” rather than "best controlled
source within the source category”
suggests that the intent is to require a
consideration of transfer technologies
when appropriate.

The EPA believes that there will be
cases when such technology transfers
are entirely reasonable. For example,
suppose that the best controlled tank
within a source category did not have
state-of-the-art controls. Yet, tanks from
outside the source category storing
similar organic liquids use state-of-the-
art controls vented to an emission
control device. The EPA believes that
such tanks are clearly “similar” within
the language of section 112(d). The EPA
also believes that the Act does not
compel all such technology transfers in
all cases, and that emission types and
the ability to install such controls are
strong factors in determining when
sources should be considered similar.
For example, within source category X,
spray booths tend to be uncontrolled
due to gas streams with low
concentrations and relatively high
airflows. The EPA does not believe that
controls from another category should
be considered in determining the best
controlled similar source when
emissions from that category’s spray
booths are of high concentration and
low airflow. The emissions from these
sources are clearly not similar.
However, if it is technologically
feasible, these same controls could be
considered in establishing the new
source level of control if consideration
is given to cost, non-air quality health
and environmental impacts and energy
requirements.

Subcategorization

When the notice of initial list of
categories of sources under section
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112(c)(1) of the Act was published in
the Federal Register (57 FR 31579), the
EPA listed broad categories of major and
area sources rather than narrowly
defined categories. The EPA chose to
establish broad source categories at the
time the source category list was
developed because there was too little
information to anticipate specific
groupings of similar sources that are
appropriate for defining MACT floors
for the purposes of establishing
emission standards. During the standard
setting process, the EPA may find it
appropriate to further divide categories
to distinguish among classes, types and
sizes of sources, as the Act provides.

The lack of subcategorization and
broad nature of the source category may
pose some difficulty in establishing a
case-by-case emission limitation. The
source category list contains categories
that will regulate more than one process
type. It may be appropriate to consider
all process and emission units as one
source when determining the MACT
floor level of control; or, after gathering
information on the source category, the
EPA may find that, where there are
basic technological differences between
different types of processes or emission
units, grouping all units into one source
category is inappropriate and a more
accurate and realistic MACT floor
finding can be made by subcategorizing
the industry. Criteria to consider
include air pollution control
differences, process operation
(including differences between batch
and continuous operation), emission
characteristics, control device
applicability and costs, safety, and
opportunities for pollution prevention.

Several commenters encouraged EPA
to further subcategorize the source
category list for the purposes of case-by-
case MACT determinations. While this
option may provide for the greatest
consistency in MACT determinations
from all permitting authorities, the
feasibility of this option is questionable.
The EPA did not subcategorize source
categories because there was insufficient
information to properly characterize
each source category at the time the
source category list was developed
under section 112(c)(1). Although
additional information may be collected
for a given category before the section
112(j) deadline, such information may
not always be sufficient to support
subcategorization.

Information burden/MACTfloor
finding. A significant issue for this
rulemaking is how to avoid placing
unmanageable information-gathering
burdens on sources and permitting
authorities while ensuring that
emissions limitations under section
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112(j) are equivalent to standards that
the EPA would have issued.
Commenters raised a variety of concerns
about the resource burden, legality, and
sensibility of requiring each individual
source to provide its own MACT floor
determination in its permit application.

Because all section 112(j) MACT
determinations occur for a particular
source category within a limited time
frame, the EPA agrees that it would be
duplicative and burdensome for each
individual source to initiate a MACT
floor finding, and that it would be more
efficient and consistent for EPA or
permitting agencies to determine the
MACT floor.

In addition, consistent MACT
determinations across sources are in the
interests of both sources and permitting
agencies. MACT determinations would
be more likely to be at least as stringent
as the eventual section 112(d) standard
if either EPA or the permitting agency,
as opposed to each individual source,
provided the initial floor analysis. If the
MACT floor is not determined
consistently under section 112(j), then
chances increase that some sources
would install controls under section
112(j) that do not achieve an emission
limitation equivalent to eventual section
112(d) requirements. These sources
would then be required later to retrofit
the emission unit with different controls
when the section 112(d) MACT standard
is eventually promulgated (once the
compliance extension provided for in
§63.56 has expired).

If section 112(j) requirements are
triggered, the EPA anticipates that a
substantial amount of information on
the source category will have been
collected, allowing EPA to conduct a
MACT floor analysis. When it appears
that the section 112(j) requirements will
take effect, the EPA intends to make the
findings of this analysis available to the
public. For example, the floor
determination may be readily available
in EPA-developed Background
Information Document (BID). The EPA
believes that for such cases it would be
reasonable to expect that such a BID
would be taken into consideration in
establishing a case-by-case MACT
emission limitation. Regardless of the
format in which the MACT floor finding
is presented, the EPA expects that its
finding would include the EPA’s view
of the definition of source or emission
unit, as well as a delineation of
applicable subcategories. However,
nothing in today’s rule should be read
to diminish the discretion of the
permitting authority to use its own floor
finding, if the permitting authority can
present evidence for a MACT floor
finding different from that which the

EPA has determined. Such evidence
could be, for example, data provided by
affected owners or operators that
supports a correction to the EPA’s
MACT floor finding.

Although the EPA believes that it ,
holds the greatest responsibility for
making MACT floor findings and MACT
determinations available in cases where
the requirements of section 112(j) are
triggered, the EPA must still provide for
those instances in which a MACT floor
determination will not be available at
the time of the section 112(j) deadline.
The EPA agrees with commenters who
argue, as outlined above, that in such
cases the burden for making MACT floor
findings should rest with the permitting
agency, not the individual applicant..(In
such cases, the EPA may still have
collected a great deal of information on
the industry, which the EPA anticipates
sharing with permitting agencies).

Section 63.55(a)(3) provides that if
neither the EPA nor the permitting
authority makes a MACT floor finding
by the section 112(j) deadline, then the
source shall submit a permit
application, by the section 112(j)
deadline, that will be considered
complete if it contains all relevant
information on emissions and controls
(as set out in §63.53(b)(1)..(9)), but no
MACT floor finding or MACT
determination. Section 63.55(a)(3)(i)
adds that the source may choose to
include a recommended MACT
determination in its permit application.

Section 63.55(b) provides mat the
source’s final permit must contain a \
MACT determination which, based on
information “available to or generated
by” the permitting authority, is at least
as stringent as the MACT floor. In cases
where a floor has not been established
by the section 112(j) deadline by the
EPA, the EPA believes that the data
collected in the permit application
process, in combination with
information already collected by the
EPA, can be used to establish minimum
requirements for permits. The EPA
envisions that permitting agencies can
share information received in these
applications, and that such information
will be reported to EPA’s national
database. In addition,information
generated by industry trade groups and
the public may be of assistance.

The proposed rule contained a
requirement for permitting authorities to
submit copies to the Administrator of all
Notice of MACT Approvals or Title V
permits within 60 days of issuance. The
EPA received many comments affirming
the need for a mandatory reporting
requirement to a National database.
Commenters believe this is necessary to
assure that the information used to
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determine the MACT floor is
representative of the full range and
frequency of controls achieved by
sources in the category or subcategory.
The EPA agrees that information should
be submitted to the Administrator to
facilitate information exchange between
the permitting agencies making section
112(j) MACT determinations. However,
the EPA believes that this information
would be most useful if received before
issuance of the permit or Notice of
MACT Approval. Therefore, § 6.55(c)
has been changed to require owners or
operator to provide, to the
Administrator, an additional copy of
any Notice of MACT Approval or title
V permit submitted to a permitting
authority to comply with the
requirements of this rule.

The EPA considered requiring that, in
each permit application, the owner or
operator would make a control
technology recommendation evaluating
the impacts of alternative control levels
and evaluating whether, in its
judgement, the recommended control
technology achieves emission
reductions equal to or greater than the
MACT floor. The EPA is concerned that,
while such a requirement would satisfy
the requirements of the Act, it may be
overly burdensome to require each
affected owner to prepare a separate
analysis of costs, environmental
impacts, etc., needed for such a
recommendation.

In today’s rule, owners and operators
are strongly encouraged to provide such
recommendations at the time of the
application, but are not required to do
so. At a minimum, however, the owner
or operator is required to submit
information on HAP emissions and
current controls for each emission point,
as well as any additional information
deemed necessary by the permitting
authority to evaluate control
alternatives.

The EPA wishes to clarify that the
requirements in §63.53 (b)(8) and (b)(9)
to list emission rates is intended as
background information to enable the
permitting authority to identify the
pollutants requiring MACT controls.
The EPA recognizes that there is often
a significant effort required to obtain
precise estimates of HAP emission rates
and speciation. The EPA does not
intend in this paragraph to require a
greater level of detail than is necessary
for evaluating applicability and
emission control issues.

The EPA envisions, in cases where a
MACT determination has not been
provided by the Administrator, that a
multi-stage process will be involved
before issuance of the final title V
permit. For the first stage, affected
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owners and operators would submit an
initial application identifying the
current level of control and data
pertinent to the evaluation of control
alternatives. Permitting authorities
would review the application and
provide the owner or operator with
feedback on any additional information
required. The owner or operator would
be required to supply complete
information no later than 6 months from
the date of the initial application. For
the second stage, the permitting
authority would, in tandem with other
permitting authorities, determine an
emission limitation for each application
that represents a MACT emission
limitation for each emission unit. In the
last stage, the emission limitation would
be formally incorporated into the permit
through the normal title V processes
(public review, etc.)

G. Section 63.56—Requirements After
Promulgation ofa Subsequent Standard
Under Section 112(d).

Section 63.56 of today’s rule sets out
requirements for incorporating
subsequent standards into an operating
permit after the owner or operator has
submitted a permit application for a
section 112(j) case-by-case MACT
determination, or after a case-by-case
MACT determination has been made
under section 112(j). Section 63.56
implements the specific requirements of
subsection 112(j)(6) of the Act.

Section 63.56 provides, as required in
the Act, that if the EPA promulgates a
section 112(d) standard for a source
category before approval of a section
112(j) permit application for a source in
that source category, then the permit
must reflect the section 112(d) standard.
New sources must comply upon startup
with the section 112(d) rule except that,
if the MACT standard is more stringent
than the proposal, sources commencing
construction or reconstruction between
proposal and promulgation may comply
with the proposal for 3 years, then meet
the final MACT standard.

If EPA promulgates a section 112(d)
standard after issuance of a section
112(j) permit for a source in the relevant
source category, then the permit must be
revised upon renewal to reflect the
section 112(d) standard. However, the
compliance period must be no longer
than a total of 8 years from the initial
section 112(j) compliance date, or the
section 112(d) promulgation date,
whichever is earlier.

Paragraph 63.56(c) clarifies a
permitting authority’s responsibilities
when a case-by-case MACT standard is
more stringent than a subsequent
section 112(d) standard, and a permit
containing that case-by-case standard
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has been issued. In that instance, the
permitting authority is not required to
revise the permit to reflect the less
stringent section 112(d) standard, but
may presume that the more stringent
case-by-case determination satisfies the
requirements of both section 112(j) and
section 112(d). The EPA believes that
nothing in section 112 of the Clean Air
Act requires pre-emption of these more
stringent State standards. The initial
responsibility for determining whether a
case-by-case MACT determination is
more stringent rests with the permitting
authority. The permitting authority
should expect that EPA, in reviewing
the permit at permit renewal, would
look to the criteria in subpart E for
guidance in approving this
determination.

IV. Discussion of the Relationship of
Today’s Rule to Other Requirements of
the Act

A. Section 112(g) Requirementsfor
Constructed, Reconstructed, and
Modified Major Sources; and
Subsequent Standards Under Section
112(d) or Section 112(h)

States and sources implementing the
requirements of section 112 of the Clean
Air Act need to understand the
potentially complex relationships
among several interlocking provisions.
At proposal the EPA requested comment
on different interpretations of the
relationship among the requirements of
sections 112 (d), (g) and (j).

Internal Consistency

As discussed in section 11.C. of this
preamble, EPA’s primary goal is to
create as much consistency as possible
between case-by-case MACT
determinations under section 112(j) and
implementation of subsequent section
112(d) standards for those same source
categories. In addition, the Agency
desires to rationalize the section 112(j)
provisions with the section 112(g)
provisions requiring case-by-case MACT
determinations for constructed,
reconstructed, and modified major
sources. While some of the specific
substantive requirements of section
112(g) differ from the substantive
requirements of section 112(j) and
section 112(d), the EPA intends to
ensure the greatest possible consistency
among sections 112 (d), (g), and (j)
provisions. This discussion outlines
EPA's preferred approach in
implementing section 112(g) and
achieving a consistent relationship
across sections 112(d), 112(g), and
112(j). EPA recently proposed a rule
implementing section 112(g) and a final
determination on the relationship
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between these provisions will be made
in that rulemaking.

One fundamental principal guiding
the design of regulations under all three
provisions is that case-by-case
maximum achievable control
technology requirements under section
112(g) are applicable only until the
effective date of a section 112(j) or
section 112(d) standard for a source
category. After the effective date of a
section 112(j) or a section 112(d) MACT
standard, any more stringent emission
limitations required under section 112(j)
or section 112(d) supersede the specific
emission limitations required under
section 112(g).

The EPA considered an alternative
approach, i.e. the finding that section
112(g) governs all changes and additions
of new emission units at existing
sources whether or not a section 112 (d)
or (j) standard exists. This issue
generated numerous comments. Some
commenters argue that the requirements
of section 112(g) should not be
superseded when a MACT emission
limitation is established under either
section 112(j) or section 112(d) is
promulgated. A few commenters argue
that a control technology selected for a
particular standard under section 112 (j)
or (d) should not remain fixed, and that
the way to continually require better
controls is through section 112(g).
Others argue that because section 112(j)
does not contain the word
“modification”, that all modifications
should be handled by section 112(qg).

Many argue that EPA’s approach to
coordinating sections section 112 (j), (d),
and (g) would result in unnecessary
regulatory burdens, such as: (1)
regulating sources that emit below “de
minimis” amounts under section 112(g)
as new sources, (2) stifling technological
advance and delay needed process
changes through over-regulation, and (3)
subjecting some sources to repeated
MACT determinations, and perhaps
forcing sources to replace controls
required under section 112(g) with
controls required under section 112(j).

Other commenters endorsed EPA’s
approach to coordinating section 112(j),
(9), and (d), by asserting that since
section 112(j) standards will apply to an
entire source category, it is important
that they be established according to a
philosophy compatible with section
112(d).

The EPA recognizes that changes to a
source subject to a section 112(d) MACT
standard will be subject to the same
control requirements that already apply
under section 112(d). The EPA believes
that section 112(g) establishes case-by-
case MACT to cover those major sources
who make modifications before a
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promulgated MACT standard applies.
Therefore consistency would suggest
that similarly, changes to a source
subject to a case-by-case MACT
standard under section 112(j)—which
acts in place of a section 112(d)
standard—should be subject to the same
control requirements that already apply
under section 112(0'. While under this
approach section 112(g) continues to
require assessment of whether a
modification has occurred after a
section 112(d) or section 112(j) standard
is in effect, it will not dictate the level
of control when the requirements of
section 112(d) or section 112(j) are more
stringent. The EPA believes that the
internal consistency of this approach
would yield a more consistent
application of controls on major sources
than would prolonging the use of case-
by-case MACT under section 112(g).

Moreover the EPA does not intend
that case-by-case controls applied under
section 112(j) will result in subjecting
sources to repeating and conflicting
MACT determinations. The EPA expects
that case-by-case MACT determinations
under section 112(j) will require
updates to those made under section
112(g) only in rare cases.

A further reason for rejecting the
approach that section 112(g) control
extends to sources covered by more
stringent section 112(d) or section 112(j)
standards is that it leads to the
conclusion that many new sources
within the section 112(a)(4) definition of
new source would forever escape having
to apply a new source MACT level of
control.

Section 112(a)(4) defines a new source
as “a stationary source the construction
or reconstruction of which is
commenced after the Administrator first
proposes regulations under this section
establishing an emission standard
applicable to such source.” Thus, once
a standard has been set under section
112(d), any new source will be subject
to new source MACT. The MACT
standard will define the portion of a
facility that is considered a “source” for
the purposes of the particular standard.
Such source may be either an entire
major source, Or one or more sources
within the major source. (Of course a
MACT standard can also be set for area
sources, which are stationary sources
that are not part of a major source; but
as section 112(j) does not apply to area
sources, that is not relevant here).

Section 112 (g) applies to
construction, reconstruction, or
modification of major sources, and in
many cases will have an effect on
sources earlier than section 112 (d) or (j)
standards. However, section 112 (g) only
requires new source MACT on

“constructed” major sources, and
considers any other new emission unit
to be a modification of an existing major
source. As a “modification,” such a new
emission unit will be required to apply
for existing source case-by-case MACT
determination under section 112(g).
Therefore if section 112(g) were to
constrain the application of a
subsequent section 112(j) or section
112(d) standard, many new emission
units under the section 112(a)(4)
definition of “new source” would never
be required to comply with new source
MACT.

In addition, under section 112(g) a
new emission unit might not even be
required to meet an existing source
MACT level of control. Section 112(g)
allows for modifications to either: (1) ,
comply with a case-by-case “existing.
source” MACT determination under
section 112(g); (2) offset emissions
increases in lieu of applying section
112(g) existing source MACT
requirements; or (3) if its emissions
were below section 112(g) de minimis
levels, not be subject to any control
requirements at all. The EPA believes
that section 112(g) thus provides major
sources with a great deal of needed
flexibility before sections 112 (d) or (j)
standards are set; but that once those
standards are in place the Act intends
that these sources must comply with the
specific control technology
requirements of those standards instead
of those of section 112(g).

Finally, the interpretation that section
112(g) governs the control requirements
on new emission units at major sources
to which section 112 (d) or (j) standards
already apply would have some
anomalous implications. One example
would be a new emission unit whose
emissions are below section 112(g) de
minimis levels for a particular
hazardous air pollutant. If that emission
unit were added to a major source, it
would be exempt from the requirements
of section 112(g), but would be required
to apply new source MACT control
under section 112(j). However, if that
emission unit were not below section
112(g) de minimis levels, it would be
required to comply with section 112(g).
If section 112(g) requirements limit the
application of section 112(j), then the
source would be required to apply
existing source MACT. In this instance,
a smaller emission unit would be
required to control more stringently
than a larger emission unit.

Another example of anomalies
resulting from this reading of the statute
would be a section 112(d) standard that
sets new source MACT for new area
sources in a source category. Under this
reading, major sources adding new
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sources could avoid new source MACT,
but any new area source would have to
meet new source MACT. Again, a
smaller unit would be required to
control more stringently than a larger
emission unit.

Several commenters argue that the
requirements of section 112(j) should
only apply to new and existing major
sources once, at the time the hammer
falls, and that subsequent construction
of new major sources, or additions to
existing major sources should not be
subject to section 112(j) requirements.
These commenters state that such
subsequent changes should be governed
by section 112(g) requirements.

The EPA does notbelieve that section
112(j) is only applicable at the time that
the hammer falls. Section 112(j) is
intended to take the place of section
112(d) standards, and thus should apply
to all sources in the relevant category
until the section 112(d) standard takes
over. Thus, a new source constructed
after the hammer date, but before a
MACT standard is promulgated, should
be subject to section 112(j) to the same
extent as a source that is covered by
section 112(j) on the date the hammer
falls.

The EPA believes that under its
preferred approach, the substantive
control requirements of section 112(g)
would be pre-empted by the more
stringent requirements of a relevant
section 112(j) or section 112(d)
standard. Relying on section 112(g) to
cover new emission units after the
section 112{j) deadline is insufficient
because it does not require application
of the equivalent of section 112(d)
standards to all sources in the relevant
source category.

Similarly, some commenters argue
that if a major source has complied with
section 112(g), it should have to do no
more under section 112(j). Under the
EPA’s preferred approach, in most cases
compliance with section 112(g) will be
sufficient under section 112(j), but there
are some situations where section 112(j)
may require more control. For example,
an existing major source that has been
modified and has met case-by-case
MACT under section 112(g) may not
have installed MACT on all emission
units in a given source category, because
some emission units may have offset out
of control, and emission units below
section 112(g) de minimis emission
rates will not have applied control.
Under the EPA’s preferred approach,
section 112$ would require case-by-
case MACT on all the emission units
within the major source that are
included in the category for which the
section 112(j) deadline has passed.
However in most cases where existing
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source MACT controls have been
applied under section 112(g), those
controls under section 112(g) will
suffice for emission units required to
install existing source MACT under
section 112(j). (There may be rare cases
where section 112(j) will require new
source MACT on some emission units
that only have to meet existing source
MACT under section 112(g). For
example, an emission unit constructed
after proposal of a section 112(d) MACT
standard, but before the section 112(j)
deadline, would have to meet existing
source MACT under section 112(g) and
later new source MACT under section
112(j). This distinction will require
more stringent control in cases where
the permitting authority findsnew
source MACT to be more stringent than
existing source MACT). Again, this
discussion outlines the EPA’s preferred
Approach in implementing section
112(g) and achieving a consistent
relationship across sections 112(d),
112(g), and 112(j). The EPA recently
proposed a rule implementing section
112(g) and a final determination on the
relationship between these provisions
will be made in that rulemaking.

Administrative consistency. Voluntary
administrative procedures for new
sources under section 112(j), as outlined
in §63.54 of today's rule, are intended
to be analogous to administrative
requirements that will be established for
modified, constructed, and
reconstructed sources under section
112(g) of the Act. These requirements
were proposed in §63.40 through 63.48
of this subpart, at 59 FR 15504 (April 1,
1994).

Figure 1 illustrates the link between
the voluntary section 112(j)
preconstruction review process and the
proposed section 112(g) administrative
requirements. Although the EPA
believes that section 112(j) does not
provide authority for an upfront review
of all new sources, the EPA believes, as
a matter of policy, that whether
preconstruction or pre-operation review
is done under the authority of section
112(g) or section 112(j), the MACT
determination can be incorporated
directly into the title V permit by
administrative amendment if the review
process contains the elements necessary
to make it an “enhanced” process, as
discussed in section III.C. of this
preamble.

Before the section 112(j) deadline,
such sources will be required to make
a case-by-case MACT determination
under section 112(g). After the section
112(j) deadline, these sources will be
required to make a case-by-case MACT
determination under section 112(j).
Many of these sources may still be
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subject to preconstruction or pre-
operation review under section 112(g).
Sources applying for approval of a case-
by-case MACT determination under
section 112(g), but who will be subject
to section 112(j) new source MACT,
need to know this before they construct,
in order to install the right equipment.

In addition there will be new sources
that may not be covered by section
112(g), but who may be required to
install new source MACT under section
112(j). For example, an owner/operator
may intend to make an offset showing
that would avoid a case-by-case MACT
determination under section 112(g). Or
anew unit’s emissions may fall below
a section 112(g) de minimis level for a
specific pollutant. In both ofthese cases,
the owner or operator should know in
advance of the section 112(j) deadline
that they may be required to install new
source MACT under section 112(j).

Therefore, any owner or operator
planning to construct a new major
source, or any existing major source
planning to install a new emission unit
after a scheduled promulgation date for
a source category, is encouraged to
undergo “enhanced” preconstruction or
pre-operation review under section
112(j). This is the only way to satisfy the
requirements of title V to allow
incorporation of section 112(j) MACT
emission limits in the operating permit
by administrative amendment

B. Section 112(1) Delegation Process

Under section 112(1) of the Act, States
have the option of developing and
submitting to the Administrator a
program for implementing the
requirements of section 112, including
section 112(j). The EPA rule
implementing section 112(1) is
contained in §63.90 through § 63.96 of
40 CFR part 63.

The EPA believes that section 112(1)
approvals do not have a great deal of
overlap with the section 112(j)
provision, because section 112(j) is
designed to use the title V permit
process as the primary vehicle for
establishing requirements. There may
be, however, some instances where
section 112(1) approvals could
streamline the process. For example, a
State may have an existing rule for a
source category for which it could be
demonstrated that all sources are
achieving a level of control no less
stringent than required under the case-
by-case MACT requirements of section
112(j). The EPA believes that there may
be advantages in obtaining approval
under subpart E for such instances.
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C. Section 112(i)(5)
Program

Section 112(i)(5) of the Act allows
EPA to grant a source a 6 year
compliance extension from a section
112(d) MACT standard if the source
achieves “early reductions” of its
emissions. An early reduction is defined
as a 90 percent reduction in a source’s
hazardous air pollutant emissions (95
percent reduction in a source’s
particulate emissions) before the
relevant MACT standard is proposed.
The source’s commitment to achieve
early reductions must be federally
enforceable, must be included in the
title V permit, and must be submitted to
EPA within 120 days of establishment of
atitle V permit program, or, if later,
before the relevant section 112(d)
standard for that source category is
proposed. These commitments to reduce
emissions early become classified as
alternative emission limitations
throughout the 6 year extension period.
Alternative emission limitations are the
“applicable emission requirements” for
the early reduction source.

However, §63.52(c) provides that an
alternative emission limitation
established for the purpose of early
reduction credit can be included as a
MACT emission limitation in the
permit, so long as the reduction was
achieved by the date established in the
source category schedule for standards.
This requirement is established
pursuant to the specific provisions of
section 112(j)(5).

V. Administrative Requirements

A. Docket

The docket for this regulatory action
is A-93-32. The docket is an organized
and complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
rulemaking. The principal purposes of
the docket are:

(1) To allow interested parties a
means to identify and locate documents
so that they can effectively participate
in the rulemaking process, and

(2) To serve as the record in case of
judicial review. The docket is available
for public inspection at the EPA’s Air
Docket, which is listed under the
ADDRESSES section of this document.

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735,10/04/94), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant” regulatory action as one
that is likely to lead to a rule that may:

Early Reductions
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(1) Have an annual effect on the
economy of $100 million or more, or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities;

(2) Create a serous inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligation of recipients thereof;

(4) Raise noveliegal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, the EPA has determined
that this action is a “significant
regulatory action” within the meaning
of the Executive Order, because it may
materially affect the environment,
public health, and State and local
governments. For this reason, this action
was submitted to the OMB for review.
Changes made in response to the OMB’s
suggestions or recommendations will be
documented in the public record.

Any written comments from OMB to
the EPA and any written EPA response
to any of those comments will be
included in the docket listed at the
beginning of today’s notice under
ADDRESSES. The docket is available for
public inspection at the EPA Air Docket
Section, (LE-131), ATTN: Docket No.
A-93-32, U.S. Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

‘C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et. seq.) requires the EPA to
consider potential impacts of proposed
regulations on small entities. If a
preliminary analysis indicates that a
proposed regulation would have a
significant economic impact on 20
percent or more of small entities, then
a regulatory flexibility analysis must be
prepared.

Present Regulatory Flexibility Act
guidelines indicate that an economic
impact should be considered significant
if it meets one of the following criteria:
(1) Compliance increases annual
production costs by more than 5
percent, assuming costs are passed on to
consumers; (2) compliance costs as a
percentage of sales for small entities are
at least 10 percent more than
compliance costs as a percentage of
sales for large entities; (3) capital costs
of compliance represent a “significant”
portion of capital available to small
entities, considering internal cash flow
plus external financial capabilities; or

(4) regulatory requirements are likely to
result in closures of small entities.

This regulation does not affect a
significant number of small businesses,
small governmental jurisdictions, or
small institutions, because this
regulation only affects major sources of
hazardous air pollutants. Pursuant to
the provisions of 5 U.S.C. 605(b), 1
hereby certify that today’s rule will not
have a significant economic impact on
a substantial number of small entities.

D. Paperwork Reduction Act

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
and has been assigned the OMB control
no. 2060-0266. An Information
Collection Request (ICR) document has
been prepared by the EPA (ICR No.
1648.01), and a copy may be obtained
from Sandy Farmer, Information Policy
Branch (PM-2136), U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460, or by calling
(202)260-2740.

This collection of information is
estimated to have an average annual
public reporting burden of
approximately 200 hours per
respondent. This includes time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch (PM-
2136),U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, marked
"Attention: Desk Officer for EPA.”

List of Subjects
40 CFRPart9

Reporting and recordkeeping
requirements.

40 CFR Part 63

Environmental protection,
Administrative practices and
procedures, Air pollution control,
Hazardous substances,
Intergovernmental relations, Reporting
and recordkeeping requirements.
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Dated: April 29,1994.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as,
follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 etseq., 136-136y;
15 U.S.C. 2001, 2003,2005, 2006,2601-2671;
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701, 33
U.S.C. 1251 etseq,, 1311,1313d, 1314,1321,
1326,1330,1344,1345 (d) and (e), 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973;42 U.S.C. 241, 242b, 243,246,
300f, 300g» 300g-1, 3Q0g-2, 300g-3, 300g-4,
300g-5, 300g-6, 300j-1, 300j-2, 300j-3,300)-
4,300j-9,1857 etseq., 6901-6992k, 7401-
7671q, 7542,9601-9657,11023,11048.

2. Section 9.1 is amended by adding
anew entry to the table under the
indicated heading to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act

* * * * *

40 CFR citation OMB controf No.

Nationaf Emission Stand-
ards for Hazardous Air
Pollutants for Source
Categories:

63.52-63.56___ ...... __ 2060-0266

PART 63—[AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Part 63 is amended by adding a
new subpart B, consisting of §§ 69.40
through 63.56 to read as follows:

Subpart B—Requirements for Control
Technology Determinations for Major
Sources in Accordance With Clean Air Act
Sections, Sections 112(g) and 112Q>

Sec. ):

63.40-63.49 [Reserved]

63.50 Applicability.

63.51 Definitions.

63.52 Approval process for new and
existing emission units.

63.53 Application content for case-by-case
MACT determinations.

63.54 Preconstruction review procedures
for new emission units.
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63.55 Maximum achievable control
technology (MACT) determinations for
emission units subject to case-by-case
determination of equivalent emission
limitations,

63.56 Requirements for case-by-case
determination of equivalent emission
limitations after promulgation of a
subsequent MACT standard.

Subpart B—Requirements for Control
Technology Determinations for Major
Sources in Accordance With Clean Air
Act Sections, Sections 112(g) and
1120)

8§8§ 63.40-63.49 [Reserved]

§63.50 AppRcabfffty.

(@) General applicability. The
requirements of §8 63.50 through 63.56
implement section 112(j) of the Clean
Air Act (as amended in 1990). The
requirements of 88 63.50 through 63.56
apply in each State beginning on the
effective date of an approved title V
permit program in such State. These
requirements apply to the owner or
operator of a major source of hazardous
air pollutants which includes one or
more stationary sources included in a
source category or subcategory for
which the Administrator has failed to
promulgate an emission standard under
this part by the section 112(j) deadline.

(b) Relationship to State and local
requirements. Nothing in §§63.50
through 63.56 shall prevent a State or
local regulatory agency from imposing
more stringent requirements than tkose
contained in these subsections.

(cj Retention of State permit program
approval. In order to retain State permit
program approval, a State must, by the
section 112(j) deadline for a source
category, obtain sufficient legal
authority to establish equivalent
emission limitations, to incorporate
those requirements into a title V permit,
and to incorporate and enforce other
requirements of section 112(j).

§63.51 Definitions.

Terms used in §§63.50 through 63.56
of this subpart that are not defined
below have the meaning given to them
in the Act, in subpart A of this part.

Available information means, for
purposes of conducting a MACT floor
finding and identifying control
technology options for emission units
subject to the provisions of this subpart,
information contained in the following
information sources as of the section
112(j) deadline:

(1) A relevant proposed regulation,
including all supporting information;

(2) Background information
documents for a draft or proposed
regulation;
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(3) Any regulation, information or
guidance collected by the Administrator
establishing a MACT floor finding
and/or MACT determination;

(4) Data and information available
from the Control Technology Center
developed pursuant to section 112(1X3)
of the Act, and

(5) Data and information contained in
the Aerometric Informational Retrieval
System (AIRS) including information in
the MACT database, and

(6) Any additional information that
can be expeditiously provided by the
Administrator, and

(7) Any information provided by
applicants in an application for a
permit, permit modification,
administrative amendment, or Notice of
MACT Approval pursuant to the
requirements of this subpart.

(8) Any additional relevant
information provided by the applicant.

Control technology means measures,
processes, methods, systems, or
techniques to limit the emission of
hazardous air pollutants including, but
not limited to, measures which:

(1) Reduce the quantity, or eliminate
emissions, of such pollutants through
process changes, substitution of
materials or other modifications;

(2) Enclose systems or processes to
eliminate emissions;

(3) Collect, capture, or treat such
pollutants when released from a
process, stack, storage or fugitive
emissions point;

(4) Are design, equipment, work
practice, or operational standards
(including requirements for operator
training or certification) as provided in
42 USC 7412(h); or

(5) Are a combination of paragraphs
(1) through (4) of this definition.

Emission point means any part or
activity of a major source that emits or
has the potential to emit, under current
operational design, any hazardous air
pollutant.

Emission unit means any building,
structure, facility, or installation. This
could include an emission point or
collection of emission points, within a
major source, which the permitting
authority determines is the appropriate
entity for making a MACT
determination under section 112(j), i.e.,
any of the following:

(1) An emission point that can be
individually controlled.

(2) The smallest grouping of emission
points, that, when collected together,
can be commonly controlled by a single
control device or work practice.

(3) Any grouping of emission points,
that, when collected together, can be
commonly controlled by a single control
device or work practice.
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(4) A grouping of emission points that
are functionally related. Equipment is
functionally related if the operation or
action for which the equipment was
specifically designed could not occur
without being connected with or
without relying on the operation of
another piece of equipment.

(5) The entire geographical entity
comprising a major source in a source
category subject to a MACT
determination under section 112(j).

Enhanced review means a review .
process containing all administrative
steps needed to ensure that the terms
and conditions resulting from the
review process can be incorporated into
the title V permit by an administrative
amendment.

Equivalent emission limitation means
an emission limitation, established
under section 112(j) of the Act, which
is at least as stringent as the MACT
standard that EPA would have
promulgated under section 112(d) or
section 112(h) of the Act. ]

Existing major source means a major
source, construction or reconstruction of
which is commenced before EPA
proposed a standard, applicable to the
major source, under section 112 (d) or
(h), or if no proposal was published,
then on or before the section 112 (j)
deadline.

Maximum achievable control
technology (MACT) emission limitation
for existing sources means the emission
limitation reflecting the maximum
degree of reduction in emissions of
hazardous air pollutants (including a
prohibition on such emissions, where
achievable) that the Administrator,
taking into consideration the cost of
achieving such emission reductions,
and any non-air quality health and
environmental impacts and energy
requirements, determines is achievable
by sources in the category or
subcategory to which such emission
standard applies. This limitation shall
not be less stringent than the MACT
floor.

Maximum achievable control
technology (MACT) emission limitation
for new sources means the emission
limitation which is not less stringent
than the emission limitation achieved in
practice by the best controlled similar
source, and which reflects the
maximum degree of reduction in
emissions of hazardous air pollutants
(including a prohibition on such
emissions, where achievable) that the
Administrator, taking into consideration
the cost of achieving such emission
reduction, and any non-air quality
health and environmental impacts and
energy requirements, determines is
achievable by sources in the category or
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subcategory to which such emission
standard applies.

Maximum Achievable Control
Technology (MACT)floor means:

(1) For existing sources:

() The average emission limitation
achieved by the best performing 12
percent of the existing sources in the
United States (for which the
Administrator has emissions
information), excluding those sources
that have, within 18 months before the
emission standard is proposed or within
30 months before such standard is
promulgated, whichever is later, first
achieved a level of emission rate or
emission reduction which complies, or
would comply if the source is not
subject to such standard, with the
lowest achievable emission rate (as
defined in section 171 of the Act)
applicable to the source category and
prevailing at the time, in the category or
subcategory, for categories and
subcategories of stationary sources with
30 or more sources; or

(ii)  The average emission limitation
achieved by the best performing five
sources in the United States (for which
the Administrator has or could
reasonably obtain emissions
information) in the category or
subcategory, for a category or
subcategory of stationary sources with
fewer than 30 sources;

(2) For new sources, the emission
limitation achieved in practice by the
best controlled similar source.

New emission unit means an emission
unit for which construction or
reconstruction is commenced after thé
section 112(j) deadline, or after proposal
of a relevant standard under section
112(d) or section 112(h) of the Clean Air
Act (as amended in 1990), whichever
comes first, except that, as provided by
§63.52(f)(1), an emission unit, ata
major source, for which construction or
reconstruction is commenced before the
date upon which the area source
becomes a major source, shall not be
considered a new emission unit if, after
the addition of such emission unit, the
source is still an area source.

New major source means a major
source for which construction or
reconstruction is commenced after the
section 112(j) deadline, or after proposal
of a relevant standard under section
112(d) or section 112(h) of the Clean Air
Act (as amended in 1990), whichever
comes first.

Permitting authority means the
permitting authority as defined in part
70 of this chapter.

Section 112(j) deadline means the
date 18 months after the date for which
a relevant standard is scheduled to be
promulgated under this part. The

applicable date for categories of major
sources is contained in the source
category schedule for standards.

Similar source means an emission
unit that has comparable emissions and
is structurally similar in design and
capacity to other emission units such
that the emission units could be
controlled using the same control
technology.

Source category schedule for
standards means the schedule for
promulgating MACT standards issued
pursuant to section 112(e) of the Act.

United States means the United
States, its possessions and territories.

8§63.52 Approval process for newand
existing emission units.

(a) Application. (1) Except as
provided in §63.52(a)(3), if the
Administrator fails to promulgate an
emission standard under this part on or
before an applicable section 112(j)
deadline for a source category or
subcategory, the owner or operator of an
existing major source that includes one
or more stationary sources in stich
category or subcategory, shall submit an
application for a title V permit or
application for a significant permit
modification, whichever is applicable,
by the section 112(j) deadline.

(2) If the Administrator fails to
promulgate an emission standard under
this part on or before an applicable
section 112(j) deadline for a source
category or subcategory, the owner or
operator of a new emission unit in such
Source category or subcategory shall
submit an application for a title V
permit or application for a significant
permit modification or administrative
amendment, whichever is applicable, in
accordance with procedures established
under title V.

(3) (i) The owner or operator of an
existing major source that already has a
title V permit requiring compliance with
a limit that would meet the
requirements of section 112(j) of the
Act, shall submit an application for an
administrative permit amendment, by
the section 112(j) deadline, in
accordance with procedures established
under title V.

(ii) The owner or operator of a new
emission unit that currently complies
with a federally enforceable alternative
emission limitation, or has a title V
permit that already contains emission
limitations substantively meeting the
requirements of section 112(j), shall
submit an application for an
administrative permit amendment
confirming compliance with the
requirements of section 112(j), in
accordance with procedures established
under title V, and not later than the date
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30 days after the date construction or
reconstruction is commenced.

(@) In addition to meeting the
requirements of §63.52(a)(2), the owner
or operator of a new emission unit may
submit an application for a Notice of
MACT Approval before construction,
pursuant to § 63.54.

(b) Permitreview. (1) Permit
applications submitted under this
paragraph will be reviewed and
approved or disapproved according to
procedures established under title V,
and any other regulations approved
under title V in the jurisdiction in
which the emission unit is located. In
the event that the permitting authority
disapproves a permit application
submitted under this paragraph or
determines that the application is
incomplete, the owner or operator shall
revise and resubmit the application to
meet the objections of the permitting
authority not later than six months after
first being notified that the application
was disapproved or is incomplete.

(2)  Ifthe owner or operator has
submitted a timely and complete
application for a title V permit,
significant permit modification, or
administrative amendment required by
this paragraph, any failure to have this
permit will not be a violation of the
requirements of this paragraph, unless
the delay in final action is due to the
failure of the applicant to submit, in a
timely manner, information required or
requested to process the application.

(c) Emission limitation. The permit or
Notice of MACT Approval, whichever is
applicable, shall contain an equivalent
emission limitation (or limitations) for
that category or subcategory determined
on a case-by-case basis by the permitting
authority, or, if the applicable criteria in
subpart D of this part are met, the
permit or Notice of MACT Approval
may contain an alternative emission .
limitation. For the purposes of the
preceding sentence, early reductions
made pursuant to section 112(i)(5)(A) of
the Act shall be achieved not later than
the date on which the relevant standard
should have been promulgated
according to the source category
schedule for standards.

(1) The permit or Notice will contain
an emission standard or emission
limitation to control the emissions of
hazardous air pollutants. The MACT
emission limitation will be determined
by the permitting authority and will be
based on the degree of emission
reductions that can be achieved, if the
control technologies or work practices
are installed, maintained, and operated
properly. Such emission limitation will
be established consistent with the
principles contained in § 63.55.
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(2) The permit or Notice will specify
any notification, operation and
maintenance, performance testing,
monitoring, reporting and
recordkeeping requirements. The permit
or Notice will include the following
information:

(9 In addition to the MACT emission
limitation required by paragraph (c)(1)
of this section, additional emission
limits, production limits, operational
limits or other terms and conditions
necessary to ensure federal
enforceability of the MACT emission
limitation;

(i) Compliance certifications, testing,
monitoring, reporting and
recordkeeping requirements that are
consistent with requirements
established pursuant to title V,
863.52(e), and, at the discretion of the
permitting authority, to subpart A of
this part;

(iii) A statement requiring the owner
or operator to comply with all
requirements contained in subpart A of
this part deemed by the permitting '
authority to be applicable;

(iv) A compliance date(s) by which
the owner or operator shall be in
compliance with the MACT emission
limitation, and all other applicable
ter(r(r;)s and conditions of the Notice.
operator of an existing major source
subject to the requirements of this
paragraph shall comply with the
emission limitation(s) established in the
source’s title V permit. In no case will
such compliance date exceed 3 years
after the issuance of the permit for that
source, except where the permitting
authority issues a permit that grants an
additional year to comply in accordance
with section 112(i)(3)(B), or unless
otherwise specified in section 112(i), or
in subpart D of this part.

(2) The owner or operator of a new
emission unit subject to the
requirements of this paragraph shall
comply with a new source MACT level
of control immediately upon issuance of
the title V permit for die emission unit.

(e) Enhanced monitoring. In
accordance with section 114(a)(3) of the
Act, monitoring shall be capable of
detecting deviations from each
applicable emission limitation or other
standard with sufficient reliability and
timeliness to determine continuous
compliance over the applicable
reporting period. Such monitoring data
may be used as a basis for enforcing
emission limitations established under
this subpart.

(f) Area sources that become major
sources. (1) After the effective date of
this subpart, the owner or operator of a
new or existing area source that
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increases its emissions of, or its
potential to emit, hazardous air
pollutants such that the source becomes
a major source that is subject to this
subpart shall submit an application for
a title V permit or application for a
significant permit modification, or
administrative amendment, whichever
is applicable, by the date that such
source becomes a major source.

(1) If an existing area source becomes
a major source by the addition ofan
emission unit or as a result of
reconstructing, that added emission unit
or reconstructed emission unit shall
comply with all requirements of this
subpart that affect new emission units,
including the compliance date for new
emission units established in § 63.52(d).

(ii) If an area source, constructed after
the section 112(j) deadline, becomes a
major source solely by virtue of a
relaxation in any federally enforceable
emission limitation, established after
the section 112(j) deadline, on the
capacity of an emission unit or units to
emit a hazardous air pollutant, such as
a restriction on hours of operation, then
that emission unit or units shall comply
with all requirements of this subpart
that affect new emission units, on or
before the date of such relaxation.

(1) Compliance date. The owner or (2) After the effective date of this

subpart, if the Administrator establishes
a lesser quantity emission rate under
section 112(a)(1) of the Act that results
in an area source becoming a major
source, then the owner or operator of
such major source shall submit an
application for a title V permit or
application for a significant permit
modification, or administrative
amendment, whichever is applicable, on
or before the date 6 months from the
date that such source becomes a major
source. If an existing area source
becomes a major source as a result of the
Administrator establishing a lesser
guantity emission rate, then any
emission unit, at that source, for which
construction or reconstruction is
commenced before the date upon which
the source becomes major shall not be
considered a new emission unit.

§ 63.53 Application content for case-by-
case MACT determinations.

@ MACT Demonstration. Except as
provided by § 63.55(a)(3), an application
for a MACT determination shall
demonstrate how an emission unit will
obtain the degree of emission reduction
that the Administrator or the State has
determined is at least as stringent as the
emission reduction that would have
been obtained had the relevant emission
standard been promulgated according to
the source category schedule for
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standards for the source category of
which the emission unit is a member.

(b) MACT Application. The
application for a MACT determination
shall contain the following information:

(1) The name and address {physical
location) of the major source;

(2) A brief description of the major
source, its source category or categories,
a description of the emission unit(s)
requiring a MACT determination
pursuant to other requirements in this
subpart, and a description ofwhether
the emission imit(s) require new source
MACT or existing source MACT based
on the definitions established in §63.51;

(3) For a new emission unit, the
expected date of commencement of
construction;

(4) For a new emission unit, the
expected date of completion of
construction;

(5) For anew emission unit, the
anticipated date of startup of operation;

(6) The hazardous air pollutants
emitted by each emission point, and an
estimated emission rate for each
hazardous air pollutant.

(7) Any existing federally enforceable
emission limitations applicable to the
emission point.

(8) The maximum and expected
utilization of capacity of each emission
point, and the associated uncontrolled
emission rates for each emission point;

(9) The controlled emissions for each
emission point in tons/year at expected
and maximum utilization of capacity,
and identification of control technology
in place;

(10) Except as provided in
§63.55(a)(3), the MACT floor as
specified by the Administrator or the
permitting authority.

(11) Except as provided in
§63.55(a)(3), recommended emission
limitations for the emission unit(s), and
supporting information, consistent with
§63.52(c) and §63.55(a).

(12) Except as provided in
§63.55(a)(3), a description of the control
technologies that will apply to meet the
emission limitations including technical
information on the design, operation,
size, estimated control efficiency, and
any other information deemed
appropriate by the permitting authority,
and identification of the emission points
to which the control technologies will
be applied;

(13) Except as provided in
§63.55(a)(3), parameters to be
monitored and frequency of monitoring
to demonstrate continuous compliance
with the MACT emission limitation over
the applicable reporting period.

(14) Any other information required
by the permitting authority including, at
the discretion of the permitting
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authority, information required
pursuant to subpart A of this part.

§ 63.54 Preconstruction review procedures
for new emission units.

(8) Review processfor new emission
units. (1) If the permitting authority
requires an owner or operator to obtain
or revise a title V permit before
construction of the new emission unit,
or when the owner or operator chooses
to obtain or revise a title V permit before
construction, the owner or operator
shall follow the administrative
procedures established under title V
before construction of the new emission
unit.

(2) If an owner or operator is not
required to obtain or revise a title V
permit before construction of the new
emission unit (and has not elected to do
s0), but the new emission unit is
covered by any preconstruction or pre-
operation review requirements
established pursuantto section 112(g) of
the Act, then the owner or operator shall
comply with those requirements, in
order to ensure that the requirements of
section 112(j) and section 112(g) are
satisfied. If the new emission unit is not
covered by section 112(g), the
permitting authority, in its discretion,
may issue a Notice of MACT Approval,
or the equivalent, in accordance with
the procedures set forth in paragraphs
(b) through (b) of this section, or an
equivalent permit review process, before
construction or operation of the new
emission unit.

(3) Regardless of the review process,
the MACT determination shall be
consistent with the principles
established in § 63.55. The application
for a Notice of MACT Approval or atitle
V permit, permit modification, or
administrative amendment, whichever
is applicable, shall include the
documentation required by § 63.53.

(b) Optional administrative
proceduresfor preconstruction orpre-
operation reviewfor new emission units.
The permitting authority may provide
for an enhanced review of section 112(j)
MACT determinations that provides for
review procedures and compliance
requirements equivalent to those set
forth in paragraphs (b) through (h) of
this section.

(1) The permitting authority will
notify the owner or operator in writing
as to whether the application for a
MACT determination is complete or
whether additional information is
required.

(2) The permitting authority will
approve an applicant's proposed control
technology, or the permitting authority
will notify the owner or operator in
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writing of its intention to disapprove a
control technology.

(3) The owner or operator may present
in writing, within a time frame specified
by the permitting authority, additional
information, considerations, or
amendments to the application before
the permitting authority’s issuance of a
final disapproval.

(4) The permitting authority will issue
a preliminary approval or issue a
disapproval of die application, taking
into account additional information
received from the owner or operator.

(5) A determination to disapprove any
application will be in writing and will
specify the grounds on which the
disapproval is based.

(6) Approval of an applicant’s
proposed control technology will be set
forth in a Notice of MACT Approval (or
the equivalent) as described in
§63.52(c).

(c) Opportunityfor public comment
on Notice of MACT Approval. The
permitting authority will provide
opportunity for public comment on the
preliminary Notice of MACT Approval
prior to issuance, including, at a
minimum,

(1) Availability for public inspection
in at least one location in the area
affected of the information submitted by
the owner or operator and of the
permitting authority’s tentative
determination;

(2) A period for submittal of public
comment of at least 30 days; and

(3) A notice by prominent
advertisement in the area affected of the
location of the source information and
analysis specified in §63.52(c). The
form and content of the notice will be
substantially equivalent to that found in
§70.7 of thischapter.

(4) An opportunity for a public
hearing, if one is requested. The
permitting authority will give at least 30
days notice in advance of any hearing.

(d) Review by the EPA and Affected
States. The permitting authority will
send copies ofthe preliminary notice (in
time for comment) and final notice
required by paragraph (c) ofthis section
to the Administrator through the
appropriate Regional Office, and to all
other State and local air pollution
control agencies having jurisdiction in
the region in which the new source
would be located. The permitting
authority will provide EPA with a
review period for the final notice of at
least 45 days, and'will not issue a final
Notice of MACT approval unless EPA
objections are satisfied.

(e) Effective date. The effective date
for new sources under this subsection
shall be the date a Notice of MACT
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Approval is issued to the owner or
operator of a new emission unit.

() Compliance date. New emission
units shall comply with case-by-case
MACT upon issuance of a title V permit
for the emission unit.

(9) Compliance with MACT
Determinations. An owner or operator of
amajor source that is subject to a MACT
determination shall comply with
notification* operation and
maintenance, performance testing,
monitoring, reporting, and
recordkeeping requirements established
under §63.52(e), under title VV, and at
the discretion of the permitting
authority, under subpart A of this part.
The permitting authority will provide
the EPA with the opportunity to review
compliance requirements for
consistency with requirements
established pursuant to title VV during
the review period under paragraph (d)
of this section.

(h) Equivalency under Section 112(1).
If a permitting authority requires
preconstruction review for new source
MACT determinations under this
subpart, such requirement shall not
necessitate a determination under
subpart E of this part.

§63.55 Maximum achievable control
technology (MACT) determinations for
emission units subject to case-by-case
determination of equivalentemission
limitations.

(@  Requirementsfor emission units
subject to case-by-case determination of
equivalent emission limitations. The
owner or operator of a major source
submitting an application pursuant to
§63.52 or §63.54 shall include elements
specified in §63.53, taking into
consideration the following
requirements:

(1) When the Administrator has
proposed a relevant emission standard
for the source category pursuant to
section 112(d) or section 112(h) of the
Act, then the control technologies
recommended by the owner or operator
under §63.53(b)(12), when applied to
the emission points recommended by
the applicant for control, shall be
capable of achieving all emission
limitations and requirements of the
proposed standard unless the
application contains information
adequate to support a contention that:

(i) different emissions limitations
represent the maximum achievable
control technology emission limitations
for the source category, or

(i) requirements different from those
proposed by EPA will be effective in
ensuring that MACT emissions
limitations are achieved.

(2) When the Administrator or the
permitting authority has issued

guidance or distributed information
establishing a MACT floor finding for
the source category or subcategory by
the section 112(j) deadline, then die
recommended MACT emission
limitations required by §63.53(b)(ll)
must be at least as stringent as the
MACT floor, unless the application
contains information adequately
supporting an amendment to such
MACT floor.

@) /he _ r
nor the permitting authority has issued
guidance or distributed information
establishing a MACT floor finding and
MACT determination for a source
category or subcategory by the section
112(j) deadline, then the owner or
operator shall submit an application for
a permit or application for a Notice of
MACT Approval, whichever is
applicable, containing the elements
required by §63.53(b) (1) through (9)
and (14), by the section 112(j) deadline.

(ii) The owner or operator may
recommend a control technology that
either achieves a level of control at least
as stringent as the emission control that
is achieved in practice by the best
controlled similar source, or obtains at
least the maximum reduction in
emissions of hazardous air pollutants
that is achievable considering costs, non
air quality health and environmental
impacts, and energy requirements.

(4) The owner or operator may select
a specific design, equipment, work
practice, or operational standard, or
combination thereof, when it is not
feasible to prescribe or enforce an
equivalent emission limitation due to
the nature of the process or pollutant. It
is not feasible to prescribe or enforce a
limitation when die Administrator
determines that a hazardous air
pollutant (HAP) or HAPs cannot be
emitted through a conveyance designed
and constructed to capture such
pollutant, or that any requirement for, or
use of, such a conveyance would be
inconsistent with any Federal, State, or
local law, or the application of
measurement methodology to a
particular class of sources is not
practicable due to technological and
economic limitations.

(b)  Requirementsfor permitting
authorities. The permitting authority
will determine whether the permit
application or application for a Notice
of MACT Approval is approvable. If
approvable, the permitting authority
will establish hazardous air pollutant
emissions limitations equivalent to the
limitation that would apply if an
emission standard had been issued in a
timely manner under subsection 112 (d)
or (h) of the Act. The permitting
authority will establish these emissions
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limitations consistent with the
following requirements and principles:

(1) Emission limitations will be
established for all emission units within
a source category or subcategory for
which the section 112(j) deadline has
passed.

(2) Each emission limitation for an
existing emission unit will reflect the
maximum degree of reduction in
emissions of hazardous air pollutants

(i) When neither the Administratoincluding a prohibition on such

emission, where achievable) that the
permitting authority, taking into
consideration the cost of achieving such
emission reduction and any non-air
quality health and environmental
impacts and energy requirements,
determines is achievable by emission
units in the category or subcategory for
which the section 112(j) deadline has
passed. This limitation will not be less
stringent than the MACT floor, and will
be based upon available information
and information generated by the
permitting authority before or during
the application review process,
including information provided in
public comments.

(3) Each emission limitation for a new
emission unit will not be less stringent
than the emission limitation achieved in
practice by the best controlled similar
source, and must reflect the maximum
degree of reduction in emissions of
hazardous air pollutants (including a
prohibition on such emissions, where
achievable) that the permitting
authority, taking into consideration the
cost of achieving such emission
reduction, and any non-air quality
health and environmental impacts and
energy requirements, determines is
achievable. This limitation will be based
at a minimum upon available
information and information provided
in public comments.

(4) When the Administrator has
proposed a relevant emissions standard
for the source category pursuant to
section 112(d) or section 112(h) of the
Act, then the equivalent emission
limitation established by the permitting
authority shall ensure that all emission
limitations and requirements of the
proposed standard are achieved, unless
the permitting authority determines
based on additional information that:

(i) Different emissions limitations
represent the maximum achievable
control technology emission limitations
for the source category; or

(ii) Requirements different from those
proposed by EPA will be effective in
ensuring that MACT emissions
limitations are achieved.

(5) When the Administrator or the
permitting authority has issued
guidance or collected information
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establishing a MACT floor finding for
the source category or subcategory, the
equivalent emission limitation for an
emission unit must be at least as
stringent as that MACT floor finding
unless. based on additional information,
the permitting authority determines that
the additional information adequately
supports an amendment to the MACT
floor. In that case, the equivalent
emission limitation must be at least as
stringent as the amended MACT floor.

(6) The permitting authority will
select a specific design, equipment,
work practice, or operational standard,
or combination thereof, when it is not
feasible to prescribe or enforce an
equivalent emission limitation due to
the nature of the process or pollutant. It
is not feasible to prescribe or enforce a
limitation when the Administrator
determines that a hazardous air
pollutant (MAP) or HAPs cannot be
emitted through a conveyance designed
and constructed to capture such
pollutant, or that any requirement for, or
use of, such a conveyance would be
inconsistent with any Federal, State, or
local law, or the application of
measurement methodology to a
particular class of sources is not
practicable due to technological and
economic limitations.

(7) Nothing in this subpart will
prevent a State or local permitting
authority from establishing an emission
limitation more stringent than required
by Federal regulations.

(c) Reporting to National Data Base.
The owner or operator shall submit
additional copies of its application for a
permit, permit modification,
administrative amendment, or Notice of
MACT Approval, whichever is
applicable, to the EPA by the section
1120) deadline for existing emission
units, or by the date of the application
for a permit or Notice of MACT
Approval for new emission units.

§ 63.56 Requirements for case-by-case
determination of equivalent emission
limitations after promulgation of a
subsequent MACT standard.

(a) If the Administrator promulgates
an emission standard that is applicable
to one or more emission units within a
major source before the date a permit
application under this paragraph is
approved, the permit shall contain the
promulgated standard ratherthan the
emission limitation determined under
§63.52, and the owner or operator shall
comply with the promulgated standard
by the compliance date in the
promulgated standard.

(b) If the Administrator promulgates
an emission standard under section 112
(d) or (h) of the Act that is applicable
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to a source after the date a permit is
issued pursuant to § 63.52 or §63.54,
the permitting authority shall revise the
permit upon its next renewal to reflect
the promulgated standard. The
permitting authority will establish a
compliance date in the revised permit
that assures that the owner or operator
shall comply with the promulgated
standard within a reasonable time, but
not longer than 8 years after such
standard is promulgated o+ & years after
the date by which the owner or operator
was first required to comply with the
emission limitation established by
pe(rn)1it, whichever is earlier.

c
of paragraph (a) or (b) of this section, if
the Administrator promulgates an
emission standard that is applicable to
a source after the date a permit
application is approved under §63.52 or
§63.54, the permitting authority is not
required to change the emission
limitation in the permitto reflect the
promulgated standard if the level of
control required by the emission
limitation in the permit is at least as
stringent as that required by the
promulgated standard.

[FR Doc. 94-10971 Filed $-19-94; 8:45 am]
BILLING CODE 6560-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 649
[Docket No. 940366-4143; | D. 051094A]
RIN 0648-AF39

American Lobster Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement one of the conservation and
management measures in Amendment 5
to the Fishery Management Plan for the
American Lobster Fishery (FMP). This
final rule maintains the current 3V4-inch
(8.26-cm) minimum carapace length,
thus rescinding the scheduled increases
in the minimum size limit The intent
of this rule is torelieve a regulatory
burden.

EFFECTIVE DATE: May 17, 1994,
ADDRESSES: Copies of Amendment 5, its
regulatory impact review (RIR), initial
regulatory flexibility analysis (1RFA),
and the final supplemental
environmental impact statement (FSEIS)

Notwithstanding the requirement

are available from Douglas G. Marshall,
Executive Director, New England
Fishery Management Council, Suntaug
Office Park, 5 Broadway (U.S. Rte. 1),
Saugus, MA 01906, telephone 617—565—
8937.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 508-
281-9273.

SUPPLEMENTARY INFORMATION:
Amendment 5, with some exceptions,
was approved by NMFS on May 11,
1994. Background to the amendment
was discussed in the proposed rule (59
FR 11029, March 9,1994), and is not
repeated here. The following measures
Swere disapproved on May 11,1994: (1)
The division of the fleet into vessel
permit categories, (2) the limits on
lobster landings according to a vessel’s
permit category and the quota for
vessels that operate gear other than
lobster pots, and (3) mandatory
reporting.

NMFS is implementing the approved
measures of Amendment 5 by two
separate final rules. This final rule
implements one of the measures that
was approved, which is to maintain the
minimum carapace length for lobsters at
the current size of 31» inches (8.26 cm).
Thus, this rule prevents the incremental
increases in the minimum carapace
length that are currently in the
regulations and scheduled to go into
effect on May 18,1994, and subsequent
dates. The second rule, which is
scheduled to be published within the
next 3 weeks, will implement the
remaining approved provisions of
Amendment 5. The second rule will
discuss the comments and responses on
the measures contained in that rule, and
will explain the reasons for
disapproving three provisions of
Amendment 5. Publication of the first
rule will not affect the purpose or
impact of the other approved
Amendment 5 measures.

Comments and Responses

Comment: One industry association
and one individual stated that the
American lobster carapace length
increases required in Amendment 2
proved to be effective in protecting
smill, immature lobsters and egg-
bearing females and are preferable to the
new management measures, which they
oppose.

Response: The minimum carapace
length requirement remains a primary
management measure for American
lobster. However, the lobster resource
has been determined to be overfished
and the remaining 2 carapace length
increases required under the existing
regulations would not alone have
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prevented overfishing. Therefore,
measures to reduce effort in the fishery
are required. These new measures will
be developed in detail by the effort
management teams (EMTSs) whose
mandate is to make recommendations to
the Council on management measures to
achieve the objectives of the FMP. Thé
EMTs have been given 6 months from
the effective date of the second final

rule to submit recommendations to the
Council. The Council will have one year
from the effective date of the second
rule to submit management measures
that will achieve the FMP’s objective to
reduce fishing mortality. NMFS has
informed the Council that if the EMTs
do not meet the schedule for making
recommendations to the Council for
measures to reduce fishing effort that
will effect a reduction in fishing
mortality, NMFS intends to initiate a
process to withdraw the FMP.

Changes From the Proposed Rule

The proposed rule published a
proposed revision of 50 CFR part 649 in
its entirety, as it would have appeared
ifall of Amendment 5 were approved.
Because this final rule implements only
one measure of Amendment 5, it
amends only the current language in
§649.20(b). When the remaining
measures in Amendment 5 are
implemented, the entire part, as
amended, will appear in that final rule
in the Federal Register.

Classification

The Council prepared an FSEIS for
Amendment 5 that was filed by the
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Environmental Protection Agency with
the Office of the Federal Register. The
Assistant Administrator for Fisheries,
NOAA, (AA), has determined, upon
review of the FSEIS and public
comments, that the preferred alternative
of Amendment 5 versus the status quo
is environmentally preferable. The
FSEIS demonstrates that the preferred
alternative contains management
measures to rebuild the American
lobster stock, provides positive
economic and social benefits to the
fishing industry in the long term, and
provides balance in the ecosystem in
terms of the American lobster resource.

The General Counsel of the
Department of Commerce certified to
the Small Business Administration
when this rule was proposed that it
would not have a significant impact on
a substantial number of small entities.
The measures in Amendment 5 will not
result in a reduction of annual gross
revenues of more than 5 percent.
Annual compliance costs are not
expected to increase total costs by more
than 5 percent and are not expected to
be substantially higher for small, as
compared to huge, business entities.
They will not force more than 2 percent
of small business entities to cease
business operations.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

Because this rule relieves a

restriction, the AA finds that under
section 553(d) of the Administrative
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Procedure Act, there is no need to delay
the rule’s effective date for 30 days.

List of Subjects in 50 CFR Part 649

Fisheries.

Dated: May 16,1994,
Charles Karnella,

Acting Program Management Officer,
National Marine Fisheries Service,

For the reasons set out in the
preamble, 50 CFR part 649 is amended
as follows:

PART 649—AMERICAN LOBSTER
FISHERY

1. The authority citation for part 649
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §649.20, paragraph (b) is revised
to read as follows:

§ 649.20 Harvesting and landing

requirements.
* * * *

(b) Carapace length. (1) The minimum
carapace length for all American
lobsters harvested in or from the EEZ is
3V4 inches (8.26 cm).

(2) The minimum carapace length for
all American lobsters landed, harvested,
or possessed at or after landing by
vessels issued a Federal American
Lobstgr per:nit, if 3V4 inches (8.26 cm).

IFR Doc. 94-12360 Filed 5-17-94; 2:34 pm]
BILUNG CODE 3510-22-P
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 3
[Docket No. 94-08]

RIN 1557-AB14

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225

[Docket No. R-0837]

Risk-Based Capital Standards;
Bilateral Netting Requirements

AGENCIES: Office of the Comptroller of
the Currency (OCC), Department of the
Treasury; and Board of Governors of the
Federal Reserve System (Board).

ACTION: Notice of proposed rulemaking.

SUMMARY: The OCC and the Board (the
banking agencies) are proposing to
amend their risk-based capital standards
to recognize the risk reducing benefits of
netting arrangements. Under the
proposal, institutions regulated by the
OCC and the Federal Reserve would be
permitted to net, for risk-based capital
purposes, interest and exchange rate
contracts (rate contracts) subject to
legally enforceable bilateral netting
contracts that meet certain criteria. The
OCC and the Board are proposing these
amendments on the basis of proposed
revisions to the Basle Accord which
would permit the recognition of such
netting arrangements. The effect of the
proposed amendments would be to
allow banks and bank holding
companies regulated by the OCC and
the Federal Reserve (banking
organizations, institutions) to net
positive and negative mark-to-market
values of rate contracts in determining
the current exposure portion of the
credit equivalent amount of such
contracts to be included in risk-
weighted assets.

DATES: Comments must be received
within 30 days of May 20,1994.

ADDRESSES: Interested parties are
invited to submit written comments to
either or both of the banking agencies.
All comments will be shared by the
banking agencies.

OCC: Written comments should be
submitted to Docket No. 94-08,
Communications Division, Ninth Floor,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219. Attention.
Karen Carter. Comments will be
available for inspection and
photocopying at that address.

Board of Governors: Comments,
which should refer to Docket No. R-
0837, may be mailed to Mr. William W.
Wiles, Secretary, Board of Governors of
the Federal Reserve System, 20th Street
and Constitution Avenue, NW.,
Washington, DC 20551, or delivered to
room B—2223, Eccles Building, between
8:45 a.m. and 5:15 p.m. weekdays.
Comments may be inspected in room
MP—500 between 9 a.m. and 5 p.m.
weekdays, except as provided in §261.8
of the Board’s Rules Regarding
Awvailability of Information, 12 CFR
261.8.

FOR FURTHER INFORMATION CONTACT:
OCC: For issues relating to netting and
the calculation of risk-based capital
ratios, Roger Tufts, Senior Economic
Advisor (202/874—5070), Office of the
Chief National Bank Examiner. For legal
issues, Eugene Cantor* Senior Attorney,
Securities, Investments, and Fiduciary
Practices (202/874-5210), or Ronald
Shimabukuro, Senior Attorney, Bank
Operations and Asset Division (202/
874-4460), Office of the Comptroller of
the Currency, 250 E Street, SW.,
Washington, DC 20219.

Board of Governors: Roger Cole,
Deputy Associate Director (202/452-
2618), Norah Barger, Manager (202/452-
2402), Robert Motyka, Supervisory
Financial Analyst (202/452-3621),
Barbara Bouchard, Senior Financial
Analyst (202/452-3072), Division of
Banking Supervision and Regulation; or
Stephanie Martin, Senior Attorney (202/
452-3198), Legal Division. For the
hearing impaired only,
Telecommunications Device for the
Deaf, Dorothea Thompson (202/452-
3544).
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SUPPLEMENTARY INFORMATION:
A. Background

The international risk-based capita)
standards (Basle Accord)linclude a
framework for calculating risk-weighted
assets by assigning assets and off-
balance sheet items, including interest
and exchange rate contracts, to broad
risk categories based primarily on credit
risk. The OCC and the Federal Reserve
both adopted in 1989 similar
frameworks to assess the capital
adequacy of the banking organizations
under their supervision. Banking
organizations must hold capital against
their overall credit risk, that is,
generally, against the risk that a loss
will be incurred if a counterparty
defaults on a transaction.

Under the risk-based capital
framework, off-balance sheet items are
incorporated into risk-weighted assets
by first determining the on-balance
sheet credit equivalent amounts for the
items and then assigning the credit
equivalent amounts to the appropriate
risk category according to the obligor, or
if relevant, the guarantor or the nature
of the collateral. For many types of off-
balance sheet transactions, the on-
balance sheet credit equivalent amount
is determined by multiplying the face
amount of the item by a credit
conversion factor. For interest and
exchange rate contracts however, credit
equivalent amounts are determined by
summing two amounts: The current
exposure and thé estimated potential
future exposure.2

The current exposure (sometimes
referred to as replacement cost) ofa
contract is derived from its market
value. In most instances the initial
market value of a contract is zero.3A

1The Basle Accord is a risk-based framework that
was proposed by the Basle Committee on Banking
Supervision (Basle Supervisors’ Committee) and
endorsed by the central bank governors of the
Group of Ten (G-10) countries in July 1988. The
Basle Supervisors’ Committee is comprised of
representatives of the central banks and supervisory
authorities from the G-10 countries (Belgium,
Canada, France, Germany, Italy, Japan, Netherlands.
Sweden, Switzerland, the United Kingdom, and the
United States) and Luxembourg.

2Exchange rate contracts with an original
maturity of 14 calendar days or less and
instruments traded on exchanges that require daily
payment of variation margin are excluded from the
risk-based ratio calculations.

3An options contract has a positive value at
inception, which reflects the premium paid by the
purchaser. The value of the option may be reduced
due to market movements but it cannot become
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banking organization should mark-to-
market all of its rate contracts to reflect
the current market value of the contracts
in light of changes in the market price
of the contracts or in the underlying
interest or exchange rates. Unless the
market value of a contract is zero, one"
party will always have a positive mark-
to-market value for the contract, while
the other party (counterparty) will have
anegative mark-to-market value.

An institution holding a contract with
a positive mark-to-market value is "in-
the-money,” that is, it would have the
right to receive payment from the
counterparty if the contract were
terminated. Thus, an institution that is
in-the-money on a contract is exposed to
counterparty credit risk, since the
counterparty could fail to make the
expected payment. The potential loss is
equal to the cost of replacing the
terminated contract with a new contract
that would generate the same expected
cash flows under the existing market
conditions. Therefore, the in-the-money
institution’s current exposure on the
contract is equal to the market value of
the contract.

An institution holding a contract with
anegative mark-to-market value, on the
other hand, is "out-of-the-money” on
that contract, that is, if the contract were
terminated, the institution would have
an obligation to pay the counterparty.
The institution with the negative mark-
to-market value has no counterparty
credit exposure because it is not entitled
to any payment from the counterparty in
the case of counterparty default.
Consequently, a contract with a negative
market value is assigned a current
exposure of zero. A current exposure of
zero is also assigned to a contract with
amarket value of zero, since neither
party would suffer a loss in the event of
contract termination. In summary, the
current exposure of a rate contract
equals either the positive market value
ofthe contract or zero.

The second part of the credit
equivalent amount for rate contracts, the
estimated potential future exposure
(often referred to as the add-on), is an
amount that represents the potential
future credit exposure of a contract over
its remaining life. This exposure is
calculated by multiplying the notional
principal amountof the underlying
contract by a credit conversion factor
that is determined by the remaining
maturity of the contract and the type of

negative. Therefore, unless an option has zero
value, the purchaser of the option contract will
always have some credit exposure, which may be
greater than or less than the original purchase price,
and the sell» of the option contract will never have
credit exposure.

contract.4 The potential future credit
exposure is calculated for all contracts,
regardless of whether the mark-to-
maiket value is zero, positive, or
negative.

The potential future exposure is
added to the current exposure to arrive
at a credit equivalent amount.s Each
credit equivalent amount is then
assigned to the appropriate risk
category, according to the counterparty
or, if relevant, the guarantor or the
nature of the collateral. The maximum
risk weight applied to such rate
contracts is 50 percent.

B. Netting and Current Risk-Based
Capital Treatment

The OCC, the Board, and the Basle
Supervisors’ Committee have long
recognized the importance and
encouraged the use of netting contracts
as a means of improving interbank
efficiency and reducing counterparty
credit exposure. Netting contracts are
increasingly being used by institutions
engaging in rate contracts. Often
referred to as master netting contracts,
these arrangements typically provide for
both payment and close-out netting.
Payment netting provisions permit an
institution to make payments to a
counterparty on a net basis by offsetting
payments it is obligated to make with
payments it is entitled to receive and,
thus, to reduce its costs arising out of
payment settlements.

Close-out netting provisions permit
the netting of credit exposures if a
counterparty defaults or upon the
occurrence of another event such as
insolvency or bankruptcy. If such an
event occurs, all outstanding contracts

4For interest rate contracts with a remaining
maturity of one year or less, the factor is0% and
for those with a remaining maturity of over one
year, the factor is .5%. For exchange rate contracts
with a remaining maturity of one year or less, the
factor is 1% and for those with a remaining
maturity of over one year, the factor is 5%.

Because exchange rate contracts involve an
exchange of principal upon maturity and are
generally more volatile, they carry a higher
conversion factor. No potential future credit
exposure iscalculated for single-currency interest-
rate swaps in which payments are made based on
two floating indices (basis swaps).

5This method of determining credit equivalent
amounts for rate contracts is known as the current
exposure method, which is used by most
international banks. The Basle Accord permits,
subject to each country’s discretion, an alternative
method for determining th&credit equivalent
amount known as the original exposure method.
Under this method, the capital charge is derived by
multiplying the notional principal amount of the
contract by a credit conversion factor, which varies
according to the original maturity of the contract
and whether it is an interest or exchange rate
contract. The conversion factors, which are greater
than those used under the current exposure
method, make no distinction between current
exposure and potential future exposure.
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subject to the close-out provisions are
terminated and accelerated, and their
market values are determined. The
positive and negative market values are
then netted, or set off, against each other
to arrive at a single net exposure to be
paid by one party to the other upon final
resolution of the default or other event.
The potential for close-out netting
provisions to reduce counterparty credit
risk, by limiting an institution’s
obligation to the net credit exposure,
depends upon the legal enforceability of
the netting contract, particularly in
insolvency or bankruptcy.6 In this
regard, the Basle Accord noted that
while close-out netting could reduce
credit risk exposure associated with rate
contracts, the legal status of close-out
netting in many of the G-10 countries
was uncertain and insufficiently
developed to support a reduced capital
charge for such contracts.7 There was
particular concern that a bank’s credit
exposure to a counterparty was not
reduced if liquidators of a failed
counterparty might assert the right to
"cherry-pick,” that is, demand
performance on those contracts that are
favorable and reject contracts that are
unfavorable to the defaulting party.
Concern over "cherry-picking” led the
Basle Supervisors’ Committee to limit
the recognition of netting in the Basle
Accord. The only type of netting that
was considered to genuinely reduce
counterparty credit risk at the time the
Accord was endorsed was netting
accomplished by novation.8 Under
legally enforceable netting by novation
‘Icherry-pieking” cannot occur and,
thus, counterparty risk is genuinely
reduced. The Accord stated that the
Basle Supervisors* Committee would
continue to monitor and assess the

6The primary criterion for determining whether
a particular netting contract should be recognized
in the risk-based capital framework is the
enforceability of that netting contract in insolvency
or bankruptcy. In addition, the netting contract as
well as the individual contracts subject to the
netting contract must be legally valid and
enforceable under non-insolvency or non-
bankruptcy law, as is the case with all contracts.

7While payment netting provisions can reduce
costs and the credit risk arising out of daily
settlements with a counterparty, such provisions
are not relevant to the risk-based capital framework
since they do not in any way affect the
counterparty’s gross obligations.

8Netting by novation is accomplished under a
written bilateral contract providing that any
obligation to deliver a given currency on a given
date is automatically amalgamated with all other
obligations for the same currency and value date.
The previously existing contracts are extinguished
and a new contract, for the single net amount, is
legally substituted for the amalgamated gross
obligations. Parties to the novation contract, in
effect, offset their obligations to make payments on
individual transactions subject to the novation
contract with their rightto receive payments on
other transactions subject to the contract.



26458

effectiveness of other forms of netting to
determine if close-out netting provisions
could be recognized for risk-based
capital purposes.

The OCC and the Board'’s risk-based
capital standards provide for the same
treatment of rate contracts as the Basle
Accord, but require that banking
organizations use the current exposure
method. The banking agencies, in
adopting their standards, generally
stated they would work with the Basle
Supervisors’ Committee in its
continuing efforts with regard to the
recognition of netting provisions for
capital purposes.

C. Basle Supervisors’ Committee
Proposal

Since the Basle Accord was adopted,
a number of studies have confirmed that
close-out netting provisions can serve to
reduce counterparty risk. In response to
the conclusions of these studies, as well
as to industry support for greater
acceptance of netting contracts under
the risk-based capital framework, the
Basle Supervisors’ Committee issued a
consultative paper on April 30,1993,
proposing an expanded recognition of
netting arrangements in the Basle
Accord.”™ Under the proposal, for
purposes of determining the current
exposure of rate contracts subject to
legally enforceable bilateral close-out
netting provisions (that is, close-out
netting provisions with a single
counterparty), an institution could net
the contracts’ positive and negative
mark-to-market values.

Specifically, the Basle proposal states
that a banking organization would be
able to net rate contracts subject to a
legally valid bilateral netting contract
for risk-based capital purposes if it
satisfied the appropriate national
supervisor(s) that:

(1) In the event of a counterparty’s
failure to perform due to default,
bankruptcy or liquidation, the banking
organization’s claim (or obligation)
would be to receive (or pay) only the net
value of the sum of unrealized gains and
losses on included transactions;

(2) It has obtained written and
reasoned legal opinions stating that in
the event of legal challenge, the netting
would be upheld in all relevant
jurisdictions; and

(3) It has procedures in place to
ensure that the netting arrangements are

9 The paper is entitled "The Prudential
Supervision of Netting, Market Risks and Interest
Rate Risk.” The section applicable to netting is
subtitled "The Supervisory Recognition of Netting
for Capital Adequacy Purposes.” This paper is
available for review through the banking agencies’
Freedom of Information Offices (FOIA) or through
public information offices at the Federal Reserve
Banks or OCC District Offices.

kept under review in light of changes in
relevant law.

The Basle Supervisors’ Committee *
agreed that if a national supervisor is
satisfied that a bilateral netting contract
meets these minimum criteria, the
netting contract may be recognized for
risk-based capital purposes without
raising safety and soundness concerns.
The Basle Supervisors’ Committee’s
proposal includes a footnote stating that
if any of the relevant supervisors is
dissatisfied with the status of the
enforceability of a netting contract
under its laws, the netting contract
would not be recognized tor risk-based
capital purposes by either counterparty.

In addition, the Basle Supervisors’
Committee is proposing that any netting
contract that includes a walkaway
clause be disqualified as an acceptable
netting contract for risk-based capital
purposes. A walkaway clause is a
provision in a netting contract that
permits the non-defaulting counterparty
to make only limited payments, or no
payments at all, to the defaulter or the
estate of the defaulter even if the
defaulter is a net creditor under the
contract.

Under the proposal, a banking
organization would calculate one
current exposure under each qualifying
bilateral netting contract. The current
exposure would be determined by
adding together (netting) the positive
and negative market values for all
individual interest rate and exchange
rate contracts subject to the netting
contract. If the net market value is
positive, that value would equal the
current exposure. If the net market value
is negative or zero, the current exposure
would be zero. The add-on for potential
future credit exposure would be
determined by calculating individual
potential future exposures for each
underlying contract subject to the
netting contract in accordance with the
procedure already in place in the BaSle
Accord.10A banking organization would
then add together the potential future
credit exposure (always a positive
value) of each individual contract
subject to the netting contract to arrive
at the total potential future exposure it
has under those contracts with the
counterparty. The total potential future
exposure would be added to the net

**Under the proposal, a banking organization
could net in this manner for risk-based capital
purposes if it uses, as all U.S. banking organizations
are required to use, the current exposure method for
calculating credit equivalent amounts of rate
contracts. Organizations using the original exposure

method would use revised conversion factors until -

market risk-related capital requirements are
implemented, at which time the original exposure
method will no longer be available for netted
transactions.
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current exposure to arrive at one credit
equivalent amount that would be
assigned to the appropriate risk
category.

D. The Banking Agencies’ Proposal

The OCC and the Board concur with
the Basle Supervisors’ Committee’s
determination that the legal status of
close-out netting provisions has
developed sufficiently to support the
expanded recognition of such
provisions for risk-based capital
purposes. Therefore, the banking
agencies are proposing to amend their
respective risk-based capital standards
in a manner consistent with the Basle
Supervisors’ Committee’s proposed
revision to the Basle Accord. The
banking agencies’ proposed
amendments would allow banking
organizations regulated by the OCC and
the Federal Reserve to net the positive
and negative market values of interest
and exchange rate contracts subject to a
qualifying, legally enforceable bilateral
netting contract to calculate one current
exposure for that netting contract.

The banking agencies’ proposed
amendments would add provisions to
their standards setting forth criteria for
a qualifying bilateral netting contract
and an explanation of how the credit
equivalent amount should be calculated
for such contracts. The risk-based
capital treatment of an individual
contract that is not subject to a
qualifying bilateral netting contract
would remain unchanged.

For interest and exchange rate
contracts that are subject to a qualifying
bilateral netting contract under the
proposed standards, the credit
equivalent amount would equal the sum
of: (i) The current exposure of the
netting contract and (ii) the total of the
add-ons for all individual contracts
subject to the netting contract. (As with
all contracts, mark-to-market values for
netted contracts would be measured in
dollars, regardless of the currency
specified in the contract.) The current
exposure of the bilateral netting contract
would be determined by adding together
all positive and negative mark-to-market
values of the individual contracts
subject to the bilateral netting
contract.*! The current exposure would

"For regulatory capital purposes, the agencies
would expect that institutions would normally
calculate the current exposure of a bilateral netting
contract by consistently including all contracts
covered by that netting contract. In the'event a
netting contract covers transactions that are
normally excluded from the risk-based ratio
calculation—for example, exchange rate contracts
with an original maturity of fourteen calendar days
or less or instruments traded on exchanges that
require daily payment of variation margin—
institutions may elect to consistently either include



Federal Register / Vol. 59, No. 97 / Friday, May 20, 1994 / Proposed Rules

equal the sum of the market values if
that sum is positive, or zero if the sum
of the market values is zero or negative.
The potential future exposure (add-on)
for each individual contract subject to
the bilateral netting contract would be
calculated in the same manner as for
non-netted contracts. These individual
potential future exposures would then
be added together to arrive at one total
add-on amount.

The proposed amendments provide
that a banking organization may net, for
risk-based capital purposes, interest and
exchange rate contracts only under a
written bilateral netting contract that
creates a single legal obligation covering
all included individual rate contracts
and that does not contain a walkaway
clause. In addition, if a counterparty
fails to perform due to default,
insolvency, bankruptcy, liquidation or
similar circumstances, the banking
organization must have a claim to
receive a payment, or an obligation to
make a payment, for only the net
amount of the sum of the positive and
negative market values on included
individual contracts.

The banking agencies’ proposal
requires that a banking organization
obtain a written and reasoned legal
opinion(s), representing that an
organization’s claim or obligation, in the
event of a legal challenge, including one
resulting from default, insolvency,
bankruptcy, or similar circumstances,
would be found by the relevant court
and administrative authorities to be the
net sum of all positive and negative
market values of contracts included in
the bilateral netting contract.122 The legal
opinion normally would cover: (i) The
law of the jurisdiction in which the
counterparty is chartered or the
equivalent location in the case of
noncorporate entities, and if abranch of
the counterparty is involved, the law of
the jurisdiction in which the branch is
located; (ii) the law that governs the
individual contracts covered by the
bilateral netting contract; and (iii) the
law that governs the netting contract.

or exclude all mark-to-market values of such
transactions when determining net current
exposures.

12The Financial Accounting Standards Board
(FASB) has issued Interpretation No. 39 (FIN 39)
relating to the “Offsetting of Amounts Related to
Certain Contracts.” FIN 39 generally provides that
assets and liabilities meeting specified criteria may
be netted under generally accepted accounting
principles (GAAP). However, FIN 39 does not
specifically require a written and reasoned legal
opinion regarding the enforceability of the netting
contract in bankruptcy and other circumstances.
Therefore, under this proposal a banking
organization might be able to net certain contracts
inaccordance with FIN 39 for GAAP reporting
purposes, but not be able to net those contracts for
risk-based capital purposes.

The multiple jurisdiction requirement is
designed to ensure that the netting
contract would be upheld in any
jurisdiction where the contract would
likely be enforced or whose law would
likely be applied in an enforcement
action, as well as the jurisdiction where
the counterparty’s assets reside.

A legal opinion could be prepared by
either an outside law firm or in-house
counsel. If a banking organization
obtained an opinion on the
enforceability of a bilateral netting
contract that covered a variety of
underlying contracts, it generally would
not need a legal opinion for each
individual underlying contract that is
subject to the netting contract, so long
as the individual underlying contracts
were of the type contemplated by the
legal opinion covering the netting
contract.

The complexity of the legal opinions
will vary according to the extent and
nature of the organization’s involvement
in rate contracts. For instance, a banking
organization that is active in the
international financial markets may
need opinions covering multiple foreign
jurisdictions as well as domestic law.
The banking agencies expect that in
many cases a legal opinion will focus on
whether a contractual choice of law
would be recognized in the évent of
default, insolvency, bankruptcy or
similar circumstances in a particular
jurisdiction rather than whether the
jurisdiction recognizes netting. For
example, a U.S. institution might engage
in interest rate swaps with a non-U.S.
institution under a netting contract that
includes a provision that the contract
will be governed by U.S. law. In this
case the U.S. institution should obtain
a legal opinion as to Whether the netting
would be upheld in the U.S. and
whether the foreign courts would honor
the choice of U.S. law in default or in
an insolvency, bankruptcy, or similar
proceeding.

For a banking organization that
engages solely in domestic rate
contracts, the process of obtaining a
legal opinion may be much simpler. For
example, for an institution that is an
end-user of a relatively small volume of
domestic rate contracts, the standard
contracts used by the dealer bank may
already have been subject to the
mandated legal review. In this case the
end-user institution may obtain a copy
of the opinion covering the standard
dealer contracts, supported by the
bank’s own legal opinion.

The proposed amendments require a
banking organization to establish
procedures to ensure that the legal
characteristics of netting contracts are
kept under review in the light of
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possible changes in relevant law. This
review would apply to any conditions
that, according to the required legal
opinions, are a prerequisite for the
enforceability of the netting contract, as
well as to any adverse changes in the
law.

As with all of the provisions of the
risk-based capital standards, a banking *
organization must maintain in its files
documentation adequate to support any
particular risk-based capital treatment.
In the case of a bilateral netting contract,
a banking organization must maintain in
its files documentation adequate to
support the bilateral netting contract. In
particular, this documentation should
demonstrate that the bilateral netting
contract would be honored in all
relevant jurisdictions as set forth in this
rule. Typically, these documents would
include a copy of the bilateral netting
contract, legal opinions and any related
English translations.

The banking agencies would have the
discretion to disqualify any or all
contracts from netting treatment for risk-
based capital purposes if the bilateral
netting contract, individual contracts, or
associated legal opinions do not meet
the requirements set out in the
applicable standards. In the event of
such a disqualification, the affected
individual contracts subject to the
bilateral netting contract would be
treated as individual non-netted
contracts under the standards.

As a general matter, relevant legal
provisions for banking organizations in
the U.S. make it clear that netting
contracts with close-out provisions
enable such organizations to setoff
included individual transactions and
reduce the obligations to a single net
amount in the event of default,
insolvency, bankruptcy, liquidation or
similar circumstances.

The banking agencies’ proposal
provides that netting by novation
arrangements would not be
grandfathered under the standards if
such arrangements do not meet all of the
requirements proposed for qualifying
bilateral netting contracts. Although
netting by novation would continue to
be recognized under the proposed
standards, institutions may not have the
legal opinions or procedures in place
that would be required by the proposed
amendments. The banking agencies
believe that holding all bilateral netting
contracts to the same standards will
promote certainty as to the legal
enforceability of the contracts and
decrease the risks faced by
counterparties in the event of a default.
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E. Request for Comment

The banking agencies are seeking
comment cmall aspects of their
proposed amendments to the risk-based
capital standards. In addition, the
agencies note that under current risk-
based capital standards for individual
contracts, the degree to which collateral
is recognized in assigning the
appropriate risk weight is based on the
market value ofthe collateral in relation
to the credit equivalent amount ofthe
rate contract. The agencies are seeking
comment on the nature of collateral
arrangements and the extent to which
collateral might be recognized in
bilateral netting contracts, particularly
taking into account legal implications of
collateral arrangements (e.g., whether
the collateral pledged for an individual
transaction would be available to cover
the net counterparty exposure in the
event of legal challenge) and procedural
difficulties in monitoring collateral
levels.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the banking
agencies hereby certify that this
proposed rule will not have a significant
impact on a substantial number of small
business entities. Accordingly, a
regulatory flexibility analysis is not
required.

The banking agencies believe that a
small institution is more likely than a
large institution to enter into relatively
uncomplicated transactions under
standard bilateral netting contracts and
may need only to review a legal opinion
that has already been obtained by its
counterparties.

Executive Order 12866

It has been determined that this
proposal is not a significant regulatory
action as defined in Executive Order
12866.

Paperwork Reduction Act

The Federal Reserve has determined
that its proposed amendments, if
adopted, would not increase the
regulatory paperwork burden of banking
organizations pursuant to the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 etseqy. The OCC has
determined that there are no reporting
or recordkeeping requirements in rts
proposed amendments; accordingly, the
provisions of the Paperwork Reduction
Act do not apply-.

List of Subjects

12 CFR Part 3

Administrative practice and
procedure, Capital, National banks,

Reporting and recordkeeping
requirements, Risk.

12 CFR Part 206

Accounting, Agriculture, Banks,
Banking, Branches, Capital adequacy,
Confidential business information,
Currency, Reporting and recordkeeping
requirements, Securities», State member
banks.

12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Capital
adequacy, Holding companies,
Reporting and recordkeeping
requirements, Securities.

Comptroller ofthe Currency
Authority and Issuance

For the reasons set out in the
preamble, appendix A to part 3 of title
12, chapter 1of the Code of Federal
Regulations is proposed to be amended
as set forth below.

PART 3—MINIMUM CAPITAL RATIOS;
ISSUANCE OF DIRECTIVES

1. The authority citation for part 3 is
revised to read as follows:

Authority: 12 1XS.C. 93a, 161,1818,
1828(n), 1828 note, 1831n note, 2907 and
3909.

2. In appendix A, paragraph (c)(15*) of
section 1 is removed, paragraphs (c)(16>)
through (e)(28) are redesignated as
paragraphs (cRI5-) through (¢)(27), and a
new paragraph (c)(28) is added to read
as follows:

Appendix A—Risk-Based Capital
Guidelines

Section 1. Purpose, Applicabilityof
Guidelines, and D efinitions

* * * * *

(C)* ~J. *

(28) Walkaway clause means a provision m
a bilateral netting contract that permits a
nondefaulting counterparty to make a fewer
payment than it would make otherwise under
the bilateral netting contract, dirno payment
at ail, to-a defaulter or the estate ofa
defaulter, even if a defaulter or the estate of
a defaulter is a net creditor under the
bilateral netting contract.

3 In appendix A, paragraph (b)(5) of
section 3 is revised to read as follows:

Section 3. Risk Categories/W eightsfor On-
Balance Sheet Assetsand O ff-Balance Sheet
Items

N . . u . A

(b)* * K

(5) Off-Balance Sheet Contracts—Interest
Rate and Foreign Exchange Rate Contracts.

(i) Calculation ofcredit equivalent
amounts. The credit equivalentamount of an
off-balance sheet interest rate or foreign
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exchange rate contract is equal to the sum of
the current credit exposure (also referred to
as the replacement cost) and the potential
future credit exposure of the off-balance
sheet rate contract. The calculation of credit
equivalent amounts must be measured in
U.S. dollars, regardless of the currency or
currencies specified in the off-balance sheet
rate contract.

(A) Current creditexposure. The current
credit exposure for a.single off-balance sheet
rate contract is determined by the mark-to-
maiket value of the off-balance sheet rate
contract. If the mark-to-market value is
positive, then the current exposure is equal
to that mark-to-market value. If the mark-to-
market value is zero or negative, then the
current exposure is zero. However, in
determining its current credit exposure for
multiple off-balance sheet rate contracts
executed with a single counterparty, a bank
may net positive and negative mark-to-
market values of off-balance sheet rate
contracts if subject to a bilateral netting
contract as provided by section 3(b)(5XiiJ of
this appendix A. If the net mark-to-market
value is positive, then the current credit
exposure is equal to that net mark-to-market
value. If the net mark-to-market value is zero
or negative, then the currentexposure is zero

(B) Potential future credit exposure. The
potential future credit exposure on an off-
balance sheet rate contract, including
contracts with negative mark-to-market
values,, is estimated by multiplying the
notional principall8aby one ofthe following
credit conversion factors, as appropriate: ra-

1Foreign
ex-
Interest
:rate con- .char;lge
Remaining maturity tracts rate
i (per- eon
cents) tracts
' (per-
, cents)
One year or toss............ a 1.0
Overone year......... 0.5 5.0

in) Off-balance sheetrate contracts subject
to bilateral netting contracts. In determining
its current credit exposure for multiple off-
balance sheet rate contracts executed with a
single counterparty, a bank may net off-
balance sheet rate contracts subject to a
bilateral netting contract by offsetting
positive and negative mark-to-market values,
provided that:

(A) The bilateral netting contract is in
writing;

(B) The bilateral netting contract creates a
single legal obligation for all individual off-
balance sheet rate contracts covered by the
bilateral netting contract, and provides, in

ix*For purposes of calculating potential future
credit exposure for foreign,exchange contracts and
other similar contracts, in,which notional principal
is equivalent to cash Hows, total notional principal-
is defined as the net receipts to each party falling
due on each value date in each currency.

19No- potential future credit exposure is
calculated for single currency interestrate swaps in
which payments are made based- upon two floating
rate indices, so-called floating/floating, or basis
swaps; the credit equivalent amount is measured
solely on the basis of the current credit exposure.
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effect, that the bank would have a single
claim or obligation either to receive or pay
only the net amount of the sum of the
positive and negative mark-to-market values
on the individual off-balance sheet contracts
covered by the bilateral netting contract in
the event that a counterparty, or a
counterparty to whom the bilateral netting*
contract has been validly assigned, fails to
perform due to any of the following events:
default, insolvency, bankruptcy, or other
similar circumstances.

(C) The bank obtains a written and
reasoned legal opinion(s) that represents that
in the event of a legal challenge, including
one resulting from default, insolvency,
bankruptcy, or similar circumstances, the
relevant court and administrative authorities
would find the bank’s exposure to be the net
amount under:

(I) The law of the jurisdiction in which the
counterparty is chartered or the equivalent
location in the case of noncorporate entities,
and if a branch of the counterparty is
involved, then also under the law of the
jurisdiction in which the branch is located;

(I) The law that governs the individual off-
balance sheet rate contracts covered by the
bilateral netting contract; and

(1) The law that governs the bilateral
netting contract;

(D) The bank establishes and maintains
procedures to monitor possible changes in
relevant law and to ensure that the bilateral
netting contract continues to satisfy the
requirements of this section; and

(E) The bank maintains in its fries
documentation adequate to support the
netting of an off-balance sheet rate
contract.

(F) The bilateral netting contract is not
subject to a walkaway clause.

(iii) Risk weighting. Once the bank
determines the credit equivalent amount for
an off-balance sheet rate contract, that
amount is assigned to the risk weight
category appropriate to the counterparty, or,
ifrelevant, the nature of any collateral or
guarantee. However, the maximum weight
that will be applied to the credit equivalent
amount of such off-balance sheet rate
contracts is 50 percent.

(iv) Exceptions. The following off-balance
sheet rate contracts are not subject to the
above calculation, and therefore, are not
considered part of the denominator of a
national bank’s risk-based capital ratio:

(A) A foreign exchange rate contract with
an original maturity of 14 calendar days or
less; and

(B) Any interest rate or foreign exchange
rate contract that is traded on an exchange

19aBy netting individual off-balance sheet rate
contracts for the purpose of calculating its credit
equivalent amount, a bank represents that
documentation adequate to support the netting of
an off-balance sheet rate contract is in the band’s
files and available for inspection by the OCC. Upon
determination by the OCC that a bank’s files are
inadequate or that a bilateral netting contract may
not be legally enforceable under any one of the
bodies of law described in section 3(b)(5)(ii)(C)(I)
through (|n) of this appendix A, the underlying
individual off-balance sheet rate contracts may not
be netted for the purposes of this section.

requiring the daily payment of any variations
in the market value of the contract.

it * * it it
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the replacement cost) of the contract and (ii)
an estimate of the potential future credit
exposure over the remaining life of the

3. The table title and the introductorycontract.

text to Table 3 are revised to read as
follows:

Table 3—Treatment of Interest Rate and
Foreign Exchange Rate Contracts

The current exposure method is used to
calculate the credit equivalent amounts of
these off-balance sheet rate contracts. These
amounts are assigned a risk weight
appropriate to the obligor or any collateral or
guarantee. However, the maximum risk
weight is limited to 50 percent. Multiple off-
balance sheet rate contracts with a single
counterparty may be netted if those contracts
are subject to a qualifying bilateral netting
contract.
it it it it it

Dated: April 29,1994.

Office of the Comptroller of the Currency.
Eugene A. Ludwig,

Comptroller ofthe Currency.
Federal Reserve System
Authority and Issuance

For the reasons set out in the
preamble, parts 208 and 225 of chapter
Il of title 12 of the Code of Federal
Regulations are proposed to be amended
as set forth below.

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

1. The authority citation for part 208
continues to read as follows:

Authority: 12 U.S.C. 36, 248(a) and (c),
321-338a,371d,461,481-486,601,611,
1814,1823(j), 1828(0), 18310, 1831p-I, 3105,
3310, 3331-3351 and 3906-3909; 15 U.S.C.
78b, 781(b), 781(g), 781(i), 780-4(c)(5), 78q,
78q-1 and 78w; 31 U.S.C. 5318.

2. Appendix A to part 208 is amended
by revising section I11.E.2.; section
111.E.3.; section I11.E.5.; the last sentence
of Attachment IV; and Attachment V to
read as follows:

Appendix A to Part 208—Capital
Adequacy Guidelines for State Member
Banks: Risk-Based Measure

it it it it it

111. Procedures for Computing Weighted Risk
Assets and Off-Balance Sheet Items

ft it it it it

E. Interest Rate and Foreign Exchange Rate
Contracts

it it it it it

2. Calculation ofcredit equivalent
amounts, (a) The credit equivalent amount of
an off-balance sheet rate contract that is not
subject to a qualifying bilateral netting
contract in accordance with section IIl.E.5. of
this appendix A is equal to the sum of (i) the
current exposure (sometimes referred to as

(b) The current exposure is determined by
the mark-to-market value of the contract. If
the mark-to-market value is positive, then the
current exposure is equal to that mark-to-
market value. If the mark-to-market value is
zero or negative, then the current exposure is
zero. Mark-to-market values are measured in
dollars, regardless of the currency or
currencies specified in the contract and
should reflect changes in both interest rates
and counterparty credit quality.

(c) The potential future credit exposure on
a contract, including contracts with negative
mark-to-market values, is estimated by
multiplying the notional principal amount of
the contract by one of the following credit
conversion factors, as appropriate:

[In percent]

Ex-
Interest  change
Remaining maturity rate con- rate
tracts con-
tracts
One year or less ............ 0 1.0
Ooveroneyear.......... 0.5 5.0

(d) Examples of the calculation of credit
equivalent amounts for these instruments are
contained in Attachment V of this appendix
A.

(e) Because exchange rate contracts involve
an exchange of principal upon maturity, and
exchange rates are generally more volatile
than interest rates, higher conversion factors
have been established for foreign exchange
rate contracts than for interest rate contracts.

(f) No potential future credit exposure is
calculated for single currency interest rate
swaps in which payments are made based
upon two floating rate indices, so-called
floating/floating or basis swaps; the credit
exposure on these contracts is evaluated
solely on the basis of their mark-to-market
values.

3. Risk weights. Once the credit equivalent
amount for interest rate and exchange rate
instruments has been determined, that
amount is assigned to the risk weight
category appropriate to the counterparty, or,
if relevant, the guarantor or the nature of any
collateral.49 However, the maximum weight
that will be applied to the credit equivalent
amount of such instruments is 50 percent.

it it it it it

5. Netting. For purposes of this appendix
A, netting refers to the offsetting of positive
and negative mark-to-market values when
determining a current exposure to be used in
the calculation of a credit equivalent amount.
Any legally enforceable form of bilateral
netting (that is, netting with a single
counterparty) of rate contracts is recognized

49For interest and exchange rate contracts,
sufficiency of collateral or guaranties is determined
by the market value of the collateral or the amount
of the guarantee in relation to the credit equivalent
amount. Collateral and guarantees are subject to the
same provisions noted under section D3.B. of this
appendix A.
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for purposes of calculating tbe credit
equivalent amount provided that:

(a) The netting is accomplished under a
written netting contract that creates a single
legal obligation,covering all included
individual contracts, with the effect that the
bank would have a claim or obligation to
receive or pay, respectively, only the net
amount of the sum of the positive and
negative mark-to-market values on included
individual contracts in the event that a
counterparty, or a counterparty to whom the
contract has been validly assigned, fails to
perform due to any ofthe following events:
default, insolvency, bankruptcy, or similar
circumstances.

(b) The benk obtains a written and
reasoned legal opmion(s) representing that in
the event of a legal challenge, including one
resulting from default, insolvency,
liquidation or similar circumstances, the
relevant court and administrative authorities
would find the bank’s exposure to be such a
net amount under:

(i) The law of the jurisdiction in which the
counterparty is chartered or the equivalent
location in the case of noncorporate entities,
and if a branch of the counterparty is
involved, then also under the law of the
jurisdiction in which the branch is located;

(ii) The law that governs the individual
contracts covered by the netting contract; and

(iif) The law that governs the netting
contract.

(c) The bank establishes and maintains
procedures to ensure that the legal
characteristics of netting contracts are kept
under review in the light of possible changes
in relevant law.

(d) The bank maintains in its files
documentation adequate to support the
netting of rate contracts, including a copy of
the bilateral netting contract and necessary
legal opinions.

(i) A contract containing a walkaway
clause is not eligible for netting for purposes
of calculating the credit equivalent amount.50

(ii) By netting individual contracts for the
purpose of calculating rts credit equivalent
amount, a bank represents that it has met the
requirements of this appendix A and all the
appropriate documents are in the bank’s files
and available for inspection by the Federal
Reserve. Upon determination by the Federal
Reserve that a bank’s files are inadequate or
that a netting contract may not be legally
enforceable under any one ofthe bodies of
law described in (bKiJ through firij above,
underlying individual contracts may be
treated as though they were not subject to the
netting contract. »

(iii) The credit equivalent amount of rate
contracts that are subject to a qualifying
bilateral netting contract is calculated by
adding (A) the current exposure of the
netting contract and (B) the sum of the
estimates of the potential future credit
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exposure on all individual contracts subject
to the netting contract.

(iv) The current exposure of the netting
contract is determined by summing all
positive and negative mark-to-market values
of the individual contracts included in the
netting contract If die net sum of the mark-
to-market values is positive, then the current
exposure of the netting contract is equal to
that sum. If the net sum of the mark-to-
market values is zero or negative, then the
current exposure of the netting contract is
zero.

fviFor each individual contract includedlin
the netting contract, the potential future
credit exposure is estimated in accordance
with section E.2. of this appendix A.5*

(vi) Examples of the calculation of credit
equivalent amounts for these types of
contracts are contained in Attachment V of
this appendix A.

it ft it ft ft

Attachment IV—Credit Conversion
Factors for Off-Balance Sheet Items for
State Member Banks

ft ft if # if

* * * Qualifying netting by novation
contracts and other qualifying bilateral
netting contracts may be recognized.

ft * ft ft

Attachment V.— Calculation of Credit Equivalent Amounts for Interest Rate and Foreign Exchange Rate

Related Transactions for State Member Banks

Type of contract (remaining matu-
rity)

Notional prin-

Potential exposure 24>

Potential

€xpo- Potential expo-

cipal (dollars) cc?r?\;zr— = sure (dollars)
sion
(1) 120-day. forward foreign- ex-
change ------ - --mmmmmmmm 5,000,000 .01 50,000
(2) 120-day forward foreign ex-
change . . 6,600,000 .01 60,000
(3) 3-year single currency fixed/
floating interest rate swap .......... 10,000,000 .005 50,000
(4) 3-year single currency fixed/
floating interest rate swap ----—- 10,000,000 .005 50,000
(5) 7-year cross-currency floating/
floating, interest rate swap.......... 20,000,000 1 .05 1,000,000
Total___ i, U C e ———— 1,210,000

If contracts (1) through (5) above are subject to a qualifying bilateral

58For purposes of this section, a walkaway clause
meansa provision-in.- ftnetting contract that permits
a non-defaulting counterparty ta make lower
payments than it would make otherwise under the'
contract, or no paymentat all, to a defaulter or to

Potential expo-
sure (dollars)
(from above)

pfiills

50.000
60.000
50.000
50.000

the estate ofa defaulter, even if »defaulter or the
estate of a defaulter fs a net creditor under the
contract.

5“For purposes of calculating potential future
credit exposure for foreign exchanger contracts and'

Current exposure

Credit equiva-

Mark-to-market Current ex- lent amount
value1  Posure (dol

100,000 100300 150,000
-120,000 0 60,000
200,000 200,000 250,000
-250,000 0 50,000
- 1300,000 0 1300,000
................... E. 300,000 1,510300

netting contract, then the following applies:

Current
Mark-to-market  expo- . .
Credit equiva-
value (from sure
above) (dob lent amount

lars)
100,000
- 120,000
200,000
-250,000

other similar contracts in which notional principal
is equivalent to cash flows, total notional principal
is defined as the netreceipts to each party falling
due oiteach value date in each currency.
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1These numbers are purely for illustration.

Potential expo-
sure (dollars)
(from above)

2The larger of zero or a positive mark-to-market value.

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818(b),
1828(0), 1831i, 1843(c)(8), 1844(b), 1972(1),
3106, 3108, 3310, 3331-3351, 3907, and
3909.

2. Appendix A to part 225 is amended
by revising section 1l1.E.2., section
111.E.3.; section 1lI.E.5.; the last sentence
of Attachment |V; and Attachment V to
read as follows:

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

* it * *

. l1I. Procedures for Computing Weighted Risk
Assets and Off-Balance Sheet Items
* * * * *

E. Interest Rate and Foreign Exchange Rate
Contracts

* * * ft ft

2. Calculation ofcredit equivalent
amounts, (a) The credit equivalent
amount of an off-balance sheet rate
contract that is not subject to a
qualifying bilateral netting contract in
accordance with section IlI.E.5. of this
appendix A is equal to the sum of (i) the
current exposure (sometimes referred to
as the replacement cost) of the contract
and (ii) an estimate of the potential
future credit exposure over the
remaining life of the contract.

(b) The current exposure is
determined by the mark-to-market value
of the contract. If the mark-to-market
value is positive, then the current
exposure is equal to that mark-to-market
value. If the mark-to-market value is
zero or negative, then the current
exposure is zero. Mark-to-market values
are measured in dollars, regardless of
the currency or currencies specified in
the contract and should reflect changes
in both interest rates and counterparty
credit quality.

(c) The potential future credit
exposure on a contract, including
contracts with negative mark-to-market
values, is estimated by multiplying the
notional principal amount of the

contract by one of the following credit
conversion factors, as appropriate:

[In percent]

Inter-
est Exchange
Remaining maturity rate rate con-
con- tracts
tracts
One year or less ........... 0o 1.0
Over one year. ... 05 5.0

(d) Examples of the calculation of
credit equivalent amounts for these
instruments are contained in
Attachment V of this appendix A.

(e) Because exchange rate contracts
involve an exchange of principal upon
maturity, and exchange rates are
generally more volatile than interest
rates, higher conversion factors have
been established for foreign exchange
contracts than for interest rate contracts.

() No potential future credit exposure
is calculated for single currency interest
rate swaps in which payments are made
based upon two floating rate indices, so-
called floating/floating or basis swaps;
the credit exposure on these contracts is
evaluated solely on the basis of their
mark-to-market values.

3. Risk weights. Once the credit
equivalent amount for interest rate and
exchange raté instruments has been
determined, that amount is assigned to
the risk weight category appropriate to
the counterparty, or, if relevant, the
guarantor or the nature of any
collateral.53 However, the maximum
weight that will be applied to the credit
equivalent amount of such instruments
is 50 percent.

fc ft it ft ft

5. Netting, (a) For purposes of this
appendix A, netting refers to the .
offsetting of positive and negative mark-
to-market values when determining a
current exposure to be used in the
calculation of a credit equivalent
amount. Any legally enforceable form of

53For interest and exchange rate contracts,
sufficiency of collateral or guaranties is determined
by the market value of the collateral or the amount
of the guarantee in relation to the credit equivalent
amount. Collateral and guarantees are subject to the
same provisions noted under section HI.B. of this
appendix A.
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Current
Mark-to-market  expo- Credit equiva-
value (from sure lent mqu nt
above) (dol- ent amou
lars)
-1,300,000
+ -1,370,000 0 1,210,000

bilateral netting (that is, netting with a
single counterparty) of rate contracts is
recognized for purposes of calculating
the credit equivalent amount provided
that:

(i) The netting is accomplished under
a written netting contract that creates a
single legal obligation, covering all
included individual contracts, with the
effect that the organization would have
a claim or obligation to receive or pay,
respectively, only the net amount of the
sum of the positive and negative mark-
to-market Values on included individual
contracts in the event that a
counterparty, or a counterparty to whom
the contract has been validly assigned,
fails to perform due to any of the
following events: default, insolvency,
bankruptcy, or similar circumstances.

(ii) Tne banking organization obtains
a written and reasoned legal opinion(s)
representing that, in the event of a legal
challenge, including one resulting from
default, insolvency, bankruptcy, or
similar circumstances, the relevant
court and administrative authorities
would find the organization’s exposure
to be such a net amount under:

(A) the law of the jurisdiction in
which the counterparty is chartered or
the equivalent location in the case of
noncorporate entities and, if abranch of
the counterparty is involved, then also
under the law of the jurisdiction in
which the branch is located?

(B) the law that governs the
individual contracts covered by the
netting contract; and

(C) tne law that governs the netting
contract.

(iii) The banking organization
establishes and maintains procedures to
ensure that the legal characteristics of
netting contracts are kept uhder review
in the light of possible changes in
relevant law.

(iv) The banking organization
maintains in its files documentation
adequate to support the netting of rate
contracts, including a copy of the
bilateral netting contract and necessary
legal opinions.

(b) A contract containing a walkaway
clause is not eligible for netting for
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purposes of calculating the credit
equivalent amount.%4

(©) By netting individual contracts fo
the purpose of calculating its credit
equivalent amount, a banking
organization represents that it has met
the requirements of this appendix A and
all the appropriate documents are in the
organization’s files and available for
inspection by the Federal Reserve. Upon
determination by the Federal Reserve
that a banking organization’s files are
inadequate or that a netting contract
may not be legally enforceable under
any one of the bodies of law described
in (a)(ii) (A) through (C) above,
underlying individual contracts may be
treated as though they were not subject
to the netting contract.

(d) The credit equivalent amount of
rate contracts that are subject to a

(Qualifying bilateral netting contract is

calculated by adding (i) the current
exposure of the netting contract and (ii)
the sum of the estimates of the potential
future credit exposure on all individual
contracts subject to the netting contract.

(e) The current exposure of the netting
contract is determined by summing all
positive and negative mark-to-market
values of the individual transactions
included in the netting contract. If the
net sum of the mark-to-market values is
positive, then the current exposure of
the netting contract is equal to that sum.
If the net sum of the mark-to-market
values is zero or negative, then the
current exposure of the netting contract
is zero.
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(f) For each individual contract
included in the netting contract, the
potential future credit exposure is
estimated in accordance with section
E.2. of this appendix A.55

(9) Examples of the calculation of
credit equivalent amounts for these
types of contracts are contained in
Attachment V of this appendix A.

,‘ ; . .

it it

Attachment IV—Credit Conversion
Factors for Off-Balance Sheet Items for
Bank Holding Companies

* * * * *

* * * Qualifying netting by novation
contracts and other qualifying bilateral
netting contracts may be recognized.

it it

Attachment V.— Calculation of Credit Equivalent Amounts for Interest Rate and Foreign Exchange Rate

Related Transactions for Bank Holding Companies

Potential exposure

Type of contract (remain-
ing maturity) Notional prin-

cipal (dollars)

(1) 120-day forward foreign

exchange ... 5,000,000
(2) 120-day forward foreign

exchange ... 6,000,000
(3) 3-year single currency

fixed/floating interest

rate SWap ..ccoceniniiennens 10,000,000
(4) 3-year single currency

fixed/floating interest

rate SWap ..ccooeeeeenerennenn 10,000,000
(5) 7-year cross-currency

floating/floating  interest

rate swap ... 20,000,000

Total

+ Current exposure
Potential Credit
expo- Potential ex- e Current equivalent
sure & posure (dol- Marlf/;tl)ur:frket exposure = amount
conver- lars) (ollars)2
sion
.01 50,000 100,000 100,000 150,000
.01 60,000 -120,000 0 60,000
.005 50,000 200,000 200,000 250,000
.005 50,000 -250,000 0 50,000
.05 1,000,000 -1,300,000 0 1,000,000
1,210,000 300,000 ... 1,510,000

If contracts (1) through (5) above are subject to a qualifying bilateral netting contract, then the following applies:

TOTAl i e e e

1These numbers are purely for illustration.

Potential expo-
sure (dollars)
(from above)

50,000
60,000
50,000
50,000
1,000,000

1,210,000

2The larger of zero or a positive mark-to-market value.

S4For purposes of this section, a walkaway clause
means a provision in a netting contract that permits
a non-defaulting counterparty to make lower
payments than it would make otherwise under the
contract, or no payment at all, to a defaulter or the

estate of a defaulter, even if a defaulter or the estate

ofa defaulter is a net creditor under the contract.
%Bror purposes of calculating potential future

credit exposure for foreign exchange contracts and

Current
Mark-to-market  expo- . .
value (from sure ler?tltarilqout:x?_
above) (dol-
lars)
100,000
-120,000
200,000
-250,000
1,300,000
+ -1,370,000 0 1,210,000

other similar contracts in which notional principal
is equivalent to cash flows, total notional principal
is defined as the net receipts to each party falling
due on each value date in each currency. ,
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Board of Governors of the Federal Reserve
System.
May 17,1994,
William W. Wi iles,
Secretary ofthe Board.
[FR Doc. 94-12409 Filed 5-19-94; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFR Part 71

[Airspace Docket No. 94-ASW-1]

Proposed Alteration of VOR Federal
Airway V-234

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
realign Federal Airway V-234 between
Dalhart, TX, and Anton Ghico, NM.
Currently, V-234 has a dogleg between
those two points and this action would
realign that segment as a direct route.
V-234, when originally established as a
nonradar route, required the dogleg to
provide lateral separation from other
aircraft on adjacent airways. Radar
coverage has been established to cover
this segment of the airway, and the
necessity for the dogleg no longer exists.
This action would be beneficial to the
users of the air traffic control (ATC)
system.

DATES: Comments must be received on
or before July 5,1994.

ADDRESSES: Send comments on the
proposal in triplicate to; Manager, Air
Traffic Division, ASW-500, Docket No.
94-ASW -, Federai Aviation
Administration, 4400 Blue Mound
Road, Fort Worth, TX 76193-0500.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 am. and 5 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue SW., 4
Washington, DC 20591, telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94-
ASW -1.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
realign Federal Airway V-234 between
Dalhart, TX, and Anton Chico, NM.
Currently, V-234 has a dogleg between
those two points and this action would
realign that segment as a direct route.
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V-234 was originally established as a
nonradar route, and required the dogleg
to provide lateral separation from other
aircraft on adjacent airways. Since this
area is now covered by radar, the dogleg
is no longer necessary. This action
would be beneficial to the users of the
ATC system. Domestic VOR Federal
airways are published in paragraph
6010(a) of FAA Order 7400.9A dated
June 17,1993, and effective September
16,1993, which is incorporated by
reference in 14 CFR 71.1 (58 FR 36298;
July 6,1993). The airway listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26,1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69. ,,

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17,1993, and
effective September 16,1993, is
amended as follows:
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Paragraph 6010(a)—Domestic VOR Federal
Airways
* * * * *

V-234 (Revised]

From St. Johns, AZ, via INT St. Johns 085°
and Albuquerque, NM, 229° radiais;
Albuquerque; INT Albuquerque 103° and
Anton Chico, NM, 249° radiais; Anton Chico;
Dalhart, TX; Liberal, KS; 32 miles, 74 miles.
65 MSL, Hutchinson, KS; Emporia, KS;
Butler, MO; Vichy, MO; INT Vichy 091° and
Centralia, IL, 253° radiais; Centralia. The
airspace at and above 8,000 feet MSL
between Vichy and the INT of Vichy 091°
and St. Louis, MO, 171° radiais is excluded
during the time that the Meramec MOA is
activated by NOJAM.

Issued in Washington, DC, on May 10.
1994,

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

(FR Doc. 94-12383 Filed 5-19-94; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[1A-023-93]

RIN 1545-AR80

Deductibility of Expenses Attributable
to Business Use of a Dwelling Unit
Used as a Residence

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Partial withdrawal of a notice of
proposed rulemaking.

SUMMARY: This document withdraws a
portion of the notice of proposed
rulemaking under section 280A of the
Internal Revenue Code that was
published in the Federal Register on
July 21,1983. That notice concerns the
requirements for deductibility of
expenses, in connection with the
business use, or the rental to others, of
a dwelling unit that the taxpayer is
deemed to have used for personal
purposes during the taxable year.
DATES: This notice is effective on May
20,1994.

FOR FURTHER INFORMATION CONTACT:
Marilyn E. Brookens, (202) 622-1585
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On August 7,1980, the IRS published
in the Federal Register (45 FR 52399) a
notice of proposed rulemaking under
Internal Revenue Code (Code) section

280A relating to the deductibility of
expenses in connection with the
business use, or the rental to others, of
a dwelling unit that the taxpayer is
deemed to have used for personal
purposes during the taxable year. On
July 21,1983, the IRS published in the
Federal Register (48 FR 33320) a notice
of proposed rulemaking containing
amendments to those proposed rules.

Section 280A(c)(I)(A) of the Code
permits the deduction of certain
expenses relating to the business use of
the home if part of the home is
exclusively used on a regular basis as
the principal place of business for any
trade or business of the taxpayer.
Proposed 8§ 1.280A-2(b)(2), as amended,
provides that a taxpayer is deemed to
have a principal place of business for
each trade or business in which the
taxpayer engages. In Commissionerv.
Soliman, 113 S. Ct. 701 (1993), the
United States Supreme Court noted that,
in some cases, there may be no principal
place of business. Thus, the Service is
hereby withdrawing proposed § 1.280A-
2(b)(2), as amended.

Proposed § 1.280A-2(b)(3), as
amended, sets forth three factors to be
taken into account in determining the
location of a taxpayer’s principal place
ofbusiness when the taxpayer engages
in a single trade or business at more
than one location. The Supreme Court
in Soliman identified two primary
factors for determining whether a
taxpayer’s home is the principal place of
business in circumstances where the
taxpayer engages in the activities ofa
business at more than one location.
Because the two factors identified by the
Supreme Court differ from the three
factors set fprth in proposed § 1.280A-
2(b)(3), as amended, the IRS is hereby
withdrawing proposed § 1.28(TA-2(b)(3),
as amended.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Withdrawal of Portion of Notice of
Proposed Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, proposed 8§ 1.280A-
2(b)(2) and (b)(3), that were published in
the Federal Register (48 FR 33320, at
33324) on July 21,1983, are withdrawn.
Michael P. Dolan,

Commissioner ofInternal Revenue.
(FR Doc. 94-12293 Filed 5-19-94; 8:45 am]
BILLING CODE 4830-01-U
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DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners: Sex
Offenses Against Minors Age 12 and
Older

AGENCY: Parole Commission, Justice”
ACTION: Proposed rule.

SUMMARY: The U.S. Parole Commission
is proposing to add to its guidelines
covering offenses of “Carnal Knowledge
or Sodomy Involving Minors” a
provision increasing the offense severity
rating for any offense involving an adult
offender who has abused a position of
trust (e.g., teacher, counselor, or
physician), or involving multiple
episodes of predatory sexual behavior.
The purpose of this proposed rule is to
clarify the aggravated nature of such
crimes in relation to all other offenses
that involve non-forcible sexual
relations with a minor age 12 or older.
For the aggravated offense behaviors
described in the proposed rule, the
offense severity rating would be
increased from Category Four to
Category Seven on the guidelines at 28
CFR. 2.20.

DATES: Comments must be received by
July 19,1994,

ADDRESSES: Send comments to Office of
the General Counsel, U.S. Parole
Commission, 5550 Friendship Blvd.,
Chevy Chase, Maryland 20815.

FOR FURTHER INFORMATION CONTACT:
Richard K. Preston, Office of the General
Counsel, Telephone (301) 492-5959.
SUPPLEMENTARY INFORMATION: The U S.
Parole Commission paroling Policy
Guidelines for “Carnal Knowledge or
Sodomy Involving Minors” are to be
found at 28 CFR 2.20, Chapter Two,
Subchapter D, Para. 232 (a) through (c).
When these guideline provisions were
adopted by the Commission, offenses
involving non-forcible sex with a minor
age 12 or older were given a Category
Four offense severity rating. With
limited federal jurisdiction, such
offenses most frequently came before
the Parole Commission from military
and Indian reservations, and did not
involve aggravating factors.

Recently, however, the Commission
has had to deal with cases of a different
nature, in which the offender has
abused a significant position of trust or
has behaved in a calculating, predatory
manner toward multiple victims.
Commission practice has not been
consistent as to whether these cases
must be given parole dates within the
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guidelines, or whether the
circumstances should be treated as
“good cause” to exceed the guidelines
under 18 U.S.C. 4206(c). Accordingly,
this issue was referred to the
Commission for resolution by a majority
vote.

The policy adopted by the
Commission is reflected in the proposed
rule. The proposed rule deals with such
cases as that of a child psychiatrist who
engages in sodomy with youthful
patients under his care, a religious
counselor who has sex with his teenage
followers, a high school teacher who
seduces a student in his classroom, and
comparable offense behaviors.

Implementation

This proposed rule, if adopted, would
be applied at all initial and revocation
hearings held on or after the effective
date. It would not constitute grounds for
the reopening of a case in which a
parole date has already been granted.

Executive Order 12866 and Regulatory
Flexibility Statement

The U.S. Parole Commission has
determined that this proposed rule is
not a significant regulatory action for
the purposes of Executive Order 12866,
and the rule has therefore not been
reviewed by the Office of Management
and Budget. The rule will not have a
significant economic impact upon a
substantial number of small entities,
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b).

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, probation and parole,
prisoners.

The Proposed Rule

(2) The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

(2) 28 CFR part 2, § 2.20, Chapter 2,
Subchapter D, section 232, of the U.S.
Parole Commission Offense Behavior
Severity Index is proposed to be
amended by adding the following new
paragraph 232(d), to read as follows:

§2.20 Paroling policy guidelines:
Statement of general policy.

ir -it it it

CHAPTER TWO—OFFENSES INVOLVING
THE PERSON

it it it it

U.S. Parole Commission Offense

Behavior Severity Index
* * * * *

SUBCHAPTER D—SEXUAL OFFENSES

* * it it

232 Carnal Knowledge or Sodomy C
Involving Minors

ir it it it >

(d)
abused a position of trust (e.g., teacher,
counselor, or physician), or the offense
involved multiple instances of
predatory sexual behavior, grade as
Category Seven. Sexual behavior is
deemed predatory when the offender
repeatedly uses any trick or other device
to attract, lure, or bribe victims into the
initial contact that results in the offense.

Dated: May 6,1994.

Edward F. Reilly, Jr.,

Chairman, U.S. Parole Commission.

[FR Doc. 94-12051 Filed 5-19-94; 8:45 am]
BfLUNG CODE 4410-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2609

RIN 1212-AA64

Debt Collection by Administrative
Offset

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Proposed rule.

SUMMARY: The Pension Benefit Guaranty
Corporation (“PBGC”) is proposing to
provide for debt collection by
administrative offset. The PBGC
believes that adoption of this proposed
rule would enhance its debt collection
ability. The procedures in this proposed

rule implement administrative offset, as .

authorized by the Federal Claims
Collection Act of 1966, as amended by
the Debt Collection Act of 1982, and in
accordance with standards prescribed
by the Comptroller General of the
United States and the Attorney General
of the United States.

DATES: Comments must be received on
or before July 19,1994,

ADDRESSES: Comments may be mailed to
the Office of the General Counsel (Suite
340), Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005-4026, or hand-
delivered to the above address between
9 a.m. and 5 p.m., Monday through
Friday. Comments will be available for
public inspection at the PBGC’s
Communications and Public Affairs
Department, suite 240, at the above
address between 9 am. and 4 p.m.,
Monday through Friday.
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FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Attorney, Office of
the General Counsel (Suite 340),
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005-4026, 202-316-4125(202-326-

If the offender is an adult who has4179 for TTY and TDD). (These are not

toll-free numbers.)
SUPPLEMENTARY INFORMATION: The

Pension Benefit Guaranty Corporation
(“PBGC”) administers the pension plan
termination insurance program under
title IV of the Employee Retirement
Income Security Act of 1974, as
amended (“ERISA”) (29 FHWA 1301 et
seq.). In conjunction with the pension
plan termination insurance program,
persons (including organizations and
entities) incur various types of debts to
the PBGC, and the PBGC incurs various
types of liabilities (including
contractual obligations).

The PBGC uses various methods to
collect its debts; however, it currently
does not use administrative offset. The
PBGC anticipates that the ability to use
administrative offset, particularly
against payments to be made by other
agencies in connection with government
contracts, would enhance its debt
collection ability. Therefore, the PBGC
is proposing to add part 2609, Debt
Collection—Administrative'Offset, to its
regulations (29 CFR part 2609). (Other
debt collection tools currently available
to the PBGC include the use of
collection agencies and salary offset.
Tax refund offset potentially is available
to the PBGC.)

The Debt Collection Act of 1982,
which amended the Federal Claims
Collection Act of 1966 (31 U.S.C. 3701
et seq.), authorizes the collection of
debts owed to the United States by
administrative offset (31 U.S.C. 3716).
Administrative offset is defined as
“withholding money payable by the
United States Government to, or held by
the Government for, a person to satisfy
a debt the person owes the
Government” (31 U.S.C. 3701(a)(1)).

Before collecting a claim by
administrative offset under the Federal
Claims Collection Act, the head of an
agency must prescribe regulations on
administrative offset based on the best
interests of the United States
Government, the likelihood of collecting
a claim by administrative offset, and, for
collecting a claim by administrative
offset after the six-year period for
bringing a civil action on a claim under
28 U.S.C. 2415 has expired, the cost-
effectiveness of leaving a claim
unresolved for more than six yeérs (31
U.S.C. 3716(b)).

The Comptroller General of the
United States and the Attorney General
of the United States jointly issued
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amendments to the Federal Claims
Collections Standards (“FCCS”) (4 CFR
parts 101 through 105) to implement the
Debt Collection Act of 1982. Part 102 of
those regulations prescribes standards
for the administrative collection of
claims, including, in § 102.3, collection
by administrative offset. The FCCS do
not cover offset of debts against salaries
of federal employees (48 FR 23249, May
24,1983). (See PBGC Notice No. 89-28
(Nov. 13,1989) for the agency’s salary
offset procedures.) (See § 101.3 for other
limitations on the applicability of the
FCCS))

The FCCS use the terms “claim” and
“debt” synonymously and
interchangeably to “refer to an amount
of money or property which has been
determined by an appropriate agency
official to be owed to the United States
from any person, organization, or entity,
except another federal agency”

(8 101.2(a)). They provided that
collection by administrative offset is to
be undertaken, in accordance with an
agency’s implementing regulations, on
claims that are liquidated or certain in
amount when such collection is
determined to be feasible and not
otherwise prohibited (§ 102.3(a)). The
creditor agency is to determine whether
collection by administrative offset is
feasible on a case-by-case basis, in the
exercise of sound discretion, based on
various factors; agencies are not
required to use offset in every instance
in which there is an available source of
funds (8 102.3(a)(2)).

Except as otherwise required by law,
the procedures to be established by
agency regulations must provide the
debtor with written notice of the nature
and amount of the debt and the agency’s
intention to collect by offset,
opportunity to inspect and copy agency
records pertaining to the debt,
opportunity to obtain review within the
agency of the agency’s determination of
indebtedness, and opportunity to enter
into a written agreement with the
agency to repay the debt (“repayment
agreement”). An agency’s regulations
also must establish procedures for
making requests for offset to other
agencies holding funds payable to the
debtor and procedures for processing
requests for offset that are received from
other agencies (8§ 102.3(b)).

The FCCS provide that agencies may
not initiate administrative offset to
collect a debt under 31 U.S.C. 3716
more than 10 years after the
government’s right to collect the debt
first accrued unless facts material to its
right to collect the debt were not known
and could not reasonably have been
known by the official(s) charged with
the responsibility to discover and

collect such debts (§ 102.3(b)(3)). Nor
may agencies use administrative offset
under 31 U.S.C. 3716 with respect to
debts owed by state or local
governments or arising under the Social
Security Act, the Internal Revenue
Code, or United States tariff laws or in
cases in which collection of the type of
debt involved is “explicitly provided for
or prohibited by another statute”

(8§ 102.3(b)(4)). (Administrative offset is
not “explicitly provided for or
prohibited” by Title IV of ERISA.)
However, unless otherwise provided by
contract or law, such debts may be
collected by administrative offset under
the common law or other applicable
statutory authority. Collection by offset
against a judgment obtained by a debtor
against the United States must be
accomplished in accordance with 28
U.S.C. 3728 (which provides that the
Comptroller General shall withhold
paying that part of a judgment against
the United States that is equal to a debt
the plaintiff owes the United States)

(8 102.3(e)).

The PBGC'’s Financial Operations
Department (“FOD”) would have
primary responsibility for the new debt
collection procedures in this proposed
rule, including applying amounts
recovered by administrative offset to
multiple debts (§ 2609.3(c)), requesting
offset by other agencies (8§ 2609.5), and
processing requests for offset from other
agencies (§ 2609.6). However,
ascertaining the indebtedness and
providing notice to the debtor and
administrative review would continue
to be handled by the organizational unit
with functional responsibility for the
type of claim involved, including,
where applicable, review by the
Appeals Board (see § 2606.1(b) (5)
through (9)). For example, the Premium
Operations Division of FOD would
continue to have responsibility for
premiums, interest, and late payment
penalties, including issuing initial
determinations and reoonsideration in
accordance with part 2606 (see
§2606.1(b)(4)). (Applicable assignments
of responsibilities are set forth in the
mission and functions statements issued
by the Executive Director and included
(along with organization charts) in the
PBGC Directives Manual as section 30—
1 of Part GA (General Administration).)

Proposed § 2609.1 sets out the
purpose and scope of part 2609. The
PBGC will apply these procedures only
when it determines that collection by
administrative offset of a claim that is
liquidated or certain in amount is
feasible and not otherwise prohibited.
As stated in proposed 8 2609.3(a), the
PBGC will determine whether collection
by administrative offset is feasible on a
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case-by-case basis, in the exercise of
sound discretion, as provided in the
FCCS (8 102.3(a)(2)). (The PBGC
generally will not offset against plan
benefits.)

Proposed § 2609.3 also reiterates
FCCS provisions regarding the
acceptance of a repayment agreement in
lieu of offset and how to apply amounts
collected by administrative offset on
multiple debts (§ 102.3(b)(2) (i) and (g)).
Proposed § 2609.2 defines various terms
(e.g., “repayment agreement”) used in
this part of the regulations.

Proposed § 2609.4 addresses the
procedures that the PBGC generally
must complete before effecting
administrative offset against a payment
owed to a debtor. The FCCS do not
require, however, that an agency
duplicate procedures provided in
connection with the same debt under
other statutory or regulatory authority.
(8 102.3(b)(2)(ii)). Accordingly, the
PBGC would not do so (proposed
§ 2609.4(a)). Thus, for example, if the
PBGC were to use administrative offset
to collect a debt for premiums, interest,
and late payment penalties, it would not
duplicate any procedural protection
previously provided under part 2606.

The FCCS provide that whenever an
agency is required to afford a debtor
with a hearing or review within the
agency, the agency must provide a
reasonable opportunity for an oral
hearing when: (1) An applicable statute
authorizes or requires the agency to
consider waiver of the indebtedness
involved, the debtor requests such
waiver, and the waiver determination
turns on an issue of credibility or
veracity, or (2) the debtor requests
reconsideration of the debt and the
agency determines that the question of
the indebtedness cannot be resolved by
areview of the documentary evidence
(8 102.3(c)(1)). However, an agency need
not provide oral hearings with respect to
debt collection systems in which
determinations of indebtedness or
waiver rarely involve issues of
credibility or veracity and the agency
has determined that review of the
written record ordinarily is an adequate
means to correct prior mistakes. In
administering such a system, the agency
is not required to sift through all
requests received in order to accord oral
hearings in those few cases which may
involve issues of credibility or veracity.
(Section 102.3(c)(2).)

Based on its experience, the PBGC has
determined that with respect to its debt
collection system, review of the written
record ordinarily is adequate, and,
therefore, part 2609 does not provide for
oral hearings. (When reviewing
determinations described in § 2606.1(b)
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(5) through (9), the Appeals Board may,
at its discretion, permit an opportunity
to appear or to present witnesses
(82606.56).)

If the debtor does not submit a timely
request for administrative review (see
proposed § 2609.4(c)(1)), or if upon -
review the PBGC has notified the debtor
of its decision that a debt is owed (see
proposed § 2609.(c)(3)), then the PBGC
may pursue administrative offset
without further notice to the debtor (see
also proposed § 2609.4(g)).

Proposed § 2609.4(d) provides that the
PBGC will not consider entering a
repayment agreement in lieu of offset
unless a debtor submits information
regarding the debtor’s financial
condition, including specified financial
statement information (paragraph
(d)(1)). The PBGC may require
appropriate security as a condition of
accepting a repayment agreement in lieu
of offset (paragraph (d)(2)).

Proposed § 2609.4(e), as authorized by
the FCCS (8 102.3(b)(5)), provides that
the PBGC may effect administrative
offset prior to completion of the
procedures specified in paragraphs (b)
and (c) under certain circumstances (in
particular, to avoid prejudicing the
Government’s ability to collect the
debt). Under the special rule in
§2622.9(c) of this chapter, the PBGC
need not follow certain procedures
when it believes that its ability to assert
or obtain payment of liability incurred
upon termination of a single-employer
plan is in jeopardy. The PBGC views
any case in which it applies § 2622.9(c)
as one that would meet the criteria in
proposed § 2609.4(e)(1) and therefore a
case in which it could effect
administrative offset prior to the
completion of the specified procedures.
Proposed § 2609.4(e)(2) reflects this
view.

Proposed 8§ 2609.5 and 2609.6
prescribe procedures for making
requests for offset to other agencies and
for processing requests for offset from
other agencies, respectively. Any PBGC
requests for administrative offset against
amounts due and payable from the Civil
Service Retirement and Disability Fund
would be made in accordance with
applicable Office of Personnel
Management (“OPM?”) regulations
(Agency Requests to OPM for Recovery
of a Debt from the Civil Service
Retirement and Disability Fund, 5 CFR
part 831, subpart R), as well as
applicable provisions of the FCCS. As
provided in the FCCS, (§ 102.3(d)), the
PBGC generally will comply with
requests from other agencies to initiate
administrative offset unless the
requesting agency has not complied
with the applicable provisions of the

FCCS or the offset would be otherwise
contrary to law (proposed § 2609.6(a)).

E .0.12866 and the Regulatory
Flexibility Act

The PBGC has determined that this
action is not a “significant regulatory
action” under the criteria set forth in
Executive Order 12866 because the rule
would not have an annual effect on the
economy of $100 or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities,
create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866. The purpose of the rule is
to enhance the PBGC'’s debt collection
ability. The procedures will be triggered
only by a failure to pay a debt already
owed.

For the same reason, the PBGC
certifies that, if adopted, this proposed
rule will not have a significant
economic effect on a substantial number
of small entities. Accordingly, as
provided in section 605 of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), sections 603 and 604 do not
apply.

List of Subjects in 29 CFR Part 2609

Administrative, Practice and
procedure, Claims.

For the reasons set forth above, the
PBGC proposes to amend subchapter A,
chapter XXV1 of 29 CFR by adding a
new part 2609 to read as follows:

PART 2609—DEBT COLLECTION—
ADMINISTRATIVE OFFSET

Sec.

2609.1 Purpose and scope.

2609.2 Definitions.

2609.3 Application of Federal Claims
Collection Standards.

2609.4 Administrative offset procedures.

2609.5 PBGC requests for offset to other
agencies.

2609.6 Requests for offset from other
agencies.

Authority: 29 U.S.C. 1302(b); 31 U.S.C.
3701, 3716; 4 CFR part 102.

§2609.1 Purpose and scope.

(@) Purpose. This part prescribes
procedures for debt collection by
administrative offset, as authorized by
the Federal Claims Collection Act (31

26469

U.S.C. 3716), and consistent with
applicable provisions of the Federal
Claims Collection Standards.

(b) Scope. The procedures in this part
apply when the PBGC determines that
collection by administrative offset of a
claim that is liquidated or certain in
amount is feasible and not otherwise
prohibited or when another agency
seeks administrative offset against a
payment to be made by the PBGC.

§ 2609.2 Definitions.

For purposes of this part:

Administrative offset has the meaning
set forth in 31 U.S.C. 3701(a)(1).

Agency means an executive or
legislative agency (within the meaning
of 31 U.S.C. 3701(a)(4)).

Claim and debt, as defined in the
Federal Claims Collection Standards (4
CFR 101.2(a)), are used synonymously
and interchangeably to refer to an
amount of money or property which has
been determined by an appropriate
agency official to be owed to the United
States from any person, organization, or
entity, except another Federal agency.

Federal Claims Collection Act means
the Federal Claims Collection Act of
1966, as amended (31 U.S.C. 3701 et.
seq.).

Federal Claims Collection Standards
means 4 CFR parts 101 through 105,
which are regulations issued jointly by
the Comptroller General of the United
States and the Attorney General of the
United States that implement the
Federal Claims Collection Act.

PBGC means the Pension Benefit
Guaranty Corporation.

Repayment agreement means a
written agreement by a debtor to repay
a debt to the PBGC.

§2609.3 Application of Federal Claims
Collection Standards.

The PBGC will determine the
feasibility of collection by
administrative offset, whether to accept
a repayment agreement in lieu of offset,
and how to apply amounts collected by
administrative offset on multiple debts
as provided in the Federal Claims
Collection Standards (4 CFR 102.3).

@ Feasibility. The PBGC will
determine whether collection by
administrative offset is feasible on a
case-by-case basis in the exercise of
sound discretion. In making such
determinations, the PBGC will consider:

(1) Whether administrative offset can
be accomplished, both practically and
legally;

(2) Whether administrative offset is
best suited to further and protect all
governmental interests;

(3) In appropriate circumstances, the
debtor’s financial condition; and
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(4)  Whether offset would tend to
interfere substantially with or defeat the
purposes of the program authorizing the
payments against which offset is
contemplated.

(b) Repayment agreements. The PBGC
will exercise its discretion in
determining whether to accept a
repayment agreement in lieu of offset,
balancing the Government’s interest in
collecting the debt against fairness to
the debtor. If the debt is delinquent
(within the meaning of 4 CFR 101.2(b))
and the debtor has not disputed its
existence or amount, the PBGC will
accept a repayment agreement in lieu of
offset only if the debtor is able to
establish that offset would result in
undue financial hardship or would be
against equity and good conscience.

(c) Multiple debts. When the PBGC
collects multiple debts by
administrative offset, it will apply the
recovered amounts to those debts in
accordance with the best interests of the
United States, as determined by the
facts and circumstances of the particular
case, paying special attention to
applicable statutes of limitations.

§ 2609.4 Administrative offset procedures.

(a) General. Except as otherwise
required by law or as provided in
paragraph (e) of this section, the PBGC
will not effect administrative offset
against a payment to be made to a
debtor prior to the completion of the
procedures specified in paragraphs (b)
and (c) of this section. However* the
PBGC will not duplicate any notice or
other procedural protection it
previously provided in connection with
the same debt under some other
statutory or regulatory authority, such as
part 2606 of this subchapter.

(b) Notice. The PBGC will provide
written notice informing the debtor of
the following:

(1) The nature and amount of the
debt, and the PBGC'’s intention to collect
by offset;

(2) That the debtor may inspect and
copy PBGC records pertaining to the
debt in accordance with part 2603 or
part 2607 of this subchapter, as
applicable (access under the Freedom of
Information Act (5 U.S.C. 552) or the
Privacy Act (5 U.S.C. 552a),
respectively);

(3) How and from whom the debtor
may obtain administrative review of a
determination of indebtedness;

(4) The facts and circumstances that
the PBGC will consider in determining
whether to accept a repayment
agreement in lieu of offset; and

(5) If the PBGC has not previously
demanded payment of the debt, the date

by which payment must bo made to
avoid further collection action.

(c) Administrative review. (1) A debtor
may obtain review within the PBGC of
a determination of indebtedness by
submitting a written request for review,
designated as such, to the PBGC official
specified in the notice of indebtedness.
Unless another regulation in this
chapter specifies a different period of
time, such a request must be submitted
within 30 days after the date of a PBGC
notice under paragraph (b) of this
section.

(2) A request for review must:

(i) State the ground(s) on which the
debtor disputes the debt; and

(ii) Reference all pertinent
information already in the possession of
the PBGC and include any additional
information believed to be relevant.

(3) The PBGC Will review a
determination of indebtedness, when
requested to do so in a timely manner.
The PBGC will issue a written decision,
based on the written record, and will
notify the debtor of its decision.

(D) The review will be conducted by
an official of at least the same level of
authority as the person who made the
determination of indebtedness; and

(if) The notice of the PBGC’s decision
on review will include a brief statement
of the reason(s) why the determination
of indebtedness has or has not been
changed.

(4) Upon receipt of a request for
administrative review, the PBGC may,
in its discretion, temporarily suspend
transactions in any of the debtor’s
accounts maintained by the PBGC. If the
PBGC resolves the dispute in the
debtor’s favor, it will lift the suspension
immediately.

(d) Repayment agreement in lieu of
offset. (1) The PBGC will not consider
entering a repayment agreement in lieu
of offset unless a debtor submits a copy
of the debtor’s most recent audited (or
if not available, unaudited) financial
statement (with balance sheets, income
statements, and statements of changes in
financial position), to the extent such
documents have been prepared, and
other information regarding the debtor’s
financial condition [e.g., the types of
information on assets, liabilities,
earnings, and other factors specified in
in paragraphs (b)(3) through (b)(7) of
§2622.6 of this chapter).

(2) The PBGC may require appropriate
security as a condition of accepting a
repayment agreement in lieu of offset.

(e) Exception. (1) The PBGC may
effect administrative offset against a
payment to be made to the debtor prior
to completing the procedures specified
in paragraphs (b) and (c) of this section
if:
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(D) Failure to take the offset would
substantially prejudice the government’s
ability to collect the debt; and

(ii) The time before the payment is to
be made does not reasonably permit the
completion of those procedures.

(2) The PBGC has determined that a
case in which it applies the special rule
in 8 2622.9(c) of this chapter meets the
criteria in paragraph (e)(1) of this
section.

(3) If the PBGC effects administrative
offset against a payment to be made to
debtor prior to completing the
procedures specified in paragraphs (b)
and (c) of this section, the PBGCv-

(i) Will promptly complete those
procedures; and

(if) Will promptly refund any amounts
recovered by offset but later found not
to be owed to the Government.

§ 2609.5 PBGC Requests for offset by
other agencies.

(@) General. The PBGC may request
that funds payable to its debtor by
another agency be administratively
offset to collect a debt owed to the PBGC
by the debtor. A PBGC request for
administrative offset against amounts
due and payable from the Civil Service
Retirement and Disability Fund will be
made in accordance with 5 CFR part
831, supbart R (Agency Requests to
OPM for Recovery of a Debt from the
Civil Service Retirement and Disability
Fund).

(b) Certification. In requesting
administrative offset, the Director of the
Financial Operations Department (or a
department official designated by the
Director) will certify in writing to the
agency holding funds of the debtor—

(1) That the debtor owes the debt
(including the amount) and that the
PBGC has fully complied with the
provisions of 4 CFR 102.3; and

(2) In a request for administrative
offset against amounts due and payable
from the Civil Service Retirement and
Disability Fund, that the PBGC has
complied with applicable statutes and
the regulations and procedures of the
Office of Personnel Management.

§ 2609.6 Requests for offset from other
agencies.

(@) General. As provided in the
Federal Claims Collections Standards (4
CFR 102.3(d)), the PBGC generally will
comply with requests from other
agencies to initiate administrative offset
to collect debts owed the United States
unless the requesting agency has not
complied with the applicable provisions
of the Federal Claims Collection
Standards or the offset would be
otherwise contrary to law.

(b) Submission ofrequests. (1) Any
agency may request that funds payable
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to its debtor by the PBGC be
administratively offset to collect a debt
owed to such agency by the debtor by
submitting the certification described in
paragraph (c) of this section.

(2) All such requests should be
directed to the Director, Financial *
Operations Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005-4026.

(©) Certification required. The PBGC
will not initiate administrative offset in
response to a request from another
agency until it receives written
certification from the requesting agency,
signed by an appropriate agency official,
that the debtor owes the debt (including
the amount) and that the requesting
agency has fully complied with the
provisions of 4 CFR 102.3 (with a
citation to the agency’s own
administrative offset regulations).

Issued in Washington, D.C. this 17th day
of May, 1994.
Martin Slate,
Executive Director Pension Benefit Guaranty
Corporation.
[FR Doc. 94-12426 Filed 5-19-94; 8:45 am]
BILUNG CODE 7708-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Kentucky Regulatory Program

AGENcY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment. ,,

suMMARY: OSM is announcing receipt of
a proposed amendment to the Kentucky
regulatory program (hereinafter referred
to as the Kentucky program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment consists of
revisions to Kentucky Administrative
Rules (KAR) pertaining to small
operator assistance. The amendment is
intended to revise the Kentucky
program to be consistent with changes
in SMCRA enacted by Congress as part
of the Energy Policy Act of 1992.

DATES: Written comments must be
received on or before 4 p.m. [e.d.t] on
June 20,1994. Ifrequested, a public
hearing on thé proposed amendment
will be held at 10 a.m. [e.d.t] onJune 14,
1994. Requests to speak at the hearing
must be received on or before 4 p.m.
[e.d.t] onJune 6,1994. Any disabled

individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT.

ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to: William
J. Kovacic, Director, Lexington Field
Office, at the address listed below.
Copies of the Kentucky program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below, dining normal business hours,

Monday through Friday excluding

holidays. Each requestor may receive

one free copy of the proposed
amendment by contacting OSM’s

Lexington Field Office.

William J. Kovacic, Director, Lexington
Field Office, Office of Surface Mining
Reclamation and Enforcement, 2675
Regency Road, Lexington, Kentucky
40503, Telephone: (606) 233-2896.

Department of Surface Mining
Reclamation and Enforcement, No. 2
Hudson Hollow Complex, Frankfort,
Kentucky 40601, Telephone: (502)
564-6940.

FOR FURTHER INFORMATION CONTACT:

William J. Kovacic, Director, Lexington

Field Office, Telephone: (606) 233—

2896.

SUPPLEMENTARY INFORMATION:

I. Background on the Kentucky
Program

On May 18,1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Background
information on the Kentucky program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the May 18,1982, Federal Register (47
FR 21404). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR917.11, 917.15, 917.16 and
917.17.

1. Description of the Proposed
Amendment

By letter dated April 26,1994
(Administrative Record No. KY-1278),
Kentucky submitted a proposed
amendment to 405 KAR 7:080. The
amendment was submitted in response
to amendments to SMCRA enacted by
Congress as part of the Energy Policy
Act of 1992.

Kentucky proposes to revise the
services provided under the Small
Operator Assistance Program (SOAP) to
include:
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A. Engineering analyses and designs
necessary for the determination of
probable hydrologic consequences of
mining and reclamation operations;

B. Performance of geologic drilling;

C. Collection of cultural, historic and
archaeological resources information
and preparation of necessary reports;

D. Performance of preblasting surveys;

E. Collection of environmental resource
information and the preparation of
plans for the protection of fish and
wildlife; and

F. Development of certain cross
sections, maps and plans required in
permit applications.

The proposed rule also revises the
eligibility criteria for assistance by
applying coal production limitations to
the twelve months immediately
following the date the permit is issued
instead of the term of the permit or the
first five years of the issuance,
whichever is shorter.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM iis seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. Ifthe amendment is deemed
adequate, it will become part of the
Kentucky program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commentor’s recommendations.
Comments received after the time
indicated under pATEs or at locations
other than the Lexington Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4 p.m. [e.d.t] on June 6,
1994. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to speak at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
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Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION cONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National

Environmental Policy Act (42 U.S.C.

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 etseq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 16r 1994.
Ronald C. Recker,
Acting Assistant Director, Eastern Support

(FR Doc. 94-12361 Filed 5-19-94; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 917

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM).

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Kentucky
regulatory program (hereinafter referred
to as the Kentucky program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment consists of five
bills amending Kentucky Revised
Statutes (KRS) Chapter 350 that were
enacted by the 1994 Regular Session of
the Kentucky General Assembly and
signed into law by the Governor. The
amendment is intended to implement

the remining provisions of the Federal

Energy Policy Act of 1992, to improve

the operational efficiency of the

Kentucky program, and to revise the

Kentucky program to be consistent with

the corresponding Federal rules and

SMCRA.

DATES: Written comments must be

received on or before 4 p.m. [e.d.t] on

June 20,1994. If requested, a public

hearing on the proposed amendment

will be held at 10 a.m. [e.d.t] on June 14,

1994. Requests to speak at the hearing

must be received on or before 4 p.m.

[e.d.t] on June 6,1994. Any disabled

individual who has need for a special

accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION

CONTACT.

ADDRESSES: Written comments and

requests to speak at the hearing should

be mailed or hand delivered to: William

J. Kovacic, Director, Lexington Field

Office, at the address listed below.
Copies of the Kentucky program, the

proposed amendment, listing of any

scheduled public hearings, and all
written comments received in response
to this document will be available for
review at the addresses listed below,

Monday through Friday, 9 am. to 4

p.m., excluding holidays.

Each requestor may receive one free
copy of the proposed amendment by
contacting OSM’s Lexington Field
Office.

William J. Kovacic, Director, Lexington
Field Office, Office of Surface Mining
Reclamation and Enforcement, 2675
Regency Road, Lexington, Kentucky
40503, Telephone: (606) 233-2896.

Department of Surface Mining
Reclamation and Enforcement, No. 2
Hudson Hollow Complex, Frankfort,
Kentucky 40601, Telephone: (502)
564-6940.

FOR FURTHER INFORMATION CONTACT:

William J. Kovacic, Director, Lexington

Field Office, Telephone: (606) 233-

2896.

SUPPLEMENTARY INFORMATION:

I. Background on the Kentucky
Program

On May 18,1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Background
information on the Kentucky program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the May 18,1982, Federal Register (47
FR 21404). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR917.11, 917.15, 917.16 and
917.17.
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Il. Description ofthe Proposed
Amendment

By letter dated April 29,1994
(Administrative Record No. KY-1279),
Kentucky submitted a proposed
amendment containing five bills
amending KRS Chapter 350 that were
enacted by the 1994 Regular Session of
the Kentucky General Assembly and
signed into law by the Governor. The
contents of the five bills are as follows:

Senate Bill 208

S.B. 208 implements in Kentucky law,
the remining provisions of the Federal
Energy Policy Act of 1992:

It eliminates blocking of future
permits to an applicant with an
unabated violation, if the unabated
violation results from an unanticipated
event or condition at an operation under
aremining permit held by the applicant
on lands eligible for remining. It also
defines the terms “unanticipated event
or condition" and "lands eligible for
remining.” This authority terminates on
September 30, 2004.

It reduces the period of responsibility
for revegetation success from five years
to two years for remaining operations.
This authority terminates on September
30,2004.

It makes remined areas again eligible
for expenditure of Abandoned Mine
Land funds after release or forfeiture of
the performance bond.

Sentate Bill 214

S.B. 214 requires the Natural
Resources and Environmental
Protection Cabinet (NREPC) to notify the
secretary of the Transforation Cabinet
every six months of permits issued for
mine openings, and mine closing under
the authority of the NREPC.

Senate Bill 249

S.B. 249 is a “housekeeping” bill that
also addresses some issues previously
raised by OSM:

It expands the definition of the term
“surface coal mining operations” to
expressly include extraction of coal
from coal refuse piles.

It expands the definition of the term
“person” to expressly include
instrumentalities of government,
including any publicly-owned utility or
publicly-owned corporation.

It deletes an exception that currently
allows a hearing officer to close an
administrative hearing to the public.
Under the bill, all hearings conducted
pursuant to KRS Chapter 350 would be
open to the public.

It moves language from KRS 350.0305
to 350.0301 granting the rightto a
public hearing on NREPC
determinations and certain procedures

thereof. With this change, KRS 350.0301
relates to administrative hearings,
whereas 350.0305 relates to appeals to
Franklin Circuit Court from final cabinet
orders resulting from administrative
hearings.

It provides that a person aggrieved by
a final order resulting from an
administrative hearing on a notice of
noncompliance, an order for cessation
and immediate compliance, an
assessment of civil penalties, or a bond
forfeiture, may appeal in accordance
with KRS 350.032 which provides,
among other things, that the order may
be appealed either to Franklin Circuit
Court or the Circuit Court in the county
where the mine is located.

It deletes old language from KRS
350.255 that has been replaced by new
language in 350.0301, so that 350.255
now relates only to petitions requesting
that the cabinet promulgate
administrative regulations.

House Bill 338

H.B. 338 places upon underground
coal mines the same obligation to
replace damaged water supplies that
currently exist only for surface coal
mines.

House Bill 707

H.B. 707 allows extensions of the
underground mining area that are not
incidental boundary revisions and do
not include planned subsidence or other
new proposed surface disturbances, to
be made by application for a major
revision to the permit rather than by
application for an amendment to the
permit.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Kentucky program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commentor’s recommendations.
Comments received after the time
indicated under pATEs or at locations
other than the Lexington Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
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under FOR FURTHER INFORMATION
CONTACT by 4 p.m. [e.d.t] onJune 6,
1994. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to speak at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. 'A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),



26474

decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 etseq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal Regulations.

List of Subjects in 30 CFR Part 917

Intergovernmental relations. Surface
mining, Underground mining.

Dated: May 16,1994.
Ronald C. Recker,

Acting Assistant Director, Eastern Support
Center.

(FR Doc. 94-12362 Filed 5-19-94; 8:45 ami
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-94-023]
RIN 2U5-AE47

Drawbridge Operation Regulations;
Pamunkey River, West Point, VA

AGENCY: Coast Guard, DOT.
AcTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Coast Guard is issuing a
revised proposed rule for the operation
of the drawbridge; SR 33, across
Pamunkey River, mile 1.0, located in
West Point, Virginia. The original
Notice of Proposed Rulemaking
eliminated bridge openings to all vessels
between the hours of 7a.m. to 9 a.m,,
12 noonto 1 p.m. and 4 p.m. to 6 p.m.
Monday through Friday, except Federal
holidays. The revised supplemental
proposed rule restricts only commercial
fishing and crabbing vessels and
recreational vessels from opening the
bridge between the hours of 7a.m. to 9
a.m., 12 noon to 1 p.m, and 4 p.m. to

6 p.m. The remaining times those
vessels are restricted to opening the
bridge on the hour, Monday through
Friday, except Federal holidays. The -
proposed changes to these regulations
are, to the extent practical and feasible,
intended to provide for regularly
scheduled drawbridge openings to help
reduce motor vehicle traffic delays and
congestion on the roads and highways
linked by this drawbridge, while still
providing for the reasonable needs of
navigation.

DATES: Comments must be received on
or before July 19,1994.

ADDRESSES: Comments may be mailed to
Commander (ob), Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704—5004, or
may be delivered to room 109 at the
same address between 8 a.m. and 4
p.m., Monday through Friday, except
Federal holidays. The telephone number
is (804) 398-6222. Comments will
become part of this docket and will be
available for inspection or copying at
room 109, Fifth Coast Guard District.
FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator.
Fifth Coast Guard District, (804) 398-
6222.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data.

Federal Register / Vol. 59, No. 97 / Friday, May 20, 1994 / Proposed Rules

views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD05—94-023) and the specific
section of this proposal to which each
comment applies, and give the reason
for each comment. The Coast Guard
requests that all comments and
attachments be submitted in an
unbound format suitable for copying
and electronic filing. If not practical, a
second copy of any bound material is
requested. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Commander
(ob) at the address under ADDRESSES.
The request should include reasons why
a hearing would be beneficial. If it
determines that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and placed announced
by a later notice in the Federal Register.

Drafting Information

The principal persons involved in
drafting this document are bill H.
Brazier, Project Officer, and LT Monica
L. Lombardi, Project Attorney, Fifth
Coast Guard District.

Background and Purpose

The original proposal was published
on November 26,1993, in the Federal
Register (58 FR 62303). Public Notice 5-
818 was distributed for comment
November 8,1993. Both Notices
announced that a proposal was being
considered to restrict openings ofthe
Eltham Bridge to all vessels during
morning, noon, and evening rush hours,
between the hours of 7am. to 9 a.m.,
12 noonto 1 p.m. and 4 p.m. to 6 p.m.,
Monday through Friday, except Federal
holidays. The bridge would continue to
open on signal at all other times.

As a result of the proposed rule and
the public notice, comments were
received from the maritime community
and the motoring public. The motorists
all were in favor of the proposed
restrictions during peak traffic hours to
reduce traffic disruption, delays,
congestion and minor accidents. The
commercial marine industry was
opposed to restricting the openings,
based on economic impact concerns,
safety and tidal navigational
requirements.

Following further investigation by the
Coast Guard, it was determined that the
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major cause of traffic congestion due to
bridge lifts for the Eltham Bridge was
contributed to by commercial
fisherman, crabbers and recreational
boaters requesting frequent bridge lifts
during rush hour traffic periods. These
mariners, for the most part, could pass
through without a bridge lift, by
lowering their antennae. The remainder
of the maritime industry, consisting of
piloted vessels and large tugs and
barges, passing through this bridge is
very sporadic. The bridge tender’s logs
only reflected 4 or 5 bridge lifts per
month for these vessels.

The Virginia Department of
Transportation, in an effort to improve
this situation, has requested these
revised proposed regulations. It agreed
to changing the original request by
excluding larger classes of maritime
vessels from the restrictions, and to
placing new restrictions on commercial
fishing and crabbing vessels and
recreational vessels which create most
of the problems.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under the order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26,1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. This
finding is based on the fact that most
commercial marine interest are exempt
from the restrictions. The new small
fishing boats that will be affected will
not be unduly restricted from using the
bridge since hourly openings will be
provided and the majority of these
vessels can pass beneath the bridge by
lowering their antennas.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C 601 et seq.), die Coast Guard
must consider whether this proposal, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities” include independently owned
and operated small businesses that are
not dominant in their field and that
otherwise qualify as “small business
concerns” under section 3 of the Small
Business Act (15 U.S.C. 632). Even
though commercial crabbers and small

fishing vessel operators would be
restricted under the proposed
regulations, the Coast Guard believes
the proposed opening schedule for these
operators is not unduly restrictive.
These vessel operators can still crab and
fish, but they will have to time their
requests for openings of the bridge to
coincide with the proposed new
schedule. This should not cause any
economic hardship- Because it expects
the impact of this proposal to be
minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal under the principles and
criteria contained in Executive Order
12612, and has determined that this
proposal does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment. t

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that under section
2.B.2.9.(5) of Commandant Instruction
M16475.1B, this rule is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination statement has been
prepared and placed in the rulemaking
docket.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations
In consideration of the foregoing, the
Coast Guard proposes to amend part 117

of Title 33, Code of Federal Regulations
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05.1(g).

2. Section 117.1023 is added to read
as follows:

§117.1023 Pamunkey River.

(a) The draw of the Eltham Bridge
(SR33/30), mile 1.0, located in West
Point, Virginia, shall open on signal,;
except that, the bridge need not open for
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commercial crabbing and fishing vessels
and recreational vessels on Mondays
through Fridays, except Federal
Holidays, from 7 am. to 9 a.m., 12 noon
to 1 p.m.and 4 p.m. to 6 p.m.; at all
other times, the bridge will open for
these vessels only on the hour, Monday
through Friday, except Federal holidays.

(b) Public vessels of the United States
and vessels in an emergency involving
danger to life or property shall be
passed at any time.

Dated: May 2,1994.
W.T. LeLand,
Hear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.
[FR Doc. 94-12406 Filed 5-19-94; 8:45 am]
BILLING CODE 49KM4-M

33 CFR Part 165
[CGD01-94-026]
RIN 2115-AA97

Safety Zone; Bristol Fourth of July
Fireworks, Bristol Harbor, Bristol, Rl

AGENCcY: Coast Guard, DOT-
AcTIoN: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a safety zone for the Bristol
Fourth of July Fireworks celebration.
The event, sponsored by the Bristol’s
Fourth of July Committee, will take
place on Monday, July 4,1994 from 9:30
p.m. until 10 p.m. This safety zone in
the Bristol Harbor is needed to protect
the boating public from the hazards
associated with the exploding of
pyrotechnics in the area.

DATES: Comments must be received on
or before June 20,1994.

ADDRESSES: Comments should be
mailed to Supervisor, United States
Coast Guard Marine Safety Field Office,
New Bedford, 918 Rodney French Blvd.
New Bedford, MA 02744-1223 or may
be delivered between 7:30 am. and 4
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant J.C. Wong, Supervisor, Coast
Guard Marine Safety Field Office New
Bedford (508) 999-0072.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their name
and address, identify this notice
(CGD01-94-026), the specific section of
the proposal to which their comments
apply, and give reason for each
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comment. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments. The Coast Guard
plans no public hearing. Persons may
request a public hearing by writing to
the Project Manager at die address
under ADDRESSES. If it is determined
that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The drafters of this notice are LT J.C.
Wong, Project Manager, Coast Guard
Marine Safety Field Office New Bedford
and LCDRJ. Stieb, Project Attorney,
First Coast Guard District, Legal Office.

Background and Purpose

The Bristol Fourth of July Committee
submitted a request to hold a fireworks
program in the Bristol Harbor on July 4,
1994. The proposed regulations would
establish a safety zone in Bristol Harbor
in order to protect boaters from the
hazards associated with the exploding
of pyrotechnics in the area. No vessel
would be permitted to enter or move
within this area unless permitted to do
so by Captain of the Port, Providence.
Due to the approaching date of the
event, good cause exists for allowing a
comment period of only 30 days.
Delaying the event to allow for a longer
comment period would be contrary to
the public’s interest since the event is
for the purpose of celebrating the Fourth
of July Holiday.

Discussion of Proposed Amendments

The Coast Guard proposes to establish
a safety zone in Bristol Harbor, Bristol,
Rhode Island. This safety zone will be
in effect from 9:30 p.m. until 10 p.m. on
July 4,1994.This closure is needed to
protect boaters from the hazards
associated with the exploding of
pyrotechnics in the area. This safety
zone will temporarily close the primary
and secondary channel leading into
Bristol Harbor, in the vicinity of the
Bristol Harbor Middle Ground Buoy
(light list no. 18175).

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and

Budgets under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR11040;
February 26,1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 eg seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposal, if adopted, will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this proposal does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this regulation
and concluded that under section
2.B.2.C. of Commandant Instruction
M16475.1B, it is an action Under the
Coast Guard’s statutory authority to
protect public safety, and thus is
categorically excluded from further
environmental documentation. A
categorical exclusion determination is
available in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulations

For reasons set out in the preamble,
the Coast Guard proposes to amend 33
CFR part 165 as follows:
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PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C 191;
33 CFR 1.05-1(g), 6.04-1,6.04-0, and 160.5,
49 CFR 1.46.

2. A temporary section, 165.7T01-026
is added to read as follows:

§ 165.T01-026 Bristol’s Fourth of July
Fireworks, Bristol Harbor, Bristol Rhode
Island.

(@) Location. The safety zone includes
all waters within a 350 yard radius
around the fireworks barge. The barge
will be anchored 200 yards north of the
Bristol Harbor Middle Ground Bouy
(light list no. 18175).

(b) Effective period. This section will
be effective from 9:30 p.m. until 10 p.m.
onJuly 4,1994.

(c) Regulations. (1) No person or
vessel may enter, transit, or remain in
this safety zone during the effective
period of regulation unless participating
in the event as authorized by the
sponsor or the Coast Guard Captain of
the Port, Providence.

(2) All persons and vessels shall
comply with the instructions of the
COTP or the designated on scene
personnel. U.S. Coast Guard patrol
personnel include commissioned,
warrant, and petty officers of the Coast
Guard. Upon hearing five or more blasts
from a U.S. Coast Guard Vessel, the
operator of a vessel shall proceed as
directed.

Dated: May 5,1994.
H.D. Robinson,
Captain, U.S. Coast Guard, Captain ofthe
Port, Providence.
[FR Doc. 94-12407 Filed 5-19-94; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding and
Commencement of Status Review for a
Petition To List the Alexander
Archipelago Wolf

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
status review.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces a 90-day
finding for a petition to add the
Alexander Archipelago wolf [Canis
lupus ligoni) to the List of Endangered
and Threatened Wildlife. The Service
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finds that the petition presents
substantial information indicating the
requested action may be warranted.
Through issuance of this notice, the
Service is commencing a formal review
of the status of this species. Information
regarding this species is requested.
DATES: The finding announced in this
notice was made May 13,1994.
Comments and materials related to this
petition finding may be submitted to the
Field Supervisor at the address below
and must be received by July 19,1994,
ADDRESSES: Data, information,
comments or questions concerning the
status of the petitioned species
described below should be submitted to
the Field Supervisor, U.S. Fish and
Wildlife Service, Ecological Services,
3000 Vintage Blvd., suite 201, Juneau,
Alaska 99801. The petition, findings,
and supporting data are available for
public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: John
Lindell, Endangered Species Biologist
(see ADDRESSES above) (907/586-7240).

SUPPLEMENTARY INFORMATION:
Background

Section 4(b)(3)(A) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531—1544) (Act), requires that
the Service make a finding on whether
a petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
To the maximum extent practicable, this
finding is to be made within 90 days of
the receipt of the petition, and the
finding is to be published promptly in
the Federal Register. Ifthe Service finds
that a petition presents substantial
information indicating that the
requested action may be warranted, then
the Service initiates a status review on
that species. Section 4(b)(3)(B) of the
Act requires the Service td make a
finding as to whether or not the
petitioned action is warranted within
one year of receipt of a petition that
presents substantial information.

On December 13,1993, the
Biodiversity Legal Foundation, Eric
Holle and Martin J. Bergoffen submitted
a petition to the U.S. Fish and Wildlife

Service to list the Alexander
Archipelago wolf as threatened
pursuant to the Endangered Species Act.
The petition was received on December
17,1993.

This finding is based on various
documents, including published and
unpublished studies and reports, agency
files, field survey records, and
consultations with Service, other
Federal agencies, and State personnel.
All documents are on file in the Fish
and Wildlife Service, Ecological
Services Office in Juneau, Alaska.

The petitioners contend that the
Alexander Archipelago wolf should be
listed as threatened under the
Endangered Species Act (16 U.S.C.
1553(a)(1)) because of the following
factors:

1. Present and threatened destruction,
modification, and curtailment of habitat
bfecause of the reduction, and long-term
degradation of habitat for Sitka black-
tailed deer, the wolfs primary prey, by
clearcut logging;

2. Inadequacy of existing regulatory
mechanisms because of increased
human access through an extensive road
system that will facilitate increased
shooting and trapping of wolves;

3. Other factors, including inbreeding
within insular populations that may
reduce genetic fitness, adaptability, and
long-term viability.

With this notice, the Service
announces a positive 90-day finding on
the petition to list the Alexander
Archipelago wolf (Canis lupus ligoni) as
threatened and hereby initiates a review
of the species’ status.

As a part of the status review, the
Service will further evaluate the
taxonomic status of the Alexander
Archipelago wolf as a subspecies or
population segment, the issue of genetic
differentiation of groups within the
Alexander Archipelago, and determine
if listing is warranted for either the
subspecies rangewide or certain distinct
population segments.

The Service would appreciate any
additional data, comments and
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other parties concerning the status of
the Alexander Archipelago wolf, Canis
lupus ligoni.
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The following issues are of particular
interest to the Service:

1. The genetic, morphologic, and
ecological differences of the wolves
occupying southeast Alaska from those
found in adjacent areas; variation within
and between groups of wolves
occupying southeast Alaska; and the
occurrence or effects of genetic isolation
and small breeding groups on long-term
persistence of wolves.

2. The occurrence or extent of genetic
exchange between wolves within
southeast Alaska and wolves from
adjacent areas.

3. Additional historic and current
population data which may assist in
determining long-term population
trends.

4. The interrelationship between the
wolf and prey base populations,
particularly during periods of reduced
primary prey abundance.

5. The effects of long-term habitat
conversion and fragmentation of mature
forest habitat on Sitka black-tailed deer
and wolf populations in southeast
Alaska.

6. The effects of increased road
construction on wolf populations in
southeast Alaska.

References Cited

A complete list of all references cited in
the 90-day finding is available upon request
(see Addresses section).

Authors

The authors of this notice are John Lindell
and Ed Grossman, of the Juneau, Alaska,
Ecological Services Office, (see Addresses
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended; 16 U.S.C. 1531-1544; unless
otherwise noted.

Dated: May 13,1994.

Mollie H. Beattie,

Director, U.S. Fish and Wildlife Service.

(FR Doc. 94-12280 Filed 5-19-94; 8:45 am)
BILLING CODE 4310-65-P
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

Fish Bate Timber Sale; Clearwater
National Forest, Clearwater County, ID

AGENCY: Forest Service, USDA.

AcTION: Notice; intent to prepare
environmental impact statement.

suMMARY: The USDA, Forest Service,
will prepare an environmental impact
statement (EIS) to disclose the
environmental effects of timber harvest,
reforestation and prescribed burning in
the vicinity of the Sneak Creek, Sheep
Creek, Fish Creek, Owl Creek, Martin
Creek and Bates Creek drainages. The
area is located south and east of the
Canyon Work Center, North Fork Ranger
District, Clearwater National Forest,
Clearwater County, Idaho. None of the
proposed project’s activities are within
aroadless area. The proposal's actions
are being considered together because
they represent either connected or
cumulative actions as defined by the
Council on Environmental Quality (40
CFR 1508.25).

The purposes of the project are to
implement the Clearwater Forest Plan;
provide conditions that insure positive
timber growth; sustain the diversity and
productivity of all ecosystems within
the analysis area including the aquatic
ecosystems, sensitive plant
communities and old growth forest
ecosystems; reduce the risk of large fires
within the Fish Bate analysis area;
develop a permanent transportation
plan for the area that uses ecologically-
sensitive road design methods for new
roads, utilizes timber yarding systems
that minimize the need for additional
new roads and analyzes each existing
road for the appropriate type of use, _
need for maintenance and possibility of
obliteration.

This project-level EIS will tier to the
Clearwater National Forest Land and
Resource Management Plan (Forest

Plan) and Final EIS (September, 1987),
which provides overall guidance of all
land management activities on the
Clearwater National Forest.

DATES: Written comments and
suggestions should be received by July
5,1994, to receive timely consideration
in the preparation of the Draft EIS. The
Draft EIS will be filed with the
Environmental Protection Agency in
September 1994. The Final EIS and
Record of Decision are expected to be
issued in March 1995.

ADDRESSES: Submit written comments
and suggestions on the proposed action
or requests to be placed on the project
mailing list to Arthur S. Bourassa,
District Ranger, North Fork Ranger
District, Clearwater National Forest,
P.O. Box 2139, Orofino, ID, 83544. FAX:
208-476-5441.

FOR FURTHER INFORMATION CONTACT:
Jennefer Sundberg, Team Leader, North
Fork Ranger District, Clearwater
National Forest, P.O. Box 2139, Orofino,
ID, 83544. Phone: (208) 476-3775.
SUPPLEMENTARY INFORMATION: The
planning area consists of approximately
11,500 acres of National Forest land
located in all or part of sections 1, 2, 3,
9-16, 21, 22, 23, and 24 of T40N, RT7E;
and sections 7, 8,16-21, 29, and 30 of
T40N, R8E, Boise Meridian. All
management activities would be
administered by the North Fork Ranger
District, Clearwater National Forest,
Clearwater County, Idaho.

The proposed action includes
activities covering approximately 600
acres of the 11,500-acre analysis area.
Silvicultural prescriptions would
include 203 acres of sanitation/salvage,
59 acres of seed tree, 52 acres of
clearcuts with reserve trees, and 287
acres of group selection harvests. These
harvest units are expected to yield
approximately 4.5 MMBF of timber
product. The majority of this volume
(63%) would be yarded with a skyline
system. The remaining volume (37%)
would be helicopter yarded.
Approximately .31 miles of new road
construction would be required to
access landing sites and .35 miles of
road reconstruction would be required.

The Clearwater Forest Plan provides
guidance for management activities
within the potentially affected area
through its goals, objectives, standards,
guidelines and management area
direction. The areas of proposed timber
harvest and reforestation would occur
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within Management Areas El, C4, A4
and M2. Timber harvest would occur
only on suitable timber land. Below is
abrief description of the applicable
management direction.

Management Area E l—Timber
Management—Provide optimum, sustained
production of timber products in a cost-
effective manner while protecting soil and
water quality.

Management Area C4—EIk Winter Ranger/
Timber—Provide sufficient winter forage and
thermal cover for existing and projected big
game populations while achieving timber
production outputs.

Management Area A4—Visual Travel
Corridor—Maintain or enhance an
aesthetically pleasing, natural appearing
Forest setting surrounding designated roads,
trails, and other areas considered important
for recreational travel and use.

Management Area M2—Riparian Lands—
Meet watershed and riparian dependant
resource objectives and compatible timber
production.

The Forest Service will consider a
range of alternatives to the proposed
action. One of these will be the “no
action” alternative, in which none of the
proposed activities would be
implemented. Additional altematives
will examined varying levels and
locations for the proposed activities to
achieve the proposal’s purposes, as well
as to respond to the issues and other
resource values.

The EIS will analyze the direct,
indirect, and cumulative environmental
effects of the alternatives. Past, present,
and projected activities on both private
and National Forest lands will be
considered. The EIS will disclose the
analysis of site-specific mitigation
measures and their effectiveness.

Public participation is an important
part of the project, commencing with
the initial scoping process (40 CFR
1501.7), which starts with publication of
this notice and continues for the next 45
days. In addition, the public is
encouraged to visit with Forest Service
officials at any time during the analysis
and prior to the decision. The Forest
Service will be seeking information,
comments, and assistance from Federal,
State and local agencies, as well as other
individuals or organizations who may
be interested in or affected by the
proposed action. No meetings are
scheduled, but letters, phone calls or
personal visits are invited for the
purpose of providing information
related to this proposal. Interested
individuals and organizations are
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encouraged to contact the North Fork
District Ranger to be added to the
project mailing list to receive future
information related to this project.

Comments from the public and other
agencies will be used in preparation of
the Draft EIS. The scoping process, will
be used to:

1. Identify potential issues.

2. ldentify major issues to be analyzed in

depth.

3. Eliminate minor issues or those which

have been covered by a relevant previous

environmental analysis, such as the

Clearwater Forest Plan EIS.
identify alternatives to the proposed

action.

5. Identify potential environmental effects of
the proposed action and alternatives (i.e.,
direct, indirect, and cumulative effects).

. Determine potential cooperating agencies
and task assignments.

Preliminary issues identified as a
result of internal scoping include:
effects of the proposal on old growth
habitat, cumulative effects of the past
harvest that has occurred in the area,
fragmentation, opening size (existing
and proposed), water quality, impacts to
biodiversity of the area, watershed
rehabilitation, effects of the proposal on
riparian areas, impacts to fish species,
snag management, visual quality of the
area, travel corridors/linkages and
effects on threatened, endangered, and
sensitive species. This list will be
verified, expanded, and/or modified
based on the public scoping for this
proposal.

The Draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and available for public
review in September of 1994. At that
time, the EPA will publish a Notice of
Auvailability of the Draft EIS in the
Federal Register. The comment period
on the Draft EIS will be 45 days from the
date of Environmental Protection
Agency publishes the notice of
availability in the Federal Register. Itis
very important that those interested in
management of the Fish Bate area
participate at that time. To be most
helpful, comments on the Draft EIS
should be as site-specific as possible.
The Final EIS is scheduled to be
completed by March, 1995.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.

>
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NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
ofAngoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. 1334,
1338 (E.D. Wis. 1980). Because of these
court rulings, it is very important that
those interested in this proposed action
participate by the close of the 45-day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues on
the proposed action, comments on the
draft environmental impact statement
should be as specific as possible. It is
helpful if comments refer to specific
pages or chapters of the draft statement.
Reviewers may wish to refer to the
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

I am the responsible official for this
environmental impact statement. My address
is Clearwater National Forest, 12730
Highway 12, Orofino, ID 83544.

Dated: May 6,1994.

James L. Caswell,

Forest Supervisor.

[FR Doc. 94-12395 Filed 5-19-94; 8:45 ami
BILLING CODE 3410-11-M

Soil Conservation Service

Central Richland Watershed, Richland
Parish, LA

AGENCY: Soil Conservation Service.
AcTioN: Notice of a finding of no
significantimpact.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Soil
Conservation Service Guidelines (7 CFR
part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Central Richland Watershed, Richland
Parish, Louisiana.

FOR FURTHER INFORMATION CONTACT:
Donald W. Gohmert, State
Conservationist, Soil Conservation
Service, 3737 Government Street,
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Alexandria, Louisiana 71302, telephone
(318) 473-7751.

SUPPLEMENTARY INFORMATION: The
environmental assessment of the
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Donald W. Gohmert, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The purpose of the project is to
alleviate problems caused by water
quality impairment through the
installation of land treatment systems.
The planned works of improvement
include grade stabilization structures,
filter strips and precision land
smoothing.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Donald W. Gohmert.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

May 9,1994.

Donald W. Gohmert,

State Conservationist.

[FR Doc. 94-12394 Filed 5-19-94; 8:45 am)
BILLING CODE 3410-16-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

P.D.: 051394B]

Proposed Scientific Review Groups for
the Marine Mammal Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

AcTIoN: Notice of request for
nominations.

SUMMARY: The 1994 amendments to the
Marine Mammal Protection Act, enacted
April 30,1994, require the Secretary of
Commerce to establish three
independent scientific review groups to
advise the Secretary regarding marine
mammal population assessments and
conservation. Review groups will be
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established for Alaska waters, the
Pacific Coast (including Hawaii), and
the Atlantic Coast (including the Gulf of
Mexico). This document seeks
nominations of qualified individuals
from outside NMFS for membership in
these scientific review groups.

DATEs: Nominations for the scientific
review groups must be received by June
3.1994.

ADDRESSES: Nominations should be sent
to Dr. William W. Fox, Jr., Director,
Office of Protected Resources, 1335
East-West Highway, Silver Spring, MD
20910, Facsimile: (301) 713-0376.

FOR FURTHER INFORMATION CONTACT: Dr.
Thomas C. Eagle, Fishery Biologist,
Office of Protected Resources, (301)
713-2319.

SUPPLEMENTARY INFORMATION: The
President enacted amendments to the
Marine Mammal Protection Act on April
30.1994, as Public Law 103-238.
Among other things, these amendments
establish a new regime to govern the
incidental taking of marine mammals in
the course of commercial fishing
operations and establish requirements
for the preparation of stock assessments
for marine mammal stocks that occur in
U.S. waters. Under the new
requirements, NMFS must establish
three independent regional scientific
review groups representing Alaska, the
Pacific Coast (including Hawaii) and the
Atlantic Coast (including the Gulf of
Mexico). In establishing these scientific
review groups, NMFS must consult with
the Secretary of the Interior (with
respect to marine mammals under his
jurisdiction), the Marine Mammal
Commission, the Governors of affected
adjacent coastal states, regional fishery
and wildlife management authorities,
Alaska Native organizations and Indian
tribes, and environmental and fishery
groups.

Members of the review groups must
have demonstrated expertise in marine
mammal biology and ecology,
population dynamics and modeling,
commercial fishing technology and
practice, or stocks taken for subsistence
purposes. Members of the review groups
serve without compensation, but may be
reimbursed for reasonable travel costs
and expenses incurred in performing
their obligations. They provide advice to
NMFS on the following:

(8) Population estimates and the
population status and trends of marine
mammal stocks;

(b) Uncertainties and research needed
regarding stock separation, abundance,
or trends, and factors affecting the
distribution, size or productivity of the
stock;

(c) Uncertainties and research needed
regarding the species, number, ages,
gender, and reproductive status of
marine mammals;

(d) Research needed to identify
modifications in fishing gear and
practices likely to reduce the incidental
mortality and serious injury of marine
mammals in commercial fishing
operations; and

(e) The actual, expected or potential
impacts of habitat destruction,
including marine pollution and natural
environmental change, on specific
marine mammal species and stocks, and
appropriate conservation and
management measures to alleviate any
such impacts.

NMEFS solicits nominations of
qualified individuals for membership in
these review groups. Please identify the
review group for which the nomination
is made, i.e., Alaska, the Pacific Coast or
the Atlantic Coast, the name of the
nominee, and include a one-page
résumé describing their qualifications to
the person in ADDRESSES, above.

Résumés must clearly identify the
nominee’s current position, appropriate
training and experience, expertise in
one or more of the areas described
above, and other information pertaining
to the nominee’s ability to fulfill the
responsibilities of the review groups.
NMFS will make selections for the
scientific review groups by June 30,
1994.

Dated: May 13,1994.
Herbert W. Kaufman,
Deputy Director, Office ofProtected
Resources, National Marine Fisheries Service.
[FR Doc. 94-12296 Filed 5-19-94; 8:45 am]
BILLING CODE 3510-22-P

[1.D. 050694L]

Gulf of Mexico Fishery Management
Council; Meeting

AGENcY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

AcTIoN: Notice of public hearings;
request for comments.

suUMMARY: The Gulf of Mexico Fishery
Management Council will convene six
public hearings on a draft generic trap
amendment. The draft amendment
would modify the construction
specifications of spiny lobster traps
used in the exclusive economic zone
(EEZ), establish construction
specifications for stone crab traps used
in the EEZ, prohibit the use of blue crab
traps in the EEZ off Florida, and
establish geographic and reef fish
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bycatch restrictions in the stressed area
off Florida north of 27° for traps other
than reef fish traps. The amendment
also contains alternatives to allow traps
in minor or potential trap fisheries such
as octopus, shrimp, and deep-water crab
and lobster.

DATES: Written comments on the draft
amendment must be received by June
27,1994. Hearings will be held on June
7-9 and June 13-15,1994. See
SUPPLEMENTARY INFORMATION for dates
and times of hearings.

ADDRESSES: Comments should be
addressed to Steven M. Atran,
Populations Dynamics Statistician, Gulf
of Mexico Fishery Management Council,
5401 West Kennedy Boulevard, suite
331, Tampa, FL 33609; fax: 813-225-
7015. Hearings are being held in Florida
in various locations listed in the
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Steven M. Atran, 813-228—2815.

SUPPLEMENTARY INFORMATION: The
hearings are scheduled from 7 p.m. to
10 p.m. as follows:

1. June 7,1994: Plantation Inn and
Golf Resort, West Fort Island Trail
(Cross Road 44W), Crystal River, FL.

2.June 8,1994: Steinhatchee
Community Center, State Highway 51,
Steinhatchee, FL.

3. June 9,1994: Ramada Inn
Tallahassee, 2900 North Monroe Street,
Tallahassee, FL.

4. June 13,1994: Holiday Inn
Beachside, 3841 North Roosevelt
Boulevard, Key West, FL.

5. June 14,1994: Naples Depot Civic-
Cultural Center, 1051 5th Avenue
South, Naples, FL.

6. June 15,1994: City of Madeira
Beach Municipal Auditorium, 300
Municipal Drive, Madeira Beach, FL.

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Julie Krebs (see
ADDRESSES) 5 working days prior to the
applicable meeting.

Dated: May 16,1994.
David S. Crestin,

Acting Director, Office ofFisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 94-12319 Filed 5-19-94; 8:45 am]
BILLING CODE 3510-22-P

[1.D. 050494B]

Endangered Species; Permits

AGeNcy: National Marinefisheries,
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.

AcCTION: Receipt of Third Modification to
Scientific Research Permit 726 (P45I).

On March 22,1991 (56 FR 133091. Dr.
Boyd Kynard was issued Permit 726 to
take shortnose sturgeon (Acipenser
brevirostrum) for scientific research
activities, subject to certain conditions
set forth therein, as authorized under
the Endangered Species Act of 1973
(ESA) (16 U.S.C. 1531-1543) and the
NMFS regulations governing listed fish
and wildlife permits (50 CFR parts 217-
227). On May 7,1993, NMFS issued
Modification 1 to Permit 726. On
December 16,1993 (58 FR 65702),
NMFS extended Permit 726 through
December 31,1994, and acknowledged
the receipt of another modification
request. On February 3,1994 (59 FR
6242), NMFS issued Modification 2 to
Permit 726.

Notice is hereby given that Boyd
Kynard, of the Northeast Anadromous
Fish Research Center of the U.S. Fish
and Wildlife Service has applied in due
form for a third modification to Permit
726 to take listed species. The applicant
requests authorization to take blood
samples from the sturgeon to conduct a
toxicant analysis, to develop a sex-
determination procedure, and add a
new research location for the duration
of the permit, through December 31,
1994,

Written data or views, or requests for
a public hearing on this application for
a modification should be submitted to
the Director, Office of Protected
Resources, NMFS, 1335 East-West Hwy.,
Silver Spring, MD 209103226, within
30 days of the publication of this notice.
Those individuals requesting a hearing
should set out the specific reasons why
a hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in this application summary
are those of the Applicant and do not
necessarily reflect the views of NMFS.

Documents submitted in connection
with the above application are available
for review by interested persons in the
following offices by appointment:

Office of Protected Resources, NMFS,
1335 East-West Hwy., Silver Spring, MD
20910-3226 (301-713-2322); and

Director, Northeast Region, NMFS,
NOAA, One Blackburn Drive,
Gloucester, MA 01930 (508-281-9250).

Dated: May 11,1994.
Herbert W. Kaufman,
Deputy Director, Office ofProtected
Resources, National Marine Fisheries Service.
{FR Doc. 94-12387 Filed 5-19-94; 8:45 am]
BILLING CODE 3510-22-F

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

AcTION: Additions to the procurement
list.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
EFFECTIVE DATE: June 20,1994.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, (703) 603—7740.
SUPPLEMENTARY INFORMATION: On
November 19,1993, January 3, March
18, 25, April 1,1994, The Committee for
Purchase From People Who Are Blind
or Severely Disabled published notices
(58 F.R. 61072, 59 FR 74,12895,14155,
15385) of proposed additions to the
Procurement List.

After consideration of the material
presented to it coriteming capability of
gualified nonprofit agencies to provide
the’commodities and services, fair
market price, and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the commodities and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
services.
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3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Cabinet, Tool, Mobile
5140-01-010-4775
5140-01-010-4776
5140-00-030-6617
5140-00-870-4796

Tool Box, Portable
5140-00-319-5079
5140-00-494-2015

Floss, Dental
6520-00-935-1007
6520-01-063-7477
6520-01-063-7478
6520-01-063-6875

Pellet, Hydrazine, Detector
6665-01-089-4443

Enamel, Aerosol, Waterbase
8010-01-350-5254
8010-01-350-5255
8010-01-350-4746
8010-01-350-4747
8010-01-350-5259
8010-01-350-5256
8010-01-350-6258
8010-01-350-4757
8010-01-350-4749
8010-01-350-5261
8010-01-350-5253

Services

Janitorial/Custodial, U.S. Army Engineer
District, Rock Island, Motor Shop,
Mississippi River Project & Radio Shop,
LeClair Base Complex, Pleasant Valley,
lowa

Toner Cartridge Remanufacturing, Veterans
Administration Medical Center, Seattle,
Washington.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.
Beverly L. Milkman,

Executive Director.
[FR Doc. 94-12386 Filed 5-19-94; 8:45 am]
BILUNG CODE 68204S-P

Additions to the Procurement List;
Proposed Additions to the
Procurement List; Correction

The documents appearing on pages
22594, 22595 and 22596, FR Doc. 94-
10430, 94-10431 and 94-10432 in the
issue of May 2,1994, the “effective
date” and “comments must be received
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on or before” date should be June 1,
1994,

Beverly L. Milkman,

Executive Director.

[FR Doc. 94-12384 Filed 5-19-94; 8:45 am]
BILLING CODE 6820-03-P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled

AcCTION: Proposed Additions to
Procurement List.

sUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: June 20,1994.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2-3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions*.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
*services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish

the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46 - 48¢c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities and
services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities
Folder, File
7530-01-356—4295
7530-01-356-4296
7530-01-347-5227
NPA: Lions Club Industries for the Blind,
Inc., Durham, North Carolina.
Organizer, Day Planner, Travel Size 7530-
01-PD08—7294, (Requirements for the
Defense Supply Service, Washington,
DC).
NPA: Easter Seal Society of Allegheny
County Pittsburgh, Pennsylvania.

Services

Janitorial/Custodial, Eldorado National
Forest, Supervisors Office, Placerville,
California,

NPA: PRIDE Industries, Roseville, California.

Janitorial/Custodial, Schuylkill Haven
USARC, 101 Route 61 South, Schuylkill
Haven, Pennsylvania,

NPA: UCP of Schuylkill County -
Habilitation, Inc., Pottsville,
Pennsylvania.

Beverly L. Milkman,

Executive Director.

[FR Doc. 94-12385 Filed 5-19-94; 8:45 am]

BILUNG CODE 6820-33-P

DEPARTMENT OF DEFENSE
Department of the Army

Alternative Disputes Resolution
Procedure

AGENcY: Military Traffic Command,
DOD.

ACTION: Notice.

suMMARY: The Military Traffic
Management Command (MTMC)
proposes to increase use of alternative
disputes resolution procedures to
resolve disputes in hen of resolving
disputes through litigation or
adjudication and has drafted a proposed
MTMC regulation titled Alternative
Disputes Resolution (ADR) Program.
The proposed MTMC regulation 715—
XX, is consistent with Public Law 101—
552, the Administrative Dispute
Resolution Act (ADR Act), codified in
Title 5, U.S. 571-583. It addresses the
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use of alternative means of dispute
resolution with regard to the
transportation and other acquisition
programs administered and managed by
MTMC. A copy of this proposed
regulation may be obtained by writing a
MTMC. In the meantime the following
advanced guidance contained in this
Notice is provided for your information
and comment.

DATES: Comments on this guidance must
be received on or before June 20,1994.

ADDRESSES: Mail comments on this
guidance or request a copy of MTMC
draft requlation 755-XX to
Headquarters, Military Traffic
Management Command, ATTN: MTJA,
5611 Columbia Pike, Falls Church, VA
22041-5050.

FOR FURTHER INFORMATION CONTACT:
Daniel Rothlisberger (703) 756—2580.

SUPPLEMENTARY INFORMATION: The ADR
Act authorizes the use of alternative
means of dispute resolution in lieu of
adjudication to resolve issues in
controversy. These means include
settlement negotiation, facilitation,
mediation, fact finding, minitrials and
arbitration.

The Report of the National
Performance Review, “Creating a
Government that Works Better and Costs
Less”;observes that it is often cheaper
and more timely to resolve disputes .
through alternative dispute resolution
and recommends that agencies “expand
their use of alternative dispute
resolution techniques.”

MTMC’s use of alternative means of
dispute resolution pre-dates the ADR
Act. For example, negotiation has been
frequently used in resolving potential or
actual controversies arising from rules
interpretation, rate acquisition and
application, qualification criteria and
other issues. It is MTMC'’s intention to
publish and use this proposed ADR
guidance in order to promote greater use
of an appropriate alternative means of
dispute resolution.

Department ofthe Army Headquarters,
Military Traffic Management Command,
5611 Columbia Pike, Falls Church, VA
22041-5050

MTMC Guidance 715-XX
Procurement
1. Purpose

This guidance prescribes policies and
procedures applicable to the use of
alternative dispute resolution (ADR)
procedures in resolving disputes in
which the Military Traffic Management
Command (MTMC) is a party.
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2. Applicability

a. This guidance applies to all MTMC
acquisition activities as well as to
matters that arise as a result of
rulemaking, or issuing or revoking
permits. When applied to disputes
arising under contracts executed under
the Federal Acquisition Regulation
(FAR), this guidance applies after the
Contracting Officer has rendered or has
been asked to render a final decision on
a specific issue or claim.

b. This guidance does not apply to
disputes arising from personal injury,
workmen’s compensation claims,
contractor-subcontractor relations, labor
disputes, performance related issues
normally handled by Carrier Review
Boards convened under the authority of
MTMC Regulation 15-1 or to
suspension and debarment activities
conducted under FAR 9.406.

3. References

a. Contract Disputes Act, 41 U.S.C.
601-613.

b. Administrative Dispute Resolution
Act, Pubic Law 101-552.

c. Alternative Means of Dispute
resolution in the Administrative
Process, 5 USC §571, et seq.

d. Arbitration Statute, 9 USC, Chapter

e. FAR Part 33, Protests, Disputes and
Appeals, and its supplements.

f. Civil Justice Reform, Executive
Order (E.O.) 12778, October 23,1991.

4. Definitions

a. Acquisition. Acquisition is the
acquiring of supplies or services by and
for the use of the Federal Government
through purchase or lease. The term
acquisition is used in this guidance
specifically includes contracting for
goods and services as governed by the
Federal Acquisition Regulation (FAR)
and procurement of transportation and
related services excepted by Part 47 of
the FAR through the use of49 U.S.C.
section 10721 rate tenders and bills of
lading; transportation requests;
transportation warrants; and similar
transportation forms customarily used
by HQMTMC and its subordinate
activities.

b. Alternative dispute resolution. Any
procedure or combination of procedures
voluntarily used to resolve issues in
controversy without the need to resort
to litigation.

c. Arbitration. Arbitration involves
the use of a neutral arbitrator(s) who
decides the submitted issues after
reviewing evidence and hearing
argument from the parties. The
arbitrator’s decision may or may not be
binding. While the arbitrator’s decision

in nonbinding arbitration is only
advisory, it may be highly persuasive.
Binding arbitration, on the other hand,
results in a final award which ordinarily
is not subject to challenge. As used in
this guidance, “arbitration” means non-
ending arbitration.

d. Dispute. As used in this guidance,
the term “dispute” refers to an issue in
controversy, protest or claim submitted
to MTMC by an interested party.

e. Dispute resolution panel. AMTMC
ad hoc panel with authority and
applicable technical expertise to resovle
disputes.

f. Facilitation. Facilitation involves
the use ofa facilitator who helps the
parties reach a decision or satisfactory
resolution by conducting meetings and
coordinating discussions, but does not
become as invovled in the substantive
issues as does a mediator. The facilitator
does not render a decision; any decision
must be reached by the parties
themselves.

g. Fact-Finding. Fact-finding is the
investigation of specified issues by a
neutral individual who has subject-
matter expertise. Fact-finding uses
informal investigatory procedures
designed to narrow factual or technical
issues in dispute. The process usually
results in a report, testimony, or
advisory opinion.

h. Interested Party. The term
“interested party” includes carriers,
contractors, or any other entity which
may have a dispute with MTMC.
Federal Government employees, unions
or installations are not considered
interested parties for purposes of
preventing a dispute under this
guidance..

i. Mediation. Mediation involves the
use of a neutral third party to assist the
parties in negotiating an agreement. The
mediator has no independent authority
and does not render a decision; any
decision must be reached by the parties
themselves.

j. Minitrial. A minitrial is a structured
settlement process in which each side
presents an abbreviated stunmary of its
case before senior officials of each party
authorized to settle the case. A neutral
advisor sometimes presides over the
proceeding and will render an advisory
opinion if asked to do so. Following the
presentations, the officials seek to
negotiate a settlement.

k. Negotiation, Negotiation is
communication among people or parties
in an effort to reach an agreement.

I. Neutral. A neutral is an impartial
third party or parties who serves as
mediator, facilitator, fact-finder, or
arbitrator, or otherwise assists the
parties in resolving disputes.
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5. Policy

Itis MTMC policy to try to resolve all
acquisition issues disputes by mutual
agreement and without litigation.
Disputes presented for resolution under
this guidance may include a “protest to
the agency” within the meaning of FAR
33.103 and a “claim” within the
meaning of the Contracts Disputes Act.

6. Responsibilities

a. Contracting officer/transportation
manager. The MTMC official
responsible for the acquisition or
program activity giving rise to the
dispute will be responsible for receiving
such disputes filed pursuant to this
guidance and assisting in the resolution
of such disputes by procedures as
deemed appropriate.

b. Office of the Staffludge Advocate.
The supporting Staff Judge Advocate
office will be responsible for providing
legal support to MTMC personnel
involved in resolving disputes
presented under this guidance and
assisting in the resolution of such
disputes by appropriate Dispute
Resolution Panels or other selected ADR
procedure. The attorneys assigned to the
Offices of the Staff Judge Advocate of
MTMC area commands will advise and
assist acquisition officials and other
MTMC personnel assigned to activities
within their areas of responsibility
participating in dispute resolution
procedures. The legal adviser for MTMC
Eastern Area-Europe (MTEA-Europe)
will coordinate directly with the MTEA
SJA Office.

The supporting office of the Staff
Judge Advocate will receive and
forward disputes at the applicable
address listed in paragraph 8 below.

c. Office ofPublic Affairs, HQMTMC
and Area Commands. The Offices of
Public Affairs will assist the Dispute
Resolution Panels in publicizing every
successful use of ADR procedures by
any MTMC activity.

7. Requests for Use of Ad Procedures

a. Interested parties desiring to submit
their disputes for resolution under AD
procedures established by this guidance
may submit a written request
referencing this guidance, to the head of
the MTMC office involved in the
acquisition or activity or to the
appropriate MTMC legal office listed
below:_

(1) For disputes involving the
activities at HQMTMC, the request
should be mailed to: Office of the Staff
Judge Advocate, HQMTMC (ATTN:
MTJA), 5611 Columbia Pike, Falls
Church, VA 22041-5050.

(2) For disputes involving activities of
MTMC Eastern Area, including MTEA-
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Europe, the request should be mailed to:
Office of the Staff Judge Advocate,
MTMC Eastern Area (ATTN: MTEA-JA),
Building 42, Room 726, Bayonne, NJ
07002-5302.

matter in light of changed
circumstances.
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technical background will be related to
the issues in controversy.

e.  Processing of the dispute. Within 10 b. The Dispute Resolution Panels at

working days of receipt of the
complaint, the responsible Contracting

(3)  Fordisputes involving activities officer/Transportation Manager will

MTMC Western Area, (including
MTWA-Pacific), the request should be
mailed to: Office of the Staff Judge
Advocate, MTMC Western Area (ATTN:
MTWA-JA), Building 1, Wing 4, Room
2403, Oakland Army Base, Oakland, CA
94626-5000.

b. Presentation ofdispute. Request for
use of AD procedure shall include the
interested party’s name, address and
telephone number, including FAX
number; the event or action involved
including the identity of the contracting
or transportation office; a detailed
statement of all legal and factual
grounds for the dispute, including
copies of relevant documents; a request
for aruling; and a request for relief. All
requests must be signed by an
authorized representative of the
interested party.

c. Timefor presenting dispute.
"Protests to the agency” within the
meaning of FAR 33.1.3 shall be filed
within the time periods set out in FAR
33.103(b)(2). Other complaints must be
filed within 30 calendar days of the
action giving rise to the dispute.

d. Upon receiving a request for using
AD procedures, the responsible
Contracting Officer/Transportation
manager will coordinate with the
supporting Staff Judge Advocate Office
to determine whether AD is appropriate
for resolution of the issues in
controversy. Ifit is determined that AD
is not appropriate for the controversy,
the interested party will be promptly
informed of the reasons for not using
AD. Reasons for not using an AD
procedure include: (1) Requirement for
a definitive or authoritative resolution
of the matter for precedential value and
the AD proceeding is hot likely to be
accepted as an authoritative precedent.

(2) The matter involves a significant
question of Government policy that
requires additional procedures before a
final resolution can be made.

(3) Maintaining established policies is
of special importance and an individual
AD decision would not likely reach
results consistent with policy.

(4) The matter significantly affects
persons or organizations who are not
parties to the proceeding.

(5) A full public record is important
and an AD proceeding cannot provide
such a record.

(6) AD procedures would interfere
with MTMC'’s need to maintain
jurisdiction over the matter with
authority to alter the disposition of the

notify the interested party of his/her
choice of AD procedure to be used in
resolving the dispute. Once an AD
procedure has been agreed to by MTMC
and the interested party, every effort
will be made to resolve the issue within
30 calendar days from the date of that
agreement.

/. Costs ofAD procedure. Each party
to the dispute will normally be
responsible for the costs they incur in
using AD procedures. This includes the
cost of witness travel, affidavits,
telephone calls, copying and similar
administrative costs. The parties,
however, may agree to share certain
costs such as for an independent expert
evaluation having mutual benefit.

g. Statute oflimitations. Use of AD
procedures under this guidance does
not toll statute of limitations applicable
to contract claims, protests and requests
for review. When AD procedures are
used subsequent to the issuance of a
Contracting Officer’s final decision, its
use does not alter any of the time
limitations or procedural requirements,
See FAR 33.214(b).

h. Termination ofAD procedure.
MTMC or the interested party may
terminate use of the AD procedure at
any time upon giving written notice to
the other party.

8. Dispute Resolution Panel

a. The Dispute Resolution Panel at
HQMTMC will be composed of not less
than three members and not more than
five members selected as follows:

(1) If the dispute involves a carrier or
an acquisition of transportation services
processed under the Defense Traffic
Management Regulation (DTMR) AR
55,355, or the Personal Property Traffic
Management Regulation (PPTMR), DOD
Directive 4500.34—R, the Assistant
Deputy Chief of Staff for Operations
(ADCSOPS), Transportation Services, or
designee at Branch Chief level or above,
will serve as the chairperson of the
panel.

(2) If the dispute involves a FAR
acquisition, the Principal Assistant
Responsible for Contracting, or designee
at Branch Chief level, will serve as the
chairperson of the panel.

(3) If desired, the interested party may
designate one member of the panel.

(4) To the extent possible, the other
member(s) of the panel will be selected
from other activities not directly
involved in the dispute, and their

MTMC Eastern Area and at MTMC
Western Area will be composed of not
less than three members nor more than
five members selected as follows: (1) If
the dispute involves a carrier or an
acquisition of transportation services,
processed under the Defense Traffic
Management Regulation (DTMR) or the
Personal Property Traffic Management
Regulation (PPTMR), AR 55-355, the G-
3—Assistant Chief of Staff for
Operations, or designee at Branch Chief
level or above, will serve as the
chairperson of the panel.

(2) If the dispute involves a FAR
acquisition, the Chief of the Contracting
Division, G4—Assistant Chief of Staff
for Logistics, or designee at Branch
Chief level, will serve as the chairperson
of the panel.

(3) If desired, the interested party may
designate one member of the panel.

(4) To the extent possible, the other
member(s) of the panel will be selected
by the chairperson from other activities
not directly involved in the dispute and
their technical background will be
related to the issues in controversy.

9. Functions ofthe Dispute Resolution
Panel

a. The Dispute Resolution Panel will
have the authority, in coordination with
the responsible Office of the StaffJudge
Advocate, to select which disputa
resolution method or procedure is best
suited for the issues in controversy and
reach a decision on the merits of those
issues presented for resolution.

b. The Dispute Resolution Panel will
be responsible for:

(1) Identifying the facts leading up to
the issues in dispute.

(2) Meeting with representatives of
the interested party as often as it is
necessary to negotiate a mutually
satisfactory resolution of the dispute.

(3) Obtaining the assistance of neutral
subject matter experts when necessary
to resolve the issues in dispute. The
subject matter experts may be obtained
from within MTMC, from other federal
agencies, or the private sector.

(4) Considering the use of mediators,
facilitators or nonbinding arbitration in
appropriate cases when, after reasonable
efforts, the dispute has not been
resolved through negotiation.

(5) When agreement is reached,
drafting an administratively final
settlement agreement which will be
signed by all the Panel members and
authorized representatives of the
interested parties.

(6) Drafting a decision document
when, after exhausting all reasonable
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efforts, the dispute was not resolved
through informal dispute resolution
procedures. The decision document will
be signed by all Panel members and, if
necessary, will serve as a basis for
litigating the dispute. In the case of
disputes under FAR contracts, the -
Dispute Resolution Panel decision
document will constitute an advisory
opinion and will not Constitute a
consideration of a final decision if one
has been rendered. In case of disputes
not arising under the FAR, the final
decision document will be signed by the
appropriate Transportation Manager.

@) Preparing a report discussing the
lessons learned by the Dispute
Resolution Panel in the case, and
recommending any appropriate
improvements or modifications to the
process. Copies will be provided, as
appropriate, to the supporting MTMC
legal office and to other interested staff
activities.

10. Notification to Interested Parties of
MTMC'’s Policy on the Use of Ad
Procedures

All jsolicitations, contracts and
transportation arrangements issued or
awarded by MTMC acquisition activities
shall contain a notice substantially as
follows:

In furtherance of Federal policy and
the Administrative Dispute Resolution
Act of 1990 (AD Act, Pub. L. 101-552,
the Military Traffic Management
Command will try to resolve all
acquisition issues in controversy by
mutual agreement of the parties.

Interested parties are encouraged to
use alternative dispute resolution
procedures to the maximum extent
practicable in accordance with the
authority and the requirements of the ;-V
AD Act and MTMC Guidance 715-XX.
A copy of MTMC Guidance 715-XX can
be obtained by making a request to the
address listed below.

Interested parties may request the use
of alternative dispute resolution
procedures by submitting a written
request (referencing MTMC Guidance
715-XX), to: (Insert the address of the
responsible HQMTMC, MTEA or
MTWA acquisition activity or legal
office).

For the Commander:

Kenneth L. Denton,

ArmyFederal Register Liaison Officer.

[FR Doc. 94-12225 Filed 5-19-94; 8:45 am)
BILLING CODE 3710-08-M

Department of the Army

Corps of Engineers

Meeting: Environmental Advisory
Board

AGENcY: U.S. Army Corps of Engineers,
DOD.

AcTIoN: Notice of open meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act, (Public Law 92-463),
this notice sets forth the schedule and
proposed agenda of the forthcoming
meeting of the Chief of Engineers
Environmental Advisory Board (EAB).
The meeting is open to the public.

DATES: The meeting will be held from 9
a.m., Tuesday, June 7,1994 to 10:30
a.m., Friday, June 10,1994.

ADDRESSES: The meeting will be held at
the Holiday Inn—Northwest in Omaha,
Nebraska 68154.

FOR FURTHER INFORMATION CONTACT:
Dr. William L. Klesch, Chief, Office of
Environmental Policy, Office ofthe
Chief Of Engineers, Washington, DC.
20814-1000, (202) 272-0166.

SUPPLEMENTARY INFORMATION: The
schedule and proposed agenda of the
52nd Meeting of the EAB, “Hazardous,
Toxic and Radioactive Waste (HTRW)
Materials Management” is:

Tuesday,June 7,1994

0900 Workshops I-1V (Topics: Executive
Orders 12873 and 12856; Coalition
Building; and Institutional Barriers to
HTRW Innovation and Effective
Implementation)

1600 Plenary Session for Workshops

1700 Adjourn

Wednesday, June 8,1994

0800 Welcome, Charge to the Board, Old
and New Business

0945 Panel Discussion I: Background
Overview of Corps HTRW Activities

1300 Panel Discussion Q: Improving
Relationships—Partnering for Innovative
Technology Development

1540 Panel Discussion Ill: Improving
Relationships—Applications of
Remediation and Waste Management

1740 Adjourn

Thursday, June 9,1994

0800 Panel Discussion IV: HTRW
Management

1030 Adjourn

Friday, June 10,1994

0800 Report to ChiefofEngineers and
Response
1030 Comments from Public and Adjourn -

Kenneth L. Denton,

ArmyFederal Register Liaison Officer.

(FR Doc. 94-12367 Filed 5-19-94; 8:45 am]
BILLING CODE 3710-08-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 11351-000 Tennessee]

Debra Whitehead; Availability of Final
Environmental Assessment

May 16,1994,

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commission’s)
regulations, 18 CFR Part 380 (Order No.
486, 52 FR 47897), the Office of
Hydropower Licensing has reviewed the
application for minor license for the
proposed Old Columbia Dam Project
located on the Duck River in Muray
County, near Columbia, Tennessee, and
has prepared an Environmental
Assessment (EA) for the proposed
project. In the EA, the Commission’s
staff has analyzed the pptential
environmental impacts of the proposed
project and has concluded that approval
of the proposed project, with
appropriate mitigative measures, would
not constitute a major federal action
significantly affecting the quality of the
human environment.

Copies of the EA are available for
review in the Public Reference Branch,
Room 3308, of the Commission’s offices
at 941 North Capitol Street, NE.,
Washington, DC 120426.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12356 Filed 5-19-94; 8:45 am]
BILUNG CODE 6717-01-M

[Docket No. RP89-161-030]

ANR Pipeline Company; Reconciliation
Report

May 16,1994,
Take notice that on April 29,1994,
ANR Pipeline Company (ANR) tendered
for filing a Reconciliation Report of
activity under ANR’s Gas Inventory
Charge (GIC) which was in effect from
November 1,1992 to October 31,1993.
Consistent with the requirements of
Section 23, within six months after the
period commencing on November 1,
1992 and ending upon the termination
of Rate Schedule ISP on October 31,
1993 (Interim Period), ANR states that it
has prepared the instant Reconciliation
Report. ANR further states that the
Reconciliation Report compares: (a)
Total Collections by ANR consisting of
(1) GIC charges under Raté Schedule ISP
and SGS and (2) revenues attributable to
the gas cost component of ANR’s
commodity rate under Rate Schedules
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ISP, SGS, and ISS; with (b) ANR’s total
Gas Purchase Costs.

ANR states that a copy of this report
will be made available upon request by
all parties that have paid GIC charges,
and to interested state commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with § 385.211
of the Commission’s Rules and
Regulations. All such protests should be
filed on or before May 23,1994. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on a file with
the Commission and are available for
public inspection in the public
reference room.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12358 Filed 5-19-94; 8:45 am]
BILUNG CODE 6717-01-M

pocket No. RP94-230-000]

Florida Gas Transmission Company;
Refund Report

May 16,1994,

Take notice that on April 29,1994
Florida Gas Transmission Company
(FGT) tendered for filing a refund report
pursuant to section 26 of the General
Terms and Conditions of its FERC Gas
Tariff, Third Revised Volume No. 1.

FGT states that by this filing, FGT is
reporting a refund of the credit balance
in its Account 191 attributable to gas
purchases made prior to implementing
its restructured transportation services
pursuant to Order No. 636 on November
1,1993. FGT states that it is refunding
to its former sales customers a total of
$6,320,050 reflecting its Account 191
balance as of March 31,1994 adjusted
to eliminate unpaid accruals and to add
interest for the month of April.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426 in accordance with §§ 385.211
and 385.214 of the Commission’s Rules
and Regulations. All such motions or
protests should be filed on or before
May 23,1994. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12353 Filed 5-19-94; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP94-230-0G1]

Florida Gas Transmission Company;
Compliance Filing

May 16,1994,

Take notice that on May 10,1994
Florida Gas Transmission Company
(FGT) tendered for filing to become part
of its FERC Gas Tariff, Third Revised
Volume No. 1, the following tariff
sheets, with an effective date of April
29,1994:

Second Revised Sheet No. 1
Original Sheet No. 8C

On April 29,1994 FGT filed its Initial
PGA Termination Report (Report) as
required by section 26 of the General
Terms and Conditions of FGT’s FERC
Gas Tariff, Third Revised Volume No. 1.
The Report includes, among other
things, a schedule titled Distribution of
Refunds. Specifically, this schedule
which is identified as Schedule DI, Text
ID 08, Workpaper 6 in the Report,
contains the name, sales volume, sales
volume percent and refund amount for
each former sales customer receiving a
refund.

FGT states that Original Sheet No. 8C
contains the same information as shown
on page 1 of the Distribution of Refunds.
FGT further states that the purpose of
the instant filing is to make this page a
part of FGT’s FERC Gas Tariff. The
instant filing does not alter any other
aspect of the April 29,1994 filing and
in no way impacts refunds previously
distributed.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426 in accordance
with §385.211 of the Commission’s
Rules and Regulations. All such protests
should be filed on or before May 23,
1994. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary

[FR Doc. 94-12354 Filed 5-19-94; 8:45 am]
BILLING CODE 6717-01-M
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[Docket No. RP94-120-001]

Koch Gateway Pipeline Company;
Proposed Changes in FERC Gas Tariff

May 16,1994,

Take notice that on April 26,1994,
Koch Gateway Pipeline Company (Koch
Gateway) requested deletion of the
following incorrectly numbered tariff
sheets in its FERC Gas Tariff, Fifth
Revised Volume No. 1:

First Revised Sheet No. 1104, issued January
31.1994

First Revised Sheet No. 2700, issued January
31.1994

Koch Gateway states that the above
referenced tariff sheets were filed on
January 31,1994 in Docket No. RP94—
120-000, to be effective March 1,1994.
Koch Gateway states that the sheet
numbering error was corrected with the
filing of revised tariff sheets under this
docket on March 31,1994.

Koch Gateway also states that this
filing is being mailed to all parties on
the official service list created by the
Secretary in this proceeding.

Any person.desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with § 385.211 of the Commission’s
regulations. All such protests should be
filed on or before May 23,1994. Protests
will be considered by the Commission
in determining appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12352 Filed 5-19-94; 8:45 am]
BILUNG CODE 6717-01-M

[Docket Nos. RP93-172-005 and RP94-238-
000]

Panhandle Eastern Pipe Line
Company; Proposed Changes in FERC
Gas Tariff

May 16,1994,

Take notice that on May 10,1994,
Panhandle Eastern Pipe Line Company
(Panhandle) tendered for filing as part of
its FERC Gas Tariff, First Revised
Volume No. 1, the tariff sheets listed on
Appendix A to the filing, with a
proposed effective date of July 1,1994.

Panhandle states that this filing is
made in compliance with the
Commission’s March 24,1994 Order on
Technical Conference and Accepting
Compliance Filing which required
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certain changes to Panhandle’s filings
and to the tariff mechanisms governing
the close-out of Panhandle’s Account
No. 191. Panhandle also states that it
has included in this filing the true-up
for prior period adjustments received
within nine months of the termination
of its PGA.

Panhandle also states that it is
proposing a Reservation Surcharge
applicable to Rate Schedules FT and
EFT and a Commodity Surcharge
applicable to Rate Schedules SCT, IT,
and EIT to provide for the recovery of
costs the Commission has excluded
from former sales customers' direct bills
in connection with the close out of
Panhandle’s Account No. 191.

Panhandle states that copies of its
filing have been served on all
jurisdictional customers, all parties to
this proceeding, and applicable state
regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with
88§ 385.214 and 385.211 ofthe
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before May 23,1994. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.
Lois D. Cashell,

Secretary.
[FR Doc. 94-12350 Filed 5-19-94; 8:45 am]
BILUNG CODE 6717-01-M

[Docket No. ER94-1053-000]

Puget Sound Power & Light Company;
Filing
May 16,1994,

Take notice that on April 22,1994,
Puget Sound Power & Light Company
tendered for filing an amendment in the
above-referenced docket.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
May 27,1994. Protests will be

considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12355 Filed 5-19-94; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP94-186-002]

Questar Pipeline Company; Proposed
Changes in FERC Gas Tariff

May 16,1994,

Take notice that on May 9,1994,
Quester Pipeline Company (Questar)
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
thé following tariff sheets, with an
effective date of May 9,1994:

Second Substitute First Revised Sheet No.
5A.1

First Revised Sheet No. 40

First Revised Sheet No. 97

Quester states that this filing is being
filed pursuant to 18 CFR 2.104 and
154.63(a)(1) and in compliance with the
Commission’s April 22,1994, order in
Docket Nos. RP-94-186-000, and 001.

Quester states further that copies of
this filing were served upon Mountain
Fuel Supply Company, Colorado
Interstate Gas Company and the public
service commissions of Utah and
Wyoming.

Any person desiring to protest said
filing should file a protest with the
Federal Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with § 385.211
of the Commission’s Rules and
Regulations. All such protests should be
filed on or before May 23,1994. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
Protestants parties to the proceeding.
Copies of this filing are on a file with
the Commission and are available for
public inspection in the public
reference room.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12359 Filed 5-19-94; 8:45 am]
BILLING CODE 6717-01-M
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[Docket No. RP94-245-000]

South Georgia Natural Gas Company;
Proposed Changes in FERC Gas Tariff

May 16,1994,
Take notice that on May 12,1994,
South Georgia Natural Gas Company
(South Georgia) tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, the following
tariff sheets to be effective May 1,1994.

First Revised Sheet No. 82
First Revised Sheet No. 83
First Revised Sheet No. 13
First Revised Sheet No. 32

South Georgia states that the purpose
of this filing is to revise its fuel
retention procedures to implement a
fuel tracker to address its shippers’
concerns over the current pro rata fuel
retention procedures. South Georgia has
requested all waivers necessary to make
these sheets effective May 1,1994.

South Georgia states that copies of the
filing will be served upon its shippers
and interested state commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions and
protests should be filed on or before
May 23,1994. Protests will not be
considered by the Commission in
determining the parties to the
proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 94-12351 Filed 5-19-94; 8:45 am]
BILUNG CODE 6717-01-M

[Docket No. RP94-66-005]

Texas Eastern Transmission
Corporation; Proposed Changes in
FERC Gas Tariff

May 16,1994,

Take notice that pursuant to the
Commission’s January 19,1994 order in
Docket Nos. RP93-192-002 and RP93-
192-004, and for purposes of
supplementing the January 14,1994
filing in Docket No. RP94-66-002,
Texas Eastern Transmission Corporation
(Texas Eastern), on May 11,1994,
tendered for filing as part of its FERC
Gas Tariff, Sixth Revised Volume No. 1,
the following tariff sheet to reflect in
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§15.2(C)(4) of its General Terms and
Conditions that separate revenue and
cost of service comparisons are
performed for both Rate Schedules LLIT
and VKIT:

Sub First Revised Sheet No. 627A

The proposed effective date of the
tariff sheet is January 1,1994.

Texas Eastern states that copies of its
filing have been served on all firm
customers and interested state
commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with § 385.211
of the Commission’s Rules and
Regulations. All such protests should be
filed on or before May 23,1994. Protests
will be considered by the Commission

in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on a file with
the Commission and are available for
public inspection in the public
reference room.

Lois D. Cashed,

Secretary.

[FR Doc. 94-12357 Filed 5-19-94; 8:45 am]
BILLING CODE §717-01-M

Office of Hearings and Appeals

Cases Filed During the Week of April
8 Through April 15,1994

During the Week of April 8 through
April 15,1994, the appeals and
applications for exception or other relief
listed in the Appendix to this Notice
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were filed with the Office of Hearings
and Appeals of the Department of
Energy.

Under DOE procedural regulations, 10
CFR part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC 20585.

Dated: May 11,1994.
George B. Breznay,
Director, Office ofHearings and Appeals.
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List of Cases Received by the Office of Hearings and Appeals
[During the Week of April 8 through April 15, 1994]

Date Name and location of applicant Case No.
4/11/94 ... Gulf/Danny R. Holton, Lubbock, T X ............. RR300-257
4/12/94 ... Consolidated Oil & Gas, Inc., Denver, Co .. LEE-0109
4/13/94 ... William Valentine & Sons, Inc. et al. Wash- | EE-0123

ington, DC.
4/15/94 ... Morrison & Foerster, San Francisco, CA ... LFA-0366

Type of submission

Request for Modification/Rescission in the Gulf Refund
Proceeding. If granted: The April 3,1992 Dismissal Let-
ter (Case No. RF 300-19558) issued to Danny R. Hol-
ton would be modified regarding the firm's Application
for Refund submitted in the Gulf refund proceeding.

Exception .to the Reporting Requirements. If granted:
Consolidated Oil & Gas, Inc. would not be required to
file Form EIA-23, “Annual Survey of Domestic Oil and
Gas Reserves.”

Implementation of Special Refund Procedures. If granted:
The Office of Hearings and Appeals would implement
Special Refund Procedures pursuant to 10 C.F.R. Part
205, Subpart V, in connection with January 24, 1990
Settlement Agreement entered into with the U S. Dis-
trict Court for the District of Wyoming.

Appeal of an Information Request Denial. If granted: The
March 12,1994 Freedom of Information Request Denial
issued by the Office of the FOI and Privacy Acts
Branch would be rescinded, and Morrison & Foerster
would receive access to a report entitled “American Nu-
clear Guinea Pigs: Three Decades of Radiation Experi-
ments on U.S. Citizens.”

Refund Applications Received
[Week of April 8 to April 15, 1994)

Date received

4/8/94 thru 4/15/94... e —

Name of firm

Crude Oil Refund Application Received

4/14/94 ... Richmond Steel & Welding, Inc............
4/14/94 Hartsfield Texaco............
4/14/94 .

[FR Doc. 94-12421 Filed 5-19-94; 8:45 am]
BILLING CODE 6450-01-P
Energy.

HAITY’S TEXACO ciouieeiieeieeeeiie et ees

were filed with the Office of Hearings
and Appeals of the Department of

Case No.

RF272-95220 thru RF272-95227
RF321-20970
RF321-20971
RF321-20972

notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual

Cases Filed During the Week of April
1Through April 8,1994

During the week of April 1 through
April 8,1994, the appeals and
applications for exception or other relief
listed in the Appendix to this Notice

Under DOE procedural regulations, 10
CFR part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of

notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC 20585.

Dated: May 11,1994.
George B. Breznay,
Director, Office ofHearings and Appeals.
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List of Cases Received by the Office of Hearings and Appeals
[Week of Apr. 1 through Apr. 8,1994]

Date Name and location of applicant Case No.
Apr. 5, 1994 ... R &R Oil. Inc., Gillette, WY .....cccccvueenee. LEE-0107
Report.”
DO s Calaveras Cement Company, Los Ange- RR272-128
les, CA.
ing.
DO Wells Oil Company, Tucson, AZ .............. LEE-0108
Report.”
Apr. 6, 1995 ............ Utilities, Transporters & Manufacturers, LRR-0Q17
Gladwyne, PA.
DO i The National Security Archive, Washing- LFA-0365 Appeal of an
ton, DC.
Apr. 8, 1994 ............. Dane Energy Company, Washington, LEF-0122
DC.
ergy.
Refund Applications Received
[Week of April 1 to April 8,1994]
Date Name of Firm
4/4/94 D & W Gulf

4/4/94
4/1/94 thru 4/8/94.........cccoevvvvvne,

[FR Doc. 94-12418 Filed 5-19-94; 8:45 am]
BILUNG CODE 6450-01-P

Issuance of Proposed Decision and
Order During the Week of April 11
Through Apiil 15,1994

During the week of April 11 through
April 15,1994, the proposed decision
and order summarized below was
issued by the Office of Hearings and
Appeals of the Department of Energy
with regard to an application for
exception.

Under the procedural regulations that
apply to exception proceedings (10 CFR
part 205, subpart D), any person who
will be aggrieved by the issuance ofa
proposed decision and order in final
form may file a written notice of
objection within 10 days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed

Type of submission

Exception to the reporting requirements. If granted: R & R
QOil, Inc. would not be required to file Form EIA-782B,
“Resellers’/Retailers’ Monthly Petroleum Product Sales

Request for modification/rescission in the crude oil refund
proceeding. If granted: The May 21, 1993 Dismissal Letter
(Case No. RF272-25984) issued to Calaveras Cement
Company would be modified regarding the firm's Applica-
tion for Refund submitted in the Crude Oil refund proceed-

Exception to the reporting requirements. If granted: Welts Oil
Company would not be required to file Form EIA-782B,
“Resellers’/Retailers’ Monthly Petroleum Product Sales

Request for modification/rescission. If granted: The February
9,1994 Dismissal Letter (Case No. LRR-0014) issued to a
group of Utilities, Transporters & Manufacturers would be
modified regarding the grant of an evidentiary hearing to
provide OXY the opportunity to present testimony.

information request denial. If granted: The
March 18,1994 Freedom of information Request Denial is-
sued by the Office of Resource Management would be re-
scinded, and The National Security Archive would receive
access to information on the export of heavy water from
the United States to Israel in 1983.

Implementation of special refund proceeding. If granted: The
Office of Hearings and Appeals would implement Special
Refund Procedures pursuant to 10 C.F.R. Part 205, Sub-
part V, In connection with December 16, 1993 Consent
Order that the firm entered into with the Department of En-

State Escrow Distribution .
Crude Oil Refund Applications Received

to be the date of publication of this
Notice or the date an aggrieved person
receives actual notice, whichever occurs
first.

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made in a
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contest in any
further proceeding involving the
exception matter.

Copies of the full text of this proposed
decision and order are available in the
Public Reference Room of the Office of

Case No.

RF300-21786
RF302-12
RF272-95298 thru RF272-95219

Hearings and Appeals, room |E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1 p.m. and 5 p.m., except
federal holidays.

Dated: May 11,1994.
George B. Breznay,
Director, Office ofHearings and Appeals.

Noltgas Propane Fuel &Supply, New
Holland, PA, LEE-0098 Reporting
Requirements

Noltgas Propane Fuel & Supply filed
an Application for Exception from the
Energy Information Administration
(ELA) requirement that it file Form EIA-
782B, the “"Resellers’/Retailers’ Monthly
Petroleum Product Sales Report.” In
considering the request, the DOE found
that the firm was not suffering a gross
inequity or serious hardship.
Accordingly, on April 15,1994, the DOE
issued a Proposed Decision and Order
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determining that the exception request The DOE issued a Decision and Order
should be denied. in the Texaco Inc. refund proceeding
concerning four Applications for Refund
filed by retail outlets that purchased
some of their Texaco products indirectly
through Texaco jobbers. The DOE found

Issuance of Decisions and Orders that the applicants’ estimates of the

During the Week of March 21 Through ~ amount qf product that they purchased
March 25,1994 from the jobbers were flawed. The

. applicants, however, had records of
During the week of March 21 through  their annual gross revenues during the
March 25,1994, the decisions and refund period. The DOE estimated their
orders summarized below were issued annual purchases using these revenue
with respect to appeals and applications  figures by first estimating for each year
for other relief filed with the Office of the amount of their revenues that was
Hearings and Appeals of the Department  from gasoline sales. The DOE then
of Energy. The following summary also  divided this amount by an estimated
contains a fist of submissions that were  average retail branded selling price that
dismissed by the Office of Hearings and it calculated for each year of the refund
Appeals. period. The applicants were granted
Appeal refunds based upon the purchase
volume so calculated. The total refund
OXY USA, Inc., 3/23/94, LFA-0359 granted was $5,826, including interest

OXY USA, Inc. (OXY) filed an Appeal 0f$1,625.
Texaco Inc./Art’s Texaco,

3/22/94, RF321-18636

The DOE issued a Decision and Order
denying an Application for Refund filed
by Arthur A. Balczarek on behalf of
Art’s Texaco in the Texaco Inc. Subp&rt
V special refund proceeding. Mr.
Balczarek was unable to satisfactorily
document gallonage information for the
period during which he operated the
outlet. He did attempt to support his
claim through the use of the National
Petroleum News (NPN) Factbook. The
DOE determined that this was not
satisfactory evidence with which to
document gallonage claim and therefore
there was no basis on which the DOE
could grant a refund to Mr. Balczarek.

harm to the ongoing litigation involving  Texaco Inc./ Diamond Point Texaco, 3/

OXY. Accordingly, the Appeal was 22/94,RF321-12125

denied. The DOE issued a Decision and Order

in the Texaco Inc. refund proceeding

concerning an Application for Refund

Texaco Inc./Arriola Texaco, etal., filed by Diamond Point Texaco, a retail
3/24/94, RF321-767 etal. outlet that purchased Texaco products

[FR Doc. 94-12419 Filed 5-19-94; 8:45 ami
BILUNG CODE 6450-01-*»

from a determination issued by the
Economic Regulatory Administration
(ERA) of the Department of Energy in
response to a request from OXY under
the Freedom of Information Act (FOIA).
OXY sought an ERA audit report of
Cities Service Company. The only issue
was whether the ERA properly
considered a memorandum from Janet
Reno, the Attorney General (Reno
Memorandum) as part of the public
interest analysis in its decision not to
make a discretionary release of the
report. In considering the Appeal, the
DOE found that ERA properly
considered the Reno Memorandum in
its finding that release of the report
would cause a reasonably foreseeable

Refund Applications

Refund Applications

from Poweram Oil Company, a Texaco
jobber. Poweram had previously
demonstrated that it had absorbed all of
Texaco's alleged overcharges during the
period for which Diamond Point sought
a refund. Accordingly, Diamond Point
could not have been injured by Texaco’s
alleged overcharges, and the application
for refund was denied.

Texaco Inc. M&H Texaco, 3/24/94.
RR321-17

Vemon Home, the owner of two
Texaco service stations, filed a Motion
for Reconsideration of a Decision and
Order that denied duplicate refund
applications that he had filed for each
station in the Texaco refund proceeding.
Mr. Horne stated that he had signed
both applications at the request of
Federal Refunds, Inc. (FRI), the firm that
had prepared the forms and submitted
them to the Office of Hearings and
Appeals. In considering the Motion, the
DOE found that Mr. Horne erroneously
filed the second applications because he
was confused by FRI’s sending him
another form, and not for the purpose of
obtaining duplicate refunds. Mr.
Home’s refund claim for one of his
stations was approved for the period in
which it was directly supplied by
Texaco. However, the DOE rejected Mr.
Home’s claim for this station for the
period January 1980 through January
1981, when it was supplied by Poweram
Qil Co., a Texaco jobber. Poweram has
previously established that during the
period it absorbed Texaco’s alleged
overcharges and did not pass them
through to its customers. The DOE also
rejected Mr. Home’s refund claim for
his second station since he submitted
neither evidence to show that he
operated it during the refund period nor
the volume of motor gasoline that it
purchased. The total amount of the
refund granted by the DOE in this case
was $978.

M » eaW and Appeals issued the following Decisions and Orders concerning refund applications

Atlantic Richfield Company/Elliott Sav-on Gas, Inc. et al
Clark Oil & Refining CorpJJames Machowiak.......
Washington Clark ...
Clark Oil & Refining Corp./Kim’s Super 100 ...................
Congoleum Corporation .
Congoleum Corporation.........,... Vot ititit et e
Enron CorpAitchfield Gas Company ........ccccee covevrenne.
P&H Gas Company........ccoee e
Bert Schrank LP-Gas Company ...........

Fiore Trucking & Contracting Company .......c.ccceevnennne.
Permit Haulers, Inc. D/B/Ablakeman Corporation ...........
Gulf Oil Corp/iexas Sand & Gravel Co., Inc. etal ........
Gulf Oil CorpTW.G. Ingram Oil CO. ...cccoonieeiiiinnns
Gulf Oil Corp./Wholesale LP Gas Co., Inc. et al ..
Qil Center Research, Inc. et al ... coceeeevee e

.ex,s of ,he Decisions ond ° rders are available in the ~ .iS n 'S

RF304-14483 03/21/94
RF342-289 .. 03/24/94
RF342-290 ...
RF342-185 .. 03/24/94
RF272-56224 03/21/94
RD272-56224
RF340-128 .. 03/23/94
RF340-138 ...
RF340-140 ...
RF272-75925 03/24/94
. RF272-75974
- RF300-13151 03/21/94
RF300-20921 03/21/94
RF300-20522 03/23/94
RF272-92523 03/24/94
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Texaco Inc./Bob Moorman Texaco
Howard’s Texaco ...
Larry’s Texaco
Texaco Inc./Country Club Texaco et al
Texaco Inc./Drayton Hall Trust et al .
Texaco Inc./Ken’s Texaco et al .....
Texaco Inc./Loveland Texaco et al
Texaco IncVRussell’s Texaco et a |

Texaco Inc./The B.F. Goodrich Company et al

The Olympic Homecare Products Co
The Olympic Homecare Products Co

WHheels, INC .o e

Dismissals

The following submissions were dismissed:

Acorn Products ......ccccoceveinieniiinn e
Al Tech Specialty Steel Corp
Andy's Brake & Alignment..........
AT&T Technologies, Inc
Bluffton Utilities
Borough of Derry ....
Borough of Englewood Cliffs ....
Carsalve Servicenter ...
Chris Hansen Texaco ...
City of Davis
City of De Witt ..
City of Deming..
City of Denville.
City of Fairbanks.
City of Farmington.
City of Festus
Corcoran Joint Unified School Dlstrlct
Country Club Texaco ....
Crowley-Sheppard Asphalt C o
Dewey Township Schools .....

Dodgeville Central School .
Harley Davidson, Inc ...........
Herman H. Howard Sons ........ .
Lakeside Texaco
Lollis Texaco
Marsellis Warner Corp
Matthew’s Texaco/VPA Auto Repalr .
Parkway Texaco .

Parkway View S/C
Pat & Mike’s Texaco
Phillips County
Schuylkill Metals Corp
Terrell Farms Farm Acct
Town of Babylon
Township of Fairview
Travelers Texaco....
Village of Dupo .
Wayne County .
Wayne Dunagan
Yorktowne Texaco

Copies of the full text of these

decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, room |E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the

hours of 1 p.m. and 5 p.m., except

federal holidays. They are also available
in Energy Management: Federal Energy

Guidelines, a commercially published
loose leaf reporter system.

Dated: May 11,1994.
George B. Breznay,
Director, Office ofHearings and Appeals.
[FR Doc. 94-12420 Filed 5-19-94; 8:45 am]
BILLING CODE 6450-01-P

RF321-847 ... 03/21/94
RF321-1060 .

RF321-8476 .

RF321-151 ... 03/24/94
RF321-7119 . 03/21/94
RF321-19161 03/24/94
RF321-18081 03/24/94
RF321-7133 . 03/24/94
RF321-19017 03/21/94
RF272-57183 03/21/94
RD272-57183

RF272-54666 03/21/94

Case No.

RF272-93399
RF272-95124
RF321-17183
RF272-67238
RF272-93654
RF272-88625
RF272-88602
RF321-20318
RF321-20319
RF272-88635
RF272-88622
RF272-88640
RF272-88641
RF272-88603
RF272-88606
RF272-r88607
RF272-81724
RF321-20334
RF272-93495
RF272-88626
RF272-88629
RF272-95118
RF272-93018
RF321-20383
RF321-15960
RF272-93062
RF321-20577
RF321-20404
RF321-20303
RF321-20384
RF272-88653
RF272-93013
RF272-93157
RF272-88216
RF272-88605
RF321-20164
RF272-88613
RF272-87911
RF272-92962
RF321-20403

Issuance of Proposed Decisions and
Orders During the Week of April 4
Through April 8,1994

During the week of April 4 through
April 8,1994, the proposed decisions
and orders summarized belovy were
issued by the Office of Hearings and
Appeals of the Department of Energy
with regard to applications for
exception.
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Under the procedural regulations that
apply to exception proceedings (10 CFR
part 205, subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and orderin final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed
to be the date of publication of this
Notice or the date an aggrieved person
]E_eceives actual notice, whichever occurs

irst.

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made in a
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contest in any
further proceeding involving the
exception matter.

Copies of the full text of these
proposed decisions and orders are
available in the Public Reference Room
of the Office of Hearings and Appeals,
roojn 1E-234, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585, Monday
through Friday, between the hours of 1
p.m. and 5 p.m., except federal
holidays.

Dated: May 11,1994.
George B. Breznay,
Director, O ffice o fHearings and A ppeals.

May-Slade Oil Co., Klamath Falls, OR,
LEE-0091, Reporting Requirements

May-Slade Qil Co. filed an
Application for Exception from the
Energy Information Administration
(EIA) requirement that it file Form EIA-
782B, the “Reseller/Retailers’ Monthly
Petroleum Product Sales Report.” In
considering this request, the DOE found
that the firm was not suffering gross
inequity or serious hardship.
Accordingly, on April 4,1994, the DOE
issued a Proposed Decision and Order
determining that the exception request
should be denied.

Pledger Qil Co., Kentwood, LA, LEE-
0080, Reporting Requirements
Pledger Qil Co. filed an Application

for Exception from the Energy
Information Administration (EIA)
requirement that it file Form EIA-782B.
the “Reseller/Retailers’ Monthly
Petroleum Product Sales Report.” In
considering the request, the DOE found

that the firm was not suffering gross
inequity or serious hardship.
Accordingly, on April 8,1994, the DOE
issued a Proposed Decision and Order
determining that the exception request
should be denied.

IFR Doc. 94-12422 Filed 5-19-94; 8:45 am]
BILUNG CODE 6450-01-P

Proposed Implementation of Special
Refund Procedures

AGENCY: Office of Hearings and Appeals
Department of Energy.

ACTION: Notice of proposed
implementation of special refund
procedures.

SUMMARY: The Office of Hearings and
Appeals (OHA) of the Department of
Energy (DOE) announces the proposed
procedures for disbursement of
$18,853.02, plus accrued interest, in
alleged crude oil overcharges obtained
by the DOE under the terms of a
Remedial Order entered into with
Petroleum Carrier Company, Inc., Max
B. Penn, and Rodney Siegfried, Case No.
LEF-0119. The OHA has tentatively
determined that the funds obtained
through this Remedial Order, plus
accrued interest, will be distributed in
accordance with the DOE’s Modified
Statement of Restitutionary Policy
Concerning Crude Oil Overcharges.
DATES AND ADDRESSES: Comments must
be filed in duplicate within 30 days of
publication of this notice in the Federal
Register, and should be addressed to the
Office of Hearings and Appeals,
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585. All comments
should display a reference to case
number LEF-0119.

FOR FURTHER INFORMATION CONTACT:
Richard T. Tedrow, Deputy Director
Office of Hearings and Appeals, 1000
Independence Avenue SW.,
Washington, DC 20585 (202) 586-8018.

SUPPLEMENTARY INFORMATION: In
accordance with 10 CFR 205.282(b),
notice is hereby given of the issuance of
the Proposed Decision and Order set out
below. The Proposed Decision and
Order sets forth the procedures that the
DOE has tentatively formulated to
distribute to eligible claimants
$18,853.02, plus accrued interest,
obtained by the DOE under the terms of
a Remedial Order entered into with
Petroleum Carrier Company, Inc., Max
B. Penn, and Rodney Siegfried on June
26,1987. The funds were paid towards
the settlement of alleged violations of
the DOE price and allocation regulations
involving the sale of Crude oil during
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the period June 1974 through December
1977. *

The OHA has proposed to distribute
the Remedial Order funds in accordance
with the DOE’s Modified Statement of
Restitutionary Policy Concerning Crude
Oil Overcharges, 51 FR 27899 (August 4,
1986) (the MSRP). Under the MSRP,
crude oil overcharge monies are divided
between the federal government, the
states, and injured purchasers of refined
petroleum products. Refunds to the
states would"be distributed in
proportion to each state’s consumption
of petroleum products during the price
control period. Refunds to eligible
purchasers would be based on the
number of gallons of petroleum
products which they purchased and the
degree to which they can demonstrate
injury.

Any member of the public may
submit written comments regarding the
proposed refund procedures.
Commenting parties are requested to
provide two copies of their submissions.
Comments must be submitted within 30
days of publication of this notice in the
Federal Register and should be sent to
the address set forth at the beginning of
this notice. All comments received in
this proceeding will be available for
public inspection between the hours of
1 p.m. and 5 p.m., Monday through
Friday, except federal holidays, in the
Public Reference Room of the Office of
Hearings and Appeals, located in Room
IE—234,1000 Independence Avenug,
SW., Washington, DC 20585.

Date: May 13,1994.
George B. Breznay,
Director, O ffice o fHearingsand A ppeals.

Implementation of Special Refund
Procedures

Names of Firms; Petroleum Carrier
Company, Inc., Max B. Penn, Rodney
Siegfried

Date of Filing: December 7,1993

Case Number: LEF-0119
Under the procedural regulations of

the Department of Energy (DOE), the

Economic’Regulatory Administration

(ERA) may request that the Office of.

Hearings and Appeals (OHA) formulate

and implement special refund

procedures. 10 CFR 205.281. These
procedures are used to refund monies to
those injured by actual or alleged
violations of the DOE price regulations.

In this Decision and Order, we
consider a Petition for Implementation
of Special Refund Procedures filed by
the ERA on December 7,1993, for crude
oil overcharge funds. The funds at issue
in this petition were obtained from

Petroleum Carrier Company, Inc., Max

B. Penn, and Rodney Siegfried
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(hereinafter collectively referred to as
“PCCI”). This Office issued a Remedial
Order to PCCI finding violations of the
crude oil pricing regulations during the
period from June 1974 through
December 1977. Petroleum Carrier
Company, Inc., 16 DOE *8 83,009
(1987). That Order required PCCI to
remit $2,569,093 ($1,163,865.17
resulting from crude oil violations, plus
$1,405,227.83 in interest accrued
through March 31,1984) to the DOE.
The DOE received $18,853?02 on
December 6,1993.* This Decision and
Order establishes the OHA’s procedures
to distribute those funds, as well as the
remainder of the settlement when it is
remitted.

The general guidelines which the
OHA may use to formulate and
implement a plan to distribute refunds
are set forth in 10 CFR part 205, subpart
V. The subpart V process may be used
in situations where the DOE cannot
readily identify the persons who may
have been injured as a result of actual
or alleged violations of the regulations
or ascertain the amount of the refund
each person should receive. For a more
detailed discussion of Subpart V and the
authority of the OHA to fashion
procedures to distribute refunds, see
Office ofEnforcement, 9 DOE N 82,508
(1981), and Office ofEnforcement, 8
DOE *1 82,597 (1981). We have
considered the ERA’S request to
implement Subpart V procedures with
respect to the monies received from
PCCI and have determined that such
procedures'are appropriate.

I. Background

OnJuly 28,1986, the DOE issued a
Statement of Modified Restitutionary
Policy in Crude Oil Cases, 51 FR 27899
(August 4,1986) (the SMRP). The
SMRP, issued as a result of a court-
approved Settlement Agreement In re:
The Department ofEnergy Stripper Well
Exemption Litigation, M.D.L. No. 378
(D. Kan. 1986), reprinted in 6 Federal
Energy Guidelines If 90,501 (the
Stripper Well Agreement), provides that
crude oil overcharge funds will be
divided among the states, the federal
government, and injured purchasers of
refined petroleum products. Eighty
percent of the funds, and any monies
remaining after all valid claims are paid,
are to be disbursed equally to the states
and federal government for indirect
restitution.

Shortly after the issuance of the
SMRP, the OHA issued an Order that
announced its intention to apply the
Modified Policy in all Subpart V
proceedings involving alleged crude oil

*No additional monies are expected

violations. Order Implementing the
Modified Statement of Restitutionary
Policy Concerning Crude Oil
Overcharges, 51 FR 29689 (August 20,
1986) . In that Order, the OHA solicited
comments concerning the appropriate
procedures to follow in processing
refund applications in crude oil refund
proceedings. On April 6,1987, the OHA
issued a Notice analyzing the numerous
comments and setting forth generalized
procedures to assist claimants that file
refund applications for crude oil monies
under the Subpart V regulations. 52 Fed.
Reg. 11737 (April 10,1987) (the April
10 Notice).

The OHA has applied these
procedures in numerous cases since the
April 10 Notice, e.g., New York
Petroleum, Inc., 18 DOE 85,435
(1988) (New York Petroleum); Shell Qil
Co., 17 DOE 85,204 (1988); Ernest A
Allerkamp, 17 DOE *8 85,079 (1988)
(Allerkamp), and the procedures have
been approved by the United States
District Court for the District of Kansas
as well as the Temporary Emergency
Court of Appeals (TECA). Various States
filed a Motion with the Kansas District
Court, claiming that the OHA violated
the Stripper Well Agreement by
employing presumptions of injury for
end-users and by improperly calculating
the refund amount to be used in those
proceedings. In re: The Department of
Energy Stripper Well Exem ption
Litigation. 671 F. Supp. 1318 (D Kan
1987) , affd, 857 F. 2d 1481 (Temp.
Emer. Ct. App. 1988). On August 17,
1987, Judge Theis issued an Opinion
and Order denying the States’ Motion in
its entirety. The court concluded that
the Stripper Well Agreement “does riot
bar [the) OHA from permitting
claimants to employ reasonable
presumptions in affirmatively
demonstrating injury entitling them to a
refund.” Id. at 1323. The court alsd
ruled that, as specified in the April 10
Notice, the OHA could calculate refunds
based on a portion of the M.DT. 378
overcharges. Id. at 132324

Il. The Proposed Refund Procedures

A. Refund Claims

We now propose to apply the
procedures discussed in the April 10
Notice to the crude oil Subpart V
proceeding that is the subject of the
present determination. As noted above,
$18,853.02 of an alleged crude oil
violation, plus interest, is covered by
this proposed Decision. We have
decided to reserve the full twenty
percentof the alleged crude oil violation
amount, or $3,770.60, plus interest, for
direct refunds to claimants, in order to
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ensure that sufficient funds will be
available for refunds to injured parties.
The process which the OHA will use
to evaluate claims based on alleged
crude oil violations will be modeled
after the process the OHA has used in
Subpart V proceedings to evaluate
claims based upon alleged overcharges
involving refined products. E.g.,
Mountain Fuel Supply Co., 14 DOE f
85,475 (1986) (Mountain Fuel). As in
non-crude oil cases, applicants will be
required to document their purchase
volumes of covered products and prove
that they were injured as a result of the
alleged violations. Generally, a covered
product is any product that was either
covered by the Emergency Petroleum
Allocation Act of 1973,15 U.S.C.
8§ 751760, or if the product was
purchased from a crude oil refinery or
originated in a crude oil refinery. See
Great Salt Lake Minerals &Chem. Corp,,
23 DOE 1 88,118, at 88,305 (1993).
Applicants who were end-users or
ultimate consumers of petroleum
products, whose businesses are
unrelated to the petroleum industry,
and who were not subject to the DOE
price regulations are presumed to have
been injured by any alleged crude oil
overcharges. In order to receive a
refund, end-users need not submit any
further evidence of injury beyond the
volume of petroleum products
purchased dining the period of price
controls. E.g., A. Tarricone, Inc., 15 DOE
‘i 85,495, at 88,893-96 (1987). However,
the end-user presumption of injury Can
be rebutted by evidence which
establishes that the specific end-user in
question was not injured by the crude
oil overcharges. E.g., Berry Holding Co.,
16 DOE 185,405, at 88,797 (1987). Ifan
interested party submits evidence that is
sufficient to cast serious doubt on the
end-user presumption, the applicant
will be required to produce further
evidence of injury. E.g., New York
Petroleum, 18 DOE at 88,701-03.
Reseller and retailer claimants must
submit detailed evidence of injury and
may not rely on the presumptions of
injury utilized in refund cases involving
refined petroleum products. They can.
however, use econometric evidence of
the type employed in the Report by the
Office ofHearings and Appeals to the
United States District Courtfor the
District ofKansas, In Re: The
Department ofEnergy Stripper Well
Exemption Litigation, reprinted in 6
Fed. Energy Guidelines 1 90,507 (1986)
Applicants who executed and submitted
a valid waiver pursuant to one of the
escrows established in the Stripper Weli
Agreement have waived their rights to
apply for crude oil refunds under
Subpart V. Mid-America Dairyman, inc



Federal Register / Vol. 59, No. 97 / Friday, May 20, 1994 / Notices

v. Herrington, 878 F. 2d 1448 (Temp.
Emer. Ct. App. 1989); accord Boise
Cascade Corp., 18 DOE 85,970 (1989).

Refunds to eligible claimants who
purchased refined products will be
calculated on the basis of a volumetric
refund amount derived by dividing the
alleged crude oil violation amounts "
involved in this determination
($18,853.02) by the total consumption of
petroleum products in the United States
during the period of price controls
(2,020,997,335,000 gallons). Mountain
Fuel, 14 DOE at 88,868 n.4.

As we stated in previous Decisions, a
crude oil refund applicant will be
required to submit only one application
for crude oil overcharge funds. E.g.,
Allerkamp, 17 DOE at 88,176. Any party
that has previously submitted a refund
application in the crude oil refund
proceedings need not file another
application. That previously filed
application will be deemed to be filed
in all crude oil proceedings as the
procedures are finalized. The DOE has
established June 30,1994, as the final
deadline for filing an Application for
Refund from the crude oil funds. See 58
F.R. 26,318 (May 3,1993). Itis the
policy of the DOE to pay all crude oil
refund claims filed within this deadline
at the rate of $0.0008 per gallon.
However, while we anticipate that
applicants that filed their claims within
the original June 30,1988 deadline will
receive a supplemental refund payment,
we will decide in the future whether
claimants that filed later Applications
should receive additional refunds. E.g.,
Seneca Qil Co., 21 DOE H85,327 (1991).
Notice of any additional amounts
available in the future will be published
in the Federal Register.

B. Payments to the States and Federal
Government

Under the terms of the SMRP, we
propose that the remaining eighty
percent of the alleged crude oil violation
amounts subject to this Decision, or
$15,082.42, plus interest, should be
disbursed in equal shares to the states
and federal government for indirect
restitution. The share or ratio of the
funds which each state will receive is
contained in Exhibit H of the Stripper
Well Agreement. When disbursed, these
funds will be subject to the same
limitations and reporting requirements
as all other crude oil monies received by
the states under the Stripper Well
Agreement.

It Is Therefore Ordered That:

The refund amount remitted to the
Department of Energy by Petroleum
Carrier Company, Inc., Max B. Penn,
and Rodney Siegfried pursuant to the
Remedial Order executed on June 28,

1987 will be distributed in accordance
with the foregoing Decision.

[FR Doc. 94-12423 Filed 5-19-94; 8:45 ami
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

(ER-FRL-4711-5)

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Auvailability of EPA comments
prepared May 2,1994 Through May 6,
1994 pursuant to the Environmental
Review Process (ERP), under section
309 of the Clean Air Act and section
102(2)(C) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 260-5076.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 08,1994 (59 FR 16807).

Draft EISs

ERP No. DA—€OE—K32038-CA Rating
EC2, Oakland Outer and Inner Harbors,
Deep Draft Navigation Improvements,
Updated Information, Alcatraz Dredge
Material Disposal Site Changed
Conditions, Implementation, Alameda
County, CA.

SUMMARY: EPA had environmental
concerns about possible water quality
impacts at the Bay Farm Borrow site,
and possible groundwater and social
impacts at the Galbraith Golf Course
site.

Final EISs

ERP No. FFAFS—65198—OR, Ochoco
National Forest and Crooked River
National Grassland Revised Land and
Resource Management Plan for
Standards and Guidelines Regarding Oil
and Gas Leasing, Implementation,
Grant, Crook, Wheeler, Jefferson and
Harney Counties, OR.

SUMMARY: EPA provided no formal
written comments. Based on review of
the final EIS. EPA had no objections to
the preferred alternative as it is
described in the EIS.

ERP No. F-COE—K34006-CA,
Monterey Peninsula Water Supply
Project, New Padres Dam and Reservoir
Construction, COE Section 404 Permit,
Carmel River, Monterey County, CA.
SUMMARY: EPA had environmental
concerns about the Clean Air Act
Conformity analysis. The FEIS
satisfactorily responded to most of
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EPA’s concerns raised on prior NEPA
documents for the project.

ERP No. F-FTA-L40200-OR
Hillsboro Corridor Transit
Improvements, Implementation,
Between S.W. 185th Avenue and
downtown Hillsboro, Funding,
Washington, Clackamas and Multnomah
Counties, OR and Clark County, WA.
SUMMARY: EPA provided no formal
written comments. Based on review of
the final EIS. EPA had no objections to
the preferred alternative as it is
described in the EIS.

Dated: May 17,1994.
Marshall Cain,
SeniorLegal Advisor, O ffice o fFederal
Activities.
[FR Doc. 94-12425 Filed 5-19-94; 8:45 ami
BILLING CODE 6560-50-U

[FRL-4887-1]

Disclosure of Confidential Business
Information Obtained Under the
Comprehensive Environmental
Response, Compensation and Liability
Act to EPA Contractor Science
Applications International Corporation
(SAIC) and Subcontractor TechLaw
Inc.

AGENCY: Environmental Protection
Agency.
ACTION: Notice; request for comment.

SUMMARY: EPA hereby complies with the
requirements of 40 CFR 2.310(h) for
authorization to disclose to its
contractor, Science Applications
Corporation (hereinafter “SAIC”), of
Falls Church, Virginia and
subcontractor TechLaw Inc. of San
Francisco, California and Denver,
Colorado, Superfund confidential
business information (“CBI”) which has
been submitted to EPA Region 9,
Hazardous Waste Management Division,
Office of Superfund Programs.

FOR FURTHER INFORMATION CONTACT:
Judith Walker, Office of Superfund
Programs, Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105, (415) 744-
2334,

SUPPLEMENTARY INFORMATION:

Notice of Required Determinations,
Contract Provisions and Opportunity to
Comment

The Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (“CERCLA”) as amended, ~
(commonly known as “Superfund”)
requires completion of enforcement
activities at Superfund sites in concert
with other site events. The Freedom of
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Information Act (FOLA) requires that
EPA provide requested information to
other parties. EPA has entered into a
contract. No. 68—W4—-0021, with SAIC
and its subcontractor TechLaw Inc. for
enforcement and FOIA support services.
EPA Region 9 has determined that
disclosure of CBI to SAIC and its
subcontractor TechLaw employees is
necessary in order that they may carry
out the work required by that contract
with EPA. The contract complies with
all requirements of 40 CFR
2,301(h)(2)(h), incorporated by reference
into 40 CFR 2.301(h)(2). EPA Region 9
will require that each SAIC and
subcontractor TechLaw Inc. employee
sign a written agreement that he or she:
(2) Will use the information only for the
purpose of carrying out the work
required by the contract; (2) shall refrain
from disclosing the information to
anyone other than EPA without the
prior written approval of each affected
business or of an EPA legal office; and
(3) shall return to EPA all copies of the
information (and any abstracts or
extracts therefrom) upon request from
the EPA program office, whenever the
information is no longer required by
SAIC and TechLaw Inc., for
performance of the work required by the
contract. These non-disclosure
statements shall be maintained on file
with the Project Officer. SAIC and
TechLaw Inc. employees will be trained
on Superfund CBI requirements.

EPA hereby advises affected parties
that they have ten working days to
comment pursuant to 40 CFR
2.301(b)(2)(ii), incorporated by reference
into 40 CFR 27310(h)(2). Comments
should be sent to: Environmental
Protection Agency, Region 9, Judith
Walker (H-8-2), 75 Hawthorne Street,
San Francisco, CA 94105.

Dated: May 9,1984.

JeffZelikson,

Director, Hazardous W aste M anagement
Division, EPA Region 9.

(FR Doc. 94-12286 Filed 5-19-94; 8:45 am]
BILLING CODE 6560-50-M

[ER-FRL-4711-4J

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
260-5076 OR (202) 260-5075. Weekly
receipt of Environmental Impact
Statements Filed May 09,1994 Through
May 13,1994 Pursuant to 40 CFR
1506.9.

EIS No. 940174, DRAFT EIS, FHW, NY,

1-26 Mohawks River Crossing

connecting NYS Thruway Interchange

26,1-890, NYS—5S and NYS-5 Const.,
Funding, US Coast Guard Permit and
COE Section 404 Permit, Towns of
Rotterdam and Glenville, Schenectady
County, NY, Due: July 05,1994,
Contact: H.J. Brown (518) 472-3616.

EIS No. 940175, FINAL EIS, COE, NC,
Wilmington Harbor Channel
Widening and Navigation
Improvement, Cape Fear River, Port of
Wilmington, New Hanover and
Brunswick Counties, NC, Due: June
20.1994, Contact: Hugh Heine (910)
251-4070.

EIS No. 940176, FINAL EIS, AFS, ID,
Prichard Creek Analysis Area, Land
and Resource Management Plan,
Implementation, Idaho Panhandle
National Forests, Wallace Ranger
District, Coeur d’Alene River, ID, Due:
June 20,1994, Contact: Don Garringer
(208) 752-1221.

EIS No. 940177, DRAFT SUPPLEMENT,
BLM, NV, Stateline Resource Area,
Land and Resource Management Plan,
Additional Alternative, Nye and Clark
Counties, NV, Due: August 19,1994,
Contact: Jerry Wickstrom (702) 647-

5000.

EIS No. 940178, FINAL SUPPLEMENT,
AFS, CA, Cottonwood and Golf
Timber Sales, Timber Harvesting in
the Breckenridge Compartment,
Updated Information Concerning
Withdrawal of the Golf Timber Sale
and Impacts on the California Spotted
Owl and Reforestation for the
Cottonwood Timber Sale, Sequoia
National Forest, Greenhorn Ranger
District, Kem County, CA, Due: June
20.1994, Contact: Linda Brett (805)
871-2223.

EIS No. 940179, FINAL SUPPLEMENT.
AFS, CA, CASA Guard Timber Sale,
Timber Harvesting, Updated
Information concerning impacts on
the California Spotted Owl and Fish
Creek Watershed and Reforestation,
Sequoia National Forest, Cannell
Meadow Ranger District, Tulare
County, CA, Due: June 20,1994,
Contact: Ray Huber (619) 376-3781.

EIS No. 940180, DRAFT EIS, COE, WA,
Auburn Thoroughbred Horse Racing
Facility, Construction and Operation,
COE Section 404 Permit and NPDES
Permit, City of Auburn, King County,
WA, Due: July 05,1994, Contact:
Stephen Martin (206) 764-3495.

EIS No. 940181, FINAL EIS, SFW, OR,
South Tongue Point Land Exchange
and Marine Industrial Park
Development Project, Control and
Management, Land Acquisition and
Possible COE Section 10 and 404
Permits, Lewis and Clark National
Wildlife Refuge, Clatsop County, OR,
Due: June 20,1994, Contact: Ben
Harrison (503) 231-2254.
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EIS No. 940182, FINAL EIS, COE, WI,
IL, Fox River and Chain O’Lakes Area
Recreational Boating Project, Special
Area Management Plan,
Implementation, COE Section 10 and
404 Permits, Algonquin Dam, Lake
County, IL and McHenry County, WI,
Due: June 20,1994, Contact: Barbara
Williams (312) 353-6464.

EIS No. 940183, FINAL EIS, AFS, WY.
Grand Targhee Ski Area Expansion
Master Development Plan,
Implementation, Targhee National
Forest, Teton County, WY, Due: June
20,1994, Contact: Lynn Ballard (208)
624-3151.

EIS No, 940184, DRAFT SUPPLEMENT.
NOA, NC, VA, FL, Coral and Coral
Reefs Fishery Management Plan,
Updated Information, Amendment 2
of the Gulf of Mexico and South
Atlantic, Due: July 05,1994, Contact:
Terrance Leary (813) 228—2815.

EIS No. 940185, DRAFT EIS, BLM, WY,
Creston/Blue Gap Natural Gas and Oil
Development Project, Construction
and Operation, Special-Use-Permit,
Right-of-Way and COE Section 404
Permit, Carbon and Sweetwater
Counties, WY, Due: July 19,1994,
Contact: Bob Tigner (307) 324-7171.
Dated: May 17,1994

Marshall Cain,

Senior Legal Advisor, O ffice o fFederal
Activities.

(FR Doc. 942424 Filed 5-19-94; 8:45 am]
BILUNG CODE 6560-60-U

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

Privacy Act of 1974; System of
Records

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Amend record system.

SUMMARY: The Federal Retirement thrift
investment Board (Board) is deleting the
routine use provisién in systems notice,
FRTIB-1, Thrift Savings Plan Records,
allowing disclosure of records on a
Thrift Savings Plan (TS) participant to
the Department of Veterans Affairs (VA)
the Federal Housing Administration
(FHA), and private financial institutions
at the written request of the participant,
and the provision allowing disclosure to
beneficiaries of deceased participants.

The provision allowing disclosure to
the VA, the FHA, and financial
institutions is not necessary because the
Board has revised its Privacy Act
regulations to allow for disclosure to
any person or entity at the written
request of the participant. The provision
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allowing disclosure to beneficiaries of
deceased participants is not necessary
because death extinguishes a
participant’s right to privacy.

EFFECTIVE DATE: The amendments will
be effective on June 20,1994 unless
comments are received that would >
resultin a contrary determination. If
comments received resultin a different
determination, the document would be
republished with the change.
ADDRESSES: Comments may be mailed
or delivered to John J. O’Meara,
Assistant General Counsel for
Administration, Federal Retirement
Thrift Investment Board 1250 H Street,
NW. Washington, DC 20005.

FOR FURTHER INFORMATION CONTACT: John
J. O’'Meara, Assistant General Counsel
for administration, (202) 942-1662, FAX
(202) 942-1676.

SUPPLEMENTARY INFORMATION: The
Board, which was established by the
Federal Employees’ Retirement System
Act of 1986, maintains records similar
to records of other Federal agencies and
a Government-wide system of records
on current and former participants in
the TSP. The Department of Agriculture,
National Finance Center, Thrift Savings
Plan Service Office is the recordkeeper
for TSP records subject to the Privacy
Act.

Because of the large volume of
verifications of account balance requests
submitted by financial institutions at
the request of TSP participants seeking
amortgage loan, the Board revised its
Privacy Act rules to relieve the TSP
Service Office of the burden of
contacting private financial institutions
to request the submission of an
originally signed authorization. As the
result of that change to the Board’s
Privacy Act rules, the routine use
provision in subsection (d) of FRTIB-1,
Thrift Savings Plan Records, in the
Board’s Notice of Systems of Records
published at 55 FR 18949-18959 is no
longer necessary. The TSP Service
Office may now disclose TSP account
information at the written request of the
participant to any person or entity.

The Board has also determined that
since the right to privacy uiider the
Privacy Act of 1974 is extinguished
upon the death of the participant, there
is no need for the provision in
subsection (f)(i) of FRTIB-1 allowing
disclosure to beneficiaries so that they
may exercise their entitlement rights.
The TSP Service Office may dislose TSP
account information to beneficiaries to
enable them to exercise their rights
respecting the deceased participant’s
account. e

In addition, a minor change has been
made to update this system notice.

Powers of attorney and tax notices have
been added to the list of categories of
records in the system.

Accordingly, the system notice for
FRTIB—4, Thrift Savings Plan Records,
is set forth below, as amended. The
amendments are not within the purview
of subsection (r) of the Privacy Act of
1974 (5 U.S.G. 552a), as amended,
which applies to the submission of a
new or significantly altered systems of
records.

Dated: May 13,1994.
Roger W. Mehle,

Executive Director, Federal Retirement Thrift
InvestmentBoard.

FRTIB-1

SYSTEM NAME:
Thrift Savings Plan Records.

SYSTEM LOCATION:

These records are located at the Thrift
Savings Plan (TSP) Service Office,
National Finance Center, Department of
Agriculture, 13800 Old Gentilly Road,
New Orleans, Louisiana. The mailing
address is: Head, Thrift Savings Plan
Service Office, National Finance Center,
P.O. Box 61500, New Orleans, LA
70161—2500. Subsets of these records
are located at the System Manager’s
address. The subsets are: Waiver, power
of attorney, and court order files
(including matters involving
bankruptcies, child support, alimony
and TSP benefit divisions), participant
correspondence, loan appeals, interfund
transfer appeals, error corrections, and
taxnotices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All participants in the Thrift Savings
Plan. Participants in the TSP consist of
present and former Members of
Congress and-Federal employees
covered by the Federal Employees’
Retirement System Act of 1986, as
amended (FERSA) 5 U.S.C. chapter 84;
all present and former Members of
Congress and Federal employees
covered by the Civil Service Retirement
System who elect to contribute to the
TSP; Supreme Court Justices, Federal
judges and magistrates who elect to
contribute; certain union officials and
2%23{ persons described in 5 CFR part

CATEGORIES OF RECORDS IN THE SYSTEM:
These records contain the following
kinds of information: Thrift Savings
Plan Account records of employee and
employer contributions; records of
participant’s Social .Security number,
date of birth and home address,
retirement code, account earnings and
balances; records showing whether a
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participant is vested; records of
participant-designated beneficiaries,
withdrawal information, type of annuity
requested, locator information on former
spouses, spousal waivers, and powers of
attorney; records of court orders
concerning bankruptcies, division of
retirement accounts between spouses
and garnishment actions for child
support of alimony payments against
accounts; records of data on employing
agency, servicing payroll office, and
servicing personnel office of the
participant; and records showing the
participant’s investment status by Fund,
information on interfund transfers and
participant loans, information on
notification of taxes, and general
correspondence with the TSP Service
Office.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
5U.S.C. 8474.

PURPOSE:

The purpose of this system of records
is to record activity concerning the TSP
account of each Plan participant, to
communicate with the participant
concerning his or her account, and to
make certain that he or she receives a
correct payment at the time of
withdrawal from the Plan.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

These records and information in
these records may be used:

a. To disclose financial data to
Federal, State, and local governmental
tax enforcement agencies so that they
may enforce applicable tax laws,

b. To disclose to the designated
annuity vendor in order to provide TSP
participants who have left Federal
service with an annuity.

c. To disclose to sponsors of eligible
retirement plans for purposes of
transferring the funds in the
participant’s account to an Individual
Retirement Account or into another
eligible retirement plan.

d. To disclose to current and former
spouses who have entitlement rights
under the Act.

e. When a participant to whom a
record pertains dies, to disclose to any
potential beneficiary and anyone
handling the decedent’s estate,
information in the participant’s record
which could have been properly
disclosed to the individual when living,
and the name and relationship of any
other person who claims the benefits or
who is entitled to share the benefits
payable.

f. To disclose information to any
person who is responsible for the care
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of the participant to whom a record
pertains and who is found by a court to
be incompetent or under other legal
disability, information necessary to
manage the participant’s account and to
assure payment of benefits to which the
participant is entitled.

g. To disclose information to a
Congressional office from the record of
a participant in order for that office to
respond to a communication from that
participant.

h. To disclose to agency payroll or
personnel offices in order to calculate
benefit projections for individual
participants, to calculate error
corrections, to reconcile payroll records
and otherwise to assure the effective
operation of the Thrift Savings Plan.

i. To disclose to the Department of the
Treasury information necessary to issue
checks from accounts of participants in
accordance with withdrawal or loan
procedures.

j- To disclose to the Department of
Labor and to private sector audit firms
so that they may perform audits as
provided for in FERSA.

k. To disclose to the Parent Locator
Service of the Department of Health and
Human Services, upon its request, the
present address of a participant,
whether a current or former employee
for the purpose of enforcing child
support obligations against such
individual.

I. To disclose pertinent information to
the appropriate Federal, State, or local
agency responsible for investigating,
prosecuting, enforcing, or implementing
a statute, rule, regulation, or order.

m. To disclose information to the
Office of Management and Budget at any
stage of the legislative coordination and
clearance process in connection with

If you want:

To make inquiry as to whether you
are a subject of this system of
records.

ACCESS ottt

Disclosure history of your TSP ac-
count (disclosures to entities
other than your employing agency
or the Board or auditors).

The individual must furnish the
following information for records to be
located and identified:

a. Name, including all former names;

b. Social Security number; and

Call or write TSP Service Office ...

Call or write TSP Service Office ...

Write TSP Service Office

private relief legislation as set forth in
OMB Circular No. A—19.

n. To disclose to a Federal agency, in
response to its request, the present
address of a former employee and any
other information the agency needs in
order to contact the former employee
concerning a possible threat to his or
her health or safety.

0. To disclose information to the
Department of Justice when: .

(1) The Board or any component
thereof, or

(2) Any employee of the Board in his
or her official capacity, or ,

(3) Any employee of the Board in his
or her individual capacity, where the
Department of Justice has agreed to
represent the employee; or

(4) The United States (where the
Board determines that litigation is likely
to affect the agency or any of its
components), is a party to litigation or
has an interest in such litigation, and
the Board determines that use of such
records is relevant and necessary to the
litigation, provided, however, that in
each such case, the Board determines
that disclosure of the records to the
Department of Justice is a use of the
information contained in the records
that is compatible with the purpose for
which the records were collected.

p. In response to a court subpoena or
to appropriate parties engaged in
litigation or in preparation of possible
litigation such as potential witnesses for
the purpose of securing their testimony
to courts, magistrates or administrative
tribunals, to parties and their attorneys
in connection with litigation or
settlement of disputes, to individuals
seeking information through established
discovery procedures in connection
with civil, criminal or regulatory
proceedings.

Chart A

If you are a former employee:
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POLICIES AND PRACTICES OF STORING,
RETRIEVING, SAFEGUARDING, AND RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

These records are maintained on
magnetic media, microfiche and in
folders.

RETRIEVABILITY:

These records are retrieved by name.
Social Security number, and other
personal identifiers of the individual to
whom they pertain.

SAFEGUARDS:

Hardcopy records are kept in metal
file cabinets in a secure facility with
access limited to those whose official
duties require access. Personnel
screening is employed to prevent
unauthorized disclosure. Automatic
data processing software security
mechanisms are used to prevent
unauthorized access to the magnetic
media.

RETENTION AND DISPOSAL:

All TSP forms are retained for 95
years. All other records are retained
indefinitely. Disposal of manual records
is by compacting and buying; data on
magnetic media are obliterated by
destruction or reuse or are returned to
the employing agency.

SYSTEM MANAGER(S) AND ADDRESS:

Executive Director, Federal
Retirement Thrift Investment Board,
1250 H Street, NW.. Washington, DC
20005.

NOTIFICATION PROCEDURE:

Any individual wishing to inquire if
this system contains information about
him or her must make inquiry in
accordance with Chart A below:

If you are a current employee:

Call or write your employing agency in accordance with agency sys-

tem of records on personnel or payroll records.

« Call or write your employing agency regarding personnel and pay-

roll records (agency’s and participant’s contributions, earnings,
loan repayments and adjustments to contributions).
e Call or write to TSP Servcie Office regarding loan status and

interfund transfers.
Write TSP Service Office.

c. Date ofbirth (only if writing).

A request to the employing Federal
agency may be made in accordance with
that agency's Privacy Act regulations or
any other existing agency procedures.

RECORD ACCESS PROCEDURE:

Any participant wishing access to his
or her records in this system may do so
in accordance with Chart A above. A
participant must furnish the following
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information for his or her records to be
located and identified:

a. Name, including all former names;

b. Social Security number;

c. Personal Identification Number
(PIN) (only if telephoning);

d. Date of birth (only if writing); and

e. Ifwhen telephoning, aPIN is '
unavailable or has been lost, name and

address of office in which currently or
formerly employed in the Federal
service and date of birth.

CONTESTING RECORDS PROCEDURE:
Any participant in the Thrift Savings
Plan who wishes to request amendment
of his or her records in this system must
make such request in accordance with

Chart b
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Chart B below. The employing agency or
the Board (through the TSP Service
Office, its recordkeeper), as the case
may be, will follow the procedures set
forth in 5 CFR part 1605, Error
Correction Regulations, in deciding
requests for amendment because of
monetary errors.

If you want to request amendment of a TSP record and

The type of record is:

Personnel or personal records (e.g., age, address or Social Security Tsp Service O ffice

number).

Agency’s and participant’s contributions, loan repayments and adjust-

ments to contributions.

Earnings, interfund transfers and loan prepayments

The participant must furnish the
following information for his or her
records to be located and identified:

a. Name, including all former names;

b. Social Security number; and

c. Date of birth.

RECORD SOURCE CATEGORIES:

The information in this system is
obtained from the following sources:

a. The individual to whom the
information pertains; <

b. Agency pay and personnel records;

c. Court orders; or

d. Spouses, former spouses, other
family members, beneficiaries, legal
guardians, personal representatives
(executors, administrators).

[FR Doc. 94-12321 Filed 5-19-04; 8:45 am]
BILUNG CODE 6760-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
[OPA012-N]

Medicare Program; Meeting of the
Practicing Physicians Advisory
Council

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Notice of meeting.

SUMMARY: In accordance with section
10(a) of the Federal Advisory Committee
Act, this notice announces a meeting of
the Practicing Physicians Advisory
Council. This meeting is open to the
public.

DATES: The meeting is scheduled for
June 6,1994, from 8 a.m. until 5 p.m.
e.d.t. (Additional meetings are
tentatively scheduled for September 12
and December 12,1994.)

You are a former employee write

to:

ADDRESSES: The meeting will be held in
Room 800, 8th Floor of the Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201.
FOR FURTHER INFORMATION CONTACT:
Martha DiSario, Executive Director,
Practicing Physicians Advisory Council,
Room 425—H, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, (202) 690-
7874.

SUPPLEMENTARY INFORMATION: The
Secretary of the Department of Health
and Human Services (the Secretary) is
mandated by section 1868 of the Social
Security Act, as added by section 4112
of the Omnibus Budget Reconciliation
Act 0f 1990 (OBRA ’90) (Pub. L. 101-
508, enacted on November 5,1990), to
appoint a Practicing Physicians
Advisory Council (the Council) based
on nominations submitted by medical
organisations representing physicians.
The Council meets quarterly to discuss
certain proposed changes in regulations
and carrier manual instructions related
to physicians’ services, as identified by
the Secretary. To the extent feasible and
consistent with statutory deadlines, the
consultation must occur before
publication of the proposed changes.
The Council submits an annual report
on its recommendations to the Secretary
and the Administrator of the Health
Care Financing Administration not later
than December 31 of each year.

The Council consists of 15 physicians,
each of whom has submitted at least 250
claims for physicians’ services under
Medicare in the previous year. Members
of the Council include both
participating and nonparticipating
physicians, and physicians practicing in
rural and underserved urban areas. At
least 11 members must be doctors of
medicine or osteopathy authorized to

Your former employing agency.....

TSP Service O ffice.......

You are a current employee write
to:

Your employing agency.
Your employing agency.

TSP Service Office.

practice medicine and surgery by the
States in which they practice. Members
have been invited to serve for
overlapping 4-year terms.

The current members are: Gary C.
Dennis, M.D.; Catalina E. Garcia, M.D.;
Harvey P. Hanlen, U.D.; Kenneth D.
Hansen, M.D.; Isabel V. Hoverman,
M.D.; Sandral Hullett, M.D.; Jerilynn S.
Kaibel, D.C.; William D. Kirsch, D.E.,
M.P.H.; Marie G. Kuffher, M.D.;
Katherine L. Markette, M.D.; Kenton K.
Moss, M.D.; Isadore Rosenfeld, M.D.;
Richard B. Tompkins, M.D.; Kenneth M.
Viste, Jr., M.D.; and James C. Waites,
M.D. The chairperson is Richard B.
Tompkins, M.D. The ninth meeting of
the Council will be held on June 6,
1994. The following topics will be
discussed at that meeting:

= The refinements to the physician
fee schedule regulation, including
proposed changes to the geographic
practice cost indices, multiple surgery
policies, and related issues.

= Implementation of the provision in
OBRA 90 regarding physician
ownership and self-referral.

« Physician “retainer” fees as the
payments collected by physicians to
guarantee access to services.

= Those individuals or organizations
who wish td"make 10-minute oral
presentations on the above issues must
contact the Executive Director to be
scheduled. For the name, address, and
telephone number of the Executive
Director, see the FOR FURTHER
INFORMATION CONTACT section at the
beginning of this notice. Please submit
a written copy of the oral remarks to the
Executive Director by May 31,1994. The
number of oral presentations may be
limited by the time available.

Anyone who is not scheduled to
speak may submit written comments to
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the Executive Director. The meeting is
open to the public, but attendance is
limited to the space available on a first-
come basis.

Authority: Section 1868 of the Social

Security Act (42 U.S.C. 1395ee) and section
10(a) of Public Law 02—463 (5 U.S.C. App. 2,
section 10(a)); 45 CFR Part 11.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Deted: May 12,1994.

Bruce C. Vladeck,

Administrator, Health Care Financing
Administration.

(FR Doc. 94-12411 Filed 5-19-94; 8:45 am)
BILLING CODE 4120-0V-P

FEDERAL RESERVE SYSTEM

CreditarvstaJt-Bankverein, et at.;
Acquisitions of Companies Engaged in
Permissible Nonbanidng Activities

The organizations listed in this notice
have applied under § 225.23(a)(2) or (f)
of the Board's Regulation Y (12 CFR
225.23(a)(2) or (fj) for the Board’s
approval under section 4(c)(8) ofthe
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Eacn application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices ofthe Board of
Governors. Interested persons may
express their views in writing on the
guestion whether consummation of the
proposal can "reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party

commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not
later than June 13,1994.

A. Federal Reserve Bank of New
York (William L. Rutledge, Senior Vice
President) 33 Liberty Street, New York,
New York 10045:

2. Creditanstalt-Bankverein, Vienna,
Austria; to acquire Gulfstream Global
Investors, Ltd., Dallas, Texas; and
thereby engage in providing portfolio
investment advice to any other person
and serving as investment adviser to an
investment company that is registered
under the Investment Company Act of
1940, including sponsoring, organizing
and managing a closed-end investment
company and furnishing general
economic information and advice,
general economic statistical forecasting
services and industry studies pursuant
to § 225.25(b)(4)(ii), (iii) and (iv) of the
Board’s Regulation Y.

2.f.P. Morgan Sr Co. Incorporated,
New York, New York; to acquire 18
percent ofthe New York Equity Fund
1993 Limited Partnership, a company
engaged in making equity and debt
investments in corporations or projects
designed primarily to promote
community welfare pursuant to
§225.25(b)(5) of the Board’s Regulation
Y.

Board of Governors of the Federal Reserve
System, May 16,1994.
Jennifer J. Johnson,
Associate Secretary o fthe Board.
[FR Doc. 94-12370 Filed 5-19-94; 8:45 am]
BILLING CODE 6210-01-f

Shamrock Holding, Inc., et al.; Notice
of Applications to Engage de novo in
Permissible Nonbanidng Activities

The companies listed in this notice
have filed an application under §
225.23(a)(1) ofthe Board’s Regulation Y
(12 CFR 225.23(a)(1)) for the Board’s
approval under section 4(c)(8) ofthe
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commenceor to
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
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application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
guestion whether consummation ofthe
proposal can “reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than June 10,1994.

A. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. Shamrock Holding, Inc., Evergreen,
Alabama; to engage de novo through its
proposed subsidiary, Shamrock
Insurance, Inc., Evergreen, Alabama, in
general insurance activities in a town of
less than 5,000, pursuant to
§ 225,25(b)(8)(iii) of the Board’s
Regulation Y. These activities will be
conducted in Evergreen, Alabama.

B. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. Garrett Bancshares, Ltd.,
Bloomfield, lowa; to engage de novo in
the making and servicing of loans, for
the one time extension of creditto a
principal of North Side of the Square,
Inc., a wholly owned subsidiary of
Garrett Bancshares’ subsidiary bank,
Davis County Savings Bank, Bloomfield,
lowa, pursuant to § 225.25(b)(1) of the
Board’s Regulation Y.

C. Federal Reserve Bank of Dallas
(Genie D. Short, Vice President) 2200
North Pearl Street, Dallas, Texas 75201-
2272:

1. Riverway Holdings, Inc., Houston,
Texas; to engage de novo through its
subsidiary Riverway Financial Services,
Inc., Houston, Texas, in advising and
providing investment advice to
company and providing portfolio
investment advice to any other person.
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pursuant to § 225.25(b)(4) of the Board’s
Regulation Y.

2. Riverway Holdings of Delaware,
Inc., Wilmington, Delaware; to engage
de novo through its subsidiary Riverway
Financial Services, Inc., Houston, Texas,
in advising and providing investment
advice to company and providing
portfolio investment advice to any other
person, pursuant to § 225.25(b)(4) of the
Board’s Regulation Y.

D. Federal Reserve Bank of San
Francisco (Kenneth R. Binning,
Director, Bank Holding Company and
International Regulation) 101 Market
Street, San Francisco, California 94105:

1.  Cupertino National Bancorp,
Cupertino, California; to engage de nova
in purchasing loan participations from
its sole subsidiary, Cupertino National
Bank, Cupertino, California, for the
purpose of providing the bank with
overline (loans in excess of the Bank’s
legal lending limit) capabilities for its
customers, pursuant to § 225.25(b)(1) of
the Board’s Regulation Y.

Board of Governors of the Federal Reserve
System, May 16,1994.
Jennifer J. Johnson,
Associate Secretary o fthe Board.
[FR Doc. 94-12371 Filed 5-19-93; 8:45 am]
BILLING CODE 6210-01-F

South!rust Corporation; Formation of,
Acquisition by, or Merger of Bank
Holding Companies

The company listed in this notice has
applied for the Board’s approval under
section 3 of the Bank Holding Company
Act (12 U.S.C. 1842) and § 225.14 of the
Board’s Regulation Y (12 CFR 225.14) to
become a bank holding company or to
acquire a bank or bank holding
company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act
(12 U.S.C. 1842(c)).

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that
application or to the offices of the Board
of Governors. Any comment on an
application that requests a hearing must
include a statement of why a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and
summarizing the evidence that would
be presented at a hearing.

Comments regarding this application
must be received not later than June 13,
1994,

A. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, NW., Atlanta, Georgia
30303:

1. SouthTrust Corporation,
Birmingham, Alabama; to acquire the
successor by merger to SouthTrust USB,
Inc., Birmingham, Alabama, SouthTrust
of Florida, Inc., Tampa, Florida, and
University State Bank Corp., Tampa,
Florida, and thereby indirectly acquire
University State Bank, Tampa, Florida.

Board of Governors of the Federal Reserve
System, May 16,1994.
Jennifer J. Johnson,
Associate Secretary ofthe Board.
[FR Doc. 94-12372 Filed 5-19-94; 8:45 am]
BILLING CODE 6210-01-F

SunTrust Banks, Inc.; Acquisition of
Company Engaged in Nonbanking
Activities

The organization listed in this notice
has applied under §§ 225.23(a) or (f) of
the Board’s Regulation Y (12 CFR
225.23(a) or (f)) for the Board’s approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets ofa
company engaged in a nonbanking
activity. Unless otherwise noted, such
activities will be conducted throughout
the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.
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Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than June 6,1994.

A. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, NW., Atlanta, Georgia
30303:

1 SunTrust Banks, Inc., Atlanta,
Georgia; to engage de novo through a
wholly owned subsidiary SunTrust
Capital Markets, Inc., Atlanta, Georgia,
in making, servicing, or acquiring loans
or other extensions of credit, in acting
as an investment or financial advisor, in
leasing personal or real property, in
arranging commercial real estate equity
financing, in providing securities
brokerage services, and in underwriting
and dealing in government obligations
and money market instruments,
pursuant to §8§ 225.25(b)(1), (4), (5), (14),
(15), and (16) of the Board’s Regulation
Y, respectively.

In addition, Applicant proposes to
engage, through Company, in certain
nonbank activities that have been
approved by Board Order, but have not
yet been added to the laundry list of
permissible nonbank activities.
Applicant proposes to engage in the
private placement of all types of debt
and equity securities, see Bankers Trust
New York Corporation, 75 Federal
Reserve Bulletin 829 (1989) (Bankers
Trust); J.P. Morgan & Company
Incorporated, 76 Federal Reserve
Bulletin 26 (1990) (J.P. Morgan); to buy
and sell all types of debt and equity
securities on the order of customers as
a riskless principal, see Bankers Trust
and J.P. Morgan; and. to underwrite and
deal in municipal revenue bonds,
mortgage-related securities, consumer-
receivable related securities and
commercial paper, see Citicorp, J.P.
Morgan & Company Incorporated and
Bankers Trust New York Corporation,
73 Federal Reserve Bulletin 473 (1987);
Chemical New York Corporation et al,
73 Federal Reserve Bulletin 731 (1987);
as modified by Order Approving
Modification to Section 20 Orders, 75
Federal Reserve Bulletin 751 (1989).

Board of Governors of the Federal Reserve
System, May 16,1994.
Jennifer J. Johnson,

Associate Secretary o fthe Board.
[FR Doc. 94-12373 Filed 5-19-94; 8:45 am]
BILUNG CODE 6210-01-F



26502

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

RIN 0905-ZA44
[CDC-434J

Announcement of Cooperative
Agreement for HistoricaUy Black
Colleges and Universities

Summary

The Centers for Disease Control and
Prevention (CDC) announces the
availability offunds for fiscal year (FY)
1994 for a cooperative agreement
program with a Historically Black
College or University (HBCU) to support
the education and training of
undergraduate minority studentsin
biostatistics, epidemiology, and
occupational health/safety.
Approximately $109,000 is available in
FY 1994 to fund one award, ft is
expected that the award will begin on or
about September 1,1994, and will be
made for a 12-month budget period
within a project period of up to 5 years.
Funding estimates may vary and are
subject to change. Continuation awards
within the project period will be made
on the basis ofsatisfactory progress and
the availability of funds.

The purpose of this cooperative
agreement is to assista HBCU in:

(1) Developing an undergraduate
internship program for African-
Americans and other under-served
population groups;

(2) Increasing the knowledge and
skills of undergraduate minority
students in epidemiology, biostatistics,
and occupational health/safety; (3)
F.xpanding the educational and research
skills development opportunities and
experiences in epidemiology,
biostatistics, and occupational health
and safety for under-represented
minority students who are interested in
pursuing public health careers; (4)
Developing and implementing a public
health sciences curriculum; (5)
Fostering the linkages and collaboration
among students and faculty in
developing epidemiological and
analytical knowledge bases for the
health status of minority and under-
served populations in America; and (6)
Increasing the number of African-
Americans and other under-represented
minority populations with advanced
degrees in epidemiology, biostatistics,
and occupational health and safety.

The CDC will: (1) Collaborate with the
recipient in the selection of key project
staff (i.e., the Project Director, the
Education Coordinator, the Computer/

Statistical Consultant, and the
Occupational Safety and Health
Consultant) by reviewing the
qualifications; (2) Collaborate with the
recipient on the criteria to select
students for the summer internship
program; (3) Participate in interviews
and selection of prospective interns for
the summer program; (4) Collaborate
with the recipient institution to
establish criteria for evaluating both
short- and long-term success of this
public health training program
(including the summer internship
program). For the Occupational Safety
and Health interns, collaborate with the
recipient to encourage the return of
student interns for subsequent years
based on recommendations of the
Occupational Safety and Health
Coordinator Associateship Research
Program Committee; (5) Provide
consultation and advice to the Program
Director, Education Coordinator,
Computer/Statistical Consultant, and
the Occupational Safety and Health
Coordinator regarding administrative
planning and program evaluation for
program development in future years;
(6) Provide computer access for the
Computer/Statistical Consultant, as
necessary; (7) Provide access to data
sets, CDC mainframe computer, word
processor, research activities and other
facilities that would be beneficial to
program participants and instruct them
in the analysis of data sets; (8) Provide
meeting space and office space to the
summer participants, the coordinators,
and the statistical/computer consultant
for activities to be carried out at CDC;
(9) Provide staffto give seminars to
students who are potential program
participants; (18) Provide technical
support to assist the recipient in
curriculum development and
implementation of public health-related
courses; (11) Collaborate in program
planning and consultation with
participants in the summer research
program; and, (12) Provide clerical
support, necessary equipment, and
other resources required for student
recruitment and administration of the
summer internship program by the
Occupational Safety and Health
Coordinator in Cincinnati, Ohio.

The Public Health Service (PHS) is
committed to achieving the health
promotion and disease prevention
objectives of “Healthy People 2000,” a
PHS-led national activity to reduce
morbidity and mortality and improve
the quality of life. This announcement
is related to the priority areas of
Educational mid Community-Based
Programs, Clinical Preventive Services
and Surveillance and Data. (For
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ordering dcopy of “H ealthy People
2000,” see the Section WHERE TO OBTAIN
ADDITIONAL INFORMATION.)

Authority

This program is authorized under
Section 301(a) of the Public Health
Service Act, 42 U.S.C. 241(a), as
amended.

Smoke-Free Workplace

The Public Health Service strongly
encourages all grant recipients to
provide a smoke-free workplace and
promote the non-use of all tobacco
products. This is consistent with the
PHS mission to protect and advance the
physical and mental health of the
American people.

Eligible Applicants

Assistance will be provided only to
historically black colleges or
universities (HBCU) fearthis project. No
other applications are solicited. The
program announcement and application
kits have been sent to all HBCUs,

The HBCU is the most appropriate
and qualified institution to provide die
services specified under this
cooperative agreement because;

A. HBCUs traditionally have a black
and other minority student enrollment
of at least 51 percent and offer
undergraduate courses in Community/
Allied Health, Computer Sciences,
Mathematics, and/or Biostatistics and
Epidemiology in their curriculum.

B. In May of 1988, CDC entered into
a five-year cooperative agreement with
Morehouse College in Atlanta, Georgia,
as a “pilot project to develop and
implement an educational support
program to increase the knowledge and
skills of African-American students in
epidemiology and biostatistics. The
pilot project attracted undergraduate
students from several other HBCUs
throughout the country. By all
assessment, the program was a
success—resulting in many former
participants going on to obtain
advanced degrees in epidemiology,
biostatistics, and other public health
disciplines. A number of the program
graduates are currently employed at the
CDC, in academia, in other Department
of Health and Human Services (DHHS)
and PHS agencies, as well as in the
private sector.

C. HBCUs are more aware of the
critical shortage of both minority
students and minority professional
disciplines which plan, monitor, and
evaluate the public health policies and
programs that target the heterogeneous
minority population groups in the
United States. “Healthy People 2000
objective 21.8 proposes to
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“* * * jncrease the proportion of all
degrees in the health professions and
allied and associated health profession
fields awarded to members of under-
represented racial and ethnic minority
groups.”

D. HBCUs can more readily assist in
achieving the Year2000 target for"
African-Americans of 8 percent of all
such degrees from a 1985-86 baseline of
approximately 5 percent. The number
and quality of African-American and
other minority students and
professionals in disciplines such as
biostatistics, epidemiology, and
occupational health/safety must be
increased if adequate personnel are to
be available to characterize and alleviate
the disproportionate burden of illness,
risk factors, disabilities, and death
plaguing minority populations in this
nation.

Executive Order 12372 Review

The application is not subject to
review as governed by Executive Order
12372 review.

Public Health Systems Reporting
Requirement

This program is not subject to the
Public Health System Reporting
Requirements.

Catalog ofFederal Domestic Assistance
Number

The Catalog of Federal Domestic
Assistance number is 93.283.

Where to Obtain Additional Information

If you are interested in obtaining
additional information regarding this
project, please refer to Announcement
434 and contact Van Malone, Grants
Management Specialist, Grants
Management Branch, Procurement and
Grants Office, Centers for Disease
Control and Prevention (CDC), 255
Paces Ferry Road, NE., room 320,
Mailstop E—15, Atlanta, GA 38305,
telephone (404] 842-6872.

A copy of “Healthy People 2000”
(Full Report, Stock No. 017-001-00474-
0) or “Healthy People 2000 (Summaiy
Report, Stock No. 017-001-00473-1)
referenced in the SUMMARY may be
obtained through the Superintendent of
Documents, Government Printing
Office, Washington, DC 20402-9325,
telephone (202) 783-3238.

Dated: May 16,1994.
Ladene H. Newton,

Acting A ssociate D irectorfor Management
and Operations, Centersfor D isease Control
and Prevention (CDC).

[FR Doc. 94-12366 Filed 5-19-94; 8:45 am]
BILLING CODE 4163-18-1»

Food and Drug Administration
[Docket No. 93N-0391]

Central Georgia Plasma Labs, Jnc™
Opportunity for Hearing on a Proposal
to Revoke U.S. License No.0649-001

AGENCY: Food and Drug Administration,
HHS-
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing an
opportunity for hearing on a proposal to
revoke the establishment license (U.S.
License No. 0649-001) and the product
license issued to Central Georgia Plasma
Labs, Inc., for the manufacture of Source
Plasma. The proposed revocation is
based on significant noncompliance
with certain provisions of the biologies
regulations specified in this document.
DATES: The firm may submit a written
request for a hearing to the Dockets
Management Branch by June 20,1994,
and any data or information justifying a
hearing by July 19,1994. Other
interested persons may submit written
comments on the proposed revocation
by July 19,1994.

ADDRESSES: Submit written requests for
a hearing, any data and information
justifying a hearing, and any written
comments on the proposed revocation
to the Dockets Management Branch
(HFA—305), Food and Drug
Administration, xm. 1-23,12420
Parklawn Dr., Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Jean
M. Olson, Center for Biologies
Evaluation and Research (HFM-635),
Food and Drug Administration, 1401
Rockville Pike, Rockville, MD 20852-
1448, 301-594-3074.

SUPPLEMENTARY INFORMATION:

FDA is proposing to revoke the
establishment license (U.S. License No.
0649-001) and the product license
issued to Central Georgia Plasma Labs,
Inc., 652 Third St., Macon, GA 31201,
for the manufacture of Source Plasma.
The proposed revocation is based on the
failure of Central Georgia Plasma Labs,
Inc., and its responsible management to
conform to the applicable standards and
conditions established in its license and
the requirements of 21 CFR parts 600,
601, 606, and 640.

FDA inspected Central Georgia
Plasma Labs, Inc., on February 1
through 5,8 through 12, and 17,1993.
During that inspection, FDA observed
numerous significant deviations from
the standards established in the license
as well as the applicable Federal
regulations. Such standards are
designed to ensure the continued safety,
purity, and potency of the product
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The inspection showed that Central
Georgia Plasma Labs, Inc., failed to
adequately determine donor suitability.
These deviations included, but were not
limited to, the following: (1) In violation
of 21 CFR 640.63{c}(9), Central Georgia
Plasma Labs, Inc., collected Source
Plasma from a donor after the donor had
tested repeatedly reactive for antibody
to hepatitis C virus (HCV); (2) in
violation of 21 CFR 640.65(b)(1)(i),
Central Georgia Plasma Labs, Inc., failed
to collect a four month sample for serum
protein electrophoresis testing from a
donor, and (3) in violation of21 CFR
640.65(b)(5) for eight people during a 7-
day period,-Central Georgia Plasma
Labs, Inc., removed whole blood in
excess of acceptable amounts, in excess
of 2,000 milliliters (mL) in donors
weighing less than 175 pounds and in
excess of 2,400 mL in donors weighing
175 pounds or more.

The inspection showed that Central
Georgia Plasma Labs, Inc., failed to
follow written standard operating
procedures (SOP’S) for the collection,
processing, storage, and distribution of
Source Plasma. In violation of 21 CFR
606.100, Central Georgia Plasma Labs,
Inc., failed to follow its SOP’s for
identifying and recovering previous
donations from three donors who tested
repeatedly reactive for hepatitis B
surface antigen. As a result, Central
Georgia Plasma Labs, Inc., failed to find
and cull one unit for one donor, three
units for asecond donor, and five unite
for a third donor. During November and
December 1992, there were 81
overbleeds whereby Central Georgia
Plasma Labs, Inc., removed, at one time,
amounts of whole blood from a donor in
excess ofthe volumes established in its
SOP’s in violation of 21 CFR 606.100
and 21 CFR 640.65(b)(6). The inspection
showed that Central Georgia Plasma
Labs, Inc., failed to maintain complete,
accurate, and concurrent records that
clearly traced the steps ofeach
significant procedure in the collection,
processing, and storage of the blood
products so as to provide a complete
history of work performed. Such
deviations included, but were not
limited to, the following: (1) In violation
of 21 CFR 606.160(b)(3)(i), Central
Georgia Plasma Labs, Inc., collected
plasma from a donor testing repeatedly
reactive for antibody to HCV, and
recorded in the plasma shipping records
that the unit was shipped; however, the
Central Georgia Plasma Labs, Inc.’s,
disposition records show that the same
unit was destroyed; (2) in violation of 21
CFR 606.170(a), Gentral Georgia Plasma
Labs, Inc., kept inadequate records ofan
investigation for a March 1991, incident
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where a donor was infused with red
blood cells from another donor; and (3)
in violation of 21 CFR 606.160(a)(1),
information concerning overbleeds was
not recorded in the Whole Blood
records concurrent with the
performance of the work.

Central Georgia Plasma Labs, Inc.,
failed to adequately maintain its walk-
in freezer used for the storage of Source
Plasma in violation of 21 CFR 606.60(a).
On a number of occasions in 1992, the
temperature in the storage cabinet went
above -20°C two or more times in a 72-
hour period, but Source Plasma stored
in the freezer during those periods was
not relabeled as required by 21 CFR
640.70(b).

FDA's inspectional observations
clearly show a persistent pattern of
significant noncompliance, on the part
of Central Georgia Plasma Labs, Inc.,
with the standards established in the
license and the Federal regulations.
FDA made similar observations of
Central Georgia Plasma Labs, Inc.’s,
significant deviations from compliance
with established standards in September
1981, June 1982, June 1983, October
1986, July 1989, April 1990, and January
1992, inspections.

The seriousness of Central Georgia
Plasma Labs, Inc.’s, noncompliance
with established standards was brought
to its attention in letters from FDA dated
September 1981, June 1982, July 1983,
November 1986, July 1988, November
1989, and notice of intent to revoke
letters dated April 1992 and May 1993.
On May 15,1992, Central Georgia
Plasma Labs, Inc., responded to the
April 1992, letter by submitting a
training plan. Among other things, the
plan provided that certified employees
would be reviewed semiannually, and
employees who failed a final exam
given at the end of a training module
would repeat the course. However,
inspections reveal that Central Georgia
Plasma Labs, Inc., has not properly
implemented the plan. Of the three
individuals that have been certified
since May 15,1992, none have received
a semiannual review. The one
individual that failed a final exam for a
module has not been required to repeat
the course.

Although Central Georgia Plasma
Labs, Inc., has repeatedly promised to
take corrective actions concerning these
and other observations, followup
inspections have revealed that effective
long term corrective actions have not
been taken. FDA has no assurance that
Central Georgia Plasma Labs, Inc.’s (the
firm’s), proposed corrective actions will
be properly implemented and that the
firm will not continue to engage in
repeated noncompliance with

established standards designed to
ensure the continued safety, purity, and
potency of the product. Consequently,
FDA finds that Central Georgia Plasma
Labs, Inc., has willfully not complied
with the standards established in the
license and the applicable regulations.
Accordingly, FDA is not required to
provide Central Georgia Plasma Labs,
Inc., with an opportunity to correct its
deficiencies and achieve compliance
with the applicable standards (21 CFR
601.5(b)).

FDA is now issuing a notice of
opportunity for hearing pursuant to 21
CFR 12.21(b) on a proposal to revoke the
establishment licensS (U.S. License No.
0649-001) and the product license
issued to Central Georgia Plasma Labs,
Inc.

In a letter dated May 27,1993, and
issued pursuant to 21 CFR 601.5(b),
FDA notified Central Georgia Plasma
Labs, Inc., and its responsible head, of
FDA'’s intent to revoke the product
license and U.S. License No. 0649-001,
and announced its intent to offer an
opportunity for hearing. In a letter dated
June 1,1993, Central Georgia Plasma
Labs, Inc., advised FDA that the firm
did not wish to waive its opportunity
for a hearing.

FDA has placed copies of documents
supporting the proposed license
revocation on file with the Dockets
Management Branch (address above)
under the docket number found in
brackets in the heading of this notice.
These documents include the following:
List of Observations (Form FDA—483)
from inspections of February 1 through
5, 8 through 12, and 17,1993, and of
January 22 through February 21,1992;
Central Georgia Plasma Labs, Inc.,
letters of February 26 and May 15,1992,
and February 22 and June 1,1993; FDA
letters of November 3,1989, April 30,
1992, and May 27,1993; and other
relevant FDA letters. These documents
are available for public examination in
the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Central Georgia Plasma Labs, Inc.,
may submit a written request for a
hearing to the Dockets Management
Branch by June 20,1994, and any data
and information justifying a hearing
must be submitted by July 19,1994,
Other interested persons may submit
comments on the proposed license
revocation to the Dockets Management
Branch by July 19,1994. The failure of
a licensee to file a timely written request
for a hearing constitutes an election by
the licensee not to avail itself of the
opportunity for hearing concerning the
proposed license revocation.
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FDA procedures and requirements
governing a notice of opportunity for
hearing, notice of appearance, request
for a hearing, grant or denial of a
hearing, and submission of data and
information to justify a hearing on a
proposed revocation of a license are
contained in 21 CFR parts 12 and 601.
A request for a hearing may not rest
upon mere allegations or denials but
must set forth a genuine and substantial
issue of fact that requires a hearing. If
it conclusively appears from the face of
the data, information, and factual
analyses submitted in support of the
request for a hearing that there is no
genuine and substantial issue of fact for
resolution at a hearing, or if a request is
not made within the specified time or in
the required format or with the required
analyses, the Commissioner of Food and
Drugs will deny the hearing request,
making findings and conclusions that
justify the denial.

Two copies of any submissions are to
be provided to FDA, except that
individuals may submit one copy.
Submissions are to be identified with
the docket number found in brackets in
the heading of this document. Such
submissions, except for data and
information prohibited from public
disclosure under 21 CFR 10.20(j)(2)(i),
21 U.S.C. 331(j), or 18 U.S.C. 1905, may
be seen in the Dockets Management
Branch (address above) between 9 am.
and 4 p.m., Monday through Friday.

This notice is issued under the Public
Health Service Act (sec. 351 (42 U.S.C.
262)) and the Federal Food, Drug, and
Cosmetic Act (secs. 201, 501, 502, 505,
701 (21 U.S.C. 321, 351, 352, 355, 371))
and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10) and the Director, Center for
Biologies Evaluation and Research (21
CFR 5.67).

Dated: May 11,1994.
Michael G. Beatrice,
Deputy Director, Centerfor Biologies
Evaluation and Research.
(FR Doc. 94-12291 Filed 5-19-94; 8:45 ami
BILUNG copt 4180-01-F

[Docket No. 94M-0127]

KC Pharmaceuticals, Inc.; Premarket
Approval of K-C Sterile Preserved
Saline Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

suMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by KC
Pharmaceuticals, Inc., Pomona, CA, for
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premarket approval, under section 515
of the Federal Food, Drug, and Cosmetic
Act (the act), of the K-C Sterile
Preserved Saline Solution. FDA's Center
for Devices and Radiological Health
(CDRH) notified the applicant, by letter
of February 28,1994, ofthe approval of
the application.

DATES: Petitions for administrative
review by June 20,1994,

ADDRESSES: Written requests for copies
of the summary of safety and
effectiveness data and petitions for
administrative review to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
James F. Saviola, Center for Devices and
Radiological Health (HFZ-460), Food
and Drug Administration, 1390 Piccard
Dr., Rockville, MD 20850, 301-594-
1744,

SUPPLEMENTARY INFORMATION: On May
14,1993, KCPharmaceuticals, Inc.,
Pomona, CA, 91768, submitted to CDRH
an application for premarket approval of
the K-C Sterile Preserved Saline
Solution. The K-C Sterile Preserved
Saline Solution is indicated for use in
the rinsing, heat disinfection, and
storage of soft (hydrophilic) contact
lenses. The application includes
authorization from Steridyne
Laboratories, Inc., Hollywood, CA
90068, to incorporate information
contained in its approved premarket
approval application (PMA) and related
supplements for Steridyne Sterile
Preserved Saline Solution.

In accordance with the provisions of
section 515(c)(2) ofthe act (21 U.S.C.
360e(c)f2)) as amended by the Safe
Medical Devices Act of 1990, this PMA
was not referred to the Ophthalmic
Devices Panel, an FDA advisory panel,
for review and recommendation because
the information in the PMA
substantially duplicates information
previously reviewed by this paneL On
February 28,1994, CDRHapproved the
application by a letter to the applicant
from the Acting Director of the Office of
Device Evaluation, CDRH.

A summary ofthe safety and
effectiveness data on which CDRH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

Opportunity for Administrative Review

Section 515(d)(3) ofthe act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section 515(g)
ofthe act (21 U.S.C. 360e(g)), for
administrative review of CDRH’s
decision to approve this application. A
petitioner may request either a formal
hearing under part 12 (21CFR part 12)
of FDA’s administrative practices and
procedures regulations or a review of
the application and CDRH’s action by an
independent advisory committee of
experts. A petition is to be in the form
of a petition for reconsideration under
§10.33(b) (21 CFR 10.33(b)). A
petitioner shall identify the form of
review requested (hearingor
independent advisory committee) and
shall submit with the petition
supporting data and information
showing that there is a genuine and
substantial issue of material fact for
resolution through administrative
review. After reviewing the petition,
FDA will decide whether to grant or
deny the petition and will publish a
notice of its decision in the Federal
Register. If FDA grants the petition, the
notice will state the issue to be
reviewed, the form of review to be used,
the persons who may participate in the
review, the time and place where the
review will occur, and other details.

Petitioners may, at any time on or
before June 20,1994, file with the
Dockets Management Branch (address
above) two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in thé office above between 9 a.m.
and 4 p.m., Monday through Friday.

This notice is issued under the
Federal Food, Drug, and Cosmetic Act
(secs. 515(d), 520(h) (21 U.S.C. 380e(d),
360j(h))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10) and redelegated to the
Center for Devices and Radiological
Health (21 CFR 5.53).

Dated: May 11,1994.
Joseph A. Levitt,

DeputyDirectorfor RegulationsPolicy, Center
for Devicesand RadiologicalH ealth.

(FR Doc. 94-12428 Filed 5-19-94; 8:45 amj
BILLING CODE 4H0-Ql-F

[Docket N0o.94M -0128]

OrthoLogic Corp.; Premarket Approval
of OrthoLogic” 1000

AGENCY: Food and Drug Administration,
HHS.
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ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
approval ofthe application by
OrthoLogic Corp., Phoenix, AZ, for
premarket approval, under section 515
ofthe Federal Food, Drug, and Cosmetic
Act (the act), of the OrthoLogic™ 1000.
FDA's Center for Devices and
Radiological Health (CDRH) notified the
applicant by letter on March 4,1994, of
the approval of the application.

DATES: Petitions for administrative
review by June 20,1994,

ADDRESSES: Written requests for copies
of the summary of safety and
effectiveness data and petitions for
administrative review to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Marie A. Schroeder, Center for Devices
and Radiological Health (HFZ-410),
Food and Drug Administration, 1390
Piccard Dr., Rockville, MD 20850,301-
594-1230.

SUPPLEMENTARY INFORMATION: On
November 18,1991, OrthoLogic Corp.,
Phoenix, AZ 85034, submitted to CDRH
ah application for premarket approval of
the OrthoLogic™ 1000. The device isa
noninvasive osteogenesis therapy
system and is indicated for the
noninvasive treatment of an established
nonunion acquired secondary to trauma,
excluding vertebrae and all flat bones,
where the width of the nonunion defect
is less than one-half the width of the
bone to be treated. A nonunion is
considered to be established when a
minimum of 9 months has elapsed since
injury and the fracture site shows no
visibly progressive signs of healing in a
minimum of 3 months. The
OrtholLogic™ 1000 is a portable,
battery-powered, microcontrolled,
noninvasive bone growth stimulator
which produces very low energy
combined static and dynamic magnetic
fields. A Liquid Crystal Display (LCD) is
utilized to display the status ofthe
device. In accordance with the
provisions of section 515(f)(2) of the act
(21 U.S.C. 360e(f)(2)) as amended by the
Safe Medical Devices Act of 1990, this
PMA was not referred to the Orthopedic
and Rehabilitation Devices Panel, an
FDA advisory panel, for review and
recommendation because the
information in the PMA substantially
duplicates information previously
reviewed by this panel.

On Much 4,1994, CDRH approved
the application by a letter to the



26506

applicant from the Acting Director of
the Office of Device Evaluation, CDRH.

A summary of the safety and
effectiveness data on which CDRH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

Opportunity for Administrative Review

Section 515(d)(3) of the act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section 515(g)
of the act (21 U.S.C. 360e(g)), for
administrative review of CDRH’s
decision to approve this application. A
petitioner may request either a formal
hearing under part 12 (21 CFR part 12)
of FDA’s administrative practices and
procedures regulations or a review of
the application and CDRH’s action by an
independent advisory committee of
experts. A petition is to be in the form
of a petition for reconsideration under
§10.33(b) (21 CFR 10.33(b)). A
petitioner shall identify the form of
review requested (hearing or
independent advisory committee) and
shall submit with the petition
supporting data and information
showing that there is a genuine and
substantial issue of material fact for
resolution through administrative
review. After reviewing the petition,
FDA will decide whether to grant or
deny the petition and will publish a
notice of its decision in the Federal
Register. If FDA grants the petition, the
notice will state the issue to be
reviewed, the form of review to be used,
the persons who may participate in the
review, the time and place where the
review will occur, and other details.

Petitioners may, at any time on or
before June 20,1994, file with the
Dockets Management Branch (address
above) two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in the office above between 9 am.
and 4 p.m., Monday through Friday.

This notice is issued under the
Federal Food, Drug, and Cosmetic Act
(secs. 515(d), 520(h) (21 U.S.C. 360e(d),
360j(h))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10) and redelegated to the
Center for Devices and Radiological
Health (21 CFR 5.53).

Dated: May 11,1994.

Joseph A. Levitt,

Deputy Directorfor Regulations Policy, Center
for Devicesand Radiological Health.

(FR Doc. 94-12374 Filed 5-19-94; 8:45 am]
BILUNG CODE 4160-01-f

Advisory Committees; Notice of
Meetings

AGENCY: Food and Drug Administration,

HHS.
ACTION: Notice.

SUMMARY: This notice announces

forthcoming meetings of public advisory

committees of the Food and Drug
Administration (FDA). This notice also
summarizes the procedures for the
meetings and methods by which
interested persons may participate in
open public hearings before FDA’s
advisory committees.

MEETINGS: The following advisory
committee meetings are announced:

Peripheral and Central Nervous
System Drugs Advisory Committee

Date, time, and place. June 6,1994,9
a.m., and June 7,1994, 8:30 a.m.,
Potomac Inn, Ballrooms A, B, and C,
Three Research Ct., Rockville, MD.

Type of meeting and contact person.
Open committee discussion, June 6,
1994, 9 a.m. to 5 p.m.; open committee
discussion, June 7,1994, 8:30 am. to 1
p.m.; open public hearing, 1 p.m. to 2
p.m., unless public participation does
not last that long; open committee
discussion, 2 p.m. to 5 p.m.; Michael A.
Bernstein, Center for Drug Evaluation
and Research (HFD-120), Food and
Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-594-
2850.

General function of the committee.
The committee reviews and evaluates
data on the safety and effectiveness of
marketed and investigational human
drugs for use in neurological disease.

Agénda—Open public hearing.
Interested persons may present data,
information, or views, orally or in
writing, on issues pending before the
committee. Those desiring to make
formal presentations should notify the
contact person before June 1,1994, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
required to make their comments.

Open committee discussion. The
committee will discuss the
intracerebroventricular (ICV)
administration of drugs and biologies
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for the treatment of chronic neurologic
illness.

Cardiovascular and Renal Drugs
Advisory Committee

Date, time, and place. June 9 and 10.
1994, 9 a.m., National Institutes of
Health, Clinical Center, Bldg. 10, Jack
Masur Auditorium, 9000 Rockville Pike,
Bethesda, MD. If you must drive, please
use an outlying lot such as lot 41B. Free
shuttle bus service is provided from lot
41B to the Clinical Center every 8
minutes during rush hour and every 15
minutes at other times.

Type ofmeeting and contact person.
Open public hearing, June 9,1994, 9
a.m to 10 a.m., unless public
participation does not last that long;
open committee discussion, 10 a.m. to
5 p.m.; open committee discussion, June
10,1994,9 am. to 5 p.m.; Joan C.
Standaert, Center for Drug Evaluation
and Research (HFD-110), Food and
Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 419-259-
6211, or Valerie M. Mealy, Advisors and
Consultants Staff, 301-443—4695.

Generalfunction of the committee.
The committee reviews and evaluates
data on the safety and effectiveness of
marketed and investigational human
drugs for use in cardiovascular and
renal disorders.

Agenda—Open public hearing.
Interested persons may present data,
information, or views, orally or in
writing, on issues pending before the
committee. Those desiring to make
formal presentations should notify the
contact person before May 23,1994, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
required to make their comments.

Open committee discussion. On June
9,1994, the committee will discuss: (1)
New drug application (NDA) 20-364,
benazepril HCl/amlodipine besylate,
Ciba-Geigy, to be indicated for
hypertension and (2) product license
application (PLA) 93-1057 (abeiximab),
CentoRx®, Centocor, for high risk
angioplasty. OnJune 10,1994, the
committee will discuss PLA 1048,
Supplement #93-0889 (alteplase
recombinant), Activase®, Genentech,
Inc., for new accelerated dose regimen.

Blood Products Advisory Committee

Date, time, and place. June 21 and 22,
1994,8 a.m., Holiday Inn—
Gaithersburg, Ballroom, Two
Montgomery Village Ave., Gaithersburg,
MD.
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Type ofmeeting and contact person.
Open committee discussion, June 21,
1994, 8 a.m. to 8:30 a.m.; open public
hearing, 3:30 a.m. to 9:30 a.m., unless
public participation does not last that
long;-open committee discussion, 9:30
a.m. to 5:30 p.m.; open committee
discussion, June 22,1994, 8 am. to 6
p.m.; Linda A. Smallwood, Center for
Biologies Evaluation and Research
(HFM—300), Food and Drug
Administration, 1401 Rockville Pike,
Rockville, MD 20852-1448, 301-594-
6700.

Generalfunction ofthe committee.
The committee reviews and evaluates
data on the safety and effectiveness, and
appropriate use of blood products
intended for Use in the diagnosis,
prevention, or treatment of human
diseases.

Agenda—Open public hearing.
Interested persons may present data,
information, or views, orally orin
writing, on issues pending before the
committee. Those desiring to make
formal presentations should notify the
contact person before June 13,1994, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
required to make their comments.

Open committee discussion. On June
21.1994, the committee will discuss
and provide recommendations on
plasma collected by apheresis,
particularly with regard to infrequent
donations of different frequencies, and
on autologous blood donation, and in
the afternoon, will discuss and provide
recommendations on red cell loss
during source plasma collection and
plateletpheresis, and will hear an
informational summary of regulatory
issues concerning stem cells. The
agenda for June 22,1994, has not been
developed. An amendment to this
notice will be published in the Federal
Register at a later date.

Dental Products Panel Plaque
Subcommittee (Nonprescription
Drugs) of the Medical Devices
Advisory Committee

Date, time, and place. June 28 and 29,
1994, 9 a.m., Parklawn Bldg., conference
rm. E, 5600 Fishers Lane, Rockville,
MD.

Type ofmeeting and contact person.
Open committee discussion, June 28,
1994, 9 am. to 12 m.; open public
hearing 12 m. to 3 p.m., unless public
participation does not last that long;
open committee discussion, 3 p.m.to 5
p-m.; open committee discussion, June
29.1994, 9 am. to 11 a.m.; open public

hearing, 11 a.m. to 2 p.m., unless public
participation does not last that long;
open committee discussion, 2 p.m. to 4
p.m.; Jeanne L. Rippere or Stephanie A.
Mason, Center for Drug Evaluation and
Research (HFD-813), Food and Drug
Administration, 7520 Standish PL,
Rockville, MD 20855, 301-594-1003.

Generalfunction ofthe committee.
The committee reviews and evaluates
data on the safety and effectiveness of
marketed and investigational devices
and makes recommendations for their
regulation.

The Dental Products Panel of the
Medical Devices Advisory Committee,
functions at times as a nonprescription
drug advisory panel. As such, the panel
reviews and evaluates available data
concerning the safety and effectiveness
of active ingredients, and combinations
thereof, of various currently marketed
nonprescription drug products for
human use, the adequacy of their
labeling, and advises the Commissioner
of Food and Drugs on the promulgation
of monographs establishing conditions
under which these drugs are generally
recognized as safe and effective and not
misbranded.

Agenda—Open public hearing.
Interested persons may present data,
information, or views, orally or in
writing, on the general issues pending
before the subcommittee. Those desiring
to make formal presentations should
notify the contact person before June 17,
1994, and submit a brief statement of
the general nature of the evidence or
arguments they wish to present, the
names and addresses of proposed
participants, and an indication of the
approximate time required to make their
comments.

Open committee discussion. The
subcommittee will begin a discussion of
the possible relationship of alcohol-
containing mouthwashes to the
development of oral and pharyngeal
cancers. It will also begin to discuss
general guidelines for determining the
safety and effectiveness of antiplaque
and antiplaque-related drug products.

FDA public advisory committee
meetings may have as many as four
separable portions: (1) An open public
hearing, (2) an open committee
discussion, (3) a closed presentation of
data, and (4) a closed committee
deliberation. Every advisory committee
meeting shall have an open public
hearing portion. Whether or not it also
includes any of the other three portions
will depend upon the specific meeting
involved. There are no closed portions
for the meetings announced in this
notice. The dates and times reserved for
the open portions of each committee
meeting are listed above.
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The open public hearing portion of
each meeting shall be at least 1 hour
long unless public participation does
not last that long. It is emphasized,
however, that the 1 hour time limit for
an open public hearing represents a
minimum rather than a maximum time
for public participation, and an open
public hearing may last for whatever
longer period the committee
chairperson determines will facilitate
the committee’s work.

Public hearings are subject to FDA’s
guideline (subpart C of 21 CFR part 10)
concerning the policy and procedures
for electronic media coverage of FDA'’s
public administrative proceedings,
including hearings before public
advisory committees under 21 CFR part
14. Under 21 CFR 10.205,
representatives of the electronic media
may be permitted, subject to certain
limitations, to videotape, film, or
otherwise record FDA'’s public
administrative proceedings, including
presentations by participants.

Meetings of advisory committees shall
be conducted, insofar as is practical, in
accordance with the agenda published
in this Federal Register notice. Changes
in the agenda will be announced at the
beginning of the open portion of a
meeting.

Any interested person who wishes to
be assured of the right to make an oral
presentation at the open public hearing
portion of a meeting shall inform the
contact person listed above, either orally
or in writing, prior to the meeting. Any
person attending the hearing who does
not in advance of the meeting request an
opportunity to speak will be allowed to
make an oral presentation at the
hearing’s conclusion, if time permits, at
the chairperson’s discretion.

The agenda, the questions to be
addressed by the committee, and a
current list of committee members will
be available at the meeting location on
the day of the meeting.

Transcripts of the open portion of the
meeting may be requested in writing
from the Freedom of Information Office
(HFI-35), Food and Drug
Administration, rm. 12A-16, 5600
Fishers Lane, Rockville, MD 20857,
approximately 15 working days after the
meeting, at a cost of 10 cents per page.
The transcript may be viewed at the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23,12420 Parklawn Dr.,
Rockville, MD 20857, approximately 15
working days after the meeting, between
the hours of 9 a.m. and 4 p.m., Monday
through Friday. Summary minutes of
the open portion of the meeting may be
requested in writing from the Freedom
of Information Office (address above)
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beginning approximately 90 days after
the meeting.

This notice is issued under section
10(a)(1) and (2) of the Federal Advisory
Committee Act (5 U.S.C. app. 2), and
FDA's regulations (21 CFR part 14) on
advisory committees.

Dated: May 16,1994.
Linda A. Suydam,
Interim Dupty Commiissionerfor O perations.
(FR Doc. 94-12375 Filed 5-19-94; 8:45 am]
BILLING CODE 4160-01-F

Health Resources and Services
Administration

[PN 2236]

RIN 0905-ZA 49

Availability of Funds for the Nursing
Education Loan Repayment Program
for Service in Certain Health Facilities

AGENCY: Health Resources and Services
Administration, PHS.

ACTION: Notice.

SUMMARY: The Health Resources and
Services Administration (HRSA)
announces that approximately
$2,025,000 will be available in fiscal
year (FY) 1994 for awards under section
846 of the Public Health Service (PHS)
Act to repay up to 85 percent of the
nursing education loans of registered
nurses who agree to serve for up to 3
years as nurse employees in certain
health facilities with a critical shortage
of nurses.

The HRSA, through this notice,
invites applications for participation in
this loan repayment program. With
these funds, the HRSA estimates that
approximately 218 loan repayment
awards may be made.

The PHS is committed to achieving
the health promotion and disease
prevention objectives of Healthy People
2000, a PHS-led national activity for
setting health priorities. These programs
will contribute to the Healthy People
2000 objectives by improving access to
primary health care services through
coordinated systems of care for
medically underserved populations in
both rural and urban areas. Potential
applicants may obtain a copy of Healthy
People 2000 (Full Report, Stock No.
017-001-00474-01) or Healthy People
2000 (Summary Report, Stock No. 017—
001-00473-01) through the
Superintendent of Documents,
Government Printing Office,
Washington, DC 20402-9325 (telephone
number: 202 783-3238).

DATES: To receive consideration for
funding, individuals must submit their

applications by September 1,1994.
Applications shall be considered as
meeting the deadline if they are either:

(1) Received on or before the deadline
date; or

(2) Sent on or before the deadline and
received in time for submission to the
reviewing program official. (Applicants
should request a legibly dated U.S.
Postal Service postmark or obtain a
legibly dated receipt from a commercial
carrier or U.S. Postal Service. Private
metered postmarks shall not be
acceptable as proof of timely mailing).

Late applications will not be
considered for funding.

ADDRESSES: Application materials with
a list of counties (parishes) with the
greatest shortage of nurses may be
obtained by calling or writing to: Mr.
Clarke Gordon, Chief, Loan Repayment
Programs Branch, Division of
Scholarships and Loan Repayments,
Bureau of Primary Health Care, HRSA,
4350 East-West Highway, 10th floor,
Bethesda, MD 20814, (301-594-4400).
The 24-hour toll-free phone number is
1-800-435-6464 and the FAX number
is (301) 594-4981. Completed
applications should be mailed to the
same address. The application form has
been approved under Office of
Management and Budget (OMB)
Number 0915-0140.

FOR FURTHER INFORMATION CONTACT: For
further program information and
technical assistance, please contact Mr.
Gordon at the above address, phone or
FAX number.

SUPPLEMENTARY INFORMATION: Section
846 of the PHS Act provides that the
Secretary will repay a portion of an
individual’s educational loans incurred
for nursing education costs if that
individual enters into an agreement
with the Secretary to serve as a
registered nurse for 2 or 3 years in a
variety of eligible health facilities or in
a health facility determined by the
Secretary to have a critical shortage of
nurses. For an individual who is
selected to participate in this program;
repayment shall be on the following
basis:

(1) By the completion of the first year
of agreed service, the Secretary will
have paid 30 percent of the principal of,
and interest on, the outstanding balance
on each qualified loan as of the
beginning date of service;

(2) By the completion of the second
year of agreed service, the Secretary will
have paid another 30 percent of the
principal of, and interest on, the
outstanding balance of each qualified
loan as of the beginning date of service;
and
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(3) By the completion of a third year
of agreed service, if any, the Secretary
will have paid another 25 percent of the
principal of, and interest on, the
outstanding balance of each qualified
loan as of the beginning date of service.

No more than 85 percent of the
principal balance of any qualified loan
which was unpaid as of the beginning
date of service will be paid under this
program.

Prior to entering an agreement for
repayment of loans, other than Nursing
Student Loans (authorized under
Section 838 of the PHS Act), the
Secretary will require that satisfactory
evidence be provided of the existence
and reasonableness of the educational
loans.

These loan repayment amounts are
unrelated to any salary paid to the
nursing education loan repayment
recipient by the health facility by which
he or she has been employed.

To be eligible to participate in this
program, an individual must:

(1) Have received, prior to the start of
service, a baccalaureate or associate
degree in nursing, a diploma in nursing,
or a graduate degree in nursing;

(2) Have outstanding educational
loans for the costs of his/her nursing
education;

(3) Agree to be employed full-time for
not less than 2 years in any of the
following types of eligible health
facilities: an Indian Health Service
health center; a Native Hawaiian health
center; a public hospital (operated by a
State, county, or local government); a
Community or migrant health center
[sections 330(a) and 329(a)(1) of the PHS
Act]; (Federally Qualified Health
Centers receiving sections 330 or 329
funding are also eligible); a rural health
clinic (section 1861 (aa)(2) of the Social
Security Act); or a public or nonprofit
private health facility determined by the
Secretary to have a critical shortage of
nurses; and

(4) Plan to begin employment as a
registered nurse no later than September
30,1994.

Funding Preferences

As required under section 846, the
Secretary will give preference to
gualified applicants:

(1) Who have the greatest financial
need; and

(2) Who agree to serve in the types of
health facilities described in paragraph
(3) above, that are located in geographic
areas determined by the Secretary to
have a shortage of and need for nurses.

Breach of Agreement

Participants in this program who fail
to provide health services for the period
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specified in their agreements with the
Secretary, shall be liable to the Federal
Government for payments made by the
Secretary during the service period
pursuant to such agreement, plus
interest on this amount at the maximum
legal prevailing rate, payable witiun 3
years from the date the agreement with
the Secretary is breached.

Waiver of Suspension of Liability

A waiver or suspension of liability
may be granted by the Secretary if
compliance with the agreement with the
Secretary by the individual participant
is impossible, or would involve extreme
hardship to the individual, and if
enforcement of the agreement with
respect to the individual would be
unconscionable.

Other Award Information

This program is not subject to the
provisions of Executive Order 12372,
Intergovernmental Review of Federal
Programs, since payments to individuals
are not covered. In addition, this
program is not subject to the submission
of a Public Health System Impact
Statement.

The OMB Catalog of Federal Domestic
Assistance number for this program is
93.908.

Dated: April 21,1994,

John H. Kelso,

Acting Administrator.

(FR Doc, 94-12427 Filed 5-19-94; 8:45 am]
BILLING CODE 4160-15-P

National institutes of Health

National Heart, Lung, and Blood
Institute; Notice of Meeting

Pursuant to Public Law 92-463,
notice is hereby given of the meetings of
the following Heart, Lung, and Blood
Special Emphasis Panels.

These meetings will be closed in
accordance with the provisions set forth
in sections 552b(c)(4) and 552b(c)(6),
Title 5, U.S.C. and section 10(d) of

Study section/contact person

Public Law 92-463, for the review,
discussion and evaluation of individual
grant applications, contract proposals,
and/or cooperative agreements. These
applications and/or proposals and the
discussions could reveal confidential
trade secrets of commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications and/or proposals, the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy.

Name ofPanel: NGLBI SEP on Clinical
and Coordinating Centers for Physical
Activity Intervention in Health Care
Settings for High Risk Sedentary
Adults

Dates ofMeeting:June 6-7,1994

Time ofMeeting: 9 a.m.

Place ofMeeting: Stouffer Concourse
Hotel

Agenda: To evaluate and review
contract proposals.

Contact Person: Louise P. Corman, Ph.D.

5333 Westbard Avenue, room 538
Bethesda, Maryland 20892 (301) 594-
7452

Name ofPanel: NHLBI SEP for Review
of the Clinical Investigator
Development Awards

Dates ofMeeting: June 27-28,1994

Time ofMeeting: 12 p.m.

Place ofMeeting: Hyatt Regency
Bethesda, Maryland

Agenda: To evaluate and review grant
applications.

Contact Person: Kathryn W. Ballard,
Ph.D. 5333 Westbard Avenue, room
550 Bethesda, Maryland 20892 (301)
594-7450

Name ofPanel: NHLBI SEP/NASA RFA
on Simulated Microgravity and
Cardiovascular, Pulmonary, and
Hematologic Research

Dates ofMeeting:June 28,1994

Time ofMeeting: 8 a.m.

Place ofMeeting: Turf Valley Hotel,
Ellicott City, Maryland

Agenda: To evaluate and review grant
applications.

May-July 1995

Biobehavioral and Social Sciences Initial Review Group

Behavioral Medicine, Ms. Carol Campbell, 301-594-7165
Bio-Psychology, Dr. A. Keith Murray, 301-594-7145

Human Development & Aging-1, Dr. Teresa Levitin, 301-594-7141
Human Development & Aging-2, Dr. Peggy McCardle, 301-594-7293 ..

Human Development & Aging-3, Dr. Anita Miller Sostek, 301-594-7358

Social Sciences & Population, Dr. Robert Weller, 301-594-7340

26509

Contact Person: Jeffrey H. Hurst, Ph.D.
5333 Westbard Avenue, room 555
Bethesda, Maryland 20892 (301) 594—
7418.

(Catalog of Federal Domestic Assistance
Programs Nos. 93.837, Heart and Vascular
Diseases Research; 93.838, Lung Diseases
Research; and 93.839, Blood Diseases and
Resources Research, National Institutes of
Health)

Dated: May 16,1994
Susan K. Feldman,
Commi ittee M anagement O fficer, NIH.
IFR Doc. 94-12324 Filed 5-19-94; 8:45 am]
BILLING CODE 4140-01-M

National Institute of Mental Health;
Amended Notice of Meeting

Notice is hereby given of a change in
the meeting of the Social and Group
Processes Review Committee, National
Institute of Mental Health, which was
published in the Federal Register on
May 12,1994 (59 CFR 24707).

This committee was to have convened
at 9 a.m. onJune 2, but has been
changed to 9 a.m. on June 1,1994,
Residence Inn by Marriott, 7335
Wisconsin Avenue, Bethesda, MD
20814.

The meeting will be open to the
public from 9 a.m. to 10 a.m. and will
be closed from 10 a.m. to adjournment
for the review of individual grant
applications.

Dated: May 13,1994.

Susan K. Feldman,

Committee M anagement O fficer, NIH.

(FR Doc. 94-12325 Filed 5-19-94; 8:45 am]
BILLING CODE 4140-01-M

Division of Research Grants; Notice of
Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. appendix 2), notice
is hereby given of the following
meetings that are being held to review
grant applications:

meetings Time Location
........................ June 1-3........ 830am..... St James Hotel, Washington, DC.

.................................. May 31-June 2 9 am........ Omni Shoreham Hotel, Washing-

ton, DC.

...... June 20-22 ...... 9 am.......... Holiday Inn, Bethesda, MD.
June 13-15 ... 8:30 a.m........ Hyatt Regency Hotel, Bethesda,
MD.

June 20-22 ... 8:30a.m. ... Embassy Suites Hotel, Chevy
Chase Pavilion, Washington, DC.
........... June 16-18...... 8am. ....... Hyatt Regency Hotel, Bethesda,

MD.



26510 Federal Register / Vol. 59, No.

Study section/contact person

Neurological Sciences initial Review Group
Neurological Sciences-1, Dr. Anita Miller Sostek, 301-594-7358............

Neurological Sciences-2, Dr. Stephen Gobel, 301-594-7356 ....
Neurology A, Dr. Joe Marwah, 301-594-7158

Neurology 8-1, Dr. Lillian Pubols, 301-594-7325

Neurology B-2, Dr. Herman Teitelbaum, 301-594-7245
Neurology C, Dr. Kenneth Newrock, 301-594-7123

Sensory Sciences Initial Review Group
Hearing Research, Dr. Joseph Kimm, 301-594-7257 ....ccccocevcinvrnenenennns

Sensory Disorders & Language, Dr. Jane Hu, 301-594-7269

Visual Sciences A, Dr. Luigi Giacometti, 301-594-7132......cccccocevenrrennnne.

Visual Sciences B, Dr. Leonard Jakubczak, 301-594-7198

Visual Sciences C, Dr. Carole Jelsema, 301-594-7311

Cell Development and Function Initial Review Group

Biological Sciences-2, Dr. Camilla Day, 301-~594-7389

Biological Sciences-3, Dr. Nancy Pearson, 301-594-9505

Cellular Biology and Physiology-1, Dr. Gerald Greenhouse, 301-594-
7385.

Cellular Biology and Physiology-2, Dr. Gerhard Ehrenspeck, 301-594-
7387.

Human Embryology & Development-2, Dr. Arthur Hoversland, 301-
594-7253.

International & Cooperative Projects, Dr. G.B. Warren, 301-594-7289

Molecular Biology, Dr. Robert Su, 301-594-7320

Molecular Cytology, Dr. Ramesh Nayak, 301-594-7169

Endocrinology and Reproductive Sciences Initial Review Group
Biochemical Endocrinology, Dr. Michael Knecht, 301-594-7247.............

Endocrinology, Dr. Syed Amir, 301-594-7229 ...

Human Embryology & Development-1, Dr. Arthur Hoversland, 301-
594-7253.

Reproductive Biology, Dr. Dennis Leszczynski, 301-594-7218

Reproductive Endocrinology, Dr. Abubakar Shaikh, 301-594-7368

Genetic Sciences Initial Review Group
Biological Sciences-1, Dr. Nancy Pearson, 301-594-9505..........ccccceee.
Genetics, Dr. David Remondini, 301-594-7202
Genome, Dr. Cheryl Corsaro, 301-594-7336

Mammalian Genetics, Dr. Jerry Roberts, 301-594-7051 ................. .

Pathophysiological Sciences Initial Review Group
Lung Biology & Pathology, Dr. Anne Clark, 301-594-7115

Physiological Sciences, Dr. Nicholas Mazarella, 301-594-7098

Physiology, Dr. Michael Lang, 301-594-7332

Respiratory & Applied Physiology, Dr. Everett Sinnett, 301-594-7220 ..

Biochemical Sciences Initial Review Group
Biochemistry, Dr. Adolphus Toliver, 301-594-7263

Biomedical Sciences, Dr. Charles Baker, 301-594-7170

Medical Biochemistry, Dr. Alexander Liacouras, 301-594-7264...............

Pathobiochemistry, Dr. Zakir Bengali, 301-594-7317
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May-\July 1995

meetings Time Location

June 8-10.......... Holiday Inn, Georgetown, DC.

June 14-16.. Holiday inn, Chevy Chase, MD.

June 9-11 ... Windom Bristol Hotel, Washington,
DC.

June 7 -9 e 8:30 am ........ The Hotel Washington, Washing-
ton, DC.

June 28-30 .. 8:30 am Holiday Inn, Bethesda, MD.

June 22-24 ... 8:30 a.m........ Omni Georgetown Hotel, Washing-
ton, DC.

June 13-15...... 8:30 am ........ Barcelo Washington Hotel, Wash-
ington, DC.

June 15-17 ... 9am. ... Holiday Inn Capitol Hill, Washing-
ton, DC.

June 15-17 ... 8:30 am........ Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 8-10......... 8:30 a.m........ The Latham Hotel, Georgetown,
DC.

June 8-10.......... 8 am...... The Georgetown Inn, Washington,
DC.

June 27-29 Holiday Inn, Chevy Chase, MD.

June 6-8... St. James Hotel, Washington, DC.

June 1-3 ... American Inn, Bethesda, MD.

June 6-8........... 8:30 am ........ Holiday Inn, Chevy Chase, MD.

June 9-10........ 8am........ Holiday Inn, Chevy Chase, MD.

June 21-22....... 8am. ... Embassy Suites Hotel, Chevy
Chase Pavilion, Washington, DC.

June 23-25 ... 8:30 am ........ The Georgetown Inn, Washington,
DC.

June 2 -3 ............ 8am..... Holiday Inn, Chevy Chase, MD.

June 8-10.......... 8:30 a.m........ Embassy Suites Hotel, Chevy

Chase Pavilion, Washington, DC.
Holiday Inn, Chevy Chase, MD.

June 20-21 ... Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 6-8.... 8:30 am ........ Holiday Inn, Bethesda, MD.

June 6-8 ... 8:30 am ....... Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 22-24 ... Ramada Hotel, Rockville, MD.

June 16-18...... Holiday Inn, Bethesda, MD.

June 27-29 ... Old Towne Holiday Inn, Alexandria,
VA.

June 8-10......... 9am..... One Washington Circle Hotel,
Washington, DC.

June 11-13....... Tpm..... Asia Chinese Restaurant, Aspen,
CO.

Juné 7-8 .......... 8am...... Holiday Inn Crowne Plaza, Rock-
ville, Md.

June 8-10...... 8:30 am ........ Embassy Suites Hotel, Chevy
Chase Pavilion, Washington, DC.

June 8-10.......... 8:30 a.m........ One Washington Circle Hotel,
Washington, DC.

June 15-17 ....... 8:30 am........ The Georgetown Inn, Washington,
DC.

June 27-29 ... . 830am. ... Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 13-15...... 8:30 a.m........ The Georgetown Inn, Washington,
DC.

June 9-11 ... 8:30 am. ... Ramada Inn, Rockville, MD.
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Study section/contact person

Physiological Chemistry, Dr. Jerry Critz, 301-594-7322

Biophysical and Chemical Sciences Initial Review Group
Bio-Organic & Natural Products Chemistry, Dr. Harold Radtke 301-
594-7212.
Biophysical Chemistry, Dr. John Beisler, 301-594-7149
Medicinal Chemistry, Dr. Ronald Dubois, 301-594-7163 .......c.c.. cuc.e. .
Metallobiochemistry, Dr. Edward Zapolski, 301-594-7302

Molecular & Cellular Biophysics, Dr. Nancy Lamontagne, 301-594-
7147.

Physical Biochemistry, Dr. Gopa Rakhit, 301-594-7166

Oncological Sciences Initial Review Group

Chemical pathology, Dr. Edmund Copeland, 301-594-7154 .......... .
Experimental Therapeutics-1, Dr. Philip Perkins, 301-594-7324. .
Experimental Therapeutics-2, Dr. Marcia Litwack, 301-594-7366...........

Metabolic Pathology, Dr. Marcelina Powers, 301-594-7120

Pathology A, Dr. Asher Hyatt, 301-594-7150

Pathology B, Dr. Martin Padarathsingh, 301-594-7192
Radiation, Dr. Paul Strudler, 301-594-7152

Cardiovascular Sciences Initial Review Group
Cardiovascular, Dr. Gordon Johnson, 301-594-7216

Cardiovascular & Renal, Dr. Anthony Chung, 301-594-7338 .

Experimental Cardiovascular Sciences, Dr. Richard Peabody, 301—
594-7344.

Hematology-1, Dr. Clark Lum, 301-594-7260 ....ccccceceevrintrerinenieenens e

Hematology-2, Dr. Jerold Fried, 301-594-7261

Pharmacology, Dr. Joseph Kaiser, 301-594-7241 ...

Health Promotion and Disease Prevention Initial Review Group
Epidemiology & Disease Control-1, Dr, Scott Osborne, 301-594-7060 .

Epidemiology & Disease Control-2, Dr. H.M. Stiles, 301-594-7194

Nursing Research, Dr. Gertrude McFarland, 301-594-7080
Safety & Occupational Health, Dr. Gopal Sharma, 301-594-7130
Toxicology-1, Dr. Alfred Marozzi, 301-594-7278 .....ccccc.. ...

Toxicology-2, Dr. Alfred Marozzi, 301-594-7278 ...

Musculoskeletal and Dental Sciences initial Review Group
General Medicine A-1, Dr. Harold Davidson, 301-594-7313

General Medicine B, Dr. Daniel McDonald, 301-594-7301
Oral Biology & Medicine-1, Dr. Larry Pinkus, 301-594-7315
Oral Biology & Medicine-2, Dr. Priscilla Chen, 301-594-7287 ...

Orthopedics & Musculoskeletal, Ms. lleen Stewart, 301-594-7282

Nutritional and Metabolic Sciences Initial Review Group
Clinical Sciences-1, Ms. Jo Pelham, 301-594-7254
Clinical Sciences-2, Ms. Jo Pelham, 301-594-7254
General Medicine A-2, Dr. Mushtaq Khan, 301-594-7168 .................. (NN

Metabolism, Dr. Krish Krishnan, 301-594-7156 ...
Nutrition, Dr. Sooja Kim, 301-594-7174

AIDS and Related Research Initial Review Group
AIDS & Related Research 1, Dr. Sami Mayyasi, 301-594-7073 ....
AIDS & Related Research 2, Dr. Gilbert Meier, 301-594-7118
AIDS & Related Research 3, Dr. Marcel Pons, 301-594-7210

AIDS & Related Research 4, Dr. Mohindar Poonian, 301-594-7112

AIDS & Related Research 5, Dr. Mohindar Poonian, 301-594-7112
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May-July 1995

meetings Time Location

June 23-25 ... 8:30 am........ The Marriott at Tysons Corner, Vi-
enna, VA.

June 23-25 ... 9 am Holiday Inn, Georgetown, DC.

June 9-11 ... 8:30 am. ... St. James Hotel, Washington, DC.

June 22-24 ... 8:30 am........ Holiday Inn, Chevy Chase, MD.

June 23-25 ... 8:30 am........ Holiday Inn, Governor’s House,
Washington, DC.

June 9-11 ... 8:30 am....... Holiday Inn, Chevy Chase, MD.

June 20-22 ... 8:30 am........ Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 21-24...... 8 am....... Holiday Inn, Bethesda, MD.

June 15-17....... 8:30 am. __  Hyatt at Key Bridge, Arlington, VA.

June 29-July 1 . 8:30 am. .. Embassy Suites Hotel, Chevy
Chase Pavilion, Washington, DC.

June 28-30....... 8aM.n. Residence Inn Marriott, Bethesda,
MD.

June 7-10........ 9am. ... Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 7-10........ 7 am.... Holiday Inn, Georgetown, DC.

June 6 -8 ... 8:30 am ANA Westin Hotel, Washington,

June 8-10 1..... 8 am........ Holiday Inn Crowne Plaza, Rock-
ville, MD.

June 26-22....... Holiday Inn, Chevy Chase, MD.

June 8-10 ......... Holiday Inn, Bethesda, MD.

June 9-11 ......... 8 am..n. Hyatt Regency Hotel, Bethesda,
MD.

June 22-24 ... 8:30 a.m. Holiday Inn, Chevy Chase, MD.

June 22-24 ... 8:30 a.m. ..... American Inn, Bethesda, MD.

June 8-10.......... 8:30 a.m........ Hyatt Regency Hotel, Bethesda,
MD.

June 8-10....... 8:30 am. .. Embassy Suites Hotel, Alexandria,
VA.

June 1-3 ... 8:30 am Holiday Inn, Bethesda, MD.

June 15-17 8am... Holiday Inn, Chevy Chase, MD.

June 15-17 ftam » » American Inn, Bethesda, MD.

June 8-10......... 8am..... American Inn, Bethesda, MD.

June 13-15....... 8:30 a.m........ Mariott Hotel, Pooks Hill, Bethesda,
MD.

June 1-3 ... gam ... Holiday Inn, Chevy Chase, MD.

June 20-22 ... 8:30 am ........ River Inn Hotel, Washington, DC.

June 13-15....... 8:30 am...... Old Towne Holiday Inn, Alexandria,
VA.

June 15-17 ... 8:30 am. ... Holiday Inn, Arlington, VA.

Holiday Inn, Chevy Chase, MD.
Holiday Inn, Georgetown, DC.

June 6-8....... 8:30am. ... The Georgetown Inn, Washington,
DC.

June 22-24 ... Holiday Inn, Georgetown, DC.

June 8-10......... Holiday Inn, Chevy Chase, MD.

July 11-12 ... 8:30 am ........ Holiday Inn, Chevy Chase, MD.

July 1142 ... 8 aM.n. Holiday Inn, Chevy Chase, MD.

June 26-28 ... 8:30 am. ... Holiday Inn, Governor's House,
Washington, DC.

July 7 -8 e 8:30 am....... Hyatt Regency Hotel, Bethesda,
MD.

July 15 8:30 am........ Holiday Inn Crowne Plaza, Rock-

ville, MD.
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Study section/contact person

AIDS & Related Research 6, Dr. Gilbert Meier, 301-594-7118 ................
AIDS & Related Research 7, Dr. Gilbert Meier, 301-594-7118 .......... .

immunological Sciences Initial Review Group

Allergy & Immunology, Mr. Howard Berman, 301-594-7234 .............. .
Experimental Immunology, Dr. Calbert Laing, 301-594-7190

immunobiology, Dr. Betty Hayden, 301-594-7310....cc.cccccriiiniinnicinnnnns
Immunological Sciences, Dr. Anita Corman Weinblatt, 301-594-7175 ..
Immunology, Virology & Pathology, Dr. Lynwood Jones, 301-594-7262

Federal Register / Vol.

May-July 1995
meetings

June 13-15.......
June 8-10.........

Infectious Diseases and Microbiology Initial Review Group

Bacteriology & Mycology-1, Dr. Timothy Henry, 301-594-7228
Bacteriology & Mycology-2, Dr. William Branche, Jr.,
Experimental Virology, Dr. Garrett Keefer, 301-594-7099
Microbial Physiology & Genetics-1, Dr. Martin Slater, 301-594- 7176

Microbial Physiology & Genetics-2, Dr. Gerald Liddel, 301-594-7167 ...

Tropical Medicine & Parasitology, Dr. Jean Hickman, 301-594-7078 ....
Virology, Dr. Rita Anand, 301-594-7108 ............

Surgery, Radiology and Bioengineering Initial Review Group

Diagnostic Radiology, Dr. Catharine Wingate, 301-594-7295 .........

Surgery & Bioengineering, Dr. Paul Parakkal, 301-594-7258
Surgery, Anesthesiology & Trauma, Dr. Keith Kraner, 301-594-7308 ...

The meetings will be closed in
accordance with the provisions set forth
in section 552b(c) (4) and 552(c)(6),
Title 5, U.S.C. Applications and/or
proposals and the discussions could
reveal confidential trade secrets or
commercial property such as patentable
material and personal information
concerning individuals associated with
the applications and/or proposals, the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy.

This notice is being published less

than 15 days prior to the meetings due
to the difficulty of coordinating the
attendance of members because of
conflicting schedules.
(Catalog of Federal Domestic Assistance
Program Nos. 93.306, 93.333, 93.337, 93.393-
93.396, 93.837-93.844,93.846-93.878,
93.892, 93.893, National Institutes of Health,
HHS)

Dated: May 16, 1994.

Susan K. Feldman,

Committee Management Officer, NIH.

[FR Doc. 94-12323 Filed 5-19-94; 8:45 am]
BILUNG CODE 414-01-M

Public Health Service

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Public Health Service
(PHS) publishes a list of information
collection requests it has submitted to

the Office of Management and Budget
(OMB) for clearance in compliance with
the Paperwork Reduction Act (44 U.S.C.
chapter 35). The following requests have
been submitted to OMB since the list
was last published on Friday, May 6,
1994,

(Call PHS Reports Clearance Officer on 202-
690-7100 for copies of request)

1. Evaluation of the Health Diary
Handbook—(New) The Health Diary, a
maternal and child health handbook,
was designed to contribute to infant
mortality reduction efforts by
encouraging women to become more
involved in their pregnancies and in
caring for their infants. To evaluate the
health diary, information will be
collected from executive directors, staff,
providers, and clients at six Healthy
Start sites. Respondents: Individuals or
households, State or local governments,
Non-profit institutions, Small
businesses or organizations.

Number
Nufmber of re- Average
. of re- sponses
Title spond- ger re- burden per
ents spond- response
ent
Client 300 1 .45 hour.
inter-
views.
Staff and 48 1 1.1 hours.
pro-
vider
inter-
views.
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Location

Holiday Inn, Chevy Chase, MD.
Holiday Inn, Chevy Chase, MD.

Holiday Inn, Chevy Chase, MD.
Embassy Suites Hotel, Chevy
Chase Pavilion, Washington, DC.

June 1-3.. . Holiday Inn, Chevy Chase, MD.
June 22-24 ... : Holiday Inn, Chevy Chase, MD.
June 15-17....... 8:30 am. ... Holiday Inn, Chevy Chase, MD.
............ June 15-17..... 8:30 am...... Holiday Inn, Bethesda, MD.
301-594-7297 ... June 1-3 ... 8:30 am. ... Holiday Inn, Chevy Chase, MD.
June 13-15..... 8:30 am........ Holiday Inn, Chevy Chase, MD.
June 15-17...... 8:30 a.m........ Holiday Inn, Governor’s House,
Washington, DC.
June 8-10......... 8am....... The Inn at Foggy Bottom, Washing-
ton, DC.
June 8-10.......... 8 am........ Holiday Inn, Bethesda, MD.
............................................ June 22-24 ... 8:30am........ Holiday Inn Crowne Plaza, Rock-
ville, MD.
June 22-24 ... 8:30 am........ Marriott Hotel, Pooks Hill, Be-
thesda, MD.
----------------- June 9-10...... 8am..... Holiday Inn, Georgetown, DC.
June 22-24 ... 2 pPMue. Holiday Inn, Bethesda, MD,

Estimated total annual burden—276

2. Shellfish Shippers Certification—
0910-0021 (Reinstatement and
consolidation with 0910-0022)—The
information collected is used to
compile, publish and distribute a listing
of approved sources of state and
international certified shellfish dealers/
shippers. Food control officials and the
food industry use the list to determine
certified sources and shellfish.
Respondents: State or local
governments; Number ofRespondents:
36; Number ofResponses per
Respondent: 66; Average Burden per
Response: .10 hour; Estimated Annua]
Burden: 237 hours.

3. Health Hazard Evaluation/
Technical Assistance and Emerging
Problems—0925-0260
(Reinstatement)—The National Institute
of Occupational Safety and Health
conducts “short term” field
investigations each year to identify
potential chemical, biological or
physical hazards in a given workplace.
Often, a short turnaround time is
required. This request supplies generic
data collection instruments for specific
health hazard evaluations. Respondents:
Individuals or households; Number of
Respondents: 15,655; Numberof
Responses per Respondent: 1; Average
Burden per Response: .308 hour;
Estimated Annual Burden: 4,827 hours.

4. Airways Disease in Miners—New—
This is an investigation to determine
environmental and constitutional risk
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factors associated with pulmonary
disease experience by dust-exposed
workers who have participated in the
National Study of Coal Worker’s
Pneumoconiosis. Information to be
collected in telephone interviews will
include work and health related
information and information regarding
the past non-work environment that
may have affected lung function.
Respondents: Individuals or
households; Number of Respondents:
270; Number ofResponses per
Respondent: 1; Average Burden per
Response: 1.16 hours; Estimated Annual
Burden: 270 hours.

Written comments and
recommendations concerning the
proposed information collections
should be sent within 30 days of this
notice directly to the OMB Desk Officer
designated below at the following
address: Shannah Koss, Human
Resources and Housing Branch, New
Executive Office Building, room 3002,
Washington, DC 20503.

Dated: May 16,1994.
James Scanlon,
Director, Division ofData Policy, Office of
Health Planning and Evaluation.
[FR Doc. 94-12285 Filed 5-19-94; 8:45 am]
BILLING CODE 4160-17-M

Health Resources and Services
Administration; Closure of Hospitals
and Clinics; Delegation of Authority

Notice is hereby given that in
furtherance of the delegations to the
Administrator, Health Resources and
Services Administration, on March 27,
1987, by the Assistant Secretary for
Health, the Administrator, Health
Resources and Services Administration,
delegated to the Director, Division of
Management Services, Office of
Operations and Management, all the
following authorities pertaining to the
closure of hospitals and clinics:

1. The authority under title IX,
subtitle J of Public Law 97—35, the
“Omnibus Budget Reconciliation Act of
1981,” (42 U.S.C. 248Db, note et seq.) as
amended, concerning the orderly
closure, transfer, and financial self-
sufficiency of Public Health Service
hospitals and clinics.

2. The authority under section 911 of
Public Law 97-99, the “Military
Construction Authorization Act, 1982,”
(42 U.S.C. 248c) as amended,
concerning the continued use of certain
former Public Health Service facilities.

This delegation excluded the
authority to (1) determine the feasibility
of the proposals for transfer or
achievement of financial self-
sufficiency, and (2) execute and

implement the transfer of HHS-owned
real property and related personal
property of the Public Health Service
hospitals and clinics.

REDELEGATION: Provision was made for
all authorities to be redelegated.

PRIOR DELEGATIONS: All previous
delegations and redelegations were
superseded.

EFFECTIVE DATE: This delegation was
effective May 3,1994.

Dated: May 3,1994.
John H. Kelso,
Acting Administrator.
(FR Doc. 94-12282 Filed 5-19-94; 8:45 am]
BILLING CODE 4180-15-M

Health Resources and Services
Administration; Part D, Title lll of the
Public Health Service Act, As
Amended; Delegation of Authority

Notice is hereby given that in
furtherance of the delegation to the
Administrator, Health Resources and
Services Administration, on February
13,1991, by the Assistant Secretary for
Health, the Administrator, Health
Resources and Services Administration,
delegated all the authorities under part
D, title 11l of the Public Health Service
Act (42 U.S.C. 254b et seq.), as
amended, for Primary Health Care,
excluding the authorities to issue
regulations, to submit reports to
Congress or a congressional committee,
to establish advisory committees or
councils, or to appoint members to
advisory committees or councils, as
indicated below:

1. To the Regional Health
Administrators, Regions I-X, the
following authorities under title 1, part
D, of the Public Health Service Act, as
amended pertaining to the National
Health Service Corps (NHSC):

a. Authority under section 331(c) (42
U.S.C. 254d(c)) pertaining to reimbursement
for travel of a NHSC applicant to site:

b. Authority under section 334 (42 U.S.C.
2544g) pertaining to the waiver of amounts
owed by entities, excluding the waiver of
loans approved under section 335(c);

c. Authority under section 335(c) (42
U.S.C. 254h(c)) to negotiate and award loans
to entities;

d. Authority under section 338D(d) (42
U.S.C. 254n(d)) to pay travel expenses for an
individual, his family, and his possessions to
site of private practice;

e. Authority under section 338D(g) (42
U.S.C. 254n(g)) to provide technical
assistance to an individual for assisting in
fulfilling the written agreement

2. To the Director, Bureau of Primary
Health Care, the authorities under title
111, part D, of the Public Health Service
Act (42 U.S.C. 254 et seq.), as amended,

26513

for Primary Health Care, excluding the
authorities delegated to the Regional
Health Administrator (Regions I-X) and
the Director, Office of Rural Health
Policy.

3. To the Director, Office of Rural
Health Policy, the authorities under part
D, subpart Il1, section 338J of the Public
Health Service Act (42 U.S.C. 254r), as
amended, pertaining to Grants to States
for Operation of Offices of Rural Health.
RATIFICATION: The Administrator ratified
all actions exercised by the Regional
Health Administrators, Regions I-X,
from March 11,1991, to the date of this
delegation under title Ill, part D,
subparts Il and V, of the Public Health
Service Act, as amended.
REDELEGATION: Provision was made for
all authorities to be redelegated.
PRIOR DELEGATIONS: All previous
delegations and redelegations under
title Ill, part D, of the Public Healh
Service Act, as amended, were
superseded.
EFFECTIVE DATE: This delegation was
effective May 10,1994.

Dated: May 10,1994.
John H. Kelso,
Acting Administrator.
[FR Doc. 94-12281 Filed 5-19-94; 8:45 am]
BILUNG CODE 4160-15-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

[Docket No. N-94-1917; FR-3350-N-84]

Federal Property Suitable as Facilities
To Assist the Homeless

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Notice.

SUMMARY: This Notice identifies
unutilized, underutilized, excess, and
surplus Federal property reviewed by
HUD for suitability for possible use to
assist the homeless.

EFFECTIVE DATE: May 20, 1994.
ADDRESSES: For further information,
contact Barbara Richards, Department of
Housing and Urban Development, Room
7262, 451 Seventh Street SW.,
Washington, DC 20410; telephone (202)
708—4300; TDD number for the hearing-
and speech-impaired (202) 708—2565,
(these telephone numbers are not toll-
free), or call the toll-free Title V
information line at 1-800-927-7588.
SUPPLEMENTARY INFORMATION: In
accordance with the December 12,1988
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court order in National Coalition for the
Homeless v. Veterans Administration,
No. 88-2503-OG (D.D.C.), HUD
publishes a Notice, on a weekly basis,
identifying unutilized, underutilized,
excess and surplus Federal buildings
and real property that HUD has
reviewed for suitability of use to assist
the homeless. Today’s Notice is for the
purpose of announcing that no
additional properties have been
determined suitable or unsuitable this
week.

Dated: May 6,1994.
Jacquie M. Lawing,
Deputy Assistant Secretaryfor Economic
Development.
[FR Doc. 94-12400 Filed 5-19-94; 8:45 am]
BILLING CODE 4210-29-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
[NM-010-4210-04; NMNM 025208]

Termination of Recreation and Public
Purposes Classification and Opening
Order, New Mexico

AGENCY: Bureau of Land Management.
ACTION: Notice.

SUMMARY: This notice terminates
Recreation and Public Purposes
Classification NMNM 025208. The land
will be opened to the public land laws
generally, including the mining laws.
The land has been and remains open to
the mineral leasing laws.

EFFECTIVE DATE: Termination of the
classification is effective May 20,1994.
The land will be open to entry at 8 a.m.
onJune 20,1994,

FOR FURTHER INFORMATION CONTACT:
Taos Resource Area Office, Plaza
Montevideo Building, 224 Cruz Alta
Road, Taos, NM 87571-5983, 505-758-
8851.

SUPPLEMENTARY INFORMATION: In 1957,
Recreation and Public Purposes Patent
1176422 issued to San Miguel County
Board of Education for school grounds.
The land was not being used for the
purposes conveyed; therefore, San
Miguel County Board of Education
conveyed said land back to the United
States.

Pursuant to the Recreation and Public
Purposes Act ofJune 14,1926, as
amended (43 U.S.C. 869 et seq.), and the
regulations contained in 43 CFR 2461.5
(c)(2), Recreation and Public Purposes
Classification NMNM 025208 is hereby
terminated in its entirety and the
segregation for the following described
land is hereby terminated:

New Mexico Principal Meridian
T.13 N, R. 14 E,

Sec. 10, lot 5.

Containing 22.15 acres.

The classification no longer serves a
needed purpose as to the land described
above, and is hereby terminated.

At 8 a.m. onJune 20,1994, the land
will be opened to the operation of the
public land laws generally, subject to
valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law. All valid applications
received at or prior to 8 a.m. onJune 20,
1994, shall be considered as <«
simultaneously filed at that time. Those
received thereafter shall be considered
in the order of filing.

At 8 a.m. onJune 20,1994, the land
will be opened to location and entry
under the United States mining laws,
subject to Valid existing rights, the
provisions of existing withdrawals,
other segregations of record, and the
requirements of applicable law.
Appropriation of any of the land
described in this order under the
general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession
under 30 U.S.C. 38 (1988), shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law. The Bureau of
Land Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local counts.

Dated: May 10,1994.
Kathy Eaton,
Acting State Director.
[FR Doc. 94-12398 Filed 5-19-94; 8:45 am]
BILLING CODE 4310-FB-M

[CA-050-02-7123-55-6251; CACA 29583]

Realty Action; Termination of
Classifications and Disposal of Public
Land in Shasta, Butte, and Trinity
Counties, CA

In notice document 93-30755
beginning on page 66011 in the issue of
Friday, December 17,1993, make the
following addition:

On page 66011, under M.D.M,, Trinity
County, add:

T. 32N, R. 8 W.

Sec. 32: Lots 14

For a period of 45 days from
publication, interested parties may
submit comments specific to the above
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addition of public land to the Area
Manager, Redding Resource Area, 355
Hemsted Drive, Redding, California
96002.

Francis Berg,

Acting Area Manager.

[FR Doc. 94-12397 Filed 5-19-94; 8:45 am]
BILUNG CODE 4340-10-M

[QR-843-4210-06; GP4-050; OR-50376]

Proposed Withdrawal and Opportunity
for Public Meeting; Oregon

AGENCY: Bureau of Land Management.
ACTION: Notice.

SUMMARY: The Bureau of Land
Management proposes to withdraw 160
acres of public land for protection of the
Hunter Creek Area of Critical
Environmental Concern near Gold
Beach, Oregon. This notice closes the
land for up to two years from surface
entry and mining.

DATES: Comments and requests for a
public meeting must be received by
August 18,1994,

ADDRESSES: Comments and meeting
requests should be sent to the Oregon/
Washington State Director, BLM, P.O.
Box 2965, Portland, Oregon 97208—
2965.

FOR FURTHER INFORMATION CONTACT:
Donna Kauffman, BLM Oregon/
Washington State Office, 503-280-7162.
SUPPLEMENTARY INFORMATION: On April
22,1994, a petition was approved
allowing the Bureau of Land
Management to file an application to
withdraw the following described
public land from settlement, sale,
location, or entry under the general land
laws, including the United States
mining laws (30 U.S.C. Ch. 2 (1988)),
but not the mineral leasing laws, subject
to valid existing rights:

Willamette Meridian
T.37S.,R. 14 W,,

Sec. 11, SEVaSEVa4;

Sec. 12, NEVaSWV. and SviSWy*.

The area described contains 160 acres in
Curry County.

The purpose of the proposed
withdrawal is to protect the unique
mixture of geologic and géomorphologie
features, natural and valuable wildlife
habitat, threatened botanical species,
known cultural resources, recreational
values, and the health and safety ofthe
public within the Hunter Creek Area of
Critical Environmental Concern.

For a period of 90 days from the date
of publication of this notice, all persons
who wish to submit comments,
suggestions, or objections in connection
with the proposed withdrawal may
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present their views in writing to the
State Director at the address indicated
above.

Notice is hereby given that an
opportunity for a public meeting is
afforded in connection with the
proposed withdrawal. All interested
parties who desire a public meeting for
the purpose of being heard on the
proposed withdrawal must submit a
written request to the State Director at
the address indicated above within 90
days from the date of publication of this
notice. Upon determination by the
authorized officer that a public meeting
will be held, a notice of the time and
place will be published in the Federal
Register at least 30 days before the
scheduled date of the meeting.

The application will be processed in
accordance with the regulations set
forth in 43 CFR part 2300.

For a period of two years from the
date of publication of this notice in the
Federal Register, the land will be
segregated as specified above unless the
application is denied or canceled or the
withdrawal is approved prior to that
date. Temporary land uses that may be
permitted by the authorized officer
during the period of temporary
segregation include leases, licenses,
permits, rights-of-way, and disposal of
mineral or vegetative resources other
than under the mining laws.

Dated: May 11,1994.
Robert D. DeViney, Jr.,
Acting Chief, Branch ofLands and Minerals
Operations.
[FR Doc. 94-12412 Filed 5-19-94; 8:45 am]
BILLING CODE 4310-33-P

Fish and Wildlife Service

Availability of the Final Environmental
Impact Statement (EIS) on the
Proposed South Tongue Point Land
Exchange and Marine Industrial Park
Development Project

AGENCIES: Fish and Wildlife Service
(lead agency), Interior; General Services
Administration, Army Corps of
Engineers, and Oregon Division of State
Lands (cooperating agencies).

ACTION: Notice of availability.

SUMMARY: This notice advises the public
that the Final Environmental Impact
Statement on the proposed South
Tongue Point Land Exchange and
Marine Industrial Park Development
Project is available. Preparation of the
Record of Decision to implement the
preferred alternative will begin no
sooner than 30 days from this notice.
FOR FURTHER INFORMATION CONTACT:
Benjamin Harrison, South Tongue Point

EIS Team Leader, U.S. Fish and Wildlife
Service, Eastside Federal Complex, 911
NE. 11th Avenue, Portland, Oregon
97232—4181 or David Blum, South
Tongue Point Project Coordinator,
Oregon Division of State Lands, 775
Summer Street NE., Salem, Oregon
97310.

Individuals wishing copies of this
Final EIS for review should immediately
contact the U.S. Fish and Wildlife
Service (Service) Portland Regional
Office. Copies of the Final EIS have
been sent to all agencies and individuals
who previously received copies and to
all others who have already requested
copies.

SUPPLEMENTARY INFORMATION:
A. Background

In 1979, the U.S. Government
declared the property known as South
Tongue Point near Astoria, Oregon, to
be excess to the Federal inventory. In
1981, the State of Oregon contacted the
Federal Government regarding a
possible exchange of property involving
south Tongue Point and state-owned
islands in the Columbia River.

In May 1989, the U.S. Navy contacted
the Oregon Division of State Lands
(Division) in regard to the possibility of
homeporting mine hunter coastal
vessels at South Tongue Point. At the
time, the Division was studying the
feasibility of acquiring South Tongue
Point and developing the site as a
marine industrial park in conjunction
with the Federal Government’s proposal
to exchange property with the State of
Oregon. The Navy’s interest led to the
development of a master plan for the
marine industrial park at South Tongue
Point,- with the Navy as the first
proposed tenant.

The General Services Administration
is proposing to convey approximately
130 acres of land at South Tongue Point
near Astoria, Oregon (section 12, T.8N.,
R.9W.), administered by the U.S. Army
Corps of Engineers to the State of
Oregon. In exchange for the Federal
land, the Division is proposing to
convey approximately 3,930 acres of
State-owned land within the
administrative boundary of Lewis and
Clark National Wildlife Refuge (Refuge),
to the General Services Administration
which will in turn transfer those lands
to the Service. An additional 950 acres
of State-owned land within the Refuge
is proposed for Service management
under a long-term cooperative
agreement.

The State is proposing to develop a
multitenant shallow draft marine
industrial park and moorage facility for
a variety of water-dependent and
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general industrial uses. Water-
dependent uses would have water
access by means of pile-supported piers.
General industrial uses would be
located in upland areas without water
access.

This development activity is intended
to create real property assets and
associated income for the Common
School Fund of the State of Oregon,
encourage new industrial employment
within the area, and contribute to the
economic stability and employment
diversification of Clatsop County and
the State of Oregon. Under the proposed
action, the Service would gain fee title
to lands within the administrative
boundary of the Refuge. This would
provide the Service with the needed
management flexibility to control future
expected incompatible uses and
enhance wildlife populations and their
habitats.

Scoping activities were undertaken
preparatory to developing an EIS with a
variety of Federal, State, and local
entities. A Notice of Intent to prepare
the EIS was published in the Federal
Register on November 4,1991. A Draft
EIS was issued in June 1992. A notice
of availability for the Draft EIS was
published in Federal Register on July 2,
1993.

In January 1993, the U.S. Navy
announced that Navy vessels would not
be homeported at South Tongue Point as
previously planned. Since the decision
by the U.S. Navy, the South Tongue
Point Master Plan has been revised with
only minor changes. Proposed site
developments are the same as described
in the June 1992 Draft EIS except that
now a Marine Environmental Research
and Technology Station operated
principally by Clatsop Community
College is expected to be the first tenant
rather than the U.S. Navy. A
replacement tenant for the Navy is not
known but will be a shallow draft water
dependent tenant.

Project impacts are expected to be the
same or less as described in the June
1992 Draft EIS since dredging will not
be required to accommodate water
dependent tenants.

B. Development ofthe Final EIS

This Final EIS has been developed
cooperatively by the U.S. Fish and
Wildlife Service, Pacific Division (lead
agency); U.S. Army Corps of Engineers,
Portland District; U.S. General Service
Administration, San Francisco Office;
and Oregon Division of State Lands.

In the development of this Final EIS,
the Service has initiated action to assure
compliance with the purpose and intent
of the National Environmental Policy
Act of 1969, as amended.
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Key issues addressed in this Final EIS
are identified as the effects that
implementation of various alternatives
would have upon; (1) Threatened and
endangered species and their habitats,
(2) other wildlife and their habitats, (3)
physical environmental factors, and (4)
local and regional economy.

C. Alternatives Analyzed in the Final
EIS

More than 20 alternatives were
considered before limiting the
alternatives to be advanced for further
study. Alternatives considered but not
advanced for detailed analysis included
alternative development concepts,
alternative sites, and single versus
multitenant developments. Alternatives
advanced for detailed analysis include:
(A) The proposed land exchange and
development of a multitenant marine
industrial development, (B) the
proposed land exchange and
multitenant marine industrial
development with connecting road to
North Tongue Point, and (CJ a No
Action Alternative. Alternative A is the
Service’s preferred alternative.

Implementation of Alternatives A and
B would result in a beneficial situation
in terms of meeting the project
objectives. Both alternatives would
result in some detrimental
environmental affects, for the most part,
to biological factors. Alternative B
would result in greater impacts on
biological factors than Alternative A.
Impacts under Alternative A can be
mitigated to a degree of less than
significant whereas impacts under
Alternative B cannot be mitigated to a
degree of less than significant
Alternative C would have no impact on
biological factors but would not meet
the project objectives and would not
have the beneficial economic impacts of
either Alternative A or B.

Dated: May 10,1994.

Don Weathers,

Acting Regional Director.

[FR Doc. 94-11910 Filed 5-19-94; 8:45 am]
BILLING CODE 4310-S5-M

Office of Surface Mining Reclamation
and Enforcement

Information Collection Submitted to
the Office of Management and Budget
for Review Under the Paperwork
Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35). Copies of the

proposed collection of information and
related forms may be obtained by
contacting the Bureau’s clearance officer
at the phone number listed below.
Comments and suggestions on the
proposal should be made directly to the
bureau clearance officer and to the
Office of Management and Budget,
Paperwork Reduction Project (1029-
0061), Washington, DC 20503,
telephone 202-395-7340.

Title: Small Operator Assistance
Program, 30 CFR part 795.

OMBApproval Number: 1029-0061.

Abstract: This information collection
requirement is needed to provide
assistance to qualified small mine
operators under section 507(c) of the
Surface Mining Control and
Reclamation Act of 1977. The
information requested will provide the
regulatory authority with data to
determine the eligibility of the applicant
for assistance under the Small Operator
Assistance Program and the capability
and expertise of laboratories to perform
the required work.

Bureau Form Number: NS-6.

Frequency: On occasion.

Description ofRespondents: Small
coal mine operators.

Estimated Completion Time: 24-2
hours.

Annual Responses: 1.

Annual Burden Hours: 19,265 hours.

Bureau Clearance Officer:John A.
Trelease (202) 343-1475.

Dated: May 12,1994.
Andrew F. DeVito,
Chief, Branch ofEnvironmental and
Economic Analysis. ,
(FR Doc. 94-12363 Filed 5-19-94; 8:45 am]
BILLING CODE 4310-05-M

INFORMATION SECURITY OVERSIGHT
OFFICE

National Industrial Security Program
Policy Advisory Committee: Meeting

In accordance with the Federal
Advisory Committee Act (5 U.S.C. app.
2) and implementing regulation 41 CFR
101-6, announcement is made of the
following committee meeting:

Name of Committee: National Industrial
Security Program Policy Advisory Committee
(NISPPAC).

Date ofMeeting: June 7,1994.

Time ofMeeting: 2 p.m. to 4 p.ra.

Place: Davis-Moothan Air Force Base,
Operational Contracting Building,
Contracting Conference Room, Tucson,
Arizona.

Purpose: To discuss National Industrial
Security Program (NISP) policy matters. The
agenda will include a discussion on the
status of the NISP and the scheduled June 30,
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1994, issue date for the NISP Operating
Manual.

This meeting will be open to the public.
However, due to access procedures, the
names and telephone numbers of individuals
planning to attend must be submitted to the
Information Security Oversight Office (ISOO)
no later thanJune 1,1994. Written statements
from the public will be accepted in lieu of
an opportunity for comment.

FOR FURTHER INFORMATION AND
DIRECTIONS CONTACT: Steven Garfinkel,
Director, ISOO, 750 17th Street, NW.,
suite 530, Washington, DC 20006,
telephone (202) 634-6150".

Steven Garfinkel,

Director, Information Security Oversight
Office.

[FR Doc. 94-12368 Filed 5-19-94; 8:45 ami
BILLING CODE 6820-Af-M

INTERSTATE COMMERCE
COMMISSION

[Docket No. AB-43 (Sub-No. 157X]]

lllinois Central Railroad Company—
AbandonmentExemption—in St
Tammany Parish, LA

Illinois Central Railroad Company (IC)
has filed a notice ofexemption under 49
CFR 1152 Subpart F—Exempt
Abandonments to abandon its line of
railroad extending from milepost 36.66,
near Slidell, LA to milepost 54, near
Talisheek, LA, a distance of 17.3 miles
in St. Tammany Parish.

IC has certified that: (1) No local
traffic has moved over the line for at
least 2 years; (2) there is no overhead
traffic on the line; (3) no formal
complaint filed by a userof rail service
on the line (or by a State or local
government entity acting on behalf of
such user) regarding cessation of service
over the line either is pending with the
Commission or with any U.S. District
Court or has been decided in favor of
the complainant within the 2-year
period; and (4) the requirements at 49
CFR 1105.7 (environmental reports), 49
CFR 1105.8 (historic reports), 49 CFR
1105.11 (transmittal letter), 49 CFR
1105.12 (newspaper publication), and
49 CFR 115250(d)(1) (notice to
government agencies) have been met.

As a condition to use of this
exemption, any employee adversely
affected by the abandonment shall be
protected under Oregon Shortline H
Co.—Abandonment—Goshen, 3601.C.C.
91 (1979). To address whether this
condition adequately protects affected
employees, a petition for partial
revocation under 49 U.S.C. 10505(d)
must be filed.

Provided no formal expression of
intent to file an offer of financial
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assistance (OFA) has been received, this
exemption will be effective on June 20,
1994, unless stayed pending
reconsideration. Petitions to stay that do
not involve environmental issues,«
formal expressions of intent to file an
OFA under 49 CFR 1152.27(c)(2),2and
trail use/rail banking requests under 49
CFR 1152.29 3must be filed by May 31,
1994. Petitions to reopen or requests for
public use conditions under 49 CFR
1152.28 must be filed by June 9,1994,
with: Office of the Secretary, Case
Control Branch, Interstate Commerce
Commission, Washington, DC 20423.

A copy of any pleading filed with the
Commission should be sent to
applicant’s representative: Myles L.
Tobin, Illlinois Central Railroad
Company, 455 North Cityfront Plaza Dr.,
20th Floor, Chicago, IL 60611-5504.

If the notice of exemption contains
false or misleading information, the
exemption is void ab initio.

IC has filed an environmental report
which addresses the abandonment’s
effects, if any, on the environment and
historic resources. The Section of
Environmental Analysis (SEA) will
issue an environmental assessment (EA)
by May 27,1994. Interested persons
may obtain a copy of the EA by writing
to SEA (Room 3219, Interstate
Commerce Commission, Washington,
DC 20423) or by calling Elaine Kaiser,
Chief of SEA at (202) 927-6248.
Comments on environmental and
historic preservation blatters must be
filed within 15 days after the EA is
available to the public.

Environmental, historic preservation,
public use, or trail use/rail banking
conditions will be imposed, where
appropriate, in a subsequent decision.

Decided: May 16,1994.

By the Commission, David M. Konschnik.
Director, Office of Proceedings.

Sidney L. Strickland, Jr.,

Secretary.

[FR Doc. 94-12388 Filed 5-19-94; 8:45 am]
BILLING CODE 7035-01-P  *

1 Astay will be issued routinely by the
Commission in those proceedings where an
informed decision on environmental issues
(whether raised by a party or by the Commission’s
Section of Environmental Analysis in its
independent investigation) cannot be made prior to
the effective date of the notice of exemption. See
Exemption of Out-of-Service Rail Lines, 5 1.C.C.2d
377 (1989). Any entity seeking a stay on
environmental concerns is encouraged to file its
request as soon as possible in order to permit the
Commission to review and act on the request before
the effective date of the exemption.

2 See Exempt, of Rail Abandonment—Offers of
Finan. Assist., 4 1.C.C.2d 164 (1987).

3The Commission will accept a late-filed trail
use request as long as it retains jurisdiction to do
so. !

JUDICIAL CONFERENCE OF THE
UNITED STATES

Meeting of the Judicial Conference
Committee on Rules of Practice and
Procedure

AGENCY: Judicial Conference ofthe
United States Committee on Rules of
Practice and Procedure.

ACTION: Notice of open meeting.

SUMMARY: The Committee on Rules of
Practice and Procedure will hold a
three-day meeting. The meeting will be
open to public observation but not
participation and will commence each
day at 8:30 a.m.

DATES: June 23-25,1994.

ADDRESSES: Thurgood Marshall Federal
Judiciary Building, Federal Judicial
Center Education Center, One Columbus
Circle, NE., Washington, DC.

FOR FURTHER INFORMATION CONTACT: John
K. Rabiej, Chief, Rules Committee
Support Office, Administrative Office of
the United States Courts, Washington.
DC 20544, telephone (202) 273-1820.

Dated: May 16,1994.
John K. Rabiej,
Chief, Rules Committee Support Office.
[FR Doc. 94-12283 Filed 5-19-94; 8:45 am]
BILLING CODE 221C-55-M

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-29,4533

Berenergy Corporation, Denver,
Colorado; Revised Determination on
Reconsideration

On May 6,1994, the Department
issued an Affirmative Determination
Regarding Application for
Reconsideration for workers and former
workers of the subject firm in Denver,
Colorado. This notice will soon be
published in the Federal Register.

Investigation findings show
employment and sales declines in 1993
compared to 1992.

New findings on reconsideration
show that Berenergy is a producer of
crude oil and owns the crude oil it sells.

U.S. imports of crude oil increased
absolutely and relative to domestic
shipments in 1993 compared to 1992.

Other findings on reconsideration
show that Berenergy’s crude oil
customers accounting for a major
poilion of its 1993 sales decline
increased their imports of crude oil in
the first nine months of 1993 compared
to the same period in 1992.
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Conclusion

After careful review of the additional
facts obtained on reconsideration, it is
concluded that increased imports of
articles like or directly competitive with
crude oil produced at the Berenergy
Corporation in Denver, Colorado
contributed importantly to the decline
in sales or production and to the total
or partial separation of workers at the
Denver, Colorado facility of Berenergy
Corporation. In accordance with the
provisions of the Trade Act of 1974,1
make the following revised
determination:

All workers of Berenergy Corporation in
Denver, Colorado who became totally or
partially separated from employment on or
after January 18,1993 are eligible to apply for
adjustment assistance under Section 223 of
the Trade Act of 1974.

Signed at Washington, DC, this 12th day of
May 1994.

Robert O. Deslongchamps,

Director, Office ofLegislation and Actuarial
Services, Unemployment Insurance Service.
[FR Doc. 94-12414 Filed 5-19-94; 8:45 am]
BILUNG CODE 4510-30-M

[TA-W--29,453]

Berenergy Corporation; Denver, CO;
Affirmative Determination Regarding
Application for Reconsideration

On April 14,1994, one of the
petitioners requested administrative
reconsideration of the Department’s
denial notice for workers at the subject
firm. The Department’s Negative
Determination was issued on March 15.
1994 and was published in the Federal
Register on March 30, 1994 (59 FR
14876).

The petitioner, with the support of the
company, stated that the company is a
producer and produces crude oil and
natural gas.

Conclusion 4

After careful review of the
application, | conclude that the claim is
of sufficient weight to justify
reconsideration of the Department of
Labor’s prior decision. The application
is, therefore, granted.

Signed at Washington, DC, this 6th day of [
May 1994. j
Robert O. Deslongchamps,

Director, Office ofLegislation &Actuarial
Services, UnemploymentInsurance Service,
[FR Doc. 94-12312 Filed 5-19-94; 8:45 am]
BILUNG CODE 4510-30-M
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[TA-W-29,408]

Cupples Paper Bag Company,
Northwest Division Clackamas, OR;
Negative Determination Regarding
Application for Reconsideration

By a postmarked letter of April 8,
1994, one ofthe workers requested
administrative reconsideration of the
subject petition for trade adjustment
assistance (TAA). The denial notice was
signed on March 18,1994 and was
published in the Federal Register on
March 30,1994 (59 FR 14876).

Pursuant to 29 CFR 90.18(c)
reconsideration may be granted under
the following circumstances:

(1) If it appears on the basis of facts
not previously considered that the
determination complained of was
€rroneous*,

(2) Ifit appears that the determination
complained of was based on a mistake
in the determination of facts not
previously considered; or

(3) Ifin the opinion of the Certifying
Officer, a misinterpretation of facts or of
the law justified reconsideration of the
decision.

The Clackamas facility produced
paper grocery bags.

The worker stated that imported
plastic bags adversely affected the
workers at Cupples Paper Bag Company
in Clackamas.

The Department’s denial was based
on the fact that the “contributed
importantly” test of the Group
Eligibility Requirements of the Trade
Act was not met. This test is generally
demonstrated through a survey of the
workers’ firm’s customers. The
Department’s survey shows that none of
the respondents imported paper or
plastic grocery bags while decreasing
their purchases from the subject firm
during the relevant period.

A review of the findings shows that
the Clackamas facility never produced
plastic bags. OtheT findings show that
the parent company imported some
paper bags priorto the relevant period
ofthe workers’ petition.

Also, the closing of the Federal
Forests to logging and subsequently the
loss of wood chips which are used in
paper bag manufacturing would not
provide a basis for a worker group
certification under the Trade Act.

Conclusion

After review of the application and
investigative findings, | conclude that
there has been no error or
misinterpretation of the law or of the
facts which would justify
reconsideration of the Department of
Labor’s prior decision. Accordingly, the
application is denied.

Signed at Washington, DC, this 6th day of
May 1994.
Stephen A. Wandner,
Deputy Director, Office ofLegislation &
Actuarial Service, Unemployment insurance
Service.
(FR Doc. 94-12309 Filed 5-19-94; 8:45 am]
BILUNG CODE 4510-30-M

[TA-W-29,304]

Digital EQuipment Corporation
Roxhury, Massachusetts; Negative
Determination Regarding Application
for Reconsideration

By an application dated March 31,
1994, some of the workers requested
administrative reconsideration of the
subject petition for trade adjustment
assistance. The denial notice was signed
on March 4,1994 and published in the
Federal Register on March 18,1994 (59
FR 12983).

Pursuant to 29 CFR 90.18(e)
reconsideration may be granted under
the following circumstances:

(1) If itappears on the basis of facts not
previously considered that the determination
complained of was erroneous;

(2) if it appears that the determination
complained of was based on a mistake in the
determination of facts not previously
considered; or

(3) if in the opinion of the Certifying
Officer, a misinterpretation of facts orof the
law justified reconsideration of the decision.

The investigation findings show that
the Roxbury plant produced mainly the
LK201 keyboard and cable assemblies
which were used internally by other
Digital facilities.

Its stated that Mexican keyboards
adversely affected the workers.

The findings show that all production
on the LK201 keyboards ceased in
March, 1992 and the plant closed in
December 1992. Cable assemblies were
then produced but were discontinued in
1993 as an end-of~life item. Ail other
production at Roxbury was either
moved to other corporate domestic
plants or discontinued. These events
would not provide a basis a group
certification.

The Department’s denial was based
on the fact that the *‘contributed
importantly” test of the Worker Group
Eligibility Requirements of the Trade
Act was not met. The findings show that
a corporate decision was made to cease
operations at Roxbury and outsource
production for a newer generation of
keyboards to other domestic companies.

Neither a domestic transfer nor
technological unemployment would
form a basis for a worker group
certification. Also, the allegation thata
domestic vendor is currently importing
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keyboards for Digital would not provide
a basis for certifying keyboard workers
laid of in March, 1992. Section 223(b)(1)
of the Trade Act does not permit the
Department to certify workers laid off
more than one year prior to the date of
the petition, which in this ose is
November 15,1993.

Conclusion

After review of the application and
investigative findings, I conclude that
there has been no erroror
misinterpretation of the law or of the
facts which would justify
reconsideration of ;he Department of
Labor’s prior decision. Accordingly, the
application is denied.

Signed at Washington, DC, this life dayof
May 1994.

Stephen A. Wandner,

Deputy Director, Office o fLegislations'
Actuarial Service UnemploymentInsurance
Service.

[FR Doc. 94-12317 Filed 5-19-94; 8:45 am]
BILLING CODE 4510-30-M

[TA-W-29,360]

Flintink Corporation Lodi, New Jersey;
Negative Determination Regarding
Application lor Reconsideration

By an application dated April 26,
1994, Local #612M of the Graphic
Communications International Union
(GCIUj requested administrative
reconsideration of the subject petition
for trade adjustment assistance. The
denial notice was signed on April 20,
1994 and will soon be published in the
Federal Register.

Pursuantto 29 CFR 90.18(c)
reconsideration may be granted under
the following circumstances:

(1) If it appears on the basis of facts not
previously considered that the determination
complained of was erroneous;

(2) If it appears that the determination
complained of was based on a mistake in the
determination of facts not previously
considered; or

(3) If in the opinion *f the Certifying
Officer, a misinterpretation of facts or of the
law justified reconsideration of the decision.

The union states that stiff foreign
competition was responsible for closing
the Lodi plant in May 1993.

Investigation findings show that the
Department’s denial was based on the
fact that the “contributed importantly”
test of the Group Eligibility
Requirements of the Trade Act was not
met A corporate decision was made to
consolidate Flint Ink’s production by
closing the Lodi, New Jersey plantand
transferring its production to other
domestic corporate plants, which had
excess capacity.
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Foreign competition, in itself, would
not provide a basis for a worker group
certification. The worker adjustment
assistance program is based on
increased imports of articles which are
like or directly competitive with those
produced by die petitioning workers’
firm and which contributed importantly
to worker separations and production or
sales declines at the workers’ firm.
Corporate sales of printing ink by Flink
Ink increased in 1993 compared to 1992.

Conclusion

After review of the application and
investigative findings, | conclude that
there has been no error or
misinterpretation of the law or of the
facts which would justify
reconsideration of the Department of
Labor’s prior decision. Accordingly, the
application is denied.

Signed at Washington, DC, this 11th day of
May 1994,

Stephen A. Wandner,

Deputy Director, Office ofLegislation &
Actuarial Service, Unemployment Insurance
Service.

[FR Doc. 94-12316 Filed 5-19-94; 8:45 amj
BILUNG CODE 4510-30-M

[TA-W-29,399]

Jefferson Smurflt Corporation,
Lancaster, NY; Negative Determination
Regarding Application for
Reconsideration

By an application dated April 14,
1994, the United Paperworkers
International Union (UPIU) requested
administrative reconsideration of the
subject petition for trade adjustment
assistance (TAA). The denial notice was
signed on March 22,1994 and
published in the Federal Register on
April 26,1994 (59 FR 21776).

Pursuant to 29 CFR 90.18(c)
reconsideration may be granted under
the following circumstances;

(1) If it appears on the basis of facts
not previously considered that the
determination complained of was
erroneous;

(2) If it appears that the determination
complained of was based on a mistake
in the determination of facts not
previously considered; or

(3) Ifin the opinion of the Certifying
Officer, a misinterpretation of facts or of
the law justified reconsideration of the
decision.

The investigation findings show that
the workers produced corrugated
shipping containers. The shipping
container industry is a local one which
supplies master cartons for neighboring
manufacturers, like cereal companies, to

ship their boxes in. The plant closed in
January, 1994.

The findings show that many
companies which formerly used
Jefferson Smurfit’s shipping containers
left the western New York area about
four years ago. Also, Department of
Commerce data shows that the
economic downturn in the early 1990s
slowed packaging demand in most
consumer end-use categories.

The Department’s denial was based
on the fact that the “contributed
importantly” test of the Group
Eligibility Requirements of the Trade
Act was not met. This test is generally
demonstrated through a survey of the
workers’ firm’s customers. The
Department’s customer survey showed
that none of the respondents reported
increasing their purchases of imported
corrugated shipping containers while
decreasing their purchases from
Jefferson Smurfit in the relevant period.

Conclusion

After review of the application and
investigative findings, | conclude that
there has been no error or
misinterpretation of the law or of the
facts which would justify
reconsideration of the Department of
Labor’s prior decision. Accordingly, the
application is denied.

Signed at Washington, DC, this 6th day of
May 1994.

Robert O. Deslongchamps,

Director, Office ofLegislation SrActuarial
Service, Unemployment Insurance Service.
[FR Doc. 94-12310 Filed 5-19-94; 8:45 am]
BILLING CODE 4510-30-M

[TA-W-29,403]

Johnson C<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>