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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 92
[Docket No. 93-086-2]
Cattle from Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are prohibiting the
importation of Holstein steers and
Holstein spayed heifers from Mexico
into the United States. The incidence of
tuberculosis in these cattle is
significantly higher than in other
breeds. Since 1991, Holstein steers and
Holstein spayed heifers traced back to
Mexico have accounted for more than
half of the tuberculosis-infected
Mexican-origin cattle identified at
slaughter in the United States. This
action will prevent tuberculosis-
exposed Holstein steers and Holstein
spayed heifers from Mexico from
spreading the disease to U.S. cattle.
EFFECTIVE DATE: June 13, 1994.

FOR FURTHER INFORMATION CONTACT: Dr.
Ronald A. Stenseng, Senior Staff
Veterinarian, Cattle Diseases and
Surveillance Staff, Veterinary Services,
APHIS, USDA, room 729, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301} 436-8715.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 92
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals, including cattle from
Mexico, to prevent the introduction into
the United States of bovine tuberculosis
(referred to below as tuberculosis) and
other communicable diseases of
livestock.

On December 22, 1993, we published
in the Federal Register (58 FR 67709
67710, Docket No. 93-086~1) a proposal
to amend the regulations by prohibiting

the importation of Holstein and Holstein

cross-bred steers and Holstein and
Holstein cross-bred spayed heifers from
Mexico into the United States. We
proposed this action because of the
disproportionately high incidence of
tuberculosis in these cattle.

We solicited comments concerning
our proposal for a 60-day comment
period ending February 22, 1994. We
received 7 comments by that date. They
were from two dairies, a ranch, a
veterinary medical association, a State
animal health agency, a dairy industry
association, and the Mexican
government. Four commenters
supported our proposal and one
commenter suggested changes to the
wording of the proposed amendment.
That suggestion, plus the remarks of the
two commenters who opposed the
proposed rule, are discussed below.

Comment: The wording of the
proposed amendment should be
changed so that the amendment
prohibits not only Holsteins from
Mexico, but any cattle or breeds of cattle
normally held in close confinement,
such as Holstein dairy cattle, from any
country that does not have a
tuberculosis control program equivalent
to that of the United States, or that has
a higher incidence of tuberculosis than
the United States. By singling out
Mexico, the Animal and Plant Health
Inspection Service (APHIS) is leaving
the regulation open to being struck
down as a “trade barrier” under the
North American Free Trade Agreement
(NAFTA).

Response: NAFTA Article 712
requires that all sanitary and
phytosanitary measures be based on
scientific principles and a risk
assessment; our proposed rule was
based on data gathered during APHIS'
epidemiological investigation of the
1,090 cases of tuberculosis-infected
cattle detected at slaughter in the United
States during the 18-month period
ending March 31, 1993. Consequently,
we believe that our prohibition on the
importation of certain cattle from
Mexico is allowable under NAFTA.
Conversely, the wide-ranging and

ambiguously worded prohibition
suggested by the commenter is not
supported by available data and could

not be justified under NAFTA.
Therefore, we are making no changes in
response to this comment.

Comment: The proposal supports the
importation of tuberculosis from Mexico
by allowing infected and exposed cattle
to be imported from Mexico. The U.S.
Department of Agriculture’s current
regulations and the proposed rule defy
rational thinking if one is truly
concerned about protecting American
cattle, wildlife, and humans from
tuberculosis imported from Mexico.

Response: It appears that the
commenter is seeking an outright
prohibition on the importation of all
cattle from Mexico, although he did not
offer any justification for such a ban. As
we stated in the proposed rule, 713
tuberculosis-infected cattle were
identified as being of Mexican origin
during the 18-month period ending
March 31, 1993; of those infected cattle,
67 percent were identified as Holstein
or Holstein cross-bred steers or Holstein
or Holstein cross-bred spayed heifers.
Based on that information, we proposed
to ban the importation of what appears
to be the largest single source of
tuberculosis-infected cattle among cattle
imported into the United States from
Mexico. Any actions of the type
suggested by the commenter would have
to be based on verifiable data and would
have to be proposed as part of a separate
rulemaking proceeding. '

Comment: In its Fiscal Year (FY) 1993
report on the State-Federal Bovine
Tuberculosis Eradication Program,
APHIS stated that epidemiologic
investigations involving Mexican steers
have shown that approximately 67
percent of the infected imports are of
the Holstein breed. APHIS has not,
however, produced data indicating a
similarly high incidence of tuberculosis
in Holstein cross-bred cattle. In the
absence of data showing that the
incidence of tuberculosis in Holstein
cross-bred steers and spayed heifers is at
an unacceptably high level, it would not
be appropriate to impose further
restrictions on their importation.

Response: The breed identification
information used by APHIS in preparing
the FY 1993 report mentioned by the
commenter placed Holstein and
Holstein cross-bred cattle together in
one category. Because such a high
percentage of tuberculosis-infected
Mexican cattle had been identified as
Holstein or Holstein cross-bred cattle,
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our proposal included both categories.
However, animal health officials of the
Mexican Government have informed
APHIS that Holstein cross-bred cattle
are raised under different conditions
than Holstein cattle, and thus are much
less likely to have a comparable rate of
tuberculosis infection. According to
those animal health officials, Holstein
cross-bred cattle in Mexico are not
raised in dairies, as are Holstein cattle,
but are usually raised in pastures, often
in states where no dairies are located.
Given those significant environmental
differences, it appears that Holstein
cross-bred cattle present less of a risk
than had been thought. Additionally,
APHIS animal health personnel
involved in conducting tracebacks of
tuberculosis-infected cattle from Mexico
have confirmed that Holstein cross-bred
cattle do not appear to present the high
level of risk presented by Holstein
cattle. Therefore, in response to the
comment, we have removed Holstein
cross-bred steers and spayed heifers
from this final rule.

Comment: In the proposed rule,
APHIS stated that the importation of
Holstein and Holstein cross-bred
breeding cattle would not be prohibited
because the tuberculosis testing
required of breeding cattle appears
adequate to detect infection in breeding
cattle. If the testing procedure is
adequate to allow the importation of
breeding cattle, it seems that the
procedure should also be adequate to
allow the importation of steers and
spayed heifers.

Response: The testing requirements
for breeding cattle are different from the
testing requirements for steers and
spayed heifers. Under the regulations in
§92.427(c), breeding cattle offered for
entry into the United States must be
accompanied by a certificate stating that
they have been tuberculin tested within
the last 3 to 12 months. The breeding
cattle are then detained at the port of
entry under the supervision of the port
veterinarian until tested for tuberculosis
with negative results. The testing
requirements fer steers and spayed
heifers, on the other hand, call for only
one test, performed either in Mexico no
more than 60 days prior to entry, or, if
the importer so elects, at the port of
entry. Given the large number of steers -
and spayed heifers imported into the
United States—approximately 1 million
in an average year—we cannot, as the
commenter suggested, apply the same
testing requirements to breeding cattle
and steers and spayed heifers; APHIS
simply does not have the resources to
test every steer and spayed heifer
offered for entry from Mexico.

Consequently, we are making no
changes in response to the comment.

Therefors, based on the rationale set
forth in the proposed rule and in this
document, we are adopting the
provisions of the proposal as a final rule
with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. This rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

Of the approximately 1 million
Mexican cattle imported from Mexico
into the United States during 1991, the
most recent year for which complete
data are available, we estimate that
nearly 12 percent were Holstein steers
(in the 1991 data, spayed heifers were
counted as steers). During the same
year, the U.S. cattle population totaled
99.4 million head. Thus, imported
Mexican Holstein steers accounted for
less than 1 percent of the total U.S.
bovine population.

The total value of imported Mexican
Holstein and Holstein cross-bred steers
was close to $45 million in 1991, less
than one-tenth of 1 percent of the 1991
value of the U.S. live cattle inventory,
which was estimated at more than $64
billion.

Approximately 48,000 cattle feedlots
were operating in the United States
during 1991. Of those, 620 feedlots
concentrated in western States regularly
handle Mexican cattle. Approximately
67 of the feedlots handling Mexican
cattle have a capacity of 1,000 head or
fewer; such lots can be considered small
entities, They account for less than 1
percent of all domestic feedlots. We do
not expect this action to significantly
affect U.S. importers because they can
replace the Holstein steers and Holstein
spayed heifers that they may currently
import from Mexico with other breeds
of feeder cattle.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings

before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). '

List of Subjects in 9 CFR Part 92
Animal diseases, Imports, Livestock,
Poultry and poultry products,

Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 is
amended as follows:

PART 92—IMPORTATION OF CERTAIN

- ANIMALS AND POULTRY AND

CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

1. The authority citation for part 92
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2:17, 2.51, and 371:2(d).

2. In §92.427, a new paragraph (c)(5)
is added to read as follows:

§92.427 Cattle from Mexico
- - - - *

(C) LI

(5) The importation of Holstein steers
and Holstein spayed heifers from
Mexico is prohibited,
~ * - ~ -

Done in Washington, DC, this 9th dey of
May 1994,
Lonnie J. King,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 94-11675 Filed 5-12-94; 8:45 am|]
BILLING CODE 3410-34-

9 CFR Part 92
[Docket No. 93-110-1]

Importation of Horses; Quarantine
Requirements

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations concerning the importation
of horses by adding Bosnia and
Herzegovina, Croatia, Finland, Guinea-
Bissau, the Member States of the
European Union, Slovenia, The Former
Yugoslav Republic of Macedonia, and
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the nonrecognized areas of the former
Yugoslavia (Montenegro and Serbia) to
the list of countries where contagious
equine metritis (CEM) exists. We are
also adding Oman, Qatar, and the
United Arab Emirates to the list of
countries considered to be affected with
African horse sickness (AHS). Outbreaks
of CEM, a highly transmissible venereal
disease, have been reported in Bosnia
and Herzegovina, Croatia, Finland,
Guinea-Bissau, Slovenia, The Former
Yugoslav Republic of Macedonia, and
the nonrecognized areas of the former
Yugoslavia (Montenegro and Serbia).
The Member States of the European
Union either are affected with CEM or
trade horses freely with other Member
States that are affected with CEM,
without testing the horses for the
disease. Oman, Qatar, and the United
Arab Emirates trade horses freely with
other countries where AHS, a fatal viral
disease, exists. This action will prohibit
or restrict the importation into the
United States of horses that have been
in these countries. This action is
necessary to protect horses in the
United States from CEM and AHS.
Neither disease is known to exist in the
United States.

DATES: Interim rule effective May 13,
1994. Consideration will be given only
to comments received on or before July
12, 1994,

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93—
110-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
requested to call ahead on (202) 630—
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Joyce Bowling, Staff Veterinarian,
Import-Export Animals Staff, National
Center for Import-Export, Veterinary
Services, APHIS, USDA, room 766,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436—8170.

SUPPLEMENTARY INFORMATION:
Background

The regulations concerning the
importation of horses (contained in 9
CFR 92.300 through 92.326 and referred
to below as the regulations) are designed
to protect against the introduction into
the United States of various equine

diseases such as contagious equine
metritis (CEM) and African horse
sickness (AHS). Neither CEM, a highly
transmissible venereal disease, nor
AHS, a fatal viral disease, is known to
exist in the United States.

Contagious Equine Metritis

Section 92.301(c)(1) of the regulations
prohibits or restricts the importation
into the United States of all horses from
Austria, Belgium, Czechoslovakia,
Denmark, Ireland, Italy, Japan, Federal
Republic of Germany, France, the
Netherlands, Norway, Sweden,
Switzerland and the United Kingdom
(England, Northern Ireland, Scotland,
Wales, and the Isle of Man) because of
the existence of CEM in those countries.
This section also prohibits or restricts
the importation into the United States of
all horses that have been in these
countries within the 12 months
immediately preceding their export to
the United States.

We have received information from
the Governments of Bosnia and
Herzegovina, Croatia, Finland, Guinea-
Bissau, Slovenia, The Former Yugoslav
Republic of Macedonia, and the
nonrecognized areas of the former
Yugoslavia (Montenegro and Serbia)
that there have been outbreaks of CEM
in these countries. In response, we are
amending § 92.301(c)(1) to add these
countries to the list of countries where
CEM exists. We are also adding a note
to this section to explain the status of
Montenegro and Serbia. The note states
that Montenegro and Serbia have
asserted the formation of a joint
independent State entitled *The Federal
Republic of Yugoslavia,” but this entity
has not been formally recognized as a
State by the United States.

Currently, 12 European countries
comprise the Member States of the
European Union (EU). These countries
include Belgium, Denmark, Federal
Republic of Germany, France, Greece,
Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain, and the
United Kingdom. Belgium, Denmark,
Ireland, Italy, Federal Republic of
Germany, France, the Netherlands, and
the United Kingdom are already listed
in § 92.301(c)(1) as countries where
CEM exists.

However, Greece, Luxembourg,
Portugal, and Spain, which are
considered to be free of CEM, trade
freely within the EU. The Member
States of the EU move horses freely
without testing for CEM. Further, many
countries that are affected with CEM
have applied for membership in the EU.
Therefore, horses imported from
Member States of the EU that have been
considered to be free of CEM present an

unacceptable risk that CEM could be
introduced into the United States.

Therefore, we are also amending
§ 92.301(c)(1) to include the Member
States of the EU in the list of countries
where CEM exists. At the same time, we
are not removing from the list
individual Member States of the EU that
are affected with CEM. These steps will
ensure that the Member States of the EU
that are affected with CEM will remain
on the list whether or not they retain
their EU membership. Conversely,
adding the phrase “the Member States
of the European Union"™ will ensure that
new countries that join the EU will be
covered immediately by these
provisions.

Also, we are making two
miscellaneous changes to § 92.301(c)(1)
to facilitate the use of the list of
countries where CEM exists. We are
alphabetizing the list of countries to
make them easier to read. Further, we
are changing the entry for
“Czechoslovakia™ to the two Republics
now recognized by the United States:
*Czech Republic” and “Slovakia.”

African Horse Sickness

Section 92.308(a)(2) of the regulations
requires all horses intended for
importation from Saudi Arabia, Spain,
The Yemen Arab Republic, and all
countries on the continent of Africa,
including horses that have stopped in or
transited those countries, to enter the
United States only at the port of New
York and be quarantined at the New
York Animal Import Center in
Newburgh, New York, for at least 60
days because those countries are
considered to be affected with AHS.

We have received information that
during the Persian-Gulf War, the
Governments of Oman, Qatar, and the
United Arab Emirates allowed
movement of horses from other
countries considered to be affected with
AHS, without testing the horses for
AHS. Therefore, horses imported into
the United States from Oman, Qatar,
and the United Arab Emirates present
an unacceptable risk of introducing
AHS into the United States. As a result
of this increased disease risk, special
efforts are necessary to determine the
health of these animals.

To establish the health of horses
intended for importation from Oman,
Qatar, and the United Arab Emirates, we
are amending § 92.308(a)(2) to add these
countries to the list of countries
considered to be affected with AHS.
This means that horses intended for
importation from Oman, Qatar, and the
United Arab Emirates may enter the
United States only at the port of New
York and must be quarantined at the
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New York Animal Import Center in
Newburgh, New York, for at least 60
days. This 60-day quarantine will
provide the necessary time to test or
examine horses intended for
importation from these countries for
AHS and other communicable diseases.
Only if the horses test negative and are
free from clinical evidence of
communicable disease, as certified by
the port veterinarian, will horses from
Oman, Qatar, and the United Arab
Emirates be released from quarantine.
This action will help ensure that AHS
is not introduced into the United States.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is necessary to
prevent the introduction of CEM and
AHS into the United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon publication in
the Federal Register. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule has been reviewed
under Executive Order 12866.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12866.

This interim rule will help protect
horses in the United States from CEM
and AHS. There are probably between
5.2 and 6.6 million horses in the United
States. The total value of U.S. horses is
about $8 billion ($1,430 each). A very
small fraction (between 0.2 and 0.3
percent, based upon 1991 to 1992
figures) of those horses were imported
into the United States.

Except for the Member States of the
EU, the affected countries export very
few horses to the United States. Horses
imported into the United States from the
Member States of the EU accounted for
under 10 percent of the total U.S. horse
imports in 1991 and 1992. From 1991 to
1992, the United States imported about
32 horses (less than 0.2 percent of the

total U.S. horse imports) from countries
whose horses will be prohibited or
restricted for the first time.

The horses imported from the affected
countries tend to be higher-valued,
purebred horses. These horses, worth 10
to 20 times more than the average price
per horse from the rest of the world, are
likely to continue to be imported
despite any additional costs related to
quarantine and testing. Quarantine and
testing of horses has been estimated at
$4,700 for the 60-day AHS quarantine
and between $1,200 and $1,500 for the
quarantine and testing that is required
for CEM.

The U.S. trade in horses is expected
to be minimally changed by this rule,
since some restrictions already apply to
the importation of horses into the
United States from most of the affected
countries. All but four of the Member
States of the EU are already included in
the list of countries where CEM exists.
Two of those four are affected with AHS
and are already subject to restrictions on
the importation of their horses into the
United States.

We are not aware of any importers
that are classified as small businesses;
however, we expect the effect of the rule
change to be minimal for any U.S.
business, large or small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). .

List of Subjects in 9 CFR Part 92

Animal disease, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 is
amended as follows:

PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

1. The authority citation for part 92
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 1344, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.17, 2.51, and 371.2(d).

2.In §92.301, paragraph (c)(1) is
revised to read as follows:

§92.301 General prohibitions; exceptions.

* - - * -

(c) (1) Except as provided in
paragraph (c)(2) of this section,
notwithstanding the other provisions of
this part concerning the importation of
horses into the United States, the
importation of all horses from the
following listed countries and the
importation of all horses that have been
in the listed countries within the 12
months immediately preceding their
export to the United States is prohibited
because either contagious equine
metritis (CEM) exists in the listed
countries or CEM exists in countries
that trade horses freely with the listed
countries, without testing for CEM:
Austria, Belgium, Bosnia and
Herzegovina, Croatia, Czech Republic,
Denmark, Federal Republic of Germany,
Finland, France, Guinea-Bissau, Ireland,
Italy, Japan, the Member States of the
European Union, The Netherlands,
Norway, Slovakia, Slovenia, Sweden,
Switzerland, The Former Yugoslav
Republic of Macedonia, the United
Kingdom (England, Northern Ireland,
Scotland, Wales, and the Isle of Man),
and the nonrecognized areas of the
former Yugoslavia (Montenegro and
Serbia).

Note: Montenegro and Serbia have asserted
the formation of a joint independent State
entitled “The Federal Republic of
Yugoslavia,” but this entity has not been
formally recognized as a State by the United
States.

* - * * -

§92.308 [Amended]

3. In § 92.308, paragraph (a)(2), the
first sentence is amended by adding to
the list of countries, in alphabetical
order, the following countries: “Oman.”
*Qatar,” and *‘the United Arab
Emirates."
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Dcne in Washington, DC, this 9th day of
May 1994.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 94-11676 Filed 5-12-94; 8:45 am]
BILLING CODE 3410-34-P

FARM CREDIT ADMINISTRATION

12 CFR Part 612
RIN 3052-AB47

Personnel Administration

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA), by the Farm
Credit Administration Board (Board),
adopts final amendments to the
regulations relating to standards of
conduct for directors and employees of
Farm Credit System (FCS or System)
institutions, excluding the Federal
Agricultural Mortgage Corporation. This
action results from a reassessment of the
regulations in light of the amendments
to the Farm Credit Act of 1971 (1971
Act) made by the Agricultural Credit
Act of 1987 (1987 Act) and the findings
of a review required by section 514 of
the Farm Credit Banks and Associations
Safety and Soundness Act of 1992 (1992
Act). The final rule updates the
regulations to reflect statutory changes
and the change in focus of the FCA's
regulatory oversight of personnel
matters. In addition, the final rule
enhances and clarifies the regulations to
ensure that they fulfill the purposes of
section 514 of the 1992 Act relative to
the reporting of financial information
and potential conflicts of interest.
EFFECTIVE DATE: The regulations shall
become effective upon the expiration of
30 days after publication during which
either or both houses of Congress are in
session or December 31, 1994,
whichever is later. Notice of the
effective date will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:

John J. Hays, Policy Analyst, Policy
Development and Planning Division,
Office of Examination, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4498, TDD (703) 883~
4444,

or

Dorothy J. Acosta, Assistant General
Counsel, Regulatory Operations
Division, Office of General Counsel,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—4020, TDD
(703) 883—4444.

SUPPLEMENTARY INFORMATION: On August
19, 1993, the FCA proposed
amendments to its regulations relating
to standards of conduct for directors and
employees of System institutions. See
58 FR 44139. The final regulations
retain much of the content of the
existing and proposed regulations, but
strengthen and clarify them, expanding
some of the provisions and relaxing
others.

The final regulations also address the
concerns and suggestions received on
the proposed regulations during the
comment period, which expired on
September 30, 1993. The FCA received
seven comment letters on the proposed
regulations during the comment period.
Three letters were submitted by System
banks, three by System associations, and
one by the Farm Credit Council (FCC)
on behalf of its member banks and the
Federal Farm Credit Banks Funding
Corporation. These comments and the
FCA responses are summarized below.

In addition to comments received
during the comment period, three letters
were received concerning the proposed
amendments that have also been
considered by the FCA Board. Two
comment letters pertaining to the
proposed standards-of-conduct
regulations were received pursuant to
the FCA's request for comments on
regulatory burden, published in the
Federal Register on June 23, 1993. See
58 FR 34003. These comments related to
reporting requirements and are similar
to the comments received during the
comment period for the proposed
regulations. They are summarized and
addressed in the Board's response to
comments relating to reporting that
were received during the comment
period for the proposed regulations. One
letter was received from an association
as a followup to a meeting held in
Dallas, Texas, between FCA’s Board and
senior management and directors and
officers of FCS associations. The
association expressed a concern
regarding the ability to attract and retain
qualified directors if they are prohibited
from purchasing acquired property as
proposed. The FCA received numerous
comments on this prohibition and the
Board’s response appears later in the
preamble.

General Comments

Two comments were received
concerning the effective date of the
amendments. The FCC urged the FCA to
allow sufficient lead time between
publication of the final regulations and
the effective date to permit boards of
directors the opportunity to consider
carefully the many policy judgments
that are left to their discretion by the

regulations. Another comment
recommended an effective date no
earlier than January 1, 1995, suggesting
that existing regulations and policies
would continue to provide adequate
direction and control in the interim.

The Board agrees that there should be
sufficient lead time to revise policies,
especially in view of changes made in
the final regulations in response to
comments. Although the final
regulations are substantially changed
from the proposed regulations in
response to the comments, the Board
believes that with the delayed effective
date the public will have ample
opportunity to further review the
regulations and bring any observations
to the Board’s attention prior to the
effective date of the regulations. As
always, the Board will consider requests
for further clarification of or
amendments to the regulations prior to
or after their effective date.
Consequently, the Board adopts final
regulations with a delayed effective date
not earlier than December 31, 1994.

One commenter stated that the
proposed regulations would result in a
regulatory burden and that while some
improvement in clarity and flexibility is
offered, the benefits do not appear
commensurate with the time and cost of
implementing the changes. The
commenter also stated that conflicts of
interest have not been improperly or
inadequately handled and that there is
no reason to believe the proposed
changes will provide any significant
improvement in avoiding, handling, or
reporting conflict-of-interest situations
where an institution has been
complying with the present regulations.
According to the commenter, the
proposed regulations would require
substantial effort to revamp policies and
procedures.

The FCA Board has not undertaken
this revision of the standards-of-conduct
regulations because of improper or
inadequate handling or reporting of
conflicts of interest. Rather, as noted
earlier, the revision is intended to
update the regulations to reflect
statutory changes and a change in the
focus of the FCA’s regulatory oversight
of personnel matters, as well as to
respond to section 514 of the 1992 Act.
While the FCA recognizes that the
revamping of policies and procedures
requires substantial effort, the final
regulations attempt to minimize any
burden by providing a delayed effective
date. Also, the FCA has adjusted the
proposed regulations in response to
comments where it was possible to
achieve its objectives by less
burdensome means. The final
regulations place more responsibility on
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the institutions and their officers and
directors for identifying possible
sources of conflict and developing
adequate controls, but also offer more
flexibility for developing procedures
that effectively address significant
conflicts without imposing burdensome
requirements that are ineffective in
preventing conflicts of interest, While
this will initially require more work, the
FCA believes that it is a more effective
approach to conflicts of interest and that
it more appropriately reflects the focus
of the responsibility for preventin
conflicts of interest and the role
FCA as regulator.

Another commenter supported four of
the primary FCA policy objectives,
namely: (1) Enhancing each
association’s accountability for sound
standards-of-conduct programs; (2)
maintaining high standards of conduct
to ensure the proper performance of
System business; (3) mldmg directors
and employees to the same standard
where the potential for conflict is the
same; and (4) establishing that the
internal corporate matters of devotion of
time to official duties, political activity,
nepotism, exchange of gifts, and
improper use of official property are
best left to each institution’s board of
directors to oversee through the
implementation of a standards-of- -
conduct policy. However, the
commenter disagreed with the proposed
strict prohibition of a director
purchasing property acquired by the
institution through foreclosure. The
Board's response to this comment is
addressed in detail later in the
preamble.

Section-by-Section Analysis of
Comments Received

The following narrative summarizes
the comments received on the various
sections of the regulations during the
comment period, in response to the
Regulatory Burden Notice, and as a
followup to the Dallas meeting, and
provides the Board's response to those
comments.

Section 612.2130—Definitions

While no comments were received
regarding the proposed changes to this
section, the FCC provided comments on
the definitions in the existing
regulations far “controlled entity” and
“officer” and requested the FCA to
define the terms “financially obligated™
and “‘business proprietor™ to clarify how
the prohibitions in proposed
§§ 612.2140(g) and 612.2150(h) are
intended to interface.

The FCC recommended changing the
definition of *controlied entity” to one
similar to that used in the attribution

the

rules of the lending limit regulations.
See 12 CFR 614.4358(a)(3). Specifically,
this would increase the 5-percent
threshold for control in existing
regulations to a 56-percent threshold.
The FCC believes that 5-percent
ownership is a very stringent and
perhaps unrealistic test of control, and
that the term “controlling influence,”
without a higher threshold is perhaps
too vague to be meaningful.

The Board does not believe that the

definition of control in the lending limit
regulations is an appropriate definition

for standands-of—conduct
The purpose of the definition of control
in the lending limit regulations is to
identify when borrowers are so related
that they should be regarded as a single
credit risk. The purpose of the
definition of control in the standards-of-
conduct regulations is to identify when
an interest is so significant that if an
individual were to act on a matter
concerning the related party, there
would be an appearance of a conflict of
interest. Consequently, the FCA believes
that the control threshold fer standards
of conduct should be much lower than
the control threshold for the purposes of
lending limits. Control thresholds used
in regulations directed at conflicts of
interest are typically much lower. For
example, the Securities and Exchange
Commission requires disclosure of
certain transactions with the institution
of individuals owning 5 percent or more
of a class of the institution's stock. The
Comptroller of the Currency, the Federal
Deposit Insurance Corporation, and the
Office of Thrift Supervision have similar
requirements for institutions they
regulate that are public companies
required to register under the Securities
Exchange Act of 1834. The Comptroller
imposes similar disclosure requirements
on all national banks when they sell
their securities, whether or not they are
public companies. The phrase
“exercises a controlling influence” is
intended as a catch-all to capture those
situations in which a person does not
meet the objective control tests, but for
some other reason has the power to
control the management of the entity’s
policies. This term is a common
component of control definitions and
has long been a component of the part
612 definition of control without
causing a particular problem. The
definition is used to determine when a
director or officer must recuse him or
herself and in the reporting provisions,
both of which are direct responsibilities
of directors and employees. Such
persons are likely to know when they
are in a position to control management
of the entity’s policies, and, if in doubt,

should err on the side of recusal and
reporting. For the reasons stated above,
no change has been made to the
definition of “controlled entity."

The FCC suggested that the position
of chief executive officer be added to the
definition of “officer” since a number of
System institutions have both a
president and a chief executive officer,
or a chief executive officer rather than
a president. The Board adopts this
suggestion and also adds specific
references to chief operating officers,
chief financial officers, and chief credit
officers.

On a related issue, the FCC
questioned whether an association’s
contracting with its supervising bank for
a Standards of Conduct Officer would
violate the joint employee provisions of
§612.2157. To clarify that it would not,
unless the person otherwise satisfies the
definition in § 612.2130(m), the term
“Standards of Conduct Officer” is
changed to the “*Standards of Conduct
Official” in the final regulations.

The FCC recommended that the term
“financially obligated” be defined, and
that prohibited “‘financially obligated”
transactions be more clearly
distinguished from business
relationships that are permissible.

The final regulations define
“financially obligated with™ to mean
having a joint legally enforceable
obligation with, being financially
obligated on behalf of (contingently or
otherwise), having an enforceable legal
obligation secured by a property owned
by another, or owning property that
secures an enforceable legal obligation
of another. The Board's revision to
§§612.2140(g) and 612.2150(h)
responds to the request to distinguish
permissible business relationships from
prohibited “financially obligated with"
relationships and is discussed below
under those sections.

As a result of this revision, the term
“business proprietor’ is ne longer used
in the regulations and its definition has
been deleted. In addition, to avoid any
possible confusion relative to reporting
requirements, the definition for the term
“business relationship” or “transacts
business™ has been deleted in the final
rule.

The definition of “‘ordinary course of
business” in the final regulations has
been added as described in the
discussion of §612.2140.

The definition of “family” has been
clarified to spell out more specifically
those persons included under the
phrase “and each person havmg such
relationships by marriage.”
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Section 612.2135—Director and
Employee Responsibilities and
Conduct—Generally

No comments were received on this
section and it is adopted as proposed.

Section 612.2140—Directors—
Prohibited Conduct

The Board proposed to adopt some of
the specific prohibitions applicable to
employees and specifically requested
comments on whether these
prohibitions would operate too
restrictively on directors. A number of
comments were received. The majority
of commenters opposed the proposed
prohibition in paragraph (f) of this
section concerning a director’s
purchasing property owned by the
director’s institution or an institution it
supervises or is supervised by during
the preceding 12 months when such
property was acquired through
foreclosure or similar action. The FCC
asserted that a strict prohibition would

nake it more difficult to attract or retain
qualified directors and suggested that
such purchases be permitted on an
institution-by-institution basis
depending on whether the institution
has adequate controls in place to ensure
that directors do not receive an
advantage or favoritism over other
prospective purchasers. Other
commenters suggested that there are less
restrictive alternatives available to avoid
real or apparent conflicts of interest and
ensure continued public confidence in
the System. One alternative offered was
a general prohibition on acquired
property purchases by directors except
by public auction or open competitive
bidding. The commenters also disagreed
that the potential for conflicts of interest
is as great for directors as it is for
employees.

After additional consideration of the
issues in light of the public comments,
the Board has concluded that a total
prohibition of director purchases of
acquired property may be overly
restrictive. Directors of Farm Credit
Banks, associations, and certain
directors of agricultural credit banks,
except outside directors, are required to
be farmers, ranchers, or producers or
harvesters of aquatic products, and as
such may want to acquire additional
land that becomes available in their
communities. Restrictions on their
ability to acquire land that becomes
davailable for sale from the institution
while they are serving as director could
be a serious disincentive for a successful
individual to serve as a director. On the
other hand, the potential for conflict is
especially serious where there is strong
motivation for acquiring property

owned by the institution. Therefore, it is
important that there be adequate
controls in place to ensure that the
director’s impartiality is not impaired
and that the director does not use his or
her position to gain some advantage in
acquiring property. The final regulations
do not prohibit such acquisitions, but
require that the property be purchased
at public auctions or in open
competitive bidding. In addition, to
avoid the appearance of conflict, it is
important that a director interested in
acquiring such property not participate
in deliberations or decisions concerning
foreclosure or disposition of that
property. Therefore, the final
regulations prohibit a director from
acquiring such property, even through
public auction or competitive bidding, if
he or she has participated in the
decision to foreclose or dispose of the
property or in establishing the terms of
the sale.

The FCC recommended that there be
an additional exception in paragraph (g)
of this section under which an
otherwise prohibited transaction would
be permissible if approved by the
Standards of Conduct Official.
Paragraph (g) of the proposed
regulations prohibited lending
transactions between directors and other
directors, employees or borrowers, but
excepts loans between family members,
loans made in an official capacity, and
transactions in the ordinary course of
business, as defined. The commenter
recommended that the suggested
approval be based upon a determination
that the transaction does not present any
significant risk of impairing the
director's (or employee’s) ability to
perform his or her duties with
impartiality and in compliance with
regulations.

After considering the comment and
the likelihood that the institutions
themselves are in the best position to
know what is in the ordinary course of
business in the local business
environment, the Board concluded that
the suggestion had merit as a
substitution for the ordinary course of
business exception. However, the Board
believes that there should be a
regulatory standard against which such
determinations can be evaluated that
will provide a measure of uniformity
among FCS institutions. The Board
concluded that some relief from the
prohibition is appropriate when the
transaction is so insignificant in amount
as not to create the appearance of a
conflict in the eyes of a reasonable
person or is an ordinary course of
business transaction that is not on
preferential terms.

Therefore, in the final regulations the
proposed ordinary course of business
exception has been replaced by a
provision that essentially allows the
Standards of Conduct Officer to grant a
waiver where: (1) The amount of the
transaction is so immaterial that it
would not cause a reasonable person
with knowledge of the relevant facts to
question the impartiality or objectivity
of the director in performing his or her
official duties; or (2) where the
transaction is in the ordinary course of
business; provided the director recuses
him or herself from any matter affecting
the financial interest of the other party
to the transaction. “Ordinary course of
business” is defined to mean a
transaction with a person who is in the
business of offering the goods or
services that are the subject of the
transaction on terms that are not
preferential or a transaction between
two persons who are in business
together that is incident to the business
they conduct together. A “preferential”
transaction is one that is not on the
same terms as those available for
comparable transactions with other
persons who are not officers and
directors of System institutions. The
Standard of Conduct Official's
determination that either of the
circumstances warranting an exception
exists must be documented and is
subject to the recordkeeping
requirements, unless the transaction
falls within any materiality thresholds
for various types of transactions or
specific ordinary course of business
guidelines established by the Board's
standards-of-conduct policy. While not
applicable, the Uniform Standards of
Ethical Conduct for Executive Branch
Employees may be useful as a resource
in determining such policy guidelines.

The Board believes that this change
responds to the FCC's concern that a
deferral of payment may be construed as
a loan and the concern that the
exclusion in the proposed regulation
may fail to reach transactions between
an elected director (or employee) who is
a borrower and an institution’s outside
director.

The FCC recommended that the FCA
explain its rationale for prohibiting
employees from being financially
obligated with directors, other
employees, and borrowers, but having
no similar prohibition for directors.

The FCA believes there is a greater
potential for conflict for employees in
having these types of relationships with
borrowers because employees are in a
position to have a more direct influence
on the institution’s dealings with the
borrower. Also, since directors (except
outside directors) are statutorily
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required to be borrower/stockholders,
such a restriction could constitute an
inappropriate restraint on the ability of
directors to pursue their pri
occupation. However, in light of the
greater flexibility granted in the final
regulation to define an exception to the
prohibition on lending transactions, the
Board believes that the institution can
make appropriate distinctions in its
policies to reflect the greater potential
for conflict among employees and the
impact of the prohibition on the ability
of the director to pursue his or her
primary occupation. Therefore, the final
regulations make the prohibition for
directors congruent with the emplc?ree
prohibition by including “financially
obligated with” transactions within the
scope of the prohibition. See § 612.2150
for discussion of the comments on this
prohibition for employees. In addition,
the final regulation expands the family
loan transaction exception to include
any person residing in the director's
household and relies on recusal to
prevent conflicts of interest,
Accordingly, the recusal provision in

§ 612.2140(a) is expanded to include
any person residing in the director's
household and to include a specific
reference to business partners.

Section 612.2145—Director Reporting

The FCC believes the requirement to
disclose the name of any relative or
entity controlled by a relative that
transacts business with the institution
or an institution supervised by the
institution is overly broad. The FCC
suggested that the definition of
“relative,” for purposes of disclosure
under §§612.2145(b){1) and
612.2155(b)(1), be limited to immediate
family members as defined in part 620
of this chapter. Section 620.1{e) of this
chapter defines “immediate family
member” to mean spouse, parents,
siblings, children, mothers- and fathers-
in-law, brothers- and sisters-in-law, and
sons- and daughters-in-law. In addition,
the FCC commented that it is extremely
difficult for a director to disclose a list
of borrowers with whom the director or
the director’s entity transacts business,
since if the director is not invelved in
the day-to-day operations of the
business, he or she will have little or no
knowledge of the people who conduct
business with the director’s entity. Also,
a director may not know that the
individual or entity is a borrower. The
FCC assumed that this was not the
intention of § 612.2145 and that the
requirement to disclose *'to the best of
his or her knowledge after reasonable
inquiry" was designed to address this
problem. However, the FCC
recommended that the requirement of

“reasonable inquiry” be deleted, noting
that it is difficult to know what
reasonable inquiry is in any particular
case. The FCC also suggested that
directors be required to disclose only
those business relationships with
borrowers that are other than ordinary
course of business relationships,
unusually large transactions, ongoing
contractual relationships, or
transactions with nonstandard terms
and conditions, or terms other than
those arrived at through arm’s-length
negotiations. The FCC argued that any
appearance of conflict would be
eliminated by the knowledge that
neither the director nor the borrower
received special terms. The FCC also
recommended that each institution be
allowed the opportunity to define
transactions other than in the ordinary
course of business within the above
parameters. The FCC also commented
that it is difficult to understand how a
director’s position can be compromised
by the mere fact that a borrower does
business with the director or an entity
owned by the director.

Some of the FCC's comments appear
to reflect a misunderstanding of the
requirements of both proposed and
existing regulations. Neither the
proposed regulations nor existing
regulations require the reporting of
transactions with borrowers. The
proposed regulations merely require the
disclosure of the name of any relative or
any entity in which the director hasa
financial interest if the relative or entity
transacts business with borrowers.
Transacting business with borrowers is
the standard that narrows the class of
persons or entities a director must
report. An institution could, for
instance, require instead the reporting of
the names of all entities in which a
director or employee has a financial
interest, irrespective of whether such
entities transact business with
borrowers. Such a requirement would
require more reporting, but might be
easier for the individuals required to
report. The regulatory requirement is a
minimum requirement. The FCA
encourages boards to require sufficient
reporting to permit adequate monitoring
of potential conflicts.

er considering the comments on
the reporting requirements, the final
regulations have been modified in
several ways in response to revisions to

" the prohibited conduct sections and in

an effort to ease any unnecessary burden
the proposed regulations might have
entailed. The final regulations permit
the institution greater flexibility to
determine the applicability of the
prohibition on lending transactions
among directors, employees, and

borrowers and relies more heavily on
recusal as a means of resolving conflicts

, of interest than the existing regulations

or the proposed regulations. Since the
FCA believes that the reporting
requirements should provide the
institution sufficient information for the
institution to determine when recusal
rather than prohibition is appropriate,
an effort has been made to make the
reporting requirements parallel the
recusal provisions.

The final regulations do not narrow
the definition of “relative” as suggested.
To do so would narrow the scope of the
exception from the lending an
borrowing prohibition and the reach of
the recusal provision. The suggested
narrowing would have deleted “aunts,
uncles, nephews, nieces, and
grandchildren,” and these relationships
are often close enough that it would be
unreasonable to restrict borrowing and
lending between family members when
such family members are borrowers.
Similarly, these relationships are often
close enough that it is not unreasonable
to require recusal from matters affecting
their interests. However, the standard
for reporting the names of relatives in
the final regulations is whether the
individual “knows or has reason to
know” that a relative or entity transacts -
business with the institution ora
supervised institution or a borrower of
such institutions. The “knows or has
reason to know" standard is adopted to
address concerns that *to the best of his
or her knowledge after reasonable
inquiry” imposes a duty to inquire, the
reasonableness of which could lead to
disputes. The “knows or has reason to
know" standard is a common legal
standard that is used to ensure that a
person’s assertion about the state of his
or her knowledge can be challenged in
circumstances in which any reasonable
person would be deemed to have
knowledge. The “‘actual knowledge™
standard suggested by the FCC is not
adopted because it does not allow any
basis for the FCA to question a director’s
assertion regarding his or her subjective
state of mind even in the most obvious
circumstances.

The reporting requirements
supporting the disclosure requirements
of part 620 of this chapter have been
more narrowly focused in the final
regulations on information needed by
the institution to make appropriate
disclosures under part 620 of this
chapter, and more clearly specify the
information required to be reported. In
addition, the final regulations also
permit greater flexibility in determining
the frequency of reporting for matters
required to be reported, other than
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matters that are required to be reported
for part 620 of this chapter.

e FCC also recommended that the
reporting requirement for a director or
employee who becomes or plans to
become involved in any relationship,
transaction, or activity that is required
to be reported or could constitute a
conflict of interest be expanded to
require the Standards of Conduct
Official to determine whether such
involvement is, in fact, a conflict of
interest. The Board has adopted the
FCC’s suggestion in the final regulations
and has also added a requirement that
the determination specify what controls,
such as recusal, are necessary to ensure
that the appearance of conflict is
minimized.

A commenter noted that the proposed
requirement that all new directors
report all matters listed in the director
reporting section within 1 month after
election or appointment perpetuates the
present reporting redundancy involving
a director candidate’s disclosure. In
response to this concern, the final
regulations require reporting only if no
disclosure was made as a director
candidate under part 620 of this chapter
within the preceding 180 days, as this
would be considered sufficient
disclosure.

Section 612.2150—Employees—
Prohibited Conduct

Comments were received from the
FCC regarding the prohibition against
employees borrowing from, lending to,
or becoming financially obligated with
or on behalf of a director, employee, or
agent of the employing, supervising, or
a supervised institution or a borrower or
loan applicant of the employing
institution. The FCA also considered the
appropriateness of the FCC's comments
on the parallel director prohibition for
the employee prohibition. The FCC
recommended that there be an
additional exception under which an
otherwise prohibited transaction would
be permissible if approved by the
Standards of Conduct Official after a
determination that the transaction does
not present any significant risk of
impairing the director’s or employee’s
ability to perform his or her duties with
impartiality and in compliance with the
regulations.

The FCA concluded that the same
modification that was made to
§612.2140(g) should be made to the
e{)nployee prohibition. See discussion
above.

Both banks that commented objected
to the relaxation of the prohibition in
§612.2150(j) against employees acting
as real estate agents or brokers because
of a strong potential for creating

conflicts of interest, especially for staff
agpmisers. In addition, one commenter
observed that such a relaxation would
be inconsistent with the functional
independence required by FCA
appraisal regulations. Another
commenter asserted that the phrase *‘for
the employee’s own account” is unclear
and suggested substituting “intended for
the employee’s own or immediate
family use.”

In view of the commenters’ concerns
and assurance that the prohibition is not
a particularly burdensome requirement
for staff appraisers, the FCA has decided
not to adopt the appraiser exception at
this time. In addition, the final
regulations substitute “intended for the
use of the employee, a member of the
employee’s family, or a person residing
in the employee’s household” for “for
the employee’s own account,” to clarify
that the latter term was not intended to
permit an employee to act as an agent
or broker for commercial purposes.

Section 612.2155—Employee Reporting

The FCC commented that the scope
and frequency of reports required by
§612.2155 are unwarranted, unduly
burdensome, and unduly costly below
the senior officer level. The FCC
recommended that the FCA distinguish
between senior officers and other
employees in the reporting
requirements. The FCC stated that, in its
judgment, reports by non-senior officers
when hired and biennially thereafter are
fully adequate, especially since
employees are required to report
covered activities as they occur in the
interim. They also recommended that
the FCA remove the specific reporting
requirements and require institutions to
establish reporting procedures to ensure
that relationships and activities subject
to the regulations are properly disclosed
and acted upon.

The FCC commented on proposed
paragraph (b)(1) of this section, which
requires employees to file an annual
statement disclosing the name of any
relative or entity controlled by relatives
that transact business with the
institution or any institution supervised
by the institution. The concern raised
was that the disclosure is to be based
not only on actual knowledge, but also
upon reasonable inquiry. This was
considered to be unreasonably broad in
view of the definition of “relative,”
because many such relatives may be
virtual strangers to the employee in
question and it is difficult to know what
reasonable inquiry is in any particular
case. The FCC also suggestedp that
“relative” for purposes of disclosure be
limited to immediate family members,
as defined in § 620.1(e) of this chapter.

The same modifications that were
made to the director reporting sections
have been made to the employee
reporting sections in the final
regulations. Part 620 reporting
requirements are focused on matters not
already within the institution’s
knowledge and specifically restricted to
employees who are subject to disclosure
requirements, namely senior officers, as
defined in part 620 of this chapter. The
final regulations allow the institution to
determine employee reporting
frequency for matters not required for
part 620 disclosures, but the institution
must establish reporting requirements
sufficient to permit the effective
enforcement of the regulations and the
standards-of-conduct policy. This will
allow institutions to exclude certain
individuals or classes of individuals
from the reporting requirement based on
the functions the employee performs.
For instance, positions where there is a
substantial degree of supervision and a
low level of responsibility may make the
reporting requirement unnecessary.

e FCC commented that it appears
§612.2150(d) prohibits an employee
from serving as a director of an entity
that transacts business with the
employing or supervised institution,
while §612.2155(b)(2) requires an
employee to report the name and nature
of any entity in which the employee has
a financial interest or on whose board
the employee sits, if the entity transacts
business with the employing institution.
The final regulations delete the
reference to entities on whose board the
employee'serves in the reporting
requirement.

response to an FCC
recommendation on director reporting
requirements, § 612:2155 is expanded to
require the Standards of Conduct
Official to determine whether any
reported transaction or activity is, in
fact, a conflict of interest and what
controls are necessary to ensure that
there is no appearance of a conflict of
interest.

A commenter noted that for new
employee reporting requirements it is
unclear whether 1 month refers to the
time an employment offer is extended
and accepted or 1 month after the
employee commences work. The final
regulations have been revised to make it
clear that a newly hired employee must
report the required matters within 30
days after accepting an offer for
employment. However, under the final
regulations, the institution may
establish a reasonable period for such
new employees to terminate such
transactions, activities, or relationships
not to exceed the period provided for
existing employees to terminate conduct
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prohibited under the institution’s
policies.

The FCA believes that these changes,
together with the greater flexibility in
defining exceptions to prohibited
lending and borrowing relationships,
will enable institutions to fashion
standards-of-conduct programs that are
more focused on areas in which the
potential for conflict is most significant
without imposing ineffective,
burdensome, and costly reporting
requirements.

lthough enhancing the disclosure of
financial information and reporting of
conflicts of interest was the purpose of
section 514 of the 1992 Act, the
experience of the FCA in implementing
Uniform Standards of Ethical Conduct
for Executive Branch Employees is that
training employees to recognize
situations that present conflicts of
interest is also an effective use of
resources to prevent conflicts of interest.
The FCA strongly encourages each
System institution to conduct effective
periodic training programs to ensure
that employees are informed of the
requirements of the regulations and the
institution’s policies and are sensitive to
circumstances that give the appearance
of a conflict of interest. Although the
FCA believes that the responsibility to
avoid actual or apparent conflicts of
interest rests primarily with the
individual director or employee, the
institution has a responsibility to
develop policies and procedures that
monitor compliance with the regulation
and avoid the appearance of conflict.
Providing guidance and training
concerning appropriate and
inappropriate behavior is an effective
way of achieving that end.

Section 612.2157—Joint Employees

The FCC questioned the advisability
of having the supervising bank’s
Standards of Conduct Officer contract
with an association in the district to
comply with these requirements on
behalf of the association and be
accountable to the association’s board.
The FCC stated that it is not clear
whether this arrangement is possible
since the Standards of Conduct Officer
is an officer of the bank as defined in
§ 612.2130(m).

The Standards of Conduct Officer
does not come within the definition of
“officer” in § 612.2130(m), unless the
individual designated to perform the
duties of the Standards of Conduct
Officer satisfies the definition because
of other duties. Therefore, for clarity,
the position is referred to in the final
regulations as the “Standards of
Conduct Official” rather than *“‘Standard
of Conduct Officer,"” but in no way is

this action intended to diminish the
importance of the position. In addition,
the final regulations do not require an
association to contract with the bank’s
Standards of Conduct Official. An
association may contract with the bank
for these services to be performed by an
individual whom the bank has
designated as the bank’s Standards of
Conduct Official. The final regulations
also include reference to an agricultural
credit bank in addition to a Farm Credit
Bank to provide for the situation in
which an association is supervised by
such a bank.

Section 612.2160—Institution
Responsibilities

No comments were received on this
new section and it is adopted as
proposed.

Section 612.2165—Policies and
Procedures

The FCC suggested that the
regulations require an institution to
provide a reasonable period of time for
new directors and new employees to
terminate transactions, relationships,
and activities that are prohibited by the
regulations and the institution’s
standards-of-conduct policies. The
Board agrees with this suggestion and
adds a new paragraph (b)(9) requiring a
System institution to provide a
reasonable period of time for new
directors and new employees to
terminate transactions, relationships,
and activities that are prohibited. The
purpose of this revision is to clarify that
a new director or employee involved in
a prohibited transaction prior to election
or hiring is not prohibited from
accepting the position. However, such
persons are required to terminate any
transactions subject to prohibitions
within such time period as established
by institution policy, beginning with the
commencement of official duties, except
that such period may not exceed the
period established for existing directors
and employees to terminate
transactions, relationships, or activities
prohibited by the institution’s policies.

Section 612.2170—Standards of
Conduct Official

In addition to changing “Officer” to
“Official,” as discussed above, the final
regulations add a requirement that
records be maintained for all
determinations made by the Standards
of Conduct Official and for resolution of
each case reported pursuant to this part,
Also, the office within the FCA
designated to receive reports under part
612 is changed to the Office of General
Counsel, which also receives reports
relative to part 617 of this chapter.

Section 612.2180—Enforcement

No comments were received on the
proposed amendments and these actions
are adopted as proposed.

Sections 612.2190 Through 612.2250

The sections regarding devotion of
time to official duties, political activity,
nepotism, gifts or favors, and improper
use of official property are removed as
proposed and the topics are required to
be addressed in the institution’s policy
established pursuant to §612.2165. No
comments were received regarding the
removal of these sections.

Section 612.2260—Standards of
Conduct for Agents

No comments were received regarding
this section and it is adopted as
proposed.

Section 612.2270—Prohibited Purchase
of System Obligations

One commenter questioned the
prohibition in existing regulations on
bank presidents’ purchasing obligations
of the Farm Credit banks and the
proposed extension of this prohibition
to all employees who may participate in
any manner in funding activities of their
institution. The Board concurs that the -
potential for conflict in a director’s or
employee’s purchase of System
obligations that are available for
purchase by the general public through
members of the selling group or in the
secondary market is small. Therefore,
the final regulations permit such
purchases under the conditions listed in
§612.2270.

List of Subjects in 12 CFR Part 612

Agriculture, Banks, banking, Conflicts
of interest, Rural areas.

For the reasons stated in the
preamble, part 612 of chapter VI, title 12
of the Code of Federal Regulations is
revised to read as follows:

PART 612—STANDARDS OF
CONDUCT

Sec.

612.2130 Definitions.

612.2135 Director and employee
responsibilities and conduct—generally.

612.2140 Directors—prohibited conduct.

612.2145 Director reporting.

612.2150 Employees—prohibited conduct.

612.2155 Employee reporting.

612.2157 Joint employees.

612.2160 Institution responsibilities.

612.2165 Policies and procedures.

612.2170 Standards of Conduct Official.

612.2260 Standards of conduct for agents.

612.2270 Purchase of System obligations.

Authority: Secs. 5.9, 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2243, 2252, 2254).
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§612.2130 Definitions.

For purposes of this part, the
following terms are defined:

(a) Agent means any person, other
than a director or employee, who
represents a System institution in
contacts with third parties or who
provides professional services to a
System institution, such as legal,
accounting, appraisal, and other similar
services.

{b) A conflict of interest or the
appearance thereof exists when a person
has a financial interest in a transaction,
relationship, or activity that actually
affects or has the appearance of affecting
the person’s ability to perform official
duties and responsibilities in a totally
impartial manner and in the best
interest of the employing institution
when viewed from the perspective of a
reasonable person with knowledge of
the relevant facts.

(c) Controlled entity and entity
controlled by mean an entity in which
the individual, directly or indirectly, or
acting through or in concert with one or
MOre Persons:

(1) s 5 percent or more of the

uity;

(2) Owns, controls, or has the power
to vote 5 percent or more of any class
of voting securities; or

(3) Has the power to exercise a
controlling influence over the
management of policies of such entity.

(d) Director means a member of a
board of directors.

(e) Employee means any salaried
officer or part-time, full-time, or
temporary salaried employee.

(f) Entity means a corporation,
company, association, firm, joint
venture, partnership (general or
limited), society, joint stock company,
trust (business or otherwise), fund, or
other organization or institution, except
System institutions.

(g) Family means an individual and
spouse and anyone having the following
relationship to either: parents, spouse,
son, daughter, sibling, stepparent,
stepson, stepdaughter, stepbrother,
stepsister, half brother, half sister,
uncle, aunt, nephew, niece,
grandparent, grandson, granddaughter,
and the spouses of the foregoing.

(h) Financial interest means an
interest in an activity, transaction,
property, or relationship with a person
or an entity that involves receiving or
providing something of monetary value
or other present or deferred
compensation.

(i) Financially obligated with means
having a joint legally enforceable
obligation with, being financially
obligated on behalf of (contingently or
otherwise), having an enforceable legal

obligation secured by property owned
by another, or owning property that
secures an enforceable legal obligation
of another.

(j) Material, when applied to a
financial interest or transaction or series
of transactions, means that the interest
or transaction or series of transactions is
of such magnitude that a reasonable
person with knowledge of the relevant
facts would question the ability of the
person who has the interest or is party
to such transaction(s) to perform his or
her official duties objectively and
impartially and in the best interest of
the institution and its statutory purpose.

(k) Mineral interest means any interest
in minerals, oil, or gas, including, but
not limited to, any right derived directly
or indirectly from a mineral, oil, or gas
lease, deed, or royalty conveyance.

(1) OFI means other financing
institutions that have established an
access relationship with a Farm Credit
Bank or an agricultural credit bank
under section 1.7(b)(1)(B) of the Act.

(m) Officer means the chief executive
officer, president, chief operating
officer, vice president, secretary,
treasurer, general counsel, chief
financial officer, and chief credit officer
of each System institution, and any
person not so designated who holds a
similar position of authority.

(n) Ordinary course of business, when
applied to a transaction, means: (1) A
transaction that is usual and customary
between two persons who are in
business together; or

(2) A transaction with a person who
is in the business of offering the goods
or services that are the subject of the
transaction on terms that are not
preferential. Preferential means that the
transaction is not on the same terms as
those prevailing at the same time for
comparable transactions for other
persons who are not directors or
employees of a System institution.

(0) Person means individual or entity,

(p) Relative means any member of the
family as defined in paragraph (g) of this
section. '

(q) Service organization means each
service organization authorized by
section 4.25 of the Act, and each
unincorporated service organization
formed by one or more System
institutions.

(r) Standards of Conduct Official
means the official designated under
§612.2170 of these regulations.

(s) Supervised institution is a term
which only applies within the context
of a System bank or an employee of a
System bank and refers to each
association supervised by that bank.

(t) Supervising institution is a term
that only applies within the context of

an association or an employee of an
association and refers to the bank that
supervises that association.

81) System institution and institution
mean any bank, association, or service
organization in the Farm Credit System,
including the Farm Credit Banks, banks
for cooperatives, agricultural credit
banks, Federal land bank associations,
agricultural credit associations, Federal
land credit associations, production
credit associations, the Federal Farm
Credit Banks Funding Corporation, and
service organizations.

§612.2135 Director and employee
responsibilities and conduct—generally.

(a) Directors and employees of all
System institutions shall maintain high
standards of industry, honesty, integrity,
impartiality, and conduct in order to
ensure the proper performance of
System business and continued public
confidence in the System and each of its
institutions. The avoidance of
misconduct and conflicts of interest is
indispensable to the maintenance of
these standards.

(b) To achieve these high standards of
conduct, directors and employees shall
observe, to the best of their abilities, the
letter and intent of all applicable local,
state, and Federal laws and regulations
and policy statements, instructions, and
procedures of the Farm Credit
Administration and System institutions
and shall exercise diligence dnd good
judgment in carrying out their duties,
obligations, and responsibilities.

§612.2140 Directors—prohibited conduct.

A director of a System institution
shall not:

(a) Participate, directly or indirectly,
in deliberations on, or the determination
of, any matter affecting, directly or
indirectly, the financial interest of the
director, any relative of the director, any
person residing in the director’s
household, any business partner of the
director, or any entity contrclled by the
director or such persons (alone or in
concert), except those matters of general
applicability that affect all sharehclders/
borrowers in a nondiscriminatory way,
e.g., a determination of interest rates.

(b) Divulge or make use of, except in
the performance of official duties, any
fact, information, or document not
generally available to the public that is
acquired by virtue of serving on the
board of a System institution.

(c) Use the director’s position to
obtain or attempt to obtain special
advantage or favoritism for the director,
any relative of the director, any person
residing in the director’s household, any
business partner of the director, any
entity controlled by the director or such



24896

Federal Register / Vol.

59, No. 92 / Friday, May 13, 1994 / Rules and Regulations

persons (alone or in concert), any other
System institution, or any person
transacting business with the
institution, including borrowers and
loan applicants.

(d) Use the director’s position or
information acquired in connection
with the director’s position to solicit or
obtain, directly or indirectly, any gift,
fee, or other present or deferred
compensation or for any other personal
benefit on behalf of the director, any
relative of the director, any person
residing in the director’s household, any
business partner of the directer, any
entity controlled by the director or such
persons (alone or in concert), any other
System institution, or any person
transacting business with the
institution, including borrowers and
loan applicants.

(e) Accept, directly or indirectly, any
gift, fee, or other present or deferred
compensation that is offered or could
reasonably be viewed as being offered to
influence official action or to obtain
information that the director has access
to by reason of serving on the board of
a System institution.

(ﬁ Knowingly acquire, directly or
indirectly, except by inheritance or
through public auction or open
competitive bidding available to the
general public, any interest in any real
or personal property, including mineral
interests, that was owned by the
employing, supervising, or any
supervised institution within the
preceding 12 months and that had been
acquired by any such institution as a
result of foreclosure or similar action;
provided, however, a director shall not
acquire any such interest in real or
personal property if he or she
participated in the deliberations or
decision to foreclose or to dispose of the
property or in establishing the terms of
the sale.

(g) Directly or indirectly borrow from,
lend to, or become financially obligated
with or on behalf of a director,
employee, or agent of the employing,
supervising, or a supervised institution
or a borrower or loan applicant of the
employing institution, unless:

(1) The transaction is with a relative
or any person residing in the director’s
household;

(2) The transaction is undertaken in
an official capacity in connection with
the institution’s discounting, lending, or
participation relationships with OFIs
and other lenders; or

(3) The Standards of Conduct Official
determines, pursuant to policies and
procedures adopted by the board, that
the potential for conflict is insignificant
because the transaction is in the
ordinary course of business or is not

material in amount and the director
does not participate in the
determination of any matter affecting
the financial interests of the other party
to the transaction except those matters
affecting all shareholders/borrowers in a
nondiscriminatory way.

(h) Violate an institution’s policies
and procedures governing standards of
conduct.

§612.2145 Director reporting.

(a) Annually, as of the institution’s
fiscal year end, and at such other times
as may be required to comply with
paragraph (c) of this section, each
director shall file a written and signed
statement with the Standards of
Conduct Official that fully discloses:

(1) The names of any immediate
family members as defined in § 620.1(e)
of this chapter, or affiliated
organizations, as defined in § 620.1(a) of
this chapter, who had transactions with
the institution at any time during the
year;

(2) Any matter required to be
disclosed by § 620.5(k) of this chapter;
and

(3) Any additional information the
institution may require to make the
disclosures required by part 620 of this
chapter.

(b) Each director shall, at such
intervals as the institution’s board shall
determine is necessary to effectively
enforce this regulation and the
institution’s standards-of-conduct
policy adopted pursuant to § 612.2165,
file a written and signed statement with
the Standards of Conduct Official that
contains those disclosures required by
the regulations and such policy. Ata
minimum, these requirements shall
include:

(1) The name of any relative or any
person residing in the director’s
household, business partner, or any
entity controlled by the director or such
persons (alone or in concert) if the
director knows or has reason to know
that such individual or entity transacts
business with the institution or any
institution supervised by the director’s
institution; and

(2) The name and the nature of the
business of any entity in which the
director has a material financial interest
or on whose board the director sits if the
director knows or has reason to know
that such entity transacts business with:
(i) The director’s institution or any
institution supervised by the director’s
institution; or

(ii) A borrower of the director's
institution or any institution supervised
by the director’s institution.

(c) Any director who becomes or
plans to become involved in any

relationship, transaction, or activity that
is required to be reported under this
section or could constitute a conflict of
interest shall promptly report such
involvement in writing to the Standards
of Conduct Official for a determination
of whether the relationship, transaction,
or activity is, in fact, a conflict of
interest.

(d) Unless a disclosure as a director
candidate under part 620 of this chapter
has been made within the preceding 180
days, a newly elected or appointed
director shall report matters required to
be reported in paragraphs (a), (b), and
(c) of this section to the Standards of
Conduct Official within 30 days after
the election or appointment and
thereafter shall comply with the
requirements of this'section.

§612.2150 Employees—prohibited
conduct.

An employee of a System institution
shall not:

(a) Participate, directly or indirectly,
in deliberations on, or the determination
of, any matter affecting, directly or
indirectly, the financial interest of the
employee, any relative of the employee,
any person residing in the employee’s
household, any business partner of the
employee, or any entity controlled by
the employee or such persons (alone or
in concert), except those matters of
general applicability that affect all
shareholders/borrowers in a
nondiscriminating way, e.g. a
determination of interest rates.

(b) Divulge or make use of, except in
the performance of official duties; any
fact, information, or document not
generally available to the public that is
acquired by virtue of employment with
a System institution.

(c) Use the employee’s position to
obtain or attempt to obtain special
advantage or favoritism for the
employee, any relative of the employee,
any person residing in the employee’s
household, any business partner of the
employee, any entity controlled by the
employee or such persons (alone or in
concert), any other System institution,
or any person transacting business with
the institution, including borrowers and
loan applicants.

(d) Serve as an officer or director of
an entity that transacts business with a
System institution in the district or of
any commercial bank, savings and loan,
or other non-System financial
institution, except employee credit
unions. For the purposes of this
paragraph, “‘transacts business” does
not include loans by a System
institution to a family-owned entity,
service on the board of directors of the
Federal Agricultural Mortgage
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Corporation, or transactions with

nonprofit entities or entities in which

the System institution has an ownership

interest. With the prior approval of the
board of the employing institution, an
employee of a Farm Credit Bank or
association may serve as a director of a
cooperative that borrows from a bank for
cooperatives. Prior to approving an
employee request, the board shall
determine whether the employee's
proposed service as a director is likely
to cause the employee to violate any
regulations in this part or the
institution’s policies, e.g., the
requirements relating to devotion of
time to official duties.

(e) Use the employee’s position or
information acquired in connection
with the employee’s position to solicit
or obtain any gift, fee, or other present
or deferred compensation or for any
other personal benefit for the employee,
any relative of the employee, any person
residing in the employee's household,
any business partner of the employee,
any entity controlled by the employee or
such persons (alone or in concert), any
other System institution, or any person
transacting business with the
institution, including borrowers and
loan applicants.

(f) Accept, directly or indirectly, any
gift, fee, or other present or deferred
compensation that is offered or could
reasonably be viewed as being offered to
influence official action or.to obtain
information the employee has access to
by reason of employment with a System
institution. .

(g) Knowingly acquire, directly or
indirectly, except by inheritance, any
interest in any real or personal property,
including mineral interests, that was
owned by the employing, supervising,
or any supervised institution within the
preceding 12 months and that had been
acquired by any such institution as a
result of foreclosure or similar action.

(h) Directly or indirectly borrow from,
lend to, or become financially obligated
with or on behalf of a director,
employee, or agent of the employing,
supervising, or a supervised institution
or a borrower or loan applicant of the
employing institution, unless: (1) The
transaction is with a relative or any
person residing in the employee’s
household;

(2) The transaction is undertaken in
an official capacity in connection with
the institution’s discounting, lending, or
participation relationships with OFIs
and other lenders; or

(3) The Standards of Conduct Official
determines, pursuant to policies and
procedures adopted by the board, that
the potential for conflict is insignificant
because the transaction is in the

ordinary course of business or is not
material in amount and the employee
does not participate in the
determination of any matter affecting
the financial interests of the other party
to the transaction except those matters
affecting all shareholders/borrowers in a
nondiscriminatory way. ;

(i) Violate an institution’s policies and
procedures governing standards of
conduct.

(j) Act as a real estate agent or broker;
provided that this paragraph shall not
apply to transactions involving the
purchase or sale of real estate intended
for the use of the employee, a member
of the employee’s family, or a person
residing in the employee’s household.

(k) Act as an agent or broker in
connection with the sale and placement
of insurance; provided that this
paragraph shall not apply to the sale or
placement of insurance authorized by
section 4.29 of the Act.

§612.2155 Employee reporting.

(a) Annually, as of the institution’s
fiscal yearend, and at such other times
as may be required to comply with
paragraph (c) of this section, each senior
officer, as defined in § 620.1(0) of this
chapter, shall file a written and signed
statement with the Standards of
Conduct Official that fully discloses:

(1) The names of any immediate
family members, as defined in § 620.1(e)
of this chapter, or affiliated
organizations, as defined in § 620.1(a) of
this chapter, who had transactions with
the institution at any time during the
year;

(2) Any matter required to be
disclosed by § 620.5(k) of this chapter;

*and

(3) Any additional information the
institution may require to make the
disclosures required by part 620 of this
chapter.

(b) Each employee shall, at such
intervals as the Board shall determine
necessary to effectively enforce this
regulation and the institution’s
standards-of-conduct policy adopted
pursuant to § 612.2165, file a written
and signed statement with the
Standards of Conduct Official that
contains those disclosures required by
the regulation and such policy. At a
minimum, these requirements shall
include: (1) The name of any relative or
any person residing in the employee's
household, any business partner, or any
entity controlled by the employee or
such persons (alone or in concert) if the
employee knows or has reason to know
that such individual or entity transacts
business with the employing institution
or any institution supervised by the
employing institution; and

(2) The name and the nature of the
business of any entity in which the
employee has a material financial
interest or on whose board the employee
sits if the employee knows or has reason
to know that such entity transacts
business with: (i) The employing
institution or any institution supervised
by the employing institution; or

(ii) A borrower of the employing
institution or any institution supervised
by the employing institution.

(c) Any employee who becomes or
plans to become involved in any
relationship, transaction, or activity that
is required to be reported under this
section or could constitute a conflict of
interest shall promptly report such
involvement in writing to the Standards
of Conduct Official for a determination
of whether the relationship, transaction,
or activity is, in fact, a conflict of
interest.

(d) A newly hired employee shall
report matters required to be reported in
paragraphs (a), (b), and (c) of this
section to the Standards of Conduct
Official within 30 days after accepting
an offer for employment and thereafter
shall comply with the requirements of
this section.

§612.2157 Joint employees.

No officer of a Farm Credit Bank or an
agricultural credit bank may serve as an
employee of an association in its district
and no employee of a Farm Credit Bank
or an agricultural credit bank may serve
as an officer of an association in its
district. Farm Credit Bank or
agricultural credit bank employees other
than officers may serve as employees
other than officers of an association in
its district provided each institution
appropriately reflects the expense of
such employees in its financial
statements.

§612.2160 Institution responsibilities.

Each institution shall: (a) Ensure
compliance with this part by its
directors and employees and act
promptly to preserve the integrity of and
public confidence in the institution in
any matter involving a conflict of
interest, whether or not specifically
addressed by this part or the policies
and procedures adopted pursuant to
§612.2165;

(b) Take appropriate measures to
ensure that all directors and employees
are informed of the requirements of this
regulation and policies and procedures
adopted pursuant to § 612.2165;

(c) Adopt and implement policies and
procedures that will preserve the
integrity of and public confidence in the
institution and the System pursuant to
§612.2165;
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(d) Designate a Standards of Conduct
Official pursuant to §612.2170; and

(e) Maintain all standards-of-conduct
policies and procedures, reports,
investigations, determinations, and
evidence of compliance with this part
for @ minimum of 6 years.

§612.2165 Policies and procedures.

(a) Each institution's board of
directors shall issue, consistent with
this part, policies and procedures
governing standards of conduct for
directors and employees.

(b) Board policies and procedures
issued pursuant to paragraph (a) of this
section shall reflect due consideration of
the potential adverse impact of any
activities permitted under the policies
and shall at a minimum: (1) Establish
such requirements and prohibitions as
are necessary to promote public
confidence in the institution and the
System, preserve the integrity and
independence of the supervisory
process, and prevent the improper use
of official property, position, or
information. In developing such
requirements and prohibitions, the
institution shall address such issues as
the hiring of relatives, political activity,
devotion of time to duty, the exchange
of gifts and favors among directors and
employees of the employing,
supervising, and supervised institution,
and the circumstances under which gifts
may be accepted by directors and
employees from outside sources, in light
of the foregoing objectives;

(2) Outline authorities and
responsibilities of the Standards of
Conduct Official;

(3) Establish criteria for business
relationships and transactions not
specifically prohibited by this part
between employees or directors and
borrowers, loan applicants, directors, or
employees of the employing,
supervised, or supervising institutions,
or persons transacting business with
such institutions, including OFIs or
other lenders having an access or
participation relationship;

(4) Establish criteria under which
employees may accept outside
employment or compensation;

(5) Establish conditions under which
employees may receive loans from
System institutions;

(6) Establish conditions under which
employees may acquire an interest in
real or personal property that was
mortgaged to a System institution at any
time within the preceding 12 months;

(7) Establish conditions under which
employees may purchase any real or
personal property of a System
institution acquired by such institution
for its operations;

(8) Provide for a reasonable period of
time for directors and employees to
terminate transactions, relationships, or
activities that are subject to prohibitions
that arise at the time of adoption or
amendment of the policies.

(9) Require new directors and new
employees involved at the time of
election or hiring in transactions,
relationships, and activities prohibited
by these regulations or internal policies
to terminate such transactions within
the same time period established for
existing directors or employees
pursuant to paragraph (b)(8) of this
section, beginning with the
commencement of official duties, or
such shorter time period as the
institution may establish.

(10) Establish procedures providing
for a director’s or employee’s recusal
from official action on any matter in
which he or she is prohibited from
participating under these regulations or
the institution’s policies.

(11) Establish documentation
requirements demonstrating compliance
with standards-of-conduct decisions
and board policy;

(12) Estaglish reporting requirements,
consistent with this part, to enable the
institution to comply with §620.5 of
this chapter, monitor conflicts of
interest, and monitor recusal
compliance; and

(13) Establish appeal procedures
available to any employee to whom any
required approval has been denied.

§612.2170 Standards of Conduct Official.

(a) Each institution’s board shall
designate a Standards of Conduct
Official who shall: (1) Advise directors,
director candidates, and employees
concerning the provisions of this part;

(2) Receive reports required by this

art;

(3) Make such determinations as are
required by this part;

?4) Maintain records of actions taken
to resolve and/or make determinations
upon each case reported relative to
provisions of this part;

(5) Make appropriate investigations,
as directed by the institution’s board;
and

(6) Report promptly, pursuant to part
617 of this chapter, to the institution’s
board and the Office of General Counsel,
Farm Credit Administration, all cases
where: (i) A preliminary investigation
indicates that a Federal criminal statute
may have been violated;

(ii) An investigation results in the
removal of a director or discharge of an
employee; or

(iii) A violation may have an adverse
impact on continued public confidence
in the System or any of its institutions.

{b) The Standards of Conduct Official
shall investigate or cause to be
investigated all cases involving: (1)
Possible violations of criminal statutes;

(2) Possible violations of §§ 612.2140
and 612.2150, and applicable policies
and procedures approved under
§612.2165;

(3) Complaints received against the
directors and employees of such
institution; and

(4) Possible violations of other
provisions of this part or when the
activities or suspected activities are of a
sensitive nature and could affect
continued public confidence in the
Farm Credit System.

(c) An association board may compl
with this section by contracting with tie
Farm Credit Bank or agricultural credit
bank in its district to provide a
Standards of Conduct Official.

§612.2260 Standards of conduct for
agents.

(a) Agents of System institutions shall
maintain high standards of honesty,
integrity, and impartiality in order to
ensure the proper performance of
System business and continued public
confidence in the System and all its
institutions. The avoidance of
misconduct and conflicts of interest is
indispensable to the.maintenance of
these standards.

(b) System institutions shall utilize
safe and sound business practices in the
engagement, utilization, and retention of
agents. These practices shall provide for
the selection of qualified and reputable
agents. Employing System institutions
shall be responsible for the
administration of relationships with
their agents, and shall take appropriate
investigative and corrective action in
the case of a breach of fiduciary duties
by the agent or failure of the agent to

out other agent duties as required
by contract, FCA regulations, or law.

(c) System institutions shall be
responsible for exercising corresponding
special diligence and control, through
good business practices, to avoid or
control situations that have inherent
potential for sensitivity, either real or
perceived. These areas include the
employment of agents who are related to
directors or employees of the
institutions; the solicitation and
acceptance of gifts, contributions, or
special considerations by agents; and
the use of System and borrower
information obtained in the course of
the agent’s association with System
institutions.

§612.2270 Purchase of System
obligations.

(a) Employees and directors of System
institutions, other than the Federal Farm
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Credit Banks Funding Corporation, may
only purchase joint, consolidated, or
Systemwide obligations that are:

(1) Part of an offering available to the
general public; and

(2) Purchased through a dealer or
dealer bank afﬁlie:ited with a xglember of
the selling group designated by the
Federal Farm Credit Bgt:lnks Funding
Corporation or purchased in the
secondary market.

(b) No director or employee of the
Federal Farm Credit Banks Funding
Corporation may purchase or otherwise
acquire, directly or indirectly, except by
inheritance, any joint, consolidated, or
Systemwide obligation.

Dated: May 5, 1994.
Nan P. Mitchem,

Acting Secretary, Farm Credit Administration
Board,

[FR Doc. 94-11496 Filed 5-12-94; 8:45 am]
BILLING CODE 6705-01-9

FARM CREDIT SYSTEM INSURANCE
CORPORATION

12 CFR Part 1408

Collection of Claims Owed the United
States

AGENCY: Farm Credit System Insurance
Corporation.
ACTION: Final rule.

SUMMARY: The Farm Credit System
Insurance Corporation (Cerporation), by
the Farm Credit System Insurance
Corporation Board, adopts final
regulations implementing the Debt
Collection Act of 1982. This action
provides procedures for the Corporation
to administer claims owed to the United
States arising from activities under
Corporation jurisdiction. The
Corporation is required by law to issue
these regulations,
EFFECTIVE DATE: June 13, 1994.
FOR FURTHER INFORMATION CONTACT:
Philip J. Shebest, Senior Attorney,
Office of General Counsel, Farm Credit
System Insurance Corporation, McLean,
VA 22102-0826, (703) 883-4020, TDD
(703) 883-4444,
SUPPLEMENTARY INFORMATION: These
regulations implement the Federal
Claims Collection Act of 1966, as
amended by the Debt Collection Act of
1982 (Pub. L. 97-365, 96 Stat. 1749) (31
U.S.C. 3701-3719 and 5 U.S.C. 5114). In
addition, these regulations supplement
the regulations published jointly by the
General Accounting Office and the
Dep)anment of Justice (4 CFR parts 101—
105).

The proposed regulations were
published on November 8, 1993, 58 FR

59215. The Corporation received no
public comments. In addition, the Office
of Personnel Management, on April 1,
1994, approved the proposed
regulations for publication as final
regulations in accordance with section 8
(1) of Executive Order 11609, as
redesignated by Executive Order 12107,
and 5 CFR 550.1105. As a result, the
proposed regulations are being adopted
in final form without any changes in the
regulatory text.

List of Subjects in 12 CFR Part 1408

Government, Claims, Collection.

For the reasons stated in the
preamble, part 1408 of chapter XIV, title
12 of the Code of Federal Regulations is
added to read as follows:

PART 1408—COLLECTION OF CLAIMS
OWED THE UNITED STATES

Subpart A—Administrative Collection of
Claims

Sec.

1408.1
1408.2
1408.3
1408.4
1408.5
1408.6
1408.7

Authority.

Applicability.

Definitions.

Delegation of authority.

Responsibility for collection.

Demand for payment.

Right to inspect and copy records.

1408.8 Right to offer to repay claim.

1408.9 Right to agency review.

1408.10 Review procedures.

1408.11 Special review.

1408.12 Charges for interest, administrative
costs, and penalties.

1408.13 Contracting for collection services.

1408.14 Reporting of credit information.

1408.15 Credit report.

Subpart B—Administrative Offset

1408.20 Applicability.

1408.21 Collection by offset.

1408.22 Notice requirements before offset.

1408.23 Right to review of claim.

1408.24 Waiver of procedural requirements,

1408.25 Coordinating offset with other
Federal agencies.

1408.26 Stay of offset.

1408.27 Offset against amounts payable
from Civil Service Retirement and
Disability Fund.

Subpart C—Offset Against Salary

1408.35 Purposs.

1408.36 Applicability of regulations.

1408.37 Definitions.

1408.3¢ Waiver requests and claims to the
Cenerai Accounting Office. S

1408.39 Procedures for salary offset.

1408.40 Refunds.

1408.41 Requesting current paying agency
to offset salary.

1408.42 Responsibility of the Corporation
a3 the paying agency.

1408.43 Nonwaiver of rights by payments.

Authority: Sec. 5.58 of the Farm Credit Act

(12 U.8.C. 2277a-7); 31 U.S.C. 3701-3719; 5

U.5.C. 5514; 4 CFR parts 101-105; 5 CFR part

550.

Subpart A—Administrative Collection
of Claims

§1408.1 Authority.

The regulations of this part are issued
under the Federal Claims Collection Act
of 1966, as amended by the Debt
Collection Act of 1982, 31 U.S.C. 3701
3719 and 5 U.S.C. 5514, and in
conformity with the joint regulations
issued under that Act by the General
Accounting Office and the Department
of Justice (joint regulations) prescribing
standards for administrative collection,
compromise, suspension, and
termination of agency collection actions,
and referral to the General Accounting
Office and to the Department of Justice
for litigation of civil claims for money
or property owed to the United States (4
CFR parts 101-105).

§1408.2 Applicability.

This part applies to all claims of
indebtedness due and owing to the
United States and collectible under
procedures authorized by the Federal
Claims Collection Act of 1966, as
amended by the Debt Collection Act of
1982. The joint regulations and this part
do not apply to conduct in violation of
antitrust laws, tax claims, claims
between Federal agencies, or to any
claim which appears to involve fraud,
presentation of a false claim, or
misrepresentation on the part of the
debtor or any other party having an
interest in the claim, unless the Justice
Department authorizes the Farm Credit
System Insurance Corporation, pursuant
to 4 CFR 101.3, to handle the claim in
accordance with the provisions of 4 CFR
parts 101 through 105. Additionally,
this part does not apply to Farm Credit
System Insurance Corporation’s
premiums regulations under part 1410
of this chapter.

§1408.3 Definitions.

In this part (except where the term is
defined elsewhere in this part), the
following definitions shall apply:

(a) Administrative offset or offset, as
defined in 31 U.S.C. 3701(a)(1), means
withholding money payable by the
United States Government to, or held by
the Government for, a person to satisfy
a debt the person owes the Government.

(b) Agency means a department,
agency, or instrumentality in the
executive or legislative branch of the
Government.

(c) Claim or debt means money or
property owed by a person or entity to
an agency of the Federal Government. A
*“claim” or “debt” includes amounts
due the Government from loans insured
by or guaranteed by the United States
and all other amounts due from fees,




24900

Federal Register / Vol. 59, No. 92 / Friday, May 13, 1994 / Rules and Regulations

leases, rents, royalties, services, sales of
real or personal property, overpayment,
penalties, damages, interest, and fines.

(d) Claim certification means a
creditor agency’s written request to a
paying agency to effect an
administrative offset.

(e) Corporation means the Farm
Credit System Insurance Corporation.

(f) Creditor agency means an agency
to which a claim or debt is owed.

(g) Debtor means the person or entity
owing money to the Federal
Government.

(h) Hearing official means an
individual who is responsible for
reviewing a claim under § 1408.10.

(i) Paying agency means an agency of
the Federal Government owing money
to a debtor against which an
administrative or salary offset can be
effected.

(j) Salary offset means an
administrative offset to collect a debt
under 5 U.S.C. 5514 by deductions at
one or more officially established pay
intervals from the current pay account
of a debtor.

§1408.4 Delegation of authority.

The Corporation official(s) designated
by the Chairman of the Farm Credit
System Insurance Corporation are
authorized to perform all duties which
the Chairman is authorized to perform
under these regulations, the Federal
Claims Collection Act of 1966, as
amended, and the joint regulations
issued under that Act.

§1408.5 Responsibility for collection.

(a) The collection of claims shall be
aggressively pursued in accordance with
the provisions of the Federal Claims
Collection Act of 1966, as amended, the
joint regulations issued under that Act,
and these regulations. Debts owed to the
United States, together with charges for
interest, penalties, and administrative
costs, should be collected in one lump
sum unless otherwise provided by law.
If a debtor requests installment
payments, the debtor, as requested by
the Corporation, shall provide sufficient
information to demonstrate that the
debtor is unable to pay the debt in one
lump sum. When appropriate, the
Corporation shall arrange an installment
payment schedule. Claims which cannot
be collected directly or by
administrative offset shall be either
written off as administratively
uncollectible or referred to the General
Counsel for further consideration.

(b) The Chairman, or designee of the
Chairman, may compromise claims for
money or property arising out of the
activities of the Corporation, where the
claim (exclusive of charges for interest,

penalties, and administrative costs) does
not exceed $100,000. When the claim
exceeds $100,000 (exclusive of charges
for interest, penalties, and
administrative costs), the authority to
accept a compromise rests solely with
the Department of Justice. The standards
governing the compromise of claims are
set forth in 4 CFR part 103.

(c) The Chairman, or designee of the
Chairman, may suspend or terminate
the collection of claims which do not
exceed $100,000 (exclusive of charges
for interest, penalties, and
administrative costs) after deducting the
amount of any partial payments or
collections. If, after deducting the
amount of any partial payments or
collections, a claim exceeds $100,000
(exclusive of charges for interest,
penalties, and administrative costs), the
authority to suspend or terminate rests
solely with the Department of Justice.
The standards governing the suspension
or termination of claim collections are
set forth in 4 CFR part 104.

(d) The Corporation shall refer claims
to the Department of Justice for
litigation or to the General Accounting
Office (GAO) for claims arising from
audit exceptions taken by the GAO to
payments made by the Corporation in
accordance with 4 CFR part 105.

§1408.6 Demand for payment.

(a) A total of three progressively
stronger written demands at not more
than 30-day intervals should normally
be made upon a debtor, unless a
response or other information indicates
that additional written demands would
either be unnecessary or futile. When
necessary to protect the Government’s
interest, written demands may be
preceded by other appropriate actions
under Federal law, including immediate
referral for litigation and/or
administrative offset.

(b) The initial demand for payment
shall be in writing and shall inform the
debtor of the following:

(1) The amount of the debt, the date
it was incurred, and the facts upon
which the determination of
indebtedness was made;

(2) The payment due date, which
shall be 30 calendar days from the date
of mailing or hand delivery of the initial
demand for payment;

(3) The right of the debtor to inspect
and copy the records of the agency
related to the claim or to receive copies
if personal inspection is impractical.
The debtor shall be informed that the
debtor may be assessed for the cost of
copying the documents in accordance
with §1408.7;

(4) The right of the debtor to obtain
a review of the Corporation’s
determination of indebtedness;

(5) The right of the debtor to offer to
enter into a written agreement with the
agency to repay the amount of the claim.
The debtor shall be informed that the
acceptance of such an agreement is
discretionary with the agency;

(6) That ¢ es for interest, penalties,
and administrative costs will be
assessed against the debtor, in
accordance with 31 U.S.C. 3717, if
payment is not received by the payment
due date;

(7) That if the debtor has not entered
into an agreement with the Corporation
to pay the debt, has not requested the
Corporation to review the debt, or has
not paid the debt by the payment due
date, the Corporation intends to collect
the debt by all legally available means,
which may include initiating legal
action against the debtor, referring the
debt to a collection agency for
collection, collecting the debt by offset,
or asking other Federal agencies for
assistance in collecting the debt by
offset;

(8) The name and address of the
Corporation official to whom the debtor
shall send all correspondence relating to
the debt; and

(9) Other information, as may be
appropriate.

c) If, prior to, during, or after
completion of the demand cycle, the
Corporation determines to collect the
debt by either administrative or salary
offset, the Corporation shall follow, as
applicable, the requirements for a
Notice of Intent to Collect by
Administrative Offset or a Notice of
Intent to Collect by Salary Offset set
forth in § 1408.22.

(d) If no response to the initial
demand for payment is received by the
payment due date, the Corporation shall
take further action under this part,
under the Federal Claims Collection Act
of 1966, as amended, under the joint
regulations (4 CFR parts 101-105), or
under any other applicable State or
Federal law. These actions may include
reports to credit bureaus, referrals to
collection agencies, termination of
contracts, debarment, and salary or
administrative offset.

§1408.7 Right to inspect and copy
records.

The debtor may inspect and copy the
Corporation records related to the claim.
The debtor shall give the Corporation
reasonable advanced notice that he/she
intends to inspect and copy the records
involved. The debtor shall pay copying
costs unless they are waived by the
Corporation. Copying costs shall be
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assessed pursuant to § 1402.22 of this
chapter.

§1408.8 Right to offer to repay clalm.

(a) The debtor may offer to enter into
a written agreement with the
Corporation to repay the amount of the
claim. The acceptance of such an offer
and the decision to enter into such a
written agreement is at the discretion of
the Co tion.

{b) 1If the debtor requests a repayment
arrangement because payment of the
amount due would create a financial
hardship, the Corporation shall analyze
the debtor's financial condition. The
Corporation may enter into a written
agreement with the debtor permitting
the debtor to repay the debt in
installments if the Corporation
determines, in its sole discretion, that
payment of the amount due would
create an undue financial hardship for
the debtor. The written agreement shall
set forth the amount and frequency of
installment payments and shall, in
accordance with § 1408.12, provide for
the imposition of charges for interest,
penalties, and administrative costs
unless waived by the Corporation.

(c) The written agreement may require
the debtor to execute a confess-
judgment note when the total amount of
the deferred installments will exceed
$750. The Corporation shall provide the
debtor with a written explanation of the
consequences of signing a confess-
judgment note. The debtor shall sign a
statement acknowledging receipt of the
written explanation. The statement shall
recite that the written explanation was
read and understood before execution of
the note and that the debtor signed the
note knowingly and voluntarily,
Documentation of these procedures will
be maintained in the Corporation’s file
on the debtor.

§1408.9 Right to agency review.

(a) If the debtor disputes the claim,
the debtor may request a review of the
Corporation’s determination of the
existence of the debt or of the amount
of the debt. If only part of the claim is
disputed, the undisputed portion
should be paid by the payment due
date.

(b) To obtain a review, the debtor
shall submit a written request for review
to the Corporation official named in the
initial demand letter, within 15 calendar
days after receipt of the letter. The
debtor’s request for review shall state
the basis on which the claim is
disputed.

(c) The Corporation shall promptly
notify the debtor, in writing, that the
Corporation has received the request for
review. The Corporation shall conduct

its review of the claim in accordance
with §1408.10.

(d) Upon completion of its review of
the claim, the Corporation shall notify
the debtor whether the Corporation’s
determination of the existence or
amount of the debt has been sustained,
amended, or canceled. The notification
shall include a copy of the written
decision issued by the hearing official
pursuant to § 1408.10(e). If the
Corporation’s determination is
sustained, this notification shall contain
a provision which states that the
Corporation intends to collect the debt
by all legally available means, which
may include initiating legal action
against the debtor, referring the debt to
a collection agency for collection,
collecting the debt by offset, or asking
other Federal agencies for assistance in
collecting the debt by offset.

§1408.10 Review procedures.

(a) Unless an oral hearing is required
by § 1408.23(d), the Corporation’s
review shall be a review of the written
record of the claim.

(b) If an oral hearing is required under
§1408.23(d) the Corporation shall
provide the debtor with a reasonable
opportunity for such a hearing. The oral
hearing, however, shall not be an -
adversarial adjudication and need not
take the form of a formal evidentiary
hearing. All significant matters
discussed at the hearing, however, will
be carefully documented.

(c) Any review required by this part,
whether a review of the written record
or an oral hearing, shall be conducted
by a hearing official. In the case of a
salary offset, the hearing official shall
not be under the supervision or control
of the Chairman of the Farm Credit
System Insurance Corporation.

{d) The Corporation may be
represented by legal counsel. The debtor
may represent himself or herself or may
be represented by an individual of the
debtor’s choice and at the debtor’s
expense.

(e) The hearing official shall issue a
final written decision based on
documentary evidence and, if
applicable, information developed at an
oral hearing. The written decision shall
be issued as soon as practicable after the
review but not later than 60 days after
the date on which the request for review
was received by the Corporation, unless
the debtor requests a delay in the
proceedings. A delay in the proceedings
shall be granted if the hearing official
determines, in his or her sole discretion,
that there is good cause to grant the
delay. If a delay is granted, the 60-day
decision period shall be extended by the

number of days by which the review
was postponed.

() Upon issuance of the written
opinion, the Corporation shall promptly
notify the debtor of the hearing official’s
decision. Said notification shall include
a copy of the written decision issued by
the hearing official pursuant to
paragraph {e) of this section.

§1408.11 Special review.

(a) An employee subject to salary
offset, under subpart C of this part, or
a voluntary repayment agreement, may,
at any time, request a special review by
the Corporation of the amount of the
salary offset or voluntary repayment,
based on materially changed
circumstances such as, but not limited
to, catastrophic illness, divorce, death,
or disability.

{(b) To determine whether an offset
would prevent the employee from
meeting essential subsistence expenses
(costs incurred for food, housing,
clothing, transportation, and medical
care), the employee shall submit a
detailed statement and supporting
documents for the employee, his or her
spouse, and dependents indicating:

(1) Income from all sources;

(2) Assets;

(3) Liabilities;

(4) Number of dependents;

(5) Expensss for-food, housing,
clothing, and transportation;

(6) Medical expenses; and

(7) Exceptional expenses, if any.

(c) If the employee requests a special
review under this section, the employee
shall file an alternative proposed offset
or payment schedule and a statement,
with supporting documents, showing
why the current salary offset or

ayments result in an extreme financial
ship to the employee.

(d) The Corporation shall evaluate the
statement and supporting documents,
and determine whether the original
offset or repayment schedule imposes
an undue financial hardship on the
employee. The Corporation shall notify
the employee in writing of such
determination, including, if appropriate,
a revised offset or payment schedule,

§1408.12 Charges for interest,
administrative costs, and penalties.

(a) Except as provided in paragraph
(d) of this section, the Corporation shall:
(1) Assess interest on unpaid claims;

(2) Assess administrative costs
incurred in processing and handling
overdue claims; and

(3) Assess penalty charges not to
exceed 6 percent a year on any part of
a debt more than 90 days past due.

The imposition of charges for interest, ,
administrative costs, and penalties shall
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be made in accordance with 31 U.S.C.
3717.

(b)(1) Interest shall accrue from the
date of mailing or hand delivery of the
initial demand for payment or the
Notice of Intent to Collect by either
Administrative or Salary Offset if the
amount of the claim is not paid within
30 days from the date of mailing or hand
delivery of the initial demand or notice.

(2) The 30-day period may be
extended on a case-by-case basis if the
Corporation reasonably determines that
such action is appropriate. Interest shall
only accrue on the principal of the
claim and the interest rate shall remain
fixed for the duration of the
indebtedness, except, as provided in
paragraph (c) of this section, in cases
where a debtor has defaulted on a
repayment agreement and seeks to enter
into a new agreement, or if the
Corporation reasonably determines that
a higher rate is necessary to protect the
interests of the United States.

(c) If a debtor defaults on a repayment
agreement and seeks to enter into a new
agreement, the Corporation may assess a
new interest rate on the unpaid claim.
In addition, charges for interest,
administrative costs, and penalties
which accrued but were not collected
under the original repayment agreement
shall be added to the principal of the
claim to be paid under the new
repayment agreement. Interest shall
accrue on the entire principal balance of
the claim, as adjusted to reflect any
increase resulting from the addition of
these charges.

(d) The Corporation may waive
charges for interest, administrative
costs, and/or penalties if it determines
that: (1) The debtor is unable to pay any
significant sum toward the claim within
a reasonable period of time;

(2) Collection of charges for interest,
administrative costs, and/or penalties
would jeopardize collection of the
principal of the claim;

(3) Collection of charges for interest,
administrative costs, or penalties would
be against equity and good conscience;
or

(4) It is otherwise in the best interest
of the United States, including the
situation where an installment payment
agreement or offset is in effect.

§1408.13 Contracting for collection
services.

The Chairman, or designee of the
Chairman, may contract for collection
services in accordance with 31 U.S.C.
3718 and 4 CFR 102.6 to recover debts.

§1408.14 Reporting of credit information.

The Chairman, or designee of the
Chairman, may disclose to a consumer

reporting agency information that an
individual is responsible for a debt
owed to the United States. Information
will be disclosed to reporting agencies
in accordance with the terms and
conditions of agreements entered into
between the Corporation and the
reporting agencies. The terms and
conditions of such agreements shall
specify that all of the rights and
protection afforded to the debtor under
31 U.S.C. 3711(f) have been fulfilled.
The Corporation shall notify each
consumer reporting agency, to which a
claim was disclosed, when the debt has
been satisfied.

§1408.15 Credit report.

In order to aid the Corporation in
making appropriate determinations
regarding the collection and
compromise of claims; the collection of
charges for interest, administrative
costs, and penalties; the use of
administrative offset; the use of other
collection methods; and the likelihood
of collecting the claim, the Corporation
may institute, consistent with the
provisions of the Fair Credit Reporting
Act (15 U.S.C. 1681, et seq.), a credit
investigation of the debtor immediately
following a determination that the claim
exists.

Subpart B—Administrative Offset

§1408.20 Applicability.

(a) The provisions of this subpart
shall apply to the collection of debts by
administrative [or salary] offset under
31 U.S.C. 3716, 5 U.S.C. 5514, or other
statutory or common law.

(b) Offset shall not be used to collect
a debt more than 10 years after the
Government's right to collect the debt
first accrued, unless facts material to the
Government'’s right to collect the debt
were not known and could not
reasonably have been known by the
official or officials of the Government
who were charged with the
responsibility of discovering and
collecting such debt.

(c) Offset shall not be used with
respect to: (1) Debts owed by other
agencies of the United States or by any
State or local government;

(2) Debts arising under or payments
made under the Social Security Act, the
Internal Revenue Code of 1986, as
amended, or tariff laws of the United
States; or

(3) Any case in which collection by
offset of the type of debt involved is
explicitly provided for or prohibited by
another statute.

(d) Unless otherwise provided by
contract or law, debts or payments
which are not subject to offset under 31

U.S.C. 3716 or 5 U.S.C. 5514 may be
collected by offset if such collection is
authorized under common law or other
applicable statutory authority.

§1408.21 Collection by offset.

(a) Collection of a debt by
administrative [or salary] offset shall be
accomplished in accordance with the
provisions of these regulations, 4 CFR
102.3, and 5 CFR part 550, subpart K.
It is not necessary for the debt to be
reduced to judgment or to be
undisputed for offset to be used.

(b) The Chairman, or designee of the
Chairman, may determine that it is
feasible to collect a debt to the United
States by offset against funds payable to
the debtor.

(c) The feasibility of collecting a debt
by offset will be determined on a case-
by-case basis. This determination shall
be made by considering all relevant
factors, including the following: (1) The
degree to which the offset can be
accomplished in accordance with law.
This determination should take into
consideration relevant statutory,
regulatory, and contractual
requirements;

2) The degree to which the
Corporation is certain that its
determination of the existence and
amount of the debt is correct;

(3) The practicality of collecting the
debt by offset. The cost, in time and
money, of collecting the debt by offset
and the amount of money which can
reasonably be expected to be recovered
through offset will be relevant to this
determination; and

(4) Whether the use of offset will
substantially interfere with or defeat the
purpose of a program authorizing
payments against which the offset is
contemplated. For example, under a
grant program in which payments are
made in advance of the grantee’s
performance, the imposition of offset
against such a payment may be

inappropriate.

(SFThe collection of a debt by offset
may not be feasible when there are
circumstances which would indicate
that the likelihood of collection by offset
is less than probable.

(e) The ofEset will be effected 31 days
after the debtor receives a Notice of
Intent to Collect by Administrative
Offset (or Notice of Intent to Collect by
Salary Offset if the offset is a salary
offset), or upon the expiration of a stay
of offset, unless the Corporation
determines under § 1408.24 that
immediate action is necessary.

(f) If the debtor owes more than one
debt, amounts recovered through offset
may be applied to them in any order.
Applicable statutes of limitation would
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be considered before applying the
amounts recovered to any debts owed.

§1408.22 Notice requirements before
offset.

(a) Except as provided in § 1208.24,
the Corporation will provide the debtor
with 30 calendar days’ written notice
that unpaid debt amounts shall be
collected by administrative [or salary]
offset (Notice of Intent to Collect by
Administrative [or Salary] Offset) before
the Corporation imposes offset against
any money that is to be paid to the
debtor.

(b) The Notice of Intent to Collect by
Administrative [or Salary] Offset shall
be delivered to the debtor by hand or by
mail and shall provide the following
information:

(1) The amount of the debt, the date
it was incurred, and the facts upon
which the determination of
indebtedness was made;

(2) In the case of an administrative
offset, the payment due date, which
shall be 30 calendar days from the date
of mailing or hand delivery of the
Notice;

(3) In the case of a salary offset:

(i) The Corporation’s intention to
collect the debt by means of deduction
from the employee’s current disposable
pay account until the debt and all
accumulated interest is paid in full; and

(ii) The amount, frequency, proposed
beginning date, and duration of the
intended deductions;

(4) The right of the debtor to inspect
and copy the records of the Corporation
related to the claim or to receive copies
if personal inspection is impractical.
The debtor shall be informed that he/
she shall be assessed for the cost of
copying the documents in accordance
with § 1408.7 of this part;

(5) The right of the debtor to obtain

a review of, and to request a hearing, on -

the Corporation's determination of
indebtedness, the propriety of collecting
the debt by offset, an(f in the case of
salary offset, the propriety of the
proposed repayment schedule (i.e., the
percentage of disposable pay to be
deducted each pay period). The debtor
shall be informed that to obtain a
review, the debtor shall deliver a

written request for a review to the
Corpération official named in the
Notice, within 15 calendar days after the
debtor’s receipt of the Notice. In the

case of a salary offset, the debtor shall
also be informed that the review shall be
conducted by an official arranged for by
the Corporation who shall be a hearing
official not under the control of the
Chairman of the Farm Credit System
Insurance Corporation, or an
administrative law judge;

(6) That the filing of a petition for
hearing within 15 calendar days after
receipt of the Notice will stay the
commencement of collection
proceedings;

(7) That a final decision on the
hearing (if one is requested) will be
issued at the earliest practical date, but
not later than 60 days after the filing of
the written request for review unless the
employee requests, and the hearing
official grants, a delay in the
proceedings;

(8) The right of the debtor to offer to
enter into a written agreement with the
Corporation to repay the amount of the
claim. The debtor shall be informed that
the acceptance of such an agreement is
discretionary with the Corporation;

(9) That charges for interest, penalties,
and administrative costs shall be
assessed against the debtor, in
accordance with 31 U.S.C. 3717, if
payment is not received by the payment
due date. The debtor shall be informed
that such assessments must be made
unless excused in accordance with the
Federal Claims Collection Standards (4
CFR parts 103 and 104);

(10) The amount of accrued interest
and the amount of any other penalties
or administrative costs which may have
been added to the principal debt;

(11) That if the debtor has not entered
into an agreement with the Corporation
to pay the debt, has not requested the
Corporation to review the debt, or has
not paid the debt prior to the date on
which the offset is to be imposed, the
Corporation intends to collect the debt

. by administrative {or salary] offset or by

requesting other Federal agencies for
assistance in collecting the debt by
offset. The debtor shall be informed that
the offset shall be imposed against any
funds that might become available to the
debtor, until the principal debt and all
accumulated interest and other charges
are paid in full; .

(12) The date on which the offset will
be imposed, which shall be 31 calendar
days from the date of mailing or hand
delivery of the Notice. The debtor shall
be informed that the Corporation
reserves the right to impose an offset
prior to this date if the Corporation
determines that immediate action is
necessary;

(13) That any knowingly false or
frivolous statements, representations, or
evidence may subject the debtor to:

(i) Penalties under the False Claims
Act, 31 U.S.C. 3729 through 3731, or
any other applicable statutory authority;

(ii) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002, or any other
applicable statutory authority; and, with
regard to employees,

(iii) Disciplinary procedures
appropriate under 5 U.S.C. chapter 75;

5 CFR part 752, or any other applicable
statute or regulation;

(14) The name and address of the
Corporation official to whom the debtor
shall send all correspondence relating to
the debt or the offset;

(15) Any other rights and remedies
available to the debtor under statutes or
regulations governing the program for
which the collection is being made;

(16) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or
deducted for the debt, which are later
waived or found not owed to the United
States, will be promptly refunded to the
employee; and

(17) Other information, as may be
appropriate.

c) When the procedural requirements
of this section have been provided to the
debtor in connection with the same debt
or under some other statutory or
regulatory authority, the Corporation is
not required to duplicate those
requirements before effecting offset.

§1408.23 Right to review of claim.

(a) if the debtor disputes the claim,
the debtor may request a review of the
Corporation’s determination of the
existence of the debt, the amount of the
debt, the propriety of collecting the debt
by offset, and in the case of salary offset,
the propriety of the proposed repayment
schedule. If only part of the claim is
disputed, the undisputed portion
should be paid by the payment due
date. .

{b) To obtain a review, the debtor
shall submit a written request for review
to the Corporation official named in the
Notice of Intent to Collect by
Administrative [or Salary] Offset within
15 calendar days after receipt of the
notice. The debtor’s written request for
review shall state the basis on which the
claim is disputed and shall specify
whether the debtor requests an oral
hearing or a review of the written record
of the claim. If an oral hearing is
requested, the debtor shall explain in
the request why the matter cannot be
resolved by a review of the documentary
evidence alone.

(c) The Corporation shall promptly
notify the debtor, in writing, that the
Corporation has received the request for
review. The Corporation shall conduct
its review of the claim in accordance
with §1408.10.

(d) The Corporation's review of the
claim, under this section, shall include
providing the debtor with a reasonable
opportunity for an oral hearing if:

8) An applicable statute authorizes or
requires the Corporation to consider
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() When the procedural requirements K, have been met shall include a agency and the offset is stayed, the
of this section have been provided to the Statement that the debtor has been sent  Corporation will immediately notify an
debtor in connection with the same debt & Notice of Intent to Collect by Salary offsetting agency to withhold the
or under some other statutory or Offset at least 31 calendar days priorto  payment pending termination of the

regulatory authority, the Corporation is l}tmt date ‘:f ﬂtah(: intende(: :’ff;’e‘ oo stays
% Do to donHcate th statement that pursuant to 4 CFR
s bl coeting offset,  102.3(0)(5) said Notice was not required  §140827 Offeet against amounts payable

tabn from Civil Service Retirement and Disability
QLB et ; Fund
§1408.24 Walver of procedural (b)(1) The Corporation shall not effect *
requirements. an offset requested by another Federal The Corporation may request that

(a) The Corporation may impose offset agency without first obtaining the claim  monies payable to a debtor from the
against a payment to be made to a certification required by paragraph (a) of Civil Service Retirement and Disability
debtor prior to the completion of the this section. If the Corporation receives  Fund be administratively offset to
procedures required by this part, if: an incomplete claim certification, the collect debts owed to the Corporation by

(1) Failure to impose the offset would Corporation shall return the claim the debtor. The Corporation must certify
substantially prejudice the certification with notice that a claim that the debtor owes the debt, the
Government's ability to collect the debt; certification which complies with the amount of the debt, and that the
and requirements of paragraph (a) of this Corporation has complied with the

(2) The timing of the payment against  section must be submitted to the requirements set forth in this part, 4
which the offset will be imposed does ' Corporation before the Corporation will ~ CFR 102.3, and the Office of Personnel
not reasonably permit the completion of consider effecting an offset. Management regulations. The request
those procedures. (2) The Corporation may rely on the shall be submitted to the official

(b) The procedures required by this information contained in the claim designated in the Office of Personnel
part shall be complied with promptly certification provided by a requesting Management regulations to receive the
after the offset is imposed. Amounts creditor agency. The Corporation isnot  request.
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Subpart C—Offset Against Salary

§1408.35 Purpose.

The purpose of this subpart is to
implement section 5 of the Debt
Collection Act of 1982 (Pub. L. 97-365
(5 U.S.C. 5514)), which authorizes the
collection of debts owed by Federal
employees to the Federal Government
by means of salary offsets. These
regulations provide procedures for the
collection of a debt owed to the
Government by the imposition of a
salary offset against amounts payable to
a Federal employee as salary. These
regulations are consistent with the
regulations on salary offset published by
the Office of Personnel Management,
codified in 5 CFR part 550, subpart K.
Since salary offset is a type of
administrative offset, the requirements
of subpart B also apply to salary offsets.

§1408.36 Applicabllity of regulations.

(a) These regulations apply to the
following cases: (1) Where the
Corporation is owed a debt by an
individual currently employed by
another agency;

(2) Where the Corporation is owed a
debt by an individual who is currently
employed by the Corporation; or

(3) Where the Corporation currently
employs an individual who owes a debt
to another Federal agency. Upon receipt
of proper certification from the creditor
agency, the Corporation will offset the
debtor-employee’s salary in accordance
with these regulations.

(b) These regulations do not apply to
the following: (1) Debts or claims arising
under the Internal Revenue Code of
1986, as amended (26 U.S.C. 1 et seq.);
the Social Security Act (42 U.S.C. 301
et seq.); the tariff laws of the United
States; or to any case where collection
of a debt by salary offset is explicitly
provided for or prohibited by another
statute (e.g., travel advances in 5 U.S.C.
5705 and employee training expenses in
5U.S.C. 4108).

(2) Any adjustment to pay arising
from an employee’s election of coverage
or a change in coverage under a Federal
benefits program requiring periodic
deductions from pay if the amount to be
recovered was accumulated over four
pay periods or less. .

(3) A claim which has been
outstanding for more than 10 years after
the creditor agency’s right to collect the
debt first accrued, unless facts material
to the Government's right to collect
were not known and could not
reasonably have been known by the
official or officials charged with the
responsibility for discovery and
collection of such debts.

§1408.37 Definitions.

In this subpart, the following
definitions shall apply:

(a) Agency means:

(1) An executive agency as defined by
5 U.S.C. 105, including the United
States Postal Service and the United
States Postal Rate Commission;

(2) A military department as defined
in 5 U.S.C. 102;

(3) An agency or court of the judicial
branch, including a court as defined in
28 U.S.C. 610, the District Court for the
Northern Mariana Islands, and the
Judicial Panel on Multi-district
Litigation;

(4) An agency of the legislative
branch, including the United States
Senate and the United States House of
Representatives; or .

(5) Other independent establishments
that are entities of the Federal
Government.

(b) Disposable pay means, for an
officially established pay interval, that
part of current basic dpay, special pay,
incentive pay, retired pay, retainer pay,
or, in the case of an employee not
entitled to basic pay, other authorized
pay remaining after the deduction of
any amount required by law to be
withheld. The Corporation shall allow
the deductions described in 5 CFR
581.105 (b) through (f).

(c) Employee means a current
employee of the Corporation or other
agency, including a current member of
the Armed Forces or Reserve of the
Armed Forces of the United States,

(d) Waiver means the cancellation,
remission, forgiveness, or nonrecovery
of a debt allegedly owed by an employee
to the Corporation or another agency as
permitted or required by 5 U.S.C. 5584
or 8346(b), 10 U.S.C. 2774, 32 U.S.C.
716, or any other law.

§1408.38 Waiver requests and claims to
the General Accounting Office.

(a) The regulations contained in this
subpart do not preclude an employee
from requesting a waiver of an
overpayment under 5 U.S.C. 5584 or
8346(b), 10 U.S.C. 2774, 32 U.S.C. 7186,
or in any way questioning the amount
or validity of a debt by submitting a
subsequent claim to the General
Accounting Office in accordance with
the procedures prescribed by the
General Accounting Office.

(b) These regulations also do not
preclude an employee from requesting a
waiver pursuant to other statutory
provisions pertaining to the particular
debts being collected.

§1408.39 Procedures for salary offset.
(a) The Chairman, or designee of the
Chairman, shall determine the amount

of an employee’s disposable pay and the
amount to be deducted from the
employee's disposable pay at regular
pay intervals.

(b) Deductions shall begin within
three official pay periods following the
date of mailing or delivery of the Notice
of Intent to Collect by Salary Offset.

(c)(1) If the amount of the debt is
equal to or is less than 15 percent of the
employee’s disposable pay, such debt
should be collected in one lump-sum
deduction.

(2) If the amount of the debt is not
collected in one lump-sum deduction,
the debt shall be collected in
installment deductions over a period of
time not greater than the anticipated
period of employment. The size and
frequency of installment deductions
will bear a reasonable relation to the
size of the debt and the employee’s
ability to pay. However, the amount
deducted from any pay period will not
exceed 15 percent of the employee’s
disposable pay for that period, unless
the employee has agreed in writing to
the deduction of a greater amount,

(3) A deduction exceeding the 15-
percent disposable pay limitation may
be made from any final salary payment
pursuant to 31 U.S.C. 3716 in order to
liquidate the debt, whether the
employee is being separated voluntarily
or involuntarily.

(4) Whenever an employee subject to
salary offset is separated from the
Corporation and the balance of the debt
cannot be liquidated by offset of the
final salary check pursuant to 31 U.S.C.
3716, the Corporation may offset any
later payments of any kind against the
balance of the debt.

(d) In instances where two or mors
creditor agencies are seeking salary
offsets against current employees of the
Corporation or where two or more debts
are owed to a single creditor agency, the
Corporation, at its discretion, may
determine whether one or more debts
should be offset simultaneously within
the 15-percent limitation. Debts owed to
the Corporation should generally take
precedence over debts owed to other
agencies.

§1408.40 Refunds.

(a) In instances where the Corporation
is the creditor agency, it shall promptly
refund any amounts deducted under the
authority of 5 U.S.C. 5514 when:

(1) The debt is waived or otherwise
found not to be owed to the United
States (unless expressly prohibited by
statute or regulations); or

(2) An administrative or judicial order
directs the Corporation to make a
refund.
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(b) Unless required or permitted by
law or contract, refunds under this
section shall not bear interest.

§1408.41 Requesting current paying
agency to offset salary.

(a) To request a paying agency to
impose a salary offset against amounts
owed to the debtor, the Corporation
shall provide the paying agency with a
claim certification which meets the
requirements set forth in § 1408.25(a) of
this part. The Corporation shall also
provide the paying agency with a
repayment schedule determined under
the provisions of § 1408.39 or in
accordance with a repayment agreement
entered into with the debtor.

(b) If the employee separates from the
paying agency before the debt is paid in
full, the paying agencg shall certify the
total amount collected on the debt. A
copy of this certification shall be sent to
the employee and a copy shall be sent
to the Carporation. If the paying agency
is aware that the employee is entitled to
payments from the Civil Service
Retirement and Disability Fund, or other
similar payments, it must provide
written notification to the agency
responsible for making such payments
that the debtor owes a debt (including
the amount) and that the provisions of
this section have been fully complied
with. However, the Corporation must
submit a properly certified claim to the
agency responsible for making such
payments before the collection can be
made.

(c) When an employee transfers to
another paying agency, the Corporation
is not required to repeat the due process
procedures set forth in 5 U.S.C. 5514
and this part to resume the collection.
The Corporation shall, however, review
the debt upon receiving the former
paying agency’s notice of the
employee’s transfer to make sure the
collection is resumed by the new paying
agency.

(d) If a special review is conducted
pursuant to §1408.11 and results in a
revised offset or repayment schedule,
the Corporation shall provide a new
claim certification to the paying agency.

§1408.42 Responsiblility of the
Corporation as the paying agency.

(a) When the Corporation receives a
claim certification from a creditor
agency, deductions should be scheduled
to begin at the next officially established
pay interval. The Corporation shall send
the debtor written notice which
provides: (1) That the Corporation has
received a valid claim certification from
the creditor agency;

(2) The date on which salary offset

will begin;

(3) The amount of the debt; and
(4) The amount of such deductions.
(b) If, after the creditor agency has
submitted the claim certification to the
Corporation, the employee transfers to a
different agency before the debt is
collected in full, the Corporation must
certify the total amount collected on the
debt. The Corporation shall send a copy
of this certification to the creditor
agency and a copy to the employee. If
the Corporation is aware that the
employee is entitled to payments from
the Civil Service Retirement Fund and
Disability Fund, or ether similar
payments, it shall provide written
notification to the agency responsible
for making such payments that the
debtor owes a debt (including the
amount).

§1408.43 Nonwaiver of rights by
payments.

An employee’s involuntary payment
of all or any portion of a debt being
collected under this subpart shall not be
construed as a waiver of any rights the
employee may have under 5 U.S.C. 5514
or any other provisions of a written
contract or law unless there are
statutory or contractual provisions to
the contrary.

Dated May 3, 1994.

Nan P. Mitchem,

Acting Secretary to the Board, Farm Credit
System Insurance Corporation.

[FR Doc. 94-11442 Filed 5-12-94; 8:45 am]
BILLING CODE 6710-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 94-AGL~16]

Modification of Class D Airspace; and
Establishment of Class E Airspace;
Rockford, IL, Cincinnati, OH, Jackson,
MI, Saginaw, MI, Traverse City, MI,
Sioux Falis, SD, and Rochester, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This action modifies Class D
airspace areas at Greater Rockford
Airport, Rockford, IL, Cincinnati
Municipal Airport Lunken Field,
Cincinnati, OH, Jackson County-
Reynolds Field, Jackson, MI, Tri City
International Airport, Saginaw, MI,
Cherry Capital Airport, Traverse City,
MI, Joe Foss Field, Sioux Falls, SD, and

Rochester Municipal Airport, Rochester,

MN, by amending the areas’ effective

hours to coincide with the associated
control tower’s hours of operation. This
action also establishes Class E airspace
at these areas when the associated
control tower is closed. The intended
effect of this action is to clarify when
two-way radio communication with
these air traffic control towers is
required and to provide adequate Class
E airspace for instrument approach
procedures when these control towers
are closed.

DATES: Effective date: 0901 u.t.c., June
23, 1994,

Commerit date: Comments must be
received on or before June 16, 1994.
ADDRESSES: Send comments on the rule
in triplicate to:

Manager, Air Traffic Division, System
Management Branch, AGL-530, Docket No.
94~-AGL~16, Federal Aviation
Administration, 2300 East Devon Avenue,
Des Plaines, Illinois 60018. -

The official docket may be examined in the
Office of the Assistant Chief Counsel, Federal
Aviation Administration, 2300 E. Devon
Avenue, Des Plaines, Illinois.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Angeline D. Perri, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Hlinois
60018, telephone (708) 294-7571.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
and was not preceded by notice and
public procedure, comments are invited
on the rule. This rule will become
effective on the date specified in the
“DATES"” section. However, after the
review of the comments and, if the FAA
finds that further changes are
appropriate, it will initiate rulemaking
proceedings to extend the effective date
of the rule or amend the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall. regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) modifies the Class D airspace
areas at Greater Rockford Airport,
Rockford, IL, Cincinnati Municipal
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Airport Lunken Field, Cincinnati, OH,
Jackson County-Reynolds Field,
Jackson, M, Tri City International
Airport, Saginaw, MI, Cherry Capital
Alrf)ort. Traverse City, MI, Joe Foss
Field, Sioux Falls, SD, and Rochester
Municipal Airport, Rochester, MN, by
amending the areas’ effective hours to
coincide with the associated control
tower's hours of operation. This action
also establishes Class E airspace at these
areas when the associated control tower
is closed. Prior to Airspace
Reclassification, an airport traffic area
(ATA) and a control zone (CZ) existed
at these airports. However, Airspace
Reclassification, effective September 16,
1993, discontinued the use of the term
“airport traffic area” and “‘control
zone," replacing them with the
designation *‘Class D airspace.” The
former CZ was continuous, while the
former ATA was contingent upon the
operation of the air traffic control tower.
The consolidation of the ATA and CZ
into a single Class D airspace
designation makes it necessary to
modify the effective hours of the Class
D airspace to coincide with the control
tower’s hours of operation. This action
also establishes Class E airspace during
the hours the control tower is closed.
The intended effect of this action is to
clarify when two-way radio
communication with these air traffic
control towers is required and to
provide adequate Class E airspace for
instrument approach procedures when
these control towers are closed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class D and E airspace
designations are published in
Paragraphs 5000 and 6002, respectively,
of FAA Order 7400.9A dated June 17,
1993, and effective September 16, 1993,
which is incorporated by reference in 14
CFR 71.1 (58 FR 36298; July 6, 1993).
The Class D and E airspace designations
listed in this document will be
published subsequently in the Order.
Under the circumstances presented, the
FAA concludes that there is an
immediate need to modify these Class D
and establish these Class E airspace
areas in order to promote the safe and
efficient handling of air traffic in these
areas. Therefore, I find that notice and
public procedures under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED)]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1863 Comp.. p- 389;49 U.S.C. 106(3): 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 5000 General

* - - * *

AGLILD Rockford, IL [Revised]

Rockford, Greater Rockford Airport, IL

(lat. 42°11°46”N., long. 89°05'38"W.)
Greater Rockford ILS Localizer

(lat. 42°12°36"N., long,. 89°05'17"'W.)
GILMY LOM

(lat. 42°06'52"N., long. 89°05'55"W.)

That airspace extending upward from the
surface to and including 3,200 feet MSL
within a 4.4-mile radius of the Greater
Rockford Airport and within 1.8 miles each
side of the Greater Rockford Runway 36 ILS
localizer course, extending south from the
4.4-mile radius to the GILMY LOM. This
Class D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

L] * *® ® *

AGLOHD Cincinnati, OH [Revised]
Cincinnati Municipal Airport Lunken Field,
OH
(lat. 39°06712"N.. long. 84°25'07"W.)
That airspace extending upward from the
surface to and including 3,000 feet MSL
within a 4.1-mile radius of Cincinnati

Municipal Airport Lunken Field, excluding
that airspace within the Cincinnati/Northern
Kentucky International Airport, KY Class C
airspace area. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* ® * * *

AGLMID Jackson, MI [Revised]

Jackson County-Reynolds Field, MI

(lat. 42°15’35"N.,, long. 84°2734"W.)

That airspace extending upward from the
surface to and including 3,500 feet MSL
within a 4-mile radius of Jackson County-
Reynolds Field. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

AGLMID Saginaw, MI [Revised]

Saginaw, Tri City International Airport, Ml
(lat. 43°31’58"N., long. 84°04°47"W.)
That airspace extending upward from the

surface to and including 3,200 feet MSL

within a 4.8-mile radius of Tri-City

International Airport. This Class D airspace

area is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

AGLMID Traverse City, MI [Revised]

Traverse City, Cherry Capital Airport, Ml
(lat. 44°44°27”N., long. 85°34'57""W.)
That airspace extending upward from the

surface to and including 3,100 feet MSL

within a 4.4-mile radius of Cherry Capital

Airport. This Class D airspace area is

effective during the specific dates and times

established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

= L ~ ® *

AGLSDD Sioux Falls, SD [Revised]

Sioux Falls, Joe Foss Field, SD

(lat. 43°34'53”N., long. 96°44'30"W.)

That airspace extending upward from the
surface to and including 3,900 feet MSL
within a 4.4-mile radius of Joe Foss Field.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

* * * ® *

AGLMND Rochester, MN [Revised]

Rachester Municipal Airport, MN

(lat. 43°54’32"N., long. 92°29'53"W.)

That ajrspace extending upward from the
surface to and including 3,800 feet MSL
within a 4.2-mile radius of Rochester
Municipal Airport. This Class D airspace area
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is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* * * - -

Paragraph 6002 Class E airspace areas
designated as a surface area for an
airport

* * * L *

AGLILEz Rockford, IL [New]

Rockford, Greater Rockford Airport, IL

(lat. 42°11°46"N., long. 89°0538"W.}
Greater Rockford ILS Localizer

(lat. 42°12’36"N., long. 89°05"17"W.}
GILMY LOM

(lat. 42°06'52”N., long. 89°05'55"W.}

Within a 4.4-mile radius of the Greater
Rockford Airport and within 1.8 miles each
side of the Greater Rockford Runway 36 ILS
localizer course, extending south from the
4.4-mile radius to the GILMY LOM. This
Class E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

* - ~ * -~

AGLOHE2 Cincinnati, OH [New])

Cincinnati Municipal Airport Lunken Field,
OH

(lat. 39°06'12"N., long. 84°25'07"W.)

Within a 4.1-mile radius of Cincinnati
Municipal Airport Lunken Field, excluding
that airspace within the Cincinnati/Northern
Kentucky International Airport, KY, Class C
airspace area. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * -~

AGL MIE2 Jackson, MI [New]

Jackson County-Reynolds Field, MI

(lat. 42°15'35“N., long. 84°27°34"W.)

Within a 4-mile radius of Jackson County
Reynolds Field. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continueusly published in the
Airport/Facility Directory.

* * * - *

AGLMIE2 Saginaw, MI [New]

Saginaw, Tri City, International Airport, Ml
(lat. 43°31'58"N., long. 84°04'47'W.)
Within a 4.8-mile radius of Tri-City

International Airport. This Class E airspace

area is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

AGL MI E2 Traverse City, MI [New]

Traverse City, Cherry Capital Airport, MI
(lat. 44°44°27”N., long. 85°34'57"W.)

Within a 4.4-mile radius of Cherry Capital
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Pacility Directory.

* - - * *

AGLSDE2 Sioux Falls, SD [New]

Sioux Falls, Joe Foss Field, SD
(lat. 43°34’53"N., long. 96°44’30'W.)
Within a 4.4-mile radius of Joe Foss Field.

- This Class E airspace area is effective during

the specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

* ® » * *

AGL MN EZ2 Rochester, MN [New]
Rochester Municipal Airport, MN

(lat. 43°54"32”N., long. 92°29'53"W.)

Within a 4.2-mile radius of Rochester
Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.
* * - * *

Issued in Des Plaines, Illinois on May 5,
1994.
Roger Wall,
Manager, Air Traffic Division.
[FR Doc. 84-11718 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ACE-11]

Establishment of Class E Airspace
Areas

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule, request for
comments.

SUMMARY: This action establishes Class
E airspace areas at the Dubuque
Regional Airport, Iowa; Sioux City,
Sioux Gateway Airport, lowa; Waterloo
Municipal Airport, lowa; Fort
Leavenworth, Sherman Army Air Field,
Kansas; Fort Riley, Marshall Army Air
Field, Kansas; Hutchinson Municipal
Airport, Kansas; Manhattan Municipal
Airport, Kansas; Olathe, Johnson County
Executive Airport, Kansas; Olathe,
Johnson County Industrial Airport,
Kansas; Salina Municipal Airport,
Kansas; Topeka, Forbes Field, Kansas;
and Topeka, Philip Billard Airport,
Kansas. Presently, these areas are
designated as Class D airspace when the
associated control tower is in operation.
However, controlled airspace to the
surface is needed when the control

towers located at these areas are closed.
The intended effect of this action is to
provide adequate Class E airspace for
instrument flight rule (IFR) operations
when these control towers are closed.
DATES: Effective date: 0901 UTC, June
23, 1994. Comment date: Comments
must be received on or before June 16,
1994.

ADDRESSES: Send commerits on the rule
in triplicate to: Manager, Air Traffic
Division, ACE-500, Docket No. 94—
ACE-11, Federal Aviation
Administration, 601 East 12th Street,
Kansas City, Missouri 64106.

The official docket may be examined
at the Office of the Assistant Chief
Counsel for the Central Regional Office
at the address shown above between 9
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Dale L. Carnine, Airspace Specialist,
System Management Branch, ACE-
530b, Federal Aviation Administration,
601 East 12th Street, Kansas City,
Missouri 64106; telephone number:
(816) 426-3408.

SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule

Although this action is a final rule,
and was not proceeded by notice and
public procedure, comments are invited
on the rule. This rule will become
effective on the date specified in the
“DATES"” section. However, after the
review of the comments and, if the FAA
finds that further changes are
appropriate, it will initiate rulemaking
proceedings to extend the effective date
of the rule or amend the lation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
areas at Dubuque Regional Airport,
Iowa; Sioux City, Sioux Gateway
Airport, lowa; Waterloo Municipal
Airport, Jowa; Fort Leavenworth,
Sherman Army Air Field, Kansas; Fort
Riley, Marshall Army Air Field, Kansas;
Hutchinson Municipal Airport, Kansas;
Manhattan Municipal Airport, Kansas;
Olathe, Johnson County Executive
Airport, Kansas; Olathe, Johnson County
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Industrial Airport, Kansas; Salina
Municipal Airport, Kansas; Topeka,
Forbes Field, Kansas; and Topeka,
Philip Billard Airport, Kansas.
Currently, this airspace is designated as
Class D when the associated control
tower is in operation. Nevertheless,
controlled airspace to the surface is
needed for IFR operations at Dubuque
Regional Airport, lowa; Sioux City,
Sioux Gateway Airport, lowa; Waterloo
Municipal Airport, lowa; Fort
Leavenworth, Sherman Army Air Field,
Kansas; Fort Riley, Marshall Army Air
Field, Kansas; Hutchinson Municipal
Airport, Kansas; Manhattan Municipal
Airport, Kansas; Olathe, Johnson County
Executive Airport, Kansas; Olathe,
Johnson County Industrial Airport,
Kansas; Salina Municipal Airport,
Kansas; Topeka, Forbes Field, Kansas;
and Topeka, Philip Billard Airport,
Kansas, when the towers are closed. The
intended effect of this action is to
provide adequate Class E airspace for
[FR operations at these airports when
these control towers are closed. As
noted in the Airspace Reclassification
Final Rule, published in the Federal
Register on December 17, 1991, airspace
at an airport with a part-time control
tower should be designated as a Class D
airspace area when the control tower is
in operation, and as a Class E airspace
area when the control tower is closed
(56 FR 65645).

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designated
as surface areas for airports are
published in Paragraph 6002 of FAA
Order 7400.9A, dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298, July 6, 1993). The
Class E airspace designations listed in
this document will be published
subsequently in the Order. Under the
circumstances presented, the FAA
concludes that there is an immediate
need to establish these Class E airspace
areas in order to promote the safe and
efficient handling of air traffic in these
areas. Therefore, I find that notice and
public procedures under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
"significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have

a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 289; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is

*amended as follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an
airport.

- = * -

ACE IA E2 Dubuque, IA [New]

Dubuque Regional Airport, IA

(lat. 42°24’11” N, long. 90°42'33" W)

Within a 4.2-mile radius of Dubuque
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice of
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * - * -

ACE 1A E2 Sioux City, IA [New]

Sioux City, Sioux Gateway Airport, 1A

(lat. 42°24°10” N, long. 96°23°04” W)
South Sioux City, Martin Field, NE

(lat. 42°2715” N, long. 96°28°21” W)

Within a 4.3-mile radius of Sioux Gateway
Airport, excluding that airspace within a 1-
mile radius of the South Sioux City, Martin
Field. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice of
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* - » - *

ACE IA E2 Waterloo, IA [New]
Waterloo Municipal Airport, 1A

(lat. 42°33°25” N, long. 92°24'01* W)

Within a 4.3-mile radius of Waterloo
Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* - * -~ »

ACE KS E2 Fort Leavenworth, KS [New]

Fort Leavenworth, Sherman Army Air Field,
KS

(lat. 39°22°06” N, long. 94°54'53" W)

Within a 4-mile radius of Sherman Army
Air Field, excluding that airspace within the
Kansas City, MO, Class B airspace area. This
Class E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuousty
published in the Airport/Facility Directory.

bl - * - b

ACE KS E2 Fort Riley, KS [New]

Fort Riley, Marshall Army Air Field, KS

(lat. 39°0319” N, long. 96°45'52"” W)
Junction City, Freeman Field, KS

(lat. 39°02°36” N, long. 96°50°36” W)

Within a 3.7-mile radius of Marshall Army
Airfield; excluding that airspace within R-
3602B and excluding that airspace within a
1-mile radius of the Junction City, Freeman
Field. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

- - * * *

ACE KS E2 Hutchinson, KS [New]

Hutchinson Municipal Airport, KS

(lat. 38°03'56” N, long. 97°51'38” W)

Within a 4.3-mile radius of Hutchinson
Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

- - * * *

ACE KS E2 Manhattan, KS [New]

Manhattan Municipal Airport, KS

(lat. 39°08°27“ N, long. 96°40"15” W)

Within a 4.2-mile radius of Manhattan
Municipal Airport, excluding that airspace
within the Fort Riley, Marshall Army
Airfield, KS, Class D and E airspace area and
excluding that airspace within Restricted
Area R-3602B. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

- - * * -

ACE KS E2 Olathe, Johnson County Executive
Airport, KS [New]

Olathe, Johnson County Executive Airport,
KS
(lat. 38°50'51” N, long. 94°44°15” W)
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Within a 3.9-mile radius of Johnson County
Executive Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

= * ] * -

ACE KS E2 Olathe, Johnson County
Industrial Airport, KS [New]

Olathe, Johnson County Industrial Airport,
KS
(lat. 38°49'54" N, long. 94°53'24” W)
Olathe, Johnson County Executive Airport,
KS
(lat. 38°50'51” N, long. 94°44°15” W)
Within a 4.3-mile radius of Johnson County
industrial Airport; excluding that airspace
within the Johnson County Executive
Airport, KS, Class D and E airspace area and
excluding that airspace bounded on the north
by lat. 38°49°30” N and on the east by long.
94°56’30” W, This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

® L4 - * *

ACE KS E2 Salina, KS [New]

Salina Municipal Airport, KS

(lat. 38°47°30” N, long. 97°39'03" W)

Within a 4.9-mile radius of Salina
Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * - * -

ACE KS E2 Topeka, Forbes Field, KS [New]

Topeka, Forbes Field, KS

(lat. 38°57°01” N, long. 95°39'51” W)

Within a 4.6-mile radius of Forbes Field.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * L - *

ACE KS E2 Topeka, Philip Billard Airport, KS

[New]

Topeka, Philip Billard Municipal Airport, KS
(lat. 39°04°08” N, long. 95°37°21” W)
Within a 4-mile radius of Philip Billard

Municipal Airport, excluding that airspace

within the Topeka Forbes Field, KS, Class D

and E airspace area. This Class E airspace

area is effective during the specific dates and
times established in advance by a Notice to

Airmen. The effective date and time will

thereafter be continuously published in the

Alrport/Facility Director.

o * * * -

Issued in Kansas City, Missouri, on April
28, 1964.

Clarence E. Newbern,

Manager, Air Traffic Division, Central Region.
[FR Doc. 9411723 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No. 94-AGL~18]

Modification of Class D Airspace;
Bismarck, ND, Grissom AFB, IN,
Muskegon, MI, and Mansfield, OH.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This action modifies Class D
airspace areas at Bismarck Municipal
Airport, Bismarck, ND, Grissom Air
Force Base (AFB), IN, Muskegon County
Airport, Muskegon, MI, and Mansfield
Lahm Municipal Airport, Mansfield,
OH; by amending the areas’ effective
hours to coincide with the associated
control tower’s hours of operation. The
intended effect of this action is to clarify
when two-way radio communication
with these air traffic control towers is
required.

DATES: Effective date: 0901 UTC, June
23, 1994,

Comment date: Comments must be
received on or before June 16, 1994.
ADDRESSES: Send comments on the rule
in triplicate to: Manager, Air Traffic
Division, System Management Branch,
AGL-530, Docket No. 94-AGL~18,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 E, Devon Avenue,
Des Plaines, Illinois.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Angeline D. Perri, Air Traffic Division,
System Management Branch, AGL~530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294-7571.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
and as not preceded by notice and
public procedure, comments are invited
on the rule. This rule will become
effective on the date specified in the
“DATES" section. However, after the
review of the comments and if the FAA
finds that further changes are
appropriate, it will initiate rulemaking
proceedings to extend the effective date
to amend the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the

rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

The amendment to part 71 of the
Federal ‘Aviation Regulations (14 CFR
part 71) modifies the Class D airspace
areas at Bismarck Municipal Airport,
Bismarck, ND, Grissom AFB, IN,
Muskegon County Airport, Muskegon,
MI, and Mansfield Lahm Municipal
Airport, Mansfield, OH, by amending
the areas’ effective hours to coincide
with the associated control tower’s
hours of operation. Prior to Airspace
Reclassification, an airport traffic area
(ATA) and a control zone (CZ) existed
at these airports. However, Airspace
Reclassification, effective September 16,
1993, discontinued the use of the term
“airport traffic area” and “‘control
zone,” replacing them with the
designation “Class D airspace.” The
former CZ was continuous, while the
former ATA was contingent upon the
operation of the air traffic control tower.
The consolidation of the ATA and CZ
into a single Class D airspace :
designation makes it necessary to
modify the effective hours of the Class
D airspace to coincide with the control
tower’s hours of operation. The
intended effect of this action is to clarify
when two-way radio communication
with these air traffic control towers, is
required.

The coordinates for this airspace
docket are based on North American
Datum 83. Class D airspace designations
are published in Paragraphs 5000 of
FAA Order 7400.9A dated June 17,
1993, and effective September 16, 1993,
which is incorporated by reference in 14
CFR 71.1 (58 FR 36298; July 6, 1993).
The Class D airspace designations listed
in this document will be published
subsequently in the Order. Under the
circumstances presented, the FAA
concludes that there is an immediate
need to modify these Class D airspace
areas in order to promote the safe and
efficient handling of air traffic in these
areas. Therefore, I find that notice and
public procedures under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action" under
Executive Order 12866; (2) is not a
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“significant rule’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The autherity citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1893, and
effective September 16, 1993, is
amended as follows:

Paragraph 5000 General -

* * ® * »

AGL ND D Bismarck, ND [Revised]
Bismarck Municipal Airport, ND

(lat. 46°46'26" N., loag. 100°44°52” W.)

That airspace ex*ending upward from the
surface to and including 4,200 feet MSL
within a 4.8-mile racius of Bismarck
Municipal Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * - * *

AGL IN D Grissom AFB, IN [Revised] '

Grissom AFB, IN

(lat. 40°38'53" N., long. 86°09'08” W.)

That airspace extending upward from the
surface to and including 3,300 feet MSL
within a 4.5-mile radius of Grissom AFB.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

b * - *

AGL MI D Muskegon, Ml [Revised]

Muskegon County Airport, Ml

(lat. 43°10'10” N., long. 86°14’18” W.)

That airspace extending upward from the
surface to and including 3,100 feet MSL
within a 4.2-mile radius of Muskegon County
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * - * *

AGL OH D Mansfield, OH [Revised]

Mansfield Lahm Municipal Airport, OH

(lat. 40°49'17” N., long. 82°31°00” W.)
Mansfield VORTAC

(lat. 40°52°07” N., long. 82°3527” W.)

That airspace extending upward from the
surface to and including 3,800 feet MSL
within a 4.4-mile radius of the Mansfield
Lahm Airport, and within 1.7 miles each side
of the Mansfield VORTAC 307° radial
extending from the 4.4-mile radius to 4.8
miles northwest of the airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective dates and
times will thereafter be continuously
published in the Airport/Facility Directory.

- - * * -

Issued in Des Plaines, Illinois on May 5,
1994,

Roger Wall,

Manager, Air Traffic Division.

[FR Doc. 94-11721 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AGL-17]

Establishment of Class E Airspace
Areas; Waukegan, IL, Lafayette, IN,
Willoughby, OH, Mosinee, W, and La
Crosse, WI.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This action establishes Class
E airspace areas at Waukegan Regional
Airport, Chicago/Waukegan, IL, Purdue
University Airport, Lafayette, IN, Lost
Nation Airport, Willoughby, OH,
Central Wisconsin Airport, Mosinee,
WI, and La Crosse Municipal Airport, La
Crosse, WI. Presently, these areas are
designated as Class D airspace when the
associated control tower is in operation.
However, controlled airspace to the
surface is needed when the control
towers located at these areas are closed.
The intended effect of this action is to
provide adequate Class E airspace for
instrument flight rule (IFR) operations
when these control towers are closed.

DATES: Effective date: 0901 UTC, June
23, 1994.

Comment date: Comments must be
received on or before June 16, 1994.
ADDRESSES: Send comments on the rule
in triplicate to: Manager, Air Traffic
Division, System Management Branch,
AGL-530, Docket No. 94-AGL~17,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018,

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 E. Devon Avenue,
Des Plaines, Illinois.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Angeline D. Perri, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294-7571.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
and was not preceded by notice and
public procedure, comments are invited
on the rule. This rule will become
effective on the date specified in the
“DATES” section. However, after the
review of the comments and, if the FAA
finds that further changes are
appropriate, it will initiate rulemaking
proceedings to extend the effective date
of the rule or amend the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
areas at Chicago/Waukegan, IL,
Lafayette, IN, Willoughby, OH, Mosinee,
WI, and La Crosse, WL Currently, this
airspace is designated as Class D when
the associated control tower is in
operation. Nevertheless, controlled
airspace to the surface is needed for IFR
operations at Waukegan Regional
Airport, Chicago/Waukegan, IL, Purdue
University Airport, Lafayette, IN, Lost
Nation Municipal Airport, Willoughby,
OH, Central Wisconsin Airport,
Mosinee, W1, and La Crosse Municipal
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Airport, La Crosse, WI, when the control
towers are closed. The intended effect of
this action is to provide adequate Class
E airspace for IFR operations at these
airports when these control towers are
closed. As noted in the Airspace
Reclassification Final Rule, published in
the Federal Register on December 17,
1991, airspace at an airport with a part-
time control tower should be designated
as a Class D airspace area when the
control tower is in operation, and as a
Class E airspace area when the control
tower is closed (56 FR 65645).

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designated as surface areas for airports
are published in paragraph 6002 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designations listed in
this document will be published
subsequently in the Order. Under the
circumstances presented, the FAA
concludes that there is an immediate
need to establish these Class E airspace
areas in order to promote the safe and
efficient handling of air traffic in these
areas. Therefore, I find that notice and
public procedures under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) isnot a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since thisis a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6002—Class E airspace areas
designated as a surface area for an airport
* * * * *

AGL IL E2 Chicago/Waukegan, IL [NEW]

Chicago, Waukegan Regional Airport, IL
(lat. 42°25°20” N.,, long. 87°52'04” W.)
Within a 4-mile radius of the Waukegan

Regional Airport. This Class E airspace area

is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* " * * *

AGL IL E2 Lafayette, IN [NEW]

Lafayette, Purdue University Airport, IN
(lat. 40°24°44” N., long. 86°56'13” W.)
Within a 4.2-mile radius of Purdue

University Airport. This Class E airspace area

is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* *® * * -

AGL OH E2 Willoughby, OH [NEW]

Willoughby, Lost Nation Airport, OH
(lat. 41°41'02” N., long. 81°23'25” W.)
Within a 4-mile radius of the Lost Nation

Alrport. This Class E airspace area is effective

during the specific dates and times

established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

AGL WI E2 Mosinee, WI INEW]

Mosinee, Central Wisconsin Airport, WI
(lat. 44°46’42” N., long. 89°39'59” W.)
Within a 4.4-mile radius of Central

Wisconsin Airport. This Class E airspace area

is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

AGL W1 E2 La Crosse, WI [NEW]

La Crosse Municipal Airport, W1
(lat. 43°52°45” N., long. 91°15°23” W.)
Within a 4.4-mile radius of La Crosse

Municipal Airport. This Class E airspace area

is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective dates and times will

thereafter be continuously published in the

Airport/Facility Directory.

* - * =

Issued in Des Plaines, Illinois on May 5,
1994.

Roger Wall,

Manager, Air Traffic Division.

[FR Doc. 94-11720 Filed 5-12-94; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ACE-12]

Establishment of Class E Airspace
Areas.

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule; request for
comments.

SUMMARY: This action establishes Class
E airspace areas at the Cape Girardeau
Municipal Airport, Missouri; Columbia
Regional Airport, Missouri; Fort
Leonard Wood, Forney Army Airfield,
Missouri; Jefferson City Memorial
Airport, Missouri; Joplin Regional
Airport, Missouri; Kansas City,
Richards-Gebaur Airport, Missouri;
Knob Noster, Whiteman Air Force Base
(AFB), Missouri; Springfield Regional
Airport, Missouri; St. Joseph, Rosécrans
Memorial Airport, Missouri; St. Louis,
Spirit of St. Louis Airport, Missouri; arid
Grand Islend, Central Nebraska Regional
Airport, Nebraska. Presently, these areas
are designated as Class D airspace when
the associated control tower is in
operation. However, controlled airspac:
to the surface is needed when the
control towers located at these areas are
closed. The intended effect of this
action is to provide adequate Class E
airspace for instrument flight rule (IFR)
operations when these control towers
are closed.

DATES: Effective date: 0901 UTC, June
23, 1994,

Comment date: Comments must be
received on or before June 16, 1994.
ADDRESSES: Send comments on the rule
in triplicate to: Manager, Air Traffic
Division, ACE-500, Docket No, 94—
ACE-12, Federal Aviation
Administration, 601 East 12th Street,
Kansas City, Missouri 64106.

The official docket may be examined
at the Office of the Assistant Chief
Counsel for the Central Regional Office
at the address shown above between 9
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Dale L. Carnine, Airspace Specialist,
System Management Branch, ACE-
530b, Federal Aviation Administration,
601 East 12th Street, Kansas City,
Missouri 64106; telephone number:
(816) 426-3408.
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SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
and was not preceded by notice and
public procedure, comments are invited
on the rule. This rule will become
effective on the date specified in the
"DATES" section. Howeyer, after the
review of the comments and, if the FAA
finds that further changes are
appropriate, it will initiate rulemaking
proceedings to extend the effective date
of the rule or amend the regulation.

Comiments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
areas at the Cape Girardeau Municipal
Airport, Missouri; Columbia Regional
Airport, Missouri; Fort Leonard Wood,
Forney Army Airfield, Missouri;
Jefferson City Memorial Airport,
Missouri; Joplin Regional Airport,
Missouri; Kansas City, Richards-Gebaur
Airport, Missouri; Knob Noster,
Whiteman Air Force Base (AFB),
Missouri; Springfield Regional Airport,
Missouri; St. Joseph, Rosecrans
Memorial Airport, Missouri; St. Louis,
Spirit of St. Louis Airport, Missouri; and
Grand Island, Central Nebraska Regional
Airport, Nebraska. Currently, this
airspace is designated as Class D when
the associated control tower is in
operation. Nevertheless, controlled
airspace to the surface is needed for IFR
operations at the Cape Girardeau
Municipal Airpert, Missouri; Columbia
Regional Airport, Missouri; Fort
Leonard Wood, Forney Army Airfield,
Missouri; Jefferson City Memorial
Airport, Missouri; Joplin Regional
Airport, Missouri; Kansas City,
Richards-Gebaur Airport, Missouri;
Knob Noster, Whiteman Air Force Base
(AFB), Missouri; Springfield Regional
Alrport, Missouri; St. Joseph, Rosecrans
Memorial Airport, Missouri; St. Louis,
Spirit of St. Louis Airport, Missouri; and
Grand Island, Central Nebraska Regional
Airport, Nebraska, when the control
towers are closed. The intended effect of
this action is to provide adequate Class
E airspace for IFR operations at these
airports when these control towers are
closed. As noted in the Airspace

Reclassification Final Rule, published in

the Federal Register on December 17,
1991, airspace at an airport with a part-

time control tower should be designated

as a Class D airspace area when the
control tower is in operation, and as a
Class E airspace area when the control
tower is closed (56 FR 65645).

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designated as surface areas for airports
are published in Paragraph 6002 of FAA

Order 7400.9A, dated June 17, 1993, and

effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designations listed in
this document will be published
subsequently in the Order. Under the
circumstances presented, the FAA
concludes that there is an immediate
need to establish these Class E airspace
areas in order to promote the safe and
efficient handling of air traffic in these
areas. Therefore, I find that notice and
public procedures under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since thisis a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend.14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
- -~ - * -

ACE MO E2 Cape Girardeau, MO [New]

Cape Girardeau Municipal Airport, MO

(lat. 37°13'31” N, long. 89°34’14” W)

Within a 4.1-mile radius of the Cape
Girardeau Municipal Airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

- * * L -

ACE MO E2 Columbia, MO [New]

Columbia Regional Airport, MO

(lat. 38°49'05” N, long. 92°13'11” W)

Within a 4.3-mile radius of Columbia
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

® * * - L]

ACE MO E2 Fort Leonard Wood, MO [New]

Fort Leonard Wood, Forney Army Airfield,
MO

(lat. 37°44'31” N, long. 92°08'25” W)

Within a 4-mile radius of Forney Army
Airfield. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

- * » * -

ACE MO E2 Jefferson City, MO [New]

Jeiferson City Memorial Airport, MO

(lat. 38°35°28” N, long. 92°09°22” W)

Within a 4.1-mile radius of Jefferson City
Memorial Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

" * * » *

ACE MO E2 Joplin, MO [New]
Joplin Regional Airport, MO
(lat. 37°09'02” N, long. 94°29'54” W)
Within a 4.2-mile radius of Joplin Regional
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* ~ = * *
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ACE MO E2 Kansas City, Richards-Gebaur
Airport, MO [New]

Kansas City, Richards-Gebaur Airport, MO
(lat. 38°50738” N, long. 94°33'38" W)
Within a 4.3-mile radius of Richards-

Gebaur Alrport, excluding that airspace from

the surface to 1,700 feet MSL bounded on the

north by lat. 38°50°00” N. and on the east by
long. 94°36'00" W. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to

Airmen. The effective date and time will

thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

ACE MO E2 Knob Noster, MO [New]

Knob Noster, Whiteman AFB, MO

(lat. 38°4349” N, long. 93°32°53” W)
Whiteman TACAN

(lat. 38°44'09” N, long. 93°33°02" W)

Within a 4.6-mile radius of Whiteman AFB
and within 1.8 miles each side of the
Whiteman TACAN 185° radial extending
from the 4.6-mile radius to 6.1 miles south
of the TACAN. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

= L » - *

ACE MO E2 Springfield, MO [New]

Springfield Regional Airport, MO

(lat. 37°1439” N, long. 93°23"13" W)

Within a 4.2-mile redius of Springfield
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen, The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

- * * * *

ACE MO E2 St. Joseph, MO {New]

St. Joseph, Rosecrans Memorial Airport, Mo
(lat. 39°46°25 N, long. 94°54725” W)
Within a 4.2-mile radius of Rosecrans

Memorial Airport. This Class E airspace area

is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective date and time will

thereafter be continuously published in the

Airport/Facility Directory.

L » * " *

ACE MO E2 St. Louis, Spirit of St. Louis
Airport, MO [New]

Spirit of St. Louis Airport, MO

(lat. 38°39’43” N, long. 90°39°00” W)

Within a 4.3-mile radius of Spirit of St.
Louis Airport. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * -

ACE NE E2 Grand Island, NE {New]

Grand Island, Central Nebraska Regional
Airport, NE
(lat. 40°58°03” N, long. 98°18'31" W)

Within a 4.4-mile radius of the Central

- Nebraska Regional Airport. This Class E

airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.
* * * *

Issued in Kansas City, Missouri, on April
28, 1994.
Clarence E. Newbern,
Manager, Air Traffic Division, Central Region,
[FR Doc. 94-11728 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 91-AWA-3]
RIN 2120-AE48

Alteration of the Denver Class B
Airspace Area; CO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; delay of effective
date.

SUMMARY: On September 17, 1993, the
Federal Aviation Administration (FAA)
published a final rule altering the
Denver, CO, Class B airspace area. On
January 20, 1994, a correction to the
final rule was published to correct
certain airport reference point and
navigational aid (NAVAID) coordinates
for the new airport, and to reflect that
the Denver Very High Frequency
Omnidirectional Range (VOR) has been
upgraded to a Very High Frequency
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME)
facility. In view of further delay in the
opening date of the new Denver
International Airport, this action delays
the rule’s effective date indefinitely.
EFFECTIVE DATE: Effective May 13, 1994,
the effective date of the Final Rules at
58 FR 48722, as postponed at 58 FR
60552, as corrected at 59 FR 2953, and
as postponed at 59 FR 10744 (March 8,
1994), is delayed indefinitely.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Infermation Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION: On
September 17, 1993, the Federal
Aviation Administration (FAA)
published a final rule altering the
Denver, CO, Class B airspace area.
Subsequently, on November 17, 1993, a

delay of effective date was published
and on January 20, 1994, a correction to
the final rule was published to correct
an error in the coordinates for the
airport reference point and the
supporting NAVAID for the new Denver
International Airport, and to reflect that
the Denver VOR has been upgraded to

a VOR/DME facility. Most recently, the
FAA had delayed this rule until May 15,
1994. The official opening of the Denver
International Airport has now been
delayed indefinitely due to the
automatic baggage system difficulties.

Accordinng. Lghe effective date of the
alteration and correction of the related
Class B airspace area should be delayed
indefinitely. Once the opening date of
the new airport is determined, the FAA
will publish another rule indicating the
effective date of this rule.

Because the public needs to be made
aware of this delay immediately, notice
and public procedure are impracticable
and good cause exists for making this
action effective in less than 30 days.

In consideration of the foregoing,
effective May 13, 1994, the effective
date of the final rule altering the Denver,
CO, Class B airspace area (58 FR 48722;
September 17, 1993), as delayed at 58
FR 60552 (November 17, 1993), as
corrected at 59 FR 2953 (January 20,
1994), and as delayed at 59 FR 10744
(March 8, 1994), is delayed indefinitely.

Issued in Washington, DC, on May 10,
1994.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 94-11689 Filed 5-12-94; 8:45 am|]
BILLING CODE 4910-13-P

14 CFR Part 71

[Airspace Docket Nos. 91-ANM-14, 91—
ANM-16, 81-ANM-17, 83-ANM-1, 93-ANM-
2, 93-ANM-3, and 93-ANM-5]

Establishment of Class E Airspace and
Alteration of Class D and Class E
Airspace Areas, VOR Federal Airways
and Jet Routes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; delay of effective
date.

SUMMARY: On September 7, 9, and 10,
1993, the Federal Aviation
Administration (FAA) published final
rules altering the Class D airspace area
in Broomfield, CO; altering the Class D
airspace and establishing Class E
airspace in Aurora, CO; altering Class D
and Class E airspace areas in
Englewood, CO; altering the Class E
airspace area in Denver, CO; altering
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VOR Federal airways in Colorado,
Nebraska, and Wyoming; and altering jet
routes in Colorado, Idaho, Kansas,
Nebraska, South Dakota, Utah, and
Wyoming. These actions support the
new Denver International Airport
airspace reconfiguration. In view of the
delay in the opening date of the new
Denver International Airport, this action
delays the rules’ effective date
indefinitely.
EFFECTIVE DATE: Effective May 13, 1994,
the effective date of the final rules at 58
FR 47041, 58 FR 47371, 58 FR 47372,
58 FR 47373, 58 FR 47631, 58 FR 47633,
58 FR 47635, as postponed at 58 FR
60552, corrected at 59 FR 1472, 59 FR
5080, 59 FR 6217, and as postponed at
59 FR 10743 (March 8, 1994), is delayed
indefinitely.
FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.
SUPPLEMENTARY INFORMATION: On
September 7, September 9, and
September 10, 1993, the Federal
Aviation Administration (FAA)
published final rules altering and
establishing Class D and Class E
airspace areas, VOR Federal airways,
and jet routes to support the new
Denver International Airport airspace
reconfiguration. On January 11, 1994, a
correction was published on Airspace
Docket No. 91-ANM-14 to incorporate
a recent amendment to V=220 between
srand Junction, CO, and Meeker, CO.

Additionally, on February 3 and 10,
1994, corrections were published on J—-
54 in Airspace Docket No. 91-ANM-16
to reinstate a segment from Cherokee,
WY, to Laramie, WY. Most recently, the
FAA had delayed these rules until May
15, 1994. The official opening of the
Denver International Airport has been
delayed indefinitely due to the
automatic baggage system difficulties.
Accordingly, the effective date of the
related final rules should be delayed
indefinitely. Once the opening date of
the new airport is determined, the FAA
will publish another rule indicating the
effective date of these rules. A

Because the public needs to be made
aware of this delay immediately, notice
and public procedure are impracticable
and good cause exists for making this
action effective in less than 30 days.

In consideration of the foregoing,
effective May 13, 1994, the effective
date of Airspace Docket No. 93—ANM-~

1 modifying the Class D airspace area in
Broomfield, CO (58 FR 47041;
September 7, 1993); Airspace Docket
No. 93-ANM-2 modifying the Class D
airspace area and establishing a Class E
airspace area in Aurora, CO (58 FR
47371; September 9, 1993); Airspace
Docket No. 93—ANM-3 modifying the
Class D and Class E airspace areas in:
Englewood, CO (58 FR 47372;
September 9, 1993); Airspace Docket
No. 93—-ANM-5 modifying the Class E
airspace areas at the Denver Centennial
Airport, CO, Denver, CO, and Erie, CO
(58 FR 47373; September 9, 1993);
Airspace Docket No. 91-ANM-14
altering VOR Federal airways in
Colorado, Nebraska, and Wyoming (58
FR 47631; September 10, 1993) as
corrected at 59 FR 1472 (January 11,
1994); Airspace Docket No. 91-ANM-16
altering jet routes in Colorado, Idaho,
Kansas, Nebraska, South Dakota, Utah,
and Wyoming (58 FR 47633; September
10, 1993) as corrected at 59 FR 5080
(February 3, 1994) and 59 FR 6217
(February 10, 1994); Airspace Docket
No. 91-ANM-17 altering VOR Federal
airways in Colorado and Wyoming (58
FR 47635; September 10, 1993), and as
postponed at (59 FR 10743; March 8,
1994); are delayed indefinitely.

Issued in Washington, DC, on May 10,
1994.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Doc. 94-11687 Filed 5-12-94; 8:45 am)
BILLING CODE 4910-13-P

14 CFR Part. 71
[Airspace Docket No. 93-ANM-20]

Alteration of Jet Route J-171;
Colorado

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; delay of effective
date.

SUMMARY: On January 12, 1994, the
Federal Aviation Administration (FAA)
published a final rule altering Jet Route
J-171 from Tobe, CO, to Hugo, CO. This
action accommodated the new Denver
International Airport airspace
reconfiguration. In view of the delay in
the opening date of the new Denver
International Airport, this action delays
the rule’s effective date indefinitely.
EFFECTIVE DATE: Effective May 13, 1994,
the effective date of the Final Rule at 59
FR 1619, and as postponed at 59 FR
10744 (March 8, 1994), is delayed
indefinitely.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and

Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION: On
January 12, 1994, the Federal Aviation
Administration (FAA) published a final
rule altering Jet Route J-171 from Tobe,
CO, to Hugo, CO, to accommodate the
new Denver International Airport
airspace reconfiguration. Most recently,
the FAA had delayed this rule until May
15, 1994. The official opening of the
Denver International Airport has been
delayed indefinitely due to the
automatic baggage system difficulties.
Accordingly, the effective date of this jet
route alteration should be delayed
indefinitely. Once the opening date of
the new airport is determined, the FAA
will publish another rule indicating the
effective date of this rule.

Because the public needs to be made
aware of this delay immediately, notice
and public procedure are impracticable
and good cause exists for making this
action effective in less than 30 days.

In consideration of the foregoing,
effective May 13, 1994, the effective
date of the final rule altering the Jet
Route J-171, (59 FR 1619; January 12,
1994) as delayed at 59 FR 10744 (March
8, 1994), is delayed indefinitely.

Issued in Washington, DC, on May 10,
1994.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 94-11688 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-p

14 CFR Part 91

[Docket No. 27583; Amendment No. 91-239]

Special Visual Flight Rules (SVFR);
Denver, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: On January 19, 1994, the
Federal Aviation Administration (FAA)
published a final rule to amend
appendix D, part 91 of the Federal
Aviation Regulations to accurately
reflect the name of the new Denver,
Colorado airport. In view of the delay in
the opening date of the Denver
International Airport, this action delays
the rule’s effective date indefinitely.
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EFFECTIVE DATE: Effective May 13, 1994,
the effective date of the Final Rule at 59
FR 2918, as corrected at 59 FR 6547, as
postponed at 59 FR 10958 (March 9,
1994), is delayed indefinitely.

FOR FURTHER INFORMATION CONTACT:
Ellen E. Crum, Air Traffic Rules Branch
(ATP-230), Airspace-Rules and
Aeronautical Information Division, Air
Traffic Rules and Procedures Service,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION: On
January 19, 1994, the Federal Aviation
Administration (FAA) published a final
rule intending to indicate in sections 1
and 3 of appendix D, 14 CFR part 91
that on March 9, 1994 the new Denver
International Airport will open,
replacing the Stapleton International
Airport (Amendment No, 91-236; 59 FR
2918). In the amendment, however, the
FAA inadvertently indicated that the
word “Stapleton’ should be replaced
with the word “International.” The FAA
issued a correcting amendment on
February 11, 1994 (59 FR 6547). Most
recently, the FAA had delayed this rule
until May 15, 1984. The official opening
of the Denver International Airport has
been delayed indefinitely due to the
automatic baggage system difficulties.
Accordingly, the effective date of this
name change is delayed indefinitely.
Once the opening date of the new
airport is determined, the FAA will
publish another rule indicating the
effective date of this rule.

Because the public needs to be made
aware of this delay immediately, notice
and public procedure are impracticable
and good cause exists for making this
action effective in less than 30 days.

In consideration of the foregoing,
effective May 13, 1994, the effective
date of the final rule amending the name
of the new Denver, Colorado, airport in
appendix D of 14 CFR part 91 (59 FR
2918; January 19, 1994) and the final
rule correction (59 CFR 6547, February
11, 1994) as postponed at 59 FR 10958
(March 19, 1994), is delayed
indefinitely.

Issued in Washington, DC, on May 10,
1994.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 94-11690 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 27713; Amdt. No. 1597]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments E

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,

Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, 1 find that notice
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and public procedure before adopting
these SIAPs are unnecessary,
impracticable, and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“‘significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC on April 22,
1994.

Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
87.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective July 21, 1994

Houston, TX, Ellington Field, VOR/DME OR
TACAN RWY 4, Amdt 3

Houston, TX, Ellington Field, VOR/DME OR
TACAN RWY 17R, Amdt 3

Houston, TX, Ellington Field, VOR/DME OR
TACAN RWY 22, Amdt 2, Cancelled

Houston, TX, Ellington Field, VOR OR
TACAN RWY 22, Amdt 2

Houston, TX, Ellington Field, VOR/DME OR
TACAN RWY 35L, Amdt 3

Houston, TX, Ellington Field, ILS RWY 17R,
Amdt 3

Houston, TX, Ellington Field, ILS RWY 22,
Amdt 1

Houston, TX, Ellington Field, ILS RWY 35L,
Amdt 3

* * * Effective June 23, 1994

Cross City, FL, Cross City, VOR RWY 31,
Amdt 17

Fernandina Beach, FL, Fernandina Beach
Muni, RADAR-1, Amdt 4

New Port Richie, FL, Tampa Bay Executive,
VOR-A, Amdt 1A, Cancelled

West Palm Beach, FL, Palm Beach County
Park, VOR RWY 15, Amdt 2

Perry, GA, Perry-Fort Valley, VOR-A, Amdt
4

Perry, GA, Perry-Fort Valley, LOC RWY 38,
Ori

8
Perry, GA, Perry-Fort Valley, NDB RWY 36,
Amdt 2
Kamuela, HI, Kamuela/Waimea-Kohala,
VOR-A, Amdt 10, Cancelled
Kamuela, HI, Kamuela/Waimea—Kohala, VOR
RWY 4, Amdt 11, Cancelled
Junction City, KS, Freeman Field, NDB-B,
Amdt 3
Louisville, KY, Standiford Field, VOR OR
TACAN RWY 29, Amdt 22
Louisville, KY, Standiford Field, NDB RWY
1, Amdt 8
Louisville, KY, Standiford Field, NDB RWY
29, Amdt 19
Louisville, KY, Standiford Field, NDB RWY
32, Amdt 15 .
Louisville, KY, Standiford Field, ILS RWY 1,
Amdt 11
Louisville, KY, Standiford Field, ILS RWY
19, Amdt 9
Louisville, KY, Standiford Field, JLS RWY
29, Amdt 22
Louisville, KY, Standiford Field, RADAR-1,
Amdt 25
Detroit, MI, Detroit Metropalitan Wayne
County, ILS RWY 3L, Amdt 14
Manistee, MI, Manistee Co.—Blacker, VOR
OR GPS RWY 9, Amdt 11
Manistee, MI, Manistee Co.—Blacker, VOR
OR GPS RWY 27, Amdt 11
Manistique, MI, Schoolcraft County,
VOR OR GPS RWY 28, Amdt 8
Harrisonville, MO, Lawrence Smith
Memorial, VOR/DME RWY 35, Orig
Laconia, NH, Laconia Muni, LOC RWY 8,
Amdt 9
Laconia, NH, Laconia Muni, NDB OR GPS
RWY 8, Amdt 8
Portland, OR, Portland Intl, VOR/DME RWY
20, Orig
The Dalles, OR, The Dalles Muni, VOR/
DME-A, Amdt 4 ;
Amarillo, TX, Amarillo Intl, VOR RWY 22,
Amdt 25
Amarillo, TX, Amarillo Intl, LOC BC RWY
22, Amdt 17

Amarillo, TX, Amarillo Intl, NDB RWY 4,
Amdt 16

Amarillo, TX, Amarillo Intl, ILS RWY 4,
Amdt 21

Amarillo, TX, Amarillo Intl, RADAR-1,
Amdt 15

Amarillo, TX, Tradewind, NDB-A, Amdt 13

Amarillo, TX, Tradewind, VOR/DME RNAV
RWY 35, Amdt 8

Moses Lake, WA, Grant County, VOR RWY
4, Amdt 5

Moses Lake, WA, Grant County, VOR RWY
14L, Amdt 10A, Cancelled

Moses Lake, WA, Grant County, VOR 1 RWY
14L, Orig

Moses Lake, WA, Grant County, VOR 3 RWY
14L, Orig

Moses Lake, WA, Grant County, VOR RWY
22, Amdt 4

Moses Leke, WA, Grant County, VOR RWY
32R, Amdt 19

Moses Lake, WA, Grant County,, NDB RWY
32R, Amdt 16

Moses Lake, WA, Grant County, ILS RWY
32R, Amdt 18

Moses Lake, WA, Grant County, RNAV RWY
21, Amdt 8A, Cancelled

Moses Lake, WA, Grant County, VOR/DME
RNAV RWY 22, Orig

Wenatchee, WA, Pangborn Memorial, VOR—
A, Amdt 7

* * * Effective May 26, 1994

Mapleton, 1A, Mapleton Muni, NDB RWY 20,
Amdt 4
Baldwin, MI, Baldwin Muni, VOR/DME-A,
Amdt 1
Newark, NJ, Newark Intl, VOR RWY 11, Orig
Montgomery, NY, Orange County, VOR RWY
8, Amdt 7
Montgomery, NY, Orange County, LOC RWY
3, Amdt 4
Montgomery, NY, Orange County, NDB RWY
3, Amdt 2
Red Hook, NY, Sky Park, VOR RWY 1, Amdt
5 .
Columbus, OH, Rickenbacker, VOR RWY
23L, Amdt 6, Cancelled
Norwalk, OH, Norwalk-Huron County, VOR-
A, Amdt 5
Ravenna, OH, Portage County, VOR-A, Amdt
5
Ravenna, OH, Portage County, VOR/DME
RNAV RWY 27, Amdt 2
Ashland, VA, Hanover County Muni, VOR
RWY 16, Amdt 2, Cancelled
Ashland, VA, Hanover County Muni, LOC
RWY 186, Orig, Cancelled
Ashland, VA, Hanover County Muni, NDB
RWY 16, Amdt 1, Cancelled
Richmond/Ashland, VA, Hanover County
Muni, VOR RWY 16, Orig
Richmond/Ashland, VA, Hanover County
Muni, LOC RWY 16, Orig )
Richmond/Ashland, VA, Hanover County
Muni, NDB RWY 16, Orig
Appleton, WI, Outagamie County, VOR/DME
RWY 3, Amdt 8
Appleton, WI, Outagamie County, LOC BC
RWY 11, Amdt 1
Appleton, WI, Outagamie County, NDB RWY
3, Amdt 14
Appleton, WI, Outagamie County, NDB RWY
29, Orig
Appleton, WI, Outagamie County, ILS RWY
3, Amdt 16
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Appleton, W1, Outagamie County, ILS RWY
29, Amdt1

Eagle River, W1, Eagle River Union, VOR/
DME RWY 4, Amdt 1

Eagle River, W1, Eagle River Union, NDB
RWY 22, Amdt 5

[FR Doc. 94-11722 Filed 5-12-94; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 97
[Docket No. 27741; Amdt. No. 1600]
Standard-instrument Approach

Procedures; Miscellaneous
Amendments =

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such a the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located. g

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale

by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402,

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260~
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identified
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria

contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are unnecessary,
impracticable, and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, there?ore—(l) isnota |
“significant regulatory action” under
Executive Order 12866; (2) isnot a
“significant rule’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 12 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC on May 6, 1994.
Thomas C. Accardi,

Director, Flight Standards Service.

Adaption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§97.23, §7.25, §7.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
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LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs:
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* = *Effective June 23, 1994

Sitka, AK, Sitka, LDA/DME RWY 11, Amdt.
13

Arcata-Eureka, CA, Arcats, ILS/DME RWY
32, Orig.

Burbank, CA, Burbank-Glendale-Pasadena,
LOC RWY 8, Amdt. 2, Cancelled

Burbank, CA, Burbank-Glendale-Pasadens,
ILS RWY 8, Amdt. 36

Monterey, CA, Monterey Peninsula, NDB
RWY 10R, Amdt. 11

Monterey, CA, Monterey Peninsula, ILS RWY
10R, Amdt. 25

Oxnard, CA, Oxnard, VOR RWY 7, Amdt. 12
Cancelled

Oxnard, CA, Oxnard, VOR/DME RWY 7,
Orig.

Oxnard, CA, Oxnard, VOR RWY 25, Amdt. 8

Oxnard, CA, Oxnard, ILS RWY 25, Amdt. 8

Longmont, CO, Vance Brand, VOR/DME-A,
Orig.

Lafayette, IN, Purdue University, VOR-A,
Amdt. 25

Lafayette, IN, Purdue University, NDB RWY
10, Amdt. 12

Lafayette, IN, Purdue University, ILS RWY
10, Amdt. 10

Lafayette, IN, Purdue University, VOR/DME
RNAV RWY 28, Amdt. 5

Sibley, 1A, Sibley Muni, NDB RWY 17, Amdt.
1

Sibley, IA, Sibley Muni, NDB RWY 35, Amdt.
1

Burlington, KS, Coffey County, NDB OR GPS
RWY 38, Amdt. 1

Chanute, KS, Chanute Martin Johnson, VOR
OR GPS-A, Amdt. 9

Chanute, KS, Chanute Martin Johnson, VOR/
DME RNAV OR GPS RWY 36, Amdt. 3

Larned, KS, Larned-Pawnee County, NDB
RWY 17, Amdt. 2

Manhattan, KS, Manhattan Muni, VOR-F,
Amdt. 4A, Cancelled

Manhattan, KS, Manhattan Muni, VOR/DME
OR GPS-F, Orig.

Manhattan, KS, Manhattan Muni, VOR-H,
Amdt. 14

Manhattan, KS, Manhattan Muni, VOR OR
GPS RWY 3, Amdt. 17

Manhattan, KS, Manhattan Muni, NDB OR
CPS-A, Amdt. 19

Manhattan, KS, Manhattan Muni, ILS RWY 3,
Amdt. 6

Neodesha, KS, Neodesha Muni, VOR RWY 2,
Amdt. 2

Parsons, KS, Tri-City, VOR RWY 13, Amdt.
B

Parsons, KS, Tri-City, NDB RWY 17, Amdt.
8

Parsons, KS, Tri-City, NDB RWY 35, Amdt.
5

Parsons, KS, Tri-City, VOR/DME RNAV RWY
17, Amdt. 5

Parsons, KS, Tri-City, VOR/DME RNAV RWY
35, Amdt. 5

Louisville, KY, Bowman Field, NDB OR GPS
RWY 32, Amdt. 15

Leesville, LA, Leesville, NDB RWY 35, Orig.

Chillicothe, MO, Chillicothe Muni, NDB
RWY 14, Amdt. 7

Warrenburg, MO, Skyhaven, VOR/DME-A,
Orig.

Portsmouth, NH, Pease International
Tradeport, VOR OR TACAN OR GPS RWY
16, Amdt. 2

Albuquerque, NM, Albuquerque Intl, VOR
OR TACAN RWY 8, Amdt. 19

Albuquerque, NM, Albuquerque Intl, NDB
RWY 17, Orig. Cancelled

Albuquerque, NM, Albuquerque Intl, NDB
RWY 35, Amdt. 7

Albuquerque, NM, Albuquerque Intl, ILS
RWY 8, Amdt. §

Newburgh, NY, Stewart Intl, NDB RWY 9,
Amdt. 8

Newburgh, NY, Stewart Intl, ILS RWY 9,
Amdt. 7

New York, NY, John F. Kennedy Intl, ILS
RWY 4L, Amdt. 8

Bradford, PA, Bradford Regional, VOR/DME
RWY 14, Amdt. 8

Newport, RI, Newport State, VOR/DME OR
GPS RWY 16, Amdt. 4 Cancelled

Newport, Rl, Newport State, VOR/DME OR
GPS RWY 16, Orig.

Newport, RI, Newport State, LOC RWY 22,
Amdt. 7

North Kingstown, RI, Quonset State, VOR
RWY 34, Orig.

Paris, TN, Henry County, SDF RWY 2, Amdt.
2A, Cancelled

Paris, TN, Henry County, ILS RWY 2, Orig.

Canadian, TX, Hemphill County, NDB RWY
4, Amdt. 3

Canadian, TX, Hemphill County, NDB RWY
22, Amdt. 3

Childress, TX, Childress Muni, VOR RWY 35,
Amdt. 9

Everett, WA, Snohomish County (Paine F1d),
VOR-B, Orig.

Everett, WA, Snohomish County (Paine Fld),
VOR-C, Orig., Cancelled

Manitowoc, WI, Manitowoc County, VOR OR
GPS RWY 17, Amdt. 14

Manitowoc, WI, Manitowoc County, VOR OR
GPS RWY 35, Amdt. 13

Manitowoc, W1, Manitowoc County, ILS
RWY 17, Amdt. 3

Cheyenne, WY, Cheyenne, VOR OR TACAN-
A, Amdt. 9

* * * Effective May 26, 1994 .

Baltimore, MD, Baltimore-Washington Intl,
LOC RWY 10, Orig,

Appleton, MN, Appleton Muni, NDB RWY
13, Orig.

* * * Effective May 04, 1994

Kingston, NY, Kingston-Ulster, VOR OR
GPS-A, Amdt. 1

* * * Effective April 21, 1994

San Francisco, CA, San Francisco Intl, LDA/
DME RWY 28R, Amdt. 4
Note: The FAA Published an Original GPS

Procedure in TL 94-09 Dated April 8, 1994,

Page 7, Under the Effective Date of May 26,

1994. The GPS RWY 35 Original Procedure

is Hereby Rescinded.

Mount Sterling, KY-Mount Sterling-
Montgomery County, NDB RWY 21, Amdt.
1 and NDB RWY 3, Amdt. 1, are Hereby
Rescinded Published in TL94-8. The Procs

will be Readvertised Proposed Eff 18 Aug
94,

[FR Doc. 94-11726 Filed 5-12-94; 8:45 am])
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 27742; Amdt. No. 1601]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP,

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA~
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
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Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:

Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete

» regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical, Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
Provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports.

This amendment to part 97 contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National Airspace
System or the application of new or
revised criteria. All SIAP amendments
in this rule have been previously issued
by the FAA in a National Flight Data
Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS, Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists

for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC on May 6, 1994,
Thomas C. Accardi,

Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 87
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

Effective State

Airport

FDC No. SIAP

02/01/84 | FL

Tampa Intl

02/01/94 | FL

Tampa Intl

03/17/94 | AK

Ketchikan Intl

03/17/94 | AK

‘| Ketchikan Intl

04/21/94 | OH

Akron-Canton Regional

04/28/94
04/28/94
04/28/94

FL
LA
LA

04/28/94 | Ml Escanaba

New Oreans ......ccoue

Craig Muni
New Orleans Intl/Moisant Fid .....
New Orleans Intl/Moisant Fid

Deita County

04/28/94 | MI Escanaba

\
04/28/94

PA Hazleton

Hazleton Muni .

04/28/94
04/28/94

PA
PA

Hazleton
Hazleton ....

Hazleton Muni .
Hazleton Muni

ILS RWY 18L AMDT 38A...

LOC BC RWY 36R, AMDT 19A...

NDB/DME-A AMDT 6A...

ILS/DME~1 RWY 11 AMDT 5B...

ILS RWY 19 AMDT §...

ILS RWY 32, AMDT 2B...

NDB RWY 10 AMDT 25...

ILS RWY 10/CAT II, Il AMDT
1A...

ILS /DME RWY 9 AMDT 4...

LOC/DME BC RWY 27 AMDT
3...

VOR RWY 28 AMDT 8A...

VOR RWY 10 AMDT 10A...

LOC RWY 28 AMDT 5...

4/0591
4/0593
4/1335
4/1338
4/1805
4/1915
4/1928
4/1991

4/1916
4/1917

4/1877
4/1879
4/1906
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Effective State

Airport

FDC No. SIAP

04/28/94
04/28/94
04/28/94
04/29/94

Summerville
Cotulla

Berkely County
Orangeburg Muni ....
Dorchester County
Cotulla-La Salle County ..

05/04/24
05/04/94

Houma-Terrebonne

05/04/94
05/04/94
05/04/24

Houma-Terrebonne

Houma-Terrebonne
Houma-Terrebonne
Houma-Terrebonne

05/04/94

Houma-Terrebonne

05/04/94
05/04/94
05/05/94
05/05/94

Rutherfordton
Louisburg

85555555 5 58384

Thibodaux Muni
Rutherford County ....
Franklin Co, ..............
Orangeburg Muni

4/1883
4/1884
4/1885
4/1962
4/2000

4/2003

4/2004
4/2005
4/2008
4/2026

2001

NDB RWY 5 AMDT2...

NDB RWY § ORIG...

NDB RWY 5 ORIG...

VOR-A AMDT 11...

COPTER VOR/DME 117 AMDT

3...
VOR/DME RNAV RWY 36 AMDT
4..
NDB RWY 18 AMDT 4...
VOR/DME RWY 30 AMDT 11...
ILS RWY 18 AMDT 3...
VOR RWY 12 AMDT 4...
4/VOR-A AMDT 1...
NDB RWY 36 AMDT 4...
VOR/DME-A ORIG...
VOR RWY 5 AMDT 4...

Ketchikan

Ketchikan Intl
Alaska
NDB/DME-A AMDT 6A . . .
Effective: 03/17/94

FDC 4/1335/KTN/ FI/P Ketchikan
Intl, Ketchikan, AK. NDB/DME-A
AMDT 6A . . . CHG TRML RTE to read
. . . ANN R-296 (IAF) to ANN R-300
VIA 30 DME ARC ALT 6000; ANN R-
300 to CM] BRG 289 DEG (NOPT) VIA
30 DME ARC ALT 4300. This becomes
NDB/DME-A AMDT 6B.

Ketchikan

Ketchikan Intl

Alaska

ILS/DME-1 RWY 11 AMDT 5B . . .
Effective: 03/17/94

FDC 4/1336/KTN/ F1/P Ketchikan
Intl, Ketchikan, AK. ILS/DME~1 RWY
11 Amdt 5B . . . CHG TRML Rte to
Read . . . ANN to 30 DME ARC VIA
ANN-R-296/30NM ALT 7000; ANN R—-
296 (IAF) to ANN R-300 VIA 30 DME
ARC ALT 6000; ANN R-300 TO I-ECH
LOC (NOPT) VIA 30 DME ARC ALT
4300. This Becomes ILS/DME-1 RWY
11 AMDT 5C.

Tampa

Tampa Intl

Florida

ILS RWY 18L AMDT 38A. . .
Effective: 02/01/94

FDC 4/0591/TPA/ FI/P Tampa Intl,
Tampa, FL. ILS RWY 18L AMDT 38A
. . . S~ILS 18L DH 330 HAT 304 all
CATS. S-LOC 18L FAF to map
distances 5.1 NM. Change notes to read
- . . ILS UNUSBL DH/MAP inbound. S—
ILS VIS increased to RVR 5000 FOR
INOP SSALR. CAT E S-LOC VIS
increased to 1% miles for INOP SSALR.

This becomes ILS RWY 18L, AMDT
38B.

Tampa
Tampa Intl

Florida
LOC BCRWY 36R, AMDT 19A. . .
Effective: 02/01/94

FDC 4/0593/TPA/ FI/P Tampa Intl,
Tampa, FL. LOC BC RWY 36R, AMDT
19A . . . Delete Hold-in Lieu of
Procedure Turn IAF AT SOBAY INT.
Profile starts at Sobay Int. Change note
toread . . . Radar and ADF Required.
This becomes LOC BC RWY 36R, AMDT
19B.

Jacksonville

Craig Muni
Florida
ILS RWY 32, AMDT 2B. . .
Effective: 04/28/94

FDC 4/1915/CRG/ F1/P Craig Muni,
Jacksonville, FL. ILS RWY 32, AMDT 2B
. . . Middle marker commissioned. GS
ALT AT MM 235. Distance to THLD
From MM 0.43. This becomes ILS RWY
32 AMDT 2C.

New Orleans

New Orleans Intl/Moisant FLD
Louisiana
NDB RWY 10 AMDT 25. . .
Effective: 04/28/94

FDC 4/1928/MSY/ FI/P New Orleans
Intl/Mdisant FLD, New Orleans, LA.
NDB RWY 10 AMDT 25. . . CHG
TRML RTE RADIAL/CRS From /TBD/
VORTAC to Turtl Int from 027 to 031.
This is NDB RWY 10 AMDT 25A.

New Orleans

New Orleans Intl/Moisant Fld
Louisiana
ILSRWY 10 /CATII, Il AMDT 1A. . .
Effective: 04/28/94

FDC 4/1991/MSY/ F1/P New Orleans
Intl/Moisant Fld, New Orleans, LA, ILS
RWY 10/CATII, Il AMDT 1A . . . CHG
TRML RTE RADIAL/CRS from /TBD/
VORTAC to Turtl Int from 027 to 031.
This is ILS RWY 10 /CAT II, IIl Amdt
1B.

Houma
Houma-Terrebonne

COPTER VOR/DME 117 AMDT 3. . ,
Effective: 05/04/94

FDC 4/2000/HUM/ F1/P Houma-
Terrerbonne, Houma, LA. Copter VOR/
DME 117 AMDT 3. . . CHG TRML
RTES . . ./TBD/ VORTAC /IAF/ TO
/TBD/ VORTAC R-121.31/5.00 DME; R—
268/5.00 DME /TBD/ VORTAC CCW
/1AF/ TO /TBD/ VORTAC R-121.31/
5.00 DME; AND /TBD/ VORTAC R-
121.31/5.00 DME TO /TBD/ VORTAC
R-121.31/8.00 DME. Chg final
Approach CRS to 121.31. FAF to TBD
R-121.31/8.00 DME. MIN ALT AT TBD
R-121.31/5.00 DMC 1800 and TBD R—-
121.31/8.00 DME 1200. Map to TBD R~
121.31/10.15 DME. CHG Name of PROC
TO Copter VOR/DME 121 AMDT 3.
CHG missed Approach Instructions To
Read . . . Climb To 1800 VIA /TBD/
VORTAC R-121.50 to Bourg Int/16.3
DME and hold. CHG missed Approach
Holding . . . Hold SE, RT, 302 IBND.
This is copter VOR/DME 121 AMDT 3A.

Thibodaux

Thibodaux Muni
Louisiana
VOR-A AMDT 1...
Effective: 05/04/94

FDC 4/2001/LA37/ FI/P Thibodaux
Muni, Thibodaux, LA. VOR-A AMDT
1...CHG /TBD/ VORTAC PROC turn
outbound radial to 175.72. CHG /TBD/
VORTAC PROC turn IBND radial to
355.72. CHG Final Approach CRS to
355,72 CHG MSA sector radial to 324
and 054. This is VOR-A AMDT 1A.

Houma

Houma-Terrebonne
Louisiana
VOR/DME RNAV RWY 36 AMDT 4...
Effective: 05/04/94

FDC 4/2003/HUM/ F1/P Houma-
Terrebonne, Houma, LA. VOR/DME
RNAV RWY 36 AMDT 4...CHG missed
approach holding to... Hold SE, RT, 302
IBND. CHG /TBD/ VORTAC radial to
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Caboo WP to 122.92. CHG/TBD/
VORTAC radial to Bourg WP R-121.50.
This is VOR/DME RNAV RWY 36
AMDT 4A.

Houma

Houma-Terrebonne
Louisiana

NDB RWY 18 AMDT 4...
Effective: 05/04/94

FDC 4/2004/HUM/ FU/P Houma-
Terrebonne, Houma, LA. NDB RWY 18
AMDT 4...CHG TRML RTE from /TBD/
VORTAC to HU LOM to 088.35. CHG
missed approach instructions to read...
Climb to 1100 then climbing left turn to
1800 VIA TBD R-122 to Bourg Int/16.3
DME and hold. CHG missed approach
holding to... Hold SE, RT, 302 IBND.
CHG /TBD/ VORTAC radial to Bourg Int
to R-121.50, This is NDB RWY 18
AMDT 4A.

Houma

Houma-Terrebonne

Louisiana

VOR/DME RWY 30 AMDT 11...
Effective: 05/04/94

FDC 4/2005/HUM/ FI/P Houma-
Terrebonne, Houma, LA. VOR/DME
RWY 30 AMDT 11...CHG TRML RTE
/TBD/ VORTAC to Bourg Int to 121.50.
CHG missed approach instructions to
read... Climb to 1100 then climbing right
turn to 1800 VIA /TBD/ VORTAC R-122
to Bourg INT/TBD 16.3 DME and hold;
or when directed by ATC, climb to 1800
direct /TBD/ VORTAC. CHG missed
approach holding to... Hold SE, RT, 302
IBND. CHG /TBD/ VORTAC PROC turn,
outbound radial to R-121.50. CHG map
to TBD R-122/10.97 DME. CHG final
approach CRS to 301.50 IBND. CHG
/TBD/ VORTAC PROC turn, IBND radial
to 301.50. This is VOR/DME RWY 30,
AMDT 11A.

Houma

Houma-Terrebonne
Louisiana
ILS RWY 18 AMDT 3...
Effective: 05/04/94

FDC 4/2008/HUM/ FI/P Houma-
Terrebonne, Houma, LA. ILS RWY 18
AMDT 3...CHG TRML RTE /TBD/
VORTAC to HU LOM to CRS 088.35.
CHG missed approach instructions to
read... Climb to 1100 then climbing left
turn to 1800 VIA TBD R-122 to Bourg
INT/ 16.3 DME and hold. CHG missed
approach holding to hold SE, RT, 302
IBND. CHG /TBD/ VORTAC radial to
Bourg Int to R-121.50. This is ILS RWY
18 AMDT 3A.

Houma

Houma-Terrebonne
Louisiana

VOR RWY 12 AMDT 4...
Effective: 05/04/94

FDC 4/2026/HUM/ FI/P Houma-
Terrebonne, Houma, LA, VOR RWY 12
AMDT 4...CHG final approach CRS TO
121.31. CHG holding at /TBD/ VORTAC
to... Hold NW /TBD/ VORTAC, RT, 114
IBND, 1800 FT in lieu of PT /IAF/. Chg
missed approach instructions to read...
Climb to 1800 VIA TBD R-121.50 to
Bourg INT/TBD 16.3 DME and hold.
CHG NOPT note to read... NOPT for
arrivals on /TBD/VORTAC Airway R-
294. CHG missed approach holding to
hold SE, RT, 301.50 IBND. CHG /TBD/
VORTAC RADIAL to Bourg INT to R-
121.50. CHG MIN ALT AT TBD R~
121.50/5.00 DME 920*, This is VOR
RWY 12 AMDT 4A.

Escanaba

Delta County
Michigan
ILS/DME RWY 9 AMDT 4...
Effective: 04/28/94
FDC 4/1916/ESC/ FI/P Delta County,
Escanaba, MI. ILS/DME RWY 9 AMDT

4...Circling MDA 1100/HAA 491 CAT B.

This is ILS/DME RWY 9 AMDT 4A.
Escanaba

Delta County
Michigan
LOC/DME BC RWY 27 AMDT 3...
Effective: 04/28/94

FDC 4/1917/ESC/ F1/P Delta County,
Escanaba, Ml. LOC/DME BC RWY 27
AMDT 3...Circling MDA 1100/HAA 491
CAT B. This is LOC/DME BC RWY 27
AMDT 3A.

Rutherfordton

Rutherford County
N.C.
NDB RWY 36 AMDT 4. . .
Effective: 05/04/94

FDC 4/2006/57A/ FI/P Rutherford
County, Rutherfordton, N.C. NDB RWY
36 AMDT 4. . .Missed Approach. . .
Climb to 2000 then climbing right turn
to 3000 direct RFE NDB and hold. This
becomes NDB RWY 36 AMDT 4A.

Louisburg

Franklin Co.

North Carolina

VOR/DME-A ORIG. . .

Effective: 05/05/94 :

FDC 4/2034/2N9/ FI/P Franklin Co.,
Louisburg, NC. VOR/DME-A
ORIG. . .Change Terminal Route
altitudes. . . From RDU VORTAC /IAF/
to 13 DME /NOPT/ 2500; from R-041
RDU VORTAC CW /IAF/ to R-072 RDU
VORTAC /NOPT/ 2500; from R-120
RDU VORTAC CCW /IAF/ to R-072
RDU VORTAC /NOPT/ 2500; from 13
DME ARC to OGOSH/RDU 18.5 DME

2000. Change minimum altitudes. . .
RDU R-072/13 2500, OGOSH 2000,
RDU R-072/21.3 1080. Change missed
approach altitude. . . Climb to 1100
then climbing right turn to 2500 VIA
RDU R-072 to OGOSH/RDU 18.5 DME
and hold. This becomes VOR/DME-A,
Orig A.

Akron

Akron-Canton Regional
Ohio
ILS RWY 19 AMDT 5. . -
Effective: 04/21/94

FDC 4/1805/CAK/ F1I/P Akron-Canton
Regional, Akron, OH. ILS RWY 19
AMDT 5. . .Caution. . . OM for Akron
Fulton Intl may be received
approximately 5.0 miles north of Derby
INT/OM. Chart Akron Fulton Intl OM
subdued. This is ILS RWY 19 AMDT
5A.

Hazleton
Hazleton Muni

‘Pennsylvania

VOR RWY 28 AMDT 8A. . .
Effective: 04/28/94

FDC 4/1877/HZL/ F1/P Hazleton
Muni, Hazleton, PA. VOR RWY 28
AMDT 8A. . .CHG note obtain LCL
ALT on CTAF toread. . .if LCL ALT
not RCVD. Use Wilkes-Barre ALSTG &
Increase all MDAS 300'. DLT. . .
Activate MALS RWY 28-123.0; Word
Caution FM Planview. This is VOR
RWY 28 AMDT 8B.

Hazleton

Hazleton Muni
Pennsylvania
VOR RWY 10 AMDT 10A. . .
Effective: 04/28/94

FDC 4/1879/HZL/ F1/P Hazlston
Muni, Hazleton, PA. VOR RWY 10
AMDT 10A. . .CHG note obtain LCL
ALT on CTAF toread. . .if LCL ALT
not’ RCVD. Use Wilkes-Barre ALSTG &
Increase all MDAS 300'. DLT. . .
Activate MALS RWY 28-123.0; word
caution FM Planview. This is VOR RWY
10 AMDT 10A.

Hazleton

Hazleton Muni
Pennsylvania
LOCRWY 28 AMDTS. . .
Effective: 04/28/94

FDC 4/1906/H2L/ F1/P Hazleton
Muni, Hazleton, PA. LOC RWY 28
AMDTS. . .DLT. . . Wilkes-Barre
ALSTG MINS;CHG note obtain LCL
ALT on CTAF toread. . .if LCL ALT
not RCVD. Use Wilkes-Barre ALSTG &
Increase all MDAS 300", This is LOC
RWY 28 AMDT 5A.

Moncks Corner
Berkely County
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South Carolina
NDB RWY 5§ AMDT 2. .
Effective: 04/28/94

FDC 4/1883/50j/ F1/P Berkely
County, Moncks Corner, SC. NDB RWY
5 AMDT 2. . . Terminal Route. . . VAN

VORTAC to MKS NDB 135.04/26.92.
This becomes NDB RWY 5 AMDT 2A.

Orangeburg

Orangeburg Muni
South Carolina
NDB RWY 5 ORIG. . .
Effective: 04/28/94

FDC 4/1884/OGB/ FI/P Orangeburg
Muni, Orangeburg, SC. NDB RWY 5
Orig. . .Terminal Route. . . VAN

VORTAC to OYI NDB 267.71/23.20,
This becomes NDB RWY 5 Orig A.

Summerville

Dorchester County
South Carolina
NDB RWY 5 ORIG.
Effective: 04/28/94

FDC 4/1885/DYB/ FI/P Dorchester
County, Summerville, SC. NDB RWY 5
ORIG. . .terminal route. . . VAN

VORTAC to DYB NDB 166.76/26.22.
This becomes NDB RWY 5 Orig A.

Orangeburg

Orangeburg Muni
South Carolina
VOR RWY 5 Amdt 4,
Effective: 05/05/94

FDC 4/2024/OGB/ FI/P Orangeburg
Muni, Orangeburg, SC. VOR RWY 5
AMDT 4. . .terminal route. . . VAN

VORTAC to EDS NDB 272.93/20.60.
This becomes VOR RWY 5 AMDT 4A.

Cotulla

Cotulla-La Salle County
Texas
VOR-A AMDT 11. . .
Effective: 04/29/94

FDC 4/1852/COT/ FI/P Cotulla-La
Salle County, Cotulla, TX. VOR-A
AMDT 11. . .CHG ALSTG note to
read. . ., when LCL ALSTG not
received, use Laredo Intl ALSTG. This
is VOR-A Amdt 11A.
{FR Doc. 94-11727 Filed 5-12-94; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. 93F-0404]
Food Additives Permitted for Direct

Addition to Food for Human
Consumption; Glyceryl Tristearate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to broaden
certain specifications for the safe use of
glyceryl tristearate. This action is in
response to a petition filed by Huls
America, Inc.

DATES: Effective May 13, 1994.; written
objections and requests for a hearing by
June 13, 1994.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Martha D. Peiperl, Center for Food
Safety and Applied Nutrition (HFS—
217), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-254-9515.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
December 3, 1993 (58 FR 63995), FDA
announced that a food additive petition
(FAP 3A4403) had been filed by Hiils
America, Inc., Turner Pl., P.O. Box 365,
Piscataway, NJ 08855-0365. The
petition proposed that the food additive
regulations in § 172.811 Glyceryl
tristearate (21 CFR 172.811) be amended
to broaden the specifications for the
acid number, saponification number,
and melting point for glyceryl
tristearate.

FDA has evaluated the data in the
petition and other relevant material. The
agency concludes that glyceryl
tristearate conforming to the
specifications requested by the
petitioner is safe, and that the food
additive regulations should be amended
as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),

the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has determined under 21
CFR 25.24(a)(9) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.”

Any person who will be adversely
affected by this regulation may at any
time on or before June 13, 1994, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 172 is
amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

1. The authority citation for 21 CFR
part 172 continues to read as follows:
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Authority: Secs. 201, 401, 402, 409, 701,
721 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 321, 341, 342, 348, 371, 379¢).

2. Section 172.811 is amended by
revising paragraph (b) to read as follows:

§172.811 Glyceryl tristearate

" * * * L

(b) The food additive meets the
following specifications:

Acid number ...... Not to,exceed 1.0.

lodine number Not to exceed 1.0.

Saponification number .... 186-192.

Hydroxyl number ............ Not to exceed 5.0.

Free glycerol content ...... Not to exceed 0.5
percent.

Unsaponifiable matter .... Not to exceed 0.5
percent.

Melting point (Class i) ... 69 °C-73 °C.

* * * * *

Dated: May 6, 1994.
L. Robert Lake,
Acting Director, Center for Food Safety and
Applied Nutrition,
[FR Doc. 94-11745 Filed 5-12-94; 8:45 am]
BILLING CODE 4160-01-—F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8539]
RIN 1545-A078

Application of Section 514(c)(S)(E) of
the internal Revenue Code to
Partnerships in Which One or More
(but not ail) of the Partners Are
Qualified Organizations Within the
Meaning of Section 514(c)(9)(C)

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the application of
section 514(c)(9)(E) of the Internal
Revenue Code to partnerships in which
one or more (but not all) of the partners
are qualified tax-exempt organizations
within the meaning of section
514(c)(9)(C). These organizations
include educational organizations
described in section 170(b)(1)(A)(ii) and
their affiliated support organizations,
and qualified trusts described in section
401. The final regulations provide rules
governing the application of section
514(c)(9)(E) of the Internal Revenue
Code (Code). Section 514(c)(8)(E) was
added to the Code by the Omnibus
Budget Reconciliation Act of 1987, and
was amended by the Technical and

Miscellaneous Revenue Act of 1988.
The final regulations are necessary to
provide affected partnerships and their
partners with the guidance they need to
comply with the applicable tax law.
EFFECTIVE DATE: May 13, 1994,

For dates of applicability of these
regulations, see “Effective dates” under
SUPPLEMENTARY INFORMATION in the
preamble.

FOR FURTHER INFORMATION CONTACT:
Deane M. Burke at (202) 622-3080 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document amends 26 CFR part 1,
which provides rules governing the
application of section 514(c)(9)(E) of the
Internal Revenue Code of 1986 (Code),
as amended. Section 514(c)(9)(E) was
added to the Code by section 10214 of
the Omnibus Budget Reconciliation Act
of 1987, Pub. L. 100-203, and was
amended by section 2004(h) of the
Technical and Miscellaneous Revenue
Act of 1988, Pub. L. 100-647.

On june 25, 1990, Notice 9041,
1990-1 C.B. 350, was published in the
Internal Revenue Bulletin to provide
interim guidance regarding the
application of section 514(c)(S)(E) of the
Code and to request comments. On
December 30, 1992, the IRS published a
notice of proposed rulemaking in the
Federal Register (57 FR 62266) (the
proposed regulations) regarding section
514(c)(9)(E). The preamble to that notice
contains an explanation to the proposed
rules.

The IRS received written comments

-'on the proposed regulations, but

cancelled a public hearing scheduled for
March 31, 1993, because no one
requested to testify. After consideration
of all the public comments on the
proposed regulations, the regulations
are adopted as revised by this Treasury
decision.

Explanation of Provisions

I. Statutory Provisions

Section 511 of the Code provides that
tax-exempt organizations are generally
taxable on their unrelated business
taxable income. Section 514(a) provides
that unrelated business taxable income
includes a specified percentage of the
gross income derived from debt-
financed property described in section
514(b). Section 514(c)(8) provides an
exception for income derived from
certain debt-financed investments in
real property by qualified organizations.
Under section 514(c)(9)(C), qualified
organizations include educational
organizations described in section
170(b)(1)(A){ii) and their affiliated

support organizations, and qualified
trusts described in section 401.

If a qualified organization (QO)
invests in debt-financed real property
through a partnership in which one or
more (but not all) of the partners are
qualified organizations, the QO is
eligible for the exception provided in
section 514(c}(9) only if the partnership
satisfies an additional requirement.
Either each allocation to a partner that
is a qualified organization must be a
qualified allocation within the meaning
of section 168(h)(6), or the partnership
must satisfy the requirements of section
514(c)(9)(E). These regulations provide
rules governing the application of
section 514(c)(9)(E).

1I. Overview of the Regulations

To satisfy the requirements of section
514{c)(9)(E), a partnership must
establish that the allocation of items to
any partner that is a QO cannot result
in that partner having a percentage
share of overall partnership income for
any taxable year greater than that
partner’s percentage share of overall
partnership loss for the taxable year for
which that partner’s percentage loss
share will be the smallest (that partner's
fractions rule percentage). This
requirement, commonly referred to as .
the fractions rule, must be satisfied both
on a prospective basis and on an actual
basis for each taxable year of the
partnership.

The fractions rule is applied on an
overall partnership basis. Therefore, if
partnership allocations to one QO
partner fail to satisfy the requirements
of the fractions rule, that partner, and
other QO partners in the partnership,

are subject to the debt-financed property

rules, even if the allocations to those
other QO partners would otherwise
have complied with the requirements of
the fractions rule.

A second requirement under section
514(c)(9)(E) is that each partnership
allocation must either have substantial
economic effect or (in the case of certain
allocations that cannot have economic
effect) otherwise appropriately comply
with the requirements of the regulations
under section 704(b).

For purposes of the fractions rule,
overall partnership income is the
amount by which the aggregate items of
partnership income and gain for the
taxable year exceed the aggregate items
of partnership loss and deduction for
the year. Overall partnership loss is the
amount by which the aggregate items of
partnership loss and deduction for the
taxable year exceed the aggregate items
of partnership income and gain for the
year. In general, all items of partnership
income, gain, loss, and deduction that

|
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increase or decrease the partners’ capital
accounts under § 1.704—1(b)(2)(iv) are
taken into account in computing-overall
partnership income or loss.

‘The proposed regulations exclude
allocations of certain items—generally
by disregarding those items in
computing overall partnership income
or loss and the partners’ allocable shares
of overall partnership income or loss. In
some situations, however, items are
disregarded only until an allocation is
actually made. The purpose of the
exclusions is to allow ordinary
economic business allocations (such as
preferred returns), to avoid technical
violations arising due to the
requirements of section 704(b), and to
avoid foot-faults.

1iI: Public Comments and Clarifying
Changes

A. Mannerin Which the Fractions Rule
Is Applied

One commentator requested
clarification regarding the prospective
application of the fractions ruls,
especially with respect to allocations
that are taken into account only when
an allocation is made. The final
regulations clarify that a partnership
generally does not qualify for the
fractions rule exception for any taxable
year of its existence unless it satisfies
the fractions rule—both on a
prospective and actual basis—for every
year. The regulations also clarify that if
the partnership violates the fractions
rule by reason of an allocation that the
regulations provide is "disregarded” or
“not taken into account’ until an actual
allocation is made, the partnership is
treated (subject to the anti-abuse rule) as
violating the fractions rule only for the
taxable year of that actual allocation and
subsequent taxable years. The final
regulations also add an example
illustrating this wait-and-see approach.

B. Section 704(c) Allocations

The proposed regulations provide that
tax items allocable under section 704(c)
(or § 1.704-1(b)(2)(iv}(f)(4)), are nat
included in computing overall
partnership income or loss. The final
regulations clarify that those types of tax
allocations may nonetheless be relevant
in determining if the partnership
violates the anti-abuse rule,

C. Exclusion of Reasonable Preferred
Returns and Guaranteed Payments

Under the exception for reasonable
preferred returns, items of income and
gain allocated with respect to a
reasonable preferred return for capital
are disregarded in computing overall
partnership income or loss for purposes

of the fractions rule. Reasonable
guaranteed payments for capital or
services also are disregarded. However,
to qualify for the exception, the income
allocation (or the deduction of the
guaranteed payment) generally must not
precede the making of the related cash
payment.

The final regulations adopt a
commentator's recommendation that the
exception for reasonable preferred
returns should apply not only to
allocations effected with items of
income or gain, but also to allocations
effected with overall partnership
income. In implementing this change,
the regulations refer to “an allocation of
what would otherwise be overall
partnership income.” (This technical
refinement also was made to several
parts of the regulation that previously
referred to allocations of overall
partnership income.) This is necessary
because the exclusion of an allocated
item from the computation of overall
partnership income or loss for purposes
of the fractions rule means that the item
is not overall partnership income or
overall partnership loss.

Although the exception for reasonable
preferred returns contained in the
proposed regulations applies only to

those allocations made to a QO, the final

regulations apply the exception to all
partners. Without this change, a
partnership that paid a reasonable
preferred return to both its QO and
taxable partners arguably could
disregard the allocations to its QO
partners in computing overall
partnership income or loss, but at the
same time, take the corresponding
allocations to its taxable partners into
account in computing overall
partnership income or loss. Although
the anti-abuse rule of the proposed
regulations does not permit Lge
excessive allocation of income or gain to
the QO partners that would result if this
argument were accepted, the final
regulations clarify this issue. A similar
change was not called for with respect
to guaranteed payments because
guaranteed payments to taxable partners
automatically are excluded from overall
partnership income or loss.

The proposed regulations generally
provide that a material distribution is a
return of capital if it is not attributable
to the partnership’s cash flow from its
business operations. Concern was
expressed that under this rule certain
returns on capital might inappropriately
be characterized as a return of capital.
There also was a separate concern that
this rule inappropriately implied that
distributions of operating cash flow
would generally not be respected as a
return of capital.

To address these concerns and to
reflect that capital may be returned from
a number of different sources, the final
regulations provide that a designation of
distributions in a written partnership
agreement generally will be respected in
determining a partner’s unreturned
capital so long as the designation is
econcmically reasonable. Although the
regulations do not specify when the
designation must be made, timing may
be relevant in determining whether the
designation is reasonable.

Some commentators characterized the
cash payment requirement as a
significant limitation on the exception
for preferred returns and guaranteed
payments, The principal objection
voiced on this point is that requiring a
cash payment may prevent partners
from achieving their economic deal.
Since real estate partnerships often lack
free cash in their early years, the money
partners are forced to rely on the
partnership having sufficient income in
subsequent years to ultimately provide
them with their preferred return.

The IRS and Treasury Department are
concerned that if the requirement were
eliminated, partnerships might attempt
to optimize their overall economics by
allocating significant amounts of
partnership income and gain te QOs in
the form of preferred returns and
guaranteed payments. It is believed that
in many instances this would be a
departure from the normal commercial
practice followed by partnerships in
which the money partners are generally
subject to income tax. Taxable partners
generally are not willing to bear the tax
burdenattributable to income
allocations that precede the
corresponding distribution of cash by
many years. A suggestion that
partnerships be required to compound
allocated but unpaid amounts could
exacerbate the problem. Compounding
would increase the amount of
undistributed income or gain allocated
to the tax-exempt partners.

The final regulations retain the cash
payment requirement. However, the
regulations also provide more explicitly
that the normal rules of accrual
accounting are overridden with respect
to the deduction of reasonable
guaranteed payments. The deduction is
delayed until the partnership taxable
year in which the payment is made in
cash. (Similarly, the inclusion of the
guaranteed payment in the QO's income
is delayed because the regulation does
not change the existing rule under
§ 1.707—-1(c) that a guaranteed payment
is included in income in the same
taxable year it is deducted by the
partnership.) For partnerships that are
concerned about the availability of
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sufficient future income to ensure the
payment of a preferred return, this
clarification may help them use
guaranteed payments to achieve greater
assurance that the partnership
ultimately will pay a return on capital.

D. Chargebacks and Offsets

The final regulations continue to
provide exceptions for four types of
chargebacks and offsets: (1) Allocations
that charge back prior
disproportionately large allocations (i.e.,
in excess of a qualified organization'’s
fractions rule percentage) of overall
partnership loss to a qualified
organization, or prior disproportionately
small allocations of overall partnership
income to a qualified organization; (2)
minimum gain chargebacks of
nonrecourse deductions; (3) chargebacks
of partner nonrecourse deductions (and
of compensating allocations of recourse
deductions to another partner); and (4)
qualified income offsets. The final
regulations also continue to provide that
allocations of minimum gain that may
be made with respect to distributions of
proceeds of nonrecourse liabilities are
taken into account only to the extent an
allocation is actually made (to avoid
technical violations of the fractions rule
that would otherwise arise from
including a minimum gain chargeback
provision in a partnership agreement).
In addition, a limited new chargeback
exception (described in greater detail
below) applies to allocations of -
minimum gain attributable to certain
distributions of proceeds of nonrecourse
liabilities.

A suggestion that all chargebacks be
permitted without regard to whether the
initial allocation was
“disproportionate” was carefully
considered and rejected. A principal
consideration in rejecting the proposal
was that it would represent a significant
departure from the mechanical
approach contained in the proposed
regulations, which, overall, is relatively
simple for taxpayers'to apply and for the
IRS to administer and enforce.
Accordingly, the final regulations retain
the basic approach of the proposed
regulations, but add a number of
technical and clarifying changes. In
addition, two examples have been
added to further clarify the operation of
these provisions.

The final regulations clarify that
disproportionate allocations need not be
reversed in full, but may also be
reversed in part. In addition, the
provision requiring that an initial
allocation of less than the entire overall
partnership income or loss consist of a
pro rata portion of each item of
partnership income, gain, loss, or

deduction now excepts from the pro rata
requirement nonrecourse deductions
and certain other allocations relating to
nonrecourse debt. Absent this change,
the disproportionate chargeback
provisions might have overly limited
applicability, because real estate
partnerships typically have borrowed on
a nonrecourse basis.

One commentator accurately noted
that the exception for allocations of
overall partnership loss (or, more
precisely, what would otherwise be
overall partnership loss) that charge
back disproportionately small
allocations of overall partnership
income to a QO partner is somewhat
confusing and counterintuitive. Part of
the confusion arises because the Code
refers to chargebacks of
disproportionately large income
allocations to taxable partners.
However, the equivalent approach taken
in the regulations is desirable because it
avoids the need to determine the analog
of a fractions rule percentage for taxable
partners and because it is simpler to
apply to partnerships with more than
one QO partner. Accordingly, an
example has been added to the final
regulations, as requested by the
cemmentator, to illustrate a qualifying
allocation of overall partnership loss
that charges back a disproportionately
small allocation of overall partnership
income to a QO partner.

The final regulations revise the
formula approach in the proposed
regulations for determining the extent to
which a minimum gain chargeback is
attributable to nonrecourse deductions
(or partner nonrecourse deductions) to
properly interact with the § 1.704-2
regulations governing partnership
minimum gain and partner nonrecourse
debt minimum gain. The § 1.704-2
regulations effect minimum gain
chargebacks on the basis of the partners’
percentage shares of minimum gain.
Accordingly, the final regulations
require partnerships to determine—in a
reasonable and consistent manner—the
extent to which a partner’s percentage
share of the partnership minimum gain
is attributable to nonrecourse
deductions. The final regulations also
provide, by way of example, a formula
for determining in certain circumstances
the extent to which a partner’s
percentage share of minimum gain is
attributable to nonrecourse deductions.
Although the final regulations do not
explicitly so provide, a partnership that
computes the extent to which minimum
gain is attributable to nonrecourse
deductions, also computes, by default,
the extent to which minimum gain is
attributable to prior distributions of
proceeds of nonrecourse liabilities.

There is a limited new chargeback
exception that applies if QO partners
initially contribute capital used to
purchase depreciable real property and
are allocated the resulting depreciation
deductions. If the partnership later
borrows money on a nonrecourse basis
(using that depreciable real property as
security) and distributes the proceeds to
the QO partners as a return of capital,
the resulting minimum gain chargeback
is permanently disregarded in
computing overall partnership income
or loss for purposes of the fractions rule.
Without a special rule, the distribution
of nonrecourse proceeds and the
resulting minimum gain chargeback
might cause a violation of the fractions
rule in the year the minimum gain is
triggered. In effect, the new exception
allows the partnership to apply the
general chargeback rule for nonrecourse
deductions (rather than the general
chargeback rule for nonrecourse
distributions) even though the initial
depreciation deductions allocated to the
QO partners were not nonrecourse.

This new rule is narrow. It provides
complete relief to partnerships only to
the extent the amount of the partnership
depreciation deduction for the property
for the year does not exceed the overall
partnership loss for the year. The reason
for making this rule narrow is that
chargebacks attributable to distributions
of proceeds of nonrecourse liabilities
may provide greater potential for
manipulation than other chargebacks.
Nonetheless, the new provision should
provide significant relief from a problem
that may be fairly common.

E. Exclusion of Partner-Specific Items of
Deduction

The final regulations continue to
exclude from the computation of overall
partnership income or loss, certain
expenditures allocated to the partners to
whom they are attributable.
Furthermore, in partial response to a
commentator’s request that certain other
exceptions be added, the final
regulations expand the exception for
expenditures incurred in computing
section 743(b) basis adjustments to
generally encompass additional record-
keeping and accounting expenditures
incurred in connection with transfers of
partnership interests. To allow proper
consideration of other items that might
be excepted, the final regulations also
permit the list of qualifying .
expenditures to be expanded in the
future by revenue ruling, revenue
procedure, or private letter ruling.

F. Unlikely Losses and Deductions

The requirement that a loss or
expenditure not be reasonably




Federal Register / Vol.

59, No. 92 / Friday, May 13, 1994 / Rules and Regulations

24927

foreseeable to qualify as unlikely has
been revised in response to concerns
that were voiced. To qualify as
“‘unlikely” under the final regulations, a
loss or deduction must have a low
likelihood of occurring, taking into
account the relevant facts and
circumstances.

In addition, the final regulations
clarify that the types of events described
in the regulations are not per se
unlikely. They merely illustrate possible
situations giving rise to allocations to
which the exception for unlikely losses
and deductions applies (if they have a
low likelihood of occurring taking into
account the relevant facts and
circumstances). In response to a
comment, the discovery of
environmental conditions that require
remediation has been added to the
illustrative list of potential relevant
events.

Contrary to a commentator’s request,
the final regulations do not sanction
pre-funding of a loss or deduction.
Generally, pre-funding is incompatible
with a conclusion that a loss or
deduction is unlikely.

G. Changes in Partnership Allocations

The final regulationsretain the rule
that changes in partnership allocations
resulting from transfers or shifts in
partnership interests will be closely
scrutinized, but generally will be
relevant only on a prospective basis.
However, the final regulations provide
taxpayers with more specific guidance.
The scope of the scrutiny relates to the
determination of whether the transfers
or shifts stem from a prior agreement,
understanding, or plan, or could
otherwise be expected given the
structure of the transaction (e.g., a
situation where the structure and
economics is such that it could well be
anticipated that a sale of an interest
would occur at some particular phase of
the partnership’s (or transaction’s) life).
This approach bears some similarity to
the approach of § ¥.704-1(b)(4)(vi)
(relating to the scrutiny given to
amendments to partnership
agreements).

H. De Minimis Exceptions

In response to comments, changes
were also made to the two de minimis
rules. One commentator asked for
clarification on the exception for de
minimis interests. In response, the rule
has been slightly clarified and an
example has been added to illustrate the
rule’s application.

The nature of the comments received
with respect to the de minimis
allocation exception indicated that the
exception was viewed differently than

had been intended. The intent of this
exception was to provide relief for what
would otherwise be minor inadvertent
violations of the fractions rule. One
example would be a plumber’s bill that
is paid directly by a taxable partner, or
that is paid by the partnership but is
overlooked until after the partnership’s
allocations have been computed and
then is allocated entirely to the taxable
partner. It was not intended that this
provision be used routinely by
partnerships to allocate some of the
partnership’s losses and deductions.
Consistent with the intent underlying
this provision, the final regulations limit
the total amount (rather than the
amount allocated to the QO partner) to
which the exception applies to the
lesser of $50,000 and one percent of the
partnership’s total losses and
deductions.

I. Anti-Abuse Rule

At least one commentator suggested
that the anti-abuse rule in the proposed
regulations was vague. To address this
concern, the final regulations provide a
more complete statement of the purpose
of the fractions rule, which largely
tracks the wording of the Conference
Committee Reﬁon accompanying the
enactment of the Revenue Act of 1987.
See H.R. Conf. Rep. No. 495, 100th
Cong., 1st Sess. 957 (1987).

J. Tiered Partnerships

The rules regarding tiered
partnerships were well received and
remain largely the same as in the
proposed regulations. However, some
changes were made. First, the final
regulations clarify that the relevant
partnerships (as opposed to individual
QOs) must demonstrate that the relevant
chains satisfy the requirements of the
regulations under any reasonable
method. Also, although the same three
basic examples contained in the
proposed regulations continue to
illustrate the application of this rule, a
number of changes were made to those
examples. Most of the changes to the
examples are stylistic or clarifying.

One clarification is that tiered
partnerships may not simply be used to
achieve results that could not be
achieved in the absence of a tiered-
partnership structure. For example, the
facts in the second tiered-partnership
example (relating to the entity-by-entity
approach) now state that each of the
upper-tier partnerships has been
established for the purpose of investing
in numerous real estate properties
independently of the other upper-tier
partnership and its partners. Thus, the
tiered-partnership rules may not be used
simply to apply the fractions rule on a

QO-by-QO basis instead of the
regulation’s generally applicable overall
partnership basis.

The facts in the second example also
now contain a statement that neither of
the upper-tier partnerships have
outstanding debt. The reason for that
statement is that in some cases, debt
might be used to attempt to achieve
allocations that would not satisfy the
fractions rule if, for example, the lower-
tier partnership had incurred the debt.
The inclusion of this added fact should
not be viewed as flatly precluding the
existence of debt at any level other than
the lower-tier partnership. The absence
of debt was added as a fact to obviate
the need to complicate the example by
addressing the precise effect of debt, in
what likely would have been a fact
pattern that would have been of limifed
value in analyzing other debt
arrangements. Accordingly, the
existence of debt at a level other than
the lower-tier partnership should be
viewed as something to be taken into
consideration in determining whether a
partnership can demonstrate that the
requirements of the regulations have
been satisfied. It should also be noted
that the existence of debt at the partner
level might also be relevant in situations
where tiered partnerships are not used.

One clarifying change and one
technical change were made with
respect to the third example in the
tiered-partnership rules (relating to the
independent chain approach). The
clarifying change was to state that the
upper-tier partnership separately
allocates to its upper-tier partners the
items alldcated to the upper-tier
partnership by the lower-tier
partnerships. This change emphasizes
that, as a practical matter, partnerships
would not etherwise be able to
demonstrate that the requirements of the
fractions rule are complied with.

The technical change, which is
related, is to provide that for purposes
of applying § 1.704-2(k) under the
independent chain apProach, minimum
gain chargebacks are taken into account
on an if-and-when basis. Absent this
change, no tiered-partnership structure
in which a lower-tier partnership
incurred nonrecourse debt would be
able to comply with the fractions rule,
This is because § 1.704-2(k) would be
treated on a prospective basis as giving
rise to: (1) an allocation of a decrease in
minimum gain to the upper-tier
partnership (and, in turn, an upper-tier
QO partner) from one lower-tier
partnership lacking sufficient income
and gain to effect a minimum gain
chargeback; and (2) a corresponding
minimum gain chargeback by the upper-
tier partnership using income and gain
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ailocated to the upper-tier partnership
by the other lower-tier partnership.

K. Effective Date

The final regulations retain December
30, 1992, as their general effective date,
i.e., the date the proposed regulations
were published in the Federal Register.
However, the final regulations also
permit reliance on the proposed
regulations during the window peried
beginning December 30, 1992, and
ending on May 13, 1994. The
regulations provide transition rules for
partnerships commencing after October
13, 1987, property acquired by
partnerships after October 13, 1987, and
partnership interests acquired by
qualified organizations after October 13,
1987.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Deane M. Burke, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries), Internal
Revenue Service. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income Taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.514(c)-2 also issued under 26
U.S.C. 514(c)(9)(E)(iii). * * *

Par. 2. Section 1.514(c)-2 is added to
read as follows:

§1.514(c)-2. Permitted allocations under
section 514(c)(9)(E).

(a) Table of contents. This paragraph
contains a listing of the major headings
of this § 1.514(c)-2.

(a) Table of contents.

(b) Application of section 514(c)(9)(E),
relating to debt-financed real property
held by partnerships.

(1) In general.

(i) The fractions rule.

(ii) Substantial economic effect.

(2) Manner in which fractions rule is
applied.

(i) I general.

(ii) Subsequent changes.

(c) General definitions.

(1) Overall pertnership income and loss.

(i) Itemns taken into account in determining
overall partnership income and loss.

(ii) Guaranteed payments to qualified
organizations.

(2) Fractions rule percentage.

(3) Definitions of certain terms by cross
reference to partnership regulations.

(4) Example.

(d) Exclusion of reasonable preferred returns
and guaranteed payments.

(1) Overview.

(2) Preferred returns.

(3) Guaranteed payments.

(4) Reasonable amount.

(i) In general.

(ii) Safe harbor.

(5) Unreturned capital.

(i) In general.

(ii) Return of capital.

(6) Timing rules.

(i) Limitation on allocations of income
with respect to reasonable preferred
returns for capital.

(ii) Reasonable guaranteed payments may
be deducted only when paid in cash.

(7) Examples.

(e) Chargebacks and offsets.

(1) In general.

(2) Disproportionate allocations.

(i) In general.

(ii) Limitation on chargebacks of partial
allocations.

(3) Minimum gain chargebacks attributable
to nonrecourse deductions.

(4) Minimum gain chargebacks attributable
to distribution of nonrecourse debt
procseds.

(i) Chargebacks disregarded until
allocations made.

(ii) Certain minimum gain chargebacks
related to returns of capital.

(5) Examples.

_ () Exclusion of reasonable partner-specific

itemns of deduction or loss.
(g) Exclusion of unlikely losses and
deductions.
(h) Provisions preventing deficit capital
account balances.
(i) [Reserved).
(j) Exception for partner nonrecourse
deductions.
(1) Partner nonrecourse deductions
disregarded until actually allocated.
(2) Disproportionate allocation of partner
nonrecourse deductions to a qualified
organization.
(k) Special rules.

(1) Changes in partnership allocations
arising from a change in the partners’
interests.

(2) De minimis interest rule,

(i) In general. '

(ii) Example.

(3) De minimis allocations disregarded.

(4) Anti-abuse rule,

(1) [Reserved].
(m) Tiered partnerships.

(1) In general.

(2) Examples.

(n) Effective date.

(1) In general.

(2) General effective date of the regulations,

(3) Periods after june 24, 1990, and prior
to December 30, 1992.

{4) Periods prior to the issuance of Notice
90-41.

(5) Material modifications to partnership

- agreements.

(b) Application of section 514(c)(9)(E),
relating to debt-financed real property
held by partnerships—(1) In general.
This § 1.514(c)-2 provides rules
governing the application of section
514(c)(9)(E). To comply with section
514(c)(9)(E), the following two
requirements must be met:

i) The fractions rule. The allocation
of items to a partner that is a qualified
organization cannot result in that
partner having a percentage share of
overall partnership income for any
partnership taxable year greater than
that partner’s fractions rule percentage
(as defined in paragraph (c)(2) of this
section).

(ii) Substantial economic effect. Each
partnership allocation must have
substantial economic effect. However,
allocations that cannot have economic
effect must be deemed to be in
accordance with the partners’ interests
in the partnership pursuant to §1.704—
1(b)(4), or (if § 1.704-1(b)(4) does not
provide a method for deeming the
allocations to be in accordance with the
partners’ interests in the partnership)
must otherwise comply with the
requirements of § 1.704-1(b)(4).
Allocations attributable to nonrecourse
liabilities or partner nonrecourse debt
must comply with the requirements of
§ 1.704-2(e) or § 1.704-2(i).

(2) Manner in which fractions rule is
applied—{i) In general. A partnership
must satisfy the fractions rule both on
a prospective basis and on an actual
basis for each taxable year of the
partnership, commencing with the first
taxable year of the partnership in which
the partnership holds debt-financed real
property and has a qualified
organization as a partner. Generally, a
partnership does not qualify for the
unrelated business income tax
exception provided by section
514(c)(9)(A) for any taxable year of its
existence unless it satisfies the fractions
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rule for every year the fractions rule
applies. However, if an actual allocation
described in paragraph (e)(4), (b), (j)(2).
or (m)(1)(ii) of this section (regarding
certain allocations that are disregarded
or not taken into account for purposes
of the fractions rule until an actual
allocation is made) causes the
partnership to violate the fractions rule,
the partnership ordinarily is treated as
violating the fractions rule only for the
taxable year of the actual allocation and
subsequent taxable years. For purposes
of applying the fractions rule, the term
partnership agreement is defined in
accordance with § 1.704-1(b)(2)(ii)(h),
and informal understandings are
considered part of the partnership
agreement in appropriate circumstances.
See paragraph (k) of this section for
rules relating to changes in the partners’
interests and de minimis exceptions to
the fractions rule.

(ii) Subsequent changes. A
subsequent change to a partnership
agreement that causes the partnership to
violate the fractions rule ordinarily
causes the partnership's income to fail
the exception provided by section
514(c)(9)(A) only for the taxable year of
the change and subsequent taxable
years.

(c) General definitions—{(1) Overall
partnership income and loss. Overall
partnership income is the amount by
which the aggregate items of partnership
income and gain for the taxable year
exceed the aggregate items of
partnership loss and deduction for the
year. Overall partnership loss is the
amount by which the aggregate items of
partnership loss and deduction for the
taxable year exceed the aggregate items
of partnership income and gain for the
year.

(i) Items taken into account in
determining overall partnership income
and loss. Except as otherwise provided
in this section, the partnership items
that are included in computing overall
partnership income or loss are thoee
items of income, gain, loss, and
deduction (including expenditures
described in section 705(a)(2)(B)) that
increase or decrease the partners’ capital
accounts under § 1.704-1(b)(2)(iv). Tax
items allocable pursuant to section
704(c) or § 1.704-1(b)(2)(iv)(f)(4) are not
included in computing overall
partnership income or loss.
Nonetheless, allocations pursuant to
section 704(c) or § 1.704-1(b)(2)(iv)((4)
may be relevant in determining that this
section is being applied in a manner
that is inconsistent with the fractions
rule. See paragraph (k)(4) of this section.

(ii) Guaranteed payments to qualified
organizations. Except to the extent

otherwise provided in paragraph (d) of
this section—

(A) A guaranteed payment to a
qualified organization is not treated as
an item of partnership loss or deduction
in computing overall partnership
income or loss; and ;

(B) Income that a qualified
organization may receive or accrue with
respect to a guaranteed payment is
treated as an allocable share of overall
partnership income or loss for purposes
of the fractions rule.

(2) Fractions rule percentage. A
qualified organization's fractions rule
percentage is that partner's percentage
share of overall partnership loss for the
partnership taxable year for which that
partner’s percentage share of overall
partnership loss will be the smallest.

(3) Definitions of certain terms by
cross reference to partnership
regulations. Minimum gain chargeback,
nonrecourse deduction, nonrecourse
liability, partner nonrecourse debt,
partner nonrecourse debt minimum
gain, partner nonrecourse debt
minimum gain chargeback, partner
nonrecourse deduction, and partnership
minimum gain have the meanings
provided in § 1.704-2.

(4) Example. The following example
illustrates the provisions of this
paragraph (c).

Example. Computation of overall
partnership income and loss for a taxable
year. (i) Texable corporation TP and qualified
organization QO form a partnership to own
and operate encumbered real property. Under
the partnership agreement, all items of
income, gain, loss, deduction, and credit are
allocated 50 percent to TP and 50 percent to
QO. Neither partner is entitled to a preferred
return. However, the partnership agreement
provides for a $900 guaranteed payment for
services to QO in each of the partnership’s
first two taxable years. No part of the
guaranteed payments qualify as a reasonable
guaranteed payment under paragraph (d) of
this section.

(ii) The partnership violates the fractions
rule. Due to the existence of the guaranteed
payment, QO's percentage share of any
overall partnership income in the first two
years will exceed QO's fractions rule
percentage. For example, the partnership
might have bottom-line net income of $5,100
in its first taxable year that is comprised of
$10,000 of rental income, $4,000 of salary
expense, and the $900 guaranteed payment to
QO. The guaranteed payment would not be
treated as an item of deduction in computing
overall partnership income or loss because it
does not qualify as a reasonable guaranteed
payment. See paragraph (c)(1)(ii)(A) of this
section. Accordingly, overall partnership
income for the year would be $6,000, which
would consist of $10,000 of rental income
less $4,000 of salary expense. See paragraph
(c)(1)(i) of this section. The $900 QO would
include in income with respect to the
guaranteed payment would be treated as an

allocable share of the $6,000 of overall
partnership income. See paragraph
(c)(1)(ii)(B) of this section. Therefore, QO's
allocable share of the overall partnership
income for the year would be $3,450, which
would be comprised of the $900 of income
pertaining to QQ's guaranteed payment, plus
QO'’s $2,550 allocable share of the
partnership’s net income for the year (50
percent of $5,100). QO's $3,450 allocable
share of overzll partnership income would
equal 58 percent of the $6,000 of overall
partnership income and would exceed QO'’s
fractions rule percentage, which is less than
50 percent. (If there were no guaranteed
payment, QO's fractions rule percentage
would be 50 percent. However, the existence
of the guaranteed payment to QO that is not
disregarded for purposes of the fractions rule
pursuant to paragraph (d) of this section
means that QO's fractions rule percentage is
less than 50 percent.)

(d) Exclusion of reasonable preferred
returns and guaranteed payments—{1)
Overview. This paragraph (d) sets forth
requirements for disregarding
reasonable preferred returns for capital
and reasonable gnaranteed payments for
capital or services for purposes of the
fractions rule. To qualify, the preferred
return or guaranteed payment must be
set forth in a binding, written
partnership agreement.

(2) Preferred returns. Items of income
(including gross income) and gain that
may be allocated to a partner with
respect to a current or cumulative
reasonable preferred return for capital
(including allocations of minimum gain
attributable to nonrecourse liability (or
partner nonrecourse debt) proceeds
distributed to the partneras a
reasonable preferred return) are
disregarded in computing overall
partnership income or loss for purposes
of the fractions rule. Similarly, if a
partnership agreement effects a
reasonable preferred return with an
allocation of what would otherwise be
overall partnership income, those items
comprising that allocation are
disregarded in computing overall
partnership income for purposes of the
fractions rule.

(3) Guaranteed payments. A current
or cumulative reasonable guaranteed
payment to a qualified organization for
capital or services is treated as an item
of deduction in computing overall
partnership income or loss, and the
income that the qualified organization
may receive or accrue from the current
or cumulative reasonable guaranteed
payment is not treated as an allocable
share of overall partnership income or
loss. The treatment of a guaranteed
payment as reasonable for purposes of
section 514(c)(9)(E) does not affect its
possible characterization as unrelated
business taxable income under other
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provisions of the Internal Revenue
Code.

(4) Reasonable amount—(i) In
general. A guaranteed payment for
services is reasonable only to the extent
the amount of the payment is reasonable
under § 1.162-7 (relating to the
deduction of compensation for personal
services). A preferred return or
guaranteed p:frment for capital is
reasonable only to the extent it is
computed, with respect to unreturned
capital, at a rate that is commercially
reasonable based on the relevant facts
and circumstances.

(ii) Safe harbor. For purposes of this
paragraph (d){4), a rate is deemed to be
commercially reasonable if it is no
greater than four percentage points more
than, or if it is no greater than 150
percent of, the highest long-term
applicable federal rate (AFR) within the
meaning of section 1274(d), for the
month the partner’s right to a preferred
return or guaranteed payment is first
established or for any month in the
partnership taxable year for which the
return or payment on capital is
computed. A rate in excess of the rates
described in the preceding sentence
may be commercially reasonable, based
on the relevant facts and circumstances.

(5) Unreturned capital—{(i) In general.
Unreturned capital is computed on a
weighted-average basis and equals the
excess of—

(A) The amount of money and the fair
market value of property contributed by
the partner to the partnership (net of
liabilities assumed, or taken subject to,
by the partnership); over

(B) The amount of money and the fair
market value of property {net of
liabilities assumed, or taken subject to,
by the partner) distributed by the
partnership to the partner as a return of
capital.

(ii) Return of capital. In determining
whether a distribution constitutes a
return of capital, all relevant facts and
circumstances are taken into account.
However, the designation of
distributions in a written partnership
agreement generally will be respected in
determining whether a distribution
constitutes a return of capital, so long as
the designation is economically
reasonable.

(6) Timing rules—{i) Limitation on
allocations of income with respect to
reasonable preferred returns for capital.
Items of income and gain (or part of
what would otherwise be overall
partnership income) that may be
allocated to a partner in a taxable year
with respect to a reasonable preferred
return for capital are disregarded for
purposes of the fractions rule only to the

extent the allocable amount will not
exceed—

(A) The aggregate of the amount that
has been distributed to the partner as a
reasonable preferred return for the
taxable year of the allocation and prior
taxable years, on or before the due date
(not including extensions) for filing the
partnership’s return for the taxable year
of the allocation; minus

(B) The aggregate amount of
corresponding income and gain (and
what would otherwise be overall
partnership income) allocated to the
partner in all %rior years.

(ii) Reasonable guaranteed payments
may be deducted only when paid in
cash. If a partnership that avails itself of
paragraph (d)(3) of this section would
otherwise be required (by virtue of its
method of accounting) to deduct a
reasonable guaranteed payment to a
qualified organization earlier than the
taxable year in which it is paid in cash,
the partnershx;g must delay the
deduction of the guaranteed payment
until the taxable year it is paid in cash.
For purposes of this paragraph (d)(6)(ii),
a guaranteed payment that is paid in
cash on or before the due date (not
including extensions) for filing the
partnership’s return for a taxable year
may be treated as paid in that prior
taxable year.

(7) Examples. The following examples
illustrate the provisions of this
paragraph (d).

Facts. Qualified organization QO and
taxable corporation TP form a partnership.
QO contributes $9,000 to the partnership and
TP contributes $1,000. The partnership
borrows $50,000 from a third party lender
and purchases an office building for $55,000.
At all relevant times the safe harbor rate
described in paragraph (d)(4)(ii) of this
section equals 10 percent.

Example 1. Allocations made with respect
to preferred returns. (i) The partnership
agreement provides that in each taxable year
the partnership’s distributable cash is first to
be distributed to QO as a 10 percent preferred
return on its unreturned capital. To the
extent the partnership has insufficient cash
to pay QO its preferred return in any taxable
year, the preferred return is compounded (at
IO&emem) and is to be paid in future years
to the extent the partnership has distributable
cash. The partnership agreement first
allocates gross income and gain 100 percent
to QO, to the extent cash has been distributed
to QO as a preferred return. All remaining
profit or loss is allocated 50 percent to QO
and 50 percent to TP.

(ii) The partnership satisfies the fractions
rule. Items of income and gain that may be
specially allocated to QO with respect to its
preferred return are disregarded in
computing overall partnership income or loss
for purposes of the fractions rule because the
requirements of paragraph (d) of this section
are satisfied. After disregarding those
allocations, QO's fractions rule percentage is

50 percent (see paragraph (c)(2) of this
section), and under the partnership
agreement QO may not be allocated more
than 50 percent of overall partnership
income in any taxable year.

(iii) The facts are the same as in paragraph
(i) of this Example 1, except that QO’s
preferred return is computed on unreturned
capital at a rate that exceeds a commercially
reasonable rate. The partnership violates the
fractions rule. The income and gain that may
be specially allocated to QO with respect to
the preferred return is not disregarded in
computing overall partnership income or loss
to the extent it exceeds a commercially
reasonable rate. See paragraph (d) of this
section. As a result, QO's fractions rule
percentage is less than 50 percent (see
paragraph (c){2) of this section), and
allocations of income and gain to QO with
respect to its preferred return could result in
QO being allocated more than 50 percent of
the overall partnership income in a taxable
year.

Example 2. Guaranteed payments and the
computation of overall partnership income or
loss. (i) The partnership agreement allocates
all bottom-line partnership income and loss
50 percent to QO and 50 percent to TP
throughout the life of the partnership. The
partnership agreement provides that QO is
entitled each year to a 10 percent guaranteed
payment on unreturned capital. To the extent
the partnership is unable to make a
guaranteed payment in any taxable year, the
unpaid amount is compounded at 10 percent.
and is to be paid in future years.

(ii) Assuming the requirements of
paragraph (d)(6)(ii) of this section are met,
the partnership satisfies the fractions rule.
The guaranteed payment is disregarded for
purposes of the fractions rule because it is
computed with respect to unreturned capitel
at the safe harbor rate described in paragraph
(d)(4)(ii) of this section. Therefore, the
guaranteed payment is treated as an item of
deduction in computing overall partnership
income or loss, and the corresponding
income that QO may receive or accrue with
respect to the guaranteed payment is not
treated as an allocable share of overall
partnership income or loss. See paragraph
(d)(3) of this section. Accordingly, QO's
fractions rule percentage is 50 percent (see
paragraph (c)(2) of this section), and under
the partnership agreement QO may not be
allocated more than 50 percent of overall
partnership income in any taxable year.

(e) Chargebacks and offsets—(1) In
general. The following allocations are
disregarded in computing overall
partnership income or loss for purposes
of the fractions rule—

(i) Allocations of what would
otherwise be overall partnership income
that may be made to chargeback (i.e.,
reverse) prior disproportionately large
allocations of overall partnership loss
(or part of the overall partnership loss)
to a qualified organization, and
allocations of what would otherwise be
overall partnership loss that may be
made to chargeback prior
disproportionatély small allocations of
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overall partnership income (or part of
the overall partnership income) to a
qualified organization;

(ii) Allocations of income or gain that
may be made to a partner pursuant to
a minimum gain chargeback attributable
to prior allocations of nonrecourse
deductions to the er;

(iii) Allocations of income or gain that
may be made to a partner pursuant to
a minimum gain chargeback attributable
to prior allocations of partner
nonrecourse deductions to the partner
and allocations of income or gain that
may be made to other partners to
chargeback compensating allocations of
other losses, deductions, or section
705(a)(2)(B) expenditures to the other
partners; and

(iv) Allocations of items of income or
gain that may be made to a partner
pursuant to a qualified income offset,
within the meaning of § 1.704-
1(b)(2)(ii)(d).

(2) Disproportionate allocations—{i)
In general. To gualify under paragraph
(e)(1)(3) of this section, prior
disproportionate allocations may be
reversed in full or in part, and in any
order, but must be reversed in the same
ratio as originally made. A prior
allocation is disproportionately large if
the qualified organization’s percentage
share of that allocation exceeds its
fractions rule percentage. A prior
allocation is disproportionately small if
the qualified organization’s percentage
share of that allocation is less than its
fractions rule percentage. However, a
prior allocation (or allocations) is not
considered disproportionate unless the
balance of the overall partnership
income or loss for the taxable year of the
allocation is allocated in a manner that
would independently satisfy the
fractions rule.

(ii) Limitation on chargebacks of
partial allocations. Except in the case of
a chargeback allocation pursuant to
paragraph (e)(4) of this section, and
except as otherwise provided by the
Internal Revenue Service by revenue
ruling, revenue procedure, or, on a case-
by-case basis, by letter ruling, paragraph
(e)(1)(i) of this section applies to a
chargeback of an allocation of part of the
overall partnership income or loss only
if that part consists of a pro rata portion
of each item of partnership income,
gain, loss, and deduction (other than
nonrecourse deductions, as well as
partner nonrecourse deductions and
compensating allocations) that is
included in computing overall
partnership income or loss.

(3) Minimum gain chargebacks
attributable to nonrecourse deductions.
Commencing with the first taxable year
of the partnership in which a minimum

gain chargeback (or partner nonrecourse
debt minimum gain chargeback) occurs,
a chargeback to a partner is attributable
to nonrecourse deductions (or
separately, on a debt-by-debt basis, to
partner nonrecourse deductions) in the
same proportion that the partner’s
percentage share of the partnership
minimum gain (or separately, on a debt-
by-debt basis, the partner nonrecourse
debt minimum gain) at the end of the
immediately preceding taxable year is
attributable to nonrecourse deductions
(or partner nonrecourse deductions).
The partnership must determine the
extent to which a partner’s percentage
share of the partnership minimum gain
(or partner nonrecourse debt minimum
gain) is attributable to deductions in a
reasonable and consistent manner. For
example, in those cases in which none
of the exceptions contained in § 1.704—
2(f) (2) through (5) are relevant, a
partner’s percentage share of the
partnership minimum gain generally is
attributable to nonrecourse deductions
in the same ratio that—

(i) The aggregate amount of the
nonrecourse deductions previously
allocated to the partner but not charged
back in prior taxable years; bears to

(ii) The sum of the amount described
in paragraph (e)(3)(i) of this section,
plus the aggregate amount of
distributions previously made to the
Fartner of proceeds of a nonrecourse

iability allocable to an increase in
partnership minimum gain but not
charged back in prior taxable years.

(4) Minimum gain chargebacks
attributable to distribution of
nonrecourse debt proceeds—i)
Chargebacks disregarded until
allocations made. Allocations of items
of income and gain that may be made
pursuant to a provision in the
partnership agreement that charges back
minimum gain attributable to the
distribution of proceeds of a
nonrecourse liability (or a partner
nonrecourse debt) are taken into
account for purposes of the fractions
rule only to the extent an allocation is
made. (See paragraph (d)(2) of this
section, pursuant to which there is
permanently excluded chargeback
allocations of minimum gain that are
attributable to proceeds distributed as a
reasonable preferred return.)

(ii) Certain minimum gain
chargebacks related to returns of
capital. Allocations of items of income
or gain that (in accordance with §1.704—
2(f)(1)) may be made to a partner
pursuant to a minimum gain chargeback
attributable to the distribution of
proceeds of a nonrecourse liability are
disregarded in computing overall
partnership income or loss for purposes

of the fractions rule to the extent that
the allocations (subject to the
requirements of paragraph (e)(2) of this
section) also charge back prior
disproportionately large allocations of
overall partnership loss (or part of the
overall partnership loss) to a qualified
organization. This exception applies
only to the extent the disproportionately
large allocation consisted of
depreciation from real property (other
than items of nonrecourse deduction or
partner nonrecourse deduction) that
subsequently was used to secure the
nonrecourse liability providing the
distributed proceeds, and only if those
proceeds were distributed as a return of
capital and in the same proportion as
the disproportionately large allocation.

(5) Examples. The following examples
illustrate the provisions of this
paragraph (e).

Example 1. Chargebacks of
disproportionately large allocations of overall
partnership loss. (i) Qualified organization
QO and taxable corporation TP form a
partnership. QO contributes $900 to the
partnership and TP contributes $100. The
partnership agreement ailocates overall
partnership loss 50 percent to QO and 50
percent to TP until TP's capital account is
reduced to zero; then 100 percent to QO until
QO's capital account is reduced to zero; and
thereafter 50 percent to QO and 50 percent
to TP. Overall partnership income is
allocated first 100 percent to QO to
chargeback overall partnership loss allocated
100 percent to QO, and thereafter 50 percent
to QO and 50 percent to TP.

(ii) The partnership satisfies the fractions
rule. QO’s fractions rule percentage is 50
percent. See paragraph (c)(2) of this section.
Therefore,'the 100 percent allocation of
overall partnership loss to QO is
disproportionately large. See paragraph
(e)(2)(i) of this section. Accordingly, the 100
percent allocation to QO of what would
otherwise be overall partnership income (if it
were not disregarded), which charges back
the disproportionately large allocation of
overall partnership loss, is disregarded in
computing overall partnership income and
loss for purposes of the fractions rule. The
100 percent allocation is in the same ratio as
the disproportionately large loss allocation,
and the rest of the allocations for the taxable
year of the disproportionately large loss
allocation will independently satisfy the
fractions rule. See paragraph (e)(2)(i) of this
section. After disregarding the chargeback
allocation of 100 percent of what would
otherwise be overall partnership income, QO
will not be allocated a percentage share of
overall partnership income in excess of its
fractions rule percentage for any taxable year.

Example 2. Chargebacks of
disproportionately small allocations of
overall partnership income. (i) Qualified
organization QO and taxable corporation TP
form a partnership. QO contributes $900 to
the partnership and TP contributes $100. The
partnership purchases real property with
money contributed by its partners and with
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money borrowed by the partnership on a
recourse basis. In any year, the partnership
agreement allocates the first $500 of overall
partnership income 50 percent to QO and 50
percent to TP; the next $100 of overall
partnership income 100 percent to TP (as an
incentive for TP to achieve significant
profitability in managing the partnership’s
operations); and all remaining overall
partnership income 50 percent to QO and 50
percent to TP. Overall partnership loss is
allocated first 100 percent to TP to
chargeback overall partnership income
allocated 100 percent to TP at any time in the
prior three years and not reversed; and
thereafter 50 percent to QO and 50 percent
to TP.

(ii) The partnership satisfies the fractions
rule. QO’s fractions rule percentage is 50
percent because qualifying chargebacks are
disregarded pursuant to paragraph (e){1)(i) in
computing overall partnership income or
loss. See paragraph (c){2) of this section. The
zero percent allocation to QO of what would
otherwise be overall partnership loss is a
qualifying chargeback that is disregarded
because it is in the same ratio as the income
allocation it charges back, because the rest of
the allocations for the taxable year of that
income allocation will independently satisfy
the fractions rule (see paragraph (e)(2)(i) of
this section), and because it charges back an
allocation of zero overall partnership income
to QO, which is proportionately smaller (i.e.,
disproportionately small) than QO’s 50
percent fractions rule percentage. After
disregarding the chargeback allocation of 100
percent of what would otherwise be overall
partnership loss, QO will not be allacated a
percentage share of overall partnership
income in excess of its fractions rule
percentage for any taxable year.

Example 3. Chargebacks of partner
nonrecourse deductions and compensating
allocations of other items. (i) Qualified
organization QO and taxable corporation TP
form a partnership to own and operate
encumbered real property. QO and TP each
contribute $500 to the partnership. In
addition, QO makes a $300 nonrecourse loan
to the partnership. The partnership
agreement contains a partner nonrecourse
debt minimum gain chargeback provision
and a provision that allocates partner
nonrecourse deductions to the partner who
bears the economic burden of the deductions
in accordance with §1.704-2. The
partnership agreement also provides that to
the extent partner nonrecourse deductions
are allocated to QO in any taxable year, other
compensating items of partnership loss or
deduction (and, if appropriate, section
705(a)(2)(B) expenditures) will first be
allocated 100 percent to TP. In addition, to
the extent items of income or gain are
allocated to QO in any taxable year pursuant
to a partner nonrecourse debt minimum gain
chargeback of deductions, items of
partnership income and gain will first be
allocated 100 percent to TP. The partnership
agreement allocates all other overall
partnership income or loss 50 percent to QO
and 50 percent to TP. 5

(ii) The partnership satisfies the fractions
rule on a prospective basis. The allocations
of the partner nonrecourse deductions and

the compensating allocation of other items of
loss, deduction, and expenditure that may be
made to TP (but which will not be made
unless there is an allocation of partner
nonrecourse deductions to QO) are not taken
into account for purposes of the fractions rule
until a taxable year in which an allocation is
made. See paragraph (j)(1) of this section. In
addition, partner nonrecourse debt minimum
gain chargebacks of deductions and
allocations of income or gain to other
partners that chargeback compensating
allocations of other deductions are
disregarded in computing overall partnership
income or loss for purposes of the fractions
rule. See paragraph (e)(1)(iii) of this section.
Since all other overall partnership income
and loss is allocated 50 percent to QO and

50 percent to TP, QO's fractions rule
percentage is 50 percent (see paragraph (c)(2)
of this section), and QO will not be allocated
a percentage share of overall partnership
income in excess of its fractions rule
percentage for any taxable year.

(iii) The facts are the same as in paragraph
(i) of this Example 3, except that the
partnership agreement provides that
compensating allocations of loss or
deduction (and section 705(a)(2)(B)
expenditures) to TP will not be charged back
until year 10. The partners expect $300 of
partner nonrecourse deductions to be
allocated to QO in year 1 and $300 of incoma
or gain to be allocated to QO in year 2
pursuant to the partner nonrecourse debt
minimum gain chargeback provision.

(iv) The partnership fails to satisfy the
fractions rule on a prospective basis under
the anti-abuse rule of paragraph (k){4) of this
section. If the partners’ expectations prove
correct, at the end of year 2, QO will have
been allocated $300 of partner nonrecourse
deductions and an offsetting $300 of partner
nonrecourse debt minimum gain. However,
the $300 of compensating deductions and
losses that may be allocated to TP will not
be charged back until year 10. Thus, during
the period beginning at the end of year 2 and
ending eight years later, there may be $300
more of unreversed deductions and losses
allocated to TP than to QO, which would be
inconsistent with the purpose of the fractions
rule.

Example 4. Minimum gain chargeback
attributable to distributions of nonrecourse
debt proceeds. (i) Qualified organization QO
and taxable corporation TP form a
partnership. QO contributes $900 to the
partnership and TP contributes $100. The
partnership agreement generally allocates
overall partnership income and loss 90
percent to QO and 10 percent to TP.
However, the partnership agreement contains
& minimum gain chargeback provision, and
also provides that in any partnership taxable
year in which there is a chargeback of
partnership minimum gain to QO attributable
to distributions of proceeds of nonrecourse
liabilities, all other items comprising overall
partnership income or loss will be allocated
in a manner such that QO is not allocated
more than 90 percent of the overall
partnership income for the year.

(ii) The partnership satisfies the fractions
rule on a prospective basis. QO’s fractions
rule percentage is 90 percent. See paragraph

(c){(2) of this section. The chargeback that
may be made to QO of minimum gain
attributable to distributions of nonrecourse
liability proceeds is taken into account for
purposes of the fractions rule only to the
extent an allocation is made. See paragraph
(e)(4) of this section. Accordingly, that
potential allocation to QO is disregarded in
applying the fractions rule on a prospective
basis (see paragraph (b)(2) of this section),
and QO is treated as not being allocated a
percentage share of overall partnership
income in excess of its fractions rule
percentage in any taxable year. (Similarly,
QO is treated as not being allocated items of
income or gain in a taxable year when the
partnership has an overall partnership loss.)

(iii) In year 3, the partnership borrows
$400 on a nonrecourse basis and distributes
it to QO as a return of capital. In year 8, the
partnership has $400 of gross income and
cash flow and $300 of overall partnership
income, and the partnership repays the $400
nonrecourse borrowing.

(iv) The partnership violates the fractions
rule for year 8 and all future years. Pursuant
to the minimum gain chargeback provision,
the entire $400 of partnership gross income
is allocated to QO. Accordingly,
notwithstanding the curative provision in the
partnership agreement that would allocate to
TP the next $44 (($400+.9)x10%) of income
and gain included in computing overall
partnership income, the partnership has no
other items of income and gain to allocate to
QO. Because the $400 of gross income
actually allocated to QO is taken into account
for purposes of the fractions rule in the year
an allocation is made (see paragraph (e)(4) of
this section), QO’s percentage share of overall
pertnership income in year 8 is greater than
100 percent. Since this exceeds QO's
fractions rule percentage (i.e., 90 percent),
the partnership violates the fractions rule for
year 8 and all subsequent taxable years. See
paragraph (b)(2) of this section.

(f) Exclusion of reasonable partner-
specific items of deduction or loss.
Provided that the expenditures are
allocated to the partners to whom they
are attributable, the following partner-
specific expenditures are disregarded in
computing overall partnership income
or loss for purposes of the fractions
rule—

(1) Expenditures for additional
record-keeping and accounting incurred
in connection with the transfer of a
partnership interest {(including
expenditures incurred in computing
basis adjustments under section 743(b));

(2) Additional administrative costs
that result from having a forei er;

(3) State and lochut)gaxes or i
expenditures relating to those taxes; and

4) Expenditures designated by the
Internal Revenue Service by revenue
ruling or revenue procedure, or, on a
case-by-case basis, by letter ruling. (See
§601.601(d)(2)(ii)(b) of this chapter).

(g) Exclusion of unlikely losses and
deductions. Unlikely losses or
deductions (other than items of
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nonrecourse deduction) that may be
specially allocated to partners that bear
the economic burden of those losses or
deductions are disregarded in
computing overall partnership income
or loss for purposes of the fractions rule,
so long as a principal p se of the
allocation is not tax avoidance. To be
excluded under this paragraph (g), a loss
or deduction must have a low likelihood
of occurring, taking into account all
relevant facts, circumstances, and
information available to the partners
(including bona fide financial
projections). The types of events that
may give rise to unlikely losses or
deductions, depending on the facts and
circumstances, include tort and other
third-party litigation that give rise to
unforeseen liabilities in excess of
reasonable insurance coverage;
unanticipated labor strikes; unusual
delays in securing required permits or
licenses; abnormal weather conditions
(considering the season and the job site);
significant delays in leasing property
due to an unanticipated severe
economic downturn in the geographic
area; unanticipated cost overruns; and
the discovery of environmental
conditions that require remediation. No
inference is drawn as to whether a loss
or deduction is unlikely from the fact
that the partnership agreement includes
a provision for allocating that loss or
deduction.

(h) Provisions preventing deficit
capital account fa]ances. A provision in
the partnership agreement that allocates
items of loss or deduction away from a
qualified organization in instances
where allocating those items to the
qualified organization would cause or
increase a deficit balance in its capital
account that the qualified organization
is not obligated to restore (within the
meaning of § 1.704-1(b)(2)(ii) () or (d)),
is disregarded for p ses of the
fractions rule in taxable years of the
partnership in which no such
allocations are made pursuant to the
provision. However, this exception
applies only if, at the time the provision
becomes part of the partnership
agreement, all relevant facts,
circumstances, and information
(including bona fide financial
projections) available to the partners
reasonably indicate that it is unlikely
that an allocation will be made pursuant
to the provision during the life of the
partnership.

(i) [Reserved]

(j) Exception for partner nonrecourse
deductions—(1) Partner nonrecourse
deductions disregarded until actually
allocated. Items of partner nonrecourse
deduction that may be allocated to a
partner pursuant to § 1.704-2, and

compensating allocations of other items
of loss, deduction, and section
705(a)(2)(B) expenditures that may be
allocated to other partners, are not taken
into account for purposes of the
fractions rule until the taxable years in
which they are allocated.

(2) Disproportionate allocation of
partner nonrecourse deductions to a
qualified organization. A violation of
the fractions rule will be disregarded if
it arises because an allocation of partner
nonrecourse deductions to a qualified
organization that is not motivated by tax
avoidance reduces another qualified
organization's fractions rule percentage
below what it would have been absent
the allocation of the partner
nonrecourse deductions.

(k) Special rules—{(1) Changes in
partnership allocations arising from a
change in the partners’ interests. A
qualified organization that acquires a
partnership interest from another
qualified organization is treated as a
continuation of the prior qualified
organization partner (to the extent of
that acquired interest) for purposes of
applying the fractions rule. Changes in
partnership allocations that result from
other transfers or shifts of partnership
interests will be closely scrutinized (to
determine whether the transfer or shift
stems from a prior agreement,

understanding, or plan or could
otherwise be expected given the
structure of the transaction), but
generally will be taken into account
only in determining whether the
partnership satisfies the fractions rule in
the taxable year of the change and
subsequent taxable years.

(2) De minimis interest rule—{i) In
general. Section 514(c)(9)(B){(vi) does
not apply to a partnership otherwise
subject to that section if—

(A) Qualified organizations do not
hold, in the aggregate, interests of
greater than five percent in the capital
or profits of the partnership; and

) Taxable partners own substantial
interests in the partnership through
which they participate in the
partnership on substantially the same
terms as the qualified organization
partners,

(ii) Example. Partnership PRS has two
types of limited partnership interests
that participate in partnership profits
and losses on different terms. Qualified
organizations (QOs) only own one type
of limited partnership interest and own
no general partnership interests. In the
aggregate, the QOs own less than five
percent of the capital and profits of PRS.
Taxable partners also own the same type
of limited partnership interest that the
QOs own. These limited partnership
interests owned by the taxable partners

are 30 percent of the capital and profits
of PRS. Thirty percent is a substantial
interest in the partnership. Therefore,
PRS satisfies paragraph (k)(2) of this
section and section 514(c)(9)(B)(vi) does
not apply.

(3) Ii minimis allocations
disregarded. A qualified organization’s
fractions rule percentage of the
partnership’s items of loss and
deduction, other than nonrecourse and
partner nonrecourse deductions, that are
allocated away from the qualified
organization and to other partners in
any taxable year are treated as having
been allocated to the gualified
organization for purposes of the
fractions rule if—

(i) The allocation was neither planned
nor motivated by tax avoidance; and

(ii) The total amount of those items of
partnership loss or deduction is less
than both—

(A) One percent of the partnership’s
aggregate items of gross loss and
deduction for the taxable year; and

(B) $50,000.

(4) Anti-abuse rule. The purpose of
the fractions rule is to prevent tax
avoidance by limiting the permanent or
temporary transfer of tax benefits from
tax-exempt partners to taxable partners,
whether by directing income or gain to
tax-exempt partners, by directing losses,
deductions, or credits to taxable
partners, or by some other similar
manner. This section may not be
applied in a manner that is inconsistent
with the p of the fractions rule.

(1) [Reserved].

(m) Tjered partnerships—(1) In
general. If a qualified organization holds
an indirect interest in real property
through one or mors tiers of
partnerships (a chain), the fractions rule
is satisfied only if—

(i) The avoidance of tax is not a
principal purpose for using the tiered-
ownership structure (investing in
separate real properties through separate
chains of partnerships so that section
514{c)(9)(E) is, effectively, applied on a
property-by-property basis is not, in and
of itself, a tax avoidance purpose); and

(ii) The relevant partnerships can
demonstrate under any reasonable
method that the relevant chains satisfy
the requiréments of paragraphs (b)(2)
thror:& (k) of this section. For purposes
of applying § 1.704-2(k) under the
independent chain approach described
in Example 3 of paragraph (m)(2) of this
section, allocations of items of income
or gain that may be made pursuant to a

provision in the partnership agreement
that charges back minimum gain are
taken into account for purposes of the
fractions rule only to the extent an
allocation is made.
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(2) Examples. The following examples
illustrate the provisions of this
paragraph (m).

Example 1. Tiered partnerships—
collapsing approach. (i) Qualified
organization QO3 and taxable individual TP3
form upper-tier partnership P2. The P2
partnership agreement allocates overall
partnership income 20 percent to QO3 and
80 percent to TP3. Overall partnership loss
is allocated 30 percent to QO3 and 70 percent
to TP3. P2 and taxable individual TP2 form
lower-tier partnership P1. The P1 partnership
agreement allocates overall partnership
income 60 percent to P2 and 40 percent to
TP2. Overall partnership loss is allocated 40
percent to P2 and 60 percent to TP2. The
only asset of P2 (which has no outstanding
debt) is its interest in P1. P1 purchases real
property with money contributed by its
partners and with borrowed money. There is
no tax avoidance purpose for the use of the
tiered-ownership structure, which is
illustrated by the following diagram.

Q03 TP3

Nl
P2

TP2
\/
P1

(ii) P2 can demonstrate that the P2/P1
chain satisfies the requirements of
Emgraphs (b)(2) through (k) of this section

y collapsing the tiered-partnership
structure. On a collapsed basis, QO3's
fractions rule percentage is 12 percent (30
percent of 40 percent). See paragraph (c)(2)
of this section. P2 satisfies the fractions rule
because QO3 may not be allocated more than
12 percent (20 percent of 60 percent) of
overall partnership income in any taxable
year.

Example 2. Tiered partnerships—entity-by-
entity approach. (i) Qualified organization
QO3A is a partner with taxable individual
TP3A in upper-tier partnership P2A.
Qualified organization QO3B is a partner
with taxable individual TP3B in upper-tier
partnership P2B. P2A, P2B, and taxable
individual TP2 are partners in lower-tier
partnership P1, which owns encumbered real
estate. None of QO3A, QO3B, TP3A, TP3B or
TP2 has a direct or indirect ownership
interest in each other. P2A has been
established for the purpose of investing in
numerous real estate properties
independently of P2B and its partners. P2B
has been established for the purpose of
investing in numerous real estate properties
independently of P2A and its partners.
Neither P2A nor P2B has outstanding debt.
There is no tax avoidance purpose for the use
of the tiered-ownership structure, which is
illustrated by the following diagram.

TPIA Q038 TP3B

\/
P28

QO3A
\
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(ii) The P2A/P1 chain (Chain A) will
satisfy the fractions rule if P1 and P2A can
demonstrate in a reasonable manner that they
satisfy the requirements of paragraphs (b)(2)
through (k) of this section. The P2B/P1 chain
(Chain B) will satisfy the fractions rule if P1
and P2B can demonstrate in a reasonable
manner that they satisfy the requirements of
paragraphs (b)(2) through (k) of this section.
To meet its burden, P1 treats P2A and P2B
as qualified organizations. Provided that the
allocations that may be made by P1 would
satisfy the fractions rule if P2A and P2B were
direct qualified organization partners in P1,
Chain A will satisfy the fractions rule (for the
benefit of QO3A) if the allocations that may
be made by P2A satisfy the requirements of
paragraphs (b)(2) through (k) of this section.
Similarly, Chain B will satisfy the fractions
rule (for the benefit of QO3B]) if the
allocations that may be made by P2B satisfy
the requirements of paragraphs (b)(2) through
(k) of this section. Under these facts, QO3A
does not have to know how income and loss
may be allocated by P2B, and QO3B does not
have to know how income and loss may be
allocated by P2A. QO3A’s and QO3B’s
burden would not change even if TP2 were
not a partner in P1.

Example 3. Tiered partnerships—
independent chain approach. (i) Qualified
organization QO3 and taxable corporation
TP3 form upper-tier partnership P2. P2 and
taxable corporation TP2 form lower-tier
partnership P1A. P2 and qualified
organization QO2 form lower-tier partnership
P1B. P2 has no outstanding debt. P1A and
P1B each purchase real property with money
contributed by their respective partners and
with borrowed money. Each partnership’s
real property is completely unrelated to the
real property owned by the other partnership.
P1B’s allocations do not satisfy the
requirements of paragraphs (b)(2) through (k)
of this section because of allocations that
may be made to QO2. However, if P2's
interest in P1B were completely disregarded,
the P2/P1A chain would satisfy the
requirements of paragraphs (b)(2) through (k)
of this section. There is no tax avoidance
purpose for the use of the tiered-ownership
structure, which is illustrated by the
following diagram.

Q03 TP3
Vi

P2
TP2 AR

N/
P1A
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(if) P2 satisfies the fractions rule with
respect to the P2/P1A chain, but only if the
P2 partnership agreement allocates those
items allocated to P2 by P1A separately from
those items allocated to P2 by P1B. For this
purpose, allocations of items of income or
gain that may be made pursuant to a
provision in the partnership agreement that
charges back minimum gain, are taken into
account for purposes of the fractions rule
only to the extent an allocation is made. See

Q02
nd
P1B

paragraph (m)(1)(ii) of this section. P2 does
not satisfy the fractions rule with respect to
the P2/P1B chain.

(n) Effective date—(1) In general.
Section 514(c)(9)(E), as amended by
sections 2004(h) (1) and (2) of the
Technical and Miscellaneous Revenue
Act of 1988, Pub. L. 100647, applies
generally with respect to property
acquired by partnerships after October
13, 1987, and to partnership interests
acquired after October 13, 1987.

(2) General effective date of the
regulations. Section 1.514(c)-2 (a)
through (m) applies with respect to
partnership agreements entered into
after December 30, 1992, property
acquired by gannershjps after December
30, 1992, and partnership interests
acquired by qualified organizations after
December 30, 1992 (other than a
partnership interest that at all times
after October 13, 1987, and prior to the
acquisition was held by a qualified
organization). For this purpose,
paragraphs (a) through (m) of this
section will be treated as satisfied with
respect to partnership agreements
entered into on or before May 13, 1994,
property acquired by partnerships on or
before May 13, 1994, and partnership
interests acquired b{gualiﬁed
organizations on or before May 13, 1994,
if the guidance set forth in (paragraphs
(a) through (m) of § 1.514(c)-2 of) PS—
56-90, published at 1993-5 L.R.B. 42,
February 1, 1993, is satisfied. (See
§ 601.601(d)(2)(ii)(b) of this chapter).

(3) Periods after June 24, 1990, and
prior to December 30, 1992. To satisfy
the requirements of section 514(c)(9)(E)
with respect to partnership agreements
entered into after June 24, 1990,
property acquired by partnerships after
June 24, 1990, and partnership interests
acquired by qualified organizations after
June 24, 1990, (other than a partnership
interest that at all times after October
13, 1987, and prior to the acquisition
was held by a qualified organization) to
which paragraph (n)(2) of this section
does not apply, paragraphs (a) through
(m) of this section must be satisfied as
of the first day that section 514(c)(9)(E)
applies with respect to the partnership,
property, or acquired interest. For this
purpose, paragraphs (a) through (m) of
this section will be treated as satisfied
if the guidance in sections I through VI
of Notice 90—41, 90-1 C.B. 350, (see
§601.601(d)(2)(ii)(b) of this chapter) has
been followed.

(4) Periods prior to the issuance of
Notice 90-41. With respect to
partnerships commencing after October
13, 1987, property acquired by
partnerships after October 13, 1987, and
partnership interests acquired by
qualified organizations after October 13,
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1987, to which neither paragraph (n)(2)
nor (n)(3) of this section applies, the
Internal Revenue Service will not
challenge an interpretation of section
514(c)(9)(E) that is reasonable in light of
the underlying purposes of section
514(c)(9)(E) (as reflected in its
legislative history) and that is
consistently applied as of the first day
that section 514(c)(9)(E) applies with
respect to the partnership, property, or
acquired interest. A reasonable
interpretation includes an interpretation
that substantially follows the guidance
in either sections I through VI of Notice
9041, (see § 601.601(d)(2)(ii)(b) of this
chapter) or paragraphs (a) through (m) of
this section.

(5) Material modifications to
partnership agreements. A material
modification will cause a partnership
agreement to be treated as a new
partnership agreement in appropriate
circumstances for purposes of this
paragraph (n).

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: April 21, 1994,

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 94-11612 Filed 5-11-94; 8:45 am)

BILLING CODE 4830-01-U

26 CFR Parts 1 and 602
[TD 8537]
RIN 1545-AQ50

Carryover of Passive Activity Losses
and Credits and At Risk Losses to
Bankruptcy Estates of Individuals

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the application of
carryover of passive activity losses and
credits and at risk losses to the
bankruptcy estates of individuals. The
final regulations affect individual
taxpayers who file bankruptcy petitions
under chapter 7 or chapter 11 of title 11
of the United States Code and have
passive activity losses and credits under
section 469 or losses under section 465.
DATES: These regulations are effective
May 13, 1994.

These regulations apply to bankruptcy
cases commencing on or after November
9,1992. In addition, the regulations
apply, at the election of the affected
laxpayers, to cases that commenced
before, and end on or after, November
9, 1992,

FOR FURTHER INFORMATION CONTACT:
Amy J. Sargent of the Office of Assistant
Chief Counsel (Income Tax &
Accounting), Office of Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC 20224, or telephone (202) 6224930
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1545—
1375. The estimated annual burden per
respondent varies from .5 hour to 1.5
hours, depending on individual
circumstances, with an estimated
average of 1 hour.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Background

This document contains final Income
Tax Regulations (26 CFR part 1) under
section 1398 of the Internal Revenue
Code (Code). On November 9, 1992, the
IRS published in the Federal Register a
notice of proposed rulemaking
designating passive activity losses and
credits under section 469 and unused
section 465 losses as attributes that pass
from the debtor to the bankruptcy estate
under section 1398(g) of the Code and
that, upon termination of the estate,
pass from the bankruptcy estate to the
debtor under section 1398(i).
Corrections to the Notice of Proposed
Rulemaking were published in the
Federal Register on December 22, 1992
(57 FR 246). A public hearing was held
on January 25, 1993. After consideration
of the public comments regarding the
proposed regulations, the final
regulations adopt the rules contained in
the proposed regulations without
substantive change. A discussion of the
public comments is set forth below.

Public Comments

The comments received by the IRS
were generally favorable, welcoming the
designation of attributes under section
1398(g)(8). Several commentators
suggested that the regulations be

modified. These suggestions are
discussed below

1. Expansion of the Proposed
Regulations to Include Additional
Attributes g

The proposed regulations designate
passive activity losses and credits under
section 469 and losses under section
465 as attributes that pass from the
debtor to the estate. Several
commentators suggested that the scope
of the proposed regulations be expanded
to include additional attributes of the
debtor, either by specifically listing the
additional attributes or by providing
that attributes of the debtor pass to the
estate if they are related to property
passing to the estate or are in the nature
of a carryforward.

These suggestions were not adopted
in the final regulations. The treatment of
other unenumerated attributes under
section 1398 (g) and (i) is more
appropriately provided in a separate
regulation project. This would provide
taxpayers with an opportunity to
comment before additional attributes of
the debtor are designated, by final
regulation, as attributes that pass to the
estate.

II. Taxation of Estate's Transfers of an
Interest in a Passive Activity or Former
Passive Activity or an Interest in a
Section 465 Activity Before Termination
of the Estate

The proposed regulations provide that
if, before the termination of the estate,
the estate transfers an interest in a
passive activity or former passive
activity té the debtor (other than by sale
or exchange), the transfer is not treated
as a disposition for purposes of any
provision of the Code assigning tax
consequences to a disposition. By way
of example, the proposed regulations
state that such transfers include
transfers from the estate to the debtor of
property that is exempt under section
522 of title 11 of the United States Code
and abandonments of estate property to
the debtor under section 554(a) of such
title. The proposed regulations provide
similar rules for the transfer of a section
465 activity,

Several commentators objected on the
grounds that these provisions are
outside the scope of the regulatory
authority of the IRS under section
1398(g) and (i). In general, these
commentators maintained that the
regulatory authority of the IRS is limited
to listing attributes that pass from the
debtor to the estate and that, upon
termination of the estate, pass to the
debtor. In addition, one commentator
contended that the provisions relating to
pre-termination transfers between the
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estate and the debtor constitute an
improper attempt to amend by
regulation the express language of
section 1398(f)(2). Commentators also
questioned the treatment of
abandonments as nontaxable
dispositions, reiterating many of the
arguments set forth in In re A.J. Lane &
Co., 133 B.R. 264 (Bankr. D. Mass.
1991), which stated in dicta that
abandonments are taxable dispositions.
See also In re Rubin, 154 B.R. 897
(Bankr. D. Md. 1992).

The final regulations retain the rules
of the proposed regulations. Although
section 1398 does not provide explicit
rules relating to pre-termination
transfers between the estate and the
debtor, the Secretary has authority
pursuant to section 7805(a) to issue
interpretative regulations under section
1398. The IRS and the Treasury
Department believe the rules adopted in
the final regulations are consistent with
the overall system established by
section 1398 and, in the absence of a
contrary statutory provision, are a
reasonable exercise of the Secretary’s
authority under section 7805(a).
Moreover, the rules adopted in the final
regulations are consistent with the only
appellate court case on point, which
holds that the transfer (other than by
sale or exchange) of an asset from the
estate to the debtor before the
termination of the estate is a nontaxable
disposition. See In re Olson, 100 B.R.
458 (Bankr. N.D. Jowa 1989), aff'd, 121
B.R. 346 (N.D. Iowa 1990), aff’d, 930
F.2d 6 (8th Cir. 1991).

III. Debtor’s Succession to the Estate’s
Passive Activity Losses and Credits and
Unused Section 465 Losses Before
Termination of the Estate

As a corollary to the treatment of the
estate’s transfer of an interest in a
passive activity or former passive
activity as a nontaxable disposition, the
proposed regulations provide that if,
before the termination of the estate, the
estate transfers an interest in a passive
activity or former passive activity to the
debtor (other than by sale or exchange),
the debtor succeeds to and takes into
account the allocable portion of the
estate's unused passive activity loss and
credit attributable to the activity
(determined as of the first day of the
estate’s taxable year in which the
transfer occurs). The proposed
regulations provide similar rules for
section 465 losses.

The objections submitted by one
commentator generally parallel the
previously discussed objections to the
treatment of the estate’s transfer of an
interest in a passive activity or former
passive activity before the termination

of the estate as a nontaxable disposition.
The final regulations retain the rules in
the proposed regulations.

1V. Effective Date

The provisions of §§1.1398-1 and
1.1398-2 were proposed to be effective
for bankruptcy cases commencing on or
after November 9, 1992. Several
commentators suggested alternative
effective dates for the final regulations.
One commentator recommended that a
more appropriate effective date would
be the date the regulations become final.
Another commentator contended that, at
least in certain situations, the
regulations should be effective for
bankruptcy cases commencing prior to
November 9, 1992.

The IRS and the Treasury Department
believe that it is not necessary to delay
the effective date because publication of
the proposed regulations, which are
being finalized without significant
change, provided adequate notice of the
new rules. In addition, limiting the
application of the new rules to cases
commenced after publication of the
proposed regulations is clearly within
the Treasury Department’s authority to
prescribe the extent to which
regulations shall be applied without
retroactive effect and conforms to the
pattern of section 1398(g), which
applies to cases commencing after
March 25, 1981. Accordingly, the final
regulations retain the effective date of
the proposed regulations.

V. Joint Election to Have §§ 1.1398-1
and 1.1398-2 Apply to Cases
Commenced Before November 9, 1992

For cases commenced prior to
November 9, 1992, and terminating on
or after that date, the proposed
regulations apply only if a joint election
is made by the debtor and the estate. In
cases under chapter 7, the election is
valid only with the written consent of
the bankruptcy trustee. In cases under
chapter 11, the election is valid only if
it is incorporated (a) into a bankruptcy
plan that is confirmed by the
bankruptcy court, or (b) into an order of
the court. Additionally, the caption
“ELECTION PURSUANT TO §1.1398-1
(or § 1.1398-2)"" must be placed
prominently on the first page of each of
the debtor’s returns that is affected by
the election (other than returns for
taxable years that begin after the
termination of the estate) and on the
first page of each of the estate’s returns
that is affected by the election.

One commentator recommended
eliminating the requirement that the
debtor join in the election. In general,
this commentator felt that this
requirement gave the debtor exclusive

control over the passive activity losses
and credits and unused section 465
losses to the detriment of the creditors.

The final regulations retain the
requirement that the debtor join in the
election. This requirement permits
debtors to rely on the law in effect at the
time they entered into bankruptcy.

One commentator suggested that
because the consent of the debtor is
required, the regulations should clarify
that the written consent of the debtor is
required in cases under chapter 7, in
addition to the written consent of a
bankruptcy trustee. The proposed
regulations require the debtor to show
consent by actually making the election.
The debtor’s election will be evidenced
by the return on which it is made, and
it is not clear what purpose would be
served by an additional paperwork
requirement. Accordingly, this
suggestion was not adopted.

A commentator requested clarification
as to whether the election could be
made on an amended return. In
response to this comment, the
regulations clarify that the election can
be made on an amended return.

Finally, a commentator requested that
the regulations clarify whether the
election is available for estates that are
terminated after November 9, 1992, but
before the adoption of final regulations.
Because the regulations are sufficiently
clear on this point, this comment was
not adopted.

VI. Other Comments

One commentator requested that the
regulations provide guidance on the
determination of basis under section
1398(g)(6), which provides that, in the
case of assets acquired by the estate
from the debtor, the estate succeeds to
the debtor’s basis, determined as of the
first day of the debtor's taxable year in
which the case commenced. The
specific guidance requested concerned
the effect on basis of events (such as
depreciation or distributions received
by the debtor as the result of holding an
interest in a passthrough entity) that
occur after the first day of the debtor’s
taxable year in which the case
commenced, but prior to the
commencement date. It was also
requested that the regulations provide
guidance on the application of the
“varying interest’ rule of section
706(d)(1) to the estate. This guidance is
outside the scope of these regulations.
Accordingly, the final regulations do not
provide guidance on these issues.

Special Analysis

It has been determined that these final
regulations are not significant rules as
defined in EQ 12866. Therefore, a
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regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations. Therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, a copy of the
proposed rules was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Amy J. Sargent of the
Office of Assistant Chief Counsel
(Income Tax and Accounting), IRS.
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. An undesignated center
heading is added immediately following
§1.1388-1 to read as follows:

“Rules Relating to Individuals' Title 11
Cases”

Par. 3. Sections 1.1398-1 and 1.1398-

2 are added to read as follows:

§1.1398-1 Treatment of passive activity
losses and passive activity credits in
Individuals’ title 11 cases.

(a) Scope. This section applies to
cases under chapter 7 or chapter 11 of
title 11 of the United States Codle, but
only if the debtor is an individual.

(b) Definitions and rules of gzneral
application. For purposes of this
section—

(1) Passive activity and former passive
activity have the meanings given in
section 469(c) and (f)(3);

(2) The unused passive activity loss
(determined as of the first day of a
taxable year) is the passive activity loss

(as defined in section 469(d)(1)) that is
disallowed under section 469 for the
previous taxable year; and

(3) The unused passive activity credit
(determined as of the first day of a
taxable year) is the passive activity
credit (as defined in section 469(d)(2))
that is disallowed under section 469 for
the previous taxable year.

(c) Estate succeeds to losses and
credits upon commencement of case.
The bankruptcy estate (estate) succeeds
to and takes into account, beginning
with its first taxable year, the debtor’s
unused passive activity loss and unused
passive activity credit (determined as of
the first day of the debtor's taxable year
in which the case commences).
~ (d) Transfers from estate to debtor—
(1) Transfer not treated as taxable event,
If, before the termination of the estate,
the estate transfers an interest in a
passive activity or former passive
activity to the debtor (other than by sale
or exchange), the transfer is not treated
as a disposition for purposes of any
provision of the Internal Revenue Code
assigning tax consequences to a
disposition. The transfers to which this
rule applies include transfers from the
estate to the debtor of property that is
exempt under section 522 of title 11 of
the United States Code and
abandonments of estate property to the
debtor under section 554(a) of such title.

(2) Treatment of passive activity loss
and credit. If, before the termination of
the estate, the estate transfers an interest
in a passive activity or former passive
activity to the debtor (other than by sale
or exchange)—

(i) The estate must allocate to the
transferred interest, in accordance with
§1.469-1(f)(4), part or all of the estate’s
unused passive activity loss and unused
passive activity credit (determined as of
the first day of the estate’s taxable year
in which the transfer occurs); and

(ii) The debtor succeeds to and takes
into account, beginning with the
debtor’s taxable year in which the
transfer occurs, the unused passive
activity loss and unused passive activity
credit (or part thereof) allocated to the
transferred interest.

(e) Debtor succeeds to loss and credit
of the estate upon its termination. Upon
termination of the estate, the debtor
succeeds to and takes into account,
beginning with the debtor’s taxable year
in which the termination occurs, the
passive activity loss and passive activity
credit disallowed under section 469 for
the estate’s last taxable year.

(f) Effective date—(1) Cases
commencing on or after November 9,
1992. This section applies to cases
commencing on or after November 9,
1992.

(2) Cases commencing before
November 9, 1992—(i) Election
required. This section applies to a case
commencing before November 9, 1992,
and terminating on or after that date if
the debtor and the estate jointly elect its
application in the manner prescribed in
paragraph (f)(2)(v) of this section (the
election). The caption “ELECTION
PURSUANT TO §1.1398-1" must be
placed prominently on the first page of
each of the debtor’s returns that is
affected by the election (other than
returns for taxable years that begin after
the termination of the estate) and on the
first page of each of the estate’s returns
that is affected by the election. In the
case of returns that are amended under
paragraph (£)(2)(iii) of this section, this
requirement is satisfied by placing the
caption on the amended return.

(ii) Scope of election. This election
applies to the passive and former
passive activities and unused passive
activity losses and passive activity
credits of the taxpayers making the
election.

(iii) Amendment of previously filed
returns. The debtor and the estate
making the election must amend all
returns (except to the extent they are for
a year that is a closed year within the
meaning of paragraph (f)(2)(iv)(D) of this
section) they filed before the date of the
election to the extent necessary to
provide that no claim of a deduction or
credit is inconsistent with the
succession under this section to unused
losses and credits. The Commissioner
may revoke or limit the effect of the
election if either the debtor or the estate
fails to satisfy the requirement of this
paragraph (f)(2)(iii).

(iv) Rules relating to closed years—A)
Estate succeeds to debtor's passive
activity loss and credit as of the
commencement date. If, by reason of an
election under this paragraph (f), this
section applies to a case that was
commenced in a closed year, the estate,
nevertheless, succeeds to and takes into
account the unused passive activity loss
and unused passive activity credit of the
debtor (determined as of the first day of
the debtor’s taxable year in which the
case commenced).

(B) No reduction of unused passive
activity loss and credit for passive
activity loss and credit not claimed for
a closed year. In determining a
taxpayer’s carryover of a passive activity
loss or credit to its taxable year
following a closed year, a deduction or
credit that the taxpayer failed to claim
in the closed year, if attributable to an
unused passive activity loss or credit to
which the taxpayer succeeded under
this section, is treated as a deduction or
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credit that was disallowed under section
469.

(C) Passive activity loss and credit to
which taxpayer succeeds reflects
deductions of prior holder in a closed
year. A loss or credit to which a
taxpayer would otherwise succeed
under this section is reduced to the
extent the loss or credit was allowed to
its prior holder for a closed year.

(D) Closed year. For purposes of this
paragraph (f)(2)(iv), a taxable year is
closed to the extent the assessment of a
deficiency or refund of an overpayment
is prevented, on the date of the election
and at all times thereafter, by any law
or rule of law.

(v) Manner of making election—(A)
Chapter 7 cases. In a case under chapter
7 of title 11 of the United States Code,
the election is made by obtaining the
written consent of the bankruptcy
trustee and filing a copy of the written
consent with the returns (or amended
returns) of the debtor and the estate for
their first taxable years ending after
November 9, 1992.

(B) Chapter 11 cases. In a case under
chapter 11 of title 11 of the United
States Code, the election is made by
incorporating the election into a
bankruptcy plan that is confirmed by
the bankruptcy court or into an order of
such court and filing the pertinent
portion of the plan or order with the
returns (or amended returns) of the
debtor and the estate for their first
taxable years ending after November 9,
1992.

(vi) Election is binding and

" irrevocable. Except as provided in
paragraph (f)(2)(iii) of this section, the
election, once made, is binding on both
the debtor and the estate and is
irrevocable.

§1.1398-2 Treatment of section 465
losses In individuals' title 11 cases.

(a) Scope. This section applies to
cases under chapter 7 or chapter 11 of
title 11 of the United States Code, but
only if the debtor is an individual.

(b) Definition and rules of general
application. For purposes of this
section—

(1) Section 465 activity means an
activity to which section 465 applies;
and

(2) For each section 465 activity, the
unused section 465 loss from the
activity (determined as of the first day
of a taxable year) is the loss (as defined
in section 465(d)) that is not allowed
under section 465(a)(1) for the previous
taxable year.

(c) Estate succeeds to losses upon
commencement of case. The bankruptcy
estate (the estate) succeeds to and takes
into account, beginning with its first

taxable year, the debtor's unused section
465 losses (determined as of the first
day of the debtor’s taxable year in which
the case commences).

(d) Transfers from estate to debtor—
(1) Transfer not treated as taxable event.
If, before the termination of the estate,
the estate transfers an interest in a
section 465 activity to the debtor (other
than by sale or exchange), the transfer
is not treated as a disposition for
purposes of any provision of the
Internal Revenue Code assigning tax
consequences to a disposition. The
transfers to which this rule applies
include transfers from the estate to the
debtor of property that is exempt under
section 522 of title 11 of the United
States Code and abandonments of estate
property to the debtor under section
554(a) of such title.

(2) Treatment of section 465 losses. If,
before the termination of the estate, the
estate transfers an interest in a section
465 activity to the debtor (other than by
sale or exchange) the debtor succeeds to
and takes into account, beginning with
the debtor’s taxable year in which the
transfer occurs, the transferred interest’s
share of the estate’s unused section 465
loss from the activity (determined as of
the first day of the estate’s taxable year
in which the transfer occurs). For this
purpose, the transferred interest’s share
of such loss is the amount, if any, by
which such loss would be reduced if the
transfer had occurred as of the close of
the preceding taxable year of the estate
and been treated as a disposition on
which gain or loss is recognized.

(e) Debtor succeeds to losses of the
estate upon its termination. Upon
termination of the estate, the debtor
succeeds to and takes into account,
beginning with the debtor’s taxable year
in which the termination occurs, the
losses not allowed under section 465 for
the estate’s last taxable year.

() Effective date—(1) Cases
commencing on or after November 9,
1992. This section applies to cases
commencing on or after November 9,
1992.

(2) Cases commencing before
November 9, 1992—(i) Election
required. This section applies to a case
commencing before November 9, 1992,
and terminating on or after that date if
the debtor and the estate jointly elect its
application in the manner prescribed in
paragraph (f)(2)(v) of this section (the
election). The caption “ELECTION
PURSUANT TO §1.1398-2"" must be
placed prominently on the first page of
each of the debtor’s returns that is
affected by the election (other than
returns for taxable years that begin after
the termination of the estate) and on the
first page of each of the estate’s returns

that is affected by the election. In the
case of returns that are amended under
paragraph (f){2)(iii) of this section, this
requirement is satisfied by placing the
caption on the amended return.

?ii) Scope of election. This election
applies to the section 465 activities and
unused losses from section 465
activities of the taxpayers making the
election.

(iii) Amendment of previously filed
returns. The debtor and the estate
making the election must amend all
returns (except to the extent they are for
a year that is a closed year within the
meaning of paragraph (f)(2)(iv)(D) of this
section) they filed before the date of the
election to the extent necessary to
provide that no claim of a deduction is
inconsistent with the succession under
this section to unused losses from
section 465 activities. The
Commissioner may revoke or limit the
effect of the election if either the debtor
or the estate fails to satisfy the
requirement of this paragraph (f)(2)(iii).

iv) Rules relating to closed years—(A)
Estate succeeds to debtor’s section 465
loss as of the commencement date. If, by
reason of an election under this
paragraph (f), this section applies to a
case that was commenced in a closed
year, the estate, nevertheless, succeeds,
to and takes into account the section
465 losses of the debtor (determined as
of the first day of the debtor’s taxable
year in which the case commenced).

(B) No reduction of unused section
465 loss for loss not claimed for a closed
year. In determining a taxpayer’s
carryover of an unused section 465 loss
to its taxable year following a closed
year, a deduction that the taxpayer
failed to claim in the closed year, if
attributable to an unused section 465
loss to which the taxpayer succeeds
under this section, is treated as a
deduction that was not allowed under
section 465.

(C) Loss to which taxpayer succeeds
reflects deductions of prior holder in a
closed year. A loss to which a taxpayer
would otherwise succeed under this
section is reduced to the extent the loss
was allowed to its prior holder for a
closed year. 2

(D) Closed year. For purposes of this
paragraph (f)(2)(iv), a taxable year is
closed to the extent the assessment of a
deficiency or refund of an overpayment
is prevented, on the date of the election
and at all times thereafter, by any law
or rule of law.

(v) Manner of making election—(A)
Chapter 7 cases. In a case under chapter
7 of title 11 of the United States Code,
the election is made by obtaining the
written consent of the bankruptcy
trustee and filing a copy of the written
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consent with the returns (or amended
returns) of the debtor and the estate for
their first taxable years ending after
November 9, 1992.

(B) Chapter 11 cases. In a case under
chapter 11 of title 11 of the United
States Code, the election is made by
incorporating the election into a
bankruptcy plan that is confirmed by
the bankruptey court or into an order of
such court and filing the pertinent
portion of the plan or order with the
returns (or amended returns) of the
debtor and the estate for their first
taxable years ending after November 9,
1992.

(vi) Election is binding and
irrevocable. Except as provided in
paragraph (f)(2)(iii) of this section, the
election, once made, is binding on both
the debtor and the estate and is
irrevocable.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 4. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 5. In § 602.101(c), entries are
added to the table in numerical order to
read as follows:

Current OMB
control No.

CFR part or section where
identified and described

1545-1375
1545-1375

1.1398~1
1.1398-2

Margaret Milner Richardson,

Commissionér of Intérnal Revenue.
Approved: April 6, 1994.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 94-11493 Filed 05-12-94; 8:45 am)

BILLING CODE 4830-01-U

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 2619 and 2676

Valuation of Plan Benefits in Single-
Employer Plans; Valuation of Plan
Benefits and Plan Assets Following
Mass Withdrawal; Amendments
Adopting Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation's

(*PBGC's”) regulations on Valuation of
Plan Benefits in Single-Employer Plans
and Valuation of Plan Benefits and Plan
Assets Following Mass Withdrawal. The
former regulation contains the interest
assumptions that the PBGC uses to
value benefits under terminating single-
employer plans. The latter regulation
contains the interest assumptions for
valuations of multiemployer plans that
have undergone mass withdrawal. The
amendments set out in this final rule
adopt the interest assumptions
applicable to single-employer plans
with termination dates in June 1994,
and to multiemployer plans with
valuation dates in June 1994, The effect
of these amendments is to advise the
public of the adoption of these
assumptions.

EFFECTIVE DATE: June 1, 1994.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202-326-4024 (202-326-4179
for TTY and TDD). (These are not toll-
free numbers.)

SUPPLEMENTARY INFORMATION: This rule
adopts the June 1994 interest
assumptions to be used under the
Pension Benefit Guaranty Corporation’s
(**PBGC’s”) regulations on Valuation of
Plan Benefits in Single-Employer Plans
(29 CFR part 2619, the “single-employer
regulation”’) and Valuation of Plan
Benefits and Plan Assets Following
Mass Withdrawal (29 CFR part 2676, the
“multiemployer regulation”).

Part 2619 sets forth the methods for
valuing plan benefits of terminating
single-employer plans covered under
title IV of the Employee Retirement
Income Security Act of 1974, as
amended (“ERISA"). Under ERISA
section 4041(c), all single-employer
plans wishing to terminate in a distress
termination must value guaranteed
benefits and “benefit liabilities,” i.e., all
benefits provided under the plan as of
the plan termination date, using the
formulas set forth in part 2619, subpart
C. (Plans terminating in a standard
termination may, for purposes of the
Standard Termination Notice filed with
PBGC, use these formulas to value
benefit liabilities, although this is not
required.) In addition, when the PBGC
terminates an underfunded plan
involuntarily pursuant to ERISA section
4042(a), it uses the subpart C formulas
to determine the amount of the plan’s
underfunding. Part 2676 prescribes
rules for valuing benefits and certain
assets of multiemployer plans under
sections 4219(c)(1)(D) and 4281(b) of
ERISA.

Appendix B to part 2619 sets forth the
interest rates and factors under the
single-employer regulation. Appendix B
to part 2676 sets forth the interest rates
and factors under the multiemployer
regulation. Because these rates and
factors are intended to reflect current
conditions in the financial and annuity
markets, it is necessary to update the
rates and factors periodically.

The PBGC issues two sets of interest
rates and factors, one set to be used for
the valuation of benefits to be paid as
annuities and one set for the valuation
of benefits to be paid as lump sums. The
same assumptions apply to tenninating
single-employer plans and to
multiemployer plans that have
undergone a mass withdrawal. This
amendment adds to appendix B to parts
2619 and 2676 sets of interest rates and
factors for valuing benefits in a single-
employer plans that have termination
dates during June 1994 and
multiemployer plans that have
undergone mass withdrawal and have
valuation dates during June 1994.

For annuity benefits, the interest rates
will be 6.70% for the first 25 years
following the valuation date and 5.25%
thereafter. For benefits to be paid as
lump sums, the interest assumptions to
be used by the PBGC will be 5.25% for
the period during which benefits are in
pay status, 4.5% during the seven years
directly preceding the benefit’s
placement in pay status, and 4.0%
during any other years preceding the
benefit’s placement in pay status.
(ERISA section 205(g) and Internal
Revenue Code section 417(e) provide
that private sector plans valuing lump
sums not in excess of $25,000 must use
interest assumptions at least as generous
as those used by the PBGC for valuing
lump sums (and for lump sums
exceeding $25,000 must use interest
assumptions at least as generous as
120% of the PBGC interest
assumptions).) The ebove annuity
interest assumptions represent an
increase (from those in effect for May
1994) of .20 percent for the first 25 years
following the valuation date and are
otherwise unchanged. The lump sum
interest assumptions are unchanged
from those in effect for May 1994,

Generally, the interest rates and
factors under these regulations are in
effect for at least one month. However,
the PBGC publishes its interest
assumptions each month regardless of
whether they represent a change from
the previous month's assumptions. The
assumptions normally will be published
in the Federal Register by the 15th of
the preceding month or as close to that
date as circumstances permit.
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The PBGC has determined that notice
and public comment on these
amendments are impracticable and
contrary to the public interest. This
finding is based on the need to
determine and issue new interest rates
and factors promptly so that the rates
and factors can reflect, as accurately as
possible, current market conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in single-employer plans whose
termination dates fall during June 1994,
and in multiemployer plans that have
undergone mass withdrawal and have
valuation dates during June 1994, the
PBGC finds that good cause exists for
making the rates and factors set forth in
this amendment effective less than 30
days after publication.

The PBGC has determined that this
action is not a “significant regulatory
action” under the criteria set forth in
Executive Order 12866, because it will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the

President’s priorities, or the principles
set forth in Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects

29 CFR Part 2619

Employee benefit plans, Pension
insurance, and Pensions.

29 CFR Part 2676

Employee benefit plans and Pensions.

In consideration of the foregoing,
parts 2619 and 2676 of chapter XXVI,
title 29, Code of Federal Regulations, are
hereby amended as follows:

PART 2619—[AMENDED]

1. The authority citation for part 2619
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362,

2. In appendix B, Rate Set 8 is added
to Table I, and a new entry is added to
Table II, as set forth below. The
introductory text of both tables is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 2619—Interest
Rates Used to Value Lump Sums and
Annuities

Lump Sum Valuations
In determining the value of interest
factors of the form vo:» (as defined in

TABLE |
[Lump Sum Valuations)

§ 2619.49(b}(1)) for purposes of applying
the formulas set forth in § 2619.49(b)
through (i) and in determining the value
of any interest factor used in valuing
benefits under this subpart to be paid as
lump sums (including the return of
accumulated employee contributions
upon death), the PBGC shall employ the
values of j set out in Table I hereof as
follows:

(1) For benefits for which the
participant or beneficiary is entitled to
be in a pay status on the valuation date,
the immediate annuity rate shall apply.

(2) For benefits for which the deferral
period is y years (Y is an integer and
0O<y<ny;), interest rate it, shall apply from
the valuation date for a period of y
years, thereafter the immediate annuity
rate shall apply.

(3) For benefits for which the deferral
period is y years (y is an integer and n,
<y < n + my), interest rate i, shall apply
from the valuation date for a period of
y — n, years, interest rate i, shall apply
for the following n, years; thereafter the
immediate annuity rate shall apply.

(4) For benefits for which the deferral
period is y years (y is an integer and y
>n; + ny), interest rate j; shall apply
from the valuation date for a period of -
y — my — nj years, interest rate i> shall
apply for the following n; years, interest
rate 1, shall apply for the following n,
years; thereafter the immediate annuity
rate shall apply.

Rate set

For with a
valuation date

Immediate

Deferred annuities (percent)

annuity rate

On or

after Before

(percent)

7-1-94

5.25

4.00

4.50 4.00

Annuity Valuations

In determining the value of interest
factors of the form v0:# (as defined in
§ 2619.49 (b)(1)) for purposes of
applying the formulas set forth in
§2619.49 (b) through (i) and in
determining the value of any interest

factor used in valuing annuity benefits
under this subpart, the plan
administrator shall use the values of i,
prescribed in Table II hereof.

The following table tabulates, for each
calendar month of valuation ending
after the effective date of this part, the
interest rates (denoted by iy, %2, . . . , and

referred to generally as i) assumed to be
in effect between specified anniversaries
of a valuation date that occurs within
that calendar month; those anniversaries
are specified in the columns adjacent to
the rates. The last listed rate is assumed
to be in effect after the last listed
anniversary date.
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TABLE |l
[Annuity Valuations)

For valuation dates occurring in the month—

The values of j are:

. fort= &

for t=

June 1994

1-25. .0525 >25 N/A

PART 2676—[AMENDED)

3. The authority citation for part 2676
continues to read as follows:

Authority: 29 U.S.C. 1302(b) (3), 1399 {c)
(1) (D). 1441(b)} (2).

4. In appendix B, Rate Set 8 is added
to Table 1, and'a new entry is added to
Table II, as set forth below. The
introductory text of both tables is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 2676—Interest
Rates Used to Value Lump Sums and
Annuities
Lump Sum Valuations

In determining the value of interest
factors of the form V2 = (as defined in

§2676.13 (b) (1)) for purposes of
applying the formulas set forth in
§2677.13(b) through (i) and in
determining the value of any interest
factor used in valuing benefits under
this subpart to be paid as lump sums,
the PBGC shall use the values of j,
prescribed in Table I hereof. The
interest rates set forth in Table I shall be
used by the PBGC to calculate benefits
payable as lump sum benefits as
follows:

(1) For benefits for which the
participant or beneficiary is entitled to
be in pay status on the valuation date,
the immediate annuity rate shall apply.

(2) For benefits for which the deferral
period is y years (y is an integer and 0
<y <), interest rate i; shall apply from

TABLE |
[Lump Sum Valuations]

the valuation date for a period of y
years; thereafter the immediate annuity
rate shall apply.

(3) For benefits for which the deferral
period is y years (yis an integer and n,
< y < ny + ny), interest rate i shall apply
from the valuation date for a period of
Yy — m years, interest rate i, shall apply
for the following n, years; thereafter the
immediate annuity rate shall apply.

(4) For benefits for which the deferral
period is y years (y is an integer and y
> ny + ny), interest rate i; shall apply
from the valuation date for a period of

— N, — n,years, interest rate i; shall
apply for the following n; years, interest
rate 1, shall apply for the following n,
years; thereafter the immediate annuity
rate shall apply.

Rate set

For plans with a
valuation date

Immediate

Deferred annuities (percent)

annuity rate

On or

Sfar Before

(percent)

5.25

4.50 4.00 4.00

Annuity Valuations

In determining the value of interest
factors of the form Vo » (as defined in
§2676.13(b)(1)) for purposes of applying
the formulas set forth in § 2676.13(b)
through (i) and in determining the value
of any interest factor used in valuing

annuity benefits under this subpart, the
plan administrator shall use the values
of i; prescribed in the table below.

The following table tabulates, for each
calendar month of valuation ending
after the effective date of this part, the
interest rates (denoted by iy, 15, . . ., and

TABLLE Ii
[Annuity Valuations)

referred to generally as i,) assumed to be
in effect between specified anniversaries
of a valuation date that occurs within
that calendar month; those anniversaries
are specified in the columns adjacent to
the rates. The last listed rate is assumed
to be in effect after the last listed
anniversary date.

For valuation dates occurring in the month—

The values of i, are:

for t= i for t=

.0670

1-25 0525 >25
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Issued in Washington, DG, on this 11th day
of May 1994.
Martin Slate,
Executive Director, Pension Benefit Guaranty
Corporation.
[FR Doc. 94-11826 Filed 5-12-94; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 05-94-012]
Special Local Regulations for Marine

Events; The Great Chesapeake Bay
Swim Event, Chesapeake Bay, MD

AGENCY: Coast Guard, DOT.
ACTION: Notice of implementation.

SUMMARY: This notice implements
special local regulations for the Great
Chesapeake Bay Swim Event to be held
on June 12, 1994. These special local
regulations are needed to provide for the
safety of participants and spectators on
the navigable waters during this event.
The effect will be to restrict general
navigation in the regulated area for the
safety of participants in the swim, and
their attending personnel.

EFFECTIVE DATES: This regulation is
effective from 6:30 a.m. until 1 p.m., on
June 12, 1994.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Phillips, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004 (804)
398-6204, or Commander, Coast Guard
Group Baltimore (410) 576-8516.
DRAFTING INFORMATION: The drafters of
this notice are QM2 Gregory C. Garrison,
project officer, Boating Affairs Branch,
Boating Safety Division, Fifth Coast
Guard District, and LT John B. Gately,
project attorney, Fifth Coast Guard
District Legal Staff.

Discussion:

Mr. Charles Nabit, a representative of
the March of Dimes, submitted an
application on November 23, 1993 to
hold the Great Chesapeake Bay Swim
Event on June 12, 1994. Approximately
600 swimmers will start from Sandy
Point State Park and swim between the
William P. Lane Jr. Memorial Twin
Bridges to the Eastern Shore. This is the
type of event contemplated by these
regulations and the safety of the
participants depends upon control of
vessel traffic, therefore the regulations
in 33 CFR 100.507 are implemented.
During the swim itself, all vessel traffic

will have to be stopped. However,
vessel traffic will be permitted to transit
the regulated area as the swim
progresses. As a result, commercial
traffic should not be severely disrupted.

Dated: April 9, 1994.
W. T. Leland,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

{FR Doc. 94-11710 Filed 5-12-94; 8:45 am]
BILLING CODE 4010-14-M

33 CFR Part 100

[CGD 05-94-013)

Special Local Regulations for Marine
Events; The Start of the Cock Island

Race; Norfolk Harbor, Elizabeth River,
Norfolk and Portsmouth, VA

AGENCY: Coast Guard, DOT.
ACTION: Notice of Implementation.

SUMMARY: This notice implements
special local regulations for the start of
the Cock Island Race from the
Portsmouth Seawall area of the
Southern Branch of the Elizabeth River,
Norfolk Harbor, Norfolk and
Portsmouth, VA on July 16, 1994. The
sailboats will race to Hampton Roads
and return. These special local
regulations are needed to control vessel
traffic within the area due to the
confined nature of the waterway and the
expected vessel congestion during the
starting of the races. The effect will be
to restrict general navigation in the
regulated area for the safety of
participants in the races.

EFFECTIVE DATES: This regulation is
effective from 8:30 a.m. to 5 p.m., on
July 16, 1994.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Phillips, Chief, Boating
Affairs Branch, Fifth Coast Guard
District 431, Crawford Street,
Portsmouth, Virginia 23705 (804) 398—
6204, or Commander, Coast Guard
Group, Hampton Roads (804) 483-8568.

Drafting Information:

The drafters of this notice are QM2
Gregory C. Garrison, project officer,
Boating Affairs Branch, Boating Safety
Division, Fifth Coast Guard District, and
LT Monica L. Lombardi, project
attorney, Fifth Coast Guard District
Legal Staff.

Discussion of Regulation:

Ports Events, Inc., of Portsmouth,
Virginia, submitted an application to
hold the Cock Island Race. The race will
consist of over 200 sailboats ranging
from 22 to 60 feet. The sailboats will be
divided into several classes. Each class

will start at ten minute intervals from
the Portsmouth Seawal! area of the
Southern Branch of the Elizabeth River,
Norfolk Harbor, Norfolk and
Portsmouth, Virginia on July 16, 1994,
race to Hampton Roads and return.
Because this is the type of event
contemplated by these regulations, and
because the safety of the participants
would be enhanced by the
implementation of the special local
regulations for this regulated area, the
regulations in 33 CFR 100.501 are being
implemented for the start of the races.

Dated: May 2, 1994.
W.T. Leland,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 94-11712 Filed 5-12-94; 8:45 am]
BILLING CODE-4910-14-M

33 CFR Part 100
[CGD 05-94-014)

Special Local Regulations for Marine
Events; Great American Music Festival
Fireworks, Elizabeth River, Town Point,
Norfolk and Portsmouth, VA

AGENCY: Coast Guard, DOT.
ACTION: Notice of Implementation.

SUMMARY: This notice implements
special local regulations for the Great
American Music Festival Fireworks
Display to be held in the Waterside area
of the Elizabeth River between Norfolk
and Portsmouth, VA, These special local
regulations are needed to control vessel
traffic within the immediate vicinity of
Waterside due to the confined nature of
the waterway and the expected vessel
congestion during the event. The effect
will be to restrict general navigation in
the regulated area for the safety of
participants and spectators.

EFFECTIVE DATES: This regulation is
effective from 8:30 p.m. to 11 p.m., July
3, 1994.

If inclement weather causes the
postponement of the July 3, 1994
fireworks display, the regulations will
be in effect from 8:30 p.m. to 11 p.m.,
July 4, 1994.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Phillips, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23705 (804) 398
6204, or Commander, Coast Guard
Group Hampton Roads (804) 483-8559.

Drafting Information:

The drafters of this notice are QM2
Gregory C. Garrison, project officer,
Boating Affairs Branch, Boating Safety
Division, Fifth Cosst Guard District, and

L, g iy Sy el DM - e AR et e T T
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LT Monica L. Lombardi, project
attorney, Fifth Coast Guard District
Legal Staff.

Discussion of Regulation:

Norfolk Festevents, Ltd. has
submitted an application to hold the
Great American Music Festival July 3,
1994, in the Waterside area of the
Elizabeth River. This area is covered by
33 CFR 100.501 and generally includes
the waters of the Elizabeth River
between Town Point Park, Norfolk,
Virginia, the mouth of the Eastern
Branch of the Elizabeth River, and
Hospital Point, Portsmouth, Virginia.
Since this event is of the type
contemplated by this regulation and the
safety of the participants and spectators
viewing this event will be enhanced by
the implementation of special local
regulations for the Elizabeth River, 33
CFR 100.501 will be in effect during the
Great American Music Festival. The
waterway will be closed during the
fireworks displays. Since the waterway
will not be closed for an extended
period, commercial traffic should not be
severely disrupted. In addition to
regulating the area for the safety of life
and property, this notice of
implementation also authorizes the
Patrol Commander to regulate the
operation of the Berkley drawbridge in
accordance with 33 CFR 117.1007, and
authorizes spectators to anchor in the
special anchorage areas described in 33
CFR 110.72aa.

Dated: April 20, 1994.

W.T. Leland,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 94-11711 Filed 5-12-94; 8:45 am]}
BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 20

International Surface Air Lift Service

AGENCY: Postal Service.
ACTION: Final Rule.

SUMMARY: The Postal Service is adopting
amendments to International Mail
Manual, section 248, to allow customers
to use International Surface Air Lift
(ISAL) service to mail small packets, a
type of international mail that can be
used to send small quantities of
merchandise, By allowing small packets
to be sent in ISAL shipments, the Postal
Service is responding to customer
demand to provide a way of sending
these items that is more economical

than regular airmail service and faster
than surface mail.

DATES: Effective on May 13, 1994,

FOR FURTHER INFORMATION CONTACT:
Walter J. Grandjean, (202) 268-5180.
SUPPLEMENTARY INFORMATION: On
October 27, 1993, the Postal Service
published in the Federal Register (58 FR
57742) an interim rule and request for
comment on proposed amendment to
section 246 of the International Mail.
Manual to allow small packets to be
included in ISAL shipments to foreign
countries where ISAL service is
available.

ISAL is a bulk mailing service for
international shipment of publications,
advertising mail, catalogs, directories,
books, and other printed matter. The
service is available from designated
acceptance cities to approximately 125
countries. To use ISAL, a mailer must
send at least 50 pounds of printed
matter at one time, sorted and sacked by
destination country. ISAL mail is
transported by air to the destination
country. Once in the foreign country,
the mail is entered into that country’s
surface mail system for delivery. As a
result, ISAL rates are lower than those
for regular airmail, while service is
faster than service for regular surface
mail,

Many customers have requested
permission to include small packets in
ISAL shipments. Frequently, these
requests occur because the item being
mailed is classified as third-class
domestically. Yet, because the item
contains something that is not classified
internationally as printed matter, the
item may not be sent through ISAL.
Moreover, since there is no service
comparable to ISAL for small packets,
these customers are forced to choose
between regular airmail service and
regular surface mail service.

The Postal Service invited public
comment on the interim rule by
November 26, 1993, and received one
comment.

The commenter asserts that the rates
for ISAL will not cover the cost of
carrying small packets and that dutiable
small packets will cost the Postal
Service more than printed matter, which
is generally non-dutiable. The Postal
Service disagrees. The Universal Postal
Convention classifies printed matter and
small packets as AO (Autres Objets) and
considers them together for terminal
dues purposes. In addition, all ISAL
mail must be sorted and sacked by
destination country when it is tendered,
and the Postal Service processes ISAL
sacks intact. Consequently, the Postal
Service's costs to process a given weight
of ISAL mail should be the same

regardless of whether the sack contains
printed matter, small packets, or a

combination of both. The fact that a
higher percentage of small packets may
be dutiable does not affect the Postal
Service's costs to provide the service.
All U.S. origin mail entering another
country is subject to customs
examination whether it is subject to
duty or not. This cost is absorbed by the
country of destination and is not
charged back to the Postal Service.

The commenter also asserts that there
has been no independent verification
that the Postal Service’s ISAL rates are
adequate to cover the cost of the service
and that the Postal Service should
submit its international rates for
aversight to a body such as the Postal
Rate Commission. The Postal Service
disagrees. The Postal Service alone is
responsible for international mail
services, and there is no legal
requirement that its determinations be
subject to verification by any other
agency. The Postal Rate Commission, in
particular, has no jurisdiction over
international rates or services, so any
study conducted by the Commission
would have no legal significance.

The Postal Service has concluded that
the proposed amendments, as collected,
would benefit users of United States
mail. No persuasive reason has been put
forward why implementation should be
deferred. Accordingly, the Postal

Service will not defer implementation of
the final rule.

The final text contains the correction
of a citation which was incorrect in the
original regulations. In section 246.941
of the International Mail Manual, the
reference to section 244.5 for publishers’
periodicals is changed to section 244 4.
This reference refers to the makeup of
individual pieces, not to sortation
requirements for publishers' periodicals.

List of Subjects in 39 CFR Part 20

Foreign relations, incorporation by
reference, international postal services.

The Postal Service adopts the
following amendments to the
International Mail Manual, which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 20.1.

PART 20—[AMENDED]

1. The authority citation for 39 CFR
part 20 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401,
404, 407, 408.

2. Chapter 2 of the International Mail
Manual is amended by revising section
246 to read as follows:

CHAPTER 2—CONDITIONS FOR MAILING
* * ~ * *

&
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246 International Surface Air Lift
(ISAL) Service

246.1 Definition

International Surface Air Lift (ISAL) is
a bulk mailing system that provides fast,
economical international delivery of
publications, advertising mail, catalogs,
directories, books, other printed matters,
and small packets. The cost is lower
than that of airmail, while the service is
much faster than ordinary surface mail.
Customers take ISAL shipments to
designated U.S. acceptance cities, where
the mail is flown to the foreign
destinations and entered into that
country’s surface mail system for
delivery.

246.2 Qualifying Mail and Minimum
Quantities

Only printed matter as defined in 241
and small packets as defined in 260 that
meet all applicable mailing standards
may be sent in this service. There is a
minimum volume requirement of 50
pounds per shipment except for the
direct shipment option, which requires
a minimum of 750 pounds to a single
country destination. Mailers may
present sacks of pound-rate and piece-
rate mail to meet minimum quantity
requirements. Small packets may not be
enclosed in M-Bags and do not qualify
for the full service or gateway/direct
shipment M-Bag rates.

246.3 General

246.31 Availability. ISAL service is
available to the foreign countries listed
in Exhibit 246.71, through designated
U.S. acceptance cities.

246.32 Designated Acceptance
Cities. Exhibit 246.32 shows cities
designated to accept ISAL.

246.4 Special Services

Special services provided for in
Chapter 3 are not available for items
sent by ISAL.
246.5 Customs Documentation

See 244.6 and 264.5 for the
requirements for customs forms.

' 246.6 Permit or Customer

Identification Number

Each mailer must have a 10-digit ISAL
permit number or customer
identification number. The first five
digits are the ZIP Code of the post office
where the permit or customer
identification number is issued. The
second five digits are separated from the
first five by a hyphen and are either the
customer's permit imprint number or a
sequential number issued by the post
office of account. If the permit imprint
number his fewer than five digits,

precede the permit number with enough
zeros to make a five-digit number. For
example, a mailer with a permit imprint
number of 29 whose business location is
in New York City (10010) is assigned an
ISAL permit number of 10010-00029.
This number must be used on Form
3650, Statement of Mailing-International
Surface Air Lift.

246.7 Postage
246.71 Rates

246.711 Items Weighing Over 2
Qunces. Postage is paid on a per-pound
basis by rate group. M-Bags are also paid
on a per-pound basis by rate group, even
if they contain items weighing 2 ounces,
or less. Small packets are ineligible for
the M-Bag rates and may not be
included in M-Bags. Separate reduced
rates are provided for mail transported
by the mailer to the gateway airport mail
facilities at New York (JFK); San
Francisco, CA; and Miami, FL; or when
direct shipment can be arranged from
one of the acceptance cities (see Exhibit
246.32).

Full service Gateway/direct

shipment

Regu-

lar M-Bag® | Regu-

far M-Bag*

$2.08
2.36

$2.90
3.25

$2.32
2.60

$2.60

2.95
3.40 272 3.10 2.48
4.20 3.36 3.90 3.12

See Exhibit 246.71 for network countries
and individual postage rates.

* Small packets may not be mailed at these
rates.

246.712 Items Weighing 2 Ounces or
Less. These items are subject to a charge
of 32 cents per piece to all countries
where service is available. Pieces sent in
M-Bags are subject to the pound rates in
247.11. Small packets are ineligible for
the M-Bag rates and may not be
included in M-Bags. Mailings presented
at one of the three gateway offices or
under direct shipment arrangements
receive a discount.

246.713 Direct Shipment. Mailers
may be authorized direct shipment rates
from the designated acceptance cities
listed in Exhibit 246.32 (except Miami,
FL; San Francisco, CA; and AMF-JFK,
NY) when the Postal Service can arrange
direct transportation to the destination
country. To qualify, mailers must
present a minimum of 750 pounds to
each destination country. This 750-
pound minimum may include piece-rate
and pound-rate mail. Mailers should
contact the postmaster at the designated
acceptance city at least 14 days before
the first desired mailing date.
Postmasters must contact the
distribution network office (DNO) to

obtain a contract for transportation. If
the DNO cannot arrange direct
transportation, the direct shipment rate
does not apply. The Postal Service may
cancel direct shipment rates and service
when direct transportation is no longer
available.

246.72 Payment Methods

246.721 Items Weighing 2 Ounces or
Less. The following methods apply for
the payment of postage for items that
weigh 2 ounces or less:

a. Permit Imprint. Mailers may use
permit imprints only with mailings that
contain identical-weight pieces. Any of
the permit imprints for printed matter
shown in Exhibit 152.3 are acceptable.
The imprint must not denote **Presort
Rate,” “Bulk Rate,” or “Nonprofit
Organization.” The postage charges are
computed on Form 3650, Statement of
Mailing-International Surface Air Lift,
and deducted from the advance deposit
account.

b. Postage Meter. If the mailing
consists of nonidentical-weight pieces,
postage for the mailing must be paid by
postage meter stamp on each piece.

c. Permit Imprints. Mailers may use
permit imprint with non identical
pieces if authorized under the postage
mailing systems in DMM P710, P720, or
P730.

d. Precanceled Stamps. Mailers
authorized to use precanceled stamps
may use this payment method.

246.722 Items Weighing Over 2
Ounces. Postage must be paid by a
permit imprint subject to the standards
in DMM P040. Any of the permit
imprints for printed matter shown in
Exhibit 152.3 are acceptable. The
imprint must not denote *‘Presort Rate,”
“Bulk Rate,” or “Nonprofit
Organization.” The postage charges are
computed on Form 3650 and deducted
from the advance deposit account.

246.723 Direct Sacks (M-Bags). For
direct sacks to one addressee, Tag 158,
M-Bag Addressee Tag, must be endorsed
“ISAL U.S. Postage Paid” or show the
permit imprint in the space reserved for
postage. (If an M-Bag is presented with
a mailing when all other postage is paid
by meter, the postage on the M-Bag may
be paid by a meter strip attached to the
M-Bag tag.)

246.73 Form 3650. Form 3650 is
required for all ISAL mailings.

246.8 Weight and Size Limits

Any item sent by ISAL must conform
to the weight and size limits for the
types of printed matter described in 243
or for small packets in 263.

246.9 Preparation
246.91 Addressing. See 122.
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246.92 Marking. Items must be
endorsed with the appropriate markings
as shown in 244.2 for printed matter
and in 264.2 for small packets. For
oublishers’ periodicals (second-class
publications), the imprint authorized
under 244.21d(2) or 244.21d(3) may be
used in place of the “PRINTED
MATTER-SECOND-CLASS”
endorsement.

246.93 Sealing. Printed matter and
small packets sent by ISAL may be
sealed at the sender’s option.

246.94 Makeup

246.941 Sortation. All items must
meet the makeup requirements in 244.4
for printed matter and publishers’
periodicals and 264 for small packets.
Items must be sorted to the destination
country. Items weighing 2 ounces or less
may not be placed in sacks with items
weighing over 2 ounces unless mailings
are made under special mailing
programs (see 247.213).

246.942 Residue. Mail addressed to
different countries may not be
commingled. Consequently, no residual
mail is allowed in an ISAL dispatch.

246.943 Facing of Pieces and
Packaging. All pieces must be faced in
the same direction and packaged in
bundles that are securely tied or rubber-
banded across the length and width.
Pieces that cannot be bundled because
of their physical characteristics must be
placed loose in the sack.

246.944 Sacking. Mail to each
country must be sacked in disposable
gray plastic sacks and labeled to that
particular country with Tag 155, Surface
Airlift Mail. The three classifications of
printed matter, as well as small packets,
may be mixed in the same sack. The
combined weight of the contents and
the sack may not exceed 66 pounds. Tag
155 must show the weight in kilograms.
No minimum weight per sack applies.

246.945 Direct Sacks to One
Addressee (M-Bags) for ISAL. M-Bags
may be sent in the ISAL service to all
countries except Ethiopia. Weight,
makeup, sacking, and sorting
requirements must conform to part 245.
Tag 158 must show the complete
address of the addressee and the sender
and be attached securely to the neck of
each sack. M-Bags may not contain
small packets.

246.95 Mailer Notification. Mailers
wanting to mail shipments that weigh
over 750 pounds but not eligible for
direct shipment rates, must notify the
ISAL coordinator at the acceptance city
at least 4 days before the planned date
of mailing. Specific country information
and weight per country must be
provided. No prior notification is

required for mailers with 750 pounds or
less.

Stanley F. Mires,

Chief Counsel, Legislative.

Exhibit 246.32, Designated ISAL
Acceptance Cities .

Akron, OH*
Albany, NY
Albuquerque, NM
Anchorage, AK
Atlanta, GA
Austin, TX
Baltimore, MD
Bellmawr, NJ*
Billings, MT
Birmingham, AL
Bismarck, ND
Boise, ID

Boston, MA
Buffalo, NY
Burlington, VT
Charleston, SC
Charlotte, NC
Chicago, IL
Cincinnati, OH
Cleveland, OH
Colorado Springs, CO*
Columbia, SC
Columbus, OH
Dallas/Ft. Worth, TX
Dayton, OH
Denver, CO

Des Moines, IA
Detroit, Ml
Duluth, MN

El Paso, TX

Erie, PA*
Eugene, OR
Florence, SC
Grand Rapids, MI
Greensboro, NC
Greenville, SC
Harrisburg, PA
Hartford, CT
Honolulu, HI
Houston, TX
Huntsville, AL*
Indianapolis, IN
Jackson, MS
Jacksonville, FL
Jersey City, NJ
Kalamazoo, MI*
Kansas City, MO
Knoxville, TN*
Las Vegas, NV
Little Rock, AR
Long Beach, CA*
Los Angeles, CA
Louisville, KY
Memphis, TN
Miami, FL
Midland, TX
Milwaukee, WI
Minneapolis/St. Paul, MN
Mount Vernon, NY*
Myrtle Beach, SC

* Provisional Cities,

Nashville, TN
New Haven, CT*
New Orleans, LA
New York, NY
Norfolk, VA
Oklahoma City, OK
Omaha, NE
Orlando, FL
Pittsburgh, PA
Philadelphia, PA
Providence, RI
Phoenix, AZ
Portland, OR
Raleigh, NC
Richmond, VA
Rochester, NY
Sacramento, CA
St. Louis, MO
Salt Lake City, UT
San Antonio, TX
San Diego, CA
San Francisco, CA
San Juan, PR
Santa Ana, CA*
Seattle, WA
Sioux Falls, SD
Spokane, WA*
Syracuse, NY
Tampa, FL
Toledo, OH*
Tucson, AZ
Tulsa, OK
Washington, DC
Wichita, KS

[FR Doc. 94-11685 Filed 5-12-94; 8:45 am)
BILLING CODE 7710-12-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[AK-932-4210-06; AA-40482)

43 CFR Public land order 7042

Opening of Land, Under section 24 of
the Federal Power Act, in the
Departmental Order Dated May 14,
1929, as Amended, Which Established
Powersite Classification No. 221;
Alaska

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order opens, subject to
the provisions of section 24 of the
Federal Power Act, approximately 575
acres of National Forest System land
withdrawn by a Departmental order
which established Powersite
Classification No. 221 at Baranof Lake.
This action will permit conveyance of
the land to the State of Alaska, if such
land is otherwise available, and retain
the water power rights to the United
States. Any land described herein that is
not conveyed to the State will be subject
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to the terms and conditions of the
national forest reservation and any other
withdrawal of record.

EFFECTIVE DATE: May 13, 1994.

FOR FURTHER INFORMATION CONTACT:
Sue A. Wolf, BLM Alaska State Dffice,
222 W, 7th Avenue, No. 13, Anchorage,
Alaska 99513-7599, 907-271-5477.

By virtue of the authority vested in
the Secretary of the Interior by section
24 of the Federal Power Act of June 10,
1920, as amended, 16 U.S.C. 818 (1988),
and pursuant to the determination by
the Federal Energy Regulatory
Commission in DVAK-145, it is ordered
as follows:

1. At 10 a.m. on May 13, 1994, the
following described land withdrawn by
a Departmental Order dated May 14,
1929, which established Powersite
Classification No. 221, will be opened to
permit conveyance to the State of
Alaska subject to the provisions of
section 24 of the Federal Power Act as
specified by the Federal Energy
Regulatory Commission in
determination DVAK-145, and subject
to valid existing rights, the provisions of
existing withdrawals, and the
requirements of applicable law:

Copper River Meridian
Tongass National Forest

All lands below an altitude of 210 feet
above sea level adjacent to Baranof Lake
and the stream which is its outlet and
included in the State of Alaska selection
application AA-53101 located within:
T. 55 S., R. 66 E., unsurveyed,

Sec. 24,

T. 55 S., R. 67 E., partly unsurveyed,

Secs. 17 to 20, inclusive, and sec. 30.

The area described contains approximately
575 acres.

2. The State of Alaska application for
selection made under section 6(a) of the
Alaska Statehood Act of July 7, 1958, 48
U.S.C. note prec. 21 (1988) and under
Section 906(e) of the Alaska National
Interest Lands Conservation Act, 43
U.S.C. 1635(e) (1988), becomes effective
without further action by the State upon
publication of this public land order in
the Federal Register, if such land is
otherwise available. Land not conveyed
to the State will be subject to the terms
and conditions of the Tongass National
Forest reservation, Section 24 of the
Federal Power Act, and any other
withdrawal of record.

Dated: April 22, 1994.
Bob Armstrong,

Assistant Secretary of the Interior.
[FR Doc. 93-11671 Filed 5-12-94; 8:45 am]
BILLING CODE 4310-JA

[OR-843-4210-06; GP4-056; ORE-012693]
43 CFR Public Land Order 7043

Modification of Public Land Order No.
5490, as Amended by Public Land
Order No. 5542; Oregon

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order establishes a 20-
year term for a public land order which
withdrew approximately 243,000 acres
of public lands for multiple use
management. This order will also open
the lands to surface entry, except to
agricultural entry. The lands have been
and remain open to mining and mineral
leasing.

EFFECTIVE DATE: June 13, 1994.

FOR FURTHER INFORMATION CONTACT:
Donna Kauffman, BLM Oregon/
Washington State Office, P.O. Box 2965,
Portland, Oregon 97208-2965, 503-280—
7162.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is hereby ordered as
follows:

1. The Public Land Order No. 5480
dated February 12, 1975, as amended by
Public Land Order No. 5542 dated
September 23, 1975, is hereby modified
to open the lands to all forms of
discretionary appropriation, except the
agricultural land laws (43 U.S.C. 321~
323 (1988), as amended, and 25 U.S.C.
334 (1988)), and to expire 20 years from
the effective date of this order unless, as
a result of a review conducted before the
expiration date pursuant to section
204(f) of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714(f) (1988), the Secretary determines
that the withdrawal shall be extended
insofar as it affects the following
described lands:

Willamette Meridian

All public lands in and west of Range
8 East and all lands within that area
which hereinafter become public lands,
except revested Oregon and California
Railroad Grant Lands.

The areas described aggregate
approximately 243,000 acres in Benton,
Clackamas, Clatsop, Columbia, Coos,
Curry, Douglas, Jackson, Josephine,
Klamath, Lane, Lincoln, Linn, Marion,
Multnomah, Polk, Tillamook,
Washington, and Yamhill Counties.

2. At 8:30 a.m. on June 13, 1994, the
lands described above will be opened to
the operation of the public land laws,
except the agricultural land laws (43

U.S.C. 321-323 (1988), as amended, and
25 U.S.C. 334 (1988)), subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. All valid applications
received at or prior to 8:30 a.m. on june
13, 1994, shall be considered as
simultaneously filed at that time. Those
received thereafter shall be considered
in the order of filing.

Dated: April 22, 1994.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 84-11670 Filed 5-12-94; 8:45 am]
BILLING CODE 4310-33-M

[CO-932-4210-06; COC-28611, COC 28633]
43 CFR Public Land Order 7044

Revocation of Secretarial Order Dated
August 20, 1915, Which Established
Powersite Reserve No. 496, and
Secretarial Order Dated January 15,
1926, Which Established Powersite
Classification No. 127; Colorado

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order revokes two
Secretarial orders, which established
Powersite Reserve No. 496, and
Powersite Classification No. 127, in
their entireties and opens 1,647.47 acres
to such forms of disposition as may by
law be made of National Forest System
lands. The Forest Service has requested
this action to allow for disposal of the
lands under the Small Tracts Act. These
lands are no longer needed for
waterpower purposes. The lands have
been open to mining under the
provisions of the Mining Claims Rights
Restoration Act of 1955, and these
provisions are no longer required. The
lands have been and will remain open
to mineral leasing.

EFFECTIVE DATE: June 13, 1994.

FOR FURTHER INFORMATION CONTACT:
Doris E. Chelius, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-7076, 303~
239-3706.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S5.C.
1714 (1988), it is ordered as follows:

1. Secretarial Order dated August 20,
1915, which established Powersite
Reserve No. 496, and Secretarial Order
dated January 15, 1926, which
established Powersite Classification No.
127, are hereby revoked in their
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entireties. This revocation will affect the
following described lands:

Arapaho National Forest
6th Principal Meridian
T.1S,R71 W,
Sec. 4, lots 5, 6, 10, 11, and 12;
Sec. 5, lots 90, 91, 94, 96, 101, and 102;
Sec. 6, lots 40, 44, 45, 46, and 47;
Sec. 7, lots 28, 29, and 35, and SW4NEVs;
Sec. 8, lots 2, 4, and 5;
Sec. 9, WizNEY, SEVsNEY4, and NWis;
Sec. 10, SWYaNW4;
Sec. 11, EV2SEVa.
T.1S,R.72W.,,
Sec. 1, lots 23 to 34, inclusive, and
SEV4SEVa;
Sec. 2, lots 5 to 14, inclusive;
Sec. 9, lot 1;
Sec. 12, lots 3, 4, exclusive of patented
lands.
T.1N,R. 71 W,,
Sec. 34, lot 9 and SEV4SW 4.
The areas described aggregate
approximately 1,647.47 acres of National
Forest System lands in Boulder County.

2. At 9:00 a.m. on June 13, 1994 the
lands described in paragraph 1 will be
open to such forms of disposition as
may by law be made of National Forest
System lands, subject to valid existing
rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. The lands have been
open to mining under the provisions of
the Mining Claims Rights Restoration
Act of 1955, 30 U.S.C. 621 (1988), and
these provisions are no longer required.

Dated: April 22, 1994.

Bob Armstrong,

Assistant Secretary of the Interior.

{FR Doc. 94-11669 Filed 5-12-94; 8:45 am]
BILLING CODE 4310-JB-M

[AZ-930-4210-06; AZA-13403, AZA-13406,
AZA-439]

43 CFR Public Land Order 7045

Partlal Revocation of Secretarial
Orders Dated October 22, 1919, and
March 14, 1929, and Executive Order
No. 8685; Arizona

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order partially revokes
the Secretarial orders dated October 22,
1919, and March 14, 1929, and
Executive Order No. 8685, insofar as
they affect 3.75 acres of public land
withdrawn for the Colorado River and
Yuma Storage Projects and the Imperial
National Wildlife Refuge. The land is no
longer serving the purposes for which it
was withdrawn, and the revocation is
needed to permit disposal of the land to

the State of Arizona as partial
compensation in a condemnation action
under Title V of the Arizona-Idaho
Conservation Act of 1988, 16 U.S.C.
460xx (1988), commonly referred to as
the Santa Rita Legislation. This action
will open the land to mineral leasing
and surface entry and mining, unless
closed by other withdrawals or
segregations of record.

EFFECTIVE DATE: June 13, 1994.

FOR FURTHER INFORMATION CONTACT: John
Mezes, BLM Arizona State Office, P.O.
Box 16563, Phoenix, Arizona 85011,
602-650-0509.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), and the National Wildlife
Refuge System Administration Act of
October 15, 1966, 16 U.S.C. 668dd
(1988), as amended, it is ordered as
follows:

1. The Secretarial Orders dated
October 22, 1919, and March 14, 1929,
which withdrew land for the Bureau of
Reclamation’s Colorado River and Yuma
Storage Projects and Executive Order
No. 8685, which withdrew land for the
Fish and Wildlife Service’s Imperial
National Wildlife Refuge, are hereby
revoked insofar as they affect the
following described land:

Gila and Salt River Meridian
T.5S.,R.22W,,

Sec. 13, WLW12NEV.SWvsSW4SEV4,
EV2E2NWVsSW14SW4SEVa,
W1LWLE12NWY4SW Y4SEV4, and
EVv2EV2W12NW1LSWILSEVs,

The area described contains 3.75 acres in

Yuma County.

2. At 10 a.m. on June 13, 1994, the
land will be opened to the operation of
the public land laws generally, subject
to valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law. All valid applications
received at or prior to 10 a.m. on June
13, 1994 shall be considered as
simultaneously filed at that time. Those
received thereafter shall be considered
in the order of filing,

3. At 10 a.m. on June 13, 1994 the
lands will be opened to location and
entry under the United States mining
laws and to the operation of the mineral
leasing laws, subject to valid existing
rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. Appropriation of any of
the lands described in this order under
the general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession

under 30 U.S.C. 38 (1988), shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law. The Bureau of
Land Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: April 22, 1994.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 94-11668 Filed 5-12-94; 8:45 am)
BILLING CODE 4310-32-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 311

Federal Employee Emergency
Identification Card

CFR Correction

1n title 44 of the Code of Federal
Regulations, revised as of October 1,
1993, the text for part 311 should be
removed and the part number reserved.

BILLING CODE 1505-01-D

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, 95
[FCC 94-99]

Implement Competitive Bidding for
Interactive Video and Data Services
(IVDS)

AGENCY: Federal Communications
Commission.
ACTION: Final rule,

SUMMARY: The Commission has adopted
a Fourth Report and Order to authorize
procedures for auctioning licenses in
the IVDS. This action implements new
section 309(j) of the Communications
Act of 1934, as amended. This will
permit the Commission to employ
competitive bidding procedures to
choose from among two or more
mutually exclusive applications for
initial license.

EFFECTIVE DATE: June 13, 1994.

FOR FURTHER INFORMATION CONTACT:
Eric Malinen, (202) 632-6497, Private
Radio Bureau.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Fourth
Report and Order, FCC 94-99, adopted
April 20, 1994, and released May 10,
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1994. The full text of this Fourth Report
and Order is available for inspection
and copying during normal business
hours in the FCC Reference Center,
room 230, 1919 M Street NW.,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., 2100 M
Street, suite 140, Washington, DC
20037, telephone (202) 857—3800.

SUMMARY OF ORDER
I. Introduction

1. On March 8, 1894, the Commission
adopted a Second Report and Order in
this proceeding (Second Report and
Order) 1 establishing general rules and
procedures governing competitive
bidding for radio spectrum (auctions).
The Second Report and Order identified
the types of services and licenses that
may be subject to auctions, described a
menu of competitive bidding methods,
and adopted generic auction
procedures. The Commission stated that
specific competitive bidding rules for
licensing individual services would be
addressed in subsequent Reports and
Orders. This Fourth Report and Order
establishes rules and procedures for
auctioning licenses in the Interactive
Video and Data Service (IVDS).2

2. In this Fourth Report and Order, we
find that the value of IVDS licenses is
not expected to be sufficiently high to
justify the use of simultaneous multiple
round bidding. We therefore conclude
that the auction methods most
appropriate to the IVDS are oral bidding
(open outcry) and single round sealed
bidding. We also establish rules and
procedures to deter possible abuses of
the bidding and licensing procedures.
Last, we establish preferences for small
businesses and businesses owned by
minorities or women to enhance their
participation in the competitive bidding
process and in the provision of IVDS
system offerings.

i1. Background and Auction Eligibility

3. The IVDS is a point-to-multipoint,
multipoint-to-point, short distance

1 Second Report and Order in PP Docket No. 93~
253, FCC 94-61, released April 20, 1994 (Second
Report and Order). On February 3, 1994, we
edopted the First Report and Order in this
proceeding, which, pursuant to 47 U.S.C.
309(i)(4)(C), prescribed transfer disclosure
requirements with respect to licenses or permits
awarded by random selection. First Report and
Order in PP Docket No. 93-253, FCC 94-32
(released February 4, 1994), petitions for
reconsideration pending.

2Concurrent with this Fourth Report and Order,
we are adopting a Third Report and Order, FCC 94~
98, in this docket addressing the specific
competitive bidding rules and procedures for
“narrowband" Personal Communications Services
(PCS).

communications service in which
licensees may provide information,
products, or services to individual
subscribers located at fixed locations in
the service area, and subscribers may
provide responses.3 The rules governing
IVDS were adopted in 1992 in Gen.
Docket No. 91—-2.4 In that proceeding,
the Commission decided to define
specific service areas and license IVDS
channels in these areas on an exclusive
basis. As so defined, the IVDS has 734
service areas, with two licenses of 500
kilohertz each (218.0-218.5 and 218.5—
219.0 MHz) available in each area.s In
the event of mutually exclusive
applicationss for license, the
Commission decided in that earlier
proceeding to use the lottery processes
specified in our rules.”?

4. The Omnibus Budget
Reconciliation Act of 1993 (Budget
Act)8 added a new Section 309(j) to the
Communications Act of 1934, as
amended (Communications Act).® to
permit the Commission to employ
competitive bidding procedures to
choose from among two or more
mutually exclusive accepted
applications for initial license. In the
Notice of Proposed Rule Making in this
proceeding, we stated that “the
principal use of IVDS-allocated
spectrum is reasonebly likely to involve
the licensee receiving compensation
from subscribers for communications
services,” and therefore proposed to
subject IVDS to competitive bidding.10

3 Service offerings might include subscriber
opportunities to provide real-time responses to
educational and pay-per-view programming,
commercial data applications such as home
banking, and the downloading of data. See Report
and Order in Gen. Docket No. 812, 7 FCC Red
1630, 1630 § 2, 1637 § 54 (1992).

+Report and Order, supra note 3; see 47 CFR part
95, Subpart F.

5See 47 CF.R, §§95.803, 85.853. IVDS service or
market areas are defined in terms of the 734 cellular
system service areas. See Public Notice, Report No.
9240, released January 24, 1992; 47 C.F.R. 22.903
(cellular). Many of these service areas cover rural
or remote, sparsely populated areas.

8 The Commission, in general, “considers two or
more applications to be ‘mutuaily exclusive’ if their
conflicts are such that the grant of one application
would effectively preclude, by reason of harmful
electrical interference, the grant of one or more of
the other applications.” Second Report and Order
at¥12n. 5.

7 See 47 CFR 1.972 [1982). On September 15,
1993, & lottery for nine IVDS markets was
conducted. This lottery was permitted under the
Budget Act described bélow, the pertinent
applications having been accepted for filing by the
Commission prior to July 26, 1993. See Budget Act,
infra note 8, §6002(e).

8 Pub. L. No. 103-66, Title V1, § 6002(a), 107 Stat.
312, 387 (1993) (Budget Act); see H.R. Conf. Rep.
No. 213, 103d Cong,, 1st Sess. 480-89 (1993),
reprinted in 1993 U.S. Code Cong. & Admin. News
1169-78.

47 U.S.C. 151-713.

108 FCC Red 7635, 7659 ¥ 143 (1993); see
generally 47 U.S.C. § 308[j)(2).

Following our subsequent review of
comments and reply comments, we
concluded that IVDS should be subject
to auctions.1! In this Fourth Report and
Order we have attempted to design
IVDS auction rules and procedures that
meet Congressional objectives.1z2 We
believe that these objectives are
embodied in two basic Commission
policy goals: promoting economic
growth, and enhancing access to
telecommunications service offerings for
consumers, procedures, and new
entrants.13
II1. Competitive Bidding Design

5. As noted, we have determined that
mutually exclusive IVDS applications
are subject to auctions, We must,
therefore, identify the methodology and
procedure we will use to auction the
licenses. We do so in the paragraphs
below, pursuant to Section 309(j)(3) of
the Communications Act and based on
the record in this proceeding.14 As
described below, some further details
about specific competitive bidding
procedures will be provided later by
Public Notice(s).1s

A. General Competitive Bidding Designs

6. The Second Report and Order
established the criteria to be used in !
selecting the auction design method for
each auctionable service. Generally, we
concluded that awarding licenses to
those parties that value them most
highly will foster Congress’ policy
objectives. In this regard, we noted that
because a bidder’s ability to introduce
valuable new services and to deploy
them quickly, intensively, and
efficiently increases the value of the
license to that bidder, an auction design
that awards licenses to those bidders
who are willing to pay the highest bid
tends to promote the development and
rapid deployment of new services and
the efficient and intensive use of the

spectrum.

11 Second Report and Order at 1§ 49-53.

1247 U.S.C. §309()(3).

13Second Report and Order at §§3-7.

14 We received comments or reply comments on
auctioning licenses in the IVDS from the following:
American Group (American); Quentin L. Breen
(Breen); Chase McNulty Group, Inc. (Chase); EON
Corporation (EON) (ex parte filings); Independent
Cellular Consultants (ICC); Andrea L. Johnson
(Johnson); Kingswood Associates (Kingswood);
NYNEX Corporation (NYNEX); Radio Telecom end
Technology, Inc. (RTT); Harry, Stevens, Jr. (Stevens);
and Richard L. Vega Group (RLV). Of these, five—
American {reply comment at 23-25), Kingswood
(reply comment at 23-25), NYNEX (comment st 11},
Stevens (reply comment at 1), and RLV (comment
at 11-14)—commented in this context only on
whether IVDS should be subject to auctions, an
issue we addressed in the Second Report and Order.
See 13, supra.

15 The Public Notice{s) will be issued by either
the Commission or the Private Radio Bureau.
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7. We concluded that where the
licenses to be auctioned are
interdependent (that is, either
substitutes for, or complements to, each
other) and their value is expected to be
high, “simultaneous multiple round”
auctions would best achieve the
Commission’s goals for competitive
bidding.16 We also noted that
simultaneous multiple round bidding is
more complex for bidders and may be
administratively more expensive than
other auction methods we may select,
and indicated that we would use this
design only in instances where the
expected value of the licenses to be
auctioned is high relative to the costs of
conducting a simultaneous multiple
round auction.17

8. In the Second Report and Order we
stated our intention to tailor the auction
design to fit the characteristics of the
licenses to be awarded. We noted that
simultaneous multiple round auctions
may not be appropriate for all
licenses.18 The less the interdependence
among licenses, the less the benefit to
auctioning them simultaneously. To the
extent that simultaneous auctions are
more costly and complex to run, we
indicated that we may choose a
sequential auction design, including
sequential oral auctions, when there is
little interdependence among individual
licenses.

9. We further explained that when the
values of particular licenses to be
auctioned are low relative to the costs
of conducting a simultaneous multiple
round auction, we may consider auction
designs that are relatively simple, with
low administrative costs and minimal
costs to the auction participants. We
noted that as the value of licenses
decreases, and thus the benefits of
simultaneous multiple round bidding
diminish relative to the cost and
complexity of such auctions, a less
complex auction method may be more
suitable. For example, with large
numbers of low value licenses we noted
that we may decide that it is preferable
to implement a low cost auction method
such as single round sealed bidding to
minimize cost and expedite the
licensing process.

10. Last, in the Second Report and
Order we noted that Congress directed
us to “design and test multiple
alternative methodologies under

16 See Second Report and Order at $§ 106-111.
With this method, all licenses or classes of licenses
dre auctioned at once, using multiple rounds, and
the bidding continues until bidding activity
subsides. Thus, bidders may repeatedly “top" the
previously high bids. See id. at 15 82, 86.

71d. at §111.

181d. at 9112,

appropriate circumstances." 19 Thus,
where appropriate, we intend to choose
bidding methods other than
simultaneous multiple round auctions
and periodically reevaluate the
effectiveness of all methods utilized.

B. IVDS Competitive Bidding Design

11. We find that the generally
preferred method of simultaneous
multiple round auctions is not the most
appropriate for IVDS, and that IVDS also
presents a good opportunity to test less
complex alternative procedures. As
discussed below, of the auction methods
described in the Second Report and
Order, oral bidding (open outcry) and
single round sealed bidding appear best
suited to the IVDS. Both are relatively
inexpensive for the Commission to
administer, and the costs of
participation by bidders are fairly low.
Moreover, both have the advantage of
being relatively simple for bidders to
understand and also generally can be
completed quickly. Thus, these methods
are likely to promote the statutory goal
of rapid implementation of service to
the public.20 We therefore adopt these
two methods to auction IVDS licenses.21

12. The IVDS offers two 500 kilohertz
channels (frequency segments A and B)
in each of 734 service areas, and the
aggregation of both channels in a market
is not permitted. While there may be
some degree of interdependency among
the IVDS licenses for geographically
contiguous areas,22 we do not believe
that it is great enough to justify the
greater costs and administrative
complexities associated with holding a
simultaneous multiple round auction.23
Last, with large numbers of IVDS
licenses covering only rural areas,2+ we
anticipate that the demand for, and
value of, most markets will not be great

19]1d. at § 115, quoting 47 U.S.C. § 309(j)(3); see
also ICC comment at 9 (supporting IVDS as a
candidate for testing alternative methodologies).

20See 47 U.S.C. §309(j)(3)(A).

21 1f, as we gain experience, we find that another
auction design for the IVDS would better achieve
the goals of the Budget Act, we may revisit this
issue.

22 Two commenters, EON and ICC, very briefly
address the issue of potential interdependence
among IVDS licenses. EON argues that the sequence
of IVDS auctions should track “ADIs," a proposal
we discuss and adopt infra. EON does not state,
however, that bidders might perceive the
aggregation of licenses to result in additional
efficiencies of IVDS operation. EON ex parte filing
of Jan. 26, 1994, at 4. ICC states that auction
procedures favoring license aggregation run counter
to policies favoring licensee diversity. ICC
Comment at 7.

21The interdependenctes for IVDS are likely to be
less than for services where roaming is important.
See generally Second Report and Order at §91. The
IVDS rules do not permit “roaming" across service
areas.

24See note 5, supra.

enough to justify the use of more
complex methods such as simultaneous
multiple round auctions.2s

13. For IVDS open outcry auctions,
each service area (with two licenses
each) will be auctioned individually,
and the two highest bidders in each
service area will be awarded a license.
The highest bidder will get first choice
of frequency segment A or segment B at
the highest bid price. The second
highest bidder will be awarded the
remaining segment at the amount it bid.

14. Wi&x single round sealed bidding,
we will auction the two frequency
segments separately. Licenses for
frequency segment B will be auctioned
first. As soon as practicable thereafter,
we will announce the high bidders for
licenses on frequency segment B and
announce a deadline date for short-form
applications for segment A licenses. In
the event of a tie in single round sealed
bidding, we will hold one additional
round between the parties that tied.

15. Having both oral and sealed
bidding methods available permits us
the flexibility to fit the right auction
method to the particular IVDS licenses
being auctioned. Further, it is consistent
with Congress’ directive that we design
and test multiple alternative
methodologies under different
circumstances. ICC comments that, of
the two methods, sealed (or electronic)
bidding is preferable to oral bidding
because some potential bidders perhaps
cannot afford to attend an auction in
person.26 As noted in the Second Report
and Order, however, such sealed
bidding generates no information about
license values until after the auction
closes, tending to decrease bid levels
and reduce the efficiency of the license
assignment.27 We therefore believe that
oral bidding should be used in the
potentially higher valued markets,
where having license value informatica
during the auction is especially
important, and that sealed bidding
should be used for the remaining
markets.28

16. We believe that, in general, the
greater the population in the service
area, the greater will be the perceived
value of, and demand for, the license.

*The 734 service areas for the IVDS are

identical to those of cellular radio

25 See Second Report and Order at §9112-113.

26]1CC comment at 6-7, reply comment at 7-8.
Chase would prefer that we randomly alternate
between oral and sealed methodologies. Chase
comment at 1-2.

27 Second Report and Order at § 89 n. 81,

28 For example, when choosing between the two
methods, we do not want to hold the more
expensive oral bidding auction in instances where
we believe that the operational costs of holding the
auction might outweigh the benefits (efficient
allocation and revenues generated).
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service areas: 306 “Metropolitan
Statistical Areas’ (MSAs) and 428
*Rural Service Areas” (RSAs).29 We
have concluded that we should conduct
oral auctions for the IVDS service areas
corresponding to MSAs, and sealed bid
auctions for the remaining service areas,
or RSAs. We reserve the discretion to
reconsider this bidding design if, in
light of experience gained with
auctions, a change appears warranted.30

C. Bidding Procedures

17. Sequencing. We must choose the
sequence in which IVDS licenses will be
auctioned. We believe that,in general,
the higher valued IVDS licenses should
be auctioned first: the cost to the public
from delaying licensing increases with
the value of the license, and, to the
limited extent that aggregation of license
is important, auctioning the higher
valued licenses first facilities it.31 In
determining the sequence for auctioning
IVDS licenses we are persuaded by
EON's argument that the IVDS is a
television-driven service and that the
licenses should therefore be auctioned
in a manner consistent with the
geographic areas defined by “Areas of
Dominant Influence’ (ADIs),32 rather
than by numerical order of service area.
EON and ICC also commented generally
that licenses for the more densely
populated IVDS service areas should be
auctioned prior to the other areas.33
Therefore, we will auction licenses in
ADI order, starting with the lowest
numbered ADI (having the highest
population) and proceeding in
numerical order.34 Prior to starting the
auction process, we will issue a Public
Notice listing the pertinent ADIs, and
the order in which licenses for the
corresponding service areas will be
auctioned (by open outcry) in each ADL
We anticipate that we will hold sealed
bid auctions for licenses in rural areas
as soon as practicable after auctioning
the more populated areas. For the rural

29 See note 5, supro

30 For instance, sealed bidding might be
appropriate if we re-auction a small number of
MSAs, or postpone initially the auctioning of MSAs
located near international borders while agreements
are negotiated.

31 Second Report and Order at §§ 117-120. We
have noted, **Knowing who has won [the] large
markets is likely to be more important for bidding
decisions about small markets than the converse.”
Id. at §119.

»2This standard market definition. developed by
Arbitron Ratings Compeny, places each county in
the continental U.S. within one of 210 ADIs.

33EON ex parte filing of Jan. 26, 1994, at 2, 4;
ICC comment

34 The majority of ADIs comprise a number of
MSAs. See generally note 5, supra. We will auction
the lowest numbered service area in the ADI first,
also auction the remaining service areas (MSAs)
that make up the ADIs for the 9 markets that were
lotteried. See id.

areas, licenses on frequency segment B
will be auctioned first, and then a
separate sealed bid auction will be held
for licenses on frequency segment A.

18. Bid Increments. In a multiple
round auction, a bid increment is the
amount or percentage by which a bid
must be raised above the previous
round’s high bid in order to be accepted
as a valid bid in the current round of
bidding. For IVDS auctions, the
Commission, including the auctioneer,
retains the discretion to impose bid
increments before or during the
auction.3s

IV. Procedural Payment and Penalty
Issues

A. Pre-Auction Application Procedures

19. The Second Report and Order
established general rules and
procedures for participating in auctions.
Again, however, we noted that these
might be modified on a service-specific
basis. As described below, we have
determined that we will follow the
procedural, payment, and penalty rules
established in the Second Report and
Order, with certain minor modifications
to fit the IVDS. Certain procedural
details will be supplied later by Public
Notice(s). Our objective has been to
design rules and procedures that will
reduce administrative burdens and costs
on bidders and the Commission, ensure
that bidders and licensees are qualified
and able to construct their systems, and
minimize the potential for delay of
service to the public.

20. We will require applicants to
follow the application filing and
processing rules outlined in the Second
Report and Order.36 Before each
scheduled IVDS auction the
Commission, or, pursuant to delegated
authority, the Private Radio Bureau, will
release Public Notices concerning the
auction. The Public Notices will specify
the license(s) to be auctioned and the
time, place, and method of competitive
bidding to be used, as well as applicable
bid submission and payment
procedures. A Public Notice will also

35 See generally id. at § 126.

36 Second Report and Order at §160-188, In its
comments, RTT sets forth a waiver request and asks
that we rule on it in advance of the IVDS auctions.
RTT comment at 1-5. Specifically, RTT requests
that the Commission, by declaratory ruling, rule
that any IVDS licensee using “T-NET" technology.
with a power level greater than that permitted in
our rules, will be granted a rule waiver to permit
the power level. We will not make the requested
ruling at this time. All requests for waiver must be
evaluated in the context of a specific system design

for avoidance of interference to television reception.

This information can be provided when the

applicant files a long-form application for license in

a particular market. See generally Second
Memorandum Opinion and Order in Gen. Docket
No. 91-2, 8 FCC Rcd 2787, 2788 8 (1993).

specify the filing deadline date for
short-form applications. i

21. Bidders will be required to submit
short-form applications on FCC form
175 by the date specified in the Public
Notice.37 If the Commission receives
only one application that is acceptable
for filing for a particular frequency
segment, and there is thus no mutual
exclusivity,38 the Commission will by
Public Notice cancel the auction for this
license and established a date for the
filing of a long-form application (FCC
Form 574). In order to encourage
maximum bidder participation, we will
provide applicants whose short-form
applications are substantially complete,
but which contain minor errors or
defects, with an opportunity to correct
their applications prior to the auction.
However, applicants will not be
permitted to make any major
modifications to their applications,
including ownership changes or
changes in the identification of parties
to bidding consortia.?¢ In addition,
applications that are not signed or that
fail to make the required certifications
will be dismissed and may not be
resubmitted.

22. The Commission will issue a
subsequent Public Notice listing all
applications containing minor defects, -
and applicants will be given an
opportunity to cure and resubmit
defective applications. After reviewing
the corrected applications, the
Commission will release another Public
Notice announcing the names of all
applicants whose applications have
been accepted for filing,

B. Upfront Payment

23. In the Second Report and Order,
we described three types of payments:
upfront payments, down payments, and
final payments. Chase favors upfront
payments, while ICC believes that such
a requirement would constitute a
hardship on small entrepreneurs.40 We
believe an upfront payment is needed
for oral outcry IVDS auctions. Requiring
this payment provides some degree of
assurance that only serious, qualified
bidders will participate and serves as a
deterrent to the filing of speculative
applications which tend to slow down
the provision of service to the public. It
also provides the Commission with a
source of funds to satisfy any penalties

a7 Applicants should note whether they intend to
bid for one or both frequency segments. Applicants
need not submit microfiche originals or copies.

38 As noted previously, absent mutually exclusive
applications, the Commission is prohibited from
auctioning the license. 47 U.S.C. § 309(j)(1).

39 See Second Report and Order at § 167

+0Chase comment at 2; ICC comment at 8, rep!ly
comment at 7.
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assessed. Therefore, we will require the
upfront payment and retain the
flexibility to determine the payment
amount on an auction-by-auction basis.
We will not, however, require an
upfront payment for applicants in
sealed bid IVDS auctions.

24. A bidder may file applications for
every IVDS license being auctioned, but,
for open outcry auctions, its upfront
payment should reflect the maximum
number of licenses it desires to win.
Once a bidder is a “winning” bidder for
the maximum number of licenses
reflected by its upfront payment, it will
be precluded from bidding further. We
will use the following procedure for
collecting this payment for oral bidding
IVDS auctions, The applicant or its
representative will be required to show
the Commission, immediately prior to
the auction, a cashier's check for at last
$2,50041 in order to get a bidding
number and enter the designated area in
the room where the bidding will take
place. Bidders will be required to have
$2,500 upfront money for every five
licenses they win.42 The $2,500 upfront
payment will be collected immediately
after the first license is won by an
applicant.42 The highest bidder will be
asked to sign a bid confirmation form,
The upfront money will later be counted
toward the down payment. We believe
these procedures will keep the auction
process simple, keep costs down for
small businesses who wish to bid on
only a few licenses, and eliminate

“1In establishing procedures for auctioning IVDS
licenses, we have tried to reduce the complexities
of the auction process for both the Commission and
potential applicants, To this end, we have
established a standard, reasonable upfront payment
amount in lieu of an amount based on a formula
(e.g., $0.02/pop/MHz). Such a formula, when used
in the context of more populated areas, can result
in a very substantial upfront payment. In the
context of IVDS, we believe $2,500 strikes a good
balance between ensuring that only serious,
qualified bidders participate and not placing an
unreasonable financial burden on small businesses.
This amount was established in the Second Report
and Order, see id. at § 180, as the general minimum
upfront payment, consistent with comments
submitted.

42For example, if & bidder brings only one check
for $2,500 and wins five licenses, he or she will not
be allowed to bid on another license. If a bidder
brings two $2,500 checks, he or she may bid until
10 licenses are won. Therefore, if a bidder
anticipates winning 16 licenses, he or she must
bring four $2,500 cashier’s checks.

43The upfront money will be collected
immediately after the first license is won in each
group of five licenses (1, 6, 11, etc.). Bidders should
bring a $2,500 cashier’s check for sach five licenses
they desire to purchase. The Commission will not
refund money to those bringing a single check to
cover the total upfront payment required, rather
than multiple $2.500 checks, if the single check is
for an amount ultimately greater than the upfront
payment required. On request we will, however,
apply such balance to any further monies owed in
the context of IVDS auctions.

Commission expenses due to issuing
refunds.

C. Payment for Licenses Awarded by
Competitive Bidding

25. To provide further assurance that
winning bidders will be able to pay the
full amount of their bids, we decided
generally in the Second Report and
Order that each winning bidder must
tender a down payment sufficient to
bring the total deposit up to 20 percent
of the winning bid. We believe a down
payment is appropriate for IVDS.
Therefore, winning bidders will be
required to supplement their upfront
payments to bring their total deposit
with the Commission up to at least 20
percents4 of the final payment due for
the license(s) won in that particular
auction.ss The down payment will be
due within five business days after the
close of bidding.46 The down payment
will be held by the Commission until
the high bidder has been awarded the
license and has paid the remaining
balance due on the license, or until the
winning bidder is found unqualified to
be a licensee or has defaulted, in which
case it will be returned, less applicable
penalties. During the period that
deposits are held pending ultimate
award of the license, the interest that
accrues, if any, will be retained by the
Government.

26. Long-form applications (FCC Form
574) will be due from successful bidders
within 10 business days after they have
been notified of their winning bidder
status.47 Once we have reviewed the
application and made a determination
that the applicant is qualified, we will
grant the license, conditioned on the
timely payment of all monies due. In the
Second Report and Order, we decided to
require auction winners to make full
payment of the balance of their winning
bids within 5 business days of the grant
of their license, except for small
businesses using the preference of

44 Small businesses using the preference of
installment payments, see Section VI below, need
only bring their deposits up to 10 percent within
5 business days, with the remaining 10 percent due
within five days of the license grant. See Second
Report and Order at § 192 n. 145, 238.

4s1f the upfront payment already tendered
amounts to 20 percent or more of the winning bid,
no additional d’;poslt will be required.

46 Second Report and Order at § 192. For single
round sealed bidding, we will notify the high
bidders soon after the auction. The down payment
will then be due within five business days.

471f a filing fee is required, the general rules
governing the submission of fees will apply. See 47
C.F.R. §1.1101 et seq. These rules provide for
dismissal of an application if the application fee is
not paid, is insufficient, is in improper form, is
returned for insufficient funds, or is otherwise not
in compliance with our fee rules. See also Second
Report and Order at § 167 n. 127.

installment payments.4& This time frame
appedrs to be appropriate for IVDS, and
we will therefore use it.

D. Default and Disqualification

27. In the Second Report and Order,
we concluded that strong incentives are
needed to ensure that potential bidders
are financially and otherwise qualified
to participate in auction proceedings, so
as to avoid delays in the deployment of
new services to the public.4® We stated
that, for open outcry auctions, we will
assess a default penalty if a bidder fails
to make the down payment on a license,
fails to pay for a license, or is
disqualified after the close of an
auction. In the case of single round
bidding, we stated that we will impose
a penalty in instances where the default
occurs after the high bidder has been
notified by the Commission that it has
submitted the high bid.so

28. In an oral auction, a winning
bidder that withdraws its bid after
signing a bid confirmation form or fails
to remit the required down payment or
balance of its winning bid in the time
frame specified, will be deemed to have
defaulted. In a sealed bid auction, a
winning bidder is deemed to have
defaulted if it withdraws its bid after
publication of the initial public notice
notifying auction winners or fails to
remit the required down payment or
balance of its winning bid in the time
frame specified. In such instances, we
may re-auction the license or offer it to
the next highest bidder{s). In cases
where disqualification or default occurs
after the full down payment has been
made, we will hold a new auction for
the license. Further, “if a default or
disqualification involves gross
misconduct, misrepresentation or bad
faith by an applicant, the Commission
also may declare the applicant and its
principals ineligible to bid in future
auctions, and may take any other action
that it may deem necessary, including
institution of proceedings to revoke any
existing licenses held by the
applicant.” 51 Entities who obtain their
licenses through the auction process are
put on notice that if their licenses are
revoked or canceled they will forfeit all
monies paid to the Commission
regarding those licenses.52

29. We believe it is important to adopt
default penalties for IVDS auctions. If a
bidder in an oral auction defaults or is
disqualified, a default penalty will be

+8]d. at § 194.

497d. at 99 195-197.

s0ld. at 19 156-157.

s1]d. at § 198.

32This includes licensees who fail to meet the
construction benchmarks contained in 47 C.F.R.
§95.833.
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impose equal to the difference between
the bidder’s high “winning” bid and the
amount of the winning bid the next time
the license is offered by the
Commission, if this latter amount is
lower. In addition, with open outcry
auctions, the defaulting auction winner
will be assessed a penalty of three (3)
percent of the subsequent winning bid
or three percent of its own (the
defaulting bidder's) bid, whichever is
less.53 The additional three percent
penalty is designed to discourage
insincere bidding and to compensate the
government for the cost of reauctioning
a license. In single round sealed bid
auctions, if a high bidder defaults prior
to making the required down payment,
we will impose a default penalty equal
to the difference between the high bid
and the next highest bid. If a high
bidder defaults after having made the
down payment, the additional three
percent penalty will be applied.5+

V. Regulatory Safeguards

A. Unjust Enrichment Provisions

30. Congress directed that we take
steps to prevent unjust enrichment due
to trafficking in licenses that were
obtained through competitive bidding.
47 U.S.C. § 309(j)(4)(E). In Section VI,
below, we adopt specific rules
governing unjust enrichment by
designated entities.55 The IVDS rules
already contain provisions to reduce
trafficking,56 and ICC argues that these
rules are sufficient.57 Consistent with
the Second Report and Order, however,
the IVDS-specific anti-trafficking
provisions will not apply to licenses
obtained through competitive bidding,
although we will enforce the new
transfer disclosure requirements
contained in Section 1.2111 of our
rules.se Generally, applicants seeking to
transfer their licenses within five years
of the initial license grant will be
required to file, together with their
transfer application, the associated
contracts for sale, option agreements,
management agreements, and all other
documents disclosing the total
consideration received in return for the
transfer of the license. We will give
particular scrutiny to auction winners
who have not yet begun commercial

531d. at 11 154-157.

s4See id. at §157.

55 See §9 47, 52, 54 & n. 90, infra. We have
amended 47 CFR 95.819 to clarify the procedures
for the transfer or assignment of IVDS licenses.

s6 For example, current IVDS licenses must meet
the five-year construction benchmark before they
may transfer, sell, assign, or give an IVDS license
to another entity. See 47 CFR 95.819.

57 JCC comment at 7.

seSee 47 CFR 1.2111; Second Report and Order
at 19 263-265.

service and who seek approval for an
assignment or transfer of control of their
licenses, in order to determine whether
any unforeseen problems relating to
unjust enrichment have arisen outside
of the designated entity context.

B. Performance Requirements

31. Congress has directed that the
Commission, in implementing auction
procedures, “include performance
requirements, such as appropriate
deadlines and penalties for performance
failures, to ensure prompt delivery of
service to rural areas, to prevent
stockpiling or warehousing of spectrum
by licensees or permittees, and to
promote investment in and rapid
deployment of new technologies and
services.'” 59 In the Second Report and
Order, we decided that it was
unnecessary and undesirable to impose
additional performance requirements for
auctionable services beyond those
already provided in service rules.60 The
IVDS rules already contain specific
performance requirements, such as the
requirement to build-out the system
within a specified period of time. See,
e.g., 47 CFR 95.833. Entities that obtain,
by transfer or assignment, an IVDS
license that was awarded by competitive
bidding, take such license subject to the
existing performance requirements.

C. Rules Prohibiting Collusion

32. In the Second Report and Order
we adopted special rules prohibiting
collusive conduct in the context of
competitive bidding. See 47 CFR
1.2105(c). We indicated that such rules
would serve the objectives of the Budget
Act by preventing parties, especially
larger firms, from agreeing in advance to
bidding strategies that might divide the
market according to their strategic
interests and to the disadvantage of
other bidders. These rules apply to all
auctionable services, including the
IVDS. Bidders are required to identify
on their FCC Form 175 applications any
parties with whom they have entered
into any consortium arrangements, joint
ventures, partnerships or other
agreements or understandings which
relate to the competitive bidding
process. Bidders are also required to
certify that they have not entered into
any explicit or implicit agreements,
arrangements or understandings with
any parties, other than those identified,
regarding the amount of their bid,
bidding strategies or the particular
properties on which they will or will
not bid. After the short-form
applications are filed and prior to the

5947 U.S.C. 309(j)(4)(B).
soSecond Report and Order at §219.

time that the winning bidder has made
its required down payment, all bidders
are prohibited from cooperating,
collaborating, discussing or disclosing
in any manner the substance of their
bids or bidding strategies with other
bidders, unless such bidders are
members of a bidding consortium or
other joint bidding arrangement
identified on the bidder’s short-form
application.

33. Concerning bidding consortia,
joint venture, partnership or other such
agreements or arrangements, all such
arrangements must have been entered
into prior to the filing of short-form
applications. Where specific instances
of collusion in the competitive bidding
process are alleged, the Commission
may conduct an investigation or refer
such complaints to the United States
Department of Justice for investigation.
Bidders who are found to have violated
the antitrust laws or the Commission's
rules in connection with participation
in the auction process may be subject to
forfeiture of their down payment or
their full bid amount, revocation of their
license(s), and may be prohibited from
participating in future auctions.

VL. Treatment of Designated Entities

A. Introduction

34. As discussed in the Second Report
and Order, Congress mandated that the
Commission *‘ensure that small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women are given
the opportunity to participate in the
provision of spectrum-based services."
47 U.S.C. 309(j)(4)(D). The statute
requires the Commission to ‘‘consider
the use of tax certificates, bidding
preferences, and other procedures” in
order to achieve this congressional goal.
In addition, Section 309(j)(3)(B)
provides that in establishing eligibility
criteria and bidding methodologies the
Commission shall promote “economic
opportunity and competition . . . by
avoiding excessive concentration of
licenses and by disseminating licenses
among a wide variety of applicants,
including small businesses, rural
telephone companies, and businesses
owned by members of minority groups
and women.” 47 U.S.C. 309(j)(3)(B).
Finally, Section 309(j)(4)(A) provides
that to promote these objectives, the
Commission shall consider alternative
payment schedules, including lump
sums or guaranteed installment
payments.

35. In the Second Report and Order
we established the eligibility criteria
and general rules that would govern the
award of preferences for designated
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entities. We also established a menu of
preferences, including installment
payments and bidding preferences, that
we could choose from in selecting the
preferences that will be applicable to a
particular service, and specified the
circumstances under which a tax
certificate program would be
established. In addition, we set forth
rules to prevent unjust enrichment by
designated entities seeking to transfer
licenses obtained through use of one of
the preferences.

36. In this Fourth Report and Order
we adopt specific preferences for the
IVDS designed to ensure that designated
entities are given the opportunity to
participate both in the competitive
bidding process and in the provision of
the service. In particular, we adopt the
following preferences:

(1) A 25 percent bidding credit will be
available for one license in each service
area (for either frequency segment A or
B), for businesses owned by minorities
and/or women;

(2) Tax certificates will be available to
initial investors in minority and
women-owned enterprises upon
divestiture of their non-controlling
interests, and to licensees who transfer
their authorizations to minority or
women-owned businesses; an

(3) Installment payments will be made
available to small businesses. We also
incorporate and adopt the unjust
enrichment provisions adopted in the
Second Report and Order applicable to
each of the preferences we adopt here,
and adopt the designated entities
eligibility requirements of the Second
Report and Order.61

37. We received IVDS-specific
comments favoring the preferences of
spectrum set-asides 62 and royalty
payments.63 As we noted in the Second
Report and Order, however, the
appropriateness of preferences is best
determined in light of the characteristics
of the particular service and the nature
of its expected pool of bidders, and we
find that these preferences are not
appropriate for the IVDS. Concerning
set-asides, we note that the total
spectrum available in the service is
small: two 500 kilohertz channels
available in each service area. Thus for
the IVDS, with its licensing scheme of

%1 See 47 CFR 1.2111; Second Report and Order
at 1Y 267-278.

©2Breen and ICC favor set-asides as a means to
encourage applications from small businesses.
Comments of Breen 9; ICC at 4-8. ICC also argues
that, without set-asides, large telecommunications
providers might attempt to stifle IVDS technology
or permit it only as an adjunct to existing offerings.
ICC comments at 5-6.

*3Breen and ICC state that this option will
éncourage participation by designated entities.
Breen at 7; ICC comment at 7, reply comment at 8.

two licenses per market, the use of set-
asides would result in one of every two
licenses being reserved for designated
entities. We decline to reserve so great
a proportion of the service’s spectrum.
Furthermore, in the Second Report and
Order we decided, for all services, not
to use the preference of royalty
payments.64 While we will continue to
assess the feasibility of these
preferences as we gain experience with
auctions in the context of this and other
services, we are not persuaded to
change our decision for the IVDS.

38. We note that the IVDS, with its
expected relatively low capital entry
requirements, is well suited for
ownership by designated entities and
other potential bidders that might
otherwise lack the financial resources to
comgete by auction for a license. This,
combined with the variety of uses
possible with the service, makes it likely
that the IVDS will promote economic
growth and enhance the access of
consumers to new and innovative
service offerings. As we gain experience
with IVDS auctions, we intend
continually to assess the effectiveness of
our measures, and will apply any
knowledge gained to subsequent
auctions for other services.

B. Bidding Credits

39. In the Second Report and Order
we stated that we would consider using
bidding credits to encourage
participation by designated entities in
auctions. Upon consideration and
review of the record on this subject, we
believe that affording businesses owned
by minorities and women a substantial
bidding credit for certain specified IVDS
licenses is the most cost-effective and
efficient means of achieving Congress’
objective of “ensuring" the opportunity
of these designated entities to
participate in the provision of IVDS
offerings. Bidding credits will provide
minority and women-owned firms with
a significant advantage, which we
believe is necessary to achieve this
congressional goal, while preserving the
advantages of open bidding
competition. In effect, the bidding credit
will function as a discount on the bid
price a minority- or women-owned firm
will actually have to pay to obtain a
license and, thus, will address directly
the financing obstacles encountered by
these entities. We believe that a bidding
credit in the amount of twenty-five (25)
percent is necessary to provide these
designated entities with a significant
enough advantage to ensure their ability
to compete successfully for some IVDS
licenses. Thus, in each market, a single

s4/d. at 1Y 252-253.

25 percent bidding credit will be
awarded to a business owned by
minorities and/or women if it is a
winning bidder.s5

40. As discussed in the Second Report
and Order, Congress mandated that the
Commission “ensure” the opportunity
for participation in spectrum-based
services by each category of designated
entity, including businesses owned by
minorities and women. This plain
language leads us to conclude that
adequate measures must be taken to
assure that minority and women-owned
businesses have the ability to participate
in the provision of services subject to
competitive bidding. Moreover, in
enacting this legislation, it is clear that
Congress was concerned about
disseminating licenses to a wide variety
of applicants and wanted the
Commission to take meaningful steps to
accomplish this goal.ee Indeed,
Congress included a requirement in the
statute that the Commission report to it
in 1997 about, among other things,
whether competitive bidding facilitated
the introduction of new companies into
the telecommunications market and
whether designated entities “were able
to participate successfully in the
competitive bidding process.” 47 U.S.C.
309(j)(12)(iv).

41. Apart from Congress’ directive, we
think that ensuring opportunities for
women and minorities to participate in
the IVDS is important for the
telecommunications industry. These
companies can play a vital role in
serving inner city areas and other niche
markets that may be overlooked by other
companies; thus promoting our goal of
universal access to telecommunications
services. Not only will the industry
become more diverse through the
adoption of meaningful preferences, but
we believe that a much wider customer
base will obtain access to innovative
technologies. Moreover, studies show
that even when minority-owned firms

85 Only one bidding credit is aveilable in each
market. If it happens that the two highest bidders
are both designated entities eligible for a bidding
credit, the second highest bidder will be given the
option of accepting the remaining license without
the credit, or declining the remaining license.

66 We have decided not to provide bidding credits
(or other separate preferences) to rural telephone
companies bidding on IVDS spectrum because we
conclude that, given the relatively modest build-out
costs for systems in this service, such preferences
ére unnecessary to ensure the participation of rural
telephone companies in the provision of IVDS
offerings to rural areas. The preferences are also,
therefore, unnecessary in this context to meet
Congress’ intent to ensure that rural consumers
receive the benefit of new technologies such as
IVDS. Rural telephone companies will, however, be
eligible for bidding credits if they are owned by
minorities or women. They may also qualify for
installment payments if they satisfy the eligibility
criteria for small businesses.
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do not locate within urban minority
communities, they employ more
minorities relative to other companies,
thereby promoting our goals of equal
employment opportunity and economic
growth.s7

42. The general record in this
proceeding 64 reflects a severe
underrepresentation of minorities and
women in telecommunications. Indeed,
the Commission’s Small Business
Advisory Committee (SBAC) found only
11 minority firms engaged in the
delivery of cellular, specialized mobile
radio, radio paging, or messaging
services.®® Likewise, American Women
in Radio and Television (AWRT) found
that only 24 percent of small
communications businesses are owned
by women (when companies without
paid employees are excluded, women
own less than 15 percent of small
communications firms).70 Many
commenters observe that the factors that
preclude minorities and women from
effective participation concern access to
financing. With regard to women, they
note that no existing FCC policy
provides an incentive for women to
enter the communications business, and
that access to capital remains the biggest
obstacle women business owners must
face. Similarly, the SBAC states that
minorities frequently do not or cannot
use traditional sources of financing.
Citing the U.S. Senate amicus brief in
Metro Broadcasting, Inc. v. FCC, 110 S.
Ct. 2997 (1990), the SBAC asserts that
“spectrum for radio facilities was first
allocated at a time when undisguised
discrimination in education,
employment opportunities, and access
to capital excluded minorities from all
but token participation.” The SBAC
concludes that minorities were impeded
from successfully competing for licenses
when they were first awarded and, due
to systematic barriers to technical

67 See @.g., 47 CFR 21.307, 22.307 (equal
employment opportunity rules for common
carriers); Impiementation of the Commission's
Equal Employment Opportunity Rules (Notice of
Inquiry), FCC 94-103 (released April 21, 1994)
(*{OJur EEO rules enhance access by minorities and
women to increase employment opportunities
which are the foundation for increasing
oppertunities for minorities and women in all facets
of the communications industry, including
participation in ownership. Thus the rules * * *
promote the further development of the broader
communications infrastructure.”) See also Banking
on Black Enterprise at 3.

es For a list of all commenters in this proceeding,
see Appendix A, Second Report and Order.
Footnote 14, supra, lists those commenters that
made IVDS-specific comments,

9 Report of the FCC Small Business Advisory
Committee to the FCC Regarding Gen. Docket No.
90-314 (Sept. 15, 1993), reprinted at 8 FCC Red
7820, 7827 (1993).

70See Comments of AWRT at 5,

training and employment opportunities,
this situation has continued over time.

43. Given this history of
underrepresentation of minorities and
women in telecommunications and the
inability of these groups to access
financing, we find that the best way we
can accomplish these statutory
mandates is to provide bidding credits
exclusively to minority and women-
owned businesses. The record
demonstrates that women and
minorities face barriers to entry not
encountered by other firms, including
other designated entities, and it is,
therefore, appropriate and necessary
that we provide them with a substantial
bidding advantage.7: In other contexts,
Congress has recognized that the use of
preferences in the licensing process can
be necessary to remedy
underrepresentation by minorities. For
example, in 1982, Congress mandated
the grant of a “‘significant preference” to
minority applicants participating in
lotteries for spectrum-based services. 47
U.S.C. 309(i)(3)(A): And, in 1988,
Congress attached a provision to the
FCC appropriations legislation that
precluded the Commission from
spending any appropriated funds to
examine or change its minority
broadcast preference policies.?2 Absent
such measures targeted specifically to
women and minorities, it would be
virtually impossible to assure that these
groups achieve any meaningful measure
of opportunity for actual participation
in the provision of the services in
question.”3

71 See e.g., Comments of AWRT at 4-7; Call-Her
at 5; Cook Inlet at 38-39.

72Continuing Appropriations Act for Fiscal Year
1988, Public Law No. 100-102, 101 Stat. 1329-31.

73In the Second Report and Order, we addressed
the constitutionality of race and gender-based
preferences and concluded that the proper standard
of scrutiny to be employed in this context is the
“intermediate scrutiny” standard used in the Metro
case. Second Report and Order at 1 288-297; see
110 S.Ct at 2997. We further concluded that under
such a standard, preférences for minority and
women-owned businesses are constitutionally
permissible. We recognize that Metro’s standard of
review applies to measures approved by Congress.
110 S. Ct. at 3008-09. As noted above, the bidding
credits in question here were expressly approved
and, indeed, are required to achieve the statutory
goals. See 47 U.S.C. § 309(j)(4)(D) (The Commission
must “consider the use of tax certificates, bidding
preferences, and other procedures” to ensure the
participation of “small businesses, rural telephone
companies. and businesses owned by members of
minority groups and women.'"). Mereover, an
argument might be made that IVDS licensees will
be able to control the content of the transmissions
carried on their facilities and that the service can
therefore be analogized (at least) to mass
communications media. See, e.g., Johnson comment
at 1—4, 8 (like other emerging subscription-based
services, IVDS will, in practice, increasingly
converage with broadcast and cable services). To
the extent that this control exists or is later
developed with regard to the IVDS, the preferences

44. We also agree with Call-Her that
even comparatively large businesses
owned by women and minorities face
discriminatory lending practices and
other discriminatory barriers to entry
and, therefore, eligibility for bidding
credits should not be limited to small
firms. The IVDS auctions present a
unique licensing opportunity for these
historically disadvantaged groups to
gain a foot-hold in the communications
industry.74 Our goal is to encourage
businesses owned by minerities and
women to provide viable, sustained
competition to larger businesses.
Therefore, we have accorded
preferences to minority and women-
owned firms regardless of their size.
This approach is consistent with our
auction rules and will further the
statutory mandate to ensure
participation by designated entities.”s

45. Further, Congress clearly intended
that businesses owned by minorities

- and women must be given the

opportunity to participate in the
provision of spectrum-based services
independent of their status as small
businesses. The plain language of
section 309(j)(4)(D) states that the
Commission “shall . . . ensure” the
opportunity for participation by "small
businesses . . . and businesses owned
by members of minority groups and
women . . ."” (emphasis added). If
Congress had intended to limit the
directive of Section 309(j)(4)(D) enly to
small businesses, no need would have
existed to mention separately minorities
and women. Moreover, Section
309(j)(4)(D) was added to Conference,
and the Conference Report does not
offer any suggestion that, to come
within the section’s purview, businesses
owned by minorities or women must be
small businesses, In contrast, and as we
discussed more fully in the Second
Report and Order, the legislative history
of Section 309(j)(4)(A), relating to
installment payments, expressly
indicates that the provision was
intended only to promote financial
assistance for small businesses.7s
Accordingly, we shall interpret Section

we adopt for minorities and women would be
consistent with the important governmental interest
identified in Metro: increasing minority ownership
to encourage diversity in the provision of content.

74 Because of the discrimination suffered by
minorities and women as contractors and
subcontractors in the telecommunications industry.
see MBELDEF Study, this unique chancs to enter
the field as primary telecommunications providers,
competing with, rather than dependent upon, other
providers, is especially important.

75See Banking on Black Enterprise at 13
{(government assistance should accrue to more
capable black entrepreneurs, who are most likely to
contribute to the goal of economic development).

76 See Second Report and Order at §1 234-236.
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309(j)(4)(D) in accordance with its plain
language and will not limit its
application to small businesses.77

46. In determining the appropriate
amount of the bidding credit we
considered several factors. First, we
agree with those commenters that
support a bidding credit of 25 percent
or more 78 because we think that a
substantial credit is necessary to ensure
meaningful participation by minority
and women-owned businesses. In the
broadcast context, we have noted that
licensees can transfer their stations to
minorities in distress sales provided
that the price is no more than 75 percent
of market value.?® This policy is based
upon our finding that 25 percent is an
appropriate discount to eliminate
financial entry barriers for minority-
owned companies seeking to become
broadcast licensees. Likewise, we
believe that a bidding credit of 25
percent will adequately ensure
participation by a wide variety of
minority and women-owned firms in
IVDS auctions and service provision.
The amount is not so substantial,
however, as to foster participation by
firms that are not otherwise financially
capable of building-out an IVDS system.
We will monitor carefully the
effectiveness of the 25 percent bidding
credit in the IVDS context and
continually assess whether it is
achieving the goal of ensuring that
minority and women-owned firms
participate successfully in auctions for
this services.

47. To prevent any unjust enrichment
by minorities or women trafficking in
licenses acquired through the use of
bidding credits, we will impose a
forfeiture requirement on transfers or
assignments of such licenses to entities
that are not owned by minorities or
women.80 Minority and women-owned
businesses seeking to transfer or assign
a license to an entity that is not owned
by minorities or women will be required
to reimburse the government for the
amount of the bidding credit, plus

7 Even though small businesses are also
mentioned in Section 309(j)(4)(D}, we do not
believe bidding preferences for small businesses are
appropriate for IVDS auctions. We believe the
installment payments preference, as outlined
below, will be sufficient to ensure their
participation,

78 See comments of AIDE at 7, Devsha at 5,
NABOB at 10-11, and ex parte filing of Personal
Communications Network Services of New York at
2-3, each suggesting a bidding credit of 25 percent.
Rocky Mountain Telephone proposes of 50 percent
bidding credit. Comments of Rocky Mountain
Telephone at 16. And Richard Vega proposes a 100
percent bidding credit for certain designated
entities. Comments of Richard Vega at 7.

7 S)ee Lee Broadcasting Corp., 76 FCC 2d 462
{1980).

80 See Second Report and Order at § 264.

interest at the rate imposed for
installment financing at the time the
license was awarded, before transfer or
assignment will be permitted. The
amount of the penalty will be reduced
over time: a transfer or assignment in
the first two years of the license term
will result in a forfeiture of 100 percent
of the value of the bidding credit; during
year three, of 75 percent of the bidding
credit; in year four, of 50 percent; in
year five, of 25 percent; and thereafter,
no Fenalty.al Furthermore, as noted
earlier, we will use the eligibility
criteria from the Second Report and
Order to ensure that only legitimate
minority and women-owned firms are
able to take advantage of bidding
credits. In addition, to further ensure
that our rules are as narrowly tailored as
possible, while still fulfilling the
statutory goal, we are prohibiting
publicly-traded companies from taking
advantage of the bidding credits and we
are providing bidding credits for only
one license in each market for
businesses owned by minorities or
women.

C. Tax Certificates

48. Congress instructed the
Commission to consider the use of tax
certificates to ensure designated entity
participation in a spectrum-based
services. See 47 U.S.C. 309(j)(4)(D). In
the Second Report and Order we
observed that tax certificates could be
useful as a means of attracting investors
to designated entity enterprises and to
encourage licensees to assign or transfer
control of licenses to designated entities
in post-auction transactions. We stated
further that we would examine the
feasibility of using this measure in
subsequent service-specific auction
rules.s2 After further consideration of
this matter, we believe that tax
certificates would be an appropriate tool
to assist minority and women-owned
businesses to attract start-up capital
from non-controlling investors. In
addition, we believe that tax certificates
will give licensees the incentive to
assign or transfer their authorizations to
such entities in post-auction sales,
thereby providing added assurance that
minority and women-owned entities
will have the opportunity to participate
in the provision of IVDS offerings.
Accordingly, we will issue tax
certificates to initial investors in
minority and women-owned IVDS
applicants upon the sale of their non-
controlling interests. We will also issue
tax certificates to IVDS licensees who

81 Interest will also be charged according to the
total number of years the license was held,
82 Second Report and Order at § 251.

assign or transfer control of their
licenses to minority and/or women-
owned entities.

49. As stated previously, the record
reveals that women and minorities face
barriers to entry not encountered by
other designated entities.#3 In
particular, they have an especially
difficult time accessing capital and, as a
result, are severely under-represented in
the telecommunications industry.
Together with the other preferences we
adopt today, tax certificates should help
to ensure the participation of minority
and women-owned businesses in this
service. This measure will make it easier
for these designated entities to attract
start-up capital because investors will
know that they can defer taxes on any
gains made when their interests are
sold. In addition, tax certificates will
provide incentives to licensees to seek
out minority and female buyers in after-
market sales because the licensees will
be able to defer taxes on profits made in
the sale.

50. We have used tax certificates over
the years to encourage broadcast
licensees and cable television operators
to transfer their stations and systems to
minority buyers.84 We also have granted
tax certificates to shareholders in
minority-controlled broadcast or cable
entities who sell their shares, when
such interests were acquired to assist in
the financing of the acquisition of the
facility.es These broadcast and cable tax
certificates are issued pursuant to the
Internal Revenue Code, 26 U.S.C. 1071,
While Congress’ goal in authorizing tax
certificates'under Section 309(j)(4)(D) of
the Act is somewhat different, and
focuses on ensuring the opportunity for
designated entities to participate in
auctions and spectrum-based services,
we think that it will be an equally
valuable program. Issuance of tax
certificates to investors and licensees
that sell to minorities and women will
augment the bidding credits preference,
and together the measures should
increase the ability of these entities to
access financing, thus ensuring their
opportunity to participate in IVDS
auctions and services.

51. In implementing this program, we
will borrow from our existing tax
certificate program and grant tax
certificates, upon request, that will
enable the licensees and investors
meeting the criteria outlined here to
defer the gain realized upon a sale either

83 See 114244, supra.

&4 See Commission Policy Regarding the
Advancement of Minority Ownership in
Broadcasting, 92 FCC 2d 849 (1982) (1982 Policy
Statement”); See also Statement of Policy on
Minority Ownership of Broadcasting Facilities, 68
FCC 2d 979 (1978).
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by: (1) Treating it as an involuntary
conversion under 26 U.S.C. 1033, with
the recognition of gain avoided by the
acquisition of qualified replacement
property; or (2) electing to reduce the
basis of certain depreciable property; or
both. Tax certificates will be available to
initial investors in minoerity and
women-owned businesses who provide
“start-up” financing, which allows these
businesses to acquire licenses at auction
or in the aftermarket, and those
investors who purchase interests within
the first year after license issuance,
which allows for the stabilization of the
designated entities’ capital base. Also,
in accordance with our existing policy,
to be eligible for a tax certificate, such
investor transactions must not reduce
minority or female ownership or control
in the entity below 50.1 percent. The
definition of a minerity or female-
owned entity is set forth in the Second
Report and Order and, with regard to
our investor tax certificate policy, the

-entity in which the investment is made
must satisfy that definition at the time
of the original investment as well as
after the investor’s shares are sold. For
after-market sales, tax certificates will
only be issued to licensees who sell to
entities that meet that definition. Tax
certificates will be granted only upon
completion of the sale, although parties
can request a declaratory ruling from the
Commission regarding the tax
consequences of prospective
transactions.

52. As with our other tax certificate
policies, we wish to deter “sham’
arrangements to obtain tax certificates
and, pursuant to Section 309(j}(4)(E),
therefore adopt measures to prevent
unjust enrichment. First, we intend to
enforce strictly the definitions adopted
in the Second Report and Order and
will carefully review investment and
purchase arrangements to ensure that
50.1 percent control and equity by
minorities and women was, and will be
maintained. Second, like our existing
tax certificate program,s we will
impose a one-year holding requirement
on the transfer or assignment of IVDS
licenses obtained through the benefit of
tax certificates, We believe that the
rapid resale of such licenses to non-
minorities or women at a profit would
subvert our goal of ensuring the
opportunity to participate by minority
and women-owned businesses. The
well-established one-year holding
period would prevent this type of unjust
enrichment. While this restriction will
not be applied to assignments or
transfers to qualified minority and
female-owned businesses, assignees and

851982 Policy Statement, 92 FCC 2d at 855-58.

transferees obtaining licenses pursuant
to this exception will be subject to the
one-year holding requirement.

D. Installment Payments

53. In this Fourth Report and Order,
we adopt the preference of installment
payments and limit its use to small
businesses. Permitting a winning bidder
to pay by installment payments is the
equivalent of having the government
extend credit to the bidder. Using this
option, a prospective licensee may not
need to rely as heavily on private
financing either before or after an
auction. As a result, this method is an
effective way to promote the
participation of designated entities in
the provision of spectrum-based
services, and is an effective means to
distribute licenses and services among
geographics areas.®” In the Second
Report and Order, we decided that the
option of installment payments should
be extended only to small businesses
(including those held by minorities and
women), and then only in instances
where smaller spectrum blocks are
being auctioned and the use of the
blocks is very likely to match the
business objectives of bona fide small
businesses.s8 With the IVDS, the
spectrum blocks are relatively small and
the potential difficulties associated with
permitting this option in the context of
larger spectrum blocks (e.g.,
undercapitalization) are not present. We
also find that, because of the expected
relatively low capital entry
requirements for the IVDS and the
potential variety of offerings 89 that
might result from the service, the IVDS
will offer a bona fide business
opportunity to small businesses.

54. Therefore, we will permit the use
of installment plans for all IVDS
auctions, and follow the general
procedures given in the Second Report
and Order for the use of this
preference.®. The installment payment
option will enable all small businesses

87 Second Report and Order at §9231-233.

82 [d. at 19 234-237. We noted that the legislative
history of the Budget Act indicates that large
entities with established revenue streams are not
intended beneficiaries of the installment payments
preference. Id. at § 236.

# See note 3, supra.

%0 Under these general procedures, for example,
only interest payments will be due for the first two
years, with principal and interest both being
amortized over the remaining years of the license.
Also, interest charges will be fixed at the time of
licensing at a rate equal to that of five-year U.S.
Treasury notes, to track the FVDS license term of
five years. See Second Report and Order at §239.
If a small business making installment payments
sesks to transfer a license to a non-small business
entity during the term of the license, we will
require payment of the remaining principal balance
as & condition of the license transfer. Id. at § 263.

to pay the full amount of their winning
bid in installments (less the upfront
payment, which must be paid in full,
and the down payment, half of which is
due five days after the auction closes
and the other half five days after the
application is granted). Timely
payments of all installments will be a
condition of the license grant, and
failure to make such timely payments
on or before the date due may be
grounds for revocation.s!.

VII. Conclusion

55. In summary, the rules and
procedures we adopt in this Fourth
Report and Order for auctioning licenses.
in the IVDS are designed to minimize
the regulatory burdens on both
applicants and the Commission, reduce
the potential for delay of service to the
public, and maintain safeguards to
preserve the integrity of the bidding
process. The rules also seek to meet
Congressional objectives and serve two
basic goals: promoting economic
growth, and enhancing access to
telecommunications service offerings for
consumers, producers, and new
entrants. We also take account of
Congress’ desire that designated entities
previously underrepresented in the
provision of telecommunications
services be afforded preferences to
encourage their icipation. We expect
that these procedures will lead to the
development and rapid deployment of
IVDS offerings across the country.

VIII. Final Regulatory Flexibility
Analysis

56. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 604, the
Commission's final analysis is as
follows:

A. Need For, and Purpose of, This
Action

As a result of the Budget Act
referenced above, the Commission may
utilize competitive bidding mechanisms
in the granting of certain initial licenses.
The Commission published an Initial
Regulatory Flexibility Analysis, see
generally 5 U.S.C. 603, within the
Notice of Proposed Rule Making in this
proceeding, and published a Final
Regulatory Flexibility Analysis within
the Second Report and Order (at
99 299-304). As noted in that previous
final analysis, this proceeding will
establish a system of competitive
bidding for choosing among certain
applications for initial licenses, and will
carry out Congressional mandates that

91 Limited grace periods for defaulting licensees
may be considered on a case-by-case basis. Id. at
1 240.
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certain designated entities be afforded
an opportunity to participate in the
competitive bidding process and the
provision of spectrum-based services.

B. Summary of the Issues Raised by the
Public Comments in Response to the
Initial Regulatory Flexibility Analysis

In regard to the specific IVDS issues
addressed by this Fourth Report and
Order, no comments were submitted in
response to our Initial Regulatory
Flexibility Analysis.

C. Significant Alternatives Considered

Although, as described in (B) above,
no comments were received pertaining
to IVDS, the Second Report and Order
addressed at length the general policy
considerations raised as a result of the
new legislation.

IX. Ordering Clauses

57. Accordingly, it is ordered that,
pursuant to the authority of Sections
4(i), 3034r), and 308(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), and
309(j), this Fourth Report and Order is
adopted, and Parts 0, 1, and 85 of the
Commission's Rules are amended as set
forth in the attached Appendix.

58. It is further ordered that the rule
amendments set forth in the Appendix
will become effective 30 days after their
publication in the Federal Register.

List of Subjects
47 CFR Part 0

Organization and functions
47 CFR Part 1

Administrative practice and
procedure
47 CFR Part 95

Radio.

Federal Communications Commission.
William F. Caton,
Acting Secretary.
Rule Changes

Parts 0, 1, and 95 of Chapter I of Title
47 of the Code of Federal Regulations
are amended as follows:

- PART 0—COMMISSION
ORGANIZATION

1. The authority citation for Part 0
continues to read as follows:

Authority: Sec. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

2. Section 0.131 is amended by
adding new paragraph (k) to read as

follows:

§0.131 Functions of the Bureau.

» " -~ * ~

(j) Develops, in coordination with the
Office of Plans and Policy, policies for
selection of licensees from mutually
exclusive applicants in the Private
Radio Services subject to competitive
bidding; issues Public Notices
announcing auctions of Private Radio
Services licenses; specifies the licenses
to be auctioned, the time, place and
method of competitive bidding,
including applicable bid submission
procedures, bid withdrawal procedures,
stopping rules and activity rules;
specifies the filing windows for short-
form applications, bidder certifications,
and the deadlines for submitting filing
fees, upfront payments and down
payments,

PART 1—PRACTICE AND
PROCEDURE

3. The authority citation for Part 1
continues to read as follows:

Authority: Secs, 4, 303, 48 Stat. 1066,
1082, as amended; 47 C.F.R. 154, 303:
Implement, 5 U.S.C. 552 and 21 U.S.C. 853a,
unless otherwise noted.

4. Section 1.912 is amended by
redesignating paragraph (e) as paragraph
(f) and adding new paragraph (e) to read
as follows:

§1.812 Where applications are to be filed,

L * L3 ® *

(e) Applicants submitting long-form
applications pursuant to competitive
bidding procedures (see § 1.2107(c))
must mail or otherwise deliver their
application to: Office of the Secretary,
Federal Communications Commission,
1919 M Street NW., Room 222,
Washington, DC 20554, Attention:
Auction Application Processing Section.

* * * *

5. Section 1.922 is amended by
adding two entries at the beginning of
the table to read as follows:

§1.922 Forms to be used.
FCC Form and Title

175—Application to Participate in an
FCC Auction

175-S Supplemental Application to
Participate in an FCC Auction.

* * * = *

§1.972 [Amended)

6. In § Section 1.972, paragraph (a)(1)
is amended by removing the words
“Part 95-Subpart F-Personal Radio
Services” and paragraph (c) is amended
by removing the words “or part 95-
subpart F”, removing the comma and
adding the word “or” after “‘part 90" in
the first sentence.

PART 95—PERSONAL RADIO
SERVICES

7. The authority citation for Part 95
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

8. New §95.816 is added to read as
follows:

§95.816 Competitive bidding proceedings.

(a) Mutually exclusive IVDS initial
applications are subject to competitive
bidding.

(b) Tie General Procedures set forth
in 47 CFR Part 1, Subpart Q are
applicable to competitive bidding
proceedings used to select among
mutually exclusive applicants for initial
IVDS licenses.

(c} The specific procedures applicable
to auctioning particular IVDS licenses
will be set forth by Public Notice.
Generally, the following competitive
bidding procedures will be used to
auction mutually exclusive IVDS
licenses. The Commission, however,
may design and test alternative
procedures.

(1) Competitive bidding design.
Sequential oral (oral outcry) auctions
will be used to assign licenses in and
around large urban areas and single-
round sealed bidding will be used for
rural areas unless otherwise specified by
the Commission. See 47 CFR 1.2103 and
1.2104.

(2) Forms, (i) Applicants must submit
short-form applications (FCC Form 175)
as specified in Commission Public
Notices. Minor deficiencies may be
corrected prior to the auction. Major
modifications such as changes in
ownership, failure to sign an application
or failure to submit required
certifications will result in the dismissal
of the application. See 47 CFR 1.2105(a)
and (b).

(ii) Applicants must submit a long-
form application (FCC Form 574) within
ten (10) business days after being
notified that it is the winning bidder for
a license. See 47 CFR 1.2107 (c) and (d).

(3) Upfront payments. For oral outcry
bidding, applicants will be required to
show the Commission or its
representative, immediately prior to the
auction, a cashiers check for at least
$2500 in order to get a bidding number
and secure a place in the room where
the bidding will take place. Bidders will
be required to have $2500 upfront
money for every five licenses they win.
No upfront payment will be required
from applicants in single-round sealed
bid auctions. See 47 CFR 1.2106.

(4) Down payments. Within five (5)
business days after an oral outcry
auction is over, or within five (5)
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business days after being notified that it
is the high bidder in a single round
sealed bid auction, a high bidder on a
particular license(s) must submit to the
Commission’s lockbox bank such
additional funds as are necessary to
bring total deposits (upfront payment
plus down payment) up to twenty (20)
percent of the high bid(s). Small
businesses eligible and electing to use
installment payments pursuant to

§ 95.816(d)(3) are required to bring their
total deposits up to ten (10) percent of
their winning bid. The remainder of the
twenty (20) percent down payment must
be submitted within five (5) business
days of the grant of their license(s). See
47 CFR 1.2107(b).

(5) Full payment. Auction winners,
except for small businesses eligible for
installment payments, must pay the
balance of their winning bids in a lump
sum within five (5) business days
following the grant of their license(s).
The grant of a license(s) to an auction
winner(s) will be conditioned on the
timely payment of all monies due the
Commission. See 47 CFR 1.2109(a).

(6) Default or disqualification, see 47
CFR 1.2104(g).

(i) Sequential oral auctions. If a high
bidder, after signing a bid confirmation
form, fails to make the required down
payment, fails to pay for a license, or is
otherwise disqualified, it will be
assessed a penalty equal to the
difference between its winning bid and
the winning bid the next time the
license is auctioned by the Commission,
plus three (3) percent of the lower of
these two amounts.

(ii) Single round sealed bid auctions.
if a high bidder withdraws its bid prior
to making the required down payment,
it will be assessed a penalty equal to the
difference between its bid and the next
highest bid. If a high bidder, after
having made the required down
payment for a license, fails to pay the
remaining amount for the license, or is
otherwise disqualified, it will be
assessed a penalty equal to the
difference between its winning bid and
the winning bid the next time the
license is auctioned by the Commission
plus three (3) percent of the lower of
these two amounts.

(d) Designated entities. Designated
entities are small businesses, and
businesses owned by members of
minority groups and/or women, as
defined in 47 CFR 1.2110(b).

(1) Bidding credits. A winning bidder
that qualifies as a business owned by
women and/or minorities may use a
bidding credit of twenty-five (25)
percent to lower the cost of its winning
bid. A bidding credit is available for a
license for either frequency segment A

or frequency segment B in each service
area. A bidding credit, however, may be
applied to only one of the two licenses
available in each service area.

(2) Tax certificates. Any initial
investor in a business owned by
minorities and/or women and who
provides “start-up” financing, which
allows such business to acquire a IVDS
license(s), and any investor who
purchases ownership in an interest in a
IVDS license owned by minorities and/
or women within the first year after
license issuance, which allows for the
stabilization of the entity’s capital base,
may, upon the sale of such investment
or interest, request from the
Commission a tax certificate, so long as
such investor transaction does not
reduce minority or female ownership or
control in the entity below 50.1 percent.
Any IVDS licensee who assigns or
transfers control of its license to a
business owned by minorities and/or
women may request that the
Commission issue it a tax certificate.

(3) Installment payments. Small
businesses, including small businesses
owned by women and/or minorities
may elect to pay the full amount of their
bid in installments over the term of their
licenses. See 47 CFR 1.2110(d).

(e) Unjust enrichment. Any business
owned by minorities and/or women that
obtains a IVDS license through the
benefit of tax certificates shall not assign
or transfer control of its license within
one year of its license grant date. If the
assignee or transferee is a business
owned by minorities and/or women,
this paragraph shall not apply;
Provided, however, that the assignee or
transferee shall not assign or transfer
control of the license within one year of
the grant date of the assignment or
transfer.

9. Section 95.819 is revised to read as
follows:

§95.819 License transferability.

(a) IVDS system licenses acquired
through competitive bidding procedures
may be transferred, assigned, sold, or
given away only in accordance with the
provisions and procedures set forth in
47 CFR 1.2111.

(b) Except for licenses acquired
through competitive bidding
procedures, the licensees may not
transfer, assign, sell, or give the IVDS
system licenses or any component CTS
licenses to any other entity until the five
year construction benchmark (50
percent coverage) has been met.

(c) Once the five year construction
benchmark has been met, licensees of
IVDS systems that were not acquired
through competitive bidding may
transfer, sell, assign, or give the IVDS

system licenses together with all of its
component CTS licenses to any other
entity in accordance with the provisions
of §95.821. If the licensee sells or gives
away the apparatus the new owner must
obtain a new IVDS system license and
CTS licenses before placing it in
operation.

[FR Doc. 94-11779 Filed 5-12-94; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE
48 CFR Parts 219 and 252

Defense Federal Acquisition
Regulation Supplement; Indian Tribal
or Alaska Native Corporation

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
public comments.

SUMMARY: The Department of Defense
has amended the Defense Federal
Acquisition Regulation Supplement so
that a qualified Indian Tribal
Corporation, including an Alaska Native
Corporation, furnishing the product of a
responsible small business concern is
not denied the opportunity to compete -
for and be awarded a contract under
small disadvantaged business
preference programs.

DATES: Effective Date: May 3, 1994.
Comment Date: Comments on the
interim DFARS rule should be
submitted in writing to the address
shown below on or before July 12, 1994,
to be considered in the formulation of

a final rule.

ADDRESSES: Interested parties should
submit written comments to The
Defense Acquisition Regulations
Council, ATTN: Mrs. Alyce Sullivan,
PDUSD (A&T)DP(DAR), IMD 3D139,
3062 Defense Pentagon, Washington, DC
20301-3062. Telefax number (703) 604—
5971. Please cite DFARS Case 93-D309
in all correspondence related to this
issue.

FOR FURTHER INFORMATION CONTACT: Mrs.
Alyce Sullivan, (703) 604-5929.

SUPPLEMENTARY INFORMATION:
A. Background

Section 8051 of the Fiscal Year 1994
Defense Appropriations Act, Public Law
103-139, provides that notwithstanding
any other provision of law, a qualified
Indian Tribal Corporation or Alaska
Native Corporation furnishing the
product of a responsible small business
concern shall not be denied the
opportunity to compete for and be
awarded a contract under the Small
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Disadvantaged Business (SDB)
preference programs.

The Director, Defense Procurement,
issued Departmental Letter 94-009, May
3, 1994, to implement Section 8051 in
the Defense Federal Acquisition
Regulation Supplement.

B. Regulatory Flexibility Act

The interim rule may have significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., because the
rule makes small disadvantaged
businesses owned by Indian tribes,
including Alaska Native Corporations,
eligible for small disadvantaged
business preferences when they furnish
the product of a small business concern.
An Initial Regulatory Flexibility
Analysis (IRFA) has been prepared and
will be provided to the Chief Counsel
for Advocacy for the Small Business
Administration. Comments from small
entities concerning the affected DFARS
subparts will be considered in
accordance with 5 U.S.C. 610. Such
comments must be submitted separately
and cite DFARS Case 94-610 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the revisions in this
rulemaking notice do not contain and/
or affect information collection
requirements which require the
approval of OMB under 44 U.S.C. 3501
et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this rule as an interim rule.
Urgent and compelling reasons exist to
promulgate this rule before affording the
public an epportunity to comment. This
action is necessary because Section
8051 became effective upon enactment
of the Fiscal Year 1994 Defense
Appropriations Act (Pub. L. 103-139),
on November 11, 1993. However,
pursuant to Public Law 98-577 and
Federal Acquisition Regulation 1.501,
public comments received in response
to this interim rule will be considered
in formulating the final rule.

List of Subjects in 48 CFR Parts 219 and
252

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 219 and 252
are amended as follows:

1. The authority for 48 CFR parts 219
and 252 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR Part
1.

PART 219—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

2. Section 219.502-2~-70 is amended
by revising paragraph (a)(1)(ii) and
adding (a){1)(iii) to read as follows:

219.502-2-70 Total set-asides for small
disadvantaged business concerns.

(a). * »
(1). * %

i) x ® *

(ii) In the case of an SDB regular
dealer owned by an Indian tribe,
including an Alaska Native Corperation,
will provide the supplies of a small
business for contracts awarded during
fiscal year 1994, as provided in Section
8051 of Pub. L. 103-139; or,

(iii} In the case of other SDB regular
dealers, will provide the supplies of
SDBs (except as provided in Alternate I
of the clause at 252.219-7002, Notice of
Small Disadvantaged Business Set-
Aside).

* - - * ®

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.219-7001 is amended
by revising the clause date to read
“*(May 1994)" in lieu of “(Dec 1991)”, by
adding a definition for United States to
paragraph (a), and by revising paragraph
(f)(2) and Alternate I to read as follows:

252.219-7001 Notice of Partial Small
business Set-Aside with Preferential
consideration for Small Disadvantaged
Business Concerns.
* * b3 * 3

(a) Definitions.
~ -~ - * ~

United States, as used in this clause,
means the United States, its territories and
possessians, the Commonwealth of Puerto
Rico, the U.S. Trust Territory of the Pacific
Islands, or the District of Columbia.

* ® » * *

(f) Agreements.
* - * * *

(2) A manufacturer or regular dealer, which
claims preference as a small disadvantaged
business and submits an offer in its own
name, agrees to furnish in performing this
contract only end items manufactured or
produced by small disadvantaged business
concerns in the United States, except, as
provided in Section 8051 of Pub. L. 103-139,
for contracts ewarded during fiscal year 1994,
a small disadvantaged business manufacturer
or regular dealer owned by an Indian tribe,
including an Alaska Native Corporation,
agrees to furnish only end items

manufactured or produced by small business
concerns in the United States.

(End of clause)
Alternate T (May 1994)

As prescribed in 219.508(d), substitute the
following paragraph (f)(2) for paregraph (f}(2)
of the basic clause:

(£)(2) A regular dealer, which claims
preference as a small disadvantaged business
and submits an offer in its own name, agrees
to furnish in performing this contract only
end items manufactured or produced by
small business concerns in the United States.

4. Section 252.219-7002 is amended
by revising the clause date to read
“(May 1994)" in lieu of *“(Dec 1991)”, by
revising the heading of paragraph (a),
and adding a definition for United
States to paragraph (a), and by revising
paragraph (c) and Alternate I to read as
follows:

252.219-7002 Notice of small

- disadvantaged business set-aside.

* - * * *

(a) Definitions.

*x * * * -

United States, as used in this clause,
means the United States, its territories and
possessions, the Commonwealth of Puerto
Rico, the U.S. Trust Territory of the Pacific
Islands, or the District of Columbia.

* - - *

(c) Agreement.

A small disadvantaged business
manufacturer or regular dealer, submitting an
offer in its own name, agrees to furnish in
performing this contract only end items
manufactured or produced by small
disadvantaged business concerns in the
United States, except, as provided in Section
8051 of Pub. L. 103-139, for contracts
awarded during fiscal year 1994, a small
disadvantaged business manufacturer or
regular dealet owned by an Indian tribe,
including an Alaska Native Corporation,
agrees to furnish only end items
manufactured or produced by small business
concerns in the United States.

(End of clause)
Alternate I (May 1994)

As prescribed in 219.508-70, substitute the
following paragraph (c) for paragraph (c) of
the basic clause:

(c) Agreement.

A small disadvantaged business regular
dealer submitting an offer in its own neme
agrees to furnish in performing this contract
only end items manufactured or produced by
small business concerns in the United States,

5. Section 252.219-7006 is amended
by revising the clause date to read
“{May 1994)" in lieu of “(Apr 1994)",
and by adding a definition of United
States to paragraph (a) and by revising
paragraph (d}(2) and Alternate I to read
as follows:

252.219-7008 Notice of Evaluation
Preference for Small Disadvantaged
Business Concerns

- * * * -

L 3
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(a) Definitions.

* - * = -

United States, as used in this clause,
means the United States, its territories and
possessions, the Commonwealth of Puerto
Rico, the U.S. Trust Territory of the Pacific
Islands, or the District of Columbia.

- » - * *

(d) Agreements.

* * - * -

(2) A small disadvantaged business,
historically black college or university, or
minority institution regular dealer submitting
an offer in its own name agrees to furnish in
performing this contract only end items
manufactured or produced by small
disadvantaged business concerns, historically
black colleges or universities, or minarity
institutions in the United States, except, as
provided in Section 8051 of Pub. L. 103-139,
for contracts awarded during fiscal year 1994,
a small disadvantaged business manufacturer
or regular dealer owned by an Indian tribe,
including an Alaska Native Corporation,
agrees to furnish only end items
manufact®red or produced by small business
concerns in the United States.

- * * - *

Alternate I (May 1994)

As prescribed in 219.7003, substitute the
following paragraph (d)(2) for paragraph
(d)(2) of the basic clause:

(d)(2) A small disadvantaged business,
historically black college or university, or
minority institution regular dealer submitting
an offer in its own name agrees to furnish in
performing this contract only end items
manufactured or produced by small business
concerns, historically black colleges or
universities, or minority institutions in the
United States.

[FR Doc. 94-11421 Filed 5-12-94; 8:45 am])
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

43 CFR Part 229
[FRA Docket No. RSGC-2, Notice No. 6]
RIN 2130-AA80

Locomotive Conspicuity; Minimum
Standards for Auxiliary External Lights

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule (referred to
as “IR-2") amends FRA'’s interim rule
(referred to as “IR-1") published on
February 3, 1993, by relaxing the
standards IR-1 contained concerning
auxiliary external lights on locomotives.
IR-2 contains detailed and specific
performance standards regarding color,
intensity, operation, mounting location

and flash rate for ditch lights, crossing
lights, strobe lights and oscillating
lights. This action is intended to
increase the visibility of locomotives to
motorists and thereby reduce the
incidence of accidental collisions
between motor vehicles and
locomotives at highway-rail grade
crossings.

DATES: This interim rule is effective May
13, 1994; written comments must be
received on or before July 12, 1994.
Comments received after that date will
be considered so far as possible without
incurring additional expense or delay.
ADDRESSES: Written Comments: Written
comments and petitions for
reconsideration should identify the
docket number and the notice number
and must be submitted in triplicate to
the Docket Clerk, Office of Chief
Counsel, FRA, 400 Seventh Street, SW.,
Washington, DC 20580.

Public hearing: Given the limited
scope of this interim rule and the
statutory exception under 45 U.S.C.
431(u)(2) from public proceedings, FRA
does not believe that a public hearing is
warranted at this time. However, FRA
will consider any request for an
opportunity to make an oral
presentation that is filed by the deadline
for written comments:

FOR FURTHER INFORMATION CONTACT:
Gordon Davids, Bridge Engineer, Office
of Safety, FRA, 400 Seventh Street, SW,,
Washington, DC 20590 (telephone: 202—
366-9186); Edward R. English, Director,
Office of Safety Enforcement, Office of
Safety, FRA, 400 Seventh Street, SW.,
Washington, DC 20590 (telephone: 202—
366-9252); or Marina C. Appleton, Trial
Attorney, Office of Chief Counsel, FRA,
400 Seventh Street, SW., Washington,
DC 20590 (telephone: 202-366-0628).
SUPPLEMENTARY INFORMATION: On
February 3, 1993, FRA published an
interim rule (IR-1) (58 FR 6899, to be
codified at 49 CFR 229.133), with
request for comments, concerning
measures to enhance the conspicuity of
locomotives. IR-1 implemented
requirements mandated by section 14 of
the Amtrak Authorization and
Development Act (Pub. L. 102-533).
This enabling legislation added new
subsection (u) to section 202 of the
Federal Railroad Safety Act of 1970
(Safety Act) (45 U.S.C. 431), which
reads as follows:

(u) Locomotive Conspicuity.

(1) The Secretary shall conduct a review of
the Department of Transportation’s rules
with respect to locomotive conspicuity and
shall complete the Department’s current
locomotive conspicuity research no later than
December 31, 1993. As part of this review,
the Secretary shall collect relevant data from

operational experience by railroads having
enhanced conspicuity measures in service.

(2) Not later than December 31, 1992, the
Secretary shall issue interim regulations
identifying ditch lights, crossing lights,
strobe lights, and oscillating lights as interim
locomotive conspicuity measures, and
authorizing and encouraging installation and
use of such measures. The interim
regulations and any amendments thereto
shall be adopted without regard to
subchapter II of chapter 5 of Title 5. Any
locomotive equipped with such interim
conspicuity measures on the date of issuance
of final regulations under paragraph (3) shall
be considered in full compliance with such
final regulations until 4 years after issuance
of such final regulations.

(3) Not later than June 30, 1994, the
Secretary shall initiate a rulemaking
proceeding to issue final regulations
requiring substantially enhanced locomotive
conspicuity measures. In such rulemaking
proceeding, the Secretary shall consider, at a
minimum—

(A) Revisions to the existing locomotive
headlight standard, including standards for
placement and intensity;

(B) Requiring use of reflective materials to
enhance locomotive conspicuity;

(C) Requiring use of additional alerting
lights (including ditch, crossing, strobe, and
oscillating lights);

(D) Requiring use of auxiliary lights to
enhance locomotive conspicuity when
viewed from the side;

(E) The effect of any enhanced conspicuity -
measures on the vision, health, and safety of
train crew members;

(F) separate standards for self-propelled,
push-pull and multi-unit passenger
operations without a dedicated head-end
locomotive.

(4) In issuing regulations under paragraph
(3), the Secretary may exclude from any
specific conspicuity requirement and
category of trains or rail operations if the
Secretary determines that such an exclusion
is in the public interest and is consistent
with rail safety (including grade-crossing
safety).

(5) The Secretary shall issue final
regulations requiring enhanced locomotive
conspicuity measures no later than June 30,
1995. The Secretary shall require that all
locomotives not excluded from the
regulations be equipped with interim
conspicuity measures under paragraph (2) or
the conspicuity measures mandated by final
regulations issued under this paragraph, no
later than December 31, 1997,

(6) As used in this subsection, the term
““locomotive conspicuity' means the
enhancement of day and night visibility of
the front-end unit of a train, by means of
lighting, reflective materials, or other means,
with particular consideration to the visibility
and perspective of drivers of motor vehicles
at grade crossings.

Under IR-1, ditch lights, crossing
lights, strobe lights and oscillating lights
were designated as interim locomotive
conspicuity measures. Conspicuity
measures that comply with IR-1, IR-2
or any amendment thereto, are deemed




Federal Register / Vol.

59, No. 92 / Friday, May 13, 1994 / Rules and Regulations

24961

to comply with the final rule for four
years after its issuance. As required by
the enabling legislation, the final rule
requiring enhanced locomotive
conspicuity measures must be issued no
later than June 30, 1995. All
locomotives not excluded from the final
regulations must be equipped with
either the interim conspicuity lighting
arrangements identified in IR-1 or IR-
2 or the conspicuity arrangements
mandated by the final regulations, no
later than December 31, 1997,

If the final rule is issued prior to the
deadline, June 30, 1995, the statute’s
four-year grace period would begin on
that earlier date. Likewise, although IR-
1 and IR-2 do not require that any train
be equipped with conspicuity measures,
the final rule may require such
equipping even prior to December 31,
1997, which is the latest date for
requiring such measures.

Research on locomotive conspicuity
conducted through the Volpe National
Transportation Systems Center was
completed on schedule in 1993, FRA
will continue to gather and analyze data
concerning means of enhancing
visibility of trains at highway-rail grade
crossings.

Public Participation in the Rulemaking

Subsection 202(u)(2) of the Safety Act
provides that IR-1 and IR-2 and any
amendment to either rule shall be
adopted without regard-to subchapter II
of chapter 5 of title 5, United States
Code. This subsection thus allows IR-1
and IR-2 to be issued without regard to
the Administrative Procedure Act’s
(APA) general requirement of providing
an opportunity for public participation
in the rulemaking process or, by
implication, the Safety Act’s
requirement that an opportunity for oral
presentation be provided where notice
and comment are necessary. See 45
U.S.C. 431(b). Similarly, the normal
APA requirement that a rule be effective
no sooner than 30 days after issuance
does not apply here. See 5 U.SC.
553(d).

Although the enabling legislation
suspended the requirements for notice
and comment, FRA will consider
written comments received on or before
July 12, 1994. During this period, FRA
will also consider petitions for
amendment of this rule, provided that
such petitions clarify the descriptions of
devices addressed in this rule, or
identify devices that perform the same
function at least as effectively as those
devices addressed in this rule.

Discussion of Comments and Section
Analysis

In IR-1, FRA solicited comments from
railroads, lighting manufacturers,
railroad employees and other interested
persons regarding (i) the specific
performance standards for the different
auxiliary lighting arrangements detailed
in that rule and (ii) the concept of
“locomotive conspicuity" in general.

FRA received comments from the
Florida East Coast Railway Company,
the Union Pacific Railroad Company
(UP), The American Short Line Railroad
Association (ASLRA), the Association of
American Railroads (AAR), the
Northeast Illinois Regional Commuter
Railroad Corporation (METRA), the
Long Island Rail Road, Canadian Pacific
Limited (CP), the Quest Corporation,
3M, Flash Technology Corporation of
America, the Norfolk Southern
Corporation (NS), and the Canadian
National Railway Company (CN).

After review of public comments,
FRA determined that changes to IR-1
are warranted. The following discussion
is provided in response to these
comments and in explanation of these
changes.

A. Length of the “Grandfathering”
Period (§ 229.133(a))

Several commenters, including AAR,
UP and ASLRA, requested that any
auxiliary lighting system meeting the
specifications in IR-1 that is installed
on a locomotive be considered in
compliance with the final rule for the
entire life of the locomotive, rather than
for only the four-year period specified
in IR-1 at 49 CFR 229.133(a).

The enabling legislation specifically
allowed a four-year period of
acceptability for installed auxiliary
lighting systems that conform to the
specifications outlined in IR-1. FRA
does not have the authority to
“grandfather’ such lighting systems-
beyond that four-year period.
Furthermore, FRA does not want to
constrain the content and applicability
of the final rule to decisions made at
this time without benefit of information
from research and rulemaking that will
be available and incorporated into the
rulemaking process beginning in 1994,
FRA will endeavor to apply a “rule of
reason” at the final-rule stage to
recognize the value of early investments
in auxiliary lighting systems that were
in service prior to the issuance of the
final rule.

B. Activation of Auxiliary Lighting
Systems (§§ 229.133 (b)(1)(iii), (b)(2)(iv),
(b)(3)(v) and (b)(4)(ii))

ASLRA requested that the interim
rule not reference the manner in which

the auxiliary lighting systems would be
activated on the locomotive. ASLRA is
concerned that the language in IR-1 at
§§ 229.133(b)(1)(iii), (b)(2)(iv), (b)(3)(v)
and (b)(4)(ii) referring to activation
parameters of auxiliary lights might be
considered a precedent for adoption of
similar provisions in the final rule
without full consideration of the
consequences.

FRA agrees in part. Mention of
specific activation parameters without
requiring their use may be interpreted to
imply that similar parameters would be
incorporated in the final rule. That is
not the intent of the interim rule.
Activation methods or systems will be
specified in the final rule as needed.
Such activation methods could then be
applied to almost any system regardless
of whether the lights were installed
prior to or after the final rule.

In reality, any system imaginable is
capable of actuation by a wide variety
of devices and at almost any time. The

. final rule may require actuation devices

to be provided wherever necessary,
without rendering existing lighting
systems obsolete. Therefore, the
specification for capability of automatic
operation has been eliminated in IR-2.

C. Dimensional Requirements for
Lighting Placement (§§ 229.133(b)(1)(i),
(b)(2)(iii) and (b)(3)(i))

Several responders commented on the
vertical and horizontal dimensional
requirements for the various auxiliary
lighting arrangements in IR-1.

The dimensional requirements for
light placement in IR-1 at
§§229.133(b)(1)(i), (b)(2)(iii) and
(b)(3){i) represented the best information
available to FRA at the time of issuance
of IR-1. The governing principle was to
have the lights far enough apart to be
distinguishable, preferably forming a
triangle with the headlight, and high
enough above the rail that they would
be effective in snow as well as over
vertical curves in the railroad track.

The comments and photographs
submitted in this regard were valid and
informative. Several locomotive types in
common use present a problem with
installation of ditch or crossing lights
with horizontal spacing greater than 49
inches. CN, which has had considerable
experience and success with ditch
lights, has one type of installation with
a horizontal spacing of 37 inches, and
focused on the track at a point 800 feet
in front of the locomotive. Other
locomotives have horizontal spacing
less than the minimum requirément of
60 inches contained in IR-1 at
§229.133(b)(1)(i). CN also has some
locomotives equipped with ditch lights
placed 91 inches above the rail, above
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the 84-inch maximum established in IR-
1 at § 229.133(b)(1)(i). METRA, the
commuter railroad in the Chicago area,
has ditch lights mounted on cab control
cars at a height of only 25 inches above
the rail, lower than the 36-inch
minimum in IR-1 at § 229.133(b)(1)(i).
Additionally, the flat section of the cab
roof on some EMD locomotives might
inhibit the installation of strobe lights
spaced 60 inches horizontally.

1. Three-Light Triangle Dimensions:
(New §§ 229.133(b)(1)(ii), (iii), (b)(2)(iii)
and (b)(3)(ii), (iii))

FRA believes that the purpose of IR-
2 would be best served by broadening
the limits on acceptable placement
dimensions to some degree. However,
some minimum horizontal spacing of
lights remains necessary to permit
recognition of a characteristic pattern by
a motorist sufficiently in advance of the
approach of a train to permit timely
defensive action. FRA concludes that
the spacing requirement for ditch and
crossing lights can be modified if the
vertical dimension of the three-light
triangle (headlight and two crossing
lights; headlight and two ditch lights; or
headlight and two strobe lights) is large
enough to afford recognition by a
motorist not only of the approaching
train, but also of its general location
relative to the crossing. If the vertical
dimension, or the altitude, of the three-
light triangle is at least 60 inches, it
would compensate for a shorter
horizontal spacing of the lower lights, or
base of the triangle. The normal human
eye can resolve two objects spaced to
form an angle of approximately one-half
of one degree. The orientation—
horizontal, vertical or diagonal—is
immaterial. Spacing of 60 inches
subtends, or delimits, one-half of one
degree at 573 feet from the observer,
beyond which distance the lights are
seen as one. This distance corresponds
to an approach time of 6.5 seconds at 60
miles per hour,

2. Horizontal Dimensions (New
§§ 229.133(b)(1) (i1), (iii), (b)(2)(iii) and
(b)(3)(ii), (iii))

FRA concludes that the minimum
horizontal interval between adjacent
crossing lights and adjacent ditch lights
should be reduced from 60 to 36 inches,
provided that, if the horizontal interval
is less than 60 inches, the vertical
distance between the headlight and the
plane of the ditch or crossing lights be
not less than 60 inches. See IR-2 at
§§ 229.133(b)(1)(ii), (iii) and (b)(3)(ii),
(iii).

Strobe lights derive their effectiveness
more from their intensity and
characteristic flash pattern than from

their relative spacing. The effectiveness
of omni-directional strobe lights can be
enhanced by mounting them at the
highest point on the locomotive cab
roof. In order to accommodate such
mounting on some cabs with flat top
sections narrower than 60 inches, the
minimum spacing between adjacent
strobe lights is reduced to 48 inches, as
set forth in IR-2 at § 229.133(b)(2)(iii).

3. Vertical Dimensions
(§§229.133(b)(1)(i), (b)(2)(iii) and
(b)(3)(1))

The most common placement of ditch
or crossing lights on a road switcher
locomotive is directly above the front
platform. The headlight is commonl
located on the front cab wall, just below
the roof line. The front platform is
typically between five and six feet above
the rail; the cab roof line, 14 feet above
the rail. Allowing a conservative
placement of one foot from the surface
of the front platform to the centerline of
the lower lights, and two feet from the
edge of the cab roof to the center of the
upper headlight unit, the vertical
spacing between the lower lights and
the headlight would be five feet, or 60
inches.

Height above the rail is a factor in the
visibility of a light for several reasons.
Increased height has several advantages.
First, the light will be less obstructed by
objects or vertical curves on or in the
track. Second, the light will be less
affected by accumulations of snow or
foreign material thrown up by the pilot,
plow or wheels. Third, the light is less
likely to be damaged should the
locomotive strike a foreign object. There
is no reason to limit the maximum
height above the rail for crossing or
ditch lights, provided that they meet the
criteria for horizontal or vertical spacing
as discussed above.

The minimum height for ditch lights
was specified in IR-1 as 36 inches in
§229.133(b)(1)(i), and as 48 inches for
crossing lights in § 229.133(b)(3)(i), in
order to accommodate mounting below
the front platform, if necessary. There is
no reason for inconsistency between the
dimensions for ditch lights and for
crossing lights; ditch lights could
become crossing lights after
modification of control circuitry. Thus,
the minimum height for crossing lights
in IR-1 at §229.133(b)(3)(i) is revised
from 48 inches to 36 inches.

The 36-inch minimum height
requirement will permit maintenance of
the 60-inch vertical dimension on
locomotives with the headlight mounted
in a low front hood. This height
requirement also aids the observer’s
sight distance. The maximum vertical
curve recommended by the American

Railway Engineering Association for
main track has a rate of change of grade
of 0.2 percent per 100 feet. On this
vertical curve, a light three feet above

‘the track will be visible to an observer

at a distance of 1,095 feet, provided the
observer’s eyes are three feet above the
track. A reduction in height of one foot,
of either the observer or the light,
reduces the sight distance by
ap'groximately 100 feet.

he one comment requesting a lower
height above the rail applied only to cab
control cars in suburban passenger
service. If those cars have suitable
conspicuity while operating on their
specific routes, the final rule may
permit their light configuration in that
service. However, the 25-inch height
requested is not suitable for general
railroad service, owing to the reduced
visibility on vertical curves,
susceptibility to snow, and damage from
foreign objects. FRA therefore concludes
that the minimum height of 36 inches
for ditch lights, crossing lights and
strobe lights will be retained in IR-2.
See IR-2 at §§ 229.133(b)(1)(i), (b)(2)(iii)
and (b)(3)(i).

D. Strobe Lights (§ 229.133(b)(2)(i))

Flash Technology commented that
one forward-facing, focused strobe light
could be more effective than two omni-
directional strobe lights described in IR-
1 at § 229,133(b)(2)(i). If any railroads
are presently using the former type of
system, none commented or requested
its inclusion in the interim rule.

The purpose of both IR-1 and IR-2 is
to encourage the installation of
currently available effective systems.
FRA was not provided with any
information indicating that one forward-
facing, focused strobe light has been in
service or proven effective to date. Such
technology may be considered in the
final rule. The authority for expedited
issuance of IR-1 did not contemplate
the inclusion of systems not in current
use. Therefore, IR-2 will continue the
requirement for two strobe lights.

E. Flash Rates (§§ 229.133(b)(2)(ii),
(b)(3)(iii) and New §§ 229.133(b)(2)(ii),
(bJ(3)(v)) ™

Flash Technology commented that the
limits of flash rate of strobes should be
broadened to incorporate units used by
Amtrak which flash at a period of 0.5
seconds. This rate is used by the Federal
Aviation Administration (FAA) for
runway lead-in lighting, and does not
cause problems with flicker vertigo.
Research conducted for FRA by the
Transportation Systems Center in 1974
and 1975 shows that a flash rate as rapid
as three per second effectively improves
conspicuity, and does not produce
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flicker vertigo. In view of this research
and comment, the flash rate for both
strobe lights and crossing lights is
broadened in IR-2 at §§ 229.133(b)(2)(ii)
and (b)(3)(v), respectively, to permit
rapid flash rates up to three per second,
or 180 per minute.

Generally, the original specifications
for flash rates were drawn around a time
period of one second. The proposed
revisions to flash or operating rates
range on either side of one per second.
IR-2 is clarified by restatement of the
flash rates in terms of flashes or cycles
per minute.

F. Oscillating Lights (§ 229.133(b)(4))

The Florida East Coast Railway
Company commented that its
locomotives have been equipped since
1978 with an Oscitrol warning light that
performs the functions of an oscillating
light. This warning light consists of two
lamps co-located in the same fixture,
aimed three degrees to either side of the
locomotive centerline, which flash
alternately at a rate of approximately 50
times per minute. It also uses one red
lamp, which is actuated by a heavy
application of the train air brake.

The red light is used for purposes
other than improved conspicuity at
highway-rail crossings. It need be
addressed only to the extent that the
actuation of a red oscillating light
generally extinguishes the white light.
Its primary purpose is to alert
approaching trains on adjacent tracks
that the train displaying the red light
has undergone a heavy brake
application, and could possibly foul the
adjacent track.

FRA believes that the warning lights
used by Florida East Coast are effective
and within the family of oscillating
lights defined in the enabling
legislation. They are therefore included
in the definition of an acceptable
oscillating light.

Display of the red light, overriding the
white light, occurs only in specific,
critical situations when necessary to
avoid potential train collisions. The
safety benefit of this type of red light,
in the rare circumstances under which
itis used, outweighs the consequences
of the short-term loss of the oscillating
white light. This feature is permitted,
but not mandated, in acceptable interim
oscillating light systems.

Regulatory Impact

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This interim rule has been evaluated
in accordance with existing regulatory
policies and procedures and is
considered to be a nonsignificant

regulatory action under DOT policies
and procedures (44 FR 11034; February
26, 1979). This rule also has been
reviewed under Executive Order 12866
and is considered “nonsignificant”
under that Order. This interim rule does
not require the use of an auxiliary
lighting system. Instead, the rule
encourages the installation and use of
auxiliary lighting arrangements on
locomotives.

Although *“nonsignificant,” FRA
nonetheless has prepared a regulatory
evaluation addressing the economic
impact of the rule. This regulatory
evaluation estimates that economic
costs are negligible because installation
of the auxiliary external lights on
locomotives by railroads is not
mandatory. Anticipated benefits and
impacts of the rule will not be known
until all relevant data is collected and
examined by FRA. This regulatory
evaluation has been placed in the
docket and is available for public
inspection and copying during normal
business hours in Room 8201, Office of
Chief Counsel, FRA, 400 Seventh Street,
SW., Washington, DC 20590. Copies
may also be obtained by submitting a
written request to the FRA Docket Clerk
at the above address.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities, unless the Secretary certifies
that a final rule will not have a
significant economic impact on a
substantial number of small entities.
This interim rule will not have an
adverse impact on any entity because it
does not place any new requirements or
burdens on the public. Therefore, it is
certified that the interim rule will not
have a significant economic impact on
a substantial number of small entities
under the provisions of the Regulatory
Flexibility Act.

Paperwork Reduction Act

This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act of 1980,
44 U.S.C. 3501 et seq.

Environmental Impact

FRA has evaluated these regulations
in accordance with its procedures for
ensuring full consideration of the
environmental impact of FRA actions,
as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and DOT
Order 5610.1c. It has been determined
that this rule will not have any effect on
the quality of the environment.

Federalism Implications

This rule will not have a substantial
effect on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Thus, in
accordance with Executive Order 12612,
preparation of a Federalism Assessment
is not warranted.

Under section 205 of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
434), issuance of this regulation
preempts any State law, rule, regulation,
order, or standard covering the same
subject matter, except for a provision
directed at a local safety hazard if that
provision is consistent with this rule
and does not impose an undue burden
on interstate commerce.

List of Subjects in 49 CFR Part 229
Railroad safety.

Adoption of the Amendment

In consideration of the foregoing, FRA
amends part 229, title 49, Code of
Federal Regulations to read as follows:

PART 229—RAILROAD LOCOMOTIVE
SAFETY STANDARDS

1. The authority citation for part 229
is revised to read as follows:

Authority: 45 U.S.C, 22-34; 45 U.S.C, 431,
438; 49 App. U.S.C. 1655(e); Pub. L. 100-342;
Pub. L. 102-365; Pub. L. 102-533; 49 CFR
1.49 (c}, (g) and (m).

2. Section 229.133 is amended by
revising paragraph (b) to read as follows:

§229.133 ,Interim Locomotive Conspicuity
Measures—Auxiliary External Lights
- * * * *

(b) Each qualifying arrangement of
auxiliary external lights shall conform
to one of the following descriptions:

(1) Ditch lights. (i) Ditch lights shall
consist of two white lights, each
producing a steady beam of at least
200,000 candela, placed at the front of
the locomotive, at least 36 inches above
the top of the rail.

(ii) Ditch lights shall be spaced at
least 36 inches apart if the vertical
distance from the headlight to the
horizontal axis of the ditch lights is 60
inches or more.

(iii) Ditch lights shall be spaced at

- least 60 inches apart if the vertical

distance from the headlight to the
horizontal axis of the ditch lights is less
than 60 inches.

(iv) Ditch lights shall be focused
horizontally within 45 degrees of the
longitudinal centerline of the
locomotive.

(2) Strobe lights. (i) Strobe lights shall
consist of two white stroboscopic lights,
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each with “effective intensity,” as
defined by the Illuminating Engineering
Society's Guide for Calculating the
Effective Intensity of Flashing Signal
Lights (November 1964}, of at least 500
candela.

(ii) The flash rate of strobe lights shall
be at least 40 flashes per minute and at
most 180 flashes per minute.

(iii) Strobe lights shall be placed at
the front of the locomotive, at least 48
inches apart, and at most 36 inches
above the top of the rail.

(3) Crossing lights. (i) Crossing lights
shall consist of two white lights, placed
at the front of the locomotive, at least 36
inches above the top of the rail.

(ii) Crossing lights shall be spaced at
least 36 inches apart if the vertical
distance from the headlight to the
horizontal axis of the ditch lights is 60
inches or more.

(iii) Crossing lights shall be spaced at
least 60 inches apart if the vertical
distance from the headlight to the
horizontal axis of the ditch lights is less
than 60 inches.

(iv) Each crossing light shall produce
at least 200,000 candela, either steadily
burning or alternately flashing.

(v) The flash rate of crossing lights
shall be at least 40 flashes per minute
and at most 180 flashes per minute.

(vi) Crossing lights shall be focused
horizontally within 15 degrees of the
longitudinal centerline of the
locomotive.

(4) Oscillating light. (i) An oscillating
light shall consist of:

(A) one steadily burning white light
producing at least 200,000 candela in a
moving beam that depicts a circle or a
horizontal figure 8" to the front, about
the longitudinal centerline of the
locomotive; or

(B) two or more white lights
producing at least 200,000 candela each,
at one location on the front of the
locomotive, that flash alternately with
beams within five degrees horizontally
to either side of the longitudinal
centerline of the locomotive.

(ii) An oscillating light may
incorporate a device that automatically
extinguishes the white light if display of
a light of another color is required to
protect the safety of railroad operations.
* * * * »

Issued in Washington, DC, on May 9, 1994.
Jolene M. Molitoris,
Federal Railroad Administrator.
[FR Doc. 94-11733 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 301
[Docket No. 940425-4125; 1.D. 041894A]

Pacific Halibut Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Natice of control date for
charterboat entry into the Pacific halibut
sport fishery.

SUMMARY: NMFS announces that any
charterboat entering the Pacific halibut
sport fishery off Washington, Oregon,
and California after March 10, 1994,
may not be assured of future access to
the fishery if a limited access regime is
developed and implemented. The
intended effect of announcing this
control date is to discourage speculative
entry into the Pacific halibut fisheries in
this area while discussions by the
Pacific Fishery Management Council
(Council) on access control continue.

EFFECTIVE DATE: March 10, 1994.

FOR FURTHER INFORMATION CONTACT: Joe
Scordino, 206-526—6140, or Lawrence
D. Six, 503-326-6352.
SUPPLEMENTARY INFORMATION: The
Northern Pacific Halibut Act of 1982
(Halibut Act) at 16 U.S.C. 773c provides
that the Secretary of Commerce
(Secretary) shall have general
responsibility to carry out the Halibut
Convention between the United States
and Canada, and that the Secretary shall
adopt such regulations as may be
necessary to carry out the purposes and
objectives of the Convention and the
Halibut Act. The Halibut Act at 16
U.S.C. 773c(c) also authorizes the
Regional Fishery Management Council
having authority for the geographic area
concerned to develop regulations
governing the Pacific halibut catch in
U.S. Convention waters that are in
addition to, but not in conflict with,
regulations of the International Pacific
Halibut Commission (IPHC). Pursuant to
this authority, the Council has
recommended allocations between user
groups and restrictions on catch and
fishing effort in the Pacific halibut
fishery off Washington, Oregon, and
California (IPHC statistical Area 2A).
Pacific halibut in Area 2A are
harvested in treaty Indian fisheries and
in non-Indian commercial and sport
fisheries. Because the total harvest in
any one of these three fisheries can
exceed the total allowable catch (TAC)

for Area 2A, Catch Sharing Plans (Plan)
that allocate the TAC in Area 2A have
been implemented by the Secretary each
year since 1988. The intended effect of
each year’s Plan is to ensure the
conservation and management of Pacific
halibut stocks by limiting the total
harvest to a biologically acceptable level
while equitably distributing the
allowable harvest among user groups in
Area 2A. However, because of decreased
TAGCs in recent years and increased user
access, additional measures to restrict
fishing effort within the non-Indian
commercial and recreational fisheries
have been necessary. For example, the
non-Indian commercial fishery has been
limited by the IPHC to a single 10-hour
opening with vessel trip limits to
prevent this fishery from exceeding its
allocation. Also, sport fisheries in some
geographic areas have been limited to 1-
or 2-day seasons to prevent allocations
from being exceeded. In order to
maintain viable Pacific halibut fisheries
in Area 2A without exceeding the
domestic allocations or the conservation
goals established by the IPHC, the
Council is considering development of
additional management measures
including limited access regimes to
control fishing effort starting in 1995.

Access to the Pacific halibut sport
fishery currently is not limited,
although charterboat operators must
obtain a fishing license from the IPHC.
At the March 8-11, 1994, public
meeting in Portland, Oregon, the
Council met to address concerns about
the additional charterboats entering the
sport fishery, additional effort
restrictions in the sport fisheries and
priorities for future participation by
charterboats in Area 2A Pacific halibut
fishery. The control date of March 10,
1994, was adopted at this meeting and
public notice was provided. A
charterboat in the Pacific halibut fishery
is defined at 50 CFR 301.2 as follows:
‘“Charter vessel means a vessel used for
hire in sport fishing for halibut, but not
including a vessel without a hired
operator”.

For the non-Indian commercial
fisheries, during its November 12-15,
1991, public meeting in Millbrae,
California, the Council adopted
November 13, 1991, as a control date to
be used in determining priorities for
issuance and shares in a potential
individual quota-based limited access
system or other access controls for
Pacific coast groundfish fisheries, as
well as the Area 2A Pacific halibut non-
Indian commercial fishery. Notice of
this control date and its implications for
the non-Indian commercial fishery for
Pacific halibut in Area 2A was
published in the Federal Register on
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February 5, 1992 (57 FR 4394). At its regulations applicable to the fishing standards (§ 672.20 (h) and (i)). |
March Yubh’c meeting in Oregon, the management and monitoring of the Gulf Revised methods prohibit using retained
Council reaffirmed the November 13, of Alaska (GOA) halibut bycatch limit amounts of arrowtooth flounder or
1991, control date for future access to established for trawl gear fisheries, groundfish species closed to directed
the non-Indian commercial halibut revises directed fishing standards, and  fishing as a basis for calculating
fishery if a limited access regime is adjusts the Bering Sea and Aleutian retainable amounts of other groundfish
developed and implemented. Islands management area (BSAI) flatfish  gpecies that are closed to directed

This announcement of a control date  seasons to provide for additional fishing fishing,
does not commit the Council or the opportunities in the BSAI early in the di fih i
Secretary to any particular management fishing year. NMFS is extending the C. Adjustment of the opening date for
regime or priority criteria for access to portions of the emergency rule the BS{\.I yelloyvﬁn sole and “other
the halibut fisheries. As the Council addressing the management of the GOA flatfish” fisheries &om May 1 to January
further develops a halibut limited access halibut trawl bycatch limit and directed 20 As a result of this season
program, fishing activity in the halibut  fishing standards for an additional 90-  &djustment, directed fishing standards
fishery in Area 2A, prior to the control  day period (through August 9, 1994)to  Boverning retainable amounts of flatfish
date, may be considered in determining  prevent overfishing of GOA thornyhead ~ species at § 675.20(h)(2) also were
eligibility and allocating harvest shares  rockfish and Pacific ocean perch (POP) revised.
under a future access limitation : and to limit unnecessarily high bycatch NMFS has published a proposed rule
program. Fishermen are not necessarily  amounts of these rockfish species and for public review and comment (59 FR
guaranteed issuance of permitsor Pacific halibut in the trawl fisheriesin 23044, May 4, 1994) that would
access, regardless of their activity prior 4 manner that will reduce the likelihood | lement permanently the
to the control dates S P 4

y of premature fishery closures. This management measures implemented

The Council may recommend action is intended to further the goals :

: : e 8 under the emergency rule. Pendin,
additional criteria for qualifyin Y, . : rgency 8

t{) g qualif 'pg o and objectives contained in the fishery approval by the Secretary, a final rule

; iti management plans for the groundfish implementing these measures likely
e fisheries off Alaska. would not be effective before September

riteria that were applied to the . S
;;oundﬁsh fishery lx)x? Amendment6to = ECTIVE DATES: The interim 1994. With the exception of the interim

Lot undfish Fishe regulations published on February 10, adjustment of the BSAI flatfish fisheries,
o Poific Cous Crom Psry 30545 i) e examiod o oot o (b0 BEAY it Sl
emounts landed and minimum numbers 2Y 12, 1994, through August 9, 1994, 4o remain unchanged and warrant
of landings. The Council also may except for amendments to § 675.23, extension of the emergency rule until
choose to take no further action to which are effective through May 11, Secretarial action is taken on the
control entry or access to the fisheries. 1994 proposed rule and the measures are
This announcement does not prevent FOR FURTHER INFORMATION CONTACT: implemented through a final rule.
the development or implementation of ~ Susan J. Salveson, Fisheries . Under the emergency rule, regulations
other eligibility criteria or restrict the Management Division, Alaska Region, 5ot out at §675.23 were amended to
type of management regime selected for NMFS, 907-586-7228. change the opening date of the BSAI
limited access. ?‘Ugﬂmﬁ;‘fqg;;"gﬂg‘“m‘ Onf yellowfin sole and “other flatfish”’

i . s : S, ebruary 7, » the Secretary o fisheries from May 1 to January 20. This

773-;}7“3){{? PRERFRISUSE  Commerns (Secretary) implemented an  jnterim provision);lo longer ?gxecessary

Dated: May 6, 1994. emergency interim rule (59 FR 6222, to allow a BSAI flatfish fishery early in

February 10, 1994) under section 305(c) 1994, Theref: ith th tion of
Charles Karnella, of the Magnuson Fishery Conservation the portig;e oc;?i;ev:lmelg:;(;oer&eon 5

Acting Assistant Administrator for Fisheries, :
Notional Markes Piskorias Sarvich and Management Act (16 U.S.C. 1855(c)) addressing the season change for the

: ; ol (Magnuson Act). The emergency rule :
[FR Doc. 94-11729 Filed 5-12-94; 8:45 am)] implemented the following measures for g:cf:: ﬂatﬁ:vhi tgstl;f::s (§ g;sng)f ttlfx:
BILLING CODE 3510-22-P a 90-day gqriod (through May 11, 1994). North Palcgiﬁc Fishernganagem ot
A. Estavlishment of two GOA trawl Council, extends the effectiveness of the

fishery categories for purposes of e
50 CFR Parts 672 and 675 apportioning the GOA halibut bycatch ~ ©Wergency rule for an additional 90

[Docket No. 940225-4025; 1.D. 050694F] limit established for the traw] gear days undez PR 305(c)(3)(R) of the

fisheries (§ 672.20(f)). These two Magnusan Act,
Groundfish of the Gulf of Alaska, categories are: (1) The shallow water Details concerning the basis for this
Groundfish of the Bering Sea and fishery complex (the Alaska pollock, action and the classification of the
Aleutian Islands Area Pacific cod, Atka mackerel, shallow rulemaking are contained in the initial
AGENCY: National Marine Fisheries water flatfish, flathead sole, and “other ~ emergency rule and are not repeated
Service (NMFS), National Oceanicand  Species” trawl fisheries), and (2) the here.
Atmospheric Administration (NOAA), ~ deep water fishery complex (the Dated: May 10, 1994.
Commerce. deepwater flatfish, rex sole, arrowtooth Chiasles Kasnolls
ACTION: Emergency interim rule; flounder, sablefish, and rockfish trawl S . :
extension of effective date. fisheries). b s i i e

B. Revision of the method for National Marine Fisheries Service.

SUMMARY: An emergency rule is in effect ~calculating retainable amounts of [FR Doc. 94-11706 Filed 5-10-94; 4:11 pm]
through May 11, 1994, that: Revises groundfish species under directed BILLING CODE 3510-22-9
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

RIN 3206-AG00

Student Educational Employment
Program

AGENCY: Office of Personnel
Management.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Personnel
Management is proposing to consolidate
existing Federal student employment
programs into one streamlined, flexible
program that: adapts to changing market
conditions and occupational demands,
encourages greater participation and
partnerships between Federal agencies
and educational institutions in
developing effective programs, and
serves as a critical tool to assist agencies
in building a diverse workforce. The
program would consist of two
components: work-study and temporary
student positions.

Over the years, a number of different
student employment programs and
appointing authorities have often
impeded Federal agencies from meeting
critical employment challenges with
innovative solutions. This new
framework will substitute complex
regulatory guidance with a flexible
approach to developing student
educational and employment programs.
DATES: Comments must be received on
or before June 13, 1994.

ADDRESSES: All comments concerning
these proposed regulations should be
addressed to Patricia Paige, Director
Paige, Director, Staffing Reinvention
Office, U.S. Office of Personnel
Management, 1900 E. Street, NW., room
6332, Attention: Staffing Reinvention
Office, Washington, DC 20415.

FOR FURTHER INFORMATION CONTACT: Ellie
Miller, Staffing Reinvention Office, at
(202) 606-0830.

SUPPLEMENTARY INFORMATION: Under this
authority, agencies can develop
innovative work-study or temporary

programs to attract students. For
instance, agencies could create
internship programs with a tuition
assistance option for students attending
college (associate, undergraduate, and
graduate), and vocational and technical
institutions. Students in these agency/
academic tailored programs can be
employed in professional, scientific,
administrative, technical, clerical, and
trades/crafts occupations.

Proposed Amendments

Under the proposed regulations, a
new authority, the Student Educational
Employment Program, would replace
the following:

. Schedulge A authority § 213.3102(p)
graduate students in scientific,
professional or analytical positions;

e Schedule A authority § 213.3102(q),
students in scientific, professional and
technical positions, GS-9 and below;

e Schedule A authority § 213.3102(v),
temporary summer aid;

¢ Schedule A authorit
§ 213.3102(w), stay-in-school program;

» Schedule A authority § 213.3102(y),
summer employment;

e Schedule A authority § 213.3102(jj),
legal intern positions;

e Schedule B authority § 213.3202(a)
through (c), (e) and (g), cooperative
education program;

e Schedule B authority § 213.3102(d),
Harry S. Truman Foundation
Scholarship Program; and

e Schedule B authority § 213.3202(f),
Federal Junior Fellowship Program.

Using the new program, agencies
would appoint students under
§213.3202(b) (work study) and
§213.3202(c) (temporary). The new
schedule B authority would contain
both a Work-Study Component,
§213.3202(b) and a Temporary Student
Component, § 213.3202(c).

Under the new program, the
definition of student is an individual
who is enrolled or accepted for
enrollment in at least a half-time
academic course load in an accredited
high school, technical or vocational,
associate, baccalaureate, graduate, or
professional diploma or certificate
program. An individual is still deemed
to be a student as long as there are no
breaks in course work of more than 5
months and the student shows to the
satisfaction of the agency and academic
institution that he/she has a bona fide
intention of continuing to pursue a
course of study or training. An

individual who has to complete less
than half of an academic course load
immediately prior to graduating is still
considered a student.

Agencies may appoint students on a
full-time, part-time or intermittent basis
at any time during the year. The
student’s work schedule should not
interfere with his or her academic
studies.

Work-Study Component

The work-study component provides
experience that is directly related to the
student’s educational program. Agencies
should appeint students under
§ 213.3202(b) when the job is related to
their academic field of study. Programs
developed under this component
provide for a schedule of periods of
attendance at an accredited school
combined with periods of career-related
work in a Federal agency. Agencies,
participating educational institutions,
and students should agree on a
formally-arranged schedule of school
and work to ensure that work
responsibilities do not interfere with
academic performance.

Students appointed under this
component will be classified as Student
Trainees, to the -99 series of the
apgrogriate occupational group.

tudents appointed under
§213.3202(b) (work study) may be
noncompetitively converted to a career
or career-conditional appointment
under Executive Order 12015 when
students have: (1) completed within the
preceding 120 days an educational
program and course requirements at an
accredited school; (2) completed at least
640 hours of career-related work, before
completion of or concurrently with, the
course requirements (agencies have the
option of increasing this requirement for
some or all of its occupation fields); (3)
been recommended by the employing
agency in which the career-related work
was performed; and (4) met the
qualification standards for the targeted
position to which the student is
appointed. Conversions will be to an
occupation related to the student’s
academic training and work-study
experience.

Temporary Student Component

This component provides flexibility
to agencies to appoint students on a
temggrary basis to jobs that may/may
not be related to the students’ academic
field of study. The intent of a temporary
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student component is to provide
maximum flexibility and opportunity to
agencies and students that will meet
both of their needs on a short-term
basis.

Classification for students appointed
under this component is based on the
occ?ational series for which they are
hire

Schedule B authority §213.3202(c)
would be used for students employed
on a not-to-exceed 1 year appointment,
Appointments under this authority may
be extended in 1-year increments as
long as the employee is enrolled or
accepted for enrollment as a student in
a diplomat or certificate program at an
accredited academic institution and is
performing at the fully successful or
higher performance summary level.
Students would not be eligible for
conversion to a career or career-
conditional appointment under this
authority.

Movement Between Components

Agencies may noncompetitively move
students between temporary and work-
study components if students meet the
requirements for that component.
Movement between components will
require using the appointing authority
for the component that the student is
entering.

Work performed in the temporary
component can not be credited toward
meeting the work period requirements
of the work-study component.

Student Volunteers

The student volunteer program will
continue to be covered by Title 5, Code
of Federal Regulations, part 308,
Volunteer Service.

Student Financial Assistance Option

Under both components of this
program, agencies have the option of
using financial need criteria to hire
talented students who demonstrate a
need for income from employment to
continue their education. OPM will
continue to develop and distribute
annual economic guidelines for use in
determining financial need. State
Employment Service Offices and
financial aid offices in schools can assist
in making these determinations.

Benefit Entitlements

Since it is expected that appointments
under the work-study component would
be for more than 1 year, students would
be eligible for retirement, health
benefits, and life insurance. Students
under the temporary component are not
eligible for retirement or life insurance
but would become eligible for health
benefits coverage only after they

complete 1 year of current, continuous
employment. Since under the temporary
appointment no Government
contribution would be available, the
employee would pay the entire
premium.

Tuition Assistance-:

Under both components of this
program, agencies may use their training
authority in 5 U.S.C. chapter 41 and 5
CFR part 410 to pay for all or part of
training expenses. Under the work-
study component, an agency may pay
other expenses directly related to
training, including travel and
transportation expenses between duty
stations and schools.

Employment of Minors
Participation in this program must be
in conformance with Federal, State or

local laws and standards governing the
employment of minors.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation ap'plies only to
appointment procedures for certain
employees in Federal agencies.

List of Subjects in 5 CFR Part 213

Government employees, reporting and
recordkeeping requirements.
Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, OPM proposes to amend
5 CFR part 213 as follows:

PART 213—EXCEPTED SERVICE

1, The authority citation for part 213
continues to read as follows:

Authority: 5 U.S.C. 3301 and 3302, E.O.
10577, 19 FR 7521, 3 CFR 1954-1958 Comp.,
p. 218; Section 213.101 also issued under 5
U.S.C. 2103; Section 213.102 also issued
under 5 U.S.C. 1104, Pub. L. 95-454, sec.
3(5); Section 213.3102 also issued under 5
U.S.C. 3301, 3302, 3307, 8337(h), and 8456;
E.O. 12364, 47 FR 22931, 3 CFR 1982 Comp.
p- 185,

§§213.3102 [Amended]

2.In §213.3102, paragraphs (p), (q),
(v), (w), (y), and (jj) are removed and
reserved.

3. Section 213.3202 is amended by
removing the introductory text,
removing and reserving paragraphs (d)
through (g) and revising Faragraph (a)
through (c) to read as follows:

§213.3202 Entire executive clvil service.

(a) Student Educational Employment
Program. (1)(i) A student under this
program must be enrolled or accepted

for enrollment in at least a half-time
course load in an accredited high
school, technical or vocational school,
associate, baccalaureate, undergraduate
certificate, graduate, or professional
degree program. An individual is still
deemed to be a student if there are no
breaks in course work of more than 5
months and the student shows to the
satisfaction of the agency and academic
institution that he/she has a bona fide
intention of continuing to pursue a
course of study or training. An
individual who has to complete less
than half of an academic course load
immediately prior to graduating is still
considered a student. Appointments
may be made on a full-time, part-time or
intermittent basis.

(ii) This program is year-round and
appointments may be made at any time
during the year. There are no limitations
on the number of hours a student can .
work, but the student’s work schedule
should not interfere with the student's
academic studies.

(iii) Participation in this program
must be in conformance with Federal,
State or local laws and standards
governing the employment of minors.

(iv) Students under this authority
must be:

(A) A U.S. citizen or national resident
of American Samoa or Swains Island; or

(B) In the absence of qualified
citizens, a non-citizen provided he/she:

(2) Is lawfully admitted to the United
States as a permanent resident and
meets citizenship requirements prior to
conversion if applicable; or

(2) Is a national of an allied country
or otherwige permitted to be paid under
an agency's general appropriation act.

(v) Students under the work-study
component must meet the educational
and work experience requirements of
the Qualification Standard for Schedule
B Student Trainee positions in OPM’s
Qualification Standards Handbook or
the requirements for wage grade
positions in OPM's Job Qualification
System for Trades and Labor
Occupations (Handbook X~118C). Any
OPM test requirements are waived.
Students under the tempordry student
component may be evaluated either by
agency developed standards or by the
OPM qualification requirements for the
position to which appointed.

(vi) Volunteer students are covered by
title 5, Code of Federal Regulations, part
308, Volunteer Service, and may not be
treated as employees under this section.

(vii) Student Financial Assistance
Option: Agencies have the option, under
paragraphs (b) and (c) of this section, to
use financial need criteria to hire
talented students who demonstrate a
need for employment in order to




24968

Federal Register / Vol. 59, No. 92 / Friday, May 13, 1994 / Proposed Rules

continue their education. OPM will
continue to develop and distribute
annual economic guidelines for use in
determining financial need. State
Employment Service Offices and
financial aid offices in schools can assist
in making the determinations.

(b) Work-Study Component (1)
Students under this appointment may
be noncompetitively converted under
Executive Order 12015 to a career or
career-conditional appointment at any
time within a 120-day period after
satisfactorily completing career-related
any educational requirements at an
accredited school.

(2) Students must have completed at
least 640 hours of career-related work,
prior to or concurrently with
completion of academic requirements,
in order to be noncompetitively
converted to a career or career-
conditional appointment. Students must
be converted to an occupation related to
heir academic training and work-study
experience.

(3) Work-study positions should be
based on the following educational
programs:

(i) Baccalaureate Degree

(ii) Graduate or Professional Degree

(iii) Associate Degree

(iv) High School Diploma

(v) Undergraduate Cettificate or
Diploma

(c) Temporary Student Component (1)
Students are appointed to a position not
to exceed 1 year. Appointments under
this authority may be extended in 1-year
increments as long as the individual
meets the definition of a student and is
Eerforming at the fully successful or

igher level. Students would not be
eligible for conversion to a career or
career-conditional appointment under
this authority.

(2) Students may be noncompetitively
converted to the work-study component
whenever they meet the requirements of
the work-study authority and are placed
in a career-related position. Conversions
would not be subject to requirements of
subparts C and D of part 302.

(3) Temporary student positions
should be based on the following
educational programs:

(i) Baccalaureate Degree

(ii) Graduate or Professional Degree

(iii)Associate Degree

(iv) High School Diploma

(v) Undergraduate Certificate or
Diploma

* * * * *

[FR Doc. 94-11540 Filed 5-12-94; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 319
[Docket No. 93—-121-2]

Importation of Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to allow,
under certain conditions, the cold
treatment of imported fruits upon
arrival at the port of Wilmington, NC.
We have determined that in the
Wilmington, NC, area, there are climatic
and biological barriers that are adequate
to prevent the introduction of certain
plant pests into the United States in the
event they escape from shipments of
fruit before undergoing cold treatment.
We are also proposing to delete cold
treatments in the regulations and
replace them with a reference to cold
treatments in the Plant Protection and
Quarantine Treatment Manual, which is
incorporated by reference.

DATES: Consideration will be given only
to comments received on or before June
13, 1994.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93—
121-2. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
requested to call ahead on (202) 690—
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
Victor Harabin, Head, Permit Unit, Port
Operations, Plant Protection and
Quarantine, APHIS, USDA, room 631,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782; (301) 436—8645.

SUPPLEMENTARY INFORMATION:
Background

The Fruits and Vegetables regulations,
contained in 7 CFR 319.56 through
319.56-8 (referred to below as “the
regulations”’), prohibit or restrict the
importation of fruits and vegetables to
prevent the introduction and
dissemination of injurious insects,
including fruit flies, that are new to or

not widely distributed in the United
States. The Animal and Plant Health
Inspection Service (APHIS) of the U.S.
Department of Agriculture administers
these regulations,

Under the regulations, APHIS allows
certain fruits to be imported into the
United States if they undergo sustained
refrigeration (cold treatment) sufficient
to kill certain insect pests. Cold
treatment temperature and refrigeration
period requirements vary according to
the type of fruit and the pests involved.

Most imported fruit that requires cold
treatment undergoes cold treatment in
transit to the United States. However,
APHIS allows imported fruit to undergo
cold treatment after arrival in the United
States at certain ports designated by
APHIS.

Currently, cold treatment is limited to
ports in the northern United States
because APHIS has determined that
insect pests escaping from shipments of
imported fruit after arrival in the United
States would be unable to survive
winter weather conditions in the north.
The following ports are currently
authorized by APHIS to conduct cold
treatment on imported fruit: Atlantic
ports north of, and including, Baltimore,
MD; ports on the Great Lakes and St.
Lawrence Seaway; Canadian border
ports on the North Dakota border and
east of North Dakota; and, for air
shipments, Washington DC, at
Baltimore-Washington International and
Dulles International airports.

Recently, we received petitions from
individuals at the ports of Wilmington,
NC, and Gulfport, MS, requesting that
we amend the regulations to allow cold
treatment to be conducted at these ports.
On November 12, 1993, in response to
these petitions, we published in the
Federal Register (58 FR 59953, Docket
No. 93-121-1) an advance notice of
proposed rulemaking requesting public
comment on whether we should allow
cold treatment at ports in the Southern
United States and in California.

We solicited comments concerning
this notice for a 45-day period ending
on December 27, 1993. During that
period, we received four comments,
three from State governments and one
from a grower organization. Two
comments opposed allowing cold
treatment at ports in the Southern
United States and California, arguing
that allowing such treatments would
place California and Florida citrus crops
at too great a risk of fruit fly infestation.
Another comment requested that we
perform a detailed pest-risk analysis
before deciding whether to allow cold
treatment at southern and California
ports. Another comment supported
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allowing cold treatment at the port of
Wilmington, NC.

While we are still considering
whether to allow cold treatment at other
ports in the Southern United States and
California, we are now proposing to
allow cold treatment of certain fruit,
under certain conditions, at the port of
Wilmington, NC. We have determined
that in the Wilmington, NC, area, there
are climatic and biological barriers
adequate to prevent introduction of
certain plant pests into the United
States in the event they escape from
shipments of fruit before undergoing
cold treatment. Also, we are proposing
to impose additional special conditions’
regarding cold treatment at Wilmington,
NC, that would further reduce the risk
of fruit fly introduction.

In addition to meeting the
requirements in § 319.56-2d of the
regulations regarding cold treatment, the
port of Wilmington, NC, cold treatment
facilities would be required to operate
under the following additional special
conditions:

1. Bulk shipments (those shipments
which are stowed and unloaded by the
case or bin) of fruit arriving for cold
treatment must be packaged in fly-proof
packaging that prevents the escape of
adult, larval, or pupal fruit flies.

2. Bulk and containerized shipments
of fruit arriving at the port of
Wilmington, NC, for cold treatment
must be cold-treated within the port,
that is, the area over which the Bureau
of Customs is assigned the authority to
accept entries of merchandise, to collect
duties, and to enforce the various
provisions of the customs and
navigation laws in force.

3. Advance reservations for cold
treatment space at the port of
Wilmington, NC, must be made prior to
the departure of a shipment from its
port of origin.

We believe these requirements would
reduce the risk of fruit fly introduction
into the United States in the event
infested shipments of fruit entered the
port of Wilmington, NC.

Draft Risk Assessment Regarding Cold
Treatment

This proposal to allow cold treatment
of fruit under certain conditions at the
port of Wilmington, NC, is based, in
part, on a draft document, prepared by
APHIS, assessing the pest risks
associated with allowing cold treatment
of tropical fruit fly host materials at
certain United States ports. Some of the
risk mitigation measures discussed in
the draft are included in this proposal
as requirements for the port of
Wilmington, NC. Copies of this draft
document may be obtained from Mr.

Victor Harabin at the address listed
under FOR FURTHER INFORMATION
CONTACT.

Plant Protection and Quarantine (PPQ)
Treatment Manual

We would revise the PPQ Treatment
Manual, which has been incorporated
by reference into the Code of Federal
Regulations at 7 CFR 300.1, to reflect the
addition of Wilmington, NC, to the list
of ports where cold treatment of
imported fruits can be conducted, under
certain conditions, upon arfival.

Miscellaneous

We are also proposing to replace the
four cold treatment schedules currently
listed in § 319.56—-2d(a) with a single
reference to the Plant Protection and
Quarantine (PPQ) Treatment Manual,
which is incorporated by reference at 7
CFR 300.1. The cold treatments listed in
the PPQ) treatment manual are
applicable for any fruit required to be
cold treated under § 319.56-2d of the
regulations.

Also as a nonsubstantive editorial
change, we are proposing to remove and
reserve the regulations under § 319.56—
2q, regarding conditions governing the
entry into the United States of pummelo
from Israel, and to add pummelo from
Israel to the list, under § 319.56-2x, of
fruits and vegetables requiring treatment
as a condition of entry into the United
States. This change would simplify the
regulations by placing pummelo from
Israel oo a list of commodities with
similar entry requirements, but would
not revise current requirements
concerning the entry into the United
States of pummelo from Israel.

We are also proposing to make other
nonsubstantive changes to the
regulations for the sake of clarity.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for purposes of Executive
Order 12866, and, therefore, has not
been reviewed by the Office of
Management and Budget.

We are proposing to allow, under
certain conditions, cold treatment of
imported fruit upon arrival at the port
of Wilmington, NC. As a result of this
proposal, a number of different fruits
could be imported into Wilmington, NC.
Specifically, officials of the North
Carolina State Ports Authority in
Wilmington, NC, anticipate that apples,
grapes, and pears from Argentina,
Brazil, and South Africa would be
imported and cold treated at the port of
Wilmington, NC.

Approximately 20 million pounds of
each fruit could be imported annually
into Wilmington, NC, as a result of this
rule, though we anticipate the amount
would be much smaller. While some of
the fruit arriving at Wilmington, NC,
would be imported in addition to the
present volume of annual imports into
the United States, some merely would
be shipments diverted from other ports
also approved to conduct cold treatment
on arrival. In the following analysis of
the potential impact of this action on
domestic producers of apples, grapes
and pears, in order to demonstrate the
greatest possible economic impact, we
have assumed that the maximum
amount of fruit would be imported into
Wilmington, NC, for cold treatment, and
further, that those commodities would
be imported in addition to the present
volume of annual imports into the
United States.

Also in the following analysis, we
have used published price flexibilities
to estimate the potential economic
effects of allowing apples, grapes, and
pears to be cold treated at Wilmington,
NG; flexibilities are used to estimate
relationships between changes in
supply and subsequent changes in price.

Apples

In 1987, 36,718 farms in the United
States, of which 1,186 were in North
Carolina, harvested apples. Although it
is not known how many of these farms
could be classified as small entities
(annual gross receipts of $0.5 million or
less, according to Small Business
Administration (SBA) size standards), it
is likely that most would. In 1992,
domestic farms produced almost 5.78
billion pounds of apples for the fresh
market, with an estimated value of $1.13
billion.

If the volume of apples imported into
Wilmington, NC, for cold treatment
were to reach 20 million pounds, it
would constitute about 7.5 percent of
current total imports into the United
States, about 0.35 percent of current
domestic production and about 0.33
percent of the current total apple supply
in the United States (domestic and
imports). :

Assuming that a 0.33 percent increase
in the supply of apples would lead to a
decrease of about 0.20 percent in the
domestic price of apples (using a price
flexibility for apples of —0.590, based
on all Eastern States’ sales of North
Carolina apples), we estimate that this
increase in supply would result in a
price decrease of about $0.038 per
hundredweight (cwt), or $0.00038 per
pound, from an original price of $0.195
per pound. As a result of the price
decrease, there could be a decrease in
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total revenue to U.S. apple producers of
about $2.20 million, which is roughly
0.20 percent of the original total revenue
of $1.13 billion. We anticipate,
therefore, that allowing apples to be
cold treated at Wilmington, NC, would
not have a significant economic impact
on domestic producers.

Grapes

In 1987, 23,236 farms in the United
States, of which 286 were in North
Carolina, harvested apples. In 1992
domestic farms produced about 1.54
billion pounds of grapes for the fresh
market, with an estimated value of $327
million. Although it is not known how
many of these farms could be classified
as small entities (annual gross receipts
of $0.5 million or less, according to SBA
size standards), it is likely that most
would.

If the volume of grapes to be imported
were to reach 20 million pounds, it
would constitute about 2.9 percent of
current total imports to the United
States, about 1.3 percent of current
domestic production and about 0.89
percent of the current total grape supply
in the United States (domestic and :
imports).

ssuming that a 0.89 percent increase
in the supply of grapes would lead to a
decrease of about 0.88 percent in the
domestic price of grapes (using a price
flexibility for California grapes of
—0.981), we estimate that this increase
in supply would result in a price
decrease of about $3.73 per ton, or
$0.0019 per pound, from an original
price of $425.62 per ton. As a result of
the price decrease, there could be a
decrease in total revenue to U.S. grape
producers of about $2.9 million, which
is roughly 0.88 percent of the original
total revenue of $327 million. We
anticipate, therefore, that allowing
grapes to be cold treated at Wilmington,
NC, would not have a significant
economic impact on domestic
producers.

Pears

In 1987, 10,092 farms in the United
States, 88 of which were in North
Carolina, harvested apples. In 1992,
domestic farms produced about 890
million pounds of pears for the fresh
market, with an estimated value of $168
million. Although it is not known how
many of these farms could be classified
as small entities (annual gross receipts
of $0.5 million or less, according to SBA
size standards), it is likely that most
would.

If the volume of pears to be imported
were to reach 20 million pounds, it
would constitute about 15.4 percent of
current total imports to the United

States, about 2.2 percent of current
domestic production and about 2.0
percent of the current total pear supply
in the United States (domestic and
imports).

ssuming that a 2.0 percent increase
in the supply of pears would lead to a
decrease of about 1.2 percent in the
domestic price of grapes (using a price
flexibility for California pears of
—0.609), we estimate that this increase
in supply would result in a price
decrease of about $4.51 per ton, or
$0.0023 per pound, from an original
price of $377.61 per ton. As a result of
the price decrease, there could be a
decrease in total revenue to U S. pear
producers of about $2.0 million, which
is roughly 1.19 percent of the original
total revenue of $168 million. We
anticipate, therefore, that allowing pears
to be cold treated at Wilmington, NC,
would not have a significant economic
impact on domestic producers.

Therefore, in light of the preceding
analyses (which estimate greatest
possible, and thus highly unlikely,
economic effects), as well as our
expectation that most imports of fruit to
Wilmington, NC, for cold treatment
would occur during the off-season for
domestic production, we anticipate that
this proposal would not have a
significant economic impact on
domestic producers of apples, grapes,
and pears.

Furthermore, we anticipate that
allowing cold treatment at the port of
Wilmington, NC, could have beneficial
economic effects. Importers who
routinely transport fruit to the
Southeastern United States could
benefit from this action due to lower
transportation costs. Freight companies
and shipping companies in North
Carolina, as well as the local economy,
might also benefit. Also, consumers are
likely to gain from the increased
selection of praducts and any price
decreases, albeit small, that occur with
increases in supply.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This proposed rule would allow cold
treatment of certain fruits to be
conducted at the port of Wilmington,
NC. If this proposed rule is adopted,
State and local laws and regulations
regarding the importation of fruits under
this rule would be preempted while the
fruits are in foreign commerce. Fresh
fruits are generally imported for
immediate distribution and sale to the

consuming public, and would remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. If this proposed rule is

‘adopted, no retroactive effect will be

given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U S.C. 3501
et seq.).

List of Subjects
7 CFR Part 300

Incorporation by reference, Plant
diseases and pests, Quarantine.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, title 7, chapter 111, of the -
Code of Federal Regulations would be
amended as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The authority citation for part 300
would be revised to read as follows:

Authority: 7 U.S.C. 150ee, 161, 162; 7 CFR
2.17, 2.51, and 371.2(c). 2. In § 300.1,

paragraph (a) would be revised to read as
follows:

§300.1 Materials incorporated by
reference.

(a) The Plant Protection and
Quarantine Treatment Manual, which
was revised and reprinted November 30,
1992, and includes all revisions through

-, has been approved for
incorporation by reference in 7 CFR
chapter I by the Director of the Office
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

- - - *

PART 319—FOREIGN QUARANTINE
NOTICES

3. The authority citation for part 319
would continue to read as follows:
Authority: 7 U.S.C. 150dd, 150ee, 150ff,

151-167, 450; 21 U.S.C. 136 and 136a; 7 CFR
2.17, 2.51, and 371.2(c).

4. In § 319.56-2d, paragraph (a) would
be revised to read as follows:
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§319.56-2d Administrative Instructions
for cold treatments of certain imported
fruits.

(a) Treatments authorized. Fresh
fruits imported in accordance with this
subpart and required under this subpart
to receive cold treatment as a condition
of entry must be cold treated in
accordance with the Plant Protection
and Quarantine (PPQ) Treatment
Manual, which is incorporated by
reference at § 300.1 of this chapter. The
cold treatments listed in the PPQ
Treatment Manual are authorized for
any fruit required to be cold treated
under this subpart.

* - » * -

§319.56-2d [Amended]

5.1In § 319.56-2d, paragraph (b)(1),
the second sentence would be amended
by removing the phrase “port of New
York or such other northern ports as he
may hereafter designate.” and adding
the phrase “following ports: the port of
Wilmington, NC; Atlantic ports north of,
and including, Baltimore, MD; ports on
the Great Lakes and St. Lawrence
Seaway; Canadian border ports on the
North Dakota border and east of North
Dakota; and, for air shipments,
Washington DC, at Baltimore-
Washington International and Dulles
International airports.” in its place.

6.1In § 319.56-2d, headings would be
added at the beginning of paragraphs

(b)(5)(i) through (b)(5)(iii), and a new
paragraph (b)(5)(iv) would be added to
read as follows:

§319.56-2d Administrative Instructions
for cold treatments of certain imported
fruits.

. - * * *

“)) LR A

(5) Cold treatment after arrival, (i)
Delivery. * * *

(i) Precooling and refrigeration, * * *

(iii) Customs. * * *

(iv) Special requirements for the port
of Wilmington, NC. Shipments of fruit
arriving at the port of Wilmington, NC,
for cold treatment, in addition to
meeting all of the requirements in
paragraphs (b)(5)(i) through (b)(5)(iii) of
this section, must meet the following
special conditions:

(A) Bulk shipments (those shipments
which are stowed and unloaded by the
case or bin) of fruit must arrive
packaged in fly-proof packaging that
prevents the escape of adult, larval, or
pupal fruit flies.

(B) Bulk and containerized shipments
of fruits and vegetables must be cold-
treated within the port of Wilmington,
NC, that is, the area over which the
Bureau of Customs is assigned the
authority to accept entries of

merchandise, to collect duties, and to
enforce the various provisions of the
customs and navigation laws in force.

(C) Advance reservations for cold
treatment space at the port of
Wilmington, NC, must be made prior to
the departure of a shipment from its
port of origin.

L -~ L * *

§319.56-2u [Removed and Reserved]

7 Section 319.56-2u is removed and
reserved.

§319.56-2v [Amended]

8. In § 319.56-2v, paragraph (b), the
third sentence would be amended by
removing the phrase “North Atlantic
ports north of and including Baltimore,
MD,"” and adding the phrase “ports
listed in § 319.56-2d(b)(1) of this
subpart,” in its place.

9. Section 319.56-2x would be
amended as follows:

a. In paragraph (a), the table would be
amended for the Israel entry by adding
a new commodity to read as set forth
below.

b. In paragraph (b), the first sentence
would be amended by adding the phrase
““or the port of Wilmington, NC,"”
immediately before the word “if”’.

§319.56-2x Administrative instructions:
conditions governing the entry of certain
fruits and vegetables for which treatment is
required.

(a)-t-

Country/
locality

Israel

Citrus
grandis.

Fruit

. . - - .

Done in Washington, DC, this 9th day of
May 1994.

Lennie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 94-11678 Filed 05-12-94; 8:45 am]
BILLING CODE 3410-34—P

Agricultural Marketing Service
7 CFR Part 1230

RIN 0581-AB17

[No. LS—94\—002)

Pork Promotion and Research

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: Pursuant to the Pork
Promotion, Research, and Consumer
Information Act (Act) of 1985 and the
Order issued thereunder, this proposed
rule would increase the amount of the
assessment per pound due on imported
pork and pork products to reflect an
increase in the 1993 six market average
price for domestic barrows and gilts.
This proposed action would bring the
equivalent market value of the live
animals from which such imported pork
and pork products were derived in line
with the market values of domestic
porcine animals. This proposed rule
also would revise the Harmonized Tariff
System (HTS) numbers which identify
imported live porcine animals, pork,
and pork products to conform with
recent changes in these numbers made
by the United States Customs Service
(USCS). These proposed changes will
facilitate the continued collection of
assessments on imported porcine
animals, pork, and pork products.
DATES: Comments must be received by
June 13, 1994,

ADDRESSES: Send two copies of
comments to Ralph L. Tapp, Chief;
Marketing Programs Branch; Livestock
and Seed Division; Agricultural
Marketing Service (AMS), USDA, room
2624-S; P.O. Box 96456; Washington,
DC 20080-6456. Comments will be
available for public inspection during
regular business hours at the above
office in room 2624 South Building;
14th and Independence Avenue, SW.;
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch, 202/720-1115.
SUPPLEMENTARY INFORMATION: The :
Department is issuing this proposed rule
in conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This proposal is not
intended to have a retroactive effect.
The Act states that the statute is
intended to occupy the field of
promotion and consumer education
involving pork and pork products and of
obtaining funds thereof from pork
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producers and that the regulation of
such activity (other than a regulation or
requirement relating to a matter of
public health or the provision of State
or local funds for such activity) that is
in addition to or different from the Act
may not be imposed by a State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§ 1625 of the Act, a person subject to an
order may file a petition with the
Secretary stating that such order, a
provision of such order or an obligation
imposed in connection with such order
is not in accordance with law; and
requesting a modification of the order or
an exemption from the order. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in the
district in which person resides or does
business has jurisdiction to review the
Secretary's determination, if a
complaint is filed not later than 20 days
after the date such person receives
notice of such determination. :

This action also was reviewed under
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.). The effect of the
Order upon small entities was discussed
in the September 5, 1986, issue of the
Federal Register (51 FR 31898), and it
was determined that the Order would
not have a significant effect upon a
substantial number of small entities.
Many importers may be classified as
small entities. This proposed rule would
increase the amount of assessments on
imported pork and pork products
subject to assessment by two-
hundredths of a cent per pound, or as
expressed in cents per kilogram, four-
hundredths of a cent per kilogram.
Adjusting the assessments on imported
pork and pork products would result in
an estimated increase in assessments of
$143,000 over a 12-month period.
Accordingly, the Administrator of AMS
has determined that this action would
not have a significant economic impact
on a substantial number of small
entities. This proposed rule would also
revise HTS numbers for imported
porcine animals, pork, and pork
products subject to assessment from 11
digits to 10 digits to conform a change
in those HTS numbers made by USCS.
The change made in the number of
digits in HTS numbers is merely a
technical change and will not impose
an%: new requirements on importers.

he Act (7 U.S.C. 4801-4819)
approved December 23, 1985,
authorized the establishment of a
national pork promotion, research, and
consumer information program. The

program was funded by an initial
assessment rate of 0.25 percent of the
market value of all porcine animals
marketed in the United States and an
equivalent amount of assessment on
imported porcine animals, pork, and
pork products. However, that rate was
increased to 0.35 percent effective
December 1, 1991 (56 FR 51635). The
final Order establishing a pork
promotion, research, and consumer
information program was published in
the September 5, 1986, issue of the
Federal Register (51 FR 31898; as
corrected, at 51 FR 36383 and amended
at 53 FR 1909, 53 FR 30243, 56 FR 4,
and 56 FR 51635) and assessments
began on November 1, 1986.

he Order requires importers of
porcine animals to pay USCS, upon
importation, the assessment of 0.35
percent of the animal’s declared value
and importers of pork and pork
products to pay USCS, upon
importation, the assessment of 0.35
percent of the market value of the live
porcine animals from which such pork
and pork products were produced. This
proposed rule would increase the
assessments on all of the imported pork
and pork products subject to assessment
listed in 7 CFR 1230.110 (September 8,
1993; 58 FR 47205). This increase is
consistent with the increase in the
annual average price of domestic
barrows and gilts for calendar year 1993
as reported by USDA, AMS, Livestock
and Grain Market News (LGMN)
Branch, This increase in assessments
would make the equivalent market
value of the live porcine animal from
which the imported pork and pork
products were derived reflect the recent
increase in the market value of domestic
porcine animals, thereby promoting
comparability between importer and
domestic assessments. This proposed

“ rule would not change the current

assessment rate of 0.35 percent of the
market value.

The methodology for determining the
per-pound amounts for imported pork
and pork products was described in the
Supplementary Information
accompanying the Order and published
in the September 5, 1986, Federal
Register at 51 FR 31901. The weight of
imported pork and pork products is
converted to a carcass weight equivalent
by utilizing conversion factors which
are published in the USDA Statistical
Bulletin No. 616 “Conversion Factors
and Weights and Measures.” These
conversion factors take into account the
removal of bone, weight lost in cooking
or other processing, and the nonpork

‘components of pork products. Secondly,

the carcass weight equivalent is
converted to a live animal equivalent

weight by dividing the carcass weight
equivalent by 70 percent, which is the
average dressing percentage of porcine
animals in the United States. Thirdly,
the equivalent value of the live porcine
animal is determined by multiplying the
live animal equivalent weight by an
annual average market price for barrows
and gilts‘as reported by USDA, AMS,
LGMN Branch. The annual average
price, which was based on price data
from seven major markets, is now based
on only six markets. One of the seven
markets—Kansas City—closed in 1991;
and thus the 1992 and 1993 annual
average prices are based on price data
from only six markets. This average
price is published on a yearly basis
during the month of January in LGMN
Branch's publication ““Livestock, Meat,
and Wool Weekly Summary and
Statistics.” Finally, the equivalent value
is multiplied by the applicable
assessment rate of 0.35 percent due on
imported pork and pork products. The
end result is expressed in an amount per
pound for each type of pork or pork
Eroduct. To determine the amount per
<ilogram for pork and pork products
subject to assessment'under the Act and
Order, the cent-per-pound assessments
are multiplied by a metric conversion
factor 2.2046 and carried to the sixth
decimal.

The formula in the preamble for the
Order at 51 FR 31901 contemplated that
it would be necessary to recalculate the
equivalent live animal value of
imported pork and pork products to
reflect changes in the annual average
price of domestic barrows and gilts to
maintain equity of assessments between
domestic porcine animals and imported
pork and pork products.

The average annual market price
increased from $42.11 in 1992 to $45.32
in 1993, an increase of about 7 percent.
This increase would result in a
corresponding increase in assessments
for all HT'S numbers listed in the table
in §1230.110 of an amount equal to
two-hundredths of a cent per pound, or
as expressed in cents per kilogram, four-
hundredths of a cent per kilogram.
Based on the most recent available
Department of Commerce, Bureau of
Census, data on the total dollar value of
imported pork and pork products
subject to the assessment in 1993 the
proposed increase in assessment
amounts would result in an estimated
$143,000 increase in assessments over a
12-month period.

USCS recently revised HTS numbers
to conform with changes in importation
procedures. The change is only a minor
technical change which revises all HTS
numbers for live porcine animals, pork,
and pork products listed in the table
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found at §1230.110 (58 F R'47205) by For the reasons set forth in the
changing them from 11 digit numbers to  preamble, it is proposed that 7 CFR part
10 digit numbers by dropping the last 1230 be amended as set forth below:

digit. The live porcine animals, pork,
and pork products subject to assessment PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER

and HTS article descriptions listed in a
chart contained in the Supplementary =~ INFORMATION
lnformation section on page 15914 of 1. The authority citation for 7 CFR
the final rule (54 FR 15914) woulq not 1230 continues to read as follows:
change. A comparison of the 11 digit Bt s
numbers and the proposed 10 digit Autherity: 7 U.5.C. 4801-4819.

Subpart B—[Amended]

2. Subpart B—Rules and Regulations

numbers are listed in the following
chart.

is amended by revising § 1230.110 to
read as follows:

Pork and pork prod-
ucts

cents/kg

1602.42.2040
1602.42,4000 ....
1602.48.2000 ....
1602.49.4000

749564
507028
683426
573196

Dated: May 5, 1994.
Lon Hatamiya,
Administrator.
[FR Doc. 94-11491 Filed 5-12-94; 8:45 am])
BILLING CODE 3410-02-P

LIVE PORCINE ANIMALS

Office of Operations
7 CFR Part 2812

11-Digit No.

0103.10.00004
0103.91.00006
0103.82.00005

10-Digit No.

0103.10.0000
0103.91.0000
0103.92.0000

§1230.110 Assessments on Imported Pork
and Pork Products.

(a) The following HTS categories of
imported live porcine animals are

Department of Agriculture Guidelines

PORK AND PORK PRODUCTS

subject to assessment at the rate
specified.

11-Digit No.

10-Digit No.

Live porcine animals Assessment

0203.11.00002
0203.12.10107
0203.12.10205
0203.12.90100
0203.12.90208
0203.19.20108
0203.19.20901
0203.19.40104
0203.19.40807
0203.21.00000
0203.22.10007
0203.22.90000
0203.29.20008
0203.29.40004
0206.30.00006
0206.41.00003
0206.49.00005
0210.11.00101
0210.11.00209
0210.12.00208
0210.12.00404
0210.19.00103
0210.19.00906
1601.00.20105
1601.00.20908
1602.41.20203
1602.41.20409
1602.41.90002
1602.42.20202
1602.42.20408
1602.42.40002
1602.49.20009
1602.48.40005

0203.11.0000
0203.12.1010
0203.12.1020
0203.12.8010
0203.12.9020
0203.19.2010
0203.19.2090
0203.19.4010
0203.19.4080
0203.21.0000
0203.22.1000
0203.22.9000
0203.28.2000
0203.29.4000
0206.30.0000
0206.41.0000
0206.49.0000
0210.11.0010
0210.11.0020
0210.12.0020
0210.12.0040
0210.19.0010
0210.19.0090
1601.00.2010
1601.00.2090
1602.41.2020
1602.41.2040
1602.41.8000
1602.42.2020
1602.42.2040
1602.42.4000
1602.49.2000
1602.49.4000

This change would permit USCS to
continue to collect assessments due on
imported live porcine animals, pork,
and pork products in conjunction with
its regular importation processing and
collection system.

List of Subjects in 7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreement, Meat
and meat products, Pork and pork
products.

0.35 percent Cus-
toms Entered
Value.

0.35 percent Cus-
toms Entered
Value.

0.35 percent Cus-
toms Entered
Value.

The following HTS categories of
imported pork and pork products are
subject to assessment at the rates
specified.

Assessment
cents/lb

0203.11.0000 ........... 23
0203.12.1010 23
0203.12.1020 23
0203.12.9010 23
0203.12.9020 23
0203.19.2010 26
0203.19.2090 ........... 26
0203.19.4010 ........... 23
0203.19.4090 ........... 23
0203.21.0000 ........... 23
0203.22.1000 ........... 23
0203.22.9000 ........... 23
0203.28.2000 ........... 26
0203.29.4000 ........... 23
0206.30.0000 ........... 23
0206.41.0000 ........... 23
0206.49.0000 ........... 23
0210.11.0010 ........... 23
0210.11.0020 ........... 2
0210.12.0020 ........... 23
0210.12.0040 ........... 23
0210.19.0010 ........... 26
0210.19.0090 .......... 26
1601,00.2010 31
1601.00.2090 ........... 31
1602.41.2020 34
1602.41.2040 ........... 34
1602.41.9000 23
1602.42.2020 ........... 34

Pork and pork prod-
tas cents/kg

507058
507058
507028
507028
507028
573196
573196
507028
507028
507028
507028
.507028
573196
507028
507028
507028
507028
507028
507028
507028
507028
573196
573196
683426
683426
749564
749564
507028
749564

for the Donation of Excess Research .~

Equipment

AGENCY: Office of Operations, USDA.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rulemaking
sets forth uniform procedures for the
donation of excess research equipment
to educational institutions a::g
nonprofit organizations for the conduct
of technical and scientific education
and research activities as authorized by
section 11(i) of the Stevenson/Wydler
Technology Act.

DATES: Consideration will be given to
comments received on or befors June 13,
1994,

ADDRESSES: Please send your comments
to Division Chief, Personal Property
Management Division, USDA-00, room
1522, 14th Street & Independence Ave.,
SW., Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Robert P. Gililland, Acting Division
Chief, Personal Property Management
Division on (202) 720-3141,
SUPPLEMENTARY INFORMATION: This
document includes not only the
Department of Agriculture (USDA)
procedures to implement 15 U.S.C.
3710(i) but also draws upon the General
Services Administration (GSA)
regulations concerning the disposal of
excess personal property. However,
because of the limited ability at the
Office of Operations (00) to change the
portions of this Part that reflect GSA
policy, comments on those portions are
not appropriate for this proposed
rulemaking.

Paperwork Reduction

Except for the gift/Acceptance
Agreement contained in the appendix to
the proposed rulemaking, the forms
necessary to implement these
procedures have been cleared by the
Office of Management and Budget
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(OMB) in accordance with the
Paperwork Reduction Act, 44 U.S.C.
3500 et seq. The Gift/Acceptance
Agreement has been submitted to OMB
for clearance under the Paperwork
Reduction Act.

Classification

This rule will has been reviewed
under Executive Order No. 12866, and
it has been determined that it is not a
“significant regulatory action” because
it will not have an annual effect on the
economy of $100 mllion or more or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
This rule will not create any serious
inconsistencies or otherwise interfere
with any actions taken or planned by
another agency. It will not materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs and does not raise novel legal
or policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in Executive Order
No. 12866. In addition, it will not have
a significant impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq.

The following is given in compliance
with Executive Order No. 12778. All
State and local laws and regulations that
are in conflict with his rule are
preempted. No retroactive effect is to be
given to this rule. This rule does not
require administrative proceedings
before parties may file suit in court.

Regulatory Analysis
Not required for this rulemaking.
Environmental Impact Statement

This proposed rule does not
significantly affect the environment.
Therefore, an environmental impact
statement is not required under the
National Environmental Policy Act of
1969, as amended, 42 U.S.C. 4321 et
seq.

Catalog of Federal Domestic Assistance
Not required for this rulemaking.

List of Subjects in 7 CFR Part 2812
Government property, Government

property management, Excess
government property.

For the reasons set forth in the
preamble, part 2812 is proposed to be
added to chapter XXVIII of title 7 of the
Code of Federal Regulations to read as
follows:

PART 2812—DEPARTMENT OF
AGRICULTURE GUIDELINES FOR THE
DONATION OF EXCESS RESEARCH
EQUIPMENT UNDER 15 U.S.C. 3701(j)

Sec.
28121
2812.2
2812.3
2812.4
2812.5
2812.6
2812.7
2812.8 Accountability and Recordkeeping.
2912.9 Disposal.

2812.10 Liabilities and Losses.

Appendix A to Part 2812—GifUAcceptance
Agreement

Authority: 5 U.S.C. 301.

§2812.1 Purpose.

This Part sets forth the procedures to
be utilized by USDA agencies and
laboratories in the donation of excess
research equipment to educational
institutions and non-profit.organizations
for the conduct of technical and
scientific education and research
activities as authorized by 15 U.S.C.
3710(i). Title to excess research
equipment donated pursuant to 15
U.S.C. 3710(i) shall pass the donee.

§2812.2 Eligibility.

Eligibility organizations are
educational institutions or non-profit
organizations involved in the conduct of
technical and scientific educational and
research activities.

§2812.3 Definitions.

(a) Cannibalization—The dismantling
of equipment for parts to repair or
enhance other equipment. The residual
is reported for disposal. Cannibalization
is only authorized if the property value
is greater when cannibalized than
retention in the original condition.

(b) Education-related Federal
equipment—Equipment that is
appropriate for educational purposes.

(c) Excess Personal Property—Items of
personal property no longer required by
the controlling Federal agency.

(d) Research equipment—Federal
property determined to be essential to
conduct scientific or technical
educational research.

(e) Technical and Scientific Education
and Research Activities—Non-profit tax
exempt public educational institutions
or government sponsored research
organizations which serve to conduct
technical and scientific education and
research.

§2812.4 Procedures.

(a) Prior to receipt of excess personal
property/equipment under this part the
donee shall enter into a gift/acceptance

Purpose.
Eligibility.
Definitions.
Procedures.
Restrictions.
Title.

Costs,

agreement with the donor agency. A
copy of that agreement is appendix A of
this part.

(b) Each agency head will designate in
writing an authorized official to approve
donations of excess property/equipment
under this Part.

(c) Property targeted for donation this
Part will first be screened as excess by
USDA agencies through the
Departmental Excess Personal Property
Coordinator (DEPPC) using the PMIS/
PROP system.

(d) Upon reporting property for excess
screening, if the pertinent USDA agency
has an eligible organization in mind for
donation under this Part, enter “P.L.
102-245" in the note field. The property
will remain in the excess system
approximately 30—45 days and, if no
agency in USDA requests it during the
excess cycle, DEPPC will send you a
copy of your excess report stamped
“DONATION AUTHORITY TO THE
HOLDING AGENCY IN ACCORDANCE
WITH P.L. 102-245."

(e) Donations under this Part will be
accomplished by preparing a Standard
Form (SF) 122, “Transfer Order-Excess
Personal Property” and a written
justification statement (Submitted by
the recipient) explaining why the
property is needed.

(f) The SF-122 should be signed by
both an authorized official of the agency
and the Agency Property Management
Officer. The following information
should also be provided:

(1) Name and address of Donee
Institution (Ship to);

(2) Agency name and address (holding
Agency);

(3) Location of property;

(4) Shipping instructions (Donee
contact person);

(5) Complete description of property,
including acquisition amount, serial
number, condition code, quantity and
agency order number; and

(6) This statement needs to be added
following property descriptions.

The property requested hereon is certified
to be used for the conduct of technical and
scientific education and research activities.
This donation is pursuant to the provisions
of Public Law 102-245.

(g) Once the excess personal property/
equipment is physically received, the
donee is required to immediately return
a copy of the SF-122 to the donating
agency indicating receipt of requested
items. Cancellations should be reported
to DEPPC so the property can be
reported to the General Services
Administration (GSA).

(h) The USDA agency shall send an
informational copy of the transaction to
GSA.
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§2812.5 - Restrictions.

(a) The authorized official (see
§2812.4(b)) will approve the donation
of excess personal property/equipment
in the following groups to educational
institutions or nonprofit organizations
for the conduct of technical and
scientific educational and research
activities.

ELIGIBLE GROUPS

Name

Ships, Smail Craft, Pontoons,
and Floating Docks.

Vehicles, Trailers and Cy-
cles.

Photographic Equipment.

Chemicals and Chemical
Products.

General Purpose Automatic

" Data Processing Equip-
ment, Softwars Supplies,
and Support Equipment.

Office Machines and Visible
Record Equipment.

Note: Requests for items in FSC Groups or
Classes other than the above should be
referred to the agency head for consideration
and approval.

(b) Excess personal/equipment may be
donated for cannibalization purposes,
provided the donee submits a
supporting statement which clearly
indicates that cannibalizing the
requested property for secondary use
has greater potential benefit than
utilization of the item in its existing
form.

§2812.8 Title.

Title to excess personal property/
equipment donated under this Part will
automatically pass to the donee once the
sponsoring agency receives the SF-122
indicating that the donee has received
the property,

§2812.7 Costs.

Donated excess personal property/
equipment is free of charge. However,
the donee must pay all costs associated
with packaging and transportation,
unless the sponsoring agency has made

other arrangements. The donee should
specify the method of shipment.

§2812.8 Accountabllity and
Recordkeeping.

USDA requires that property
requested by a donee be placed into use
by the donee within a year of receipt
and used for at least 1 year thereafter.
Donees must maintain accountable
records for such property during this
time period.

§2812.9 Disposal.

When the property is no longer
needed by the donee, it may be used in
support of other Federal projects or sold
and the proceeds used for technical and
scientific education and research
activities.

§2812.10 Liabliities and Losses.

USDA assumes no liability with
respect to accidents, bodily injury,
illness, or any other damages or loss
related to excess personal property/
equipment donated under this Part. The
donee is advised to insure or otherwise
protect itself and others as appropriate.

Appendix A to Part 2812—Gift/Acceptance
Agreement; Educational Institution or Non-
Profit Organization and The United States
Department of Agriculture

Gift/Acceptance Agreement
[AgmementFBetween (USDA Agency)
and (Educational Institution or Non-
Profit Organization).
(1) Purpose

The purpose of the Agreement is to
establish a relationship between the
U.S. Department of Agriculture (USDA
Agency) and (Educational Institution or
Non-Profit Organization) concerning the
transfer of excess research equipment to
this educational institution or non-profit
organization for the conduct of technical
and scientific education and research
activities. Title of ownership transfers to
the recipient.

(2) Authority

Public Law 102-245, Sec. 303,
Research Equipment, Section 11 of the
Stevenson-Wydler Technology
Innovation Act of 1980, subsection (i)
Research Equipment, provides that “the
Director of a laboratory, or the head of
any Federal agency or department, may
give research equipment that is excess
to the needs of the laboratory, agency,
or department to an educational
institution or non-profit organization for
the conduct of technical and scientific
education and research activities.”

(3) Objectives and Program Elements

This Agreement is intended to
provide a mechanism for the transfer of

excess research equipment from USDA
to the (Educational Institution or Non-
profit Organization) in accordance with
the procedures set out in the regulations
implementing Public Law 102-245.

(4) Management

In order to enable close collaboration,
it is agreed that the (Educational
Institution or Non-Profit Organization)
will provide to (USDA Agency) an
annual inventory listing of property
acquired under Public Law 102-245.

The (USDA Agency) and (Educational
Institution or Non-Profit Organization)
will each identify a coordinator to
implement this Agreement. These
coordinators shall meet when necessary
to review new Federal property
regulations.

The coordinators shall seek to resolve
any disputes concerning the Agreement
through good faith discussions.

(5) Effective Date and Revision or
Termination

The Agreement shall enter into effect
upon signature and shall remain in
effect for 3 years. It may be extended or
amended by written agreement of the
parties at any time prior to its expiration
or termination. The Agreement may be
terminated at any time upon 60 days
written notice by either party to the
other. The termination of the Agreement
shall not affect the validity of any
property transactions under the
Agreement which were initiated prior to
such termination,

Property Coordinators

The property coordinators for this
Agreement are:
Name
(Education Institution/Non-Profit
Organization)

(Complete Address and Phone Number)
Name
(USDA Coordinator)

(Complete Address and Phone Number)
Approved:

(Education Institution/Non-Profit

Organization)

Date

(USDA Agency Head)

Date
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Certification of Compliance With
Executive Order No. 12778

Agency Issuing the Regulation
Descriptive Title of the Regulation
CFR Title and Parts Affected

Certification: I have reviewed this
draft regulation in light of section 2 of
Executive Order No. 12778 and certify
for USDA that this draft regulation
meets the applicable standards in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The recommendations
and cost-benefit analyses required under
section 2(d) of Executive Order No.
12778 are not applicable to this
regulation.

Name: Kenneth E. Cohen.
Title: Assistant General Counsel,
Research and Operations Division.

Done at Washington, DC, this 4th day of

May 1994.

Mike Espy,

Secretary.

[FR Doc. 94-11417 Filed 5-12-94; 8:45 am]
BILLING CODE 3410-98-M

DEPARTMENT OF JUSTICE

8CFR Part3
[AG Order No. 1673-54]

Executive Office for Immigration
Review; Stipulated Requests for
Deportation or Exclusion Orders
Telephonic, Video Teleconferenced
Hearings

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend agency regulations by requiring
Immigration Judge to enter an order of
deportation or exclusion, without a
hearing, if satisfied that the alien
voluntarily entered into a plea-
negotiated or otherwise stipulated
request for an order of deportation or
exclusion. It further codifies the practice
of Immigration Judges conducting
telephone hearings in deportation,
exclusion, or rescission cases, and
codifies the authority of the Immigration
Judge to hold video teleconferenced
hearings,

The proposed rule also clarifies
regulatory language to conform with in
absentia hearing provisions under the
Immigration and Nationality Act (the
“Act”).

DATES: Written comments must be
received no later than June 13, 1994,

ADDRESSES: Please submit written
comments, in triplicate, to Gerald S.
Hurwitz, Counsel to the Director,

Executive Office for Immigration
Review, suite 2400, 5107 Leesburg Pike,
Falls Church, Virginia 22041 (703) 305-
0470.

FOR FURTHER INFORMATION CONTACT:
Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, Virginia
22041 (703) 305-0470; Brian O'Leary,
Associate General Counsel, Office of the
General Counsel, room 6100,
Immigration and Naturalization Service,
425 I Street, NW., Washington, DC
20536 (202) 514-2895.

SUPPLEMENTARY INFORMATION: This
proposed rule amends 8 CFR 3.25 by
requiring the Immigration Judge, under
new subparagraph (b), to enter an order
of deportation or exclusion on the
written record, without an in-person
hearing, based upon the stipulated
written request of the respondent/
applicant and the government, provided
that the Immigration Judge determines
that the charging document sets forth a
valid basis for deportability or
excludability; the stipulated request for
an order of deportation or exclusion is
voluntarily entered into by the
respondent/applicant; and the
respondent/applicant specifically
waives relief from deportation or
exclusion as well as the described
hearing rights. The requirements that
the Immigration Judge enter the order
without a hearing is limited to cases in
which the applicant or respondent was
represented at the time of the
stipulation. The stipulation must be
signed on behalf of the government and
by both the applicant or respondent and
his or her attorney or other
representative qualified under part 292
of this chapter.

This procedure codifies the litigation
practice in some jurisdictions where, if
a party enters into a stipulated request
for a deportation or exclusion order
with a written waiver of his or her
appearance and rights, the Immigration
Judge may sign the order of deportation
or exclusion based upon the written
record. This practice facilitates judicial
efficiency in uncontested cases. For
example, it has been used to expedite
departure shortly after the sentencing of
aliens convicted of offenses rendering
them immediately deportable or
excludable. Whereas this practice
currently occurs at the discretion of the
Immigration Judge, the proposed rule
would make it mandatory.

The procedure also has been used by
imprisoned criminal aliens having no
apparent avenue of relief from
deportation or exclusion who, after
consultation with counsel, wish to

avoid further detention pending
deportation or exclusion proceedings
following release from prison. While
protecting the rights of the parties, the
rule also implements the statutory
requirement of expeditious deportation
of criminal aliens under 8 U.S.C.
1252(i), 1252a(d). If used more widely
by litigants and criminal prosecutors,
the procedure could alleviate
overcrowded federal, state, and local
detention facilities and eliminate the
need to calendar such uncontested cases
on crowded immigration court dockets.
The procedure is not limited to cases
arising from the criminal context and
can be used in other appropriate
settings.

New subparagraph (c) establishes the
authority of Immigration Judges to hold
telephonic hearings. Although the
proposal is meant to be applicable
nationwide, Purba v. INS, 884 F.2d 761
(9th Cir. 1988), holds that telephonic
deportation hearings may only be
conducted with the consent of the
parties. This is in conflict with the
proposed regulation, which permits
telephonic hearings to be conducted at
the discretion of the Immigration Judge.
The Immigration Judges in the
geographical confines the Ninth Circuit
currently follow Purba and will
continue to follow the law of the circuit
if the proposed rule is finally adopted.
In all areas outside the Ninth Circuit the
regulation would be effective and
telephonic hearings would be
conducted when an Immigration Judge,
in his or her sound discretion, deems it
appropriate. Subparagraph (c) also
codifies the authority of Immigration
Judges to hold video teleconferenced
hearings. This practice increases
administrative efficiency.

The proposed rule also makes minor
technical changes in subparagraph (a) to
conform with the in absentia provisions
of 8 U.S.C. 1252.

In accordance with 5 U.S.C. 605(b),
the Attorney General certifies that this
rule does not have a significant adverse
economic impact on a substantial
number of small entities. This rule is
not a major rule within the meaning of
section 1(b) of Executive Order No.
12291 and this rule has no Federalism
implications warranting the preparation
of a Federalism Assessment in
accordance with Executive Order No.
12612. The rule meets the applicable
standards provided in sections 2(a) and
2(b)(2) of Executive Order No. 12778.

List of Subjects in 8 CFR Part 3
Administrative practice and
procedure, Immigration and

Naturalization Service, Organization
and functions (government agencies).
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Accordingly, 8 CFR part 3 is proposed
to be amended as set forth below:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for part 3
continues to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1103,
1252 note, 1252b, 1362; 28 U.S.C. 509, 510,
1746; Section 2, Reorganization Plan No. 2 of
1950, 3 CFR, 1949-1953 Comp., p. 1002.

2. Section 3.25 is revised to read as
follows:

§3.25 Waiver of presence of the parties.

(a) Good cause shown. The
Immigration Judge may, for good cause,
waive the presence of a respondent/
applicant at the hearing where the alien
is represented or where the alien is a
minor child at least one of whose
parents or whose legal guardian is
present. In addition, in absentia
hearings may be held pursuant to
sections 1252(b) and 1252(c) of Title 8,
United States Code with or without
representation.

(b) Stipulated request for order;
waiver of hearing. Notwithstanding any
other provision of this chapter, upon the
written request of the respondent/
applicant and upon concurrence of the
government, the Immigration Judge
shall not hold a hearing and shall enter
an order of deportation or exclusion on
the written record if the Immigration
Judge determines, upon a review of the
charging document, stipulation
document, and supporting documents,
if any, that a represented respondent/
applicant voluntarily entered into a
stipulated request for an order of
deportation or exclusion. The
stipulation document shall include:

{i)) An admission of all factual
allegations contained in the charging
document to be true and correct as
written;

(ii) A concession of deportability or
excludability as charged;

(iii) A statement that the respondent/
applicant makes no application for relief
from deportation or exclusion,
including, but not limited to, voluntary
departure, asylum, adjustment of status,
registry, de novo review of a termination
of conditional resident status, de novo
review of a denial or revocation of
temporary protected status, relief under
8 U.S.C. 1182(c), suspension of 7
deportion, or any other possible relief
under the Act;

(iv) A designation of a country for
deportation under 8 U.S.C. 1253(a);

(v) A concession to the introduction
of the written statements of the
respondent/applicant as an exhibit to
the record or proceedings;

(vi) A statement that the attorney/
representative has explained the
consequences of the stipulated request
to the respondent/applicant and that the
respondent/applicant enters the request
voluntarily, knowingly and
intelligently;

(vii) A statement that the respondent/
applicant will accept a written order for
his or her deportation or exclusion as a
final disposition of the proceedings; and

(viii) A waiver of appeal of the written
order of deportation or exclusion.

(2) The stipulated request and
required waivers shall be signed on
behalf of the government and by both
the respondent/applicant and his or her
attorney or other representative
qualified under part 292 of this chapter.
The attorney or other representative
shall file a Notice of Appearance in
accordance with § 3.16(a) of this part.

(c) Telephonic or video
teleconferenced hearing. An
Immigration Judge may conduct a
telephonic or video teleconferenced
hearing in any proceeding under 8
U.S.C. 1226, 1252, or 1256.

Dated: May 1, 1994.
Janet Reno,
Attorney General.
FR Doc, 94-11314 Filed 5-12-94; 8:45 am]
BILLING CODE 4410-01-M

8 CFR Part 3

[Order No. 1872-94]

Executive Office for Inmigration
Review: Appeal Procedure

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: This proposed rule
establishes an alternative procedure for
filing proof of fee payment for appeals
of Immigration Judge decisions to the
Board of Immigration Appeals (Board).
It provides added flexibility in the
appeal filing procedure by permitting a
respondent/applicant to certify that a
fee was forwarded to the Immigration
and Naturalization Service (Service). It
further allows thirty (30) days from the
date of filing the appeal for the
respondent/applicant to submit a fee
receipt. It also provides that failure to
present proof of payment of fee will
cause the appeal to be deemed
improperly filed.

DATES: Written comments must be
received on or before July 12, 1994,
ADDRESSES: Please submit written
comments in triplicate to Gerald S.
Hurwitz, Counsel to the Director,
Executive Office for Immigration

Review, suite 2400, 5107 Leesburg Pike,
Falls Church, Virginia 22041.

FOR FURTHER INFORMATION CONTACT:

Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, Virginia
22041, Telephone: (703) 305-0470.

SUPPLEMENTARY INFORMATION: This
proposed rule provides a flexible
alternative to the existing procedure of
filing appeals of Immigration Judge
decisions before the Board of
Immigration Appeals. The current
procedure mandates that a timely filed
notice of appeal include a copy of a fee
receipt or a fee waiver application. The
proposed alternative procedure would
allow the filing of an appeal of the
Immigration Judge's decision to the
Board with a certification stating that
the fee has been forwarded to the
Service. A sample certification follows
the proposed rule. The respondent/
applicant would then have thirty (30)
days from the date of filing the notice
of appeal to obtain and file a copy of the
fee receipt. This alternate procedure
may be particularly useful when the
respondent/applicant is located a great
distance from a Service office or is in a
custodial setting. This alternate
procedure provides additional
flexibility for such a person by creating
a thirty (30) day window of time, in
which he or she may submit proof of
payment of the appropriate fee for an
appeal. It also preserves the current
appeal filing deadline and fee filing
procedures.

This rule does not have a significant
adverse economic impact on a
substantial number of small entities. 5
U.S.C. 605(b).

This rule was not reviewed by the
Office of Management and Budget
pursuant to Executive Order No. 12866.
Nor does this rule have Federalism
implications warranting the preparation
of a Federalism Assessment in
accordance with Executive Order No.
12612. The rule meets the applicable
standards provided in section 2(a) and
2(b)(2) of Executive Order No, 12778,
Civil Justice Reform. If adopted, this
proposed rule will not: (1) Preempt any
state or local laws, regulations or
policies; (2) have any retroactive effect
or require administrative proceedings
before parties may file suit challenging
the provisions of this rule.

List of Subjects in 8 CFR Part 3
Administrative practice and

procedure, Immigration, Organization
and functions (Government agencies).
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Accordingly, it is proposed that
chapter I of title 8 of the Code of Federal
Regulations be amended as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for part 3
continues to read as follows:

Authority: 5'U.S.C. 301; 8U.5.C. 1103,
1252 note, 1252b, 1862; 28 U.S.C. 509, 510,
1746; Sec. 2, Reorg. Plan No. 2.0f 1950, 3
CFR, 1949-1953 Comp., p. 1002.

§3.31 {Amended]

2. Section 3.31 is amended by adding
the phrase “Except as provided by 8
CFR 3.38," at the beginning of
paragraph {b}, and revising the word
“Al” to read “'all”,

3. Section 3.38 is amended by
redesignating paragraphs {c) and (d) as
paragraphs {d) and (e) and by adding a
new paragraph {c) and an appendix to
the section to read as follows:

Appeals.

(c) A notice of appeal must be
accompanied by a fee receipt from the
Service, or by an application fora
waiver of fees except that.an appeal may
be filed within i time limits
with the appropriate Office of the
Immigration judge, accompanied by
certification that the correct fee has been
forwarded to a Service office authorized
to accept fees pursuant to 8 CFR
103.7(a). The respondent/applicant
must subsequently file the fees receipt
with the appropriate Office of the
Immigration Judge within thirty (30)
days of the date of filing the notice of
appeal. If a fee receipt is not filed within
thirty (30) days of the date of filing the
notice of appeal, the appeal will not be
deemed properly filed and the decision
of the Immigration Judge shall be final
to the same extent as though no appeal
had been taken.

- - A -

§3.38

- - -

Appendix t0 §3.38
Sample Certification
Certification of Fee

I certify that pursuant to 8.CFR 3.38 1 have,
as of this.date, forwarded/paid the fee
required at-8.CFR 103.7 to the immigration
and Naturalization Service. Receipt of the
payment of this fee will be filed with the
Office of the Immigration Judge within thirty
(30) days of the date of filing of this appeal.

I further acknowiedge that my failure tofile
the foe receipt within thirty {30} days will
result in this appeal being deemed
improperly filed and the decision of the
Immigration Judge shall be final to the same
extent as though noappeal had been taken.

Alien's Name

“A" Number

Signature of Alien and/er Counsel

Date

Dated: May 1, 1994.
Janet Reno,
Attorney General.
[FR Doc. 9311313 Filed 5-12-94; 8:45 am]
BILLING CODE $510-01-M

Immigration and Naturalization Service
8 CFR Part 245a

[INS No. 1321-81; AG Order No. 1870-94]
RIN 1115-AC18

Procedure for Automatic Termination
of Temporary Resident Status upon
Final Order of Deportation or
Exclusion

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend existing regulations by
providing, in specified circumstances,
forthe automatic termination of
temporary resident status under
provisions of the Immigration and
Nationality Act (Act) upon the entry of
a final order of deportation or exclusion.
This amendment is necessary to avoid
possible delays in, or termination of,
pending deportation and exclusion
proceedings that would result if the
Immigration and Naturalization Service
(INS or Service) were required to follow
the existing procedures for the
termination of temporary resident
status. This amendment would permit
the expeditious deportation and
removal of aliens who hold temporary
resident status, but who have been
convicted of an aggravated felony, or
who have been found to be ineligible for
admission into the United States for
reasons that are not waivable. This rule
would also prevent the release of
dangerous criminal liens into society
during deportation or exclusion
proceedings.

DATES: Written comments must be
submitted on or before july 12, 1992.

ADDRESSES: Please submit comments in
triplicate to the Directer, Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
room 5307, 425 1 Street, NW.,
Washington, DC 20536.

FOR FURTHER INFORMATION CTONTACT:
Gerald S. Hurwitz, Counsel to the
Executive Director, Executive Office for

Immigration Review, suite 2400, Skyline
Tower, 5107 Leesburg Pike, Falls
Church, Virginia 22041, telephone
number (703) 305-0470, or David
Dixon, Appellate Counsel, Immigration
and Naturalization Service, 425 I Street,
NW., room 6100, Washingten, DC
20536, telephone number (703) 756—
6257.

SUPPLEMENTARY INFORMATION: This
proposed regulation is necessary in
order to correct a procedural anomaly
that has resulted in the release of
aggravated felons who hold temporary
resident status and bas impaired the
ability of the INS to deport those who,
after obtaining tempmar{eresident
status, commit deportable acts.

The Board of Immigration Appeals-
(BIA) held in Matter of Medrano,
Interim Decision #3138 (BIA September
10, 1990), that the status of a lawful
temporary resident alien who commits a
deportable offense must be terminated
pursuant to § 245A(b) [2) of the Act {8
U.S.C. 1255a(b)(2)), and in accordance
with 8 CFR 245a.2(u), before
commencement of deportation
proceedings. By following this
precedent, INS is unable to detain
deportable aliens, such as those who
commit aggravated felonies, who hold
temporary resident status, without first
stripping the alien of his or her
temporary resident status.

edrano’s interpretation of 8 CFR
244a.2(u)(2) confronts the INS with
conflicting obligations. On the one
hand, § 242{a}{(2}{A) of the Act (8 U.S.C.
1252(a)(2)(A)) requires the INS to detain
any alien convicted of an aggravated
felonyand § 242 of the Act generally
establishes the procedure for
apprehension and deportation of aliens.
On the other hand, Medrano stands as
an obstacle to detaining and deporting
such individuals until the alien's
temporary residency status is revoked.

edrano and 8 245a.2(u)(2) also
grant more procedural rights to
temporary residents—who must first
have their status revoked—than to
lawful permanent residents, who may
simply be deported upon the
commission of an aggravated felony,
without first terminating their status,

The proposed amendment harmonizes
with other provisions of 8 CFR
245a.2{u){1), which #twill amend. This
section currently provides, in part:

The status of an alien lawfully admitted for
temporary residence under section 245(a)(1)
of the Act may be terminated at any time in
accordance with section 245A()(2) of the
Act. It is not necessary that a final erder of
depurtation be entered in order to terminate
temporary resident status.

Accordingly, the existing regulation
contemplates that institution of
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deportation proceedings may precede
termination of resident status.

The proposed regulation will
correspond to regulations currently in
force with respect to Special
Agricultural Workers. Special
Agricultural Workers' temporary
resident status is automatically revoked
upon the entry of a final order of
deportation or exclusion. 8 CFR 210.4(d)
(promulgated pursuant to 8 U.S.C.
1160(a)(3)).

Moreover, in other contexts, courts
have recognized that deportation entails
loss of lawful resident status. See, e.g.,
Marti-Xiques v. INS, 741 F.2d 350 (11th
Cir. 1984); Matter of Diaz-Chambrot, 19
I. & N. Dec. 674 (BIA 1988) at 675.

Thus, in order to avoid any delay or
termination of deportation or exclusion
proceedings that may be caused by
invoking the termination procedure
prescribed in § 245a.2(u)(2)(i), and to
permit the expeditious deportation and
removal of aggravated felons as required
by sections 242A(d) and 242(i) of the
Act, the INS proposes to add a new
paragraph (ii) to § 245a.2(u)(2), to
provide for the institution of
deportation or exclusion proceedings
and the automatic termination of lawful
resident status upon the entry of a final
order of deportation or exclusion in
cases where: (1) the ground for
deportation arises under section
241(a)(2)(A)(iii) of the Act (8 U.S.C.
1251(a)(2)(A)(iii)) (convicted aggravated
felons); or (2) the ground of
deportability arises after the acquisition
of temporary resident status, and that
ground may not be waived pursuant to
section 245A(d)(2)(B)(ii) of the Act (8
U.S.C. 1255a(d)(2)(B)(ii)) (relating to
certain crimes, drug offenses, national
security, and likelihood of becoming a
public charge); or (3) the alien seeks
admission, and the ground of
inadmissibility may not be waived
pursuant to section 245A(d)(2)(B)(ii) of
the Act.

In accordance with 5 U.S.C. 605(b),
the Attorney General certifies that this
proposed rule does not have a
significant adverse economic impact on
a substantial number of small entities. It
will affect certain individual aliens, not
small entities., This is not a significant
rule within the meaning of section 3(f)
of Executive Order 12866, nor does this
rule have Federalism implications
warranting the preparation of a
Federalism Assessment in accordance
with Executive Order 12612.

List of Subjects in 8 CFR Part 245a

Aliens, Immigration, Reporting and
recordingkeeping requirements.

Accordingly, it is proposed that
chapter I of title 8 of the Code of Federal
Regulations be amended as follows:

PART 245a—ADJUSTMENT OF
STATUS TO THAT OF PERSONS
ADMITTED FOR LAWFUL
TEMPORARY OR PERMANENT
RESIDENT STATUS UNDER SECTION
245A OF THE IMMIGRATION AND
NATIONALITY ACT

1. The heading for part 245a is revised
to read as set forth above.

2. The authority citation for part 245a
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1255a, and
1255a note.

3. Section 245a.2(u)(2) is amended by:

a. Designating the existing text of
paragraph (u)(2) as paragraph (u)(2)(i);

b. Adding a new heading and revising
the first sentence; and

¢. Adding a new paragraph (u)(2)(ii),
to read as follows:

§245a.2 Application for temporary
residence.

- * * * >

(u) Termination of temporary
residence status.

» * * * *

(2) Procedure—(i) Termination by the
Service. Except as provided in
paragraph (u)(2)(ii) of this section,
termination of an alien's temporary
resident status under paragraph (u)(i) of
this section will be made before
instituting deportation proceedings
against a temporary resident alien and
only on notice sent to the alien by
certified mail directed to his or her last
known address, and to his or her
representative, ifany. * * *

(ii) Termination upon entry of final
order of deportation or exclusion. (A)
The Service may institute deportation or
exclusion proceedings against a
temporary resident alien without regard
to the procedures set forth in paragraph
(u)(2)(i) of this section:

(1) If the ground for deportation arises
under section 241(a)(2)(A)(iii) of the
Act; or

(2) If the ground for deportation arises
after the acquisition of temporary
resident status, and the basis of such
ground of deportation is not waivable
pursuant to section 245A(d)(2)(B)(ii) of
the Act; or

(3) If the ground for exclusion arises
after the acquisition of temporary
resident status.and is not waivable
pursuant to section 245A(d)(2)(B)(ii) of
the Act.

(B) In such cases, the entry of a final
order of deportation or exclusion
automatically will terminate an alien’s

temporary resident status acquired

under section 245A(a)(1) of the Act.
Dated: April 29, 1994.

Janet Reno,

Attorney General.

[FR Doc. 11312 Filed 5-12-94; 8:45 am)|

BILLING CODE 4410-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 54 and 91
[Docket No. 93-070-1]

Inspection and Handling of Livestock
for Exportation

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the “Inspection and Handling of
Livestock for Exportation” regulations
to provide that United States origin -
health certificates include all test
results, certifications, or other
statements required by the foreign
country of destination. This action
appears necessary to ensure that the
origin health certificate contains all of
the information required by the foreign
country of destination. We are also
proposing to amend the requirements
concerning scrapie for sheep and goats
intended for export. This action would
clarify the regulations and make the
terminology used in the export
regulations consistent with that used in
our domestic scrapie regulations, We are
also proposing to revise one definition
in the domestic scrapie regulations to
make the definitions in those
regulations consistent with each other.
DATES: Consideration will be given only
to comments received on or before July
12, 1994,

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93—
070-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
requested to call ahead on (202) 690-
2817 to facilitate entry into the
comment reading room.
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FOR FURTHER INFORMATION CONTACT: Dr.  require that its health requirementsbe  than 18 months. Therefore, a flock from
Najam Faizi, Senior Staff Veterinarian,  added to the origin health certificate. whichas or goat was moved more
Import-Export Animals Staff, National Because these requirements are not than 18 mo prior to showing signs
Center for Import-Export, Veterinary imposed by the United States, and may  of scrapie could be at risk from the
Services, APHIS, USDA, room 762, vary from export to export dependingon  affected animal. We are therefore
Federal Building, 6505 Belcrest Road, the requirements of the destination proposing to amend §§91.6 and 91.8 by
Hyattsville, MD 20782, (301) 436-8383. counltry. they are not set out inl?m removing footnote 4, whxd:hmrefas to
regulations. However, unless @ source flock premises as those premises
PR CLERE MUY S OIORA] SN in%ormation required by a foreign from which an affected ammalgvas
Background lglnviammmzh t is incgded on ﬁ;e origin n;loved within }:lfi months: or‘l’es priorto
s E ealth certificate, that animal may be showing signs of scrapie, and to define
I: :;&r?:mﬁgdglg:omvge:{ock refused entry into the foreign country ““source flock™ as defined below.
for Exportation” {referred to below as upon export. To help prevent the return We are proposing to.amend §§ 91.6
the regulations), prescribe conditions for ©f animals to the United States because  and 91.8 to prohibit the exportation of
exporting animals from the United they were refused entry in another scrapie positive animals and all animals
States. The regulations provide, among ~ SOURtry, we are proposing to amend from infected flocks, source flocks, and
other things, that all animals in'tended §91.3 to require that the origin health trace ﬂocks._ as deﬁm;d in both 8 CFR
for exportati.on to a foreign country certificate include any test results, part 5% {which des.cnbe? the Voluntary
except animals intended for expmt;ﬁon certifications, or other statements Scrapl‘e Flock Cprhﬁcatlon Program in
to Mexico or Canada and cattle from required by the foreign country of placein the United Stetes) and 9 CFR

Mexico imported into the United States destination. PO oLI0R Sespr 01 4

in bond for temporary feedingand Exportation of Sheep and Goats rgx:’t;\trse’x'n:vr: s aisd: ming to! ;:)gﬁbit
return to Mexico, must be accompanied The regulations in 9 CFR part 91 also  the exportation of exposed animals, as

from the State of origin of the export condi s :
movement to the port of embarkation by satforththe itions under which defined in part 79, and to amend the

i 3 _ : sheep and goats are eligible for definition of scrapie-exposed animals in
an origin health certificate. All animals exportation with regerd to scrapie. part 54 to updnte}i)t and make it
intended for exportation to Mexico or Scrapie is a progressive degenerative consistent with the definition of
Canada, except cattle from Mexico disease of the central nervous system of exposed animal in part 78. The

imported into the United States in bond sheep and goats. The signs that become  definitions of exposed animal, infected
for temporary feeding and return to manifest may include nervousness, flock, saupe—poitwe animal, source

Mexico, must be accompanied fromthe  jncoordination, slight muscular tremors, flock, and trace flock, as set forth in
State of origin of the export movement  yjsible weight loss, lack of luster in the ggand part 54 (gccapt for exposed s
to the border of t13e United Statesbyan  gnimal’s wool, and itching, Infected animal), are as follows:

origin health certificate. animals become debilitated and die. Exposed animal. Any animal which

The regulations state that the origin The regulations in §§91.6{(a)(3)and has been in the same flock at the same
health certificate shall certify that the 91.8(a) provide that a goat or sheep shall time within the previous 60 months as
animals were inspected within the 30 not be exported if it is affected withor  a scrapie-positive animal, excluding
days prior to the date of the movement  exposed to scrapie; if it originated from,  limited contacts. Limited contacts are
of the animals for export, and were or has been on, any premises which contacts between animals that occur off
found to be sound, healthy, and free then were infected or source flock the premises of the flock, and do not
from evidence of communicable disease  premises; if it is the progeny, sire or occur during or immediately after
and exposure to communicable disease. dam, or full or half brother or sister of parturition for any of the animals
The origin health certificate, issued by  any animal found to be affected with involved. Limited contacts do not
an Animal and Plant Health Inspection scrapie; or if it was moved from include commingling (when animals
Service {APHIS) representative or an premises located in en area quarantined concurrently share the same pen or
accredited veterinarian, must be for scrapie. same section in a transportation unit
endorsed by an authorized APHIS Under the current regulations, where there is uninhibited physical
veterinarian in the State of origin. The infected premises are those on whichan contact).
origin health certificate must also animal has been found to be infected Infected Flock. Any flock in which a
include any test results added by the with scrapie, and source flock premises  Veterinary Services representative or
authorized APHIS veterinarian pursuant are those premises from which an State representative has determined an
to 9 CFR 161.3, which allows test results affected animal was moved within 18 animal tobe a scrapie-positive animal.
to be added to.an origin health months er less priorto showing signsof A flock will no longer be an infected
certificate afterit is issued or signed by  scrapie. flock after it has completed the
an accredited veterinarian. {Because of a en the 18-month time period was  requirements of a flock plan.
typographical error, the reference in part  established for source flocks, existing crapie-positive animal. An animal
91is to “§161.2." As part of this biological evidence indicated that the for which a diagnosis of scrapie has
proposed rule, this reference would be  incubation period for scrapie was less been made by the National Veterinary
corrected.) The origin health certificate  than 18 months. Therefore, flocksfrom  Services Laboratories, United States
must individually identify the animals  “which an affected animal was moved Department of Agriculture, or another
in the shipment as to species, breed, more than 18 months priorto showing  laboratory authorized by the
sex, and age, and, if applicable, must signs of scrapie were not consideredto  Administrator to conduct scrapie tests
also show registration name and be at risk from the scrapie-affected in accordance with {9 CFR part 79),
number, tattoo markings, or-other animal. However, evidence now through histological examination of
natural or acquired markings. available indicates that scrapie develops central nervous system samples from

In additicn to the information more slowly than previously thought, the animal for microscopic lesions in
described in the preceding paragraph,a  with an incubation period that .could the form of neuronal vacuoles or spongy
foreign country of destination may last for years, and that averages more degeneration, or by the use of protease-
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resistant protein analysis or other
confirmation techniques used in
conjunction with histological
examination.

Source flock. A flock in which a
Veterinary Services representative has
determined that at least two animals,
that were diagnosed as scrapie-positive
animals at an age of 54 months or less,
were born, In order to be a source flock,
the second scrapie-positive diagnosis
must be made within 60 months of the
first scrapie-positive diagnosis. A flock
will no longer be considered a source
flock after it has completed the
requirements of a flock plan.

race flock. A flock in which a
Veterinary Services representative has
determined that one animal, which was
diagnosed as a scrapie-positive animal
at an age of 54 months or less, was born.

We consider each of the flocks and
animals deseribed in these definitions to
pose a risk of transmitting scrapie. The
proposed changes to the Iations
would both ensure that such animals are
not exported, and make the terminology
used in part 91 consistent with that
used in our domestic scrapie
regulations.

Ve are making several other changes
ta the export provisions in §§ 91.6(a)
and 91.8(a). As noted above, those
paragraphs prohibit the export of a
sheep or goat if it was moved from
premises located in an area quarantined
for scrapie, or if it is the progeny, sire
or dam, or full or half brother or sister
of any animal found to be affected with
scrapie.

The prohibition of the export of sheep
and goats from premises in a
quarantined area is outdated. The
provisions that formerly were set forth
in part 79 for quarantining areas in
which scrapie exists have been replaced
in part 54 with a program focusing on
individual flocks. Therefore, we are
proposing to remove the prohibition, in
§591.6(a) andl 91.8(a), of the export of
sheep and goats from premises in an
drea quarantined for serapie.

We are also propesing to make
nonsubstantive changes to the wording
in §§91.6(a) and 91.8(a). We would
replace the words “sire or dam™ with
the word “parent,” and would replace
the words “full or half brother or sister”
with the word “sibling.”

Definition of Serapie-Exposed
Animals in 9 CFR part 54

As nated above, the definition of
scrapie-exposed animals in part 54
differs from the definition of exposed
animals in part 79. The definition in
part 54 reads as follows:

Scrapie-exposed animals. Animals,
other than affected or bloodline animals,
in a flock in which an affected animal

has been diagnosed by a Veterinary
Services representative or state
representative. Animals in the flock are
no longer considered exposed after they
are destroyed or upon the flock’s release
from surveillance by state animal health
officials.

This definition is outdated and does
not reflect current practiee. For
instance, we no longer conduct a
bloodline program, ner is surveillance
conducted under the current voluntary
flock certification program. The
definition of exposed animal in part 79
(set forth above) was published as part
of the current program, and does reflect
current practice. Therefore, we are
proposing to amend § 54.1 to remove the
definition of scropie-exposed animals
and to add the same definition of
exposed animal that appears in § 79.1.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for purposes of Executive
Order 12866, and, therefore, has not
been reviewed by the Office of
Management anci' Budget.

4 mmmed with 5 l{gc 6123, we
ave an Initial Regulat
Flexibility Analysis regarding theory
impact of this proposed rule on small
entities. This proposed rule may have a
significant economic impact on a
substantial number of small entities.
However, we do net currently have all
the data neces for a comprehensive
analysis of the effects of this rule on
small entities. Therefors, we are inviting
comments concerning potential impacts.
In particular, we are interested in
determining the number and kind of
small entities that may incur benefits or
costs from implementation of this
ruls.

nder 21 U.S.C. 105, 113, 120, 121,
612, 613, and 614, the Secretary of
Agriculture is authorized to promulgate
regulations to require inspection and
certification of animals intended for
export from the United States, and to
take other measures to prevent the
exportation of diseased livestock.

nder this proposed rule, we would
require that the origin health certificate
required for animals exported from the
United States include any test results,
certifications, or other statements
required by the foreign country of
destination. Under this proposed rule,
we would also revise the expart
regulations in §§ 91.6(a)(3) and 91.8(a)
to make them consistent with the
regulations in 9 CFR parts 54 and 79
regarding the Voluntary Scrapie Flock
Certification Program.

We anticipate the proposed changes
involving certification will have little or
no impact on small domestic exporters.
In order for exparters ta sell their
animals abroad, the animals must meet
the import requirements of the co
of destimation. Therefore, it is in the
exporter’s interest, even under the
current regulations, to ensure that those
requirements are met. The propased
change weould require only that the
origin health certificate include all test
results, certifications, or other
statements required by the country of
destination. However, estimates of the
number of animals and the number of
small entities that would be affected,
and the Fo:ential costs to exporters, are
not available,

The propesed changes concerning
sbaet:l&nd goats with regard to scrapie
would affect some praducers. Under the
current regulations in part 91, sheep and
goats from source flock premises may
not be exported, and source flock
premises are considered those from
which an animal affected with scrapie
was moved within 18 months or less

rior to ing signs of scrapi

Under the proposed regulations, the
export of sheep and goats from source
flocks would continue to be prohibited,
but the meaning of “source flock™
would be revised to mean a flock in
which at least two animals were
diagnosed as scrapie-positive animals at
an age of 54 months or less, provided
the second diagnosis was made within
60 months of the first, and provided the
requirements of a flock plan have not
been completed. This change would
make the regulations more restrictive,
and could increase the number of
animals prohibited exportation because
they originated in a source flock.
However, as of September 1993, there
were only 8 source flocks in the United
States.

Although the proposed change would
apply to both sheep and goats, at
present the number of goats being
exported is minimal.

xghere are approximately 92,500 sheef
farms in the United States, with
approximately 11 million sheep. The
large majority of these are small entities
Ninety-nine percent of the sheep farms
in this country each have annual sales
totalling less than $500,000, and
approximately 77,000 have fewer thar
100 sheep. In 1992, there were
approximately 830,000 sheep exporfod
from the United States.

Executive Order 12372
This program/activity is listed in the
Catalog of Federal Domestic Assistance

under No. 10.025 and is subject to
Executive Order 12372, which requires
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intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this proposed rule have been approved
by the Office of Management and
Budget (OMB) under OMB control
number 0579-0020.

List of Subjects

9 CFR Part 54

Animal diseases, Goats, Indemnity
payments, Sheep.

9 CFR FPart 91

Animal diseases, Animal welfare,
Exports, Livestock, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, 9 CFR parts 54 and 91
would be amended as follows:

PART 54—CONTROL OF SCRAPIE

1. The authority citation for part 54
would continue to read as follows:

Authority: 21 U.S.C. 111, 114, 114a, 134a-
134h; 7 CFR 2.17, 2.51, and 371.2(d).

2. Section 54.1 would be amended by
removing the definition of scrapie-
exposed animals and by adding, in
alphabetical order, a definition of
exposed animal to read as follows:

§54.1 Definitions.
- - - * *

Exposed animal. Any animal which
has been in the same flock at the same
time within the previous 60 months as
a scrapie-positive animal, excluding
limited contacts. Limited contacts are
contacts between animals that occur off
the premises of the flock, and do not
occur during or immediately after
parturition for any of the animals
involved. Limited contacts do not
include commingling (when animals
concurrently share the same pen or
same section in a transportation unit
where there is uninhibited physical
contact).

AJ - * L -

PART 91—INSPECTION AND
HANDLING OF LIVESTOCK FOR
EXPORTATION

3. The authority citation for part 91
would be revised to read as follows:

Authority: 21 U.S.C. 105, 112, 113, 114a,
120, 121, 134b, 134f, 136, 136a, 612, 613,
614, 618; 46 U.S.C. 466a, 466b; 49 U.S.C.
1509(d); 7 CFR 2.17, 2.51, and 371.2(d).

§91.3 [Amended]

4. In §91.3, paragraph (a) would be
amended by removing “§ 161.2" in the
fourth sentence and replacing it with
**§161.3(k) of this chapter”, and by
adding a new sentence at the end of the
paragraph to read as follows: “The
origin health certificate shall include all
test results, certifications, or other
statements required by the foreign
country of destination.”

5.1In § 91.6, paragraph (a)(3) would be
revised as set forth below, and footnote
4 would be removed.

§91.6 Goats.
(a) * R w

(3) No goat will be exported if itis a
scrapie-positive animal or an exposed
animal, as defined in 9 CFR parts 54 and
79, or if it has ever been in an infected
flock, source flock, or trace flock, as
defined in 9 CFR parts 54 and 79; or if
it is the progeny, parent, or sibling of
any scrapie-positive animal.

* * * * *

6. In § 91.8, paragraph (a) would be
revised to read as follows:

§91.8 Sheep.

(a) No sheep shall be exported if it is
a scrapie-positive animal or an exposed
animal, as defined in 9 CFR parts 54 and
79, or if it has ever been in an infected
flock, source flock, or trace flock, as
defined in 9 CFR parts 54 and 79; or if
it is the progeny, parent, or sibling of
any scrapie-positive animal.

- * * - *

§§91.6 and 91.8 [Amended]

7. In § 91.6, paragraph (a)(5), and
§91.8, paragraph (a)(2), footnote 5 and
the references to footnote 5 would be
redesignated as footnote 4.

Done in Washington, DC, this 9th Day of
May, 1994.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 94-11677 Filed 5-12-94; 8:45 am])
BILLING CODE 3410-34—P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 451
[Docket No. EE-RM-94-301]

Renewable Energy Production
Incentives

AGENCY: Office of Energy Efficiency and
Renewable Energy, DOE.

ACTION: Notice of proposed rulemaking
and public hearing and request for
public comment.

SUMMARY: The Department of Energy
(DOE) Office of Energy Efficiency and
Renewable Energy (EE) today proposes
a rule to implement a program in
response to the requirements of section
1212 of the Energy Policy Act of 1992
to make incentive payments to qualified
renewable energy facilities. The
proposed rule covers application
procedures, qualification requirements,
calculation of incentive payments, and
administrative remedies.

DATES: Written comments on the
proposed rule (12 copies) must be
received by the Department on or before
July 12, 1994. A public hearing will be
held on June 16, 1994, beginning at 9:30
a.m. at the address listed below.
Requests to speak must be received by
the Department oft or before June 9,
1994. The length of each oral
presentation is limited to 10 minutes.
ADDRESSES: All written comments (12
copies), as well as requests to speak at
the public hearing are to be submitted
to: U.S. Department of Energy, Office of
Energy Efficiency and Renewable
Energy, EE-10/REPI NOPR, Docket No.
EE-RM-94-301, 1000 Independence
Avenue SW., Washington, DC 20585,
(202) 586-3012. FAX comments will not
be accepted. The public hearing will be
held at the U.S. Department of Energy.
Forrestal Building, room 1E-245, 1000
Independence Avenue, SW.,
Washington, DC. 20585. Copies of the
transcript of the public hearing and
public comments received may be read
at the DOE Freedom of Information
Reading Room, U.S. Department of
Energy, Forrestal Building, Room 1E-
190, 1000 Independence Avenue, SW.,
Washington, DC, 20585, (202) 586—6020
between the hours of 9 a.m. and 4 p.m.
Monday through Friday, except Federal
holidays. A copy of comments
concerning information collection
requirements of the proposed rule
should also be directed to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for the
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Department of Energy, 725 17th Street,

NW., Washington, DC, 20503.

FOR FURTHER INFORMATION CONTACT:

Kurt Klunder, Office of Energy
Efficiency and Renewable Energy,
Mail Station EE-10, U.S. Department
of Energy, 1000 Independence
Avenue SW., Washington, DC 20585,
(202) 586—4564.

Josephine B. Patton, Esq., U.S.
Department of Energy, Office of
General Counsel, Forrestal Building,
Mail Station GC-72, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586
9507.

SUPPLEMENTARY INFORMATION:

I. Background

Section 1212 of the Energy Policy Act
0f 1992, 42 U.S.C. 13317, requires the
Department of Energy to make, subject
to the availability of appropriations,
incentive payments to the owners or
operators of qualified renewable energy
facilities for the production and sale of
electric energy from certain renewable
energy sources; With certain exceptions,
qualified renewable energy facilities are
renewable energy conversion facilities
(solar, wind, geothermal, or biomass)
owned by States, subdivisions of States,
or nonprofit electrical cooperatives that
generate electric energy for sale. The
goal of the incentive program is to
advance the use of renewable energy
conversion systems in the United States,
particularly those systems that use
emerging technologies.

The payment rate begins at 1.5 cents
per kilowatt-hour, adjusted for fiscal
year 1994 inflation over fiscal year 1993,
for energy produced in fiscal year 1994.
For energy produced in subsequent
years, payment rates will be similarty
adjusted annually to account for
inflation. Payments may be made for 10
years only to owners or operators of
qualified facilities first put in service
during the periad beginning en October
1, 1993, and ending on September 30,
2003.

The stated purposes of title XII of the
Energy Policy Act of 1992, of which
section 1212 is a part, are promotion of:
“ (1) Increases in the production and
utilization of energy from renewable
energy resources; (2) further advances of
renewable energy technologies; and (3)
exports of United States renewable
energy technologies.” 42 U.S.C. 13311.

Section 1212 appears to be
complementary to sections 1914 and
1916 of the Energy Policy Act of 1992.
Section 1914 amended the Internal
Revenue Cede to provide a tax credit of
1.5 cents per kilowatt-hour adjusted for
inflation for electricity produced from

wind er from biomass derived from
organic matter grown exclusively for use
in generating electricity. 26 U.S.C. 45.
Section 1916 amended the Internal
Revenue Code to make permanent the
energy investment tax credit for non-
utility investors in solar and geothermal
property. 26 U.S.C. 48(a)(2). Sections
1914 and 1918 are designed to assist in
making certain emerging renewable
energy technologies cost competitive.
Section 1212 appears to have a similar
objective with regard to State
instrumentalities and nenprofit electric
cooperatives neither of which can
benefit from tax credits because they do
not pay Federal income taxes.

I1. Description of Proposed Rule
Proposed Section 451.1

Proposed § 451.1 defines the purpose
and scope of part 451 as setting policies
and precedures governing the
administration of the renewable energy
production incentive program and the
process for the payment of incentives.
This proposed section states that
determinations with regard to incentive
payments are not subject to the
Department’s general financial
assistance regulation in 10 CFR part
600. Those regulations deal with grants
and cooperative agreements that are
awarded to stimulate assistance
recipients to undertake certain future
activities with Federal funds. In
contrast, the incentive payments under
section 1212 are a reward for activities
that have already taken place and there
is no stated restriction with regard to
what the recipient does with the Federal
funds received.

Proposed Section 451.2

Proposed § 451.2 sets forth the
definitions for part 451. The first
defined term is "closed-loop biomass”
which is based on the definition of the
same term in section 1914. For reasons
discussed in greater detail below,
closed-loop biomass energy facilities, in
contrast to other eligible biomass energy
facilities, would receive priority
payment in the event that Congress has
not appropriated enough funds to make
all incentive payments in any given
fiscal year.

Proposed § 451.2 defines the term
““fiscal year™ as the standard Federal
fiscal year which runs from October 1 of
any given year to September 30 of the
next year. Section 1212 refers to fiscal
years, but does not provide a definition.
In the absence of any legislative history
to the contrary, Congress is assumed to
have intended use of the standard
Federal fiscal year.

Proposed § 451.2 defines the term
“nonprofit electrical cooperative,”
which is one category of eligible owners
named in section 1212. The proposed
definition is based on the provisions of
the Internal Revenue Code dealing with
tax exempt erganizations and on
information provided by the National
Rural Electric Cooperative Association.
The Department invites comments on
the adequacy of this definition and
related suggestions for editing,

Although section 1212 does net use
the term *renewable energy source,” or
a;:xy gtlher term, to characterize the
eligible energy sources, the Department
has feund itr?seﬁxl at various points in
the proposed rule. The definition is
based on the list of energy sources in
paragraph (b) of section 1212 which
refers to “‘solar, wind, biomass, or
geothermal energy.” 42 U.S.C. 13317().
It is also based on the list of excepted
(and therefore ineligible) energy sources
in subparagraphs (b){1) (municipal salid
waste] and (b)(2) (certain dry steam
geothermal energy). 42 U.S.C. 13317(b)
(1. (2). Wind and biomass are indirect
forms of solar energy. The specification
of those twa indirect forms as well as
the ward “solar™ suggests that Congress
meant the word “solar” to include only
direct forms of solar energy, namely,
solar heat (concentrated solar insulation
for a solar thermal electric facility} and
solar light (concentrated or
unconcentrated solar insulation for a
solar photovoltaic electric facility). That
reading is supported by the facts with
regard to indirect forms of solar energy.
Indirect forms of solar energy other than
wind biomass (e.g., hydropower)
are either fully competitive with fossil
fuels without need of an incentive
payment or are at a development stage
such that an incentive payment could
not make them cost competitive with
fossil fuels,

Proposed § 451.2 defines the term
“renewable energy facility” which
appears in section 1212. The key part of
the definition is the reference to “a
system or an integrated set of
components™ which makes it clear that
the facility is mostly equipment such as
heat exchangers or turbines and that the
facility does not include the land on
which it is located. In addition, for
geothermal facilities it does not include
the geothermal field, and for biomass
facilities it does not include the biomass
farm. The propesed definition also
omits any reference to equipment for
transmission or use of electrici
becausa the text of paragraph (b) of
section 1212 which defines the term
“qualified renewable energy facility,”
does not state that such a facility must
include such equipment. It is important
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to note that the definition refers to
electric energy “in whole or in part”
from a renewable energy source. That
language takes account of the likelihood
that some facilities will produce electric
energy in part from a non-renewable
energy source such as fossil fuel.

Finally, proposed 451.2 defines the
term “State which is not defined in the
text of section 1212. However, given the
above-quoted stated purpose of title XII
of the Energy Policy Act of 1992, it is
reasonable to conclude that Congress
meant for incentive payments to be
available for power generation in any of
the 50 States, the District of Columbia,
Puerto Rico, and any other territory or
possession of the United States. This
qualification is explicitedly set forth in
proposed §451.4(g)

Proposed Section 451.3

Proposed § 451.3 deals with who is
eligible to apply. Consistent with
section 1212, it states that any owner or
operator of a qualified renewable energy
facility may apply. However, it qualifies
the word “operator”” to make clear that
such a person or entity must have the
written consent of the owner. A
contractual provision would suffice, but
it is not the only written manifestation
of owner consent that would be
acceptable. This provision will enable
the Department to avoid a situation
where both the owner and operator of a
facility apply.

Proposed Section 451.4

Proposed § 451.4 answers the
question: What is a qualified renewable
energy facility? Proposed paragraph (a)
tracks section 1212 by providing that
various State instrumentalities or a {
nonprofit electric cooperative must be
the owner.

Proposed paragraph (b) clarifies an
ambiguity in section 1212 with regard to
what constitutes ownership. In light of
the possibility that the facilities of
nonprofit electric cooperative may be
financed, the Department worded
proposed paragraph (b) to cover
situations in which the cooperative has
all rights to the beneficial use of the
qualified renewable energy facility, but
legal title is held by a financing source
for the benefit of the cooperative. The
Department invites comments on the
adequacy of proposed paragraph (b) in
light of experience with the title aspects
of financing arrangements.

Proposed paragraph (c) tracks the
language of section 1212 by requiring
that the electricity generated must be
“for sale in, or affecting, interstate
commerce among the States.” The
Department is inclined to interpret the
word “‘sale” to mean a transaction

between two entities, who may be
related, involving the transfer of electric
energy for consideration. Thus, electric
energy generated by an entity for
internal use by that entity would not
constitute a “sale.”

Proposed paragraph (d) restates that
only “renewable energy sources’' as
defined by proposed §451.2 are
covered.

Proposed paragraph (e) lists the types
of biomass and geothermal energy
sources specifically excluded by section
1212. This paragraph reflects the
provisions of section 1212(b)(1) and (2).
42 U.S.C. 13317(b)(1) and (2).

Proposed paragraph (f) tracks the
provision of section 1212 which
requires that the facility must first be
used during the period beginning with
October 1, 1993, and ending on
September 30, 2003,

In addition, the Department
considered inclusion of a requirement
that, to be considered qualified for
receipt of incentive payments, a facility
must be purchased and installed
without financial assistance from other
federal programs. The requirement was
omitted from this proposed rule because
of uncertainty regarding the total
breadth and form of federal programs
that might be applicable to facility
design, construction, installation, and
operation. The Department will
consider this possibility further and
invites comments on the advisability of
such a requirement.

Proposed Section 451.5

Proposed § 451.5 deals with where
and when to apply. Proposed paragraph
(a) permits the filing of an apf)lication
only in response to an annual notice in
the Federal Register. Issuance of that
notice should closely follow enactment
of appropriations. Proposed paragraph
(b) concerns the initial application. It
provides that such an application may
be filed in the first fiscal year following
that in which electricity eligible for
incentive payments is first generated,
and that subsequent applications may
be filed in the fiscal years following
those in which electricity eligible for
incentive payments is generated.

Proposed Section 451.6

Consistent with the requirements of
section 1212, proposed § 451.6 provides
that the Department may only make
incentive payments for a 10-fiscal year
period to any particular qualified
renewable facility.

Proposed Section 451.7

Proposed § 451.7 describes metering
requirements which the Department
thinks are desirable to promote the

accuracy and veracity of applications for
incentive payments. In all cases, the
number oF kilowatt-hours generated and
sold is to be metered. If non-qualifying
renewable or non-renewable energy
sources as well as qualifying renewable
energy sources are used, proposed
§451.7 would not require electrical
metering of sources where such is not
possible or practical. In such cases, the
kilowatt hours attributable (o the
qualified renewable energy source must
usually be calculated from fractions of
heat input, or other energy input, from
the several sources. Such inputs must be
metered, measured, or otherwise
quantified from the respective raw
energy streams using commonly
accepted (and identified) procedures
and conversion methodologies.

Proposed Section 451.8

Proposed § 451.8 sets forth
application content requirements. Most
of the requirements are self-explanatory.
However, several of them deserve some
discussion to focus them for public
comment,

Proposed paragraph (f) would require:
“That components and equipment,
representing at least 50 percent of the
capital cost of the qualified renewable
energy facility, were substantially
manufactured in a State.” This
provision is consistent with the
purposes of title XII of the Energy Policy
Act of 1992. It is modeled on a
provision of section 6 of the Renewable
Energy and Energy Efficiency
Technology Competitiveness Act of
1989, as amended by title XII of the
Energy Policy Act of 1992. 42 U.S.C.
§12005(b)(1)(B). Like section 8, it would
not exclude entities merely on the basis
of foreign ownership. It would promote
domestic jobs and production without
discriminating against foreign entities
that invest in production facilities in the
United States.

Proposed paragraphs (g) and (h)
would require independently audited
and certified statements of the monthly
and annual electric energy generated
and sold. The content of the
certification should be similar to the
type of certification supplied by an
accounting firm in a company’s annual
report to shareholders. Paragraph (h)
also describes the calculation necessary
when the metered number of kilowatt-
hours represents electric energy
generated from renewable and non-
renewable or excluded-renewable
energy sources. The proposed
requirement for an independently
audited and certified statement will
minimize the chance of erroneous
claims and the need for DOE audits.
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Consistent with applicable regulations
under the Pa erwor’lJ( Reduction Act, 5
CFR 1320.6(f), proposed paragraph (k)
would require a statement agreeing to
retain records for a period of three years
to provide for prompt access to, or
copies of, such records in response to a
written request by DOE. DOE is still
considering whether the retention
period should be the entire ten year
period during which incentive
payments may be collected. DOE did
not propose a longer retention period
because the proposed audit and
certification requirements would make
fraud or mistake unlikely.

Proposed Section 451.9

Proposed § 451.9 describes DOE's
procedures for processing applications
for incentive payments including the
statutory formula for initially
calculating the amount due and the
adjustment for inflation. DOE is
proposing a procedure to deal with the
possibility that there could be a shortage
of appropriations to make the full
incentive payments. The President’s
annual budget request and
Congressional action on that request
will precede receipt of the applications
in every year. It is therefore unlikely
that Congress will appropriate precisely
the amount necessary to make the full
incentive payments. In the event that
the amount appropriated is less than the
amount required to make full payments
to all gualiﬁed applicants, the proposed
procedure involves priority first (and, if
necessary, pro rata payments) to all
owners or operators of solar, wind,
geothermal, and closed-loop biomass
facilities, and priority second (and, if
necessary, pro rata payments) to owners
or operators of all other qualified
facilities. This procedure favors
emerging technologies which are
similarly favored by the tax credit
provisions of sections 1914 and 1916.
These technologies are close to or in
early commercialization stages where
the incentive payments can help speed
the commercialization process. If
payments are reduced as a result of a
shortage of appropriations, the kilowatt-
hours attributable to the shortfall will
accrue for payment in succeeding years
to the extent that Congress appropriates
funds sufficient to allow payment for
these accruals together with other
eligible electricity production.

Proposed Section 451.10

DOE is proposing an administrative
remedy for those aggrieved by the initial
decision of the DOE Deciding Official
who will be the Assistant Secretary for
Energy Efficiency and Renewable
Energy. In order to exhaust

administrative remedies, it will be
necessary to appeal to DOE'’s Office of
Hearings and Appeals. This procedure
has two virtues. It would be less
expensive than pursuing a judicial
remedy immediately. It would also
ensure that DOE has made a record
which is appropriate for judicial review
in the event a petition for review is filed
in a federal court.

III. Regulatory Review

DOE has concluded that this is not a
significant regulatory action because it
does not meet the criteria which define
such actions under Executive Order
12866, 58 FR 51735, and is therefore
exempt from regulatory review.
Accordingly, no clearance of this
proposed rule by the Office of
Management and Budget is required.

IV. Review Under the Regulatory
Flexibility Act

This proposed rule was reviewed
under tge Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, which requires
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on
a substantial number of small entities;
i.e., small businesses, small
organizations, and small governmental
jurisdictions. DOE has determined that
this proposed rule will not have a
significant impact on small entities
because the rule directly affects only

_qualified renewable energy facilities

owned by state or local governments or
non-profit electrical cooperatives, and
such facilities are not deemed small
entities.

V. Review Under the Paperwork
Reduction Act

New information collection
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. 3501, et seq.,
and recordkeeping requirements are
proposed by this rulemaking.
Accordingly, this notice has been
submitted to the Office of Management
and Budget for review and approval of
paperwork requirements. Earlier in this
notice, DOE described the application
content proposed for use under the rule.
The information DOE proposes to
collect on the applications for incentive
payments is necessary to determine
whether the applicant is qualified for
payment. The frequency of the
information collection is monthly for
those entities eligible to apply for
incentive payments. It is estimated that
less than 40 entities will apply for
incentive payments in the first year,
growing to less than 200 over a ten year
period.

The public reporting burden is
estimated to average 25 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
retrieving the collection of information.
The collection of information contained
in this proposed rule is considered the
least burdensome for the Department of
Energy’s functions to comply with the
legal requirements and achieve program
objectives. However, comments are
requested concerning the accuracy of
the estimated paperwork reporting
burden, in addition to the proposed
record retention requirement discussed
above.

VI. Review Under Executive Order
12612

Executive Order 12612, 52 FR 41685
(October 30, 1987), requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the National
Government and the States, or in the
distribution of power and
responsibilities among various levels of
Government. If there are sufficient
substantial effects, then the Executive
Order requires preparation of a
federalism assessment to be used in all
decisions involved in promulgating and
implementing policy action. This
proposed rule establishes an incentive
program under which state owned
renewable energy facilities may qualify
for incentive payments based on the
amount of electric energy the facility
generates using specified renewable
sources for sale in, or affecting interstate
commerce. The Department has
determined that since the generation of
electricity is not a primary function of
a State, the proposed rule will not have
a substantial direct effect on the
institutional interests or traditional
functions of States.

VII. Review Under Executive Order
12778

Section 2 of Executive Order 12778
instructs each agency to adhere to
certain requirements in promulgating
new regulations. These requirements,
set forth in section 2(a) and (b)(2),
include eliminating drafting errors and
needless ambiguity, drafting the
regulations to minimize litigation
providing clear and certain legal
standards for affected legal conduct, and
promoting simplification and burden
reduction. Agencies are also instructed
to make every reasonable effort to
ensure that the regulation describes any
administrative proceeding to be
available prior to judicial review and
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any provisions for the exhaustion of
administrative remedies. DOE certifies
that the proposed rule meets the
requirements of section 2{a) and (b)(2) of
Executive Order 12778.

VIIIL Review Under the National
Environmental Policy Act

DOE has determined that
promulgation of this proposed rule falls
within the procedural rulemaking class,
Category A6 of Appendix A to Subpart
D, “Categorical Exclusions Applicable
to General Agency Actions”, of the DOE
National Environmental Policy Act
(NEPA) regulations. 10 CFR part 1021.
It is therefore categorically excluded
from preparation of either an
Environmental Assessment or an
Environmental Impact Statement under
the NEPA (42 U.S.C. 4321, et. seq).

IX. Opportunities for Public Comment
A. Written Comment Procedures

Interested persons are invited to
participate in this rulemaking by
submitting data, views, or comments
with respect to the proposed

rulemaking,

Twelve copies of written comments
should be submitted to the address
indicated in the ADDRESSES section of
this notice and must be received by the
date indicated in the DATES section of
this notice. Comments should be
identified on the outside of the envelope
and on the documents themselves with
the designation “REPI NOPR, Docket
No. EE-RM-84-301". In the event any
person wishing to provide written
comments cannot provide twelve
copies, alternative arrangements can be
made in advance with DOE.

All written comments received will be
available for public inspection as part of
the administrative record on file for this
rulemaking in the Department of Energy
Freedom of Information Office Reading
Room at the address provided at the
beginning of this notice. If informal
meetings or other contacts occur during
this rulemaking, DOE may add a
memorandum to the record on file
summarizing what transpired.

Pursuant to the provisions of 10 CFR
1004.11, any person submitting
information which that person believes
to be confidential and which may be
exempt by law from public disclosure,
should submit one complete copy of the
document, as well as two copies from
which the information claimed to be
confidential has been deleted. DOE
reserves the right to determine the
confidential status of the information
and to treat it according to its
determination.

B. Public Hearing
1. Request to Speak Procedures

A public hearing on the proposed rule
will Ee held at the time place
indicated in the DATES and
ADDRESSES Sections of this notice.
Any person who hes an interest in the
proposed rule or who is a representative
of a group or class of persons that has
an interest in the proposed rule may
request an opportunity to make an oral
presentation. A request to speak at the
public hearing should be addressed to
the address or phone number indicated
at the beginning of this notice. The
person making the request should
briefly describe his or her interest in the
proceedings and, if appropriate, state
why the person is a proper
representative of the group. The person
should also provide a phone number
where he or she may be reached during
the day. Each person selected to be
heard will be notified by DOE as to the
approximate time they will be speaking.
Twelve copies of the speaker’s
statement should be submitted at the
hearing. In the event any person
wishing to testify cannot meet this
requirement, alternative arrangements
can be made in advance with DOE.

2. Conduct of the Hearing

DOE reserves the right to select
persons to be heard at the hearing, to
schedule their respective presentations,
and to establish procedures governing
the conduct of the hearing. The len|
of each presentation will be limited to
10 minutes or based on the number of
persons requesting an opportunity to
speak.

A DOE official will preside at the
hearing. This will not be a judicial or
evidentiary-type hearing. It will be
conducted in accordance with 5 U.S.C.
553 and section 501 of the Department
of Energy Organization Act, 42 1J.S.C.
7191.

Questions may be asked only by those
conducting the hearing. At the
conclusion of all initial oral statements,
each person who has made an oral
statement will be given the opportunity
to make a rebuttal or clarifying
statement. The statements will be given
in the order in which the initial
statements were made and will be
subject to time limitations.

Any further procedural rules needed
for the proper conduct of the hearing
will be announced by the presiding
officer.

A transcript of the hearing will be
made by DOE and made available as
part of the administrative record for this
rulemaking. It will be on file for
inspection at the DOE Freedom of

Information Reading Room at the
address indicated at the beginning of
this notice.

If DOE must cancel the public
hearing, DOE will make every effort to
publish an advance notice of such
cancellation in the Federal Register.
Actual notice of cancellation will also
be given to all persons scheduled to
speak. The hearing date may be
canceled in the event no member of the
public requests the opportunity to make
an oral presentation.

List of Subjects in 10 CFR Part 451

Electric utilities, Crant programs,
Solar energy.

Issued in Washington, DC, on May 9, 1994.
Christine A. Ervi
Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, title 10, chapter II, of the
Code of Federal Regulations is proposed
to be amended by adding a new part 451
to read as set forth below:

PART 451—RENEWABLE ENERGY
PRODUCTION INCENTIVES

Sec.

451.1 Purpose and scope.

451.2 Definitions.

451.3 Who may spply.

451.4 What is a qualified renewable energy
facility.

451.5 Where and when to apply.

451.6 What is the duration of incentive

payments.
451.7 Metering requirements,

451.8 Application content requirements.
451.9 Procedures for processing
applications.
451.10 Administrative appeals,
Authority: 42 U.S.C. 7254; 42 U.S.C.
13317.

§451.1 Purposs and scope.

(a) The provisions of this part cover
the policies and procedures applicable
to the determinations by DOE to make
incentive payments for electric energy
generated in a State and sold by a
qualified renewable energy facility, as
defined by 42 U.S.C. 13317 and this
part.
(b) Determinations to make incentive
payments under this part are not subject
to the provisions of 10 CFR part 600 and
such payments shall not be construed to
be financial assistance.

§451.2 Definitions.

As used in this part—

Closed-loop biomass means plant
matter, other than standing timber,
grown for the sole purpose of being used
to generate electricity,

Deciding Official means the Assistant
Secretary for Energy Efficiency and
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Renewable Energy (or any DOE official
to whom the authority of the Assistant
Secretary may be redelegated by the
Secretary of Energy). The duties of the
Assistant Secretary may not be sub-
delegated without the written approval
of the Secretary.

DOE means the Department of Energy.

Finance Office means the DOE Office
of the Chief Financial Officer (or any
office to which that office’s authority
may be redelegated by the Secretary).

Fiscal year means the Federal fiscal
year beginning October 1 and ending on
September 30 of the following calendar

/ear.
i Nonprofit electrical cooperative
means a cooperative association that is
treated as tax exempt under section
501(c)(12) of the Internal Revenue Code
and that is organized under the laws of
any State for the purpose of providing
electric service to its members and other
customers.

Renewable energy facility means a
system or an integrated set of
components necessary to generate
electric energy in whole or in part from
a renewable energy source, including—

(1) Solar photovoltaic cells which
convert sunlight to direct current
electricity;

(2) Solar thermal electric systems
which use a fluid heated by the sun to
drive a turbine generator;

(3) Wind energy systems which
capture wind energy through
aerodynamically shaped blades rotating
about a horizontal or vertical axis and
drive an alternating current or direct
current generator;

(4) Biomass energy systems which use
heat derived from combustion of plant
matter or from combustion of gases or
liquids derived from plant matter or
animal waste or from combustion of
gases derived from landfills in order to
drive an electric generator; and

(5) Geothermal systems which use
natural heat stored underground in
rocks or underground in an aqueous
liquid or vapor, whether or not under
pressure, in order to drive an electric
generator.

Renewable energy source means solar
heat, solar light, wind, geothermal, and
biomass energy except for exclusions set
forth in section 451.4(e) of this part.

State means the District of Columbia,
Puerto Rico, and any of the States,
territories, and possessions of the
United States.

§451.3 Who may apply.

Any owner, or operator with the
written consent of the owner, but not
. both, of a qualified renewable energy
facility, may apply for incentive
payments for electric energy generated

from a renewable energy source and
sold.

§451.4 What is a qualified renewable
energy facility.

In order to be eligible for an incentive
payment under this part, a renewable
energy facility must meet the following
qualifications—

(a) Ownership. The owner must be-

(1) A State (or agency, authority, or
instrumentality thereof);

(2) Any political subdivision of a
State (or agency, authority, or
instrumentality thereof);

(3) Any corporation or association
wholly owned, directly or indirectly, by
a State or a political subdivision of a
State; or

(4) A nonprofit electric cooperative.

(b) What must be owned. The owner
must have all rights to the beneficial use
of the renewable energy facility, and
legal title must be held by, or for the
benefit of, the beneficial owner.

(c) Sales affecting interstate
commerce. The renewable energy
facility must generate electric energy for
sale in, or affecting, interstate commerce
among the States.

(d) Type of renewable energy sources.
Except as provided in paragraph (e) of
this section, the source of the electric
energy for which incentive payments is
sought must be solar heat, solar light,
wind energy, biomass energy, or
geothermal energy.

(e) Excluded renewable energy
sources, The source of the electric
energy for which incentive payments is
sought may not be—

(1) Municipal solid waste which is
burned to create heat; or

(2) A dry steam geothermal reservoir
which has—

(i) No mobile liquid in its natural
state;

(ii) Steam quality of 95 percent water,
or higher; and

(iii) An enthalpy for the total
produced fluid greater than or equal to
1200 British thermal units per pound.

(f) Time of first use. The date of the
first use of a qualified renewable energy
facility must occur during the period
beginning with October 1, 1993, and
ending on September 30, 2003.

(g) Location. The qualified renewable
energy facility must be located in a
State.

§451.5 Where and when to apply.

(a) The owner or operator of a
qualified renewable energy facility may
file an annual application for incentive
payment under this part only in
response to an annual notice in the
Federal Register inviting applications.

(b) An applicant may %l e initial
application for incentive payments

under this part in the first fiscal year
following that in which electricity
generated from the qualified renewable
energy facility is first eligible for such
payments. Subsequent applications may
be filed in the fiscal years following
those in which the electricity eligible for
incentive payments is generated.

§451.6 What is the duration of incentive
payments.

DOE may make incentive payments
under this part with respect to a
qualified renewable energy facility only
for a 10-fiscal year period.

§451.7 Metering requirements.

The number of kilowatt-hours
generated and sold from a qualified
renewable energy facility must be
x;xleasured by a standard metering device
that—

(a) Meets generally accepted industry
standards;

(b) Is maintained in proper working
order according to the instructions of its
manufacturer; and

(c) Is calibrated according to generally
accepted industry standards.

§451.8 Application content requirements.

Except as provided in paragraph (b) of
this section, each application for
incentive payments under this part must
be signed Ey an authorized executive
official and shall provide information
showing to the satisfaction of DOE—

(a) That the applicant is the owner or
operator (with the written consent of an
authorized executive official of the
owner); .

(b) The lame of the facility or other
official designation by the owner;

(c) The location of the qualified
renewable energy facility and type of
renewable energy source;

(d) The name and telephone number
of a point of contact to respond to
questions or requests for additional
information;

(e) That the renewable energy facility
satisfies the eligibility criteria under
section 451.4 of this part and other
requirements prerequisite to receipt of
incentive payments under this part;

(f) That components and equipment,
representing at least 50 percent of the
capital cost of the qualified renewable
energy facility, were substantially
manufactured in a State;

(g) An independently audited,
certified statement of the annual and
monthly metered number of kilowatt-
hours generated and sold to another
entity during the fiscal year and the
entity or class of customer to whom the
electric energy was sold;

(h) In the case of a renewable energy
facility which generates electric energy
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using a fossil fuel, nuclear energy, or
other non-qualified energy source, in
addition to a renewable energy source,
an independently audited, certified
statement of the number of kilowatt
hours attributable to the renewable
energy source, calculated by
multiplying the monthly and annual
total number of metered kilowatt-hours
generated and sold to another entity
during the fiscal year by a fraction
consisting of the heat input, as
measured in British thermal units,
received by the working fluid from the
renewable energy source divided by the
heat input, as measured in British
thermal units, received by the working
fluid from all energy sources;

(i) The amounts of accrued electric
energy by year, if any, for which the
applicant previously applied and DOE
dig not make incentive payments as a
result of insufficient appropriations;

(j) Wire transfer payment instructions,
if available; and

(k) A statement agreeing to retain
records of the independent audit for a
period of three years and to provide
prompt (no later than 10 calendar days)
access to, or copies of, such records in
response to a written request by DOE.

§451.9 Procedures for Processing
Applications.

(a) Upon receipt, each application
shall be date and time stamped and DOE
shall acknowledge receipt thereof.

(b) DOE may request supplementary
information.

(c) DOE may conduct an audit to
verify the number of kilowatts claimed
to have been generated from renewable
energy sources,

(d) Upon evaluating the application
and any other available information,
DOE shall determine whether the
application meets the requirements of
this part and, if appropriate, the number
of kilowatt-hours to be used in
calculating the incentive payment.

(e) Calculating payments. Subject to
adjustments under paragraphs (f) and (g)
of this section, incentive payments
under this part to the owner or operator
of any qualified renewable energy
facility shall be calculated by
multiplying the number of kilowatt-
hours of electricity generated through
the use of renewable energy sources and
sold to another entity during the
payment period by 1.5 cents per
kilowatt-hour.

(f) Adjustments. The amount of the
incentive payment to any owner or
operator under this section shall be
adjusted for inflation for each fiscal year
beginning after calendar year 1993 in
the same manner as provided in section
29(d)(2)(B) of the Internal Revenue Code

of 1986, except that in applying such
rovisions the calendar year 1993 shall
e substituted for calendar year 1979.

(g) If there are insufficient
appropriations available to make
incentive payments for all approved
applications, DOE shall—

1) On a priority (and if necessary on
a pro rata) basis, make incentive
payments first with respect to qualified
renewable energy facilities using wind,
solar, geothermal, and closed-loop
biomass technologies;

(2) In the event there are insufficient
funds for full incentive payments to
applicants other than those specified in
paragraph (g)(1) of this section, reduce
the amount of incentive payments to
these other applicants on a prorated
basis by the ratio of appropriated funds
remaining after payments under
paragraph (g)(1) to the total approved
incentive payments for the other
applicants; and

3) Treat the number of kilowatt-hours
attributable to the portion of any
incentive payment which is reduced
under this paragraph as accrued energy
that may be combined with energy
subsequently produced from the same
source for which subsequent application
for incentive payment is made.

(h) After ca?:ulating the amount of the
incentive payment under paragraphs (e)
through (g) of this section, the DOE
Deciding Official shall then issue a
notice of the determination to the
applicant—

1) Approving the application as
appropriate for payment and forwarding
a copy to the DOE Finance Office with
arequest to pay;

(2‘} Setting forth the calculation of the
approved amount; and

3) Stating the amount of accrued
kilowatt-hours, if any, and the energy
source for same.

(i) If the application does not meet the
requirements of this part or some of the
kilowatt-hours claimed in the
application meriting an incentive
payment are disallowed as unqualified,
the Deciding Official shall issue a notice
denying the application in whole or in
part with an explanation of the basis for
denial.

§451.10 Administrative appeals.

(a) In order to exhaust administrative
remedies, an applicant who receives a
notice denying an application in whole
or in part shall appeal, on or before 30
days from date of the notice issued by
the DOE Deciding Official, to the Office
of Hearings and Appeals, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, in accordance
with the procedures set forth in subpart
H of 10 CFR part 205. -

(b) If an applicant does not appeal
under paragraph (a) of this section, the
determination of the DOE Deciding
Official shall become final for DOE and
judicially unreviewable.

(c) If an applicant appeals on a timely
basis under paragraph (a) of this section,
the decision and order of the Office of
Hearings and Appeals shall be final for
DOE

(d) If the Office of Hearings and
Appeals orders an incentive payment,
the DOE Deciding Official shall send a
copy of such order to the DOE Finance
Office with a request to pay.

[FR Doc. 94-11738 Filed 5-12-94; 8:45 am]
BILLING CODE 8450-01-P

FARM CREDIT SYSTEM INSURANCE
CORPORATION

12 CFR Part 1403

Privacy Act Regulations

AGENCY: Farm Credit System Insurance
Corporation.

ACTION: Proposed rule.

SUMMARY: The Farm Credit System
Insurance Corporation (Corporation), by
order of the Corporation Board, issues
for public comment proposed
regulations to implement the
requirements of the Privacy Act, 5
U.S.C. 552a, relating to the receipt and
processing of requests for Corporation
Privacy Act records, requests for
amendment of records, fees to be
charged, procedures to be followed in
processing requests for records, and
criminal penalties.
DATES: Comments must be submitted on
or before June 13, 1994,
ADDRESSES: Written comments may be
mailed (in triplicate) to Mary A.
Creedon, Chief Operating Officer, in
care of Cindy Nicholson, Farm Credit
System Insurance Corporation, McLean,
Virginia 22102-0826. Copies of all
communications received will be
available for examination by interested
parties in the offices of the Farm Credit
System Insurance Corporation.
FOR FURTHER INFORMATION CONTACT:
Ronald H. Erickson, Privacy Act Officer,
Farm Credit System Insurance
Corporation, McLean, Virginia 22102-
0826, (703) 883—4113, TDD (703) 883-
4444,
or
Jane M. Virga, Senior Attorney, Office of
General Counsel, Farm Credit System
Insurance Corporation, McLean,
Virginia 22102-0826, (703) 8834071,
TDD (703) 883—4444.
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SUPPLEMENTARY INFORMATION: Pursuant
to the Agricultural Credit Act of 1987,
which amended the Farm Credit Act of
1971, the Corporation was created,
among other things, to manage the Farm
Credit Insurance Fund (Insurance Fund)
ijclh was established to erlxsure the
timely payment of principal and interest
on insured notes, bonds, debentures,
and other obligations issued on behalf of
the Farm Credit System (FCS) Banks.
The Corporation must be appointed as
the conservator or receiver for any FCS
institution placed into conservatorship
or receivership by the Farm Credit
Administration (FCA) after January 5,
1993. The Corporation has the authority
to examine, as it deems necessary, FCS
banks, direct lender associations, and
FCS institutions in receivership.

These proposed regulations set forth
procedures to be used in requesting
access to and responding to requests for
Corporation Privacy Act records. As
required by 5 U.S.C. 552a(f), the
Corporation is notifying the public of
the proposed regulations. They provide
that all requests for access to
Corporation Privacy Act records must be
in writing and signed by the subject of
the record, adequately describe the
material sought, and be sent to the
Corporation in McLean, Virginia. The
proposed regulations delegate to the
Privacy Act Officer authority to make
initial determinations concerning
requests for access to records. The
proposed lations provide
procedures for requests for amendment
of records and the appeal of an initial
adverse determination on a request to
amend a record. The proposed
regulations also recite the statutory
bases for exemption from disclosure,
Finally, the proposed regulations
provide a fee structure.

Comments are sought on all the
provisions contained in the regulations.

List of Subjects in 12 CFR Part 1403

Archives and records, Bonds,
Information, Insurance, Privacy.

For the reasons set out in the
preamble, part 1403 of Chapter X1V, title
12 of the Code of Federal Regulations is
proposed to be added to read es follows:

PART 1403—PRIVACY ACT
REGULATIONS

Sec,

1403.1 Purpose and scope,
1403.2 Definitions.

1403.3 Procedures for requests pertaining to
individual records in a record system.
1403.4 Times, places, and requirements for
identification of individuals making

requests.

1203.5  Disclesure of requested information
to individuals.

1403.8
Peco!

1403.7 Request for amendment to record.

1403.8 Agency review of request for
amendment of record.

1203.9 Appeal of an initial adverse
determination of a request to amend a
record.

1403.10 Fees for providing copies of
records.

Spesial procedures for medical
rds.

1403.11 Criminal penalties.

Authority: Secs. 5.58, 5.59 of the Farm
Credit Act (12 U.S.C. 2277a-7, 2277a-8); 5
U.S.C. app. 3, 5 U.S.C. 552a.

§1403.1 Purpose and scope.

(a) This part is published by the Farm
Credit System Insurance Corporation
pursuant to the Privacy Act of 1974
(Pub. L. 93-579, g U.S.C. 552a) which
requires each Federal agency to
promulgate rules to establish procedures
for notification and disclosure to an
individual of agency records pertaining
to that person, and for review of such
records.

(b) The records covered by this part
include:

(1) Personnel and employment
records maintained by the Farm Credit
System Insurance ration not
covered by §§ 293.101 through 293.108
of the regulations of the Office of
Personnel Management (5 CFR 293.101
through 293.108); and

(2) Other records contained in record
systems maintained by the Farm Credit
System Insurance Corporation.

(c) This part does not apply to any
records maintained by the Farm Credit
System Insurance Corporation in its
capacity as a receiver or conservator.

§1403.2 Definitions.

For the purposes of this part:

(a) Agency means the Farm Credit
System Insurance Corporation. It does
not include the Farm Credit System
Insurance Corporation when it is acting
as a receiver or a conservator;

(b) Individual means a citizen of the
United States or an alien lawfully
admitted for permanent residence;

(c) Maintain includes maintain,
collect, use, or disseminate;

(d) Becord means any item, collection,
or grouping of information about an
individual that is maintained by an
agency including, but not limited to,
that person’s education, financial
transactions, medical history, and
criminal or employment history, and
that contains that person’s name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or photograph;

(e} Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose that is

compatible with the purpose for which
it was collected;

(f) Statistical record means a record in
a system of records maintained for
statistical research or reporting purposes
only and not used in whole or in part
in making any determination about an
identifiable individual, except as
provided by 13 U.S.C. 8;

(8) System of records means a group
of any records under the control of any
agency from which information is
retrieved by the name of an individual
or by some identifying number, symbol,
or other identifying particular assigned
to the individual.

§1403.3 Procedures for requests
pertaining to individual records in a record
system.

(a) Any present or former employee of
the Farm Credit System Insurance
Corporation seeking access to that
person’s official civil service records
maintained by the Farm Credit System
Insurance Corporation shall submit a
request in such manner as is prescribed
by the Office of Personnel Management.

(b) Individuals shall submit their
requests in writing to the Privacy Act
Officer, Farm Credit System Insurance
Corporation, McLean, Virginia 22102~
0826, when seeking to obtain the
following information from the Farm
Credit System Insurance Corporation:

(1) Notification of whether the agency
maintains a record pertaining to that
person in a system of records;

(2) Notification of whether the agency
has disclosed a record for which an
accounting of disclosure is required to
be maintained and made available to
that person;

(3) A copy of a record pertaining to
that person or the accounting of its
disclosure; or :

(4) The review of a record pertaining
to that person or the accounting of its
disclosure. The request shall state the
full name and address of the individual,
and identify the system or systems of
records believed to contain the
information or record sought.

§1403.4 Times, places, and requirements
for Identification of Individuals making
requests,

The individual making written
requests for information or records
ordinarily will not be required to verify
that person’s identity. The signature
upon such requests shall be deemed to
be a certification by the requester that
he or she is the individual to whom the
record pertains, or the parent of a minor,
or the duly appointed legal guardian of
the individual to whom the record
pertains. The Privacy Act Officer,
however, may require such additional
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verification of identity in any instance
in which the Privacy Act Officer deems
it advisable.

§1403.5 Disclosure of requested
information to Individuals.

(a) The Privacy Act Officer shall,
within a reasonable period of time after
the date of receipt of a request for
information of records:

(1) Determine whether or not such
request shall be granted;

2) Notify the requester of the
determination, and, if the request is
denied, of the reasons therefor; and

(3) Notify the requester that fees for
reproducing copies of records may be
charged as provided in § 1403.10.

(b) If access to a record is denied
because the information therein has
been compiled by the Farm Credit
System Insurance Corporation in
reasonable anticipation of a civil or
criminal action proceeding, the Privacy
Act Officer shall notify the requester of
that person's right to judicial appeal
under 5 U.S.C. 552a(g).

(c)(1) If access to a record is granted,
the requester shall notify the Privacy
Act Officer whether the requested
record is to be copied and mailed to the
requester or whether the record is to be
made available for personal inspection.

(2) A requester who is an individual
may be accompanied by an individual
selected by the requester when the
record is disclosed, in which case the
requester may be required to furnish a
written statement authorizing the
discussion of the record in the presence
of the accompanying person.

(d) If the record is to be made
available for personal inspection, the
requester shall arrange with the Privacy
Act Officer a mutually agreeable time in
the offices of the Farm Credit System
Insurance Corporation for inspection of
the record.

§1403.6 Special procedures for medical
records.

Medical records in the custody of the
Farm Credit System Insurance
Corporation which are not subject to
Office of Personnel Management
regulations shall be disclosed either to
the individual to whom they pertain or
that person's authorized or legal
representative or to a licensed physician
named by the individual.

§1403.7 Request for amendment to
record.

(a) If, after disclosure of the requested
information, an individual believes that
the record is not accurate, relevant,
timely, or complete, that person may
request in writing that the record be
amended. Such a request shall be
submitted to the Privacy Act Officer and

shall identify the system of records and
the record or information therein, a brief
description of the material requested to
be changed, the requested change or
changes, and the reason for such change
or changes.

(b) The Privacy Act Officer shall
acknowledge receipt of the request
within 10 days (excluding Saturdays,
Sundays, and legal holidays} and, if a
determination has not been made,
advise the individual when that person
may expect to be advised of action taken
on the request. The acknowledgment
may contain a request for additional
information needed to make a
determination.

§1403.8 Agency review of request for
amendment of record.

Upon receipt of a request for
amendment of a record, the Privacy Act
Officer shall:

(a) Correct any portion of a record
which the indivicﬁxal making the
request believes is not accurate,
relevant, timely, or complete and
thereafter inform the individual in
writing of such correction, or

(b) Inform the individual in writing of
the refusal to amend the record and of
the reasons therefor, and advise that the
individual may appeal such
determination as provided in § 1403.9.

§1403.9 Appeal of an Initial adverse
determination of a request to amend a
record.

(a) Not more than 10 days (excluding
Saturdays, Sundays, and legal holidays)
after receipt by an individual of an
adverse determination on the
individual's request to amend a record
or otherwise, the individual may appeal
to the Chief Operating Officer, Farm
Credit System Insurance Corporation,
McLean, Virginia 22102-0826.

(b) The appeal shall be by letter,
mailéd or delivered to the Chief
Operating Officer, Farm Credit System
Insurance Corporation, McLean,
Virginia 22102-0826. The letter shall
identify the records involved in the
same manner they were identified to the
Privacy Act Officer, shall specify the
dates of the request and adverse
determination, and shall indicate the
expressed basis for that determination.
Also, the letter shall state briefly and
succinctly the reasons why the adverse
determination should be reversed.

(c) The review shall be completed and
a final determination made by the Chief
Operating Officer not later than 30 days
(excluding Saturdays, Sundays, and
legal holidays) from receipt of the
request for such review, unless the Chief
Operating Officer extends such 30-day
period for good cause. If the 30-day

period is extended, the individual shall
be notified of the reasons therefor.

(d) If the Chief Operating Officer
refuses to amend the record in
accordance with the request, the
individual shall be notified of the right
to file a concise statement setting forth
that person’s disagreement with the
final determination and that person's
right under 5 U.S.C. 552a(g)(1)(A) to a
judicial review of the final
determination.

(e) If the refusal to amend a record.as
requested is confirmed, there shall be
included in the disputed portion of the
record a copy of the concise statement
filed by the individual together with a
concise statement of the reasons for not
amending the record as requested. Such
statements will be included when
disclosure of the disputed record is
made to persons and agencies as
authorized under 5 U.S.C. 552a.

§ 1403.10 Fees for providing copies of
records.

Fees for providing copies of records
shall be charged in accordance with
§§1402.22 and 1402.24 of this chapter.

§1403.11 Criminal penaities.

Section 552a(1)(3) of the Privacy Act
(5 U.S.C. 552a(i)(3)) makes it a
misdemeanor, subject to a maximum
fine of 5,000, to knowingly and
willfully request or obtain any record
concerning any individual from an
agency under false pretenses. Sections
552a(i)(1) and (2) of the Act (5 U.S.C.
552a(i)(1), (2)) provide penalties for
violation by agency employees of the
Act or regulations established
thereunder.

Dated: May 5, 1994.
Nan P, Mitchem,

Acting Secretary to the Board, Farm Credit
System Insurance Corporation.

[FR Doc. 94-11464 Filed 5-12-94; 8:45 am|
BILLING CODE 6710-01-#

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. $4-AS0-8]
Proposed Establishment of Class E
Airspace; Thomaston, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Thomaston,
Georgia. A Non-Directional Beacon

(NDB) Runway 30 Standard Instrument
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Approach Procedure (SIAP) for the
Thomaston-Upson County Airport has
recently been developed. Controlled
airspace extending upward from 700
feet above the surfgace of the earth is
needed for instrument flight rules (IFR)
operations when utilizing this SIAP,
The intended effect of this proposal is
to provide adequate Class E airspace for
[FR operators executing the developed
SIAP, If approved, the operating status
of the airport would change from VFR
operations to include IFR operations
concurrent with publication of the
SIAP,
DATES: Comments must be received on
or before July 5, 1894,
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
94-AS0-8, Manager, System
Management Branch, ASO-530, P.O.
Box 20636, Atlanta, Georgia 30320.
The official docket may be examined
in the Office of the Assistant Chief
Counsel for Southern Region, room 530,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone {404) 305~
5200,
FOR FURTHER INFORMATION CONTACT:
Robert L. Shipp, Jr., Airspace Section,
System Management Branch, Air Traffic
Division, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone {404)
305-5591.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No, 94—
ASO-8." The postcard will be date/time
stamped and returned to the
commenter, All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this

notice may be changed in the light of
comments received. All comments
submitted will be available for
examination in the Office of the
Assistant Chief Counsel for Southern
Region, room 530, 1701 Columbia
Avenus, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’S

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
System Management Branch (ASO-530),
Air Traffic Division, P.0. Box 20638,
Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Thomaston,
Georgia. The intended effect of this
proposal is to provide adequate Class E
airspace for IFR operators executing the
NDB Runway 30 SIAP to serve the
Thomaston-Upson County Airport. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace areas are published in
Paragraph 6005 of FAA Order 7400.9A
dated June 17, 1993 and effective
September 16, 1993 which is
incorporated by reference in CFR 71.1
effective September 16, 1993. The Class
E airspace cFeslgnation listed in this
document would be published
subsequently in the Order. If approved,
the operating status of the airport would
be changed from VFR operations to
include IFR operations concurrent with
publication of the SIAP.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current, It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is 0 minimal.
Since this is a routine matter that will

only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—{AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 8565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69,

§71.1 [AMENDED]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.0A,
Airspace Designations and Reporting
Points, dated June 17, 1993 and effective
September 16, 1993, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * L3 " *

ASO GA E5 Thomaston, GA [New]

Thomaston-Upson County Airport, GA

(lat. 32°57°17"'N, long. 84°11°14”W)
Yates NDB

(lat. 32°55’09"N, long. 84°11'14"W)

That airspace extending upward from 700
feet above the surface of the earth within a
6.5-mile radius of the Thomaston-Upson
County Airport and within 2.0 miles each
side of the 124° bearing from the Yates NDB,
extending from the 6.5-mile radius to 7 miles
southeast of the NDB.

* - L] " *

Issued in College Park, Georgia, on May 2,
1994.
Walter E. Denley,
Acting Manager, Air Traffic Division,
Southern Region.
[FR Doc. 94-11725 Filed 5-12-94; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[1A-23-94]
RIN 1545-AS65

Influencing Legislation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
aud notice of public hearing.

SUMMARY: This document contains
proposed regulations defining the
phrase “influencing legislation for
purposes of the deduction disallowance
for certain amounts paid or incurred in
connection with influencing legislation.
These regulations are necessary because
of changes made to the Internal Revenue
Code by the Omnibus Budget
Reconciliation Act of 1993. These rules
will assist businesses and certain tax-
exempt organizations in complying with
the Internal Revenue Code. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written comments must be
received by July 12, 1994. Outlines of
topics to be discussed at the public
hearing scheduled for Monday,
September 12, 1994, at 10 a.m. must be
received by Monday, August 22, 1994.
ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R (IA-23-94), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:T:R (IA-23-94),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. The public hearing
will be held in the Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the hearing, Carol Savage,
Regulations Unit, 202-622-7190;
concerning the regulations, James M.
Guiry, 202-622-1585 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
Income Tax Regulations under section
162(e) of the Internal Revenue Code of
1986 (Code), as amended by section
13222 of the Omnibus Budget
Reconciliation Act of 1993 (OBRA 1993)
(107 Stat. 477). These proposed
regulations relate to the definition of

“influencing legislation’. On December
27, 1993, a notice of proposed
rulemaking (IA-57-93) was published
in the Federal Register (52 FR 68330)
concerning the rules for allocating costs
to certain activities, including
influencing legislation.

Section 13222 of OBRA 1993
amended section 162(e) of the Code,
concerning the deductibility of certain
lobbying and political expenditures. As
amended, section 162(e)(1)(A) denies a
deduction for amounts paid or incurred
in connection with influencing
legislation. However, certain lobbying
expenditures relating to local legislation
are not subject to section 162(e)(1)(A). In
addition, section 162(e)(1)(D) denies a
deduction for any amount paid or
incurred in connection with influencing
certain federal executive branch
officials. Section 162(e)(1)(B) and (C)
continues the rules disallowing business
deductions for amounts paid or incurred
in connection with grassroots lobbying
and participation in political
campaigns.

Section 162(e)(4)(A) defines
“influencing legislation" as “‘any
attempt to influence any legislation
through communication with any
member or employee of a legislative
body, or with any government official or
employee who may participate in the
formulation of legislation.” Section
162(e)(5)(C) provides that *‘(ajny amount
paid or incurred for research for, or
preparation, planning, or coordination
of, any activity described in paragraph
(1) [including ‘influencing legislation’]
shall be treated as paid or incurred in
connection with such activity.” The
legislative history of the amendment to
section 162(e) indicates that attempts to
influence legislation should be
distinguished from “mere monitoring"
of legislative activities. The legislative
history further provides, however, that
if a taxpayer monitors legislation and
subsequently attempts to influence that
or similar legislation, the monitoring
activity should generally be treated as
“in connection with” the attempt to
influence legislation (and, therefore, the
costs relating to that monitoring activity
would be non-deductible).

Section 4911, relating to the excise tax
on certain lobbying activities of certain
electing public charities, contains a
definition of “influencing legislation”
that is essentially identical (as it relates
to direct, as opposed to grassroots,
lobbying) to the definition of that term
in section 162(e)(4)(A). Because of this
similarity, these proposed regulations
adopt rules that are similar to the rules
applicable to direct lobbying
communications under § 56.4911—
2(b)(1). However, section 162(e) differs

from section 4911 in certain material
respects. For example, section
4911(d)(2) contains exceptions to the
term “influencing legislation,” while
section 162(e)(4) does not. Moreover,
these proposed regulations under
section 162(e) and the regulations under
section 4911 differ in some respects due
to the nature of charitable organizations
described in section 501(c)(3) as
compared to, for example, organizations
described in section 501(c)(6) and for-
profit entities. Accordingly, taxpayers
should not infer that these proposed
regulations reflect an interpretation of
section 4911 or the regulations
thereunder.

Discussion of Selected Considerations

The proposed regulations define
“influencing legislation" in the same
terms as the statutory definition in
section 162(e)(4)(A), which requires a
“communication’ with a government
official or employee. With respect to
that communication, the proposed
regulations adopt rules similar to the
rules in the section 4911 regulations.
Those rules require that the
communication refer to specific
legislation and reflect a view on that
legislation. This approach was believed
to be more appropriate than a general
facts and circumstances analysis
because it provides reasonably objective
criteria for determining whether an
attempt to influence legislation has been
made.

The proposed regulations also provide
rules for determining which activities
support a lobbying communication and,
therefore, are considered part of the
attempt to influence legislation. The
principal issue in this regard is whether
the mere fact that an activity is used in
some manner to support a lobbying
communication should be sufficient to
treat that activity as part of the attempt
to influence legislation. This approach
has been referred to by some
commentators as a “‘lookback” rule, in
that lobbying activities would be
identified solely by “looking back’ from
the lobbying communication to those
activities which supported it. While a
lookback approach would appear to be
consistent with the legislative history,
numerous comments suggested that the
administrative burdens associated with
a lookback rule could be onerous,
particularly if the period of the lookback
were long or unlimited. Accordingly,
these comments recommended that a
lookback rule not be adopted, or, if
adopted, that it be limited to a brief
period of time. Some of the comments
suggested that an appropriate period of
time may be six months, by analogy to
the limited lookback rule applicable to
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certain grassroots lobbying activities
under the section 4911 regulations.

Upen consideration of the statute, its
legislative history, and the comments
received, it was concluded that a
lookback rule would not be appropriate.
Instead, the proposed regulations
provide that only those activities
engaged in for the purpose of making or
supporting a lobbying communication
will be treated as a lobbying activity.
T'his approach strikes an appropriate
balance between taxpayers’ need for
greater contemporaneous certainty
regarding whether a particular activity
may be treated as a lobbying activity,
and Congress' objective of not allowing
a deduction for lobbying activities.

I'reasury and the IRS view the
legislative history on this point as
voicing a concern that taxpayers may
attempt to abuse an intent- or purpose-
based rule by labelling their lobbying
activities as “'mere monitering,” To
protect against that potential abuse,
while also providing greater certainty
regarding those activities that are less
likely to be lobbying activities, the
proposed regulations provide
presumptions regarding the purpose for
engaging in certain activities.

Because the temporal connection
between the lobbying communication
and the related activity is an important
factor in assessing whether the related
activity was engaged in for the purpose
of supporting the lobbying
communication, the presumptions turn
to a considerable extent on whether the
activity occurred during the taxable year
in which the lobbying communication
was made or the immediately preceding
year. It was believed that the mere
closing of the annual accounting period
was insufficient, in some cases, to affect
this temporal connection, and,
consequently, that the presumption
would need to operate in more than one
annual accounting period. Thus it was
believed that the presumption period
was an appropriate period during which
to treat this temporal connection as
indicating (rebuttably) the purpose for
engaging in the activity without creating
significant difficulties for taxpayers in
determining, at the time they file their
returns, whether the presumption is
likely to operate with respect to that
activity.

The );;roposed regulations also address
those supporting activities that are
engaged in for both lobbying and non-
lobbying purposes. In this connection,
some of the comments have suggested
that a principal or primary purpose test
be adopted. Under this approach, an
activity would be treated as influencing
legislation if the principal or primary
purpose for engaging in that activity was

to make or support a lobbying
communication, even if the activity was
engaged in for other, non-lobbying
purposes as well. Conversely, an
activity would be treated as not
involving lobbying if the principal or
primary purpose for engaging in that
activity was a non-lobbying purpose,
even though a substantial purpose of the
activity was to support lobbying.

After consideration, these suggestions
have not been adopted. Instead, the
proposed regulations require an activity
that is engaged in for both lobbying and
nen-lobbying purposes to be treated as
engaged in partially for a lobbying
purpose.and partially for a non-lobbying
purpose. This division of the activity
must result in a reasonable allocation of
costs to influencing legislation under
§1.162-28. This allocation approach
was adopted rather than a principal or
primary purpose test because a
principal/primary purpose test does not
avoid the necessity of determining the
various purposes for engaging in an
activity and weighing the relative
importance of those purposes, and
because it has a substantial “cliff”’ effect
that an allocation approach does not. In
those situations where the taxpayer has
substantial lobbying and non-lobbying
purposes, the results under a principal/
primary purpose test would differ
dramatically depending on one's views
as to which of the purposes is dominant.
As aresult, Treasury and the IRS have
serious concerns whether that test could
be administered responsibly and fairly.
Finally, nothing in section 162(e) or its
legislative history indicates that
Congress intended to treat activities
engaged in for a substantial lobbying
purpose as outside the scope of 162(s).

Consideration was also given to
treating an activity as influencing
legislation if any substantial purpose for
the activity is lobbying. Treasury and
the IRS believe it generally would be
easier to establish a substantial purpose
for engaging in an activity, rather than
examining all of the purposes to
establish a principal/primary purpose.
As a result, this approach would be
easier to administer than a principal/
primary purpose test. Moreover, a
substantial purpose test would appear to
be more consistent with Congressional
intent to treat as influencing legislation
those activities that in fact support a
lobbying communication than would a
principal/primary purpose test.
However, Treasury and the IRS are
concerned that this approach could be
considerably over-inclusive, in that
some activities engaged in
predominantly for non-lobbying
purposes would be treated entirely as
non-defiuctible lobbying activities. The

IRS invites comments, however,
whether this approach would be more
appropriate than the rule in the
proposed regulations.

Finally, to provide taxpayers greater
certainty and relief from burdensome
recordkeeping regarding certain
relatively minor, recurring activities, the
proposed regulations treat certain
activities as engaged in solely for non-
lobbying purposes.

Explanation of Provisions

Under the proposed regulations, as
under section 162(g)(4)(A), “influencing
legislation’ means any attempt to
influence any legislation through a
lobbying communication with any
member or employee of a legislative
body or any government official or
employee (other than a member or
employee of a legislative body) who
may participate in the formulation of
the legislation that the taxpayer desires
to influence. A lobbying communication
is a communication that either (i) refers
to specific legislation and reflects a view
on that legislation, or.(ii) clarifies,
amplifies, modifies, or provides support
for views reflected in a prior lobbying
communication. Specific legislation
includes both legislation that has
already been introduced in a legislative
body and a specific legislative proposal
that the taxpayer either supports or
opposes.

An attempt to “influence legislation™
means the lobbying communication and
all activities, such as research,
preparation, and other background
activities, engaged in for a purpose of
making or supporting the lobbying
communication. Whether an activity is
engaged in for this purpose is
determined based on all the facts and
circumstances.

If a taxpayer engages in an activity
both for a lobbying purpose and for
some non-lobbying purpose, the
taxpayer must treat the activity as
engaged in partially for a lobbying
purpose and partially for a non-lobbying
purpose. This division of the activity
must resulit in a reasonable allocation of
costs to influencing legislation under
§1.162-:28. A taxpayer’s allocation to
influencing legislation of only the
incremental amount of costs that would
not have been incurred but for the
lobbying purpose generally is not
reasonable. Similarly, an allocation
based on the number of purposes for
engaging in an activity without regard to
their relative importance also generally
is not reasonable.

The proposed regulations presume
that if an activity relating to a lobbying
communication was engaged in fora
non-lobbying purpose prior to the first
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taxable year preceding the taxable year
in whic.g the lobbying communication is
made, that activity was engaged in for
all periods solely for that non- lobbying
purpose. The Commissioner can rebut
this presumption in part (it cannot be
rebutted entirely because the
presumption onIK operates if the
taxpayer establishes that the activity has
been engaged in for a non-lobbying
purpose) by establishing that the
activity was also engaged in for the
purpose of making or supporting a
lobbying communication. Thus, for
example, if a taxpayer regularly
condugcts an activity in the ordinary
course of its business operations
beginning at least two taxable years
before the taxable year in which the
lobbying communication is made, it
would be presumed that the continuing
activity was not engaged in to support
the lobbying communication, even
during the taxable year in which the
lobbying communication is made (and
the preceding taxable year). In this
regard, it is expected that whether a
course of conduct spanning a period of
time is a single activity will be
determined based on all the facts and
circumstances. In particular, it is
expected that a substantial change in the
way an activity is conducted will result
in the revised activity being considered
a separate activity from the earlier
conduct of the activity.

The proposed regulations also

resume that if an activity relating to a
obbying communication was engaged
in during the same taxable year as the
communication is made or in the
immediately preceding taxable year, and
is not within the presumption described
in the preceding paragraph, that activity
was engaged in for the sole purpose of
making or supporting that
communication. The taxpayer may rebut
this presumption (in whole or part) by
establishing that the activity was
engaged in (entirely or partiaily) for a
non-lobbying purpose. If, during the
same taxable year, the taxpayer
commences an activity that relates
directly to the subject matter of specific
legislation (then in existence) and
makes a lobbying communication with
respect to that legislation, it is expected
that the taxpayer generally will be
unable to rebut the presumption.

The proposed regulations treat certain
activities as engaged in without a
purpose of making or supporting a
lobbying communication. These
activities consist of performing an
activity for purposes of complying with
the requirements of any law, reading
any general circulation publications, or
viewing or listening to other mass media
communications available to the general

public. In addition, if, prior to
evidencing a purpose to influence
specific legislation (or similar
legislation), a taxpayer determines the
existence or procedural status of that
legislation; determines the time, place,
and subject of any hearing to be held by
a legislative body with respect to that
legislation; or prepares routine, brief
summaries of the provisions of that
legislation, the taxpayer is treated as
engaging in that activity without a
rurpose of making or supporting a
obbying communication.

The proposed regulations provide a
special rule for so- called “paid
volunteers.” If, for the purpose of
making or supporting a lobbying
communication, one taxpayer uses the
services or facilities of a second
taxpayer and does not compensate the
second taxpayer for the full cost of the
services or facilities, the purpose and
actions of the first taxpayer are imputed
to the second taxpayer. Thus, for
example, if a trade association uses the
services of a member's employee, at no
cost to the association, to conduct
research or similar activities to support
the trade association’s lobbying
communication, the trade association’s
purpose and actions are imputed to the
member. As a result, the member is
treated as influencing legislation with
respect to the employee's work in
support of the trade association's
lobbying communication. The proposed
regulations also provide a general anti-
avoidance rule.

The regulations are proposed to be
effective for amounts paid or incurred
on or after May 13, 1994. Taxpayers will
be required to adopt a reasonable
interpretation of section 162(e)(1)(A) for
amounts paid or incurred prior to this
date.

Modification of 1993 Proposed
Regulations

On December 27, 1993, the IRS issued
a notice of proposed rulemaking (IA-
57-93) concerning the allocation of
costs to lobbying activities. Section
1.162-28(g)(3) of those proposed
regulations provides a general rule for
determining whether a meeting with
certain specified government officials or
employees constitutes a lobbying
activity (a term that includes
influencing legislation). Because the
proposed regulations contained in this
document provide rules for determ:ning
whether a taxpayer is engaged in
influencing legislation, the IRS will
amend § 1.162- 28(g)(3), when it is
promulgated as a final regulation, to
conform that provision to these

proposed regulations. As a result,
whether sponsoring or attending a

meeting constitutes influencing
legislation will be determined under the
rules which are the subject of these
proposed regulations. Thus, for
example, if a taxpayer attends a speech
by a legislator at which specific
legislation is discussed, the taxpayer
will not necessarily be considered to be
influencing legislation unless the
taxpayer makes a communication with
the legislator which refers to specific
legislation and reflects a view on that
legislation. However, if the taxpayer
makes a lobbying communication with
respect to that legislation (or similar
legislation) within the same or the
succeeding taxable year, the
presumptions provided in these
proposed regulations will apply.

Grass Roots Lobbying

The proposed regulations do not
address grass roots lobbying. Although
the proposed z%ulations provide a
definition of influencing legislation that
is similar to the definition of direct
lobbying communication under the
section 4911 regulations, it should not
be inferred that the IRS will adopt the
definition of grassroots lobbying
communication under the section 4911
regulations for purposes of section :
162(e)(1)(C). As noted above, the prior
law rules disallowing business
deductions for expenses for grassroots
lobbying and participation in political
campaigns remain in effect under OBRA
1993.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefors, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, a copy of this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and

copying.
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A public hearing has been scheduled
for Monday, September 12, 1994, at 10
a.m. in the Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC. Because
of access restrictions, visitors will not be
admitted beyond the building lobby
more than 15 minutes before the hearing
starts,

The rules of 26 CFR 601,601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
written comments by July 12, 1994, and
submit an outline of the topics to be
discussed and the time to be devoted to
each topic (a signed original and eight
(8) copies) by Monday, August 22, 1994.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafling Information

The principal author of these
regulations is James M. Guiry, Office of
Assistant Chief Counsel (Income Tax
and Accounting), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows: .

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.162-29 is added to
read as follows:

§1.162-29 Influencing legisiation.

(a) Scope. This section provides rules
for determining what is influencing
legislation for purposes of section
162(e)(1)(A). Paragraph (b) of this
section provides the general rule and
necessary definitions for determining
whether a taxpayer is influencing
legislation. Paragraph (c) of this section
provides rules for determining whether
a purpose of an activity is to make or
support a lobbying communication
which constitutes influencing
legislation. Paragraph (d) of this section
provides a special rule relating to the

use by one taxpayer of the services or
facilities of another taxpayer in
connection with a lobbying
communication. Paragraph (e) of this
section provides a general anti-
avoidance rule. Paragraph (f) of this
section provides the effective date. See
section 162(e)(2) and § 1.162-20(c) for
exceptions relating to certain local
legislation. These rules are not intended
to be applied for purposes of section
4911 and the regulations thereunder.
See section 4911 and §§ 56.4911-1
through 56.4911-10 for rules relating to
excise tax on lobbying activities of
certain electing public charities.

(b) Influencing legislation—(1)
Definitions. For purposes of section
162(e) and this section—

(i) Influencing legislation. Influencing
legislation means any attempt to
influence any legislation through
communication (other than any
communication compelled by subpoena,
or otherwise compelled by Federal or
State law) with—

(A) Any member or employee of a
legislative body; or

(B) Any government official or
employee (other than a member or
employee of a legislative body) who
may participate in the formulation of
the legislation which the taxpayer
desires to influence.

(ii) Communication. For purposes of
paragraph (b)(1)(i) of this section, the
term communication is limited to any
communication (referred to as a
lobbying communication) that—

(A) Refers to specific legislation and
reflects a view on that legislation; or

(B) Clarifies, amplifies, modifies, or
provides support for views reflected in
a prior communication satisfying the
requirements of paragraph (b)(1)(ii)(A)
of this section.

(iii) Attempt to influence legislation.
An aftempt to influence legislation
means the lobbying communication and
all activities, such as research,
preparation, and other background
activities, engaged in for a purpose of
making or supporting the lobbying
communication. See paragraph (c) of
this section for rules for determining the
purpose or purposes for engaging in an
activity.

(iv) Legislation. Legislation includes
action with respect to Acts, bills,
resolutions, or other similar items by-the
Congress, any state legislature, any local
council, or similar governing body.
Legislation includes a proposed treaty
required to be submitted by the
President to the Senate for its advice
and consent from the time the
President’s representative begins to
negotiate its position with the

prospective parties to the proposed
treaty.

(v) Specific legislation. Specific
legislation includes both legislation that
has already been introduced in a
legislative body and a specific
legislative proposal that the taxpayer
either supports or opposes.

(vi) Action. For purposes of paragraph
(b)(1)(iv) of this section, the term action
is limited to the introduction,
amendment, enactment, defeat, or
repeal of Acts, bills, resolutions, or
similar items.

(vii) Legislative and administrative
bodies. Legislative body does not
include executive, judicial, or
administrative bodies. Administrative
bodies include school boards, housing
authorities, sewer and water districts,
zoning boards, and other similar
Federal, State, or local special purpose
bodies, whether elective or appointive.

(2) Examples. The provisions of this
paragraph (b) are illustrated by the
following examples:

Example 1. Taxpayer P’s employee, A, is
assigned to approach members of Congress to
gain their support for a pending bill. A drafts
and P prints a position letter on the bill, P
distributes the letter to members of Congress.
Additionally, A personally contacts several
members of Congress or their staffs to seek
support for P's position on the bill. The letter
and the personal contacts are lobbying
communications. Therefore, P is influencing
legislation.

Example 2. Taxpayer R is invited to
provide testimony at a congressional
oversight hearing concerning the
implementation of The Financial Institutions
Reform, Regovery, and Enforcement Act of
1989. Specifically, the hearing concerns a
proposed regulation increasing the threshold
value of commercial and residential real
estate transactions for which an‘appraisal by
a state licensed or certified appraiser is
required. In its testimony, R states that it is
in favor of the proposed regulation. Because
R does not refer to any specific legislation or
reflect a view on any such legislation, R has
not made a lobbying communication.
Therefore, R is not influencing legislation.

Example 3. State X enacts a statute that
requires the licensing of all day-care
providers. Agency B in State X is charged
with writing rules to implement the statute.
After the enactment of the statute, Taxpayer
S sends a letter to Agency B providing
detailed proposed rules that S recommends
Agency B adopt to implement the statute on
licensing of day-care providers. Because the
letter to Agency B neither refers to nor
reflects a view on any specific legislation, it
is not a lobbying communication. Therefore,
S is not influencing legislation.

Example 4. Taxpayer T proposes to a State
Park Authority that it purchase a particular
tract of land for a new park. Even if T's
proposal would necessarily require the State
Park Authority eventually to seek
appropriations to acquire the land and
develop the new park, T has not made a
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lobbying communication because there has
been no reference to, nor any view reflected
on, any specific legislation. Therefore, T's
proposal is not influencing legislation.

Exomple 5. (i) Taxpayer U prepares a paper
that asserts that lack of new capital is hurting
State X's economy. The paper indicates that
State X residents either should invest more
in local businesses or increase their savings
so that funds will be avzilable to others
interested in making investments. U forwards
a summary of the unpublished paper to
le:.,islators in State X with a cover letter that
states in part:

You must take action to improve the
availability of new capital in the state.

(ii) Because neither the summary nor the
cover letter refers to any specific legislative
Froposal forwarding the summary to

-gislators in State X is not a lobbying
communication. Therefore, U is not
influencing legislation.

(iii) Q, a member of the legislature of State
X, calls taxpayer U to request a copy of the
unpublished paper from which the summary
was prepared. U forwards the paper with a
cover letter that simply refers to the enclosed
materials. Because U's letter to Q and the
unpublished paper do not refer to any
specific legislation or reflect a view on any
such legislation, the letter is not a lobbying
communication. Therefore, U is not
influencing legislation.

Example 6. (i) Taxpayer V prepares a paper
that asserts that lack of new capital is burting
the national economy. The paper indicates
that lowering the capital gains rate would
increase the availability of capital and
increase tax receipts from the capital gains-
tax. V forwards the paper to its
representatives in Congress with a cover
letter that says, in part:

| urge you to support a reduction in the
capital gains tax rate.

{ii) V's communication is a lobbying
communication because it refers to and
reflects a view on a specific legislative
proposal that V supports (i.e e% owering the
capital gains rate). Therefare, V is influencing
legislation.

Exaomple 7. Taxpayer W, based in State A,
notes in a letter to a legislator of State A that
State X has passed a bill that accomplishes
a stated purpose and then says that State A
should pass such a bill. No such bill has been
introduced into the State A legislature. The
communication is a lobbying communication

- because it refers to and reflects a view on a
specific legislative proposal that W supports.
Therefore, W is influencing legislation.

Example 8. (i) Taxpayer Y represents citrus
fruit growers. Y writes a letter to a Senator
discussing how pesticide O has benefited
citrus fruit growers and disputing problems
linked to its use. The letter discusses a bill
pending in Congress and states in part:

This bill would prohibit the use of
pesticide O. If citrus growers are unable to
use this pesticide, their crop yields will be
severely reduced, leading to higher prices for
consumers and lower profits, even
bankruptcy, for growers.

(ii) The communication is a lobbying
communication because it refers to and
reflects a view on specific legislation.
Therefore, Y is influencing legislation.

Example 9. (i) B, the president of Taxpayer
Z, an insurance company, meets with Q, who
chairs the X state legislature’s committee
with jurisdiction over laws regulating
insurance companies, to discuss the
possibility of legistation to address current
problems with surplus-line companies. B
recommends that legislation be introduced
that would create minimum capital and
surplus requirements for surplus-line
companies and create clearer guidelines
concerning the risks that surplus-line
companies can insure. B's discussion with Q
is a lobbying communication because B refers
to and reflects a view on a specific legislative
proposal that Z supports. Therefore, Z is
influencing legislation.

(i1) Q is not convinced that the market for
surplus-line companies is substantial enough
to warrant such legislation and requests that
B provide information on the amount and
types of risks coveréd by surplus-line
companies. After the meeting, B has
employees of Z prepare estimates of the
percentage of property and casualty
insurance risks handled by surplus-line
companies. B sends the estimates with a
cover letter that simply refers to the enciosed
materials. Although B's follow-up letter to Q
does not refer to specific legislation or reflect
a view on such legislation, B's letter supports
the views reflected in the earlier
communication. Therefore, the letter is a
lobbying communication and Z is
influencing legislation.

(c) Purpose for engaging in an
activity—{1) In general. The purpose or
purposes for which a taxpayer engages
in an activity are determined based on
all the facts and circumstances.

(2) Multiple purposes. If a taxpayer
engages in an activity both for the
purpose of making or supporting a
lobbying communication and for some
non-lobbying purpose, the taxpayer
must treat the activity as engaged in
partially for a lobbying purpose and
partially for a non-lobbying purpose.
This division of the activity must result
in a reasonable allocation of cests to
influencing legislation. See §1.162-28
(allocation rules for certain
expenditures to which section 162{e)(1)
applies). A taxpayer's treatment will, in
general, not result in a reasonable
allocation if it allocates to influencing
legislation—

Eii) Only the incremental amount of
costs that would not have been incurred
but for the lobbying purpose; or

(ii) An amount based on the number
of purposes for engaging in that activity
without regard to the relative
importance of those purposes.

3) Presumption o}) non-lobbying
purpose. If an activity.relating to a
lobbying communication is engaged in
for a non-lobbying purpese prior to the
first taxable year preceding the taxable
year in which the communication is
made, the activity is presumed to be
engaged in for all periods selely for that

non-lobbying purpose. The
Commissioner can rebut this
presumption in part by establishing that
the activity was also engaged in for a
lobbying purpose. See paragraph (e}(2)
of this section relating to an activity
engaged in for multiple putposes.

(4) Presumption of lobbying purpose.
If an activity relating to a lobbying
communication is engaged in during the
same taxable year as the communication
is made or the immediately preceding
taxable year, and is not within the
presumption in paragraph (c)(3) of this
section, the activity is presumed to be
engaged in for the sole purpose of
making or supporting the lobbying
communication. A taxpayer can rebut
the presumption (in whole or part} by
establishing that the activity was
engaged in (entirely or partially) for a
non-lobbying purpose. See paragraph
(€){2) of this section relating to an
activity engaged in for multiple
purposes. If, during the same taxable
year, the taxpayer commences an
activity that relates directly to the
subject matter of specific legislation
(then in existence) and makes a
lobbying communication with respect to
that Yegrslanon it is expected that the
taxpayer generally will be unable to
rebut the presumption.

(5) Activities treated as having no
purpose to influence legislation. A
taxpayer that engages in any of the
following activities is treated as having
done so without a purpose of makingor
supporting a lobbying communication—

(pFPnor to evidencing a purpose to
influence any specific legislation
referred to in this paragraph (e}5)(i) (A)
or (B) (or similar legislation}—

(A) Determining t g?\e existence or
procedural status of specific legislation,
or the time, place, and subject of any
hearing to be held by a legislative body
with respect to specific legislation; or

(B) Preparing routine, brief summaries
of the provisions of specific legislation.

(ii) Performing an activity for
purposes of complying with the
requirements of any law.

(1ii) Reading any general circulation
publications or viewing or listening to
other mass media communications
available to the general public.

(6) Examples. The provisions of this
paragraph (c] are illustrated by the
following examples:

Example 1. In 1995, Agency F issues
proposed regulations relating to the business
of Taxpayer W, a calendar year taxpayer.
There is no specific legislation during 1995
that is similar to the regulatory proposal. W
undertakes a study of the impact of the
proposed regulations on its business. W
incorporates the results of that study in
comments sent to Agency F in 1995. In 1996,
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legislation is introduced in Congress that is
si;m'lar to the regulatory proposal. W writes
a letter to Senator P stating that it opposes
the proposed legislation. With the letter, W
encloses a copy of the comments it sent to
Agency F. W’s letter to Senator P refers to
and reflects a view on specific legislation and
therefore is a lobbying communication.
Because W used the results of its study of the
impact of the proposed regulations in its |
letter to Senator P in the taxable year
following the taxable year the study was
conducted, it is presumed under paragraph
(c)4) of this section that W engaged in the
study for the sole purpose of making or
supporting that lobbying communication.
Based on these facts, however, W can rebut
the presumption entirely by showing that its
sole purpose for undertaking the study was
to comment on the proposed regulations.
Example 2. In the ordinary course of its
business, Taxpayer Y, a calendar year
manufacturing company, regularly keeps
records of electricity consumption in its
manufacturing process. Y has kept such
records since 1970, the year in which Y
began business, in order to track the cost of
its manufacturing process. In 1995, the
governor of State Q proposes a budget that
includes a sales tax on electricity. Using its
records of electricity consumption, Y
estimates the additional costs that the budget
proposal would impose upon its business. In
the same year, Y writes to members of the
state legislature and explains that it opposes
the increased sales tax, In its letter, Y
includes its estimate of the costs that the
sales tax would impose on its business. The
letter is a lobbying communication (because
it refers to and reflects a view on specific
legislation, the governor's proposed budget).
Both the recordkeeping activities and the
activity of estimating additional costs under
the proposed sales tax relate to the lobbying
communication because Y used the records
to make the estimates, and Y used the
estimates in its opposition to the governor’s
proposal. However, Y had a non-lobbyiag
purpose for keeping the records and engaged
in that activity prior to the first taxable year
preceding the taxable year in which it made
the lobbying communication. Therefore,
under paragraph {c)(3) of this section, it is
presumed that Y kept these records solely for
@ non-lobbying purpose during all periods.
Based on these facts, the Commissioner
cannot rebut the presumption. In contrast, it
is presumed, under paragraph (c)(4) of this
section, that Y estimated the additional costs
it would incur under the proposal solely to
make or support the dobbying
communication, because the activity
menced in the same taxable year as the
lobbying communication was made. Based
on these facts, because Y estimated its
additional costs under the budget proposal to
support the lobbying communication, Y
Canaot rebut the presumption as it relates to
this activity,
Example 3. In 1995, a Senator in the State
Q legislature announces her intention to
mtroduce legislation 10 require health
insurers to cover a particular medical
procedure in all policies sold in the state.
faxpayer Y, & calendar year taxpayer, has
diiferent policies for two groups of

employees, one of which covers the
procedure and one of which does not. After
the bill is introduced. Y's legislative affairs
staff asks Y's human resources staff to track
claims for the procedure that are allowed, in
order to estimate the additional cost of
requiring the coverage under both policies. In
1996, Y's legislative affairs staff prepares a
study estimating Y's increased costs based on
the results of tracking, in 1995, the claims
made. Also in 1996, Y writes to members of
the state legislature and explains that it
opposes the «change in insurance
coverage based on the study. The letteris a
lobbying communication (because it refers to
and reflects a view on specific legislation).
Both the activity of tracking the claims and
the activity of estimating Y's additional costs
under the proposed legisiation relate 1o the
lobbying communication because they are
used to support that communication. 1t is
presumed, under paragraph [c){4) of this
section, that Y engaged in 1996 in the activity
of estimating the additienal costs it would
incur under the proposal solely to make or
support the lobbying communication,
because the activity commenced in the same
taxable year as the lobbying communication.
Based on these facts, Y cannot rebut the
presumption as it relates to this activity.
Further, because Y did not regularly track
these claims before 1995, it is presumed,
under paragraph (c)(4) of this section, that Y
engaged in 1995 in the activity of tracking
these claims solely to make or support the
lobbying communication. Based on these
facts, because Y tracked these claims to
support the lobbying communication, Y
cannot rebut the presumption.

Example 4. After several years of
developmental work under various contracts,
in 1997, Taxpayer A, a calendar year
aerospace company, contracts with the
Department of Defense {DOD) to produce a
prototype of a new generation military
aircraft. A is aware that DOD will be able to
fund the contract only if Congress
appropriates an amount for that purpose in
the upcoming appropriations process. In
1998, A conducts simulation tests of the
aircraft and revises the specifications of the
aircraft’s expected performance capabilities,
as required under the contract. A submits the
results of the tests and the revised
specifications to DOD. In 1999, Congress
considers legislation to appropriate funds for
the contract. In that connection, A
summarizes the results of the simulation tests
and of the aircraft's expected performance
capabilities, and submits the summary to
interested members of Congress with a cover
letter that encourages them to su
appropriations of funds for the contract. The
letter isa lobbying communication {because
it refers to specific legisiation (i.e.,
appropriations) and requests passage). The
described activities in 1998 and 1999 relate
to that lobbying communication and,
therefore, are presumed, uader paragraph
{c)(4) of this section, to be for the sole
purpose of maKing or supporting that
communication. Based on these facts, A
cannot rebut the presumption as it relates to
the summary prepared specifically for that
communication. However, because A
conducted the tests and revised the

specifications to comply with its production
contract with DOD, A can rebut the
presumption as it relates to those activites.

Example 5. C, president of Taxpayer W,
travels to the state capital to attend a two-day
conference on new manufacturing processes.
C plans to spend a third day in the capital
meeting with state legislators to explain why
W opposes a pending bill unrelated to the
subject of the conference. C's staff prepares
a briefing book on the pending bill for C's use
in meetings with the state legislators.
Because the meetings with the legislators will
be lobbying communications [because C will
refer to and reflect a view on specific
legislation), C's travel and the preparation of
the briefing book are presumed to be solely
for the purpose of making or supporting the
lobbying communications. Based on these
facts, W cannot rebut the presumption as it
relates to the preparation of the briefing boak,
but can partially rebut the presumption as it
relates to C's travel by demonstrating that the
travel was engaged in both for lobbying and
non-lobbying purposes. As a result, under
paragraph (c){(2) of this section, W must
reasonably allocate C's travel between
attending the conference and meeting with
the state legislators.

Exagple 6. In 1995, Taxpayer ¥ comments
on proposed EPA regulations and
successfully contests their validity on
constitutional grounds in litigation. In 1997,
Senator N introduces environmental
legislation. whith F believes to be
unconstitutional on the same grounds as the
previously proposed and defeated
regulations. F sends some of the documents
it prepared in 1995 to Senator N's staff with
a cover letter indicating that F opposes the
environmental legislation. The letter to
Senator N refers to and reflects a view on
specific legislation and thus is a lobbying
communication. ¥ engaged in the activity of
preparing the documents, however, for a non-
lobbying purpose priorto the first taxable
year preceding the taxable year in which the
lobbying communication was made.
Therefore, under paragraph {c){3) of this
section, it is presumed that the document
preparation was engaged in solely for a non-
lobbying purpose. Based on these facts, the
Commissioner cannot rebut that
presumption.

Exampie 7 On February 1, 1995, a bill is
introduced in Congress that would affect
Company E, a calendar year taxpayer.
Employees in E's legislative affairs
department, as is customary, prepare a brief
summary.of the bill and periodically confirm
the procedural status of the bill through
conversations with employees and members
of Congress. On March 31, 1995, the head of
E's legislative affairs department meets with
E's President to request that B, a chemist,
temporarily help the legislative affairs
department analyze the bill. The President
agrees, and suggests that B also be assigned
to draft a position letter in opposition to the
bill. Employees of the legislative affairs
department continue to confinm periedically
the procedural status of the bill. On October
31, 1995, B's position letter in opposition to
the bill is delivered to members of Congress.
B's letter is a lobbying communication
because it refers to and reflects a view on
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specific legislation. Under paragraph (c)(5)(i)
of this section, the assignment of B to assist
the legislative affairs department in analyzing
the bill and in drafting a position letter in
opposition to the bill evidences a purpose to
influence legislation. Based on these facts,
neither the activity of periodically
confirming the procedural status of the bill
nor the activity of preparing the routine, brief
summary of the bill before March 31
constitutes influencing legislation. With
respect to periodically confirming the
procedural status of the bill on or after March
31, it is presumed, under paragraph (c)(4) of
this section, that E engaged in the activity
solely to make or support the lobbying
communication because the activity
commenced in the same taxable year as the
lobbying communication. These facts
indicate that after March 31, E determined
the procedural status of the bill for the
purpose of supporting the lobbying
communication by B and, accordingly, E
cannot rebut the presumption as it relates to
this activity.

Example 8. Taxpayer Z prepares a report
that it is required by state law to submit to
a state corporation commission. Z sends a
copy of the report to its delegate in the state
legislature along with the taxpayer’s letter
opposing a bill that would increase thg state
sales tax. Even though the letter to the
delegate is a lobbying communication
(because it refers to, and reflects a view on,
specific legislation), under paragraph
(c)(5)(ii) of this section, the preparation of the
report does not constitute influencing
legislation, :

Example 9. Taxpayer Y purchases an
annual subscription to a commercial, general
circulation newsletter that provides
legislative updates on proposed tax
legislation. Employees in Y'’s legislative
affairs department read the newsletter in
order to keep abreast of legislative
developments. Even if Y attempts to
influence legislation that is identified and
tracked in the newsletter, under paragraph
(c)(5)(iii) of this section, the time spent by
employees of Y reading the newsletter does
not constitute influencing legislation.

(d) Special imputation rule. If one
taxpayer, for the purpose of making or
supporting a lobbying communication,
uses the services or facilities of a second
taxpayer and does not compensate the
second taxpayer for the full cost of the
services or facilities, the purpose and
actions of the first taxpayer are imputed
to the second taxpayer. Thus, for
example, if a trade association uses the
services of a member's employee, at no
cost to the association, to conduct
research or similar activities to support
the trade association’s lobbying
communication, the trade association's
purpose and actions are imputed to the
member. As a result, the member is
treated as influencing legislation with
respect to the employee’s work in
support of the trade association’s
lobbying communication.

(e) Anti-avoidance rule. If a taxpayer,
alone or in coordination with one or

more other taxpayers, purposely
structures its attempts to influence
legislation to achieve results that are
unreasonable in light of the purposes of
section 162(e) and section 6033(e), the
Commissioner can take such steps as are
appropriate to achieve reasonable
results consistent with the purposes of
section 162(e), section 6033(e), and this
section,

(f) Effective date. This section is
effective for amounts paid or incurred
on or after May 13, 1994. Taxpayers
must adopt a reasonable interpretation
of section 162(e)(1)(A) for amounts paid
or incurred prior to this date.

Par. 3. In § 1.162-20, paragraph (c)(5)
is added to read as follows:

§1.162-20 Expenditures attributable to
lobbying, political campaigns, attempts to
influence legisiation, etc., and certain
advertising.
- * * - -

(C) xS0 ¥

(5) Expenses paid or incurred after
December 31, 1993, in connection with
influencing legislation other than
certain local legislation. The provisions
of paragraphs (c)(1) through (c)(3) of this
section are superseded for expenses
paid or incurred after December 31,
1993, in connection with influencing
legislation (other than certain local
legislation) to the extent inconsistent
with section 162(e)(1)(A) (as limited by
section 162(e)(2)) and §§ 1.162-20T(d)
and 1.162-29.
Margaret Milner Richardson,
Commissioner of Internal Revenue.
|FR Doc. 94-11613 Filed 5-10-94; 11:23 am]
BILLING CODE 4830-01-U

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1609

Guidelines on Harassment Based on
Race, Color, Religion, Gender, National
Origin, Age, or Disability

AGENCY: Equal Employment
Opportunity Commission (EEOC).

ACTION: Proposed rule; extension of
comment period,

SUMMARY: The period for commenting
on the proposed guidelines on
harassment based on race, color,
religion, national origin, age, or
disability (58 FR 51266, October 1,
1993) has been extended to June 13,
1994. After the comment period closed,
the Commission received numerous
comments and requests by individuals
to submit comments. Since the
Commission has informally been
accepting and reviewing comments and

letters received after the comment
period officially closed, it has thus
decided to formally extend the comment
period in order to give all parties an
opportunity to express their views.
DATES: Comments must be received by
June 13, 1994.

ADDRESSES: Comments should be
addressed to the Office of the Executive
Secretariat, EEOC, 10th Floor, 1801 L
Street, NW., Washington, DC 20507.
Copies of comments submitted by the
public will be available for review at the
Commission's library, room 6502, 1801
L Street, NW., Washington, DC, between
the hours of 8:30 a.m. and 5 p.m. Copies
of the notice of proposed rulemaking are
available in the following alternative
formats: Large print, braille, electronic
file on computer disk, and audio tape.
Copies may be obtained from the Office
of Equal Employment Opportunity by
calling (202) 6634895 (voice) or (202)
6634399 (TDD).

FOR FURTHER INFORMATION CONTACT:
Elizabeth M. Thornton, Acting Legal
Counsel, or Dianna B. Johnston,
Assistant Legal Counsel, Office of Legal
Counsel, EEOC 1801 L Street, NW.,
Washington, DC 20507; telephone (202)
663-4679 (voice) or (202) 663-7026
(TDD).

Tony E. Gallegos,

Chairman, Equal Employment Opportunity
Commission.

[FR Doc. 94-11707 Filed 5-12-94; 8:45 am)
BILLING CODE 6750-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906

Colorado Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior,

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: OSM is announcing the
receipt of a proposed amendment to the
Colorado permanent regulatory program
(hereinafter, the “Colorado program")
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment consists of
revisions to the Colorado rules
pertaining to bonding of surface coal
mining and reclamation operations and
revegetation success criteria for areas (0
be developed for industrial, commercial,
or residential use.
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The amendment is intended to revise
the Colorado program to be consistent
with the ing Federal
regulations, clarify ambiguities, and
improve operational efficiency.

DATES: Written comments must be

received by ¢ p.m., m.d.t. June 13, 1994,

If requested, a public hearing on the

proposed amendment will be held on

June 7, 1994. Requests to present oral

testimony at the hearing must be

received by 4 p.m., m.d.t. on May 31,

1994. Any disabled individual who has

aneed for a special accommodation to

attend a public hearing should contact
the individual listed under FOR FURTHER

INFORMATION CONTACT.

ADDRESSES: Written commenss should

be mailed or hand delivered to Thomas

E. Ehmett at the address listed below.
Copies of the Colorado program, the

proposed amendment, and all written

comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.

Each requester may receive one free

copy of the propesed amendment by

contacting OSM's Albuquerque Field

Office.

Thomas E. Ehmett, Acting Director,
Albuquerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue,
NW., suite 1200, Albuquerque, NM
87102, Telephone: {505) 766-1486.

Colorado Division of Minerals and
Geology, Department of Natural
Resources, 215 Centennial Building,
1313 Sherman Street, Denver,
Colorado 80203, Telephone: (303)
866—-3567.

FOR FURTHER INFORMATION CONTACT:

Thomas E. Ehmett, Telephone: {505)

766-14886.

SUPPLEMENTARY INFORMATION:

l. Background on the Colorado Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the Colorado program. General
background information on the
Colorado program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Colorado program can
be found in the December 15, 1980,
Federal Register (46 FR 5899).
Subsequent actions concerning
Colorado’s program and program
amendments can be found at 30 CFR
906.15, 906.16, and 906.30.

1. Proposed Amendment

By letter dated April 18, 1994,
Colorade submitted the proposed
amendment to its program pursuant to

SMCRA (administrative record No. CO-
611). Colorado submitted the proposed
amendment in response to the May 7,
19886, and March 22, 1990, letters
(administrative record Nos. CO-282 and
CO-496) that OSM sent to Colorado in
accordance with 30 CFR 732.17(c), and
at its own initiative. The provisions of
2 Code of Colorado Regulations 407-2,
the rules end regulations of the
Colorado Mined Land Reclamation
Board, that Colorado proposes to amend
are: Rule 1.04, definitions; Rule 3.02,
performance bond requirements for
surface coal mining and reclamation
operations; Rule 3.03, release of
Eerformanoe bonds; Rule 3.06, special

onding requirements for construction
of mine drainage control facilities; and
Rule 4.15.10, revegetation success
criteria for areas to be developed for
industrial, commercial, or residential
use.

Specifically, Colorado proposes the
following changes to the previsions of
its rules at:

Rule 1.04(25), revising the definition
of “collateral bond™ to: (1) Require that
a deposit of cash, used as support for
the bond, be made in a Federally
insured or equivalently protected
account, (2) require that a negotiable
bond of any political subdivision of the
State, used as support for the bond, be
endorsed to the order of the State, and
(3) deleting language allowing the use of
a perfected first-lien security interest in
real property located in the State as
support for the bond;

Rule 1.04(118), deleting the definition
of “self-bond"” in order to disallow the
use of self-bonds;

Rule 3.02.1(4), revising the reference
for the term of bond liability from Rule
3.02.3(2) to Rule 3.03.3, and deleting the
last sentence, which extends liability to
all lands outside the permit area that are
disturbed by surface coal mining
operations;

Rule 3.02.1(7), deleting the exemption
for bond liability of third party actions
that are beyond the control of the
permittee, and adding language to: (1)
Require, when an alternative
postmining land use of industrial,
commercial, or residential is approved,
a bond sufficient to cover reclamation to
the premining land use, and (2) exempt
the permittee from implementation of
an alternative postmining land use
approved under Rule 4.16.3 that is
beyond the control of the permittee;

Rule 3.02.2{4)(b), revising the
requirement for a written proposed
decision regarding the bond amount so
that it is issued whenever the bond
amount is adjusted rather than
increased;

Rule 3.02.2(2)(d), revising the reasons
for which a permittee may request a
reduction in bond amount, adding a
requirement that the request and
demonstration for a reduction in bond
amount must be submitted in the form
of an application for either a permit or
technical revision, and clarifying that a
request for bond reduction under this
rule could not be based on reclamation
performed and that such requests for
bond release must be made under Rule
3.03;

Rule 3.02.3(2){c), adding a new
provision to require that the minimum
bond liability period for lands with an
approved industrial, commercial, or
residential postmining land use
continue until compliance with the
revegetation requirements of either Rule
4.15.10(2) or Rule 4.15.10(3) has been
demonstrated, and recodifying ex.i;ﬁng
sub Ta [c) and (d) as (d) and (e);

Rﬁal;a:ig.oﬁfl){b). deleting the
allowance of a perfected first-lien
security interest in real property located
in the State to be used as a collateral
bond;

Rule 3.02.4(1)(c), deleting the
allowance of the use of self-bonds as an
acceptable surety, and recodify existi
subparagraphs (d) and (e) as (c) and (d):

Rule 3.02.4(2)(b)(i){(A). revising the
conditions for surety bonds to: (1) Allow
cancellation by the surety of bond
coverage for permitted lands that have
not been disturbed only after prior
consent of the Division of Minerals and
Geology (Division), and {2) require that
the Division advise the surety company
whether the bond may be cancelled
within 30 days after receipt of the notice
of intent to cancel;

Rule 3.02.4(2)(b)(v)(A), revising the
surety’s reporting requirements to
include any notice received or action
filed alleging the insolvency or
bankruptcy of the permittee;

Rule 3.03.4{2){c), deleting the
exemption for irrevocable letters of
credit from certain conditions
ap}glicable to collateral bonds;

ule 3.02.4(2)(c)(ii), revising the
method by which the Division will
assess the market value of collateral by
clarifying that it will be adjusted for
legal and liquidation fees, as well as
value depreciation, marketability, and
fluctuations which might affect the net
cash available to complete reclamation;

Rule 3.02.4[2)(c)(ixf deleting the
entire rule concerning real property in
order to disallow real property to be
used as a collateral bond, and
recodifying existing subparagraph (x) as
(ix);

Rule 3.02.4(2){(d)(i), revising the
requirement that an irrevocable letter of
credit can only be issued by a bank
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authorized to do business in the United
States to specify that the bank must be
located in Colorado;

Rule 3.02.4(2)(d)(vi)(A), revising the
bank'’s reporting requirements to
include any notice received or action
filed alleging the insolvency or
bankruptcy of the permittee;

Rule 3.02.4(2)(e), deleting the rule
concerning the allowance for a self-
bond, and recodifying existing
subparagraph (f) as (e);

Rule 3.03.1(2), revising the
requirement concerning the maximum
liability of a performance bond that can
be released to replace the term
“liability” with “amount;”

Rule 3.03.1(2)(b), revising the
requirements for release of up to 85
percent of a performance bond;

Rule 3.03.1(3)(d), revising the
restriction concerning any release of
bond liability, if such release would
reduce the total remaining liability to
less than that required for the Division
to complete the approved reclamation
plan, by replacing the term “liability”
with “amount;”

Rule 3.03.1(3)(e), revising the
requirements for a performance bond for
alternative postmining land uses to
specify that the rule applies only to the
alternative postmining land uses of
industrial, commercial, or residential,
and to require that a bond shall be
maintained throughout the liability
period sufficient to allow the Division to
reclaim the land to the premining land
use in the event that the alternative
postmining land use is not developed
because of bond forfeiture;

Rule 3.03.2(1)(b), revising the
requirements for the content of the
public notice which the permittee must
advertise when requesting bond release
to include the type of bond filed;

Rule 3.03.2(2), revising the
requirements concerning the Division’s
evaluation of a bond release request to:
(1) Include a determination regarding
the probability of future, rather than
continued, pollution of surface or
subsurface water, and (2) add a
provision specifying that the Division
may arrange with the permittee to allow
access to the permit area upon request
by any person with an interest in bond
release, for the purpose of gathering
information relevant to the proceeding;

Rule 3.03.2(4)(c), revising the
requirements concerning an informal
conference that is held to resolve
written comments or objections to a
bond release to specify that the
conference must be held by the 60th day
following the inspection and evaluation
required in Rule 3.03.2(2);

Rule 3.03.2(5)(a), revising the
requirement concerning the Division’s

responsibility to provide written
notification of its proposed decision on
a bond release request to: (1) Delete the
condition that the notification is needed
only if no informal conference is held,
(2) to require that the notification
include the right to request a public
hearing within 60, rather than 30, days
after the completion of the inspection
and evaluation required in Rule
3.03.3.2(2), and (3) to delete
requirement that the request for a public
hearing be made within 30 days from
the close of the public comment period;

Rule 3.03.2(5)(b), deleting in its
entirety the rule concerning the
Division's responsibility to provide
written notification of its proposed
decision on a bond release request
within 30 days after the conclusion of
an informal conference, and recodifying
existing subparagraph (c) as (b);

Rule 3.06, deleting in its entirety the
rule concerning special bonding
requirements for construction of mine
drainage control facilities;

Rule 4.15.10(2), revising the
requirement concerning the
establishment of vegetative cover to
control erosion on areas to be developed
for industrial or residential use to: (1)
Apply also to commercial use, (2)
require that the vegetation be
established within 2 years after thes
completion of regrading or within 2
years after approval of such use,
whichever is later, and (3) state that
final bond release shall not occur prior
to satisfactory cover establishment; and

Rule 4.15.10(3), addition of a new rule
that allows a waiver from the
revegetation requirements of Rule
4.15.10(2) for mine support facilities
located within areas where the
premining and postmining land uses are
industrial or commercial, if the waiver
is requested in writing by the landowner
and the Division determines that
revegetation is not necessary to control
erosion.

III. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Colorado program.

1. Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commentor’s recommendations.
Comments received after the time
indicated under DATES or at locations

other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

2. Public Hearing

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by 4 p.m., m.d.t.
May, 31, 1994. The location and time of
the hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
pul:ilic hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.-

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons present in the
audience who wish to testify have been
heard.

3. Public Meeting

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
administrative record.

IV. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
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programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.5.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

V. List of Subjects in 30 CFR Part 906

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 6, 1994.
Russell F. Price,

Acting Assistant Director, Western Support
Center.

[FR Doc. 94-11663 Filed 5-12-94; 8:45 am)
BILLING CODE 4310-05-M

National Park Service

36 CFR Part7
RIN 1024-AC20
Grand Teton National Park, Wyoming

Mountain Climbing and Winter
Backcountry Trip Regulations

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) proposes to eliminate registration
and check out requirements for climbing
and off trail travel above 7,000 f., and
for winter travel in Grand Teton
National Park. Existing regulations
requiring climbers, off trail hikers, and
winter travel users to register and check
out upon completion of their activity
were intended primarily to provide
information necessary to initiate search
and rescue responses. Actual experience
over the years has shown that the
intended purpose of these regulations
has not been achieved. Nearly all search
and rescue responses are generated by
reports from sources other than the
check out system. Instead of aiding
rescuers, these regulations burden park
rangers with the task of checking on
countless cases of climbers and
backpackers who failed to check out.
These regulations have been enforced
selectively for several years, where local
climbers and guides have not been
forced to register because of an assumed
expertise and knowledge of the local
area. The deletion of these regulations
will not eliminate visitor protection
services provided by park personnel.
DATES: Written comments will be
accepted through June 13, 1994.
ADDRESSES: Comments should be
addressed to: Superintendent, Grand
Teton National Park, P.O. Drawer 170,
Moose, Wy. 83012.

FOR FURTHER INFORMATION CONTACT:
Colin W. Campbell, Law Enforcement
Specialist, Grand Teton National Park,
Telephone: 307-733-2880.

SUPPLEMENTARY INFORMATION:
Background

The existing National Park Service
(NPS) special regulations that pertain to
mountain climbing, off trail travel, and
winter travel trips are codified at 36
CFR 7.22 (f) and (g). They require all

technical climbers, off trail travel, and
winter travel users to register or check
in prior to undertaking these activities
and to check out with a ranger upon
completion of the activity. The original
intent was primarily to provide park
search and rescue personnel with the
knowledge that a park user was in
essence overdue from a potentially
dangerous activity. In reality, almost all
perceived overdue parties concerned
climbers and backcountry users failing
to properly check out. In addition, the
vast majority of winter travelers either
ignore or do not know of the
requirement to register, and strict
enforcement of this regulation has not
been done for several years. The result
has been a combination of non-
compliance, failure to check out, failure
to contact a ranger in a timely manner
and wasted time and energy on the part
of the park staff administering the
system. After working with these
restrictions since promulgation it has
been determined that they are not
achieving their original purpose of
saving lives by alerting search and
rescue personnel. In reality, almost all
park search and rescue efforts are the
result of initial reports by climbing
partners, other park backcountry users,
friends or relatives.

The NPS believes the deletion of these
rules will make the management of
mountain climbing and winter
backcountry trips more consistent with
the practices of both state and federal
agencies whose lands are contiguous
with Grand Teton National Park.
Overnight backcountry trips will
continue to be regulated by general
camping regulations at 36 CFR 2.10.

A voluntary registration system will
be available to climbers and
backcountry travelers who choose to use
it. The exchange of information between
climbers, off trail hikers, winter
travelers and park rangers will still be
available and encouraged without
mandating it through regulation.
Furthermore the park staff will be
educating park users to leave trip
information with family or friends,
shifting responsibility for trip planning
onto the park user.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule to the address noted at
the beginning of this rulemaking. The
Grand Teton National Park staff will
also be making public notices in local
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papers and contacting representatives of
the local climbing community.

Drafting Information

The primary authors of this proposed
rule are Colin W. Campbell, Law
Enforcement Specialist, and Mark L.
Magnuson, Jenny Lake Sub-District
Ranger.

Paperwork Reduction Act

This rulemaking does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq.

Compliance With Other Laws

The Department of the Interior has
determined that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), because it deletes an
existing requirement and gives more
discretion to the park visitor.

The NPS has determined that this
proposed rulemaking will not have a
significant effect on the quality of the
human environment, heaith and safety
because it is not expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area causing physical damage to
it;

(b) Introduce noncompatible uses
which might compromise the nature
and characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or land uses; or

(d) Cause a nuisance to adjacent
Owners or occupants.

Based on this determination, this
proposed rulemaking is categorically
excluded from the procedural
requirements of the National
Environmental Policy Act (NEPA) by
Departmental Regulations in 516 DM 6,
(49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866.

List of Subjects in 36 CFR Part 7

National parks.

In consideration of the foregoing, it is
proposed to amend 36 CFR chapter I as
follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation continues to
read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).

§7.22 [Amended]

2.1In § 7.22, paragraphs (f) and (g) are
removed, and paragraphs (h) and (i) are
redesignated paragraphs (f) and (g)
respectively.

Dated: May 23, 1994.
George T. Frampton, Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 94-11626 Filed 5-12-94; 8:45 am]
BILLING CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CO23-1-5688; FRL-4884-2]

Clean Air Act Approval and
Promulgation of Air Quality
Implementation Pian Revision for.
Colorado; Long-Term Strategy Review
of Mandatory Class | Federal Area
Visibility Protection

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Long- Term Strategy of
Colorado’s State Implementation Plan
(SIP) for Visibility Protection, as
submitted by the Governor with a letter
dated November 18, 1992. The revisions
were made to bring the SIP into
compliance with the Federal visibility
protection requirements for states
containing mandatory Class I Federal
Areas, and to fulfill requirements to
periodically review and, if necessary,
revise the Long-Term Strategy for
visibility protection, EPA is also
proposing to correct its error in a
previous action on the State’s Visibility
protection provisions.

DATES: Comments on this proposed
action must be received in writing by
June 13, 1994,

ADDRESSES: Comments should be
addressed to Amy Platt, Air Programs
Branch, SIP Section (8ART-AP),
Environmental Protection Agency,
Region VIII, 999 18th Street, suite 500,
Denver, Colorado 80202-2405.

Copies of the State’s submittal and
other information are available for
inspection during normal business
hours at the following locations: Air
Programs Branch, Environmental
Protection Agency, Region VIII, 999
18th Street, suite 500, Denver, Colorado
80202-2405; and Colorado Department
of Health, Air Pollution Control

Division, 4300 Cherry Creek Drive
South, Denver, Colorado 80222-1530,
FOR FURTHER INFORMATION CONTACT:
Amy Platt, Air Programs Branch,
Environmental Protection Agency,
Region VIII, (303) 293-1769.
SUPPLEMENTARY INFORMATION:

I. Background

Section 169A of the Clean Air Act!
establishes as a national goal the
prevention of any future, and the
remedying of any existing, impairment
of visig;li!y in mandatory class I Feders|
areas 2 which impairment results from
manmade air pollution. Section 169A
called for EPA to, among other things,
issue regulations to assure reasonable
progress toward meeting the National
goal, section 169A(a)(4), including
requiring each State with a mandatory
Class 1 Federal area to revise its State
implementation plan (SIP) to contain
such emission limits, schedules of
compliance and other measures as may
be necessary to make reasonable
proF'ess toward meeting the National
goal. Section 169A(b)(2).

EPA promulgated regulations that, in
broad outline, required affected States
to: (1) Coordinate development of SIPs
with appropriate Federal land managers;
(2) develop a program to assess and
remedy visibility impairment from new
and existing sources; and (3) develop a
long-term strategy to assure reasonable
progress toward the National visibility
goal. 45 FR 80084 (December 2, 1980)
(codified at 40 CFR 51.300-51.307). The
regulations provided for the remedying
of visibility impairment that is
reasonably attributable to a single
existing stationary facility or small
group of existing stationary facilities.
These regualtions required that the SIPs
provide for periodic review and
revisions, as appropriate, of the long-
term strategy not less frequent than
every three years, that the review
process include consultation with the
appropriate FLMs and that the State
report to the public and EPA a specified
assessment o?its progress toward the
National goal. See 40 CFR 51.306(c).

On July 12, 1985 (50 FR 28544) and
November 24, 1987 (52 FR 45132), EPA
disapproved SIPs of states that failed to
comply with the requirements of, among
others, the provisions of 40 CFR 51.302
{visibility general plan requirements),

1'The Clean Air Act (“the Act™) is codified, as
amended, in the U.S. Code at 42 U.S.C. 7401, et seg.

2 Mandatory class I Pederal areas are certain
national parks, wildemnesses and international
parks described in section 162{a). These areas are
the responsibility of “Federal land managers”
(FLMs), the Secretary of the department with
authority over such lands. See section 302(1) of the
Act.
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51.305 (visibility monitoring), and
51.306 (visibility Long-Term Strategy).
EPA also incorporated corresponding
Federal plans and regulations into the
SIPs of tgese states pursuant to section
110{(c)(1) of the Act. The Governor of
Colorado submitted a SIP revision for
visibilit{ protection on December 21,
1987, which met the criteria of 40 CFR
51.302, 51.305, and 51.306 and
consisted of five major sections: existing
impairment, new source review,
consultation with Federal land
managers, monitoring strategy, and the
long-term strategy. EPA approved this
SIP revision in an August 12, 1988
Federal Register document (53 FR
30428), and these revisions replaced the
Federal plans and regulations in the
Colorado Visibility SIP,

II. Revisions Submitted November 18,
1992

At its public hearing on August 20,
1992, the Colorado Air Quality Control
Commission (AQCC) adopted revisions
to the Long-Term Strategy of the Class
1 Visibility SIP and revisions concerning
the Long-Term Strategy in Commission
Regulation No. 3. These revisions
require the Air Pollution Control
Division (APCD) to review the Long-
Term Strategy and report on visibility
progress at regular intervals. In a letter
dated November 18, 1992, the Governor
of Colorado submitted these revisions to
EPA. These revisions were made to
bring the plan into compliance with
Federal regulation and to fulfill the
Federal and Colorado requirements to
review and, if necessary, revise the
Long-Term Strategy at least every three
years. This submittal updates the State’s
Visibility Long-Term Strategy and
makes it consistent with Federal
requirements. Pursuant to section
110(k)(1) of the Act, EPA found the
submittal to be complete and so notified
the Governor in a letter dated January
15, 1993.

Regulation No. 3 previously required
a Long-Term Strategy review/revision
report from the APCD to the AQCC
every three years following the effective
date of the regulation (November 1987).
The August 1992 Long-Term Strategy
report was the first to be completed by
APCD and, therefore, was behind
schedule in arriving at the AQCC (i.e.,
it should have been prepared by 1990).
The purpose of the regulatory change
was to clarify, in light of the delay in
submitting the initial report, when
subsequent Long-Term Strategy review
and revision report cycles would occur.
Without this regulatory change, the next
Long-Term Strategy review would have
been due September 1993—
approximately a year from the adoption

of the August 1992 report. To adjust the
reporting schedule, the regulation was
revised. The revision indicates that the
Long-Term Strategy report will be made
available by September 1 at least every
third year following the submittal of the
previous report. If the proposed
approval of this revision is finalized by
EPA, the submittal of the next report by
September 1, 1995 will be a federally-
enforceable obligation.

Regulation No. 3 was also revised to
clear up a discrepancy with EPA
requirements regarding the scope of
review of the Long-Term Strategy.
Among the items indicated for review in
the previous version of the regulation
was the “progress achieved in
developing the components of the Long-
Term Strategy.” The State revised the
language to indicate that the Long-Term
Strategy must be reviewed, among other
things, to determine *“[t]he need for
BART [Best Available Retrofit
Technology] to remedy existing
impairment in an integral vista declared
since plan approval.” This change
brings the State’s program into
conformance with EPA regulations. See
40 CFR 51.306(c)(7). Declaration of an
integral vista allows for protection of
visibility resources outside a mandatory
Class I area affecting views from within
the area. See 40 CFR 51.301(n). The
State has not identified any integral
vistas at this time, but may do so in the
future at its discretion.

Finally, this SIP revision consists of
replacing the original Long-Term
Strategy with the revised Long-Term
Strategy adopted by the State in August,
1992, The SIP revisions address when
the Long-Term Strategy review is to be
completed, factors to be assessed in
periodic Long-Term Strategy reviews,
and components of the Long-Term
Strategy plan (e.g., existing impairment,
prevention of future impairment, smoke
management practices, Federal land
manager consultation and
communication, and annual visibility
data reports).

In a February 18, 1993 letter from
Doug Skie, EPA, to Paul Frohardt,
APCD, EPA requested additional
information to determine the
approvability of the SIP revisions. From
a technical standpoint, EPA found the
Long-Term Strategy review and report
complete and fully approvable.
However, the revision to the timing of
the reporting schedule raised some
concerns. According to Federal
regulation (40 CFR 51.306), “[t}he plan
must provide for periodic review and
revision, as appropriate, of the long-
term strategy not less frequent than
every three years.” Colorado’s reviews
should have occurred in 1990, 1993,

1996, and so forth. The August 20, 1992
review and report were nearly two years
late. Rather than conducting another
review in 1993, the revision changed the
schedule to provide for review at least
every third year following the submittal
of the previous report. Therefore, since
the first report was prepared in 1992,
the reviews would occur in 1892, 1995,
1998, and so forth. In effect, only two
reviews/reports would be submitted to
EPA through 1996, when three reports
should have been provided.

Therefore, the State committed in a
March 5, 1993 letter to Doug Skie, EPA,
to prepare and submit a brief informal
status report on the Long-Term Strategy
by November, 1993. In this way, the
State will have provided three reports
through the 1996 timeframe (1992, 1993,
1995). The State fulfilled its
commitment by submitting to EPA an
informal Long-Term Strategy status
report dated December 1, 1993.

The State believes that the Long-Term
Strategy revisions to the Visibility SIP
will provide for continued Class I
visibility protection in Colorado, as well
as bring the SIP into conformance with
Federal requirements for Long- Term
Strategy review. This action was
requested by the State of Colorado.

EPA is also proposing; under section
110(k)(6) of the Clean Air Act, to correct
the provision of 40 CFR 52.344(a)
(*“Visibility protection”). This provision
incorrectly states:

The requirements of section 169A of the
Clean Air Act are not met, because the plan
does not include approvable procedures for

protection of visibility in mandatory Class |
Federal areas.

When EPA initially approved the
general elements of Colorado’s visibility
protection program on August 12, 1988
(53 FR 30428), the State’s visibility new
source review (NSR) regulations had not
yet been approved. Therefore, the
program disapproval of 40 CFR
52.344(a), quoted above, which had
been adopted on July 12, 1985 (50 FR
28544), was retained. Colorado’s
visibility NSR regulations were
approved on December 1, 1988 as to
industrial source categories for which
EPA had approved Colorado's
Prevention of Significant Deterioration
(PSD) and nonattainment NSR permit
requirements (53 FR 48537). For other
sources, for which Colorado did not
have approved PSD and nonattainment
NSR regulations, EPA disapproved the
State’s visibility NSR regulations and
continued to implement Federal
regulations in 40 CFR 52.26 and 52.28,
as incorporated into the Colorado SIP.
This exception to approval is noted in
40 CFR 52.344(b).
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At the time of approval of the
visibility NSR regulations, the provision
of 40 CFR 52.344(a), relating to over-all
program disapproval, should have been
revised to indicate that Colorado's
visibility protection program was
approved, with the exception of
visibility NSR as it applied to certain
industrial source categories. With this
notice, EPA proposes to correct section
52.344(a) to accurately reflect the status
of program approval in Colorado.

II1. Implications of This Acticn

EPA has reviewed the adequacy of
Colorado’s Long-term strategy review
and revisions relative to its date of
adoption in 1992, EPA is proposing to
approve Colorado’s revision to the Long-
Term Strategy of the Class I Visibility
Protection SIP, as submitted by the
Governor with e letter dated November
18, 1992, EPA is also proposing to
approve revisions to Colorado AQCC
Regulation No. 3 to bring it into
conformance with Federal requirements
for the Long-Term Strategy and to revise
the reporting schedule. EPA proposes to
determine that these revisions are
consistent with applicable Federal
requirements for Long-Term Strategy
review under the Clean Air Act’s
visibility protection program for
mandatory Class I Federal Areas.

EPA is also proposing to correct its
error in failing to accurately reflect
Colorado's Visibility SIP approval status
in a previous action on the State's
Visibility protection provisions.

IV. Request for Public Comments

EPA is requesting comments on all
aspects of this proposal. As indicated at
the outset of this document, EPA will
consider any comments received by
June 13, 1994.

V. Executive Order (EO) 12866

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the Agency
must determine whether the regulatory
action is “‘significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
128686 and is therefore not subject to
OMB review.

VI. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Approvals of SIP submittals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-state
relationship under the Clean Air Act,
preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S.
E.P.A., 427 U.S. 246, 256-66 (1976); 42
U.S.C. 7410(a)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Autherity: 42 U.S.C. 7401-7671q,

Dated: May 3, 1994,

Jack W. McGraw,

Acting Regional Administrator.

[FR Doc. 94-11692 Filed 5-12-94; 8:45 am)
BILLING CODE 6560-50-F

40 CFR Part 83
[AD-FRL-4881-4)
RIN 2060-AD02

Federal Standards for Marine Tank
Vessel Loading and Unloading
Operations and National Emission
Standards for Hazardous Air Pollutants
for Marine Tank Vessel Loading and
Unloading Operations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: Standards implementing two
provisions of the Clean Air Act (the Act)
are being proposed by today’s notice.
One set of standards is proposed under
section 183(f) of the Act and would
limit air emissions of volatile organic
compounds (VOC) and hazardous air
pollutants (HAP) from new and existing
marine tank vessel loading and
unloading operations. These standards
would require the application of
reasonably available control technology
(RACT).

An additional set of standards is
proposed under section 112(d) of the
Act and would limit air emissions of
HAP from new and existing marine tank
vessel loading and unloading
operations. Tgese proposed national
emission standards for hazardous air
pollutants (NESHAP) would require
existing and new major sources to
control emissions using the maximum
achievable control technology (MACT).
DATES: Comments: Comments must be
received on or before July 18, 1994.

Public Hearing: A pub{ic hearing will
be held on June 15, 1994 beginning at
9:30 a.m,

ADDRESSES: Comments: Interested
parties may submit comments (in
duplicate if possible) to: Air and
Radiation Docket and Information
Center (6102), Attention: Docket No. A-
90—44, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460. The Agency requests that a
separate copy also be sent to the contact
person listed below.

Public Hearing: The public hearing
will be held at the EPA’s Office of
Administration Auditorium, Research
Triangle Park, North Carolina. Persons
wishing to present oral testimony
should contact Ms. Lina Hanzely,
Chemicals and Petroleum Branch (MD-
13), U.S. Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711, telephone number (919)
541-5673 by the dates specified above.

Technical Support Document: The
technical support document (TSD) for
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the proposed standards may be obtained
from the U.S. Department of Commerce,
National Technical Information Service
(NTIS), Springfield, Virginia 22161,
telephone number (703) 487-4650.
Please refer to “‘Technical Support
Document for the Development of an
Emissions Standard for Marine Vessel
Loading Operations” (NTIS number
PB93-793910, EPA 450/3-92-001a).
Electronic versions of the TSD as well
as this proposed rule are available for
download from the EPA’s Technology
Transfer Network (TTN), a network of
electronic bulletin boards developed
and operated by the Office of Air
Quality Planning and Standards, The
TTN provides information and
technology exchange in various areas of
air pollution control. The service is free,
except for the cost of a phone call. Dial
(919) 541-5742 for up to a 14,400 bits
per second (bps) modem. If more
information on TTN is needed contact
the systems operator at (919) 541-5384,

Docket: Docket No. A-90-44,
containing supporting information used
in developing the proposed standards, is
available for public inspection and
copying from 8 a.m. to 4 p.m., Monday
through Friday, at the EPA’s Air and
Radiation Docket and Information
Center, Waterside Mall, room M-1500,
Ground Floor, 401 M Street, SW.,
Washington, DC 20460. The proposed
regulatory text and other materials
related to this rulemaking are available
for review in the docket. A reasonable
fee may be charged for copying.

FOR FURTHER INFORMATION CONTACT: Mr.
David Markwordt, Chemicals and
Petroleum Branch, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-0837.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

1. Background
A. History
B. Legal Authority for Tank Vessel
Standards
C. Process Description and Description of
Control Technologies
II. Summary of the Proposed Standards
A.-Source Category to be Regulated
B. Pollutants to be Regulat
C. Proposed Standards
D. Emission Points to be Regulated
E. Format for the Proposed Standards
F. Compliance Deadline
G. Initial Performance Tests
H. Vessel Tightness Testing
L. Monitoring
J. Recordkeeping and Reporting
lIi. Rationale
A. Selection of Affected Sources
B. Selection of Pollutants to be Regulated

C. Selection of Basis and Level of the
RACT Standards

D. Selection of MACT Regulatory
Approach

E. Selection of Basis and Level of Proposed
MACT Standards

F. Selection of Format of the Standards

G. Selection of Test Methods

H. Selection of Monitoring and Compliance
and Performance Testing Requirements

L Selection of Recordkeeping and
Reporting Requirements

J. Solicitation of Comments

IV. Administrative Requirements

A. Public Hearing

B. Docket

C. Office of Management and Budget
Reviews

D. Regulatory Flexibility Act Compliance

The proposed regulatory text is not
included in this Federal Register notice,
but is available in Docket No. A-90—44
or by request from the EPA contact
persons designated earlier in this notice
free of charge. The proposed regulatory
language is also available on the EPA’s
Technology Transfer Network (TTN).
See the Docket section of this preamble
for more information on accessing TTN.

L. Background
A. History

In 1982, the U.S. Department of
Transportation’s Maritime
Administration (MARAD) began
working with the EPA regarding the
establishment of Federal regulations
under the Clean Air Act pertaining to air
pollutants emitted from commercial
marine vessels. The MARAD raised
concerns regarding the potential
disruption of interstate and foreign
commerce and safety problems that may
result from State regulation of marine
vessel emissions. The MARAD believed
that the most appropriate method to
control these emissions without causing
undue disruption of commerce or safety
problems would be for the EPA to
promulgate national standards
regulating air pollutants from these
sources,

In 1985, the U.S. Department of
Transportation requested that the
National Academy of Sciences’ National
Research Council (NRC) evaluate the
feasibility of controlling emissions from
marine tank vessel loading operations.
At that time, many States were already
considering vapor controls for barge and
tankship loading and tankship
ballasting. The NRC Commission on
Engineering and Technical Systems
(CETS) then convened a Committee on
Control and Recovery of Hydrocarbon
Vapors from Ships and Barges. This
committee operated under the guidance
of the Marine Board of the NRC. The
committee and the Marine Board
consisted of members of industry and

academia and State representatives. The
Coast Guard (U.S. Department of
Transportation) and the EPA also
worked with the committee on the
feasibility study. In 1987, the committes
issued its report “Controlling
Hydrocarbon Emissions From Tank
Vessel Loading” (Docket A-90-44, item
11-1-4).

The Marine Board’s report determined
that controls were technically feasible
but that there was a need for the Coast
Guard to promulgate safety
requirements and a need for the EPA to
set uniform emissions standards to
mitigate some of the safety issues that
could arise from varied State
regulations. The report recommended
that the Coast Guard “lead the
development and implementation of a
coordinated program to ensure the
safety and standardization of maritime
hydrocarbon vapor emissions controls,”
The Coast Guard would be responsible
for the safety issues involved
(standardized equipment, detonation
arrestors, personnel training, etc.), and
the EPA would be responsible for the
emissions standards. One of the
methods suggested to achieve the
coordination necessary to develo
standards for marine tank vessel loading
operations was an amendment to the
Act.

Part of the Marine Board's task was to
develop cost estimates. The Marine
Board contracted United Technical
Design (UTD) to develop cost estimates
for three different model terminals and
four model vessels. These model
terminals and costs served as the basis
for the EPA costs (Docket A-90-44, item
II-1-5).

In response to the NRC
recommendation, the Coast Guard's
Chemical Transportation Advisory
Committee (CTAC) formed a
Subcommittee on Vapor Control to
develop standards for designing and
operating vapor control systems. This
CTAC subcommittee presented its final
recommendations to the Coast Guard in
February 1989. The Coast Guard
standards for safe design, installation,
and operation of marine vapor recovery
equipment were promulgated in June
1990 (55 FR 2596). The Coast Guard
regulations are found in 33 CFR part 154
and 46 CFR part 39,

As a result of the NRC
recommendation, Clean Air Act
Amendments of 1990 (the 1990
amendments) added a new section to
the Act, section 183(f), that requires the
EPA to promulgate standards applicable
to emissions of VOC and other air
pollutants resulting from the loading
and unloading of tank vessels.
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The 1990 amendments also revised
section 112 of the Act to require the
EPA to publish a list of categories of
major sources and area sources of listed
HAP and to promulgate emissions
standards for each listed category of
emission sources. In the Agency's initial
list of categories of sources to be
regulated under section 112(c) of the
Act, the marine vessel loading and
unloading source category was not
listed because the Agency intended to
regulate the emissions of HAP as well as
VOC under the authority of section
183(f) of the Act (57 FR 31566, July 16,
1992). After publication of this initial
list of source categories, the Agency
decided to regulate HAP emissions from
major sources of marine vessel loading
and unloading facilities under authority
of section 112 of the Act (58 FR 60021,
November 12, 1993),

B. Legal Authority for Tank Vessel
Standards

1. Clean Air Act Section 183(f)

Section 183(f) of the Act requires the
Administrator, in consultation with the
Secretary of the Department in which
the Coast Guard is operating, to

Promulgate standards applicable to the
emissions of VOC and any other air pollutant
from loading and unloading of tank vessels
(as that term is defined in section 2101 of
title 46 of the United States Code) which the
Administrator finds causes, or contributes to,
air pollution that may be reasonably
anticipated to endanger public health or
welfare. Such standards shall require the
application of reasonably available control
technology, considering costs, any non-air-
quality benefits, environmental impacts,
energy requirements and safety factors
associated with alternative control
techniques.

The Act further directed the
Administrator to limit the application of
the standards, to the extent practicable,
to loading and unloading facilities and
not to tank vessels. The standards were
to be promulgated within 2 years after
enactment of the amended Act and must
be effective within 2 years of
promulgation. The Coast Guard was
directed to issue regulations “'to insure
the safety of the equipment and
operations which are to control
emissions from the loading and
unloading of tank vessels * * *.”

2. Clean Air Act Section 112

Title III of the 1990 amendments
revised section 112 of the Act to reduce
the amount of nationwide air toxics
emissions. Under title I1I, section 112
was amended to give the EPA the
authority to establish national standards
to reduce air toxics from industries that
generate these emissions. Section 112(b)

contains a list of 189 HAP, the
emissions of which are to be regulated.
Specific HAP on the list include
benzene (including benzene from
gasoline), toluene, and hexane. Section
112(c) directs the EPA to use this
pollutant list to develop and publish a
list of all categories of major and area
sources of the pollutants on the HAP
list. National emissions standards for
hazardous air pollutants (NESHAP) will
be developed for each of the source
categories on that list. The list of source
categories was published in the Federal
Register on July 16, 1992 (57 FR 31576)
and was revised to include marine
vessel loading and unloading operations
on November 12, 1993 (58 FR 60021).

The NESHAP are to be developed to
control HAP emissions from both new
and existing major and area sources
according to the statutory directives set
out in section 112(d) of the Act. (Section
112(a) defines a major source as any
stationary source or group of stationary
sources located within a contiguous area
and under common control that emits or
has the potential to emit considering
control, 10 tons per year or more of any
HAP or 25 tons per year of any
combination of HAP. An area source is
any stationary source that is not
considered “major”.) The statute
requires the standards to reflect the
maximum degree of redugtion in
emissions of HAP that is-achievable for
new or existing sources. This control
level is referred to as the “maximum
achievable control technology (MACT)”,
the selection of which must reflect
consideration of the cost of achieving
the emission reduction, any nonair
quality health and environmental
impacts, and energy requirements for
control levels more stringent than the
MACT floors.

The MACT floor is the minimum
stringency level for MACT standards.
For new sources, MACT must be no less
stringent than the level of emission
control already achieved in practice by
the best controlled similar source. For
existing sources, MACT must be no less
stringent than the average emission
limitation achieved by the best
performing 12 percent of existing
sources or the best performing 5 sources
in categories or subcategories with fewer
than 30 sources.

Once the floor has been determined
for new or existing sources for a
category or subcategory, the
Administrator must set MACT standards
that *‘shall require the maximum degree
of emission reduction of the hazardous
air pollutants subject to this section
* * * that the Administrator, taking
into consideration the cost of achieving
such emission reduction, and any non-

air quality health and environmental
impacts and energy requirements,
determines is achievable for new or
existing sources * * *.” These
standards must be no less stringent than
the MACT floor. Such standards must
then be met by all sources within the
category or subcategory. In establishing
standards, the Administrator may
distinguish among classes, types, and
sizes of sources within a category or
subcategory.

C. Process Description and Description
of Control Technologies

1. Process Description

Marine tank vessel loading operations
are facilities that load and unload liquid
commodities (e.g., crude oil, gasoline,
jet fuel, kerosene, toluene, alcohols, fuel
oil Numbers 2 and 6, some chemicals,
and groups of solvents or petrochemical
products, etc.) in bulk. The cargo is
pumped from the terminal’s large,
above-ground storage tanks through a
network of pipes and into a storage
compartment (tank) on the vessel. Most
marine tank vessel loading operations
are associated with petroleum refineries
or synthetic organic chemical
manufacturers, or are independent
terminals.

Gasoline, crude oil, and other VOC-
and HAP-emitting commodities are
normally delivered from refinery to
terminal or terminal to terminal via
pipeline, ship, or barge. During marine
tank vessel loading operations,
emissions result as the liquid that is
being loaded into the vessel displaces
vapors from the vessel's tank. The
vapors emitted fall into two categories:
Arrival emissions and generated
emissions. Arrival emissions are
attributed to any vapors remaining in
the otherwise empty cargo tanks prior to
loading. Generated emissions refer to
vapors resulting from the evaporation of
the liquid cargo as it is loaded. The ratio
of arrival vapors to generated vapors can
vary greatly depending upon the liquid,
vapor pressure, loading method, and
loading conditions.

The major emission points for marine
vessel loading operations include open
tank hatches and overhead vent
systems. Overhead vent systems collect
vapors displaced during loading and
route them to a vertical pipe or stack.
The vapors are released well above the
height of the deck with an upward
velocity to help isolate the vapors from
the deck. Other possible emission points
are hatch covers or domes, pressure-
vacuum relief valves, seals, and vents.

Emissions may also occur during
ballasting, which is the process of
drawing ballast (i.e., water) into a cargo
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hold. When ballast is loaded into tanks
that contain vapors from the preceding
cargo, the vapor is displaced and
emitted from the vessel. Most tankships
carrying crude oil built since 1980 are
required by domestic law and
international agreement to use
segregated ballast tanks, which prevent
the possibility of ballast emissions (see
also: The Port and Tanker Safety Act
(1978), the Act to Prevent Pollution
from Ships (1980), the Marine Vapor
Control System Standards (55 FR 25396,
June 21, 1990); and the Double Hull
Standards for Tank Vessels Carrying Oil
(57 FR 36221, August 12, 1992).
However, some older and smaller
tankships may be exempt from these
requirements. Inland barges do not carry
ballast.

2. Control Technologies

The description of control
technologies has two components, the
capture of vapors and the destruction or
recovery of VOC and HAP. The capture
of vapors at the marine vessel requires
that the compartments on both
tankships and barges be closed to the
atmosphere during loading. Most
tankships are already equipped for
closed loading as a resuit of having inert
gas systems on board because clesed
loading is necessary to maintain the
legally required minimum inert gas
pressure in the cargo tanks in
accordance with Coast Guard
regulations {46 CFR 32.53 and 46 CFR
153.500). Barges generally do not use
inert gas and are usually open loaded.
Equipment necessary for closed loading
includes (1) devices to protect tanks
from underpressurization and
overpressurization, (2) level-monitoring
and alarm systems to prevent
overfilling, and (3) devices for cargo
gauging and sampling.

The vapor emissions captured from
marine tank vessel loading operations
can be controlled using one of two
primary methods: Combustion or
recovery. Combustion devices include
flares, enclosed flares, and thermal and
catalytic incinerators. The primary
recovery methods are carbon
adsorption, absorption, vapor balancing,
and refrigeration. (For a more complete
discussion of the capture and control
techniques, consult the technical
support document (TSD) previously
mentioned in the ADDRESSES section.)

II. Summary of the Proposed Standards

The following summarizes the
proposed standards. A full discussion of
the rationale underlying these proposed
regulations is found in part I11.

A. Source Category To Be Regulated

The source category to be regulated is
major source marine tank vessel loading
and unloading operations. Regulations
will require those operations exceeding
certain gasoline or crude oil throughput
cutoffs or certain HAP emissions cutoff
at major sources to install vapor control
systems. Approximately 300 marine
tank vessel loading and unloadin
operations would be affected by these
proposed regulations. Vessels loading at
affected sources must meet vapor
tightness criteria in order to load
product.

The source category includes only
emissions that are directly caused by the
loading and unloading of bulk liquids at
points where marine terminal
equipment is connected to marine
vessel sources. Thus, this source
category does not include storage tanks
and leaking equipment associated with
terminal transfer operations. Nor does
this source category include emissions
from offshore vessel-to-vessel bulk
liquid transfer operations (i.e., lightering
operations}. Lightering operations do
not take place at onshore terminals. The
Agency may consider addressing
lightering operations in a separate
source category.

B. Pollutants To Be Regulated

The pollutants to be regulated are all
VOC and HAP emitted during marine
tank vessel loading and unloading

_operations.

C. Proposed Standards

The proposed standards are
developed under sections 183(f) and
112(d) of the Act. As discussed above,
section 183(f) requires the promulgation
of standards implementing reasonably
available control technology (RACT).
Section 112(d) requires the
promulgation of maximum achievable
control technology (MACT), which is
selected using different criteria than are
used for determining RACT. As a result,
RACT standards developed under
section 183(f) have somewhat different
applicability criteria, as well as a
different level of emissions reduction,
compared to the section 112(d) MACT
standards. However, the majority of
requirements (e.g., reporting,
recordkeeping, performance tests,
monitoring) are identical. In order to
simplify the regulatory process, both
sets of standards, RACT and MACT, are
presented in a single regulation and
proposed under 40 CFR part 63.

1. Proposed RACT Standards

Existing and new sources exceeding
either of the throughput cutoffs of 790
million liters per year (L/yr) (5 million

barrels per year (bbl/yr)) of gasoline or
16 billion L/yr (100 million bbl/yr) of
crude oil must meet the RACT
requirement of capture and control of
vapors from marine vessel loading
operations. The EPA believes that
approximately 25 terminals will be
required to install controls under these
proposed standards. The RACT for
marine vessel loading operations is a
capture system consisting of a vapor
tight marine vessel and all of the piping
and equipment necessary to route all
VOC vapors to a control device
connected to either a thermal
destruction device or a recovery device.
If a thermal destruction device is used
to process vapors, 98 percent
destruction efficiency must be achieved.
If a recovery device is used to process
the vapors, 95 percent recovery must be
achieved, or as an alternative, for
recovery of gasoline vapor emissions, a
source must ensure an outlet
concentration of 1,000 parts per million
by volume (ppmv) or less.

2. Proposed MACT Standards

New marine vessel loading operations
exceeding 1 megagram per year (Mg/yr)
(1.1 tons per year) of uncontrolled HAP
emissions that are located at major
sources must meet the MACT
requirement of capture and control of
vapors from marine vessel loading
operations. The MACT for new marine
vessel loading operations is a capture
system consisting of a vapor tight
marine vessel and all of the piping and
equipment necessary to route all VOC
vapors to a control device that is
capable of reducing HAP emissions to
the atmosphere by 98 percent.

Existing marine vessel loading
operations exceeding approximately 1
Mg/yr of HAP emissions that are located
at major sources must meet the same
vessel tightness requirements as new
sources. The EPA believes that
approximately 300 terminals will be
affected by these proposed standards.
These operations will have a MACT
emissions requirement of 93 percent
emission reduction. Control devices
used to achieve this emission limit are
required to operate at 95- and 98 percent
removal efficiencies respectively.
However, these facilities have the
option of exempting emissions of one or
more commodities from control
provided an overall 93 percent emission
reduction is achieved. This overall
emission reduction may be
demonstrated by controlling all but a
few commodities loaded. Partial control
of any given commodity would not be
allowed under the proposed compliance
provisions.
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At both new and existing sources,
emissions from ballasting operations
would be prohibited. Emissions of HAP
from steam stripping used to regenerate
carbon beds when carbon adsorption is
used to control emissions from marine
vessel loading operations would also be
prohibited under today’s proposed
standards.

3. Source Reduction and Recycling

The Pollution Prevention Act of 1990
(Pub. L. 101-508; 42 U.S.C. 13101 et
seq., ER 71:0501) establishes the
following pollution prevention
hierarchy as national policy:

a. Pollution should ge prevented or
reduced at the source wherever feasible;

b. Pollution that cannot be prevented
should be recycled in an
environmentally safe manner wherever
feasible;

c. Pollution that cannot be prevented
or recycled should be treated in an
environmentally safe manner wherever
feasible; and

d. Disposal or other release into the
environment should be employed only
as a last resort and should be conducted
in an environmentally safe manner.

Pollution prevention means “source
reduction,” as defined under the
Pollution Prevention Act, and other
practices that reduce or eliminate the
creation of pollutants. Source reduction
is any practice that reduces the amount
of any hazardous substance entering the
waste stream or otherwise released into
the environment prior to recycling,
treatment, or disposal. Source reduction
does not include any practice which
alters the physical, chemical, or
biological characteristics or the volume
of a hazardous substance, pollutant, or
contaminant through a process or
activity which itself is not integral to
and necessary for the production of a
product or the providing of a service.
Under the Pollution Prevention Act,
recycling, energy recovery, treatment
and disposal are not included within
the definition of pollution prevention.
Some practices commonly described as
“in-process recycling” may qualify as
pollution prevention.

Pollution prevention principles have
been incorporated into the proposed
marine vessel standards. The proposed
prohibition of emissions from ballasting
and steam stripping operations has the
effect of preventing pollution from
occurring at the source. Alternative
processes (i.e., segregated ballast tanks
and vacuum regeneration) are readily
available, widely used, and have the
benefit of not resulting in HAP or VOC
emissions.

Although not considered pollution
prevention, vapor recovery and

recycling is a common practice in this
industry, particularly gasoline recovery
(the lower vapor pressure crude oils are
less conducive to recovery and are more
likely to foul the carbon bed). The
proposed standards encourage vapor
recovery by allowing the use of well-
operated and maintained recovery
devices that operate at 95-percent
emission reduction. Recovery devices
are desirable compared to combustion
devices because the recovered
compounds can be reused in other
processes, which reduces the quantity of
virgin materials that must be produced.
Recovery devices also tend to generate
fewer secondary pollution impacts than
do combustion devices.

D. Emission Points To Be Regulated

The emission points to be regulated
include all means of venting the tank
during loading of product or ballast.
These include, but are not limited to,
open hatches and/or overhead vent
systems. The proposed rulemakings will
not directly regulate seals, hatches, or
covers associated with the marine tank
vessel. However, these items must be in
satisfactory condition for the vessel to
pass one of the three different marine
tank vessel tightness tests, and must
remain closed during the loading
process.

E. Format for the Proposed Standards

The chosen format for the standards
for product loading is a percentage of
mass emissions reduction. An
alternative format for gasoline vapor
recovery, a maximum allowable
concentration for the vapor processor
exhaust is also proposed. Emissions are
prohibited from ballasting operations
and from regeneration of carbon
adsorber beds.

F. Compliance Deadline

The compliance deadline for existing
sources affected by the RACT standards
is 2 years after the date of promulgation.
The compliance deadline for existing
sources affected by the MACT standards
is 2 years after the date of promulgation.
An existing source that subsequently
exceeds a RACT throughput cutoff will
have 2 years to comply once the source
exceeds a throughput cutoff. Similarly,
any source that exists as of the effective
date of the standards and subsequently
exceeds the MACT applicability
thresholds would have 2 years to
comply with the existing source MACT
standards. All other new or
reconstructed facilities will have to
comply upon startup, with the
exceptions noted in § 63.6 of the part 63
General Provisions.

G. Initial Performance Tests

Owners or operators must perform
initial performance tests as required by

'§63.7 of the General Provisions for all

combustion or recovery devices except
devices such as boilers or process
heaters where the emissions stream is
the primary fuel or boilers and process
heaters having a design heat input
capacity of 44 megawatts or more. The
test method for compliance for
combustion devices is the EPA Method
25 of appendix A of 40 CFR part 60. The
test method for compliance for recovery
devices is the EPA Method 25A of
appendix A of 40 CFR part 60. Flares are
not subject to the same tests as other
control devices, but must pass a visible
emissions test according to the
requirements of Method 22 of appendix
A of 40 CFR part 60. The performance
tests must be conducted to include the
loading of the last 20 percent of a
compartment, and may be spread out
over multiple compartments.

H. Vessel Tightness Testing

Three alternatives to ensure vessel
tightness are proposed: (1) Pressure test
the vessel, (2) perform a leak test on all
components using Method 21 of
appendix A of 40 CFR part 60, or (3)
load the vessel at less than atmospheric
pressure.

I. Monitoring

Owners or operators using a vent
system that contains valves that could
divert a vent stream from a control
device must either monitor vent stream
flow to ensure that it is not diverted
from a control device or secure the
bypass line valve in the closed position.

Monitoring criteria have been
established for combustion devices
(except flares), carbon adsorbers,
condensers and adsorbers. In general,
facilities would be required to establish
operating parameters during the initial
performance test and then monitor
combustion temperature for combustion
devices, VOC concentration in the
exhaust stream outlet for carbon
adsorbers, exhaust stream temperature
for condensers, and VOC outlet
concentration for adsorbers. In the case
of flares, owners or operators would be
required to monitor for the continuous
presence of a flame and to monitor vent
stream flow. Owners or operators
seeking to use other types of control
devices may develop enhanced
monitoring criteria for these devices and
submit the criteria to the Administrator
for approval.

J. Recordkeeping and Reporting

Sources required to install controls
would have to fulfill the reporting and
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recordkeeping requirements of the part
63 General Provisions including
submittal of the following reports: (1)
Compliance notification report, (2)
notification of initial performance test,
(3) report of initial performance test, (4)
quarterly parameter exceedance report,
and (5) quarterly emissions estimation
report. These sources must also
maintain documentation that vessels
loaded at the facility are vapor tight. All
information will be made readily
available to the Administrator or
delegated State authority for a minimum
of 5 years.

III. Rationale
A. Selection of Affected Sources

The primary release of vapors during
the marine tank vessel loading process
occurs at the tank vessel through
hatches, vents, and vent systems.
However, it is impractical for marine
tank vessels to carry their own vapor
processing systems given the limited
space on individual vessels. It is also
much more economical for terminals to
install and operate control devices that
are capable of controlling emissions
from multiple vessels than for each
vessel to control its own emissions.
Furthermore, section 183(f) requires that
“to the extent practicable such
standards shall apply to loading and
unloading facilities and not to tank
vessels.” Therefore, these regulations
require that terminals install an air
pollution control device and a means of
routing the air/vapor mixture from the
vessel to the air pollution control
device.

Vessels will not be allowed to load or
unload product unless they are
compatible with terminal air pollution
control systems or have a self contained
emissions control system on board.
Therefore, vessels loading at a
controlled terminal will need to have
their own vapor collection systems (i.e.,
pipes which allow for connection to
terminal air pollution control system) in
order to route vapors to shore. However,
vessels are not required to load at
controlled terminals. As a result, the
affected source is limited to the
terminal, which is in turn required to
Capture and control all loading
emissions, with the exception of
ballasting and off-shore terminal
emissions which are discussed
elsewhere in this preamble. Emissions
from off shore vessel-to-vessel bulk
liquid transfer operations (i.e., lightering
operations) are also not included as a
source affected by these standards
because these operations do not take
place at onshore terminals.

B. Selection of Pollutants To Be
Regulated

Section 183(f) of the Act states that
the Administrator shall “promulgate
standards applicable to the emission of
VOC and any other pollutant from
loading and unloading of tank vessels
which the Administrator finds causes,
or contributes to, air pollution that may
be reasonably anticipated to endanger
public health or welfare.* Under section
112(d), the EPA is also required to
regulate the emissions of HAP from
source categories listed pursuant to
section 112(c). Marine vessel loading
operations were listed on November 12,
1993 (58 FR 60021). In the absence of
regulation, the EPA estimates that
75,200 Mg/yr of VOC will be emitted as
a result of tank vessel loading
operations. Approximately 8,000 Mg/yr
of these VOC emissions will be
emissions of HAP. Tank vessel loading
operations emit approximately 53
different substances listed as HAP under
section 112(b) of the Act. Such
emissions include unregulated benzene
emissions of about 700 Mg/yr. In
addition, approximately 6,900 Mg/yr of
hexane, toluene, xylene compounds,
ethyl benzene, iso-octane, MTBE,
naphthalene, and cumene are emitted
from tank vessel loading operations.
Approximately 44 HAP comprise the
remaining four percent of toxic
emissions.

Benzene is a known human
carcinogen. It has been demonstrated to
increase the incidence of
nonlymphocytic leukemia in
occupationally exposed individuals, It
has also been linked to other leukemias,
as well as lymphomas and other tumor
types in animal studies. Benzene has
also been associated with a number of
adverse noncancer health effects,
including effects on the blood system
and the immune system. The other HAP
identified above also may induce
adverse health effects, including
depression of the central nervous
system, upper respiratory tract and eye
irritation, skeletal abnormalities,
anemia, cataracts, kidney damage and
liver damage.

As a result of its authority to regulate
emission from tank vessel loading
operations under both section 183(f) and
section 112(d), the EPA shall regulate
emissions of VOC and those HAP
included on the list under section
112(b) in this rulemaking.

C. Selection of Basis and Level of the
RACT Standards

1. Development of Regulatory
Alternatives

In deciding how to implement the
RACT provisions of section 183(f), the
EPA had to determine whether or not all
t