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Title 3— Proclamation 6678 of April 25, 1994

The President N ational Crim e V ictim s’ Rights W eek, 1 9 9 4

By the President of the United States of America 

A Proclamation
Every day, our Nation’s peace is shattered by crime. Violent crime and 
the fear it provokes are crippling our society, limiting our personal freedom, 
and fraying the ties that bind us. No corner of America, it often seems, 
is safe from increasing levels of crim inal violence. And more and more, 
the victims of these crimes are random targets of assaults stemming from 
a serious breakdown of values in our families and our communities.
National Crime Victim s’ Rights Week is a time when our Nation pauses 
to seriously reflect on these innocent victims of crime and on those who 
are working all across this country in their behalf. Thousands of people—  
many of them volunteers who have been victims themselves—are tirelessly 
striving at the Federal, State, and local levels to provide emotional support, 
guidanfce, and financial assistance to help crime victims recover from their 
trauma and to ensure that they are treated equitably and sensitively as 
their cases progress through the crim inal justice system.
My Administration is working to stop the violence today to ensure fewer 
victims tomorrow. The pending crime bill is tough and smart and fair, 
with victim s’ concerns as its centerpiece. It will strengthen programs that 
combat violence against women, it will impose a life sentence— without 
possibility of parole— on repeat, violent offenders, and it will amend the 
Victims of Crime Act to expand Federal resources available for crime victim s’ 
services, and it w ill promote the development of State registries for child 
abusers. We are encouraging citizens to assume personal responsibility for 
improving their neighborhoods and to get involved in finding solutions 
to the violence in their communities.
Those who give of themselves to assist victims are helping immeasurably 
in this effort. They are there for their neighbors. They are there to provide 
comfort when someone has lost a child to random gunfire, when the sanctity 
of someone’s home has been invaded by an intruder, when someone has 
been robbed, brutalized, or beaten. National Crime Victim s’ Rights Week 
affords us the opportunity to express our appreciation to these “good neigh
bors” and to renew our commitment to meeting the needs and ensuring 
the rights of crime victims.
I encourage communities across the Nation to facilitate the restorative proc
ess. Offenders must take responsibility and be held accountable for what 
they have done. We must encourage victims to cooperate with law enforce
ment agencies and help them to rebuild their lives and their communities 
through volunteer efforts and community service projects. And community 
institutions must afford the same rights to the victim as those given to 
the accused and to the offender. This includes initiatives such as community 
policing, community prosecutors, and community action advocates. Members 
of AmeriCorps promise a source of untapped potential for even more victim 
service agencies in our cities and towns. In fact, thousands will be making 
their presence felt this summer in our national service Summer of Safety 
programs. The problem of violence is a problem for all Americans. It is 
not a partisan issue. Strong pro-victim measures must be enacted in order 
to give our children a brighter future.
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|FR Doc. 94-10479 
Filed 4-26-94; 4:27 pml 
Billing code 3195-01-P

NOW, THEREFORE, I, WILLIAM J, CLINTON, President of the United States 
of America, by virtue of the authority vested in  me by the Constitution 
and laws of the United States, do hereby proclaim the week of April 24 
through April 30, 1994, as National Crime Victim s’ Rights Week. I urge 
all Americans to join in remembering the innocent victim s of crime and 
in honoring those who labor selflessly in behalf of these victims and their 
families. We must recommit ourselves to working with our neighbors to 
stop the violence and to ensure safer streets, schools, and playgrounds 
for our Nation’s children and for all of our citizens.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-fifth 
day of April, in the year of our Lord nineteen hundred and ninety-four, 
and of the Independence of the United States of America the two hundred 
and eighteenth.

Editorial note: For the President’s remarks at a ceremony honoring the 1994 Victim Service 
Award recipients, see issue 17 of the Weekly Compilation o f  Presidential Documents.
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MERIT SYSTEMS PROTECTION 
BOARD

5 CFR Part 1201

Practices and Procedures

AGENCY: Merit Systems Protection 
Board.
ACTION: F in a l ru le.

SUMMARY: The Merit Systems Protection 
Board is amending its practices and 
procedures to allow administrative 
judges to retain jurisdiction over cases 
after the issuance of an initial decision 
for the purpose of vacating the initial 
decision to accept a settlement 
agreement into the record. This change 
will allow the parties to enter into the 
record a settlement agreement reached 
after the issuance of the initial decision 
without filing a petition for review with 
the full Board.
EFFECTIVE DATE: A pril 2 9 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT: 
Robert Taylor, (202) 653-7200. 
SUPPLEMENTARY INFORMATION: The 
amended regulation provides 
administrative judges tjie authority to 
accept settlement agreements into the 
record after the issuance of the initial 
decision but before full Board 
consideration. This allows the parties to 
enter into the record a settlement 
agreement reached after the issuance of 
the initial decision without filing a 
petition for review thus facilitating the 
settlement of cases. This amendment 
does not change the current time limits 
prescribed in 5 CFR 1201.113 for 
determining the finality of a Board 
decision or for filing a petition for 
review.

The Board is publishing this rule as 
a final rule pursuant to 5 U.S.C. 1204(h).
List of Subjects in 5 CFR Part 1201

Administrative practice and 
procedure, Government employees.

Accordingly, the Merit Systems 
Protection Board amends 5 CFR part 
1201 as follows:

PART 1201—[AMENDED]

1. The authority citation for part 1201 
continues to read as follows:

Authority: 5 U.S.C. 1204, and 7701 unless 
otherwise noted.

2. Section 1201.112 is revised to read 
as follows:

1201.112 Jurisdiction of judge.
(a) After issuing the initial decision, 

the judge will retain jurisdiction over a 
case only to the extent necessary to:

(1) Correct the transcript, when one is 
obtained;

(2) Rule on motions for exception to 
the requirement that a party seeking a 
transcript must pay for it;

(3) Rule on a request by the appellant 
for attorney fees;

(4) Process any petition for 
enforcement filed under subpart F of 
this part;

(5) Vacate an initial decision before 
that decision becomes final under
§ 1201.113 in order to accept a 
settlement agreement into the record.

(b) Nothing is this section affects the 
time limits prescribed in § 1201.113 
regarding the finality of an initial 
decision or the time allowed for filing 
a petition for review.

Dated: April 21 ,1994.
Robert E. Taylor,
Clerk o f the Board.
[FR Doc. 94-10137 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILUNG CODE 7400-01-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 94-NM -33-AD; Amendment 
39-8900; AD 94-09-11]

Airworthiness Directives; Raytheon 
Corporate Jets Model BAe 125-1000A 
and Hawker 1000 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; request for 
comments,

SUMMARY: T h is  am endm ent adopts a 
new  a irw orth in ess d irective (AD) that is

applicable to certain Raytheon 
Corporate Jets Model BAe 1 2 5 -1 000A 
and Hawker 1000 series airplanes. This 
action requires inspections of the thrust 
reverser system for integrity, and 
correction of any discrepancy found. 
This amendment is prompted by a 
report that there is a possibility of 
failure of the drive links (or 
attachments) on the thrust reversers of 
these airplanes due to the single link 
design concept of the thrust reverser 
link and lock system. This condition, if 
not corrected, could result in 
inadvertent deployment of a thrust 
reverser during flight. The actions 
specified in this AD are intended to 
prevent a significant reduction in the 
controllability of the airplane due to an 
in-flight deployment of a thrust reverser. 
DATES: Effective May 1 6 ,1 9 9 4 .

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of May 16, 
1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
June 28,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94-NM- 
33—AD, 1601 Lind Avenue SW., Renton, 
Washington 98055—4056.

The service information referenced in 
this AD may be obtained from Raytheon 
Corporate Jets, Inc., 3 Bishops Square,
St. Albans Road West, Hatfield, 
Hertfordshire, AL109NE, United 
Kingdom. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
William Schroeder, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: The Civil 
Aviation Authority (CAA), which is the 
airworthiness authority for the United 
Kingdom, recently notified the FAA that 
an unsafe condition may exist on certain 
Raytheon Corporate Jets Model BAe 
125—1000A and Hawker 1000 series
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airplanes. The CAA advises that the 
manufacturer of the thrust reversers on 
these airplanes has conducted a 
reassessment of the failure modes and 
effects analysis for the thrust reverser 
system, and has provided to the airplane 
manufacturer additional 
recommendations for repetitive 
inspection intervals of the system. 
Results of that reassessment revealed 
that failure of the drive links (or 
attachments) on the thrust reversers cân 
occur due to the single link design 
concept of the thrust reverser link and 
lock system. This condition, if not 
corrected, can result in inadvertent 
deployment of a thrust reverser during 
flight, which could result in a 
significant reduction in the 
controllability of the airplane

Raytheon Corporate Jets, Inc., has 
issued Service Bulletin SB 78-12, dated 
January 24,1994, that describes 
procedures for a detailed visual 
inspection of the thrust reverser drive 
mechanism to detect wear and abrasion 
and to ensure the security of the 
attachment of the actuator to its drive 
links, of the drive links to the thrust 
reverser structure, and of the ends of the 
drive link and link hinges. The service 
bulletin also describes procedures for 
repetitive inspections of the thrust 
reverser system for structural integrity. 
Accomplishment of these inspections 
will ensure the continued structural 
integrity of the thrust reverser system. 
The CAA classified this service bulletin 
as mandatory.

This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of § 21.29 of 
the Federal Aviation Regulations and 
the applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FÀA informed of the situation 
described above. The FAA has 
examined the findings of the CAA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, this AD is being issued to 
prevent deployment of a thrust reverser 
in flight and subsequent reduced 
controllability of the airplane. This AD 
requires repetitive inspections of the 
thrust reverser system for integrity, and 
correction of any discrepancy found.
The inspections are required to be 
accomplished in accordance with the 
service bulletin described previously.
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Correction of any discrepancy found is 
required to be accomplished in 
accordance with procedures described 
in the airplane maintenance manual.

This is considered interim action. The 
airplane manufacturer currently is 
developing a secondary locking feature 
on the thrust reverser doors. Once this 
modification is developed, approved, 
and available, the FAA may consider 
further rulemaking to require its 
installation.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—NM-33-AD.” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the
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national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C, App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR 
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-09-11 Raytheon Corporate Jets, Inc.: 

Amendment 39-8900. Docket 94-N M - 
33-AD.

Applicability: Model BAe 125-lOOOA and 
Hawker 1000 series airplanes; as listed in 
Raytheon Corporate Jets Service Bulletin SB 
78-12, dated January 24,1994; certificated in 
any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent inadvertent deployment of a 
thrust reverser during flight, which could 
result in a significant reduction in the 
controllability of the airplane, accomplish 
the following:
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(a) Within 60 days or 150 hours time-in- 
service after the effective date of this AD, 
whichever occurs first: Perform a detailed 
visual inspection of the thrust reverser drive 
mechanism to detect wear and abrasion and 
to ensure the security of the attachment of 
the actuator to its drive links, of the drive 
links to the thrust reverser structure, and of 
the ends of the drive link and link hinges; in 
accordance with paragraph 2.B. of Raytheon 
Corporate Jets Service Bulletin ¡SB 78-12, 
dated January 24,1994. Prior to further flight, 
correct any discrepancy found, in accordance 
with procedures described in the airplane 
maintenance manual.

(b) At intervals not to exceed 150 hours 
time-in-service after accomplishing the 
inspection required by paragraph (a) of this 
AD, and whenever any stang fairing is 
rnmoved for any reason: Perform a detailed 
visual inspection of the thrust reverser 
system to ensure its integrity, as specified in 
paragraphs (b)(1) and (b)(2) of this AD.

(1) If the stang fairing seals are intact: 
Inspect the visible driver links, idler links, 
and attachment bolts to the thrust reverser 
doors, in accordance with paragraph 2.D.(1) 
of Raytheon Corporate Jets Service Bulletin 
SB 78-12, dated January 24,1994. Prior to 
further flight, correct any discrepancy found 
during this inspection, in accordance with 
procedures described in the airplane 
maintenance manual.

Note 1: The stang fairings need not be 
removed during this inspection.

(2) If any stang fairing has been disturbed 
or if the inspection seal is broken: Inspect the 
appropriate mechanism in accordance with 
paragraph 2.D.(2) of Raytheon Corporate Jets 
Service Bulletin SB 78-12, dated January 24, 
1994. Prior to further flight, correct any 
discrepancy found, in accordance with 
procedures described in the airplane 
maintenance manual.

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113.

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(d) Special flight permits may be issued in 
accordance with Federal Aviation 
Regulations (FAR) 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(e) The inspections shall be done in 
accordance with Raytheon Corporate Jets 
Service Bulletin* SB 78—12, dated January 24, 
1994. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C: 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Raytheon Corporate Jets Inc., 3 Bishops 
Square, St. Albans Road West, Hatfield, ;

Hertfordshire, AL109NE, United Kingdom. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue SW., Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW„ suite 700, Washington, 
DC.

(f) This amendment becomes effective on 
May 16,1994.

Issued in Renton, Washington, on April 20, 
1994.
S.R. Miller,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-9988 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-46-AD; Amendment 
39-8898; AD 94-09-09]

Airworthiness Directives; SAAB 
Aircraft Model SAAB SF340A and 
SAAB 340B Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; request for 
comments.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain SAAB Model 
SAAB SF340A and SAAB 340B 
airplanes. This action requires 
installation of a placard in the cockpit 
that informs the flight crew of the 
prohibition against moving the power 
levers below “flight idle” (beta mode) 
when the airplane is airborne. This 
amendment is prompted by an incident 
during which a Model SAAB 340B 
airplane, that was in “beta mode” for a 
short duration during descent, lost all 
engine power. The action specified in 
this AD is intended to prevent engine 
overspeed and the resultant loss of 
engine power.
DATES: Effective May 16,1994,

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the F ed era l R egister as of May 16, 
1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
June 28,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No.94-NM-46- 
AD, 1601 Lind Avenue SW., Renton, 
Washington 98055—4056. The service 
information referenced in this AD may 
be obtained from SAAB Aircraft AB, 
SAAB Aircraft Product Support, S—581 
88, Linköping, Sweden. This

information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2145; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: Recently, 
the FAA has received a report that a 
SAAB Model SAAB 340B airplane lost 
all engine power during descent. In this 
incident, the flight crew managed to 
land the airplane with no turbine 
power. However, the airplane ran off the 
end of the runway and sustained 
damage in the process; The flight data 
recorder from this airplane revealed that 
the power levers were set below “flight 
idle” (beta mode) for approximately 
eight seconds during the airplane’s 
descent from 9,200 feet altitude.
Further, the FAA has received reports of 
other incidents in which operators of 
Model SAAB SF340A and SAAB 340B 
airplanes have selected “beta mode” 
either inadvertently or intentionally 
during flight.

The FAA has determined that if the 
flight crew moves the power levels 
below “flight idle” (beta mode) when 
the airplane is airborne, the propeller 
will go into a low pitch angle and the 
propeller speed may increase 
uncontrollably. This condition, if not 
corrected, could result in engine 
overspeed and the resultant loss of 
engine power.

SAAB Aircraft has issued Service 
Bulletin 340-76-033, dated March 31, 
1994, that describes procedures for 
installation of a placard in the Cockpit 
of certain Model SAAB SF340A and 
SAAB 340B airplanes. The placard 
informs the flight crew of the 
prohibition against moving the power 
levers below “flight idle” (bèta mode) 
when the airplane is airborne.

These airplane models are 
manufactured in Sweden and are type 
certificated for operation in the United 
States under the provisions of Section 
21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. The FAA has 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same
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type design registered in the United 
States, this AD is being issued to 
prevent engine overspeed and the 
resultant loss of engine power. This AD 
requires installation of a placard in the 
cockpit of certain SAAB Model SAAB 
SF340A and SAAB 340B airplanes. The 
actions are required to be accomplished 
in accordance with the service bulletin 
described previously.

This is considered to be interim 
action until final action is identified, at 
which time the FAÂ may consider 
further rulemaking.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be . 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports thé commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94-NM—46—AD.” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89.

§39 .13  [Amended)
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-09-09  SAAB Aircraft AB: Amendment 

39-8898. Docket 94-N M -46-A D .
Applicability: Model SAAB SF340A 

airplanes having serial numbers 004 through 
159, inclusive; and SAAB 340B airplanes 
having serial numbers 160 through 379, 
inclusive; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent engine overspeed and the 
resultant loss of engine power, accomplish 
the following:

(a) Within 10 days after the effective date 
of this AD, install a placard in the cockpit of 
the airplane to advise the flight crew of the 
prohibition against moving the power levers 
below "flight idle” (beta mode) when the 
airplane is airborne, in accordance with Saab 
Service Bulletin 340-76-033 , dated March
31,1994.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(c) Special flight permits may be issued in 
accordance with § 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished.

(d) The installation shall be done in 
accordance with Saab Service Bulletin 340- 
76-033, dated March 31 ,1994 . This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 C^R 
part 51. Copies may be obtained from Saab 
Aircraft AB, Saab Aircraft Product Support, 
S-581 88, Linköping, Sweden. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC

(e) This amendment becomes effective on 
May 16,1994.

Issued in Renton, Washington, on April 20, 
1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-9990 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 491IM4-U

14 CFR Part 73

[Airspace Docket No. 93-ANM-44]

Revocation of Restricted Area R-6707; 
Queets, WA

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes 
Restricted Area R-6707, Queets, WA. A 
Federal Aviation Administration (FAA) 
review of annual utilization data for R- 
6707 revealed that the area is no longer 
required for its designated purpose. The 
Department of the Navy subsequently
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submitted a proposal to remove the 
restricted area.
EFFECTIVE DATE: 0901 u.t.c., June 23, 
1994.
FOR FURTHER INFORMATION CONTACT: Ken 
McElroy, Military Operations Program 
Office (ATM—420), Office of Air Traffic 
System Management, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-7686.

SUPPLEMENTARY INFORMATION:

The Rule

This amendment to part 73 of the 
Federal Aviation Regulations revokes 
Restricted Area R-6707, Queets, WA.
An FAA review of the annual utilization 
reports revealed that this area received 
limited use in the past year. After 
reviewing its operational requirements, 
the Department of the Navy submitted a 
proposal to disestablish the area. This 
action returns restricted airspace to 
public use; therefore, I find that notice 
and public procedure under 5 U.S.C. 
553(b) are unnecessary because this 
action is a minor technical amendment 
in which the public would not be 
particularly interested. Section 73.67 of 
part 73 of the Federal Aviation 
Regulations was republished in FAA 
Order 7400.8A dated March 3,1993.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

Environmental Review

In accordance with FAA Order 
1050.ID, “Policies and Procedures for 
Considering Environmental Impacts,” 
this action is not subject to 
environmental assessments and 
procedures.

List of Subjects in 14 CFR Part 73

Airspace, Navigation (air).
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Adoption of the Amendment
In consideration of the foregoing, the 

Federal Aviation Administration 
amends 14 CFR part 73 as follows:

PART 73— [AMENDED]

1. The authority citation for part 73 
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510, 1522; E.O. 10854; 24 FR 9565, 3 CFR, 
1959-1963 Comp., p. 389; 49 U .S.C  106(g); 
14 CFR 11.69.

§73.67 [Amended]
2. R-6707 Queets, WA [Removed].
Issued in Washington, DC, on April 15, 

1994.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical 
Information Division.
[FR Doc. 94-10283 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4910-13-P

Coast Guard

33 CFR Part 1
[CGD 92-066]

RIN 2115-AE32

Recreational Vessel Fees
AGENCY: Coast Guard, DOT.
ACTION: Adoption of interim rule as 
final.

SUMMARY: This rule adopts as final, the 
changes to Recreational Vessel Fee 
regulations which were published as ¿n 
interim final rule on February 17,1993. 
The interim final rule changed the 
length categories of recreational vessels 
subject to the recreational vessel fee 
(RVF) for calendar years 1993 and 1994, 
as required by the High Seas Driftnet 
Fisheries Enforcement Act of 1992. This 
final rule also removes Lake Roosevelt, 
WA, from the listing of specific waters 
where the Coast Guard has a presence. 
EFFECTIVE DATE: April 29, 1994. 
ADDRESSES: Unless otherwise indicated, 
documents referred to in this preamble 
are available for inspection or copying 
at the office of the Executive Secretary, 
Marine Safety Council (Q-LRA/3406), 
U.S. Coast Guard Headquarters, 2100 
Second Street SW., room 3406, 
Washington, DC 20593-0001 between 8 
a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477.

Refunds. Written requests for refunds 
for RVF decals may be mailed to the 
U.S. Recreational Vessel Fee Program, 
P.O. Box 11066, Des Moines, IA 50336- 
1066, until September 30,1994. After 
that date, RVF related correspondence
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should be mailed to Commandant (G- 
NAB—5), U.S. Coast Guard 
Headquarters, 2100 Second Street SW., 
Washington, DC 20593-0001.
FOR FURTHER INFORMATION CONTACT:
Ms. Nancy Campbell-Jones, Auxiliary, 
Boating, and Consumer Affairs Division, 
(202) 267-6717. A copy of this notice 
may be obtained by calling the Coast 
Guard’s toll-free Boating Safety Hotline, 
1—800—368—5647. In Washington, DC, 
call 267-0780.
SUPPLEMENTARY INFORMATION:

Drafting Information
The principal persons involved in 

drafting this document are Mr. Carlton 
Perry, Project Manager, Auxiliary, 
Boating, and Consumer Affairs Division, 
and C.G. Green, Project Counsel, Office 
of Chief Counsel.
Regulatory History

On February 17,1993, the Coast 
Guard published an interim final rule 
entitled “Recreational Vessel Fees” in 
the Federal Register (58 FR 8884). The 
rule was made effective on October 1, 
1992, to coincide with the effective date 
of the statutory revisions in section 501 
of the High S^as Driftnet Fisheries 
Enforcement Act of 1992 (Pub. L. 102- 
582). A delay in amending the existing 
regulations could have resulted in 
vessel owners or operators paying a fee 
which was no longer required. The 
Coast Guard received one letter 
commenting on the interim final rule; it 
supported the announced phaseout of 
the fees. No public hearing was 
requested and none was held. On March 
17,1994 (59 FR 12549), the Coast Guard 
published a technical amendment to 
restore text in the CFR mistakenly 
removed by the interim final rule.
Background and Purpose

The Omnibus Budget Reconciliation 
Act of 1990 amended section 2110 of 
title 46, United States Code, to require 
the Secretary of Transportation to 
establish a fee or charge for recreational 
vessels and to collect it annually in 
fiscal years (FY) 1991 through 1995 
from the vessel owner or operator.

Section 501 of the High Seas Driftnet 
Fisheries Enforcement Act, enacted 
October 16,1992, amends 46 U.S.C. 
2110(b)(1) to limit collection of the 
annual fee to fiscal years 1993 and 1994, 
to reduce the number of recreational 
vessels subject to the annual fee by 
limiting the vessel length categories 
partially in fiscal year 1993 and even 
more in 1994, and to rescind the fee in 
fiscal year 1995.

This rule adopts the interim final rule, 
as corrected.
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This rule also removes Lake Roosevelt 
(WA) as a specific body of water on 
which the fee applies. Lake Roosevelt 
(WA) was originally listed in § 1.30-l(e) 
due to an actual Coast Guard presence 
for maintaining aids to navigation. The 
Coast Guard entered into a 
memorandum of agreement transferring 
maintenance of the aids to navigation on 
Lake Washington to the National Park 
Service in January 1993. With this 
transfer, the Coast Guard no longer has 
an actual presence on Lake Roosevelt 
and the fees should no longer apply on 
the Lake. In accordance with 5 U.S.C. 
553, a notice of proposed rulemaking 
(NPRM) was not published for this 
regulation and good cause exists for 
making it effective in less than 30 days 
after Federal Register publication. 
Publishing an NPRM and delaying its 
effective date would be contrary to the 
public interest to relieve owners or 
operators of vessels on Lake Washington 
no longer subject to the fees from 
unnecessarily paying the fees.
Assessment

This rule is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has not been reviewed by the 
Office of Management and Budget under 
that order. It is not significant under the 
Regulatory Policies and Procedures of 
the Department of Transportation (DOT) 
(44 FR 11040; February 26,1979). The 
Coast Guard expects the economic 
impact of this rulemaking to be so 
minimal that a full regulatory evaluation 
is unnecessary.
Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 ef. seq.), the Coast Guard 
must consider the economic impact on 
small entities of a rule for which a 
general notice of rulemaking is required. 
“Small entities” include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as “small 
business concerns” under section 3 of 
the Small Business Act (15 U.S.C. 632). 
Since this rule applies only to 
recreational vessels, the Coast Guard has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities.
Collection of Information

This rulemaking reduces the 
collection-of-information requirements 
approved by the Office of Management 
and Budget (OMB) under section 
3504(h) of the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.). The subpart

number is 33 CFR 1.30 and the 
corresponding OMB approval number is 
OMB Control Number 2115-0588.
Federalism

The Coast Guard has analyzed this 
rule under the principles and criteria 
contained in Executive Order 12612 and 
has determined that this rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment.
Environment

The Coast Guard considered the 
environmental impact of this rule and 
concluded that, under paragraph 2.B.2 
of Commandant Instruction M16475.1B, 
this rule is categorically excluded from 
further environmental documentation.
A “Categorical Exclusion 
Determination” is available in the 
docket for inspection or copying where 
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 1
Administrative practice and 

procedure, Authority delegations 
(Government agencies), Freedom of 
information, Penalties, Fees.

For the reasons set out in the 
preamble the interim rule published on 
February 17,1993 (58 FR 8884) 
amending 33 CFR Part 1 is confirmed as 
final with the following change:

PART 1—[AMENDED]

Subpart 1.30—[Amended]
T. The authority citation for 33 CFR 

subpart 1.30 continues to read as 
follows:

Authority: 46 U.S.C. 2110; 49 CFR 1.46.

§ 1.30—1 [Removed and Reserved]
2. Paragraph (e)(3) of § 1.30-1 is 

removed and reserved.
Dated: April 15 ,1994.

W.J. Ecker,
Rear Admiral, U.S. Coast Guard, Chief, Office 
o f  Navigation Safety and Waterway Services. 
(FR Doc. 94-10177 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

48 CFR Parts 219,226 and 252

Defense Federal Acquisition 
Regulation Supplement; Small 
Disadvantaged Business, Historically 
Black Colleges and Universities, and 
Minority Institutions
AGENCY: Department of Defense (DoD). 
ACTION: Interim rule with request for 
public comments.

SUMMARY: The Department of Defense 
has issued an interim rule amending the 
Defense Federal Acquisition Regulation 
Supplement to revise the definitions for 
historically black colleges (HBCUs) and 
universities and minority institutions 
(Mis). The rule also revises the 
requirement for an offeror to qualify as 
small disadvantaged business, HBCU, or 
MI both at time of submission of the 
offer and at time of award by 
eliminating the requirement to qualify at 
time of award.
DATES: Effective Date: April 2 1 ,1 9 9 4 . 
Comment Date: Comments on the 
interim DFARS rule should be 
submitted in writing to the address 
shown below on or before June 2 8 ,1 9 9 4  
to be considered in the formulation of 
a final rule.
ADDRESSES: Interested parties should 
submit written comments to the The 
Defense Acquisition Regulations 
Council, ATTN: Mrs. Alyce Sullivan, 
PDUSD (A&T) DP (DAR), IMD 3D139, 
3062 Defense Pentagon, Washington, DC 
20301-3062. Telefax number (703) 604- 
5971. Please cite DFARS Case 93-D315 
in all correspondence related to this 
issue.
FOR FURTHER INFORMATION CONTACT:
Mrs. Alyce Sullivan, (703) 604-5929.
SUPPLEMENTARY INFORMATION:

A. Background
Subsections 811(a) and (b), of the FY 

1994 Defense Authorization Act (Pub. L. 
103-160) revise the definitions for 
historically black colleges and 
universities (HBCU) and minority 
institutions (MI) in 10 U.S.C. 
2323(a)(1)(B) and (C). Subsection 811(c) 
eliminates the requirement for an entity 
that is seeking a DoD contract and 
represents itself as small disadvantaged 
business, HBCU, or MI to maintain its 
status as such entity at the time of 
award.

The Director, Defense Procurement, 
issued Departmental Letter 94-06, April
21,1994, to implement Subsections 
811(a), (b) and (c).
B. Regulatory Flexibility Act

The interim rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. The 
sole purpose of this rule is to implement 
statutory revisions. The impact, if any, 
would benefit small entities, because 
the requirement for retaining status as a 
small disadvantaged business, 
historically black college or university, 
or minority institution, at time of award 
is deleted. Comments from small 
entities concerning the affected DFARS
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subparts will be considered in 
accordance with 5 U.S.C. 610. Such 
comments must be submitted separately 
and cite DFARS Case 94-610 in 
correspondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the revisions in this 
rulemaking notice do not contain and/ 
or affect information collection 
requirements which require the 
approval of OMB under 44 U.S.C. 3501 
et seq.

D. Determination to Issue an Interim 
Rule

A determination has been made under 
the authority of the Secretary of Defense 
to issue this rule as an interim rule. 
Urgent and compelling reasons exist to 
promulgate this rule before affording the 
public an opportunity to comment. This 
action is necessary because Subsections 
811(a), (b), and (c) became effective 
upon enactment of the Fiscal Year 1994 
Defense Authorization Act (Pub. L. 103- 
160), on November 30,1993. However, 
pursuant to Public Law 98-577 and 
Federal Acquisition Regulation 1.501, 
public comments received in response 
to this interim rule will be considered 
in formulating the final rule.
List of Subjects in 48 CFR Parts 219,
226, and 252

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition 
Regulations Council.

1. The authority for 48 CFR parts 219, 
226 and 252 continues to read as 
follows:
■ Authority: 41 U.S.C. 421 and 48 CFR part

PART 219—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS

2. Section 219.301 is amended by 
revising paragraph (a) introductory text 
to read as follows:

219.301 Representation by the offeror.
(a) A concern must qualify as a small 

disadvantaged business (SDB) on the 
date of submission of its initial offer 
including price to be eligible for—
* * * * *

PART 226—OTHER SOCIOECONOMIC 
PROGRAMS

3. Section 226.7005 is amended by 
revising paragraph (a)(1) to read as 
Follows:

226.7005 Eligibility as an HBCU or Mi.
(a) * *
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(1) Be an HBCU or MI, as defined in 
the clause at 252.226-7000, Notice of 
Historically Black College or University 
and Minority Institution Set-Aside, at 
the time of submission of its initial offer 
including price; and 
* * * * *

PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

252.219- 7000 [AMENDED]
4. Section 252.219—7000 is amended 

by revising the clause date to read 
“(APR 1994)” in lieu of “(DEC 1991)”; 
by removing paragraph (d); and by 
redesignating paragraph (e) as (d).

5. Section 252.219-7003 is amended 
by revising the clause date to read 
“(APR 1994)” in lieu of “(APR 1993)”, 
and by revising paragraph (a) to read as 
follows:

252.219- 7003 Small business and small 
disadvantaged business subcontracting 
plan (DoD contracts).
* * * * *

(a) Definitions. H istorically b lack  
colleges and universities, as used in this 
clause, means institutions determined 
by the Secretary of Education to meet 
the requirements of 34 CFR 608.2. The 
term also means any nonprofit research 
institution that was an integral part of 
such a college or university before 
November 14,1986.

Minority institutions, as used in this 
clause, means institutions meeting the 
requirements of section 1046(3) of the 
Higher Education Act of 1965 (20 U.S.C. 
1135d-5(3)). The term also includes 
Hispanic-serving institutions as defined 
in section 316(b)(1) of such Act (20
U.S.C. 1059c (b)(1)). 
* * * * *

6. Section 252.219—7006 is amended 
by revising the clause date to read 
“(APR 1994)” in lieu of “(DEC 1991)” 
and by revising paragraph (a) to read as 
follows:

252.219- 7006 Notice of evaluation 
preference for small disadvantaged 
business concerns.
* * * * *

(a) Definitions. H istorically black  
colleges and universities, as used in this 
clause, means institutions determined 
by the Secretary of Education to meet 
the requirements of 34 CFR 608.2. The 
term also means any nonprofit research 
institution that was an integral part of 
such a college or university before 
November 14,1986.

Minority institutions, as used in this 
clause, means institutions meeting the 
requirements of section 1046(3) of the 
Higher Education Act of 1965 (20 U.S.C.
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1135d-5(3)). The term also includes 
Hispanic-serving institutions as defined 
in section 316(b)(1) of such Act (20 
U.S.C. 1059c(b)(l)).
* * * * *

7. Section 252.226—7000 is amended 
by revising the clause date to read 
“(APR 1994)” in lieu of “(DEC 1990)”; 
and by revising, paragraphs (a) and (b) 
to read as follows:

252.226-7000 Notice of historically black 
college or university and minority 
institution set-aside.

(a) Definitions. H istorically black  
colleges and universities, as used in this 
clause, means institutions determined 
by the Secretary of Education to meet 
the requirements of 34 CFR 608.2. The 
term also means any nonprofit research 
institution that was an integral part of 
such a college or university before 
November 14,1986.

M inority institutions, as used in this 
clause, means institutions meeting the 
requirements of section 1046(3) of the 
Higher Education Act of 1965 (20 U.S.C. 
1135d-5(3)). The term also includes 
Hispanic-serving institutions as defined 
in section 316(b)(1) of such Act (20 
U.S.C. 1059C(b)(l)).

(b) General? (1) Offers are solicited 
only from historically black colleges or 
universities and minority institutions.

(2) Any award resulting from this 
solicitation will be made only to an 
offeror which is a historically black 
college or university or a minority 
institution at the time of submission of 
its initial offer including price.
* * * * *

8. Section 252.226—7001 is amended 
by revising the clause date to read 
“(APR 1994)” in lieu of “(DEC 1991)”; 
by revising paragraph (a); and by 
removing paragraph (c) to read as 
follows:

252.225-7001 Historically black college or 
university and minority institution 
certification.
* * * * *

(a) Definitions. H istorically black  
colleges and universities, as used in this 
provision, means institutions 
determined by the Secretary of 
Education to meet the requirements of 
34 CFR 608.2. The term also means any 
nonprofit research institution that was 
an integral part of such a college or 
university before November 14,1986.

M inority institutions, as used in this 
provision, means institutions meeting 
the requirements of section 1046(3) of 
the Higher Education Act of 1965 (20 
U.S.C. 1135d—5(3)). The term also 
includes Hispanic-serving institutions
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as defined in section 316(b)(1) of such 
Act (20 U.S.C. 1059c(b)(1)). 
* * * * *
(FR Doc. 94-10129 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration

49 CFR Parts 107 and 171 

[Docket No. HM-208; Notice 94-6]

Hazardous Materials Transportation; 
Registration and Fee Assessment 
Program

AGENCY: Research and Special Programs 
Administration (RSPA), DOT.
ACTION: Notice of filing requirements.

SUMMARY: The Hazardous Materials 
Registration Program will enter 
Registration Year 1994-95 on July 1, 
1994. Persons who transport or offer for 
transportation certain hazardous 
materials are required to annually file a 
registration statement and pay a fee to 
the Department of Transportation. 
Persons who registered for the 1993-94 
Registration Year will be mailed a 
Registration Statement form and 
informational brochure in April.
FOR FURTHER INFORMATION CONTACT: 
David W. Donaldson, Office of 
Hazardous Materials Planning and 
Analysis (202-366-4109), Hazardous 
Materials Safety, 400 Seventh Street 
SW., Washington, DC 20590-0001. 
SUPPLEMENTARY INFORMATION: The 
purpose of this notice is to advise 
persons who transport or offer for 
transportation certain hazardous 
materials of an annual requirement to 
register with the Department of 
Transportation. A Final Rule 
implementing this requirement was 
published in the Federal Register on 
July 9,1992 (57 FR 30620-30633), a 
clarification on July 28,1992 (57 FR 
33416—33417), editorial revisions on 
August 21,1992 (57 FR 37900-37902), 
a formal interpretation of the terms 
“offeror” and "transporter” on October 
28,1992 (57 FR 48739-48741), and an 
amendment to the regulation on March 
5,1993 (58 FR 12543-12545). Each 
person, as defined by the Hazardous 
Materials Transportation Act, who 
engages in any of the specified activities 
relating to the transportation of 
hazardous materials is required to 
register annually with the Department of 
Transportation and pay a fee. Proceeds 
are used to fund grants to State, local, 
and Indian tribal governments for

emergency response planning and 
training. The regulations implementing 
this program are in Title 49, Code of 
Federal Regulations, Sections 107.601- 
107.620.

The persons affected by this rule 
include those who offer or transport in 
commerce any of the following 
materials:

A. Any highway route-controlled 
quantity of a Class 7 (radioactive) 
material;

B. More than 25 kilograms (55 
pounds) of a Division 1.1,1.2, or 1.3 
(explosive) material in a motor vehicle, 
rail car, or freight container;

C. More than one liter (1.06 quarts) 
per package of a material extremely 
toxic by inhalation (Division 2.3, Hazard 
Zone A, or Division 6.1, Packing Group 
I, Hazard Zone A);

D. A hazardous material in a bulk 
packaging having a capacity equal to or 
greater than 13,248 liters (3,500 gallons) 
for liquids or gases or more than 13.24 
cubic meters (468 cubic feet) for solids; 
or

E. A shipment, in other than a bulk 
packaging, of 2,268 kilograms (5,000 
pounds) gross weight or more of a class 
of hazardous materials for which 
placarding of a vehicle, rail car, or 
freight container is required for that 
class.

The 1993-94 registration year ends on 
June 30,1994. The 1994—95 Registration 
Year will begin on July 1,1994, and end 
on June 30,1995. Any person who 
engages in any of the specified activities 
during that period must file a 
Registration Statement and pay the 
associated fee of $300.00 before July 1, 
1994, or before engaging in any of the 
activities, whichever is later. All 
persons who registered for the 1993-94 
Registration Year will be mailed a 
Registration Statement form and an 
informational brochure in May 1994. 
Others wishing to obtain the form and 
any other information relating to this 
program should contact the program 
number given above.

RSPA is now accepting 1994-95 
registrations. The Registration Statement 
has not been revised for the 1994-95 
Registration Year. Registrants should 
file a registration statement and pay the 
associated fee in advance of July 1,
1994, in order to ensure that a 1994—95 
Registration Number has been provided 
by that date to comply with the 
recordkeeping requirements, including 
the requirement that the number be 
made available on board each truck and 
truck tractor (not including trailers and 
semi-trailers) used to transport 
hazardous materials subject to the 
registration requirements. A Certificate 
of Registration is generally mailed

within three weeks of RSPA’s receipt of 
a Registration Statement.

Persons who engage in any of the 
specified activities during a Registration 
Year are required to register for that 
year. Persons who engaged in these 
activities during Registration Year 
1992-93 (September 16,1992, through 
June 30,1993) or 1993-94 (July 1,1993, 
through June 30,1994) and have not 
filed a registration statement and paid 
the associated fee of $300.00 for each 
year for which registration is required 
should contact RSPA to obtain the 
required form (DOT F 5800.2). Persons 
who fail to register for any registration 
year in which they engaged in such 
activities are subject to civil penalties 
for each day a covered function is 
performed. The legal obligation to 
register for a year in which any of the 
specified activities was conducted does 
not end with the registration year. 
Registration after the completion of a 
registration year may also involve the 
imposition of a late fee and interest in 
addition to a civil penalty.

For the 1994-95 Registration Year, 
RSPA has entered into an agreement 
with the Public Utilities Commission of 
Ohio (PUCO) to test an alternative 
procedure for filing the Federal 
Registration Statement for motor carriers 
who are also subject to the State of 
Ohio’s registration program. Ohio 
Revised Code Section 4905.80 requires 
that motor carriers transporting in or 
through Ohio hazardous materials that 
must be placarded, require the display 
of vehicle markings, or must be 
manifested register with PUCO.

Motor carriers who are subject to the 
Federal 1994-95 Hazardous Materials 
Registration requirement, may elect to 
submit a completed Federal Registration 
Statement DOT Form F 5800.2, through 
PUCO together with the associated fee 
of $300.00 payable to the U.S. 
Department of Transportation. This 
option for the submittal of the Federal 
registration documents through PUCO is 
being offered to certain motor carriers to 
demonstrate if this procedure is more 
cost-effective or otherwise less 
burdensome to industry and 
government. Since this procedure is 
optional, a motor carrier subject to 
Ohio’s registration requirement may 
elect to register in the Federal program 
directly with the U.S. Department of 
Transportation, as specified in 49 CFR 
107.616. However, PUCO has agreed to 
verify that all motor carriers required to 
register with PUCO are registered with 
DOT if they are subject to the Federal 
registration requirements.

A motor carrier subject to both the 
Federal and PUCO registration 
requirements who elects to register in
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the Federal program through PUCO may 
obtain the required Federal and Ohio 
forms and related information by 
contacting the Public Utilities 
Commission of Ohio, Transportation 
Department, Hazardous Materials 
Division, 180 East Broad Street, 5th 
Floor, Columbus, OH 43215-3793, 
telephone 614-466-7232.

On April 1,1994 (59 FR 15602- 
15605), RSPA published a Notice of 
Proposed Rulemaking, in which it 
proposed several additional 
requirements that may affect persons 
currently subject to the registration 
requirements. New provisions proposed 
in this notice include: (1) A requirement 
that shippers verify that carriers are 
registered before using their services 
and that carriers verify that shippers are 
registered before accepting a shipment 
from them; (2) a requirement that vessel 
operators carry proof of registration on 
each vessel subject to the registration 
requirement; and (3) a two-year 
extension (until July 1,1996) in the 
delay in implementation of the 
registration requirement for foreign 
offerors of hazardous materials. Persons 
subject to the registration requirements 
are advised to watch for further 
developments in this rulemaking action.

Dated: April 22,1994.
Alan I. Roberts,
Associate Administrator fo r  Hazardous 
Materials Safety.
(FR Doc. 94-10208 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNQ CODE 4910-60-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Parts 672 and 675 
[Docket No. 930954-4110; I.D. 092193A] 

RIN 0648-AF54

Groundfish of the Gulf of Alaska; 
Groundfish Fishery of the Bering Sea 
and Aleutian Islands Area

AGENCY; National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.

SUMMARY; NMFS issues final regulati 
to change requirements for observer 
coverage of the groundfish fisheries i 
the Gulf of Alaska (GOA) and the Bei 
Sea and Aleutian Islands managemei 
area (BSAI). This action is necessary 
improve management of the groundfi 
fisheries off Alaska. The intended efl 
of this action is to increase observer

coverage of the groundfish harvests and 
to promote the fishery management 
objectives of the Fishery Management 
Plan (FMP) for Groundfish of the GOA 
and the FMP for the Groundfish Fishery 
of the BSAI.
EFFECTIVE DATE: Effective July 1,1994, 
except for § 672.27(c)(l)(iii)(F), which 
will become effective May 31,1994. 
ADDRESSES: Copies of the environmental 
assessment/regulatory impact review/ 
final regulatory flexibility analysis (EA/ 
RIR/FRFA) and the Observer Plan may 
be obtained from the Fisheries 
Management Division, Alaska Region, 
NMFS, P.O. Box 21668, Juneau, AK 
99802 (Attn: Lori Gravel).
FOR FURTHER INFORMATION CONTACT: 
Susan J. Salveson, Fisheries 
Management Division, Alaska Region, 
NMFS at 907-586-7228.
SUPPLEMENTARY INFORMATION: 

B ack gro u n d

Fishing for groundfish by vessels in 
the exclusive economic zone (EEZ) of 
the GOA and the BSAI is managed by 
the Secretary of Commerce (Secretary) 
according to the FMP for Groundfish of 
the GOA and the FMP for the 
Groundfish Fishery of the BSAI. The 
FMPs were prepared by the North 
Pacific Fishery Management Council 
(Council) under the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act) and are implemented 
by regulations governing the U.S. 
groundfish fisheries at 50 CFR parts 620, 
672, and 675.

Amendments 13 and 18 to the 
groundfish FMPs for the BSAI and GOA, 
respectively, authorize a comprehensive 
domestic fishery observer program. An 
Observer Plan to implement the 
program was prepared by the Secretary 
in consultation with the Council and 
issued by NMFS, effective February 7, 
1990 (55 FR 4839, February 12,1990).
At its December 1992 meeting, the 
Council reviewed draft changes to the 
Observer Plan that were developed by 
NMFS and a Council-Appointed 
Industry Oversight Committee. The 
Council recommended that NMFS make 
the draft changes and initiate a 
rulemaking to implement them.

A proposed rule to implement the 
Council’s recommendation was 
published in the Federal Register 
October 28, 1993 (58 FR 57979). 
Comments on the proposed rule were 
invited through November 29,1993.
Two letters of comments were received 
and are summarized in the “Response to 
Comments” section of this preamble.

After reviewing the reasons for the 
draft changes to the Observer Plan and 
the comments on the proposed rule to

implement them, NMFS has determined 
that this action is necessary for fishery 
conservation and management and 
implements the following changes to the 
Observer Plan and its implementing 
regulations at §§ 672.27 and 675.25.

(1) Change the definition of a “fishing trip” 
and base observer coverage requirements on 
a new definition of “fishing days” instead of 
“fishing trip days”. “Fishing day” is defined 
as a 24-hour period from 0001 Alaska local 
time (A.l.t.) through 2400 A.l.t. during which 
fishing gear is retrieved and groundfish. as 
defined at 50 CFR 672.2 and 675.2, are 
retained for further processing.

(2) Increase observer coverage on vessels 
equal to or greater than 60 feet (ft)(18.3 m) 
in length overall (LOA) but less than 125 ft 
(38.1 m) LOA during each calendar quarter, 
so that vessels in this size category are 
required to carry an observer 30 percent of 
the fishing days in each calendar quarter in 
which the vessels participate for more than - 
3 fishing days in a directed fishery for 
groundfish. Each vessel required to carry an 
observer during a calendar quarter must carry 
an observer during at least one fishing trip for 
each of the following fisheries in which the 
vessel participates: Pollock, Pacific cod, 
sablefish, rockfish, flatfish, and other species 
of groundfish.

(3) Increase observer coverage of vessels 
using hook-and-line gear in the Eastern 
Regulatory Areax>f the GOA by requiring 
operators of catcher/processor and catcher 
vessels using hook-and-line gear that 
participate in a directed fishery for 
groundfish to carry a NMFS-certified 
observer during at least one fishing trip in the 
Eastern Regulatory Area during each calendar 
quarter that they participate in a directed 
fishery for groundfish in this area;

(4) Revise observer coverage requirements 
for vessels using pot gear to participate in a 
directed fishery for groundfish, so that each 
vessel using pot gear that is equal to or 
greater than 60 ft (18.3 m) LOA is required
to carry an observer during at least 30 percent 
of its fishing days during each calendar 
quarter in which it participates for more than 
3 days in a directed groundfish pot gear 
fishery; and

(5) Revise the conflict of interest standards 
for NMFS-certified observers and observer 
contractors. Revisions include: (1) PlacinR 
restrictions on observers who were employed 
in the observed fishery within the preceding 
12 months; and (2) prohibiting observer 
contractors from assigning observers in 
response to requests for or against a specific 
individual or a specific gender, race, creed, 
or age of individual.

The intent of these measures is to 
increase observer coverage of the 
groundfish harvests and to promote the 
fishery management objectives of the 
FMPs. Further descriptions of, and 
reasons for, these measures are 
contained in the preamble to the 
proposed rule (58 FR 57979, October 28, 
1993).

With the exception of 
§ 672.27(c)(l)(iii)(F), the effective date of
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the final rule is July 1,1994. This date 
coincides with the beginning of the 
third calendar quarter and will facilitate 
the implementation of new quarterly 
observer coverage requirements by 
reducing confusion that would result 
from a mid-quarter effective date.
Section 672.27(c)(l)(iii)(F) reduces 
observer coverage requirements for 
vessels 125 ft LOA or longer fishing for 
groundfish with pot gear, and thus, 
provides relief to vessel operators in this 
category. Therefore, NMFS has 
determined that the effective date for 
this section should not be delayed until 
July 1,1994. The effective date for 
§ 672.27(c)(l)(iii)(F) is May 31,1994.
Changes in the Final Rule From the 
Proposed Rule

This final rule includes three changes 
from the proposed rule. These changes 
are described as follows:

First, technical changes are made to 
§§ 672.27 and 675.25 to include minor 
editorial revisions and metric 
equivalents for specified lengths of 
vessels that require different levels of 
observer coverage.

Second, §672.27(c)(l)(v)(C) is 
amended to clarify that a catcher vessel 
delivering groundfish to a shoreside 
processor or to a mothership in Alaska 
State waters during a weekly reporting 
period will be assigned to a fishery 
category based on the retained catch 
composition of all groundfish delivered 
to processors during that weekly 
reporting period and reported on Alaska 
Department of Fish and Game fish 
tickets.

Finally, the Observer Plan is corrected 
by removing from Attachment 3 
(Standards of Observer Conduct) an 
inappropriate reference to title 15 CFR 
subtitle A, part O, of the U.S.
Department of Commerce Regulations. 
These regulations pertained to standards 
of conduct for employees of the U.S. 
Department of Commerce. Certified 
observers are not NMFS employees and 
therefore cannot be held to these 
standards. The Observer Plan continues 
to require certified observers to comply 
with the conflict of interest standards 
and general standards of behavior set 
out in Attachments 3 and 4 of the 
amended Plan.
Response to Comments

Two letters were received within the 
comment period that ended November 
29,1993. A summary of comments and 
NMFS’s responses follow.

Comment 1. The proposed action 
bases observer coverage on fishing days 
instead of fishing trip days and 
increases observer coverage on vessels 
equal to or greater than 60 ft (18.3 m)

LOA but less than 125 ft (38.1 m) LOA. 
This action would increase the financial 
burden on the catcher boat fleet, 
particularly on those vessels delivering 
to shoreside facilities that are required 
to have observer coverage. This results 
in an inequitable impact on the catcher 
boat fleet and further aggravates the 
disproportionate effect of the Observer 
Program on catcher vessels. Given these 
effects, implementation of measures to 
increase observer coverage should be 
delayed until after the North Pacific 
Fisheries Research Plan is effective.

Response. NMFS acknowledges that 
the proposed rule would increase 
observer costs for vessels equal to or 
greater than 60 ft (18.3 m) LOA but less 
than 125 ft (38.1 m) LOA that use trawl 
or hook-and-line gear to participate in a 
directed fishery for Alaska groundfish. 
Larger vessels currently are required to 
have an observer on board at all times 
and are not affected by the proposed 
change in coverage requirements. The 
increased observer coverage for vessels 
equal to or greater than 60 ft (18.3 m) 
LOA but less than 125 ft (38.1 m) LOA 
is necessary to obtain more adequate 
information on which the groundfish 
fisheries are managed, including better 
estimates of groundfish catch, discard 
amounts, and prohibited species 
bycatch rates. Delay of regulatory action 
to increase observer coverage until the 
North Pacific Fisheries Research Plan is 
effective would neglect identified data 
requirements necessary for effective 
management of the Alaska groundfish 
fisheries.

Comment 2.. The increased financial 
burden to the small boat fleet that will 
ensue from increased observer coverage 
is out 6f proportion to the benefits that 
might result, particularly if NMFS 
continues to use observer data primarily 
as a basis for fishery closures or 
enforcement, rather than for more 
effective fishery management.

Response. NMFS’s primary 
responsibility for inseason management 
of the groundfish resource is to monitor 
groundfish harvests and prohibited 
species bycatch rates, so that when a 
groundfish total allowable catch (TAG) 
or a prohibited species bycatch 
allowance is reached, fishery closures 
can be implemented to prevent 
specified TACs or bycatch allowances 
from being exceeded.

Existing observer coverage 
requirements established for vessels 
equal to or greater than 60 ft (18.3 m) 
LOA but less than 125 ft (38.1 m) LOA 
were determined by the Council and its 
ad hoc Observer Committee to be 
inadequate to meet data needs for 
effective monitoring of groundfish and 
prohibited species catch amounts by

this segment of the groundfish fleet. 
NMFS concurs in this determination 
and has approved the Council’s 
recommended increase in observer 
coverage for vessels equal to or greater 
than 60 ft (18.3 m) LOA but less than 
125 ft (38.1 m) LOA. The increase is 
intended to improve the level of 
observer coverage from this size class of 
vessel without imposing costs that are 
disproportionate to the benefits that are 
anticipated to result from better 
inseason management of the groundfish 
fisheries.

Use of observer data is not limited to 
inseason management of the fisheries 
and compliance monitoring of 
regulatory programs. Observer data also 
are used to assess the status of fishery 
resources and as a basis for assessment 
and development of management 
measures. NMFS has released certain 
observer data to the public under the 
Freedom of Information Act for 
purposes of independent industry 
analyses of prohibited species bycatch 
rates and operational factors that may 
reduce bycatch rates of these species. 
Additional observer data may be 
disclosed to support industry initiatives 
to reduce prohibited species bycatch 
rates under a proposed rule published 
in the Federal Register January 19,1994 
(59 FR 2817). These Federal and private 
initiatives to use observer data for more 
effective fishery management will be 
enhanced to the extent that more 
observer data are collected from vessels 
under 125 ft {38.1 m) LOA as set out in 
this final rule.

Comment 3. The purpose and intent 
of the proposed rule to correct problems 
encountered by NMFS in administering 
observer coverage on vessels equal to or 
greater than 60 ft (18.3 m) LOA but less 
than 125 ft (38.1 m) LOA are supported. 
However, given the direction in which 
the fishery management process is 
progressing, 30 percent coverage for 
these vessels likely is inadequate; 100 
percent observer coverage on all vessels 
capable of carrying an observer should 
be considered.

Response. One hundred percent 
observer coverage on vessels equal to or 
greater than 60 ft LOA but less than 125 
ft LOA has been required for particular 
fisheries for specified areas and limited 
time periods to meet special 
management needs (59 FR 3000, January
20,1994, as modified at 59 FR 4009, 
January 28,1994, and 59 FR 15346, 
April 1,1994). However, the additional 
costs associated with 100 percent 
observer coverage on all vessels in the 
groundfish fishery under 125 ft LOA in 
all areas at all times would impose 
disproportionate costs on this sector of 
the groundfish fleet and, therefore, are
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not now justified under the current 
open access groundfish management 
program. NMFS will continue to assess 
the need for increased observer coverage 
to meet special resource or fishery 
management needs.

Comment 4. Despite support for the 
proposed action, concerns remain about 
the ability of vessels to manipulate 
observer coverage in certain fisheries 
and/or in certain areas where prohibited 
species bycatch rates may be higher. To 
address these concerns, the final rule 
should be amended to require a vessel 
equal to or greater than 60 ft (18.3 m) 
LOA but less than 125 ft (38.1 m) LOA 
to caiTy an observer for 30 percent of the 
days it engages in any particular fishery 
during any calendar quarter in which it 
meets the threshold (3-day) minimum 
requirement on a fishery-by-fishery 
basis.

Response. The final rule limits the 
manipulation of observer coverage by 
decreasing the number of fishing days in 
a quarter that trigger observer coverage 
requirements, basing coverage 
requirements on fishing days rather than 
fishing trip days, and requiring 
observation of at least one trip for each 
fishery that a vessel participates in 
during a quarter. These measures should 
reduce the potential for manipulation of 
observer coverage and increase the 
amount of observer data available for 
the management of specific fisheries. 
Nonetheless, an opportunity still exists 
for a vessel operator to manipulate 
observer coverage to reduce or increase 
coverage in different fisheries.

The EA/RIR/FRFA prepared for this 
action considered an alternative for 
increased observer coverage similar to 
the one presented in Comment 4. The 
alternative was more stringent and 
could provide ihore observer data of 
certain fisheries relative to the preferred 
alternative implemented under this final 
rule. However, this alternative was not 
adopted by the Council for several 
reasons. First, concerns were expressed 
that some fishermen would have 
difficulties complying with 30 percent 
observer coverage in each fishery 
because fishermen would need to be 
aware of and plan for the target fishery 
each trip and keep track of the exact 
number of fishing days by fishery.
Second, 30 percent coverage by fishery 
would be relatively more expensive for 
a vessel in the 60-125 ft (18.3 m-38.1

LOA category to comply with 
relative to the preferred alternative.
Last, compliance monitoring would be 
more difficult and associated 
enforcement costs would be increased 
relative to the preferred alternative 
under the final rule due to calculations
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to check 30 percent observer coverage 
by fishery.

Comment 5. The proposed action to 
increase coverage of the longline 
fisheries in the eastern GOA is 
inadequate for two reasons. First, the 
proposed action is subject to 
manipulation. Second, the overall level 
of reliable observer-generated data from 
the hook-and-line gear fleet in the 
eastern GOA is deplorable. To respond 
to these inadequacies, the final rule 
should require all vessels in the 60-125 
ft (18.3—38.1 m) LOA category that use 
hook-and-line gear to carry observers a 
minimum of 30 percent of the fishing 
days they operate in the eastern GOA 
during any particular calendar quarter 
on a fishery-by-fishery basis. 
Furthermore, NMFS should make a 
concerted effort to place observers on 
vessels under 60 ft (18.3 m) LOA so that 
data can be gathered about the operating 
characteristics of the small boat fleet 
that accounts for most of the hook-and- 
line harvest in the eastern GOA.

Response. The alternative coverage 
requirements suggested in Comment 5 
for longline vessels in the eastern GOA 
was considered by the Council, but not 
adopted for reasons similar to those 
presented in the response to Comment
4.

The Council considered lowering the 
size limit for vessels required to carry 
observers to vessels less than 60 ft (18.3 
m) LOA. The Council did not adopt this 
alternative because of increased costs to 
industry and increased chance of injury 
to an observer or crew on small vessels 
because of limited working space and 
accommodations. Under the current 
Observer Plan, NMFS has determined 
that implementation of changes to the 
observer coverage requirements for 
vessels under 60 ft (18.3 m) LOA would 
require separate regulatory action. 
Furthermore, staffing and budget 
constraints prevent NMFS from placing 
employees onboard small vessels to 
serve as observers. Given these 
regulatory and practical constraints, 
observer coverage requirements for the 
small boat fleet would best be pursued 
under the North Pacific Fisheries 
Research Plan, which is pending 
approval and implementation by the 
Secretary.

Comment 6. The proposed action to 
lower observer coverage on vessels 
using pot gear is premature and not 
supported as long as observer data 
generated from the pot gear fisheries are 
used for allocative purposes. Data used 
to support allocative measures should 
be based on comparable levels of 
observer coverage. Therefore, observer 
Coverage on vessels using pot gear 
should remain unchanged until an
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individual vessel quota system is 
implemented that will effectively 
address resource allocation issues.

Response. Since the implementation 
of the domestic observer program in 
1990, observer data collected onboard 
pot gear vessels participating in a 
directed fishery for groundfish 
consistently indicate that relatively low 
levels of prohibited species bycatch 
mortality are associated with these 
operations. The Council recommended 
that NMFS reduce the observer coverage 
requirements for pot vessels equal to or 
greater than 125 ft (38.1 m) LOA from 
100 percent to 30 percent because of the 
very low bycatch mortality associated 
with these operations and the Council’s 
expressed policy to encourage selective 
fishing practices that typically 
experience low prohibited species 
bycatch mortality rates. Under the final 
rule, the resulting levels of observer 
coverage of vessels using pot gear will 
assure the collection of sufficient 
observer data to identify any changes in 
assumed bycatch mortality rates and 
other factors that may affect future 
resource allocation issues.
Classification

The FRF A prepared for this rule 
concluded that it could have significant 
effects on a substantial number of small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions with limited resources), A 
copy of the EA/RIR/FRFA prepared for 
this action is available (see ADDRESSES).

This final rule has been determined to 
be not significant for purposes of E.O. 
12866.

List of Subjects in 50 CFR Parts 672 and 
675

Fisheries, Reporting and 
recordkeeping requirements 

Dated: April 22,1994.
Rolland A. Schmitten,
Assistant Administrator fo r  Fisheries.
National Marine Fisheries Service.

For the reasons set out in the preamble, 50 
CFR parts 672 and 675 are amended as 
follows:

PART 672—GROUNDFISH OF THE 
GULF OF ALASKA

1. The authority citation for part 672 
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
2. In § 672.27, the first sentence of 

paragraph (a) and paragraphs (b),
(c)(l)(ii)(D) and (c)(l)(iii)(C) and (D) are 
revised and paragraphs (c)(l)(ii)(E). 
(OdKiiiKE). (c)(l)(iii)(F), (c)(l)(iv) and
(c)(l)(v) are added to read as follows:
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§672.27 Observers.
(a) O bserver Plan. The operator of a 

fishing vessel subject to 50 CFR parts 
672 and 675, and the manager of a 
shoreside processing facility that 
receives groundfish from a vessel 
subject to 50 CFR parts 672 and 675,
must comply with the Observer Plan.
*  *  *

(b) Purpose. The purpose of this 
section is to allow observers to collect 
Alaska fisheries data deemed by the 
Regional Director to be necessary and 
appropriate for research, management, 
and compliance monitoring of fisheries 
for groundfish, as defined at § 672.2 and 
§ 675.2 of this chapter, or for other 
purposes consistent with the Marine 
Mammal Protection Act.

(c) * * *
(1 ) *  * *
(ii)  * * *
(D) Fishing trip means the time period 

that starts on the day when fishing gear 
is first deployed and ends on the day 
the vessel offloads groundfish, returns 
to an Alaskan port, or leaves the EEZ off 
Alaska and adjacent waters of the State 
of Alaska, and during which one or 
more fishing days, as defined in this 
section, occur.

(E) Fishing day  means a 24-hour 
period, from 0001 A.l.t. through 2400 
A.l.t., in which fishing gear is retrieved 
and groundfish, defined at § 672.2 or
§ 675.2 of this chapter, are retained.
Days during which a vessel only 
delivers unsorted codends to a 
processor are not fishing days.

(iii) * * *
(C) A catcher/processor or catcher 

vessel 125 feet (38.1 meters) in length 
overall or longer must carry a NMFS- 
certified observer at all times while 
fishing for groundfish, except for a 
vessel fishing for groundfish with pot 
gear as provided for in paragraph 
(c)(l)(iii)(F) of this section.

(D) A catcher/processor or catcher 
vessel equal to or greater than 60 feet 
(18.3 meters) length overall but less than 
125 feet (38.1 meters) length overall 
must carry a NMFS-certified observer

during at least 30 percent of its fishing 
days in each calendar quarter in which 
the vessel participates for more than 3 
fishing days in a directed fishery for 
groundfish. Each vessel that participates 
for more than 3 fishing days in a 
directed fishery for groundfish in a 
calendar quarter must carry a NMFS- 
certified observer during at least one 
fishing trip during that calendar quarter 
for each of the groundfish fishery 
categories defined under paragraph 
(c)(l)(iv)(A) through (F) of this section 
in which the vessel participates.

(E) A catcher/processor or catcher 
vessel fishing with hook-and-line gear 
that is required to carry an observer 
under paragraph (c)(l)(iii)(D) of this 
section must carry a NMFS-certified 
observer during at least one fishing trip 
in the Eastern Regulatory Area of the 
Gulf of Alaska during each calendar 
quarter in which the vessel participates 
in a directed fishery for groundfish in 
the Eastern Regulatory Area.

(F) A catcher/processor or catcher 
vessel equal to or greater than 60 feet 
(18.3 meters) length overall fishing with 
pot gear must carry a NMFS-certified 
observer during at least 30 percent of its 
fishing days in each calendar quarter in 
which the vessel participates for more 
than 3 fishing days in a directed fishery 
for groundfish. Each vessel that 
participates for more than 3 fishing days 
in a directed fishery for groundfish 
using pot gear must carry a NMFS- 
certified observer during at least one 
fishing trip during a calendar quarter for 
each of the groundfish fishery categories 
defined under paragraph (c)(l)(iv)(A) 
through (F) of this section in which it 
participates.

(iv) Groundfish fishery  categories 
requiring separate coverage—(A)
P ollock fishery. Fishing that results in a 
retained amount of pollock, during any 
weekly reporting period, that is greater 
than the retained amount of any other 
groundfish species or species group that 
is specified as a separate groundfish 
fishery under this paragraph (c)(l)(iv)
(A) through (F).

(B) P acific cod  fishery. Fishing that 
results in a retained amount of Pacific 
cod, during any weekly reporting 
period, that is greater than the retained 
amount of any other groundfish species 
or species group that is specified as a 
separate groundfish fishery under this 
paragraph (c)(l)(iv) (A) through (F).

(C) Sablefish fishery. Fishing that 
results in a retained amount of sablefish, 
during any weekly reporting period, that 
is greater than the retained amount of 
any other groundfish species or species 
group that is specified as a separate 
groundfish fishery under this paragraph 
(c)(l)(iv) (A) through (F).

(D) R ockfish fishery. Fishing that 
results in a retained aggregate amount of 
rockfish of the genera Sebastes and 
Sebastolobus, during any weekly 
reporting period, that is greater than the 
retained amount of any other groundfish 
species or species group that is specified 
as a separate groundfish fishery under 
this paragraph (c)(l)(iv) (A) through (F).

(E) Flatfish fishery. Fishing that 
results in a retained aggregate amount of 
all flatfish species, except Pacific 
halibut, during any weekly reporting 
period, that is greater than the retained 
amount of any other groundfish species 
or species group that is specified as a 
separate groundfish fishery under this 
paragraph (c)(l)(iv) (A) through (F).

(F) Other species fishery. Fishing that 
results in a retained amount of 
groundfish, during any weekly reporting 
period, that does not qualify as a 
pollock, Pacific cod, sablefish, rockfish, 
or flatfish fishery as defined under 
paragraphs (c)(l)(iv) (A) through 
(c)(l)(iv)(E) of this section.

(v) Assignment o f vessels to fisheries. 
During any weekly reporting period, the 
retained catch composition of 
groundfish species or species groups of 
a vessel for which a TAC has been 
specified under § 672.20 or § 675.20 of 
this chapter, in round-weight 
equivalents, will determine to which of 
the fishery categories listed under 
paragraph (c)(l)(iv) (A) through (F) of 
this section the vessel is assigned.
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(A) A catcher/processor vessel will be 
assigned to fishery categories at the end 
of each weekly reporting period based 
on the round-weight equivalent of the 
retained groundfish catch composition 
included in the weekly production 
report for the vessel submitted to the 
Regional Director under § 672.5(c)(2) or 
§ 675.5(c)(2) of this chapter.

(B) A catcher vessel that delivers to 
mothership processors in Federal waters 
during a weekly reporting period will be 
assigned to fishery categories based on 
the round-weight equivalent of the 
retained groundfish catch composition 
included in the weekly production 
report for the mothership submitted to

the Regional Director for that week 
under § 672.5(c)(2) or § 675.5(c)(2) of 
this chapter.

(C) A catcher vessel that delivers 
groundfish to shoreside processors or to 
mothership processors in Alaska State 
waters during a weekly reporting period 
will be assigned to a fishery category 
based on the round-weight equivalent of 
the groundfish delivered to processors 
during that weekly reporting period and 
reported bn one or more Alaska 
Department of Fish and Game fish ticket 
or tickets as required under Alaska State 
regulations at A.S. 16.05.690.
*  *  *  *  i t

PART 675—GROUNDFISH OF THE 
BERING SEA AND ALEUTIAN ISLANDS 
AREA

3. The authority citation for 50 CFR 
part 675 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

4. Section 675.25 is revised to read as 
follows:

§675.25 Observers.
Observer requirements authorized 

under the Observer Plan are set out at 
§ 672.27 of this chapter.
(FR Doc. 94-10195 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILLING CODE 3510-22-P
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This section ot the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1030,1065,1068,1076, 
and 1079
[Docket Nos. AO-361-A31; AO-86-A50; 
AO-178-A48; AO-260-A32; AO-295-A44; 
DA-02-27]

Milk in the Chicago Regional and 
Certain Other Marketing Areas; 
Extension of Time for Filing Briefs

7 CFR 
part Marketing area AO Nos.

1030 ....... Chicago Regional ...; AO-361 -  
A3!

1065 ....... Nebraska-Western A O -86-
Iowa. A50

1068 ....... Upper Midwest.......... AO-17 8 -  
A48

1076 ....... Eastern South Da- A O -260-
kota. A32

1079 ....... Iowa ............................. A O -295-
A44

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Extension of time for filing 
briefs.

SUMMARY: This document extends the 
time for filing briefs on the record of the 
hearing held January 25-27,1994, in 
Bloomington, Minnesota, concerning 
proposals to establish a multiple 
component pricing plan for pricing 
producer milk under the orders. Parties 
involved in the hearing requested more 
time to review the hearing record and to 
prepare briefs.
DATES: Briefs are now due on or before 
May 6,1994.
ADDRESSES: Briefs (4 copies) should be 
filed with the Hearing Clerk, room 1083, 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, USDA/AMS/Dairy Division, 
Order Formulation Branch, room 2971, 
South Building, P.O. Box 96456, 
Washington, DC 20090-6456, (202) 720- 
7183.

SUPPLEMENTARY INFORMATION: Prior 
docum ents in  th is  p roceeding :

N otice o f Hearing: Issued December 
22,1993; published January 4,1994 (59 
FR 260).

Notice is hereby given that the time 
for filing briefs and proposed findings 
and conclusions on the record of the 
public hearing held January 25-27,
1994, in Bloomington, Minnesota, with 
respect to the tentative marketing 
agreements and to the orders regulating 
the handling of milk in the Chicago 
Regional, Nebraska-Western Iowa,
Upper Midwest, Eastern South Dakota, 
and Iowa milk marketing areas pursuant 
to the notice of hearing issued December 
22,1993, and published January 4,1994 
(59 FR 260), is hereby extended from 
April 20,1994, to May 6,1994. It is not 
anticipated that any material delay in 
the issuance of a recommended decision 
will result from this extension.

This notice is issued pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
part 900).

Authority: Secs. 1-19 , 48 Stat. 31, as 
amended; 7 U.S C. 601-674.

Dated: April 22,1994.
Lon Hatamiya,
Administrator.
[FR Doc. 94-10225 Filed 4 -2 8 -9 4 ; 8:45] 
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration

14 CFR Part 39
[Docket No. 93-NM -46-AD]

Airworthiness Directives; de Havilland 
Model DHC-8 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Supplemental notice of 
proposed rulemaking; reopening of 
comment period.

SUMMARY: This document revises an 
earlier proposed airworthiness directive 
(AD), applicable to certain de Havilland 
Model DHC-8 series airplanes, that 
would have required repetitive 
inspections of the passenger service unit

(PSU) printed circuit boards and power 
supply connectors to detect corrosion 
and evidence of overheating; and repair 
or replacement of the circuit boards or 
replacement of connectors, if necessary. 
That proposal was prompted by reports 
that certain PSU printed circuit boards 
and power supply connectors have 
overheated in service. This action 
revises the proposed rule by adding a 
required terminating action for the 
repetitive inspections. The actions 
specified by this proposed AD are 
intended to prevent overheating of the 
PSU printed circuit board and power 
supply connectors, which could lead to 
a fire in the PSU.
DATES: Comments must be received by 
May 31,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 93—NM- 
46-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
de Havilland, Inc., Garratt Boulevard, 
Downsview, Ontario M3K 1Y5, Canada. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at the FAA, 
Engine and Propeller Directorate, New 
York Aircraft Certification Office, 181 
South Franklin Avenue, room 202, 
Valley Stream, New York.
FOR FURTHER INFORMATION CONTACT: 
Michele Maurer, Aerospace Engineer, 
Systems and Equipment Branch, ANE- 
173, FAA, Engine and Propeller 
Directorate, New York Aircraft 
Certification Office, 181 South Franklin 
Avenue, room 202, Valley Stream, New 
York 11581; telephone (516) 791-6428; 
fax (516) 791-9024.
SUPPLEMENTARY INFORMATION: 

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications
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received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. Hie proposals contained 
in this notice may be changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-NM-46-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
93-NM-46-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion

A proposal to amend part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) to add an airworthiness 
directive (AD), applicable to de 
Havilland Model DHC-8 series 
airplanes, was published as a notice of 
proposed rulemaking (NPRM) in the 
Federal Register on May 25,1993 (58 
FR 30001). That NPRM would have 
required repetitive visual inspections of 
the PSU printed circuit boards and 
power supply connectors to detect 
corrosion and evidence of overheating.
If any corrosion or evident» of 
overheating of the circuit board is 
detected, the proposed AD would have 
required the repair or replacement of the 
circuit board If any corrosion or 
evidence of overheating of the 
connectors is detected, the proposed AD 
would have required replacement of the 
affected connector. The proposed AD 
would also have required that all 
findings of corrosion or overheating be 
reported to the manufacturer. That 
NPRM was prompted by reports that 
certain PSU printed circuit boards and 
power supply connectors have 
overheated in service. That condition, if 
not corrected, could result in 
overheating of the PSU printed circuit

board and power supply connectors, 
which could lead to a fire in the PSU.

Since the issuance of that NPRM, the 
manufacturer has developed a design 
modification that, if installed, would 
eliminate the need for the proposed 
repetitive inspections. De Havilland has 
issued Service Bulletin 8-33—34, dated 
August 10,1993, that describes 
installation of Modification 8/1950. 
Among other.things, this modification 
entails reworking the PSU to include a 
new circuit board cover, a modified 
circuit board mounting, arid new wire 
harnesses. Transport Canada Aviation, 
which is the airworthiness authority for 
Canada, has approved the technical 
content of this service bulletin and has 
issued revised Canadian AD No. CF-93- 
OlRl, dated December 3,1993, to 
include the modification described in 
the service bulletin as terminating 
action for that AD.

This airplane model is manufactured 
in Canada and is type certificated for 
operation in the United States under the 
provisions of § 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement. 
Pursuant to this bilateral airworthiness 
agreement, Transport Canada Aviation 
has kept the FAA informed of the 
situation described above. The FAA has 
examined the findings of Transport 
Canada Aviation, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated for 
operation in the United States.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the FAA has determined that the 
previously proposed AD must be 
revised to require the installation of 
Modification 8/1950 as terminating 
action for the proposed repetitive 
inspections of the PSU.

This determination to mandate 
installation of the modification is based 
on the FAA’s finding that long term 
continued operational safety will be 
better assured by design changes to 
remove the source of the problem, rather 
than by repetitive inspections. Long 
term inspections may not be providing 
the degree of safety assurance necessary 
for the transport airplane fleet. This, 
coupled with a better understanding of 
the human factors associated with 
numerous continual inspections, has led 
the FAA to consider placing less 
emphasis on inspections and more 
emphasis on design improvements. The 
proposed modification requirement is in 
consonance with these considerations.

Since this change expands the scope 
of the originally proposed rule, the FAA

has determined that it is necessary to 
reopen the comment period to provide 
additional opportunity for public 
comment.

Additionally, due consideration has 
been given to the following comments 
received in response to the original 
notice:

Two commenters suggest that 
issuance of the proposed rule is 
unnecessary. The commenters contend 
that the criteria for issuing a regulation 
under Federal Aviation Regulations 39.1 
(14 CFR 39.1), specifically that the 
addressed condition “is likely to exist or 
develop on other airplanes of the same 
type,“ has not been met. These 
commenters also report that their 
experience to date does not support the 
need for issuance of this proposed rule. 
One of these commenters suggests that 
the occurrences of overheated PSU’s 
appear to have been limited to only a 
few units and, possibly, to only one 
non-U.S. operator that is operating in a 
unique environment. The commenter 
questions whether there were any other 

~ factors that could have effected the 
failure of these units, such as missing or 
improperly installed insulation 
blankets, previous maintenance 
performed on the subject units, etc.

The FAA does not concur with the 
commenters’ suggestion that this rule is 
unnecessary. Results of the investigation 
of the failure scenarios, as performed by 
de Havilland, revealed that the ingress 
of moisture through the PSU connectors 
is a situation that is not unique to a 
specific airplane or operator; it is a 
situation that is common to all Model 
DHC-8 airplanes due to their common 
design. It is true that the one non-U.S. 
operator that experienced the failure 
does operate in a high humidity 
environment, which may have 
contributed to creating the worst 
corrosion/overheat incident reported to 
date. Operation of any aircraft in that 
type of environment increases the 
chance of moisture ingress that could 
lead to corrosion on the printed circuit 
board or connectors, and to an excessive 
overheat condition or a potential fire 
hazard, should such corrosion go 
undetected. Although the commenters 
may not yet have experienced a severe 
corrosion problem in their current 
operating environment, there is nothing 
restricting Model DHC-8 aircraft from 
being operated in an environment that 
is more conducive to a moisture ingress 
and corrosion problem. The FAA 
concludes that, based on the design of 
the Model DHC-8, the addressed unsafe 
condition is likely to exist or develop on 
other airplanes of this same type.

One commenter requests that the 
proposed compliance time of 300 hours
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time-in-service or 30 days (whichever 
occurs later) for the initial inspection be 
extended to at least 600 hours time-in- 
service. The commenter considers the 
proposed compliance time to be too 
stringent, especially in light of the fact 
that the PSU circuit board overheat 
problem was first reported four years 
ago, in 1990. The FA A does not concur. 
The addressed overheating problem is 
the result of corrosion of the printed 
circuit board pins and connector 
interfaces. Since corrosion is an agent 
that acts over time, it is important that 
operators assess the severity of the 
corrosion on each applicable airplane as 
expeditiously as possible; therefore, the 
initial inspection interval of 300 hours 
time-in-service, as proposed, is 
appropriate. The FAA does consider 
that operators who have performed the 
initial action within the last 12 months 
should be provided “credit” for such 
action and has revised the proposed 
initial compliance time to provide such 
credit.

Two commenters suggest that the 
proposed repetitive inspection interval 
of 600 hours time-in-service is too 
conservative and should be extended. 
These commenters request that the 
interval be changed to at least 12 
months. The commenters state that the 
addressed corrosion situation results 
from condensation-induced moisture 
collecting on the connector; however, 
since a water dispersing dielectric 
grease (a corrosion inhibiting 
compound) is applied after the initial 
inspection, it would serve to protect the 
area from any further corrosion for some 
time. One of these commenters 
considers that any significant changes in 
the corrosion status of the circuit board 
would be insignificant at the proposed 
600-hour interval (which equates to 
approximately 60 days for most affected 
operators). One of these commenters 
indicates that it already has completed 
the initial inspection of its fleet of 22 
Model DHC-8’s and its findings have 
revealed that the corrosion is minor and 
is not rapidly generated. The FAA 
concurs with the commenters’ request, 
based on the information provided. The 
notice has been revised to specify a 
repetitive inspection interval of 12 
months.

One commenter requests that the 
proposed rule provide a description of 
the overheat damage for which 
inspection is made. The commenter 
notes that there is a distinction between 
normal in-service discoloration and 
overheat damage. The circuit board 
produces heat through its normal 
operation, which causes a discoloration 
of the circuit board’s coating. 
Overheating would cause the board to

show exposed fibers and/or melted 
parts. The FAA concurs with the 
commenter’s request. A note has been 
added to the proposed rule to describe 
the appearance of overheat damage.

One commenter states that the 
economic impact data presented in the 
preamble to the NPRM was not 
completely accurate. This commenter 
notes that the number of work hours 
necessary to perform the proposed 
inspections is two work hours per 
aircraft, not per PSU, as the notice 
indicated. The FAA acknowledges this 
correction, and has revised the 
economic impact information, below, 
accordingly.

The FAA estimates that 133 Model 
DHC-8 series airplanes of U.S. registry 
would be affected by this proposed AD.

The proposed inspections would take 
approximately 2 work hours per 
airplane to accomplish, at an average 
labor rate of $55 per work hour. Based 
on these figures, the total cost impact of 
the proposed inspections on U.S. 
operators is estimated to be $14,630, or 
$110 per airplane, per inspection.

The proposed modification would 
require approximately 2.25 work hours 
per PSU to accomplish, at an average 
labor cost of $55 per work hour. 
Required parts would cost 
approximately $61.50 per PSU. Each 
airplane is equipped with between 18 
and 26 PSU’s. Based on these figures, 
the total cost impact of the proposed 
modification on U.S. operators is 
estimated to be $185.25 per PSU, or 
between $3,334.50 and $4,816.50 per 
airplane.

The total cost impact figures 
discussed above are based on 
assumptions that no operator has yet 
accomplished any of the proposed 
requirements of this AD action, and that 
no operator would accomplish those 
actions in the future if this AD were not 
adopted. However, the FAA has been 
advised that the proposed initial 
inspection has already been 
accomplished on approximately 22 
airplanes; therefore the future economic 
impact of this proposed rule is reduced 
by at least $2,420.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1)

is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
F R 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. •

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U .S.C  106(g); and 14 CFR 
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
De Havilland, Inc.: Docket 93-NM—46-AD.

Applicability: Model DHC-8 series 
airplanes, equipped with passenger service 
units have part numbers 10-1418-1/2 and 
10-1081-3/—4/-5/-6; certificated in any 
category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent overheating of the passenger 
service unit (PSU) printed circuit board and 
power supply connectors, which could lead 
to a fire in the PSU, accomplish the 
following:

(a) Within 300 hours time-in-service after 
the effective date of this AD, or within 30 
days after the effective date of this AD, or 
within 12 months after any previous 
inspection conducted prior to the effective 
date in accordance with this paragraph, 
whichever occurs later: Conduct a visual 
inspection of all PSU printed circuit boards 
and power supply connectors to detect 
corrosion and evidence of overheating, in 
accordance with paragraph III. of de 
Havilland Alert Service Bulletin S.B. A8-33- 
30, Revision ‘A’, dated December 18,1992.

Note 1: The overheat condition referred to 
in this paragraph is the discoloration of the 
printed circuit board around the connector 
interfaces, and not the light conformal
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coating discoloration resulting from the 
normal operation of high current devices 
mounted on the printed circuit board.

(1) If no corrosion or evidence of 
overheating is detected, repeat the inspection 
at intervals not to exceed 12 months.

(2) If any corrosion or evidence of 
overheating of the PSU printed circuit board 
is detected as a result of any inspection, prior 
to further flight, either repair or replace the 
PSU pointed circuit board in accordance with 
the service bulletin. Thereafter, repeat the 
inspection at intervals not to exceed 12 
months.

(3) If any corrosion or evidence of 
overheating of the power supply connectors 
is detected as a result of any inspection, prior 
to further flight, replace the affected power 
supply connector in accordance with the 
service bulletin. Thereafter, repeat the 
inspection at intervals not to exceed 12 
months.

(b) Within 10 days after accomplishing 
each inspection required by paragraph (a) of 
this AD, notify de Haviiland, Inc., of all 
findings of corrosion or overheating, in 
accordance with de Haviiland Alert Service 
Bulletin S.B. A 8-33-30, Revision ‘A’, dated 
December 18,1992. Information collection 
requirements contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) under the 
provisions of the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501 et seq.) and have been 
assigned OMB Control Number 2120—0056.

(c) Within 24 months after the effective 
date of this AD, install Modification 8/1950 
in accordance with de Haviiland Service 
Bulletin 8 -33-34 , dated August 10,1993. 
Installation of this modification constitutes 
terminating action for the repetitive 
inspections required by paragraph (a) of this 
AD.

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, New York 
Aircraft Certification Office (ACO), FAA, 
Engine and Propeller Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, New York ACO.

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the New York ACO.

(e) Special flight permits may be issued in 
accordance with §§21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished.

Issued in Renton, Washington, on April 22, 
1994.
S.R. Miller,
Acting Manager, Transport A irplane 
Directorate, A ircraft C ertification Service.
[FR Doc. 94-10232 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-35-AD]

Airworthiness Directives; Raytheon 
Corporate Jets Model BAe 125-1000A 
Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Raytheon Corporate Jets Model 
BAe 125—1000A series airplanes. This 
proposal would require modification of 
the control circuit wiring for the engine 
thrust reversers and of the wiring for 
annunciation of rudder bias status. This 
proposal is prompted by a report that a 
single dormant electrical fault in the 
control circuit of the thrust reversers 
could cause a thrust reverser to deploy 
if the pilot selects reverse thrust during 
the approach phase of flight; and by 
reports that if an asymmetric thrust 
reverser condition occurs, the correct 
rudder bias may not be annunciated 
before the flight crew applies high 
reverse thrust. The actions specified by 
the proposed AD are intended to 
prevent adversely affected 
controllability of the airplane.
DATES: Comments must be received by 
June 22,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94-NM- 
3S-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Raytheon Corporate Jets Inc., 3 Bishops 
Square, St. Albans Road West; Hatfield, 
Hertfordshire, AL109NE, United 
Kingdom. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: 
William Schroeder, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may he changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with thé substance of this 
proposal will be filed in the Rules 
Docket.

Commentera wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addrèssed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94-NM-35-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
94—NM-35-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.
Discussion

The Civil Aviation Authority (CAA), 
which is the airworthiness authority for 
the United Kingdom, recently notified 
the FAA that an unsafe condition may 
exist on certain Raytheon Corporate Jets 
Model BAe 125—1000A series airplanes. 
The CAA advises that a single dormant 
electrical fault in the control circuit of 
the thrust reversers could cause a thrust 
reverser to deploy if the pilot selects 
reverse thrust during the approach 
phase of flight. The CAA also advises 
that, currently, a 4-second time delay 
occurs in the rudder bias annunciation 
system. This annunciation system 
provides a warning to the flight crew 
that an asymmetric thrust reverser 
condition may exist. If an asymmetric 
thrust reverser condition occurs, and the 
flight crew does not receive sufficient 
warning from the annunciation system,
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the flight crew may apply high reverse 
thrust.

These conditions* if not corrected, 
could adversely affect the controllability 
of the airplane.

Raytheon Corporate Jets has issued 
Service Bulletin SB.78-9—3662B, dated 
January 7,1994, that describes 
procedures for modification of the 
control circuit wiring of the left and 
right engine thrust reversers and of the 
wiring for annunciation of rudder bias 
status. The modification involves 
grounding the normally closed contacts 
of the deploy microswitch to remove 
possible dormant shorts, wiring new 
independently signalled contacts in 
series with the power supply to the 
deploy valve solenoid, separating the 
wiring for the rudder bias not inhibited 
annunciation (warning) from the wiring 
for the uncommanded hydraulic 
pressure warning to bypass the 4-second 
time delay, and other miscellaneous 
wiring changes to the thrust reverser 
wiring system. Accomplishment of the 
modification will improve the integrity 
of the electrical control circuits of the 
thrust reversera by eliminating the 
possibility of single dormant failures in 
the thrust reverser system. 
Accomplishment of the modification 
w>ll also correct the status annunciation 
oi the rudder bias by ensuring that, 
when an asymmetric thrust reverser 
condition occurs, the status of the 
rudder bias system is annunciated to the 
flight crew before the power settings for 
high reverse thrust are applied. The 
CAA classified this service bulletin as 
mandatory in order to assure the 
continued airworthiness of these 
airplanes in the United Kingdom.

This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of Section 
21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the CAA has kept the FAA informed of 
the situation described above. The FAA 
has examined the findings of the CAA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
modification of the control circuit 
wiring for the engine thrust reversera 
and of the wiring for annunciation of 
rudder bias status. The actions would be 
required to be accomplished in

accordance with the service bulletin 
described previously.

The FAA estimates that 19 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 60 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $55 per work hour. Required parts 
would cost approximately $1,000 per 
airplane. Based on these figures, the 
total cost impact of the proposed AD on 
U.S. operators is estimated to be 
$81,700, or $4,300 per airplane.

Thé total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows;

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89.

§39 .13  [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Raytheon Corporate Jets, Inc.: Docket 94- 

NM-35-AD.
Applicability: Model BAe 125-1000A  

series airplanes; serial numbers 258151, 
258159, and 259003 through 259044 
inclusive; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent in-flight deployment of a thrust 
reverser, which could adversely affect the 
controllability of the airplane, accomplish 
the following:

(a) Within 8 months after the effective date 
of this AD, modify the control circuit wiring 
for the left and right engine thrust reversers 
and rudder bias status annunciation, in 
accordance with Raytheon' Corporate Jets 
Service Bulletin SB .78-9-3662B , dated 
January 7 ,1994.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(c) Special flight permits may be issued in 
accordance with Federal Aviation 
Regulations (FAR) 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

Issued in Renton, Washington, on April 22, 
1994.
S.R. Miller,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
(FR Doc. 94-10231 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4910-13-U

14 CFR Part 91
[Docket No. 27717; Notice No. 94-16]

RIN 2120-AF35

Notification to ATC of Deviations From 
ATC Clearances and Instructions in 
Response to Traffic Alert and Collision 
Avoidance System Resolution 
Advisories
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).
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SUMMARY: This action proposes to codify 
a previously announced policy 
extended to pilots during the initial 
testing of TCAS, during the Limited 
Implementation Plan (LIP) for TCAS, 
and during the actual implementation of 
TCAS under the TCAS Transition Plan 
(TTP) that permitted pilots to deviate 
from an air traffic control (ATC) 
clearance or instruction in non
emergency situations in response to a 
traffic alert and collision avoidance 
system (TCAS) resolution advisory (RA). 
The language contained in current 
regulations suggests that deviation from 
an ATC clearance is only authorized in 
an emergency situation. This proposal 
would add the TCAS RA as a reason to 
deviate from a clearance. This proposal 
would require that whenever a pilot 
deviates from an ATC clearance or 
instruction, ATC would be advised as 
soon as practicable. This proposal is 
intended to clarify and define pilot 
reporting requirements in the event a 
pilot deviates from an air traffic control 
clearance or instruction in response to 
a TCAS resolution advisory.
DATES: Comments must be received on 
or before May 31,1994.
ADDRESSES: Comments on this notice 
should be mailed, in triplicate, to: 
Federal Aviation Administration, Office 
of Chief Counsel, Attention: Rules 
Docket (AGC-200), Docket No. 27717, 
800 Independence Avenue, SW., 
Washington, DC 20591. Comments 
delivered must be marked Docket No. 
27717. Comments may be examined in 
room 915G weekdays between 8:30 a.m. 
and 5 p.m., except on Federal holidays. 
FOR FURTHER INFORMATION CONTACT:
Mrs. Ellen Crum, Air Traffic Rules 
Branch, ATP-230, Airspace Rules and 
Aeronautical Information Division, 
Federal Aviation Administration, 800 
Independence Avenue, SW.,
Washington, DC 20591; telephone (202) 
267—8783.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Comments relating to 
the environmental, energy, federalism, 
or economic impact that might result 
from adopting the proposals in this 
notice are also invited. Substantive 
comments should be accompanied by 
cost estimates. Comments should 
identify the regulatory docket or notice 
number and should be submitted in 
triplicate to the Rules Docket address 
specified above. All comments received 
on or before the closing date for

comments specified will be considered 
by the Administrator before taking 
action on this proposed rulemaking. The 
proposals contained in this notice may 
be changed in light of comments 
received. All comments received will be 
available, both before and after the 
closing date for comments, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
substantive public contact with Federal 
Aviation Administration (FAA) 
personnel concerned with this 
rulemaking will be filed in the docket. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must include a pre-addressed, stamped 
postcard on which the following 
statement is made: “Comment to Docket 
No. 27717.“ The postcard will be date 
stamped and mailed to the commenter.
Availability of NPRM’s

Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Inquiry Center, APA—430, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 267—3484. Communications must 
identify the notice number of this 
NPRM.

Persons interested in being placed on 
the mailing list for future NPRM’s 
should request from the above office a 
copy of Advisory Circular No. 11-2A, 
Notice of Proposed Rulemaking 
Distribution System, which describes 
the application procedure.
Background

On December 26,1989, the FAA 
published a petition for rulemaking 
received from the Air Transport 
Association (ATA) that requested the 
FAA to amend § 91.75(a) of the Federal 
Aviation Regulations (FAR) to permit a 
pilot to deviate from an ATC clearance 
when responding to a TCAS RA (54 FR 
52951). (Effective August 18,1990, Part 
91 of the FAR was revised (54 FR 34284; 
August 18,1989) to renumber all of its 
sections. Section 91.75(a) was 
renumbered as § 91.123(a).]

Currently, the FAR’s do not provide 
for any deviation from an ATC clearance 
or instruction except in an emergency 
situation. However, during the initial 
trial and implementation of TCAS II, the 
FAA notified pilots that no enforcement 
action would be initiated if the pilot 
deviated from ATC clearances when 
responding to TCAS RA’s. This 
notification was provided in a letter 
signed by the former FAA administrator 
James B. Busey. The letter was 
published as appendix C to the TCAS

Transition Program (TTP) Project 
Management Plan, dated August 1,
1990. The FAA also provided 
procedural guidance, including ATC 
communication requirements, in 
Advisory Circular 120-55, “Air Carrier 
Operational Approval and Use of TCAS 
II” dated October 23,1991, and later 
amended as AC 120-55A dated August 
27,1993. The policy and guidance 
proved successful during the testing and 
implementation of TCAS II.
* The ATA petition states that TCAS is 

an advisory system and not an 
emergency system. The ATA felt that 
pilots should be able to comply with a 
TCAS RA without exercising emergency 
authority. The ATA petition mirrors 
current FAA policy and guidance for 
use of TCAS II. The petition drew no 
negative comments and one positive 
comment, from the Airline Pilots 
Association (ALPA), in support of the 
proposal.

Section 91.123 of the FAR states, in 
pertinent part, that each pilot in 
command who, in an emergency, 
deviates from an ATC clearance or 
instruction shall notify ATC of that 
deviation as soon as possible. This 
provision could be interpreted to mean 
that deviations for non-emergency 
related reasons are not authorized.

TCAS II is-now installed on 
approximately 6000 aircraft worldwide. 
Over the past 3 years, more than 15 
million flight hours of operational 
experience have been accumulated.
TCAS Overview

TCAS equipment in an airplane 
interrogates the ATC transponders of 
other aircraft nearby. By computer 
analysis of the replies, TCAS equipment 
determines which transponder- 
equipped aircraft are potential collision 
hazards and provides appropriate 
advisory information to the flight crew.
If a TCAS-equipped airplane 
interrogates an aircraft that is equipped 
with a Mode A transponder, range and 
azimuth information will be provided to 
the TCAS-equipped aircraft. If the 
interrogated aircraft is equipped with an 
altitude encoding transponder (Mode C 
or Mode S), then relative altitude 
information will be provided in 
addition to range and azimuth. TCAS 
equipment cannot detect the presence of 
an aircraft that is not equipped with a 
transponder.

TCAS equipment performs proximity 
tests on each detected target. If the path 
of a target is projected to pass within 
certain horizontal and vertical distance 
criteria, then that target is declared an 
intruder. An intruder that is determined 
to pose an even greater risk of collision 
is declared a threat. When a threat is
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declared, TCAS equipment will 
determine the appropriate direction that 
the TCAS-equipped aircraft must move 
(climb or descent) and the vertical rate 
that must be maintained to achieve 
separation from the threat.

There are two classes of advisories 
provided by TCAS equipment. The first 
class, traffic advisories (TA’s), provides 
supplemental information to the pilot 
that aids in visual detection of other 
aircraft. TA’s include the range, bearing, 
and, if the intruder has altitude
reporting equipment, the altitude of the 
intruding aircraft relative to the TCAS- 
equipped aircraft. TA’s without altitude 
may also be provided from non-altitude 
reporting transponder-equipped 
intruders. The second class of 
advisories, resolution advisories (RA’s), 
indicates the vertical direction and rate 
that must be achieved to prevent 
insufficient separation.

TCAS I equipment provides TA’s that 
only assist the pilot in visually detecting 
an intruder aircraft. TCAS D equipment 
provides TA’s and RA’s only in the 
vertical plane. TCAS III, which is still 
under development, will provide TA’s 
and RA’s in both the vertical and 
horizontal planes.
Related Agency Actions

On January 10,1989, the FAA 
published a final rule (54 FR 940), the 
“TCAS rule,” which required airplanes 
having more than 30 passenger seats 
and operated under parts 121,125, or 
129 to be equipped with TCAS II by 
December 30,1991. The TCAS rule also 
required airplanes having 10 to 30 
passenger seats and operated under 
parts 129 or 135 to be equipped with 
TCAS I by February 9,1995.

On April 9,1990, the FAA amended 
the TCAS rule by revising the schedule 
for the installation of TCAS II 
equipment in airplanes having more 
than 30 passenger seats (55 FR 13242). 
Operators of airplanes having more than 
30 passenger seats and operated under 
part 121 are required to install TCAS II 
equipment in accordance with a phased- 
in schedule so that 100% of an 
operator’s covered airplanes will have 
TCAS II equipment by December 30, 
1993. Operations conducted under parts 
125 or 129 with airplanes having more 
than 30 passeiiger seats ere also required 
to install TCAS II equipment by 
December 30,1993.
The Proposal

The FAA believes that most TCAS 
RA’s will involve changes in the rate of 
descent or climb in order to mitigate 
potential collision hazards. Such TCAS 
RA’s routinely will not necessitate a 
pilot deviating from an ATC clearance

or instruction. The issue of advising 
ATC of the receipt of or compliance 
with a TCAS RA that does not involve 
a deviation from a clearance or 
instruction is a matter of pilot judgment 
and discretion.

The FAA also has determined that the 
majority of deviations from ATC 
clearances or instructions in response to 
TCAS RA’s will be appropriate and 
necessary to resolve potential collision 
hazards with other transponder- 
equipped aircraft. In such cases, pilots 
executing the appropriate maneuvers 
are expected to advise ATC of the 
deviations as soon as possible.

The current language of § 91.123(c) 
provides that a pilot who deviates from 
an ATC clearance or instruction, in an 
emergency, shall notify ATC as soon as 
possible. If a pilot deviates from an 
assigned altitude in response to a TCAS 
RA, but does not believe that an 
emergency exists, that pilot may 
determine, based on current § 91.123(c), 
that an advisory to ATC is not required. 
The proposal would specifically state 
that a report to ATC is required.

Air traffic controllers base their 
control and traffic management 
decisions on the expectation that pilots 
will comply with ATC-assigned routes, 
altitudes, and other clearances and 
instructions. If a pilot must deviate from 
an ATC clearance or instruction, the 
controller mut be given timely 
notification of that deviation so that 
appropriate instructions and/or 
advisories can be issued to ensure a 
safe, orderly, and expeditious flow of 
traffic. By advising ATC as soon as 
possible after a deviation, the controller 
can evaluate the situation, determine 
the most appropriate and safe course of 
action, and issue alternate instructions 
if necessary.

The FAA has concluded that this 
proposed rule is necessary to codify 
existing policy for pilots to notify ATC 
as soon as possible after any deviation 
from an ATC clearance or instruction in 
response to a TCAS RA, whether that 
deviation was emergency-related or not. 
Further, the FAA has determined that 
this proposed rule will not add or 
change any notification or reporting 
requirements for deviations that are 
necessary to resolve potential or 
imminent collision hazards. The FAA 
has always intended that notification to 
ATC of a deviation from a clearance or 
instruction is necessary and required, 
whether that deviation is emergency- 
related or hot. This action serves only to 
reinforce and codify that intention.

Accordingly, the FAA proposes to 
amend §91.123 of the FAR to authorize 
deviations from an ATC clearance or 
instruction when responding to a TCAS

RA. In addition, pilots would be 
required to advise ATC of the TCAS RA 
deviation from an ATC clearance or 
instruction whether emergency-related 
or not.

Economic Evaluation

The FAA has determined that this 
NPRM is not a “significant regulatory 
action’’, as defined by Executive Order 
12866 (Regulatory Planning and 
Review). The anticipated benefits and 
costs associated with this NPRM are 
summarized below. (A detailed 
discussion of costs and benefits is 
contained in the full evaluation in the 
docket for this NPRM). The agency has 
determined that this proposed rule 
would be cost-beneficial because it 
imposes no costs and would promote air 
safety. There would not be any changes 
in notification or reporting requirements 
for deviations from ATC clearances that 
are necessary to avoid potential 
collision hazards. The proposal would 
clarify and codify existing policy and 
guidance requirements that pilots who 
deviate from their assigned altitudes in 
response to a TCAS resolution advisory 
provide timely notice of that deviation 
to air traffic control in both non
emergency situations and emergency 
situations. Such notification would give 
controllers an opportunity to resolve 
any conflicts resulting from a TCAS II- 
equipped aircraft being at other than the 
assigned altitude.
International Trade Impact Statement

This proposed rule would not impose 
a competitive disadvantage to either 
U.S. air carriers doing business abroad 
or foreign air earners doing business in 
the United States. This assessment is 
based on the fact that this proposed rule 
would not impose additional costs on 
either U.S. or foreign air carriers.
Regulatory Flexibility Determination

In accordance with the Regulatory 
Flexibility Act of 1980, the FAA has 
determined that this proposed rule 
would not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities. 
This assessment is based on the fact that 
the proposed rule would not impose any 
additional cost on aircraft operators.

Paperwork Reduction Act

There are no requirements for 
information collection associated with 
this proposed rule that would require 
approval from the Office of Management 
and Budget pursuant to the Paperwork f 
Reduction Act of 1980 (Pub. L. 96-511)-
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Federalism Implications
The regulation proposed herein 

would not have substantial direct effects 
on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposed rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.
International Civil Aviation 
Organization and Joint Aviation 
Regulations

In keeping with the U.S. obligations 
under the Convention on International 
Civil Aviation (ICAO), it is FAA policy 
to comply with ICAO Standards and 
Recommended Practices (SARP) to the 
maximum extent practicable. The FAA 
has determined that this NPRM 
complies with the ICAO SARP.
Conclusion

For the reasons discussed in the 
preamble, and based on the findings in 
the Regulatory Flexibility Determination 
and the International Trade Impact 
Analysis, the FAA has determined that 
this proposed regulation is not a 
“significant regulatory action” under 
Executive Order 12866. This proposed 
regulation is not considered significant 
under DOT Order 2100.5, Policies and 
Procedures (44 F R 11034; February 26, 
1979). In addition, the FAA certifies that 
this proposed regulation, if adopted, 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A regulatory evaluation 
of the NPRM, including a Regulatory 
Flexibility Determination and Trade 
Impact Analysis, has been placed in the 
docket. A copy may be obtained by 
contacting the person identified under 
FOR FURTHER INFORMATION CONTACT.

List of Subjects in 14 CFR Part 91
Air traffic control, Aircraft, Aviation 

safety.
The Proposed Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend § 91.123 of the 
Federal Aviation Regulations (14 CFR 
part 91) as follows:

PART 91—GENERAL OPERATING AND 
FLIGHT RULES

1. The authority citation for part 91 
continues to read as follows:

Authority: 49 U.S.C. 1301(7), 1303,1344, 
1348,1352 through 1355 ,1401 ,1421  through 
1 4 3 1 ,1 4 7 1 ,1 4 7 2 ,1 5 0 2 ,1 5 1 0 ,1 5 2 2 ,and 2121 
through 2125; articles 12, 29, 31, and 32(a) 
of the Convention on International Civil 
Aviation (61 Stat. 1180); 42 U.S.C. 4321 et 
seq ;E .O .11514, 35 FR4247, 3 CFR, 1966- 
1970 Comp., p. 902; 49 U.S.C 106(g).

2. Section 91.123 is amended by 
revising paragraphs (a) and (c) as 
follows:

§ 91.123 Compliance with ATC clearances 
and Instructions.

(a) When an ATC clearance has been 
obtained, no pilot in command may 
deviate from that clearance unless an 
amended clearance is obtained, an 
emergency exists, or the deviation is in 
response to a traffic alert and collision 
avoidance system resolution advisory. 
However, except in Class A airspace, a 
pilot may cancel an IFR flight plan if the 
operation is being conducted in VRR 
weather conditions. When a pilot is 
uncertain of an ATC clearance, that 
pilot shall immediately request 
clarification from ATC.
*  *  *  *  *

(c) Each pilot in command who, in an 
emergency, or in response to a traffic 
alert and collision avoidance system 
(TCAS) resolution advisory, deviates 
from an ATC clearance of instruction 
shall notify ATC of that deviation as 
soon as possible.
* * * * *

Issued in Washington, DC on April 21, 
1994.
Harold W. Becker,
Manager, A irspace Rules and A ero 
Inform ation Division, Air Traffic Rules & 
Procedures Service.
(FR Doc. 94-10167 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING COOS 4910-13-M

COMMODITY FUTURES TRADING 
COMMISSION

1 7 CFR P a rti

Risk Assessment For Holding 
Company Systems
AGENCY: Commodity Futures Trading 
Commission.
ACTION: Extension of comment period.

SUMMARY: On March 1 ,1 9 9 4 ,  the 
Commodity Futures Trading 
Commission (“Commission”) published 
in the Federal Register a request for 
public comment on proposed rules to 
implement the risk assessment 
provisions of the Futures Trading 
Practices Act of 1 9 92 . The original 
comment period expires on May 2,
1994. 59 FR 9689 (March 1,1994). By 
letter dated April 15,1994, the Futures

Industry Association (FLA) requested a 
60-day extension of the comment 
period. FLA indicated that futures 
commission merchants which are not 
part pf organizations that have banking 
or securities entities in particular need 
to assess the availability of the 
information being requested under the 
proposed rules. FTA further indicated 
that it is working with the securities and 
banking industries on this matter. In 
order to ensure that ail interested parties 
have an adequate opportunity to submit 
meaningful comments, the Commission 
has determined to extend the comment 
period for an additional sixty days. 
DATES: Written comments must be 
received on or before July 1,1994. 
ADDRESSES: Comments should be sent to 
Jean A. Webb, Secretary of the 
Commission, Commodity Futures 
Trading Commission, 2033 K Street, 
NW., Washington, DC 20581. Reference 
should be made to “Proposed Risk 
Assessment Rules.”
FOR FURTHER INFORMATION CONTACT: 
Susan C. Ervin, Deputy Director/Chief 
Counsel, Lawrence B. Patent, Associate 
Chief Counsel, Or Lawrence T. Eckert, 
Attorney Adviser, Division of Trading 
and Markets, Commodity Futures 
Trading Commission, 2033 K Street 
NW., Washington, DC 20581.
Telephone: (202) 254-8955.

Issued In Washington, DC on April 22, 
1994, by the Commission.
Lynn K. Gilbert,
Deputy Secretary o f the Comm ission.
(FR Doc. 94-10215 Filed 4 -2 8 -9 4 ; 8:45 ami
BILUNG CODE #351-01-P

DEPARTMENT OF EDUCATION

34 CFR Parts 300, 307,315,318,346, 
350,351,359, 361, 363, 365, 366, 367, 
369,371,373,374, 376, 377, 378, 379, 
380,385,386,387,388, and 389
RIN 1820-A B26

Office of Special Education and 
Rehabilitative Services Programs
AGENCY: Department of Education. 
ACTION: Withdrawal of notice of 
proposed rulemaking; nomenclature 
changes.

SUMMARY: The Secretary withdraws a 
notice of proposed rulemaking (NPRM) 
for revision of certain program 
regulations administered by the Office 
of Special Education and Rehabilitative 
Services (OSERS) to change the term 
“severe” in all its forms to “significant” 
in referring to an individual’s disability. 
No final regulations will be issued based 
on the NPRM. However, the Secretary
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does plan to incorporate the change in 
program regulations implementing Title 
VII of the Rehabilitation Act of 1973, as 
amended (Act). These program 
regulations are currently being 
developed to implement changes 
required by the Rehabilitation Act 
Amendments of 1992 and the 
Rehabilitation Act Amendments of 
1993. The Secretary expects to publish 
these proposed regulations shortly. 
OATES: The NPRM is withdrawn 
effective April 29,1994.
FOR FURTHER INFORMATION CONTACT: 
Gregory March, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 3124, Mary E. Switzer Building, 
Washington, DC 20202-2741. 
Telephone: (202) 205-8441 for voice or 
TDD services.
SUPPLEMENTARY INFORMATION: On 
October 27,1993, the Secretary 
published an NPRM in the Federal 
Register proposing to revise certain 
program regulations administered by 
OSERS to change the term "severe” in 
all its forms to "significant” in referring 
to an individual’s disability (58 FR 
57938) (Nomenclature NPRM). Also on 
October 27,1993, the Secretary 
published a separate NPRM (58 FR 
57942) on the indicators of minimum 
compliance with the evaluation 
standards under the Centers for 
Independent Living Program (Indicators 
NPRM). The Indicators NPRM notified 
the public of the Nomenclature NPRM 
and advised the public to direct their

comments on the proposed 
nomenclature change to the 
Nomenclature NPRM.

The Secretary received 37 comments 
on the Nomenclature NPRM expressing 
a wide range of points of view about the 
proposed change. Commenters favoring 
the change generally expressed the view 
that the term "significant” is less 
pejorative than “severe” in referring to 
an individual’s disability. These 
comments were generally received from 
commenters with an interest in the 
Independent Living Services and 
Centers for Independent Living 
programs authorized by Title VII of the 
Act. Commenters opposing the change 
raised several issues. Some suggested 
that the change is technically not 
accurate and that a change in meaning 
would result despite departmental 
assurances to the contrary. Others 
suggested that the change would be 
confusing and burdensome to 
implement and that the change should 
be made through legislation rather than 
through rulemaking. These comments 
were generally received from 
commenters with an interest in the 
Vocational Rehabilitation Services 
programs authorized by Title I of the 
Act.

The Secretary received 102 comments 
on the “Indicators NPRM,” of which 56 
included comments on the proposed 
change of the term “severe” to 
"significant.” Of these 56 comments, 
only 4 expressed concern with the

proposed change. Approximately 28 
commenters specifically approved of the 
proposed change, and 24 commenters 
used the new terminology in their own 
comments, implicitly indicating their 
approval of the proposed change. That 
is, these 24 commenters used the term 
"significant” instead of the term 
“severe” in their comments, even 
though they did not specifically approve 
of the proposed change. The remaining 
50 commenters expressed no views on 
the proposed change and did not use 
either of the terms "severe” or 
“significant” in their comments.

Based on the favorable support for the 
nomenclature change received from the 
independent living community, the 
Secretary plans to propose the change in 
program regulations implementing Title 
VII of the Act. The proposed Title VII 
regulations would implement changes 
to the Act made by the Rehabilitation 
Act Amendments of 1992 (Pub. L. 102- 
569) and the Rehabilitation Act 
Amendments of 1993 (Pub. L. 103-73). 
The Secretary expects to publish these 
proposed regulations shortly. The 
Secretary does not plan to make the 
nomenclature change in any other 
program regulations.

Dated: April 25 ,1994.
Howard R. Moses,
Acting Assistant Secretary fo r  S pecial 
Education and R ehabilitative Services.
(FR Doc. 94-10273 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILUNG CODE 4000-01-1*
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of 
Management and Budget

April 2 2 ,1994 .
The Department of Agriculture has 

submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following information.

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person.

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404—W Admin.
Bldg., W ashington, DC 20250, (202) 
690-2118. /
Revision
• Food and Nutrition Service 

Commodity Supplemental Food
Program Regulation.

Recordkeeping; Semi-annually; 
Annually.

Individuals or households; State or 
local governments; Federal agencies or 
employees; Non-profit institutions; 
689,684 responses; 350,466 hours.

Susan Stromberg (703) 305-2710.
• Farmers Home Administration

7 CFR1924—B, Management Advice of 
Individual Borrowers and Applicants.

FmHA 431-2, 4; 432-1, 2,10; 1924- 
22, 23, 24, 27.

Recordkeeping; On occasion. 
Individuals or households; Farms; 

Businesses or other for-profit; Small 
businesses or organizations; 232,550 
responses; 1,428,012 hours.

Jack Holston (202) 720-9736.
Extension
• Anim al and Plant H ealth Inspection  

Service
U.S. Origin Health Certificates.
VS 17-140.
On occasion.
Farms; Businesses or other for-profit; 

Federal agencies or employees; 42,067 
responses; 21,009 hours.

Dr. Andrea Morgan (301) 436-8383.
New Collection
• Farm ers Home Administration

7 CFR 1951-F, Analyzing Credit 
Needs and Graduation of Borrower— 
Addendum I.

On occasion.
Individuals or households; State or 

local governments; Farms; Businesses or 
other for-profit; Non-profit institutions; 
Small businesses or organizations; 
155,000 responses; 38,750 hours.

Jack Holston (202) 720-9736.
Larry K. Roberson,
Deputy Department C learance Officer.
[FR Doc. 94-10221 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 3410-01-M ^

Office of the Secretary

Agricultural Biotechnology Research 
Advisory Committee; Renewal

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92—463), notice 
is hereby given that the Secretary of 
Agriculture is re-establishing the 
Agricultural Biotechnology Research 
Advisory Committee (ABRAC). The 
purpose of the Committee is to advise 
the Secretary through the Assistant 
Secretary for Science and Education 
with respect to policies, programs, 
operations and activities associated with 
the conduct of agricultural 
biotechnology research.

The Secretary has determined that the 
work of the Committee is in the public 
interest and is relevant to the duties of 
the Department of Agriculture.

The Committee, including the Chair 
and Vice-Chair, will consist of 15 voting 
members, of whom no more than three

will be federal employees. The members 
of the Committee will have professional 
or personal qualifications or experience 
in one or more of the following areas; 
Recombinant-DNA research in plants, 
animals and microbes; food science; 
fisheries science; ecology/ 
environmental science; agricultural; 
production practices; biological 
containment and field release; 
applicable laws and regulations; 
standards of professional conduct and 
practice; public attitudes; public health/ 
epidemiology; occupational health and 
ethics; human medicine; and 
socioeconomic impacts.

Done at Washington, DC this 21st day of 
April, 1994.
Wardell Townsend,
A ssistant Secretary fo r  Adm inistration.
(FR Doc. 94-10222 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 3410-22-M

Office of the Secretary 
ECN 94-005]

Proposal to Reestablish the Advisory 
Committee on Universal Cotton 
Standards

AGENCY: Office of the Secretary, USDA. 
ACTION: Proposal to reestablish the 
Advisory Committee on Universal 
Cotton Standards.

SUMMARY: The U.S. Department of 
Agriculture (USDA) is proposing to 
reestablish the advisory committee to 
review official Universal Standards for 
American Upland cotton prepared by 
USDA and make recommendations 
regarding the establishment or revision 
of the standards.
DATES: Comments must be received by 
May 16,1994.
ADDRESSES: Send written comments to: 
Mary E. Atienza, Deputy Director, 
Cotton Division, AMS, USDA, P.O. Box 
96456, Washington, DC 20090-6456. 
FOR FURTHER INFORMATION CONTACT: 
Mary E. Atienza (202) 720—3193. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Federal Advisory Committee Act 
(Pub. L. 92-463), notice is hereby given 
that the Secretary of Agriculture intends 
to reestablish the Advisory Committee 
on Universal Cotton Standards 
composed of foreign and domestic 
representatives of the cotton industry. 
The purpose of the committee is to
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review official Universal Standards for 
U.S. Upland cotton prepared by USDA 
and make recommendations regarding 
the establishment or revision of the 
standards.

The Secretary has determined that the 
work of the committee is in the public 
interest and is in connection with the 
duties of the Department of Agriculture. 
No other advisory committee in 
existence is capable of advising and 
assisting the Department on the task 
assigned, nor does the Department have 
an alternative means to obtain the 
technical and practical expertise needed 
from private industry.

Equal opportunity practices, in line 
with USDA policies, will be followed in 
all appointments to the committee. To 
ensure that the recommendations of the 
committee have taken into account the 
needs of the diverse groups served by 
the Department, membership shall 
include, to the extent practicable, 
individuals with demonstrated ability to 
represent minorities, women, and 
persons with disabilities.

Balanced committee membership 
would be attained domestically and 
internationally through the following 
committee composition:

Representation by Domestic Industry

The U.S. cotton industry’s committee 
membership will be comprised of 12 
producers and ginners, 6 representatives 
of merchandising firms, and 6 
representatives of textile manufacturers. 
These representatives from the domestic 
industry will be appointed by the 
•Secretary of Agriculture.

Each member will have one vote. 
Accordingly, voting privileges will be 
divided as follows: (1) U.S. cotton 
producers and ginners—12 votes; (2) 
U.S. merchandising firms—6 votes; (3) 
U.S. textile manufacturers—6 votes.

Representation by Foreign Signatory 
Associations

There will be 2 committee members 
from each of the foreign signatory 
associations. These committee members 
will be designated by the respective 
associations. Voting privileges will be 
divided as follows: (1) Foreign signatory 
merchant associations—6 votes; (2) 
Foreign signatory spinner associations— 
6 votes.

Dated: April 18,1994.
Wardell Townsend,
A ssistant Secretary fo r  Adm inistration.
[FR Doc. 94-10223 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 3410-42-M

Forest Service

Hobo Cornwall Project Area Timber 
Sales, Idaho Panhandle National 
Forests, S t Maries Ranger D istrict 
Shoshone County, ID

AGENCY: Forest Service, USDA.
ACTION: Revised notice of intent to 
prepare an environmental impact 
statement.

SUMMARY: In accordance with Forest 
Service Handbook 1909.15, Chapter 
21.2, it is necessary to publish a revised 
notice of intent in the Federal Register 
regarding any major changes, such as a 
delay of more than 6 months in filing 
either the draft or final EIS. Notice is 
hereby given that the Draft EIS for the 
Hobo Cornwall Project area should be 
available for public review in June, 1994 
and the Final EIS is scheduled to be 
completed by January, 1995.

Notice is also hereby given that the 
purpose and need stated in the initial 
NOI has been changed to incorporate 
ecosystem management principles. The 
revised purpose and need for this 
project is as follows:
• To achieve goals, objectives, and 

desired future conditions for the Hobo 
Cornwall Project Area as described in 
the Forest Plan (1987) for the Idaho 
Panhandle National Forests.

• To provide wood products from the 
National Forest.

• To provide a viable ecosystem 
management plan within the Hobo 
Cornwall Project Area consistent with 
the management of all National Forest 
lands.
Reference: Federal Register, Volume 57, 

No. 143, pages 32966-32967, dated Friday, 
July 24, 1992.

The policy of the USDA Forest 
Service prohibits discrimination on the 
basis of race, color, national origin, age, 
religion, sex disability, familial status, 
or political affiliation. People believing 
they have been discriminated against in 
any Forest Service related activity 
should write to; Chief, Forest Service, 
USDA, P.O. Box 96090, Washington, DC 
20090-6090.
FOR FURTHER INFORMATION CONTACT: 
Questions should be directed to Tracy J. 
Gravelle, St. Maries Ranger District, P.O. 
Box 407, St. Maries, Idaho, 83861. 
Phone: 208-245-2531.

Dated: April 18,1994.
Bradley J. Gilbert,
District Ranger, St. M aries Ranger District, 
Idaho Panhandle N ational Forests.
(FR Doc. 94-10188 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 3410-11-M

A. M. Timber Sale, Okanogan National 
Forest, Okanogan County, WA
AGENCY: Forest Service, USDA.
ACTION: Cancellation of an 
environmental impact statement.

SUMMARY: On November 21,1991, a 
notice of intent to prepare an 
environmental impact statement (EIS) 
for the A. M. Timber Sale, was 
published in the Federal Register (56 
FR 58679). The majority of the analysis 
area for this timber sale falls in an area 
identified as both a Key Watershed and 
Late-Successional Reserve in the Final 
Supplemental Environmental Impact 
Statement on Management of Habitat for 
Late-Successional and Old-Growth 
Forest Related Species Within the Range 
of the Northern Spotted Owl. Because of 
the restrictions on timber harvest 
activities in Late-Successional Reserves 
and on road construction in unroaded 
portions of inventoried roadless areas in 
Key Watersheds, I have decided to 
terminate the environmental analysis 
process. No draft or final environmental 
impact statement will be issued for the 
A. M. Timber Sale.
FOR FURTHER INFORMATION CONTACT: 
Direct questions regarding this 
cancellation to Arlo VanderWoude, 
Timber Management Assistant, Twisp 
Ranger District, P.O. Box 188, Twisp, 
Washington 98856 or telephone (509) 
997-2131.

Dated: April 20,1994.
Billie Hansen,
Acting Forest Supervisor.
[FR Doc. 94-10228 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 3410-11-M

Jackson Creek Timber Sales, 
Okanogan National Forest, Okanogan 
County, WA
AGENCY: Forest Service, USDA.
ACTION: Cancellation of an 
environmental impact statement.

SUMMARY: On March 30,1992, a notice 
of intent to prepare an environmental 
impact statement (EIS) for the Jackson 
Creek Timber Sales, was published in 
the Federal Register (57 FR 10751). No 
funding is available for the project at 
this time. I have decided to terminate 
the environmental analysis process. No 
draft or final environmental impact 
statement will be issued for the Jackson 
Creek Timber Sales at this time. If 
planning begins again on this project a 
new notice of intent will be issued.
FOR FURTHER INFORMATION CONTACT: 
Direct questions regarding this 
cancellation to Michael Alvarado, 
Project Coordinator, Tonasket Ranger
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District, P.O. Box 466, Tonasket, 
Washington 98855 or telephone (509) 
486-2186.

Dated: April 20 ,1994.
Billie Hansen,
Acting Forest Supervisor.
|FR Doc. 94-10229  Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 3410-11-M

Ridge Area Timber Sales, including 
Ridge and M&M Timber Sales, 
Okanogan National Forest, Okanogan 
County, WA

AGENCY: Forest Service, USDA.
ACTION: Cancellation of an 
environmental impact statement.

SUMMARY: On June 6,1991, a notice of 
intent to prepare an environmental 
impact statement (EIS) for the Ridge 
Area Timber Sales, which included the 
Ridge and Milk Timber Sales, was 
published in the Federal Register (56 
FR 26048). The notice of intent was 
revised on July 9,1992 in the Federal 
Register (57 FR 30463), and the title of 
the document was revised to "Ridge and 
M&M Timber Sales.” The majority of 
the analysis area for these timber sales 
falls in areas identified as Late* 
Successional Reserves in the Final 
Supplemental Environmental Impact 
Statement on Management of Habitat for 
Late-Successional and Old-Growth 
Forest Related Species Within the Range 
of the Northern Spotted OwL 
Additionally, the M&M Timber Sale 
falls within a Key Watershed. Because 
of the restrictions on timber harvest 
activities in Late-Successional Reserves, 
and on road construction in unroaded 
portions of inventoried roadless areas in 
Key Watersheds, I have decided to 
terminate the environmental analysis 
process. No draft or final environmental 
impact statement will be issued for the 
Ridge Area Timber Sales.
FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this 
cancellation to Arlo VanderWoude, 
Timber Management Assistant, Twisp 
Ranger District, P.O. Box 188, Twisp, 
Washington 98856 or telephone (509) 
997-2131.

Dated: April 20,1994.
Billie Hansen,
Acting Forest Supervisor.
IFR Doc. 94-10230 Filed 4 -2 8 -9 4 ; 8:45 am] 
bilung cooe 3410-1 mm

DEPARTMENT OF COMMERCE 

International Trade Administration 

Export Trade Certificate of Review
ACTION: Notice of application to amend 
certificate.

SUMMARY: The Office of Export Trading 
Company Affairs {"OETCA”), 
International Trade Administration, 
Department of Commerce, has received 
an application to amend an Export 
Trade Certificate of Review. This notice 
summarizes the proposed amendment 
and requests comments relevant to 
whether the Certificate should be 
issued.
FOR FURTHER INFORMATION CONTACT: W . 
Dawn Busby, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, 202/482-5131. 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title III of 
the Export Trading Company Act of 
1982 (15 U.S.C. 4001—21) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. A 
Certificate of Review protects the holder 
and the members identified in the 
Certificate from state and federal 
government antitrust actions and from 
private, treble damage antitrust actions 
for the export conduct specified in the 
Certificate and carried out in 
compliance with its terms and 
conditions. Section 302(b)(1) of the Act 
and 15 CFR 325.6(a) require the 
Secretary to publish a notice in the 
Federal Register identifying the 
applicant and summarizing its proposed 
export conduct.
Request for Public Comments

Interested parties may submit written 
comments relevant to the determination 
whether an amended Certificate should 
be issued. An original and five (5) 
copies should be submitted no later 
than 20 days after the date of this notice 
to: Office of Export Trading Company 
Affairs, International Trade 
Administration, Department of 
Commerce, room 1800H, Washington, 
DG 20230. Information submitted by any 
person is exempt from disclosure under 
the Freedom of Information Act (5 
U.S.C. 552). Comments should refer to 
this application as "Export Trade 
Certificate of Review, application, 
number 91-2A007."

OETCA has received the following 
application for an amendment to Export 
Trade Certificate of Review No. 91— 
00007, which was issued on January 21, 
1992 (57 FR 5133, February 12,1992).
A previous amendment to the Certificate 
was issued on June 23,1993 (58 FR 
34990, June 30,1993).

Summary o f  the A pplication
A pplicant: National Association of 

Energy Service, Companies 
("NAESCO”), 1440 New York Avenue, 
Washington, DC 20005, Contact; A. John 
Armstrong, Counsel, Telephone: (703) 
356-3100.

A pplication N o.: 91-2A007.
Date D eem ed Subm itted: April 22, 

1994.
Request For A m ended Conduct

NAESCO seeks to amend its 
Certificate to add Heatac Energy 
Performance Services, Inc. of Lester, 
Pennsylvania and its Controlling 
Entity—Eastern Pennsylvania 
Development Company of Philadelphia, 
Pennsylvania as "Members” within the 
meaning of § 325.21 of the Regulations 
(15 CFR 325.2 (1)).

Dated: April 22 ,1994.
W. Dawn Busby,
Director, O ffice o f  Export Trading Com pany 
A ffairs.
[FR Doc. 94-10311 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING COOE 3510-DR-P

Minority Business Development 
Agency

Business Development Center 
Applications: Las Vegas, Nevada
AGENCY: Minority Business 
Development Agency, Commerce. 
ACTION: Cancellation of notice.

SUMMARY: This notice cancels the 
advertisement as it appeared in the 
January 14,1994, issue for the Minority 
Business Development Agency (MBDA) 
announcement that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate an MBDC in 
the Las Vegas, Nevada Geographic 
Service Area.
CLOSING DATE: The closing date for 
submitting an application was February
18,1994.
ADDRESS: San Francisco Regional Office, 
Minority Business Development 
Agency, U.S. Department of Commerce, 
221 Main Street, suite 1280, San 
Francisco, California 94105, 415/744- 
3001.
FOR FURTHER INFORMATION CONTACT: 
Melda Cabrera, Regional Director, San 
Francisco Regional Office at 415/744- 
3001.
SUPPLEMENTARY INFORMATION: Questions 
concerning the preceding information 
can be obtained by contacting the San 
Francisco Regional Office.
11:800 Minority Business Development

(Catalog of Federal Domestic Assistance)
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Dated: April 20 ,1994.
Melda Cabrera,
R egional Director, San Francisco Regional 
O ffice.
[FR Doc. 94-10191 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILLING CODE 3510-21-4«

National Oceanic and Atmospheric 
Administration

Evaluation of State Coastal 
Management Programs and National 
Estuarine Research Reserve
AGENCY: Office of Ocean and Coastal 
Resource Management, National Ocean 
Service, National Oceanic and 
Atmospheric Administration (NOAA), 
DOC.
ACTION: Notice of intent to evaluate.

SUMMARY: The NOAA Office of Ocean 
and Coastal Resource Management 
(OCRM) announces its intent to evaluate 
the performance of the Maryland and 
North Carolina Coastal Management 
Programs and the Chesapeake Bay 
(Virginia) National Estuarine Research 
Reserve Program.

These evaluations will be conducted 
pursuant to section 312 of the Coastal 
Zone Management Act of 1972 (CZMA), 
as amended. The CZMA requires a 
continuing review of the performance of 
coastal states with respect to coastal 
management. Evaluation of Coastal 
Management Programs requires findings 
concerning the extent to which a state 
has met the national coastal 
management objectives, adhered to its 
Coastal Management Plan approved by 
the Secretary of Commerce, and adhered 
to the terms of financial assistance 
awards funded under the CZMA. The 
evaluations will include a site visit, 
consideration of public comments, and 
consultations with interested Federal, 
State, and local agencies and members 
of the public. Public meetings are held 
as part of the site visits.

Notice is hereby given of the dates of 
the site visits for the listed evaluations, 
and the dates, local times, and locations 
of public meetings during the site visits.

The Maryland Coastal Management 
Program evaluation site visit will be 
from June 6 to June 10,1994. A public 
meeting will be held on Wednesday, 
June 8,1994 at 7 p.m. at the Tawes State 
Office Building, Annapolis, Maryland,

The North Carolina Coastal 
Management Program evaluation site 
visit will be from June 6 to June 10,
1994. A public meeting will be held on 
Wednesday, June 8,1994 at 7 p.m., at 
the Carteret County Courthouse, District 
Courtroom #1, Beaufort, North Carolina.

The Chesapeake Bay National 
Estuarine Research Reserve in Virginia

site visit will be from June 20 to June
24,1994. A public meeting will be held 
on June 22,1994, at 7 p.m., at Virginia 
Institute of Marine Science, Waterman’s 
Hall, Route 1208, Gloucester Point, 
Virginia.

The States will issue notice of the 
public meeting(s) in a local 
newspaper(s) at least 45 days prior to 
the public meeting(s), and will issue 
other timely notices as appropriate.

Copies of the State’s most recent 
performance reports, as well as OCRM’s 
notifications and supplemental request 
letters to the States, are available upon 
request from OCRM. Written comments 
from interested parties regarding these 
Programs are encouraged and will be 
accepted until 15 days after the site 
visit. Please direct written comments to 
Vickie A. Allin, Chief, Policy 
Coordination Division, Office of Ocean 
and Coastal Resource Management, 
NOS/NOAA, 1305 East-West Highway, 
Silver Spring, Maryland, 20910. When 
the evaluation is completed, OCRM will 
place a notice in the Federal Register 
announcing the availability of the Final 
Evaluation Findings.
FOR FURTHER INFORMATION CONTACT: 
Vickie A. Allin, Chief, Policy 
Coordination Division, Office of Ocean 
and Coastal Resource Management, 
NOS/NOAA, 1305 East-West Highway, 
Silver Spring, Maryland, 20910, (301) 
713-3090.
(Federal Domestic Assistance Catalog 11.419, 
Coastal Zone Management Program 
Administration)
W. Stanley Wilson,
Assistant A dm inistrator fo r  Ocean Services 
and C oastal Zone.
(FR Doc. 94-10303 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 3510-08-M

Florida Keys National Marine 
Sanctuary Advisory Council; Open 
Meeting

AGENCY: Sanctuaries and Reserves 
Division (SRD), Office of Ocean and 
Coastal Resource Management (OCRM), 
National Ocean Service (NOS), National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce.
SUMMARY: The Council was established 
in December 1991 to advise and assist 
the Secretary of Commerce in the 
development and implementation of the 
comprehensive management plan for 
the Florida Keys National Marine 
Sanctuary.
TIME AND PLACE: May 1 8 ,1 9 9 4  from 1 
p.m. until adjournment. The meeting 
location will be at the Monroe County 
Government Center, Conference Room,

2696 Overseas Highway, Marathon, 
Florida.
AGENDA: 1. Update on the status of the 
Draft Environmental Impact Statement 
and Management Plan for the Florida 
Keys National Marine Sanctuary.
PUBLIC PARTICIPATION: The meeting will 
be open to public participation; the time 
period from 4 p.m. to 5,p.m., will be set 
aside for oral comments and questions. 
Seats will be set aside for the public and 
the media. Seats will be available on a 
first-come first-served basis.
FOR FURTHER INFORMATION CONTACT: 
Pamela James at (305) 743-2437 or Ben 
Haskell at (301) 713-3137.
(Federal Domestic Assistance Catalog 
Number 11.429, Marine Sanctuary Program) 

Dated: April 22 ,1994.
W. Stanley Wilson,
Assistant A dm inistrator fo r  Ocean Services 
and C oastal Zone M anagement.
(FR Doc. 94-10312 Filed 4 -28-94 ; 8:45 am) 
BILUNG CODE 3510-0S-M

P.D. 042294C]

Marine Mammals
AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notice of additional public 
hearing on scientific research permit 
application (P557A) and extension of 
public comment period.

SUMMARY: In response to numerous 
requests, NMFS will hold an additional 
public hearing and will extend the 
public comment period on this 
application for a scientific research 
permit to allow harassment of marine 
mammals and sea turtles by a low 
frequency sound source and monitor its 
effects.
DATES: A public hearing will be held in 
California on May 16,1994, from 5 p.m. 
to 10 p.m., at the Santa Cruz Civic 
Auditorium, 307 Church Street, Santa 
Cruz, California, co-sponsored with the 
Monterey Bay National Marine 
Sanctuary. The period from 5 p.m. to 6 
p.m. will be allotted for the applicant to 
provide a brief description of an 
updated research program.
ADDRESSES: The application and related 
documents are available for review 
upon written request or by appointment 
in the following offices:

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, room 13130, Silver Spring, 
MD 20910 (301/713-2289);

Director, Southwest Region, NMFS, 
NOAA, 501 West Ocean Boulevard,
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suite 4200, Long Beach, CA 90802—4213 
(310/980-4016); and

Sanctuary Manager, Monterey Bay 
National Marine Sanctuary, National 
Ocean Service, 2560 Garden Road, #101, 
Monterey, CA 93940 (408/647-4257).
FOR FURTHER INFORMATION CONTACT: All 
non-Government organizations and 
scientists who wish to present prepared 
testimony should contact Aaron King, 
Monterey Bay National Marine 
Sanctuary, at the address above or 
telephone 408/647-4257 or 408/647- 
4250 (facsimile) at least 48 hours in 
advance of the hearing so that a general 
agenda can be prepared. People who are 
deaf or hearing impaired may place a 
call through the California Relay Service 
at 800/735-2922.

A written copy of each testimony to 
be presented is requested on the day of 
the hearing. It is advised to use slides 
or overheads only if absolutely 
necessary during presentations, and 
copies of any slides or overheads used 
are requested to be made available to 
NMFS on the day of the hearing.

Other people who are interested in 
making a statement at this hearing 
should bring a written copy of the 
statement to the hearing, and will be 
given an opportunity to make such 
statements following the prepared 
testimonies. Anyone who needs 
additional information or requires 
special accommodations to attend the 
public hearing should contact Aaron 
King at least 7 days in advance of the 
hearing.

Additional written comments may be 
sent to the following address: Permits 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, room 
13130, Silver Spring, MD 20910, or may 
be sent by facsimile, if necessary, to 
301/713-0376, and must be received by 
close of business May 31,1994. 
SUPPLEMENTARY INFORMATION: An 
application for a scientific research 
permit has been submitted by Scripps 
Institution of Oceanography , Institute 
for Geophysics and Planetary Physics, 
Acoustic Thermometry of Ocean 
Climate Program, 9500 Gilman Drive, La
Jolla, CA 92093-0225.

On February 3,1994, notice was 
published in the Federal Register (59 
FR 5177) that a requpstfor a scientific 
research permit (P557A) was submitted, 
to take by incidental harassment several 
species of marine mammals and sea 
turtles for purposes of scientific 
research in waters off the coast of Pt.
Sur, California.

On March 10,1994, notice was 
published in the Federal Register (59 
FR 11254) that a public hearing would 
be held on this scientific research

permit application (P557A) and on a 
related scientific research permit 
application (P557). This hearing was 
held in Silver Spring, Maryland, on 
March 22,1994.

This permit application is a request to 
allow harassment of marine mammals 
and sea turtles by a low frequency (70 
Hz) sound source at a depth of 850— 
900m, and to monitor the effects of the 
sound on marine mammals and sea 
turtles. This source is part of the 
Acoustic Thermometry of Ocean 
Climate (ATOC) program, and is 
proposed to be operated from April 
1994 through March 1996 off California. 
The maximum duty cycle will be 8 
percent, with a transmission bandwidth 
of 20 Hz at a level of 195 dB (re 1 uPa 
at lm), and with a spectrum level for the 
peak frequency (70'Hz) at 182 dB.

This permit for the Pt. Sur, California 
project is requested under the authority 
of the Marine Mammal Protection Act of 
1972, as amended (16 U.S.C. 1361 et 
seq.), the Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216), the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.j, the 
regulations governing the taking, 
importing, and exporting of endangered 
fish and wildlife (50 CFR part 222), the 
Fur Seal Act of 1966, as amended (16 
U.S.C. 1151 et seq.), and fur seal 
regulations at 50 CFR part 215.

Dated: April 22 ,1994.
W illiam W. Fox, Jr.,
Director, O ffice o f Protected R esources, 
N ational M arine Fisheries Service.
1FR Doc. 94-10246 Filed 4 -2 5 -9 4 ; 12:19 pm] 
BILLING CODE 3510-22-P

p.D. 041894B]

Marine Mammals
AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Receipt of application for a 
public display permit (P565).

SUMMARY: Notice is hereby given that 
World Safari Company Limited, 2399-1 
Kushigamine, Katata, Shirahama-cbo, 
Nishimuro-gun, Wakayama, Japan, has 
applied in due form for a public display 
permit to obtain marine mammals. 
DATES: Written comments must be 
received on or before May 31,1994. 
ADDRESSES: The application and related 
documents are available for review 
upon written request or by appointment 
in the following offices:

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West

Highway, room 13130, Silver Spring, 
MD 20910, (301) 713-2289;

Director, Northeast Region, NMFS, 
One Blackburn Drive, Gloucester, MA 
01930, (508) 281-9200;

Director, Southwest Region, NMFS, 
501 West Ocean Blvd., suite 4200, Long 
Beach, CA 90802-4213, (310) 980-4016;

Director, Southeast Region, NMFS, 
9721 Executive Center Drive, St, 
Petersburg,t’L 33702, (813) 893-3141; 
and

Director, Northwest Region, NMFS, 
7600 Sand Point Way, NE., BIN C l5700, 
Seattle, WA 98155, (206) 52&-6150.

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, NMFS,
1335 East-West Highway, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such a hearing is at the discretion of the 
Assistant Administrator for Fisheries.

Concurrent-with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and its 
Committee of Scientific Advisors.
SUPPLEMENTARY INFORMATION: The 
subject permit is requested to maintain 
five California sea lions (Zalophus 
californianus) and two elephant seals 
[Mirounga leonina), from unreleasable 
beached/stranded stock, for purposes of 
public display, as authorized by the 
Marine Mammal Protection Act of 1972 
(16 U.S.C. 1361 et. seq.), and the 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 
part 216).

This application has been submitted 
in accordance with NMFS policy 
concerning marine mammals to be 
maintained in areas outside the 
jurisdiction of the United States (40 FR 
11619, March 12,1975). In this regard, 
the certification and statements 
provided by the Ministry of Agriculture, 
Forestry and Fisheries, Government of 
Japan, have been found appropriate and 
sufficient to allow consideration of the 
permit application.

The arrangements for transporting and 
the facilities for maintaining the marine 
mammals requested have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are adequate
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to provide for the well-being of the 
marine mammals requested.
Dated: April 21 ,1994.
William W. Fox, Jr., P hD .
Director, O ffice o f  Protected Resources,
N ational M arine F isheries Service
[FR Doc. 94-10226 Filed 4 -2 8 -9 4 ; 8:45 am}
BILLING CODE 3510-Z2-F

Patent and Trademark Office

Public Hearing and Request for 
Comments on the Standard of 
Nonobviousness
AGENCY: Patent and Trademark Office, 
Commerce.
ACTION: N otice  o f  hearing  and request 
for p u b lic  com m ents.

SUMMARY: The Patent and Trademark 
Office (PTO) is conducting a review of 
the standard of nonobviousness by 
which inventions are judged to 
determine whether a more rigorous 
standard of nonobviousness is needed. 
As part of this review, the PTO is 
interested in obtaining public comment 
on the current standard of 
nonobviousness both as it is applied by 
the PTO and as interpreted by the 
Federal courts, as well as the impact of 
this standard on promoting the progress 
of science and useful arts. Interested 
members of the public are invited to 
testify and to present written comments 
on any of the topics of discussion 
outlined in the supplementary 
information section of this notice.
DATES: A public hearing will be held on 
July 20,1994, at 9 a.m. Those wishing 
to present oral testimony at the July 20, 
1994, hearing must request an 
opportunity to do so no later than July
8,1994. Any written comments by those 
persons offering testimony at the 
hearings and related to that testimony 
should be submitted on or before July 8, 
1994. Other written comments should 
be received by the PTO on or before 
August 31,1994.
ADDRESSES: Those interested in 
presenting written comments on the 
topics contained in the supplementary 
information section of this notice, or 
any other related topic, should address 
their comments to the Commissioner of 
Patents and Trademarks, marked to the 
attention of Kathleen G. Dussault, 
Attorney-Adviser, Office of Legislation 
and International Affairs. The Hearings 
will be held in Marriott’s Crystal Forum, 
a part of the Crystal City Marriott Hotel 
located in The Underground, 1999 
Jefferson Davis Highway, Arlington, 
Virginia. Comments submitted by mail 
should be sent to Commissioner of 
Patents and Trademarks, Box 4, Patent

and Trademark Office, Washington, DC 
20231. Comments can be sent by 
electronic mail to Internet address 
comments-obviousness@uspto.gov. 
Comments may also be submitted by 
telefax at (703) 305-8885. Written 
comments should include the following 
information:
—Name and affiliation of the individual 

responding;
—An indication of whether comments 

offered represent the views of the 
individual’s organization or are the 
respondent’s personal views; and 

—If applicable, the nature of the respondent’s 
organization (e.g., business, law firm, trade 
group, university, non-profit organization) 
and principal areas o f business or research 
activity.

Parties offering testimony or written 
comments are asked to provide their 
comments in machine-readable format 
in one of the following file formats: 
ASCII text, WordPerfect for DOS or 
Windows version 4.2 or 5,x, or Word for 
Macintosh version 4.0 or 5.x.

Persons wishing to testify must notify 
Kathleen G. Dussault no later than July
8,1994. Ms. Dussault can be reached by 
mail sent to her attention addressed to 
the Commissioner of Patents and 
Trademarks, Box 4, Washington, DC 
20231; by phone at (703) 305-9300; or 
by telefax at (703) 305-8885. No 
requests to testify will be accepted 
through electronic mail.

Written comments and transcripts of 
the hearings will be available for public 
inspection in Room 902 of Crystal Park 
Two, 2121 Crystal Drive, Arlington, 
Virginia. Persons wishing to obtain a 
machine-readable copy of the 
transcripts and public comments should 
contact Kathleen G. Dussault at the 
address listed below.
FOR FURTHER INFORMATION CONTACT: 
Kathleen G. Dussault by telephone at 
(703) 305-9300; by fax at (703) 305- 
8885, by electronic mail at 
dussault@uspto.gov, or by mail marked 
to her attention addressed to the 
Commissioner of Patents and 
Trademarks, Box 4, Washington, DC 
20231.
SUPPLEMENTARY INFORMATION:

I. Background
Recent debate has focused on whether 

United States patent policy is being 
effectively served by the current 
standard of nonobviousness both as it is 
applied by the Patent and Trademark 
Office during patent examination and as 
it has been interpreted by the Federal 
courts. Under 35 U.S.C. 103, a patent 
may not be obtained “* * * if the 
differences between the subject matter 
sought to be patented and the prior art

are such the subject matter as a whole 
would have been obvious at the time the 
invention was made to a person having 
ordinary skill in the art to which subject 
matter pertains.”

In Graham  v. John D eere Sr Co., 383 
U.S. 1 (1966), the Supreme Court 
defined a three-part test to be followed 
to determine the nonobviousness of an 
invention under 35 U.S.C. 103. Under 
this test, (1) the scope and content of the 
prior art are to be determined; (2) the 
differences between the prior art and the 
claims at issue are to be ascertained; and 
(3) the level of ordinary skill in the 
pertinent art is to be resolved.
According to the Court, secondary 
considerations such as commercial 
success, long felt but unsolved needs, 
failure of others, etc., might be utilized 
to give light to the circumstances 
surrounding the origin of the subject 
matter sought to be patented. The Court 
noted that as indicia of obviousness or 
nonobviousness, secondary 
considerations may have relevancy.

Some critics have charged that the 
Graham  v. John Deere standard of 
nonobviousness has been changed by 
decisions of the Court of Appeals for the 
Federal Circuit. For example, it is 
argued that secondary considerations 
have been given too much weight when 
determining the nonobviousness of an 
invention to the extent that an invention 
with strong commercial success will be 
found not obvious despite appearing so 
in light of prior art. Other critics charge 
that the scope of the prior art to be 
considered when evaluating the 
obviousness of an invention has been 
improperly narrowed, precluding 
obviousness from being established by 
combining the teachings of the prior art 
to produce the claimed invention absent 
some express teaching or suggestion 
supporting the combination.

The PTO has the burden of 
establishing a case of prim a fa c ie  
obviousness to support a prior art 
rejection under 35 U.S.C. 103. This 
burden can be met when the teachings 
from the prior art suggest the claimed 
subject matter to a person of ordinary 
skill in the art. Once established, the 
applicant must present evidence or 
arguments to rebut the Examiner’s 
prim e fa c ie  case. For example, an 
applicant may argue that there was no 
teaching or suggestion in the prior art to 
combine the references in the manner 
suggested by the Examiner to render the 
claimed invention obvious. The 
applicant may also rebut the Examiner’s 
case of prim a fa c ie  obviousness by 
demonstrating that the references cited 
by the Examiner teach away from the 
claimed invention. Some critics argue 
that more guidance is needed to define
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when a prim a fa c ie  case has been 
established and how it may be 
successfully rebutted.

It has also suggested that the standard 
of nonobviousness has been 
inappropriately lowered. Alleged effects 
of this “lowered” standard include a 
decrease in the perceived stature of 
patented inventions (e.g., patents are 
being granted on inventions industry 
views as being trivial, simple or 
straightforward). Recent debate has also 
focused on the propriety of the de novo 
standard of review applied by the Court 
of Appeals for the Federal Circuit and 
whether greater deference should be 
given to the obviousness determinations 
of the PTO and the District Courts on 
appeal.

To resolve the issues presented, the 
PTO will conduct a public hearing to 
examine the issue of nonobviousness in 
the context of whether or not the current 
standard of nonobivousness effectively 
promotes United States patent policy 
and whether a more rigorous standard 
for awarding U.S. patents should be 
pursued.
II. Topics for Discussion

The ^paring will address the 
following topics:

1. Justifications and rationale for and 
against the nonobviousness standard applied 
by the PTO and the Federal courts, including:

(a) Is a more rigorous standard of 
nonobviousness needed? If so, how should 
the standard be defined?

(b) Should the current standard of 
nonobviousness be administered differently?

(c) Is the standard of nonobviousness 
applied differently among the different 
examining groups within the PTO?

(d) Should the standard of nonobivousness 
vary according to the field of technology 
involved?

(e) What role should secondary 
considerations, such as commercial success, 
unexpected results, etc., play when 
determining the nonobviousness of the 
invention?

(f) Whether a prim a fa c ie  case of 
obviousness based upon a combination of 
references should necessarily require 
"motivation” to combine the teachings of the 
prior art disclosures? Why or why not? What 
other standard or standards for evaluating the 
propriety of combining the teachings of 
references might be appropriate?

(g) Is the “ordinary level of skill” in the art 
being interpreted and applied correctly, and 
if not, what changes are needed?

(h) Whether obviousness determinations 
should be subject to de novo review on 
appeal to the Court of Appeals for the Federal 
Circuit? If not, what standard of review 
should apply?

J 2. Desirable characteristics of specific 
guidelines regarding the burden of proof 
needed to rebut an Examiner’s prim a fa c ie  
case of obviousness.

I (a) Is there a need for more specific 
guidelines to govern the burden of proof to

be followed in determining the 
nonobviousness of an invention? If so, what 
should they be?

3. Impact of a more rigorous standard of 
nonobviousness on promoting industrial and 
technological progress in the United States 
and strengthening the national economy.

(a) Would a stricter standard of 
nonobviousness help or hinder industrial 
and technological progress in the United 
States? If so, how?

(b) Is the current standard of 
nonobviousness applied by the PTO and 
interpreted by the Federal courts having a 
positive or negative impact on industrial and 
technological progress in the United States?

(c) Are problems being experienced in 
particular areas of technology as a result of 
the standard of nonobviousness applied by 
the PTO? If so, what are they?

(d) What would be the effect of a more 
rigorous standard of nonobviousness on the 
ability of industry to compete in the 
international market?

III. Guidelines for Oral Testimony

Individuals wishing to testify must 
adhere to the following guidelines:

1. Anyone wishing to testify at the hearings 
must request an opportunity to do so no later 
than July 8 ,1994 . No one will be permitted 
to testify without prior approval.

2. Requests to testify must include the 
speaker’s name, affiliation (if any), phone 
number, fax number (if available), mailing 
address, and the questions in each topic that 
the speaker intends to address in his or her 
testimony.

3. Time allocated to each speaker will be 
determined after the final number of speakers 
has been determined.

4. Speakers must provide a written copy of 
their testimony for inclusion in the record of 
the proceedings no later than August 31,
1994.

5. Speakers must adhere to rules 
established for testimony. These rules will be 
provided to all speakers no later than July 15, 
1994.

A schedule providing approximate times 
for testimony will be provided to all speakers 
no later than July 15,1994. Speakers are 
advised that the schedule for testimony will 
be subject to change during the course of the 
hearing.

Dated: April 21,1994.
Bruce A. Lehman,
Assistant Secretary o f  Com m erce and  
Com m issioner o f Patents and Tradem arks.
(FR Doc. 94-10309 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 3510-14-M

COMMODITY FUTURES TRADING 
COMMISSION

Chicago Mercantile Exchange Futures 
and Option Contracts on the Nikkei 300 
Stock Index and Futures and Options 
Contracts on Canadian Dollar, 
Deutsche Mark, Japanese Yen, Pound 
Sterling, and Swiss Franc Currency 
Forwards.
AGENCY: Commodity Futures Trading 
Commission.
ACTION: Notice of availability of the 
terms and conditions of proposed 
commodity futures and option 
contracts.

SUMMARY: The Chicago Mercantile 
Exchange (CME or Exchange) has 
applied for designation as a contract 
market for futures and futures option 
contracts on the Nikkei 300 stock index. 
In addition, the CME has applied for 
designation as a contract market for 
futures and futures option contracts on 
Canadian Dollar, Deutsche Mark, 
Japanese Yen, Pound Sterling, and 
Swiss Franc currency forwards. The 
CME also has proposed rules providing 
for the trading of options on currency 
swaps, i.e., options on spreads between 
the CME’s existing rolling spot currency 
futures contracts and the proposed 
currency forward futures contracts. The 
Acting Director of the Division of 
Economic Analysis (Division) of the 
Commission, acting pursuant to the 
authority delegated by Commission 
Regulation 140.96, has determined that 
publication of the proposals for 
comment is in the public interest, will 
assist the Commission in considering 
the views of interested persons, and is 
consistent with the purposes of the 
Commodity Exchange Act.
DATES: Comments must be received on 
or before May 31,1994.
ADDRESSES: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581. 
Reference should be made to the CME 
futures and option contracts on the 
Nikkei 300 stock index or to the CME 
futures and option contracts on 
Canadian Dollar, Deutsche Mark, 
Japanese Yen, Pound Sterling, and 
Swiss Franc currency forwards.
FOR FURTHER INFORMATION CONTACT: 
Please contact Stephen Sherrod of the 
Division of Economic Analysis, 
Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581, telephone 202- 
254-7303.
SUPPLEMENTARY INFORMATION: Copies of 
the terms and conditions will be
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available for inspection at the Office of 
the Secretariat, Commodity Futures 
Trading Commission, 2033 K Street 
NW., Washington, DC 20581. Copies of 
the terms and conditions can be 
obtained through the Office of the 
Secretariat by mail at the above address 
or by phone at (202) 254-6314.

Other materials submitted by the CME 
in support of the applications for 
contract market designations may be 
available upon request pursuant to the 
Freedom of Information Act (5 U.S.C. 
552) and the Commission's regulations 
thereunder (17 CFR part 145 (1987)), 
except to the extent they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for 
copies of such materials should be made 
to the FOI, Privacy and Sunshine Act 
Compliance Staff of the Office of the 
Secretariat at the Commission’s 
headquarters in accordance with 17 CFR 
145.7 and 145.8.

Any person interested in submitting 
written data, views, or arguments on the 
proposed terms and conditions, or with 
respect to other materials submitted by 
the CME, should send such comments 
to Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581 by 
the specified date.

Issued in Washington, DC, on April 22, 
1994.
Blake Imel 
Acting Director.
[FR Doc. 94-10268 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 6351-04-P

DEPARTMENT OF DEFENSE

Department of the Army

Environmental Assessment (EA) and 
Finding of no Significant Impact (FNSI) 
For Draft Army Red-Cockaded 
Woodpecker Management Guidelines
AGENCY: Department of the Army, DoD. 
ACTION: Notice of availability.

SUMMARY: The Department of the Army 
has prepared an environmental 
assessment (EA) and made a finding of 
no significant impact (FNSI) for draft 
Army-wide guidelines for the 
management of the red-cockaded 
woodpecker (RCW) on federally-owned 
Army installations. The RCW is a 
federally listed endangered species 
found on Army installations in the 
southeastern United States, extending 
from North Carolina to Louisiana. 
Currently, the RCW is found on Fort 
Bragg, North Carolina; Fort Stewart, 
Georgia; Fort Jackson, South Carolina; 
Fort Benning, Georgia; Fort Polk.

Louisiana; and Sunny Point Military 
Ocean Terminal, North Carolina. The 
following Army installations do not 
currently have RCWs but have had 
RCWs historically; Fort Gordon,
Georgia; Fort McClellan, Alabama; and 
Louisiana Army Ammunition Point, 
Louisiana. The guidelines will be used 
by Army installations that manage RCW 
habitat as baseline standards in 
preparing and revising installation RCW 
management plans. The purpose of the 
guidelines is to ensure effective Army- 
wide RCW management in compliance 
with the Endangered Species Act of 
1973 (ESA). The new guidelines will 
replace existing guidelines approved in 
1984.

As part of the guidelines development 
process, the Army has prepared an EA 
and made a FNSI in accordance with the 
National Environmental Policy Act 
(NEPA) of 1969. Additionally, the Army 
has prepared a biological assessment 
under the ESA to assess the effects of 
the guidelines on endangered and 
threatened species. The Army 
announced commencement of the 
guidelines development process in the 
Federal Register on February 16,1993, 
and invited public participation (58 FR 
8588). The EA addresses the comments 
received from the public and scientific 
community during the process. The EA 
concludes that the guidelines will not 
have a significant effect upon the 
environment. As a result, the Army has 
made a FNSI and proposes to approve 
Army RCW management guidelines, 
subject to completion of consultation 
with the U.S. Fish and Wildlife Service 
in accordance with the ESA.
APPROVAL DATE: The Army will proceed 
to approve RCW management guidelines 
30 days after publication of this notice.
ADDRESSES: Written comments or 
requests to obtain a copy of the EA and 
FNSI, with supporting documentation, 
may be forwarded to the U.S. Army 
Construction Engineering Research 
Laboratories (USACERL), ATTN; Mr. 
Tim Hayden, P.O. Box 9005,
Champaign, IL 61826.
FOR FURTHER INFORMATION CONTACT: 
Questions regarding this action may be 
directed to USACERL, Mr. Tim Hayden, 
(217) 373—4420 (extension 609) or Mr. 
Phil Pierce, Headquarters, Department 
of the Army, Attn: DAIM-ED-N, 
Washington, DC 20310-0400, (703) 696- 
8813.
Lewis D. Walker,
Deputy Assistant Secretary o f  the Army, 
(Environment, Safety and O ccupational 
H ealth) OASA (I,L&E).
[FR Doc. 94-10266 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 3710-08-M

Corps of Engineers

Intent To Prepare a Draft 
Environmental Impact Statement 
(DEIS) for the Proposed Providence 
River and Harbor Maintenance 
Dredging Project
AGENCY: U.S. Army Corps of Engineers, 
New England Division, DOD.
ACTION: Notice of intent.

SUMMARY: A draft and final 
Environmental Impact Statement (EIS) 
will be prepared for the proposed 
maintenance dredging in the Providence 
River and Harbor in Rhode Island and 
associated disposal of dredged material. 
Dredging is required because shoaling in 
the channel has created unsafe 
conditions for navigation. The proposed 
project is intended to restore the 
navigational efficiency and safety of the 
Providence River and Harbor for the 
deep draft vessels using the area. The 
non-Federal sponsor of this project is 
the State of Rhode Island. Other Federal 
and non-Federal dredging projects will 
also be considered in the EIS. 
ADDRESSES: New England Division, U.S. 
Army Corps of Engineers, Impac% 
Analysis Division, 424 Trapelo Road, 
Waltham, Massachusetts 02254-9149. 
FOR FURTHER INFORMATION CONTACT:
Mr. Larry Oliver, Impact Analysis 
Division, (617) 647-8347.
SUPPLEMENTARY INFORMATION: 

Background
The Providence River is formed by the 

junction of two small streams, the 
Woonasquatucket and Moshassuck 
Rivers, which rise in northern Rhode 
Island. The river flows southerly for one 
mile to the head of Providence Harbor 
at Fox Point in Providence, where it is 
joined by the Seekonk River. The Corps 
project consists of a 16.8-mile-long 
channel beginning near the head of 
Providence Harbor and following the 
river on a southerly course through the 
communities of East Providence, 
Cranston Barrington, Warwick, Bristol, 
and Portsmouth. Providence River and 
Harbor together constitute the principal 
commercial waterway in Rhode Island.

Initial work on the river and harbor 
began in the 19th century with the 
construction of a nine-foot-deep channel 
near the head of the harbor. Subsequent 
improvements involved the 
construction of a 5.5 mile-long channel, 
25 feet deep and generally 600 feet 
wide, extending from Fox Point to 
Bullock Point in east Providence; and 
extending this channel 5.1 miles 
southward to North Point (Poppasquash 
Neck) in Bristol and deepening it to 35 
feet through its entire length.
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A modification to the project was 
completed in 1976. This involved 
extending the channel 6.2 miles 
southward to the southeasterly side of 
Prudence Island, and deepening the 
entire channel to 40 feet. The channel 
is generally 600 feet wide, except for the 
stretch between Fields Point (near the 
Providence-Cranston city line) and Fox 
Point, where it has varying widths of up 
to 1700 feet.
Project Description

The proposed maintenance dredging 
project consists of removing about 3.5 
million cubic yards of shoal material 
between Fox Point in Providence and 
Conimicut Point in Warwick, Rhode 
Island to restore the Federal channel to 
its authorized dimensions. An estimated 
400,000 cubic yards of material will be 
removed by non-Federal interests from 
the berthing areas served by the Federal 
channel.

Various public and private entities in 
Rhode Island have expressed an interest 
in meeting other dredging needs 
concurrently with this project. Thus, the 
disposal site selected for the Providence 
River project may also be used for 
material dredged from areas not directly 
abutting the Providence River channel. 
The best current estimate is that an 
additional 1.5 million cubic yards may 
be added to the Federal Providence 
River and Harbor portion of this project 
by these activities, possibly including 
material from other Federal projects.
Scoping

The Corps will conduct an open 
scoping and public involvement process 
with scoping meetings in various 
locations throughout the State. All 
interested Federal, State, and local 
agencies are invited to attend one or 
more scoping meetings. Interested 
private and public organizations, 
affected Indian tribes, and individuals 
are encouraged to attend the scoping 
meetings. These meetings will be 
scheduled for the Spring of 1994.

The alternatives analysis of dredged 
material disposal sites is expected to be 
a significant issue that will be addressed 
in depth in the EIS. The physical, 
chemical, biological, and economic 
effects of disposal will be evaluated in 
the EIS. Scoping will be used to identify 
any other issues not identified to date.
Other Environmental Review and 
Consultation Requirements

To the fullest extent possible, the EIS 
will be integrated with analyses and 
consultation required by the 
Endangered Species Act of 1973, as 
amended (Pub. L. 93-205; 16 U.S.C.
1531, et seq.); the National Historic

Preservation Act of 1966, as amended 
(Pub. L. 89-655; 16 U.S.C. 470, et seq.); 
the Fish and Wildlife Coordination Act 
of 1958, as amended (Pub. L. 85—624; 16 
U.S.C. 661, et seq.) the Coastal Zone 
Management Act of 1972, as amended 
(Pub. L, 92-583; 16 U.S.C. 1451, et seq.); 
and the Marine Protection, Research and 
Sanctuaries Act of 1972, as amended 
(Pub. L. 92-532; 16 U.S.C. 1431, et seq.).
Schedule

The DEIS is anticipated to be 
available for public review in late 
Summer of 1994. —^
Kenneth L. Denton,
Army Federal Register Liaison O fficer.
(FR Doc. 94-10257 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILLING CODE 3710-24-M

DEPARTMENT OF ENERGY

Bonneville Power Administration

DEPARTMENT OF INTERIOR

Bureau of Indian Affairs

Intent To Prepare An Environmental 
Impact Statement and Floodplain and 
Wetlands Involvement for the Nez 
Perce Tribal Hatchery Project
AGENCIES: Bonneville Power 
Administration (BPA), Department of 
Energy (DOE) and Bureau of Indian 
Affairs (BLA), Department of Interior 
(DOI).
ACTION: Notice of Intent to prepare an 
Environmental Impact Statement (EIS) 
under section 102(2)(c) of the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321) and Notice of 
Floodplain and Wetlands Involvement.

SUMMARY: BPA and BLA intend to 
prepare an EIS on the proposed Nez 
Perce Tribal Hatchery (NPTH) Project to 
try and rebuild naturally reproducing 
salmon runs in the watersheds of the 
Clearwater and Salmon River sub- 
basins. BPA and BLA intend to decide 
whether or not to provide funding to 
construct, operate, and maintain the 
NPTH in these sub-basins. BLA, as 
trustee for Tribal trust resources, will 
participate as co-lead agency with BPA. 
The Nez Perce Tribe (NPT) is the 
primary cooperating agency. The EIS 
will evaluate the potential 
environmental effects of the proposed 
action to construct and operate die 
NPTH and alternatives to the proposed 
action. This action may involve 
floodplains and wetlands located in the 
State of Idaho and within Nez Perce, 
Clearwater, and Idaho counties.

In accordance with DOE regulations 
for compliance with floodplain and

wetlands environmental review 
requirements (10 CFR part 1022), BPA 
and BLA will prepare a floodplains and 
wetlands assessment and would 
perform this proposed action in a 
manner so as to avoid or minimize 
potential harm to or within the affected 
floodplains and wetlands. The 
assessment and a floodplain statement 
of findings will be included in the EIS 
being prepared for the proposed project 
in accordance with NEPA.
DATES: BPA and BIA have established a 
45-day scoping period (beginning April 
29,1994) during which affected 
landowners, concerned citizens, special 
interest groups, local governments, 
fishery and environmental groups, and 
any other interested parties are invited 
to comment on the scope of the EIS. 
Scoping will help BPA and BLA ensure 
that a full range of issues related to the 
proposed action and alternatives to the 
proposed action are addressed in the 
EIS, and also will identify significant or 
potentially significant environmental 
impacts that may result from the 
proposed action and alternatives. 
Written comments should be sent to the 
address below no later than June 13, 
1994.

Comments, may also be made at two 
EIS scoping meetings which will be 
held at: May 24,1994, 6 to 9 p.m., Red 
Lion—Downtowner, Teton Room, 1800 
Fairview, Boise, Idaho 83702, and May
25,1994, 6 to 9 p.m., National Park 
Service, Nez Perce National Historical 
Park, Highway 95, Spalding, Idaho 
83551. At the informal meetings, the 
NPT, project sponsor and primary 
developer of the associated NPTH 
Master Plan, will present information on 
technical aspects of the NPTH Project. 
Written information also will be 
available, and BPA and NPT staff will 
answer questions and accept oral and 
written comments.

Subsequently, a draft EIS (DEIS) will 
be circulated for public review and 
comment, and BPA and BLA will hold 
public comment meetings at the 
locations designated above. BPA and 
BLA will then prepare a final EIS which 
will consider and respond to comments 
received on the DEIS.
ADDRESSES: BPA and BLA invite 
comments and suggestions on the 
proposed scope of the DEIS. Send 
comment letters, requests to be placed 
on the project mailing list, and/or 
requests for more information to the 
Public Involvement Manager, Lynn W. 
Baker, BPA-ALP, P.O. Box 12999, 
Portland, Oregon 97212 or to BIA, 911 
NE. 11th Avenue, Portland, Oregon 
97232-4169. The phone number of 
BPA’is Public Involvement Office is
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(503) 230-3478 in Portland, Oregon; 
toll-free (800) 622—4519 nationwide.
FOR FURTHER INFORMATION, CONTACT: (1) 
Mr. Roy B. Fox, BPA NEPA Compliance 
Officer—PG at (503) 230-4261 or Ms. 
June Boynton, BIA Environmental 
Coordinator, at (503) 231-6749; (2) Mr. 
Chuck Korson, BPA Environmental 
Manager, at (503) 230—5182; (3) Mr. 
Robert L. Swedo, BPA Upper Columbia 
Area Office, 707 W. Main Avenue, suite 
500, Spokane, WA 99201, (503) 353- 
2913; (4) Mr. Jim Normandeau, BPA 
Boise District Office, 304 N. 8th Street, 
Boise, ID 83702, (208) 334-9137; or (5) 
Mr. Ed Larson, Nez Perce Fisheries 
Resource Management, P.O. Box 365, 
Lapwai, ID 83540, (208) 843-7320. 
SUPPLEMENTARY INFORMATION: The 
proposed Project that is the subject of 
the EIS consists of several components, 
including central and auxiliary salmon 
incubation and rearing facilities, 
satellite rearing facilities, and 
monitoring and evaluation facilities 
located in the Clearwater and Salmon 
River Basins in central Idaho. The 
proposed NPTH would be consistent 
with the Northwest Power Planning 
Council’s (Council) Fish and Wildlife 
Program Measure 703 (g)(2), calling for 
construction of low-capital salmon and 
steelhead propagation facilities 
adaptable to Columbia River Basin 
locales. The Council envisioned that the 
NPTH Production Project would help 
rebuild or re-establish anadromous 
salmon runs in the Clearwater and 
Salmon River sub-basins. The Nez Perce 
Tribal Government envisioned the 
NPTH production project as a way of 
helping to rebuild a fishery resource 
that is important to the Tribal culture 
and allowing rights reserved in the 1855 
Treaty with the United States to be 
exercised. Further, this action would 
provide an opportunity for the Federal 
government to fulfill its trust 
responsibility to the NPT. BPA proposes 
this Project as a means to protect, 
mitigate, and enhance Columbia River

Basin fish and wildlife resources under 
the authority of the Pacific Northwest 
Electric Power Planning and 
Conservation Act of 1980 (Pub. L. 96- 
501). If developed, the NPTH will 
employ state-of-the-art, technologically 
advanced salmon supplementation 
techniques in an attempt to rebuild 
naturally reproducing salmon runs in 
the watersheds of the Clearwater and 
Salmon River sub-basins. As requested 
by the Council, BPA and NPT 
completed a master plan for the 
proposed Project. The Council approved 
the NPTH Master Plan, requesting final 
design and construction of the NPTH, 
on May 27,1992.
A. Proposed Action

The following need statement has 
been identified for the NPTH EIS:

The need is for naturally reproducing 
salmon at harvestable populations in the 
upriver Clearwater and Salmon River 
sub-basins.

The established purpose(s) for the 
proposed NPTH project are manyfold:

1. Protect, mitigate, and enhance 
Columbia River Basin anadromous fish 
resources.

2. Develop, increase, and reintroduce 
natural spawning populations of salmon 
within the Clearwater and Salmon River 
sub-basins.

3. Provide long-term harvest 
opportunities for Tribal and non-Tribal 
anglers within Nez Perce Treaty lands.

4. Sustain long-term fitness and 
genetic integrity of target fish 
populations.

5. Keep ecological and genetic 
impacts to nontarget fish populations 
within acceptable limits.

6. Próvide harvest opportunities for 
Tribal and non-Tribal anglers within 
four salmon generations (20 years) 
following completion of the Project.

7. Promote NPT management of NPTH 
production facilities and production 
areas.

To meet the underlying need and 
purpose statements, thè proposed action

is for BPA and BIA to fund: (1) 
Construction, (2) operation and 
maintenance, and (3) monitoring and 
evaluation of a NPTH supplementation 
project within the Clearwater and 
Salmon River sub-basins. The NPTH 
supplementation facilities would 
consist of a central incubation and 
rearing facility on the Clearwater River 
at Cherry Lane, Idaho; an auxiliary 
salmon incubation and rearing facility 
on Sweetwater Creek near Lewiston, 
Idaho; 13 satellite juvenile rearing and 
adult holding facilities located in 
various tributary watersheds; and 
monitoring facilities for juvenile and 
adult salmon in each watershed where 
satellites are proposed. Species targeted 
for supplementation are spring, 
summer, and fall chinook salmon 
(Oiicorhynchus tshawytscha).

The central facility would incubate 
eggs and alevins and rear fry to 
approximately 50-80 millimeters (2-3 
inches) in size to prepare them for final 
rearing and release at the satellite 
facilities or in natural stream systems. 
The Sweetwater Creek holding facility 
would be constructed to backup the 
central facility and rear subyearling or 
yearling smolts and, when needed, to 
hold adult broodstock.
' Satellite facilities used for rearing, 
acclimation, release, adult holding, 
monitoring, and evaluation would also 
be constructed. They would be located 
in key tributary watersheds of the 
Clearwater and Salmon River sub
basins. Facility locations in the 
Clearwater sub-basin would be: Lolo 
Creek (Mainstem Lolo Creek, Yoosa 
Creek, and Eldorado Creek); South Fork 
Clearwater River (Meadow Creek, Mill 
Creek, Newsome Creek); and the Selway 
River (Meadow Creek). Facility 
locations in the Salmon River sub-basin 
would be: Slate Creek (Mainstem Slate 
Creek and Little Slate Creek).

Floodplains and wetlands may be 
involved at the following central and 
satellite facility sites:

Site name County Township Range Section

Cherry Lane; 21 miles East of Lewiston, Darrell Kerby Ranch .............................. Nez Perce ...................... 37N 3W 35
Sweetwater Sp., Origin W.F. Sweetwater Crk ............................................................ Nez Perce ...................... 33N 4W 4
Mann Lake Headgate, Lewiston Orchards Irr. District, Sweetwater Crk ............. Nez Perce ...................... 34N 47E 21
No. Lapwai Valley, Tribal Allotment 606, Lapwai Crk., Clearwater R .................. Nez Perce ...................... 36N 4W 22, 27
Mouth Lolo Crk., Clearwater R ........ ............................................................................... Clearwater, Idaho......... 35N 2E 14
Yoosa/Camp Crk. Confluence, Lolo Crk .................................................................... !. Idaho ...................... ;....... 35N 6E 1,12
Crk. at Six-Bit Crk. Confluence, Lolo C rk ..................................................................... Idaho ...................... ......... 34N 6E 1
Newsom Crk/Beaver Crk Confluence, S.F. Clearwater River................................. Idaho ............... v............. 30N 7E 31
Mill Crk, S.F. Clearwater R iver........................................................................................ Idaho ................................ 29N 4E 27
Meadow Crk, S.F. Clearwater River.................................................................. ............ Idaho ................................ 30N 4E 35
Cedar Flats, Selway R ........................... ....................... ...................................... .............. Idaho ................................ 32N 7E 23
Meadow Crk, Selway R .................. ................ .................................................................. Idaho ............................. . 31N 9E 11
Slate Crk, Hurley Crk Confl., Salmon R ............. .......................................................... Idaho ................................ 27N 2E 34
Slate Crk, Dead Horse Crk Confl., Salmon R .............  ........................................... Idaho ................................ 26N 3E 3,10
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B. Process to Date
BPA and BIA have assumed the co

lead agency role for the NPTH EIS. The 
NPT Department of Fisheries Resource 
Management will act as the primary 
Cooperating Agency. The U.S. Fish and 
Wildlife Service (USFWS) and U.S. 
Forest Service (USFS), Nez Perce 
National Forest, will also participate as 
Cooperating Agencies in the NEPA 
process.

The Council’s Master Plan process 
involved close coordination among the 
NPT, BPA, Idaho Department of Fish 
and Game, USFWS, and USFS. Several 
meetings were held by these parties to 
focus on technical issues that needed 
resolution and clarification so that 
preparation of the Master Plan could 
proceed. Other meetings between the 
NPT and the State involved discussions 
of harvest and production issues. 
Discussions in January 1992, led to a 
Memorandum of Agreement between 
the parties on a process for discussing 
management issues and developing 
common positions to present in 
different forums. The NPT has also met 
numerous times with field staffs of the 
USFS and others to review technical 
elements of the Master Plan as it 
developed. Of particular interest to the 
land managers is the location of the 
proposed tributary facilities and 
constraints that might be needed on 
current management practices.
C. Alternatives Proposed for 
Consideration

Alternatives thus far identified for 
evaluation in the EIS are: (1) the 
proposed action to construct, operate, 
and maintain the NPTH Project; and (2) 
no action (to not undertake action to 
develop the NPTH Project). Intermediate 
alternatives that will feature scaled- 
down versions of the total project will 
also be evaluated. Other alternatives 
will be identified through the scoping 
process and will be considered, if 
appropriate, in the EIS. Those 
reasonable alternatives that meet both 
the stated need and purposes for action 
will be evaluated in greatest detail.

Identification o f  E nv iron m ental 
Issues

BPA and BIA will prepare a DEIS that 
addresses and fully discloses the 
potential environmental effects of the 
proposed facility and associated 
operations as well as reasonable 
alternatives to the proposed action. The 
principal environmental issues 
identified through the Council’s Master 
Plan scoping process for the NPTH 
include the following: (1) Assessment of 
genetic and ecological risks; (2) direct

and cumulative effects of hatchery fish 
on wild fish, particularly Snake River 
salmon stocks currently listed as 
threatened or endangered under the 
Federal Endangered Species Act; (3) 
effectiveness of supplementation as a 
fishery management tool to rebuild 
weak stocks; (4) effects on non-target 
resident fish species; (5) water quality- 
effects; (6) effects on cultural resources; 
and (7) monitoring and evaluation 
concerns. These, together with any 
additional issues identified through the 
scoping process, will be examined in 
the NPTH EIS.

Issued in Portland, Oregon, on April 19, 
1994
John Robertson,
Deputy Asst. Administrator, Bonneville Power 
Admin.
[FR Doc. 94-10323 Filed 4 -2 8 -9 4 ; 8:45 amj 
BILLING CODE 6450-01-P

Federal Energy Regulatory 
Commission
[Docket No. CP93-548-000]

Wallkill Transport, L.P.; Availability of 
The Environmental Assessment For 
The Proposed Wallkill Pipeline Project
April 22 ,1994.

The staff of the Federal Energy 
Regulatory Commission (FERC or 
Commission) has prepared an 
Environmental Assessment (EA) on the 
natural gas pipeline facilities proposed 
by Wallkill Transport Company, L.P. 
(Wallkill) in Docket No. CP93—548-000.

The EA was prepared to satisfy the 
requirements of the National 
Environmental Policy Act. The staff 
concludes that approval of the proposed 
project, with appropriate mitigating 
measures, would not constitute a major 
Federal action significantly affecting the 
quality of the human environment. 
However, we are requesting specific 
comments on one route variation 
discussed below.

The EA assesses the potential 
environmental effects of the 
construction and operation of the 
proposed Wallkill Pipeline Project, 
including:

• 23.9 miles of new 10-inch-diameter 
natural gas pipeline;

• A 6-incn meter run;
• A 6-inch orifice meter; and
• Eight pipeline valve assemblies.
The purpose of the proposed facilities

would be to transport up to 30 million 
cubic feet of natural gas per day from an 
existing Tennessee Gas Pipeline 
Company (Tennessee) pipeline to the 
planned Wallkill Generating Facility. 
The EA also evaluates alternatives to 
Wallkill’s proposal.

The staff specifically requests 
comments on the proposed route in the 
area of Bates Gates Road, near MP 18, 
versus the 1-84 Variation. The 
discussion of the variation begins on 
page 39 of the EA. As further discussed 
in the EA, each of these routes offers 
advantages and disadvantages which 
deserve comment.

The EA has been placed in the public 
files of the FERC and is available for 
public inspection at: Federal Energy 
Regulatory Commission, Division of 
Public Information, 941 North Capitol 
Street, NE., room 3104, Washington, DC 
20426, (202) 208-1371.

Copies have been mailed to Federal, 
state and local agencies, public interest 
groups, interested individuals, 
newspapers, and parties to this 
proceeding.

A limited number of copies of the EA 
are available from: Ms. Laura Turner, 
Environmental Project Manager, 
Environmental Review and Compliance 
Branch II, Office of Pipeline Regulation, 
Room 7312, 825 North Capitol Street, 
N.E., Washington, DC 20426, (202) 208- 
0916.

Any person* wishing to comment on 
the EA may do so. Written comments 
must reference Docket No. CP93-548- 
000, and be addressed to: Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426.

Comments should be filed as soon as 
possible, but must be received no later 
than May 16,1994, to ensure 
consideration prior to a Commission 
decision on this proposal. A copy of any 
comments should also be sent to Ms. 
Laura Turner, Environmental Project 
Manager.

Comments will be considered by the 
Commission but will not serve to make 
the commentor a party to the 
proceeding. Any person seeking to 
become a party to the proceeding must 
file a Motion to Intervene according to 
Rule 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR
385.214).

Additional information about this 
project is available from Ms. Laura 
Turner, Environmental Review and 
Compliance Branch II, Office of Pipeline 
Regulation, at (202) 208-0916.
Lois D. Cashell,
Secretary.
IFR Doc. 94-10214 Filed 4 -2 8 -9 4 , 8:45 am) 
BILUNG COOE 6717-01-P
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[Docket No. RP93-6-OO0]

Paiute Pipeline Company; Informal 
Settlement Conference

April 22,1994.

Take notice that an informal 
settlement conference will be convened 
in this proceeding on May 5,1994, at 10 
a.m., at the offices of the Federal Energy 
Regulatory Commission, 810 First 
Street, NE., Washington, DC, for the 
purpose of exploring the possible 
settlement of the above-referenced 
docket.

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(b), is invited to 
attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission’s regulations (18 CFR
385.214) (1993).

For additional information, contact 
Edith Gilmore at (202) 208-2158 or 
Irene Szopo at (202) 208-1602.
Lois D. Cashell,
Secretary.
1FR Doc. 94-10244 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 6717-01-M

[Docket Nos. RP93-106-000, et al.]

Texas Gas Transmission Corp.; 
Informal Settlement Conference

April 22 ,1994.

Take notice that an informal 
settlement conference will be convened 
in the above-captioned proceeding at 
1:00 p.m. on April 28,1994, at the 
offices of the Federal Energy Regulatory 
Commission, 810 First Street, NE, 
Washington, DC, for the purpose of 
exploring the possible settlement of the 
above-referenced dockets. The 
conference will resume at 10 a.m. 
Friday, April 15,1994, if  necessary, and 
conclude that day.

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(b), is invited to 
attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission’s regulations (18 CFR
385.214).

For additional information please contact 
Michael D. Cotleur, (202) 208-1076, or 
Arnold H. Meltz (202) 208-2161.
Lois D. Cashell,
Secretary.
IFR Doc. 94-10245 Filed 4 -2 8 -9 4 ; 8:45 am)
BILUNG CODE 6717-01-M

Pocket No. ER94-1084-000]

Tucson Electric Power Co.
April 19 ,1994.

Take notice that on March 24,1994, 
Tucson Electric Power Company 
(Tucson) tendered for filing a Letter 
Agreement dated March 7,1994 
between Tucson and Public Service 
Company of New Mexico (PNM).

Tucson states that the Agreement is 
the product of the exercise by PNM of 
an option to purchase 50 MW of 
transmission service from Tucson 
pursuant to Section 7.9 of the San Juan 
Springerville-Vail Transmission System 
Participation Agreement.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
May 3,1994. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
(FR Doc. 94-10213 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 6717-01-M

ENVIRONMENTAL PROTECTION 
AGENCY
[O PPTS-00378; FR L-4773-7]

Federal Compliance with Right-to- 
Know Laws and Pollution Prevention 
Requirements; Notice of Federal 
Facility Workshops

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA will hold a series of 3 - 
day workshops for Federal Agencies’ 
personnel on the requirements of 
Presidential Executive Order (EO) 12856 
“Federal Compliance with Right-to- 
Know Laws and Pollution Prevention 
Requirements.” The workshops are 
targeted at all Federal agency personnel 
responsible for compliance with the 
provisions of EO 12856. It consists of a 
series of presentations covering the 
requirements of EO 12856 and the 
applicable sections of the Emergency

Planning and Community Right-to- 
Kjiow Act of 1986 (EPCRA) and the 
Pollution Prevention Act. After an 
overview of EO 12856 and EPCRA 
section 302-312 provisions, the course 
focuses on the EPCRA section 313 Toxic 
Chemical Release Inventory (TRI). A 
variety of hands-on exercises using the 
TRI reporting Form R and associated 
guidance materials are used to help 
participants understand the nuances of 
the TRI reporting process.
DATES: The workshops will be held on 
the following dates in the following 
locations:
May IQ-12, Washington, DC

1994
June 1 -3 , 1994 Atlanta, GA
June 7-9 , 1994 Edison, NJ
June 14-16, Framingham, MA

1994
June 22-24, Denver, CO

1994
July 1 3 -1 5 ,1 9 9 4 San Francisco, CA
July 19-21, 1994 Seattle, WA
July 27-28, 1994 Overland Park, KS
August 2-4 , Chicago, IL

1994
August 10-12, Baltimore, MD

1994
August 16-18, Dallas, TX

1994

FOR FURTHER INFORMATION CONTACT: 
Eileen Fesco, Environmental Assistance 
Division (7408), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460, Telephone: 
(703) 931-3908, Fax (703) 820-4332.

The Agency’s Regional Offices 
continue to provide training, known as 
Train-the-Trainer courses to private 
sector industries covered under EPCRA 
section 313. For information on these 
trainings in your area, contact the 
EPCRA Information Hotline (5101), 
Environmental.Protection Agency, 401 
M St., SW., Washington, DC 20460, 
Telephone: 1-800-535-0202. 
SUPPLEMENTARY INFORMATION: 
Registration for the Federal facilities 
trainings will be taken on a first-come- 
first-served basis until 2 weeks prior to 
the start of each workshop. Persons who 
should consider attending are Federal 
facility staff responsible for 
implementing Executive Order 12856 
and consulting firms who may be 
advising Federal facilities on EPCRA 
compliance. There is limited space 
available. To register, contact by either 
telephone, fax, or in writing, the person 
listed under FOR FURTHER 
INFORMATION CONTACT. 
Notification will be sent to each 
applicant regarding their acceptance for 
the training session. There is no 
registration fee for this training. If there 
is insufficient interest in any of the
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workshops, they may be canceled. The 
Agency bears no responsibility for 
attendees’ decision to purchase 
nonrefundable transportation tickets or 
accommodation reservations.

Dated: April 20 ,1994.
Mark Greenwood,
Director, O ffice o f Pollution Prevention and  
Toxics.

[FR Doc. 94-10318 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 6560-60-F

[OPPTS-62138A; FR L-4779-9]

Lead Renovation and Remodeling 
Guidelines; Notice of Availability

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: N otice o f  A vailab ility .

SUMMARY: This notice announces the 
availability of EPA’s final renovation 
and remodeling (R&R) guidelines 
document entitled “Reducing Lead 
Hazards When Remodeling Your 
Home.” This document was developed 
pursuant to Title IV, section 402 (c)(1) 
of the Toxic Substances Control Act 
(TSCA). Section 402 (c)(1) specifically 
mandates that EPA develop guidelines 
for homeowners and other persons who 
may engage in renovation and 
remodeling activities. EPA developed 
the R&R guidelines in response to 
Congressional concerns about the 
public’s knowledge of lead hazards 
when conducting R&R activities in 
homes.
FOR FURTHER INFORMATION CONTACT: For 
a copy of the final R&R guidelines 
document, “Reducing Lead Hazards 
When Remodeling Your Home,” 
contact: the National Lead Information 
Center Clearinghouse, at 1-800—424- 
LEAD or fax your request to 202-659- 
1192. For technical information, contact 
Darlene Watford, Office of Pollution 
Prevention and Toxics, Chemical 
Management Division, Technical 
Programs Branch (7404), 401 M St., SW., 
Washington, DC 20460, Telephone: 
202-260-3989.
SUPPLEMENTARY INFORMATION: Under the 
Congressional mandate in section 
402(c)(1) of TSCA, EPA has developed 
guidance for homeowners and building 
occupants to alert them to potential lead 
hazards associated with renovation and 
remodeling activities. Congress 
specifically required that these 
guidelines be developed for homes and 
buildings constructed prior to 1978.

On March 18,1994 (59 FR 12913)
EPA announced the availability of the 
draft R&R Guidelines in the Federal 
Register. In the announcement, EPA

opened a 30-day public comment 
period and received comments on the 
R&R Guidelines document. In addition 
to soliciting public comment, EPA 
conducted a series of focus group tests 
on the draft R&R guidelines document 
to evaluate the effectiveness of the 
reading level, content, and graphic 
presentation. A summary of the focus 
group’s test results, copies of the public 
comments received and EPA’s 
disposition on the comments, may be 
viewed in the TSCA Nonconfidential 
Business Information Center, NE Mall 
Room B607, Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M Street, S.W., 
Washington, D.C. 20460, Telephone 
202—260—1595. When requesting to view 
the comments, refer to TSCA Docket 
Number OPPTS-62138.

EPA recognizes that this lead hazard 
information may be important in some 
communities that may have a limited 
ability to utilize information provided 
in English. For that reason,. EPA is 
developing a Spanish-language version 
of the Guidelines document as well. The 
Spanish-language R&R guidelines 
document will be available at a later 
date.

EPA plans to disseminate the 
guidelines as mandated under TSCA to 
State and local government agencies, 
paint and hardware stores, employee 
organizations and trade associations. 
Individual copies of the final R&R 
guidelines (in English only) is now 
available from the National Lead 
Information Center Clearinghouse (1— 
800-424-LEAD).

Dated: April 22 ,1994.

Mark A. Greenwood,
Director, O ffice fo r  Pollution Prevention and 
Toxics.
(FR Doc. 94-10317 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 6560-50-F

[OPP-50782; FRL-4778-1]

Receipt of Notification to Conduct 
Small-Scale Testing of a Genetically 
Altered Microbial Pesticide
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.
SUMMARY: This notice announces EPA’s 
receipt of a notification of intent to 
conduct small-scale testing of a 
genetically altered strain of Bacillus 
thuringiensis from the Ciba-Geigy 
Corporation.
DATES: Written comments must be 
received by May 31,1994 
ADDRESSES: Comments, in triplicate, 
should bear the docket control number

OPP-50782 and be submitted to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. In 
person bring comments to: Rm. 1128, 
Crystal Mall #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202.

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Written comments will be available for 
public inspection in Rm. 1128 at the 
address given above, from 8 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Phillip O. Hutton, Product 
Manager (PM) 18, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 213, Crystal Mall #2,1921 Jefferson 
Davis Highway, Arlington, VA 22202 
(703)305-7690.
SUPPLEMENTARY INFORMATION: A 
notification of intent to conduct small- 
scale field testing pursuant to the EPA’s 
Statement of Policy entitled "Microbial 
Products Subject to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act and the Toxic Substances Control 
Act,” published in the Federal Register 
of June 26,1986 (51 FR 23313), has been 
received by Ciba-Geigy Corporation of 
Greensboro, North Carolina. The 
purpose of the proposed testing is to 
determine the biological activity of the 
microbial pesticide CGB211, a Bacillus 
thuringiensis which has been 
transconjugated against, Plutella 
xylostella and H elicaverpa zea  on cole 
crops. The testing will take place in 
Florida on less than 1 acre. Plants in the 
test sites will be plowed into the soil at 
the termination of the testing.

Following review of the Ciba-Geigy 
Corporation application and any 
comments received in response to this 
Notice, EPA will decide whether or not 
an experimental use permit is required.
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Dated: April 19,1994.
Stephen L. Johnson,
Acting Director, Registration Division, O ffice 
o f P esticide Programs.
(FR Doc. 94-10313 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNGI CODE 6560-60-F

[OPP-50781; FRL-4777-9]

Receipt of Notification to Conduct 
Small-Scale Testing of Nonindigenous 
Microbial Pesticides
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces EPA’s 
receipt of a notification of intent to 
conduct small-scale testing of 24 
nonindigenous strains of Bacillus 
thuringiensis from the Ciba-Geigy 
Corporation.
DATES: W ritten  com m ents m ust be 
received  by May 31,1994.
ADDRESSES: Comments, in triplicate, 
should bear the docket control number 
OPP—50781 and be submitted to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. In 
person bring comments to: Rm. 1128, 
Crystal Mall #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202.

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Written comments will be available for 
public inspection in Rm. 1128 at the 
address given above, from 8 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. .
FOR FURTHER INFORMATION CONTACT: By 
mail: Phillip O. Hutton, Product 
Manager (PM) 18, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 213, Crystal Mall #2,1921 Jefferson 
Davis Highway, Arlington, VA 22202 
(703)305-7690.
SUPPLEMENTARY INFORMATION: A 
notification of intent to conduct small-
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scale field testing pursuant to the EPA’s 
Statement of Policy entitled “Microbial 
Products Subject to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act and the Toxic Substances Control 
Act,” published in the Federal Register 
of June 26,1986 (51 FR 23313), has been 
received by Ciba-Geigy Corporation of 
Greensboro, North Carolina. The 
purpose of the proposed testing is to 
determine the biological activity of 24 
nonindigenous strains of Bacillus 
thuringiensis against the Colorado 
potato beetle on potatoes. Testing will 
take place in New York and Wisconsin 
over a 2-year period with 0.11 acre per 
year per strain being evaluated. Treated 
crops will be destroyed subsequent to 
testing. Following review of the Ciba- 
Geigy Corporation application and any 
comments received in response to this 
Notice, EPA will decide whether or not 
an experimental use permit is required.

Dated: April 19,1994.

Stephen L. Johnson,
Acting Director, Registration Division, O ffice 
o f P esticide Programs.
[FR Doc. 94-10314 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 6560-60-F

[O PP-30362; FR L-4772-2]

Certain Companies; Applications to 
Register Pesticide Products

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt 
of applications to register pesticide 
products containing active ingredients 
not included in any previously 
registered products pursuant to the 
provisions of section 3(c)(4) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 
DATES: Written comments must be 
submitted by May 31,1994.
ADDRESSES: By mail submit comments 
identified by the document control 
number [OPP-30362] and the 
registration/file number, attention 
Product Manager (PM) named in each 
application at the following address: 
Public Response and Program Resources 
Branch, Field Operations Division 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460, In 
person, bring comments to: 
Environmental Protection Agency, Rm. 
1132, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA.

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any

part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
All written comments will be available 
for public inspection in Rm. 1132 at the 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Registration Division (7505C), 
Attn: (Product Manager (PM) named in 
each registration), Office of Pesticide 
Programs, 401 M St., SW., Washington, 
DC 20460.

In person: Contact the PM named in 
each registration at the following office 
location/telephone number:

Product
Manager

Office location/ 
telephone 

number
Address

PM 10 Rob- Rm. 210, CM Environ-
ert #2 (703- mental
Brennis,
(Acting)

305-6788). Protection 
Agency 

1921 Jeffer
son Davis 
Hwy

Arlington, VA 
22202

PM 14 Rob
ert Forrest

Rm. 219, CM 
#2 (703- 
305-6600).

-Do-

SUPPLEMENTARY INFORMATION: EPA 
received applications as follows to 
register pesticide products containing 
active ingredients not included in any 
previously registered products pursuant 
to the provisions of section 3(c)(4) of 
FIFRA. Notice of receipt of these 
applications does not imply a decision 
by the Agency on the applications.
Products Containing Active Ingredients 
Not Included In Any Previously 
Registered Products

1. File Symbol: 66550-R. Applicant: 
Dolphin Trust, 420 West Main St., 
Pullman, WA 99163. Product name:
Bird Shield Repellent. Avain Repellent. 
Active ingredient: Methyl-2- 
aminobenzoate at 26.4 percent.
Proposed classification/Use: None. This * 
product is used to limit feeding by 
robins, starlings, cedar waxings, and 
native sparrows on ripening blueberries, 
cherries, and grapes. (PM 14)

2. File Symbol: 58035-1. Applicant: 
PMC Specialties Group, 501 Murray 
Road, Cincinnati, OH 45217. Product
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name: ReJeX-iT MA. Avain Repellent. 
Active ingredient: Methyl anthranilate 
at 100 percent. Proposed classification/ 
Use: None. For use only by 
manufacturers pf products other than 
pesticide products in their regular 
manufacturing process. (PM 14)

3. File Symbol: 58035-T. Applicant: 
PMC Specialties Group. Product name: 
ReJeX-iT TP-40. Avain Repellent. Active 
ingredient: Methyl anthranilate at 40 
percent. Proposed classification/Use: 
None. For the reduction of bird activity 
on landfills, tailing ponds, and 
impoundments. (PM 14)

4. File Symbol: 58035-A. Applicant: 
PMC Specialties Group. Product name: 
ReJeX-iT AP-50. Avain Repellent.
Active ingredient: Methyl anthranilate 
at 50 percent. Proposed classification/ 
Use: None. For the reduction of bird 
activity on temporary pools of water on 
airports. (PM 14)

5. File Symbol: 58035-0. Applicant: 
PMC Specialties Group. Product name: 
ReJeX-iT AG-36. Avain Repellent.
Active ingredient: Methyl anthranilate 
at 14.5 percent. Proposed classification/ 
Use: None. Used to repel birds such as 
Canada geese from golf courses and 
other turf areas. (PM 14)

6. File Symbol: 707-EGI. Applicant: 
Rohm and Haas, Independence Mall 
West, Philadelphia, PA 19105. Product 
name: Confirm 2F. Insecticide. Active 
ingredient: Tebufenozide benzoic acid
3.5- dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide at 23.0 percent. 
Proposed classification/Use: General.
For use on walnuts. (PM 10)

7. File Symbol: 707-EGT. Applicant: 
Rohm and Haas. Product name: RH- 
5992 Technical. Insecticide. Active 
ingredient: Tebufenozide benzoic acid
3.5- dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide at 97.1 percent. 
Proposed classification/Use: General.
For repackaging, relabeling, 
formulation, or processing only. (PM 10)

Notice of approval or denial of an 
application to register a pesticide

product will be announced in the 
Federal Register. The procedure for 
requesting data will be given in the 
Federal Register if an application is 
approved.

Comments received within the 
specified time period will be considered 
before a final decision is made; 
comments received after the time 
specified will be considered only to the 
extent possible without delaying 
processing of the application.

Written comments filed pursuant to 
this notice, will be available in the 
Public Response and Program Resources 
Branch, Field Operations Division 
(FOD) office at the address provided 
from 8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays. It is 
suggested that persons interested in 
reviewing the application file, telephone 
the FOD office (703-305-5805), to 
ensure that the file is available on the 
date of intended visit.

Authority: 7 U.S.C. 136.

List of Subjects
Environmental protection, Pesticides 

and pests, Product registration.
Dated: April 15,1994.

Stephen L. Johnson,
Acting Director, Registration Division, O ffice 
o f P esticide Programs.

[FR Doc. 94-10315 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 6580-50-F

FEDERAL ELECTION COMMISSION
[Notice 1994-6]

Filing Dates For the Kentucky Special 
Elections
AGENCY: Federal Election Commission. 
ACTION: Notice o f filing dates for a 
special election.

SUMMARY: Kentucky has scheduled a 
special general election on May 24 to fill

the vacant U.S. House seat in the 
Second Congressional District of the late 
Congressman William Natcher.

Committees required to file reports in 
connection with die Special General 
Election should file a 12-day Pre- 
General Report on May 12 and a Post- 
General Report on June 23.
FOR FURTHER INFORMATION CONTACT: Ms. 
Bobby Werfel, Information Division, 999 
E Street, NW., Washington, DC 20463, 
Telephone: (202) 219-3420; Toll Free 
(800) 424-9530.
SUPPLEMENTARY INFORMATION:

Principal Campaign Committees

All principal campaign committees of 
candidates involved in the Special 
General Election shall file a 12-day Pre- 
General Report on May 12, a Post- 
General Report on June 23 and a July 
Quarterly Report on July 15. (See the 
chart below for the closing date for each 
report).
Unauthorized Committees (PACs, and 
Party Committees)
Quarterly Filers

All political committees filing on a 
quarterly basis are subject to special 
election reporting if they make 
previously undisclosed contributions or 
expenditures in connection with the 
Kentucky Special General Election by 
the close of books for the applicable 
report. (See the chart below for the 
closing date of each report). The July 
Quarterly Report is due, regardless of 
special election activity.
M onthly Filers

Political committees filing on a 
monthly basis are not required to file 
pre- and post-election reports; however, 
these committees may have to file 24- 
hour reports on independent 
expenditures. See 11 CFR 104.4(b) and 
104.5(g).

Reporting  Dates for the Kentucky S pecial Election  on May 24

Report Close
books1

Reg./cert
mailing
date2

Filing
date

Pre-General............. ......................... .................. ;....................................................................................................................... 5/04/94 5/09/94 5/12/94
Post-General ..'................................................. ;....................................................................................................................... 6/13/94 6/23/94 6/23/94
July Quarterly....... ....................................................................................................................................................................... 6/30/94 7/15/94 7/15/94

1 The period begins with the close of books of the last report filed by the committee. If the committee has filed no previous reports, the period 
begins with the date of the committee’s  first activity.

2 Reports sent by registered or certified mail must be postmarked by the mailing date; otherwise, they must be received by the filing date.



22162 Federal Register / Vol. 59, No. 82 / Friday, April 29, 1994 / Notices

Dated: April 25,1994.
Trevor Potter,
Chairman, Federal E lection Comm ission. 
[FR Doc. 94-10247 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE «71S-01-M

FEDERAL TRADE COMMISSION

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules

Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the

Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register.

The following transactions were 
granted early termination of the waiting

period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions dining 
the applicable waiting period.

T ransactions G ranted Early T ermination Betw een: 4/4/94 and 4/15/94

Name of acquiring person, name of acquired person, name of acquired entity

American Telephone and Telegraph Company, USF&G Corporation, Timberland Investments Group, Inc .........
D.R. Horton, Inc., Mr. Joseph M. Miller, Joseph M. Miller Construction, Inc ..................................................................
BellSouth Corporation, USF&G Corporation, Timberland Investments Group, Inc .......................................................
Pride Petroleum Services, Inc., Offshore Rigs, L.L.C., Offshore Rigs, L.L.C ................... .............................................
Doskocil Companies Incorporated, International Multifoods Corporation, International Multifoods Foodservice

C o rp ................... ...... .................................... ......................................... ................................................................... ...................
Provident Mutual Life Insurance Company of Philadelphia, The Covenant Life Insurance Company, The Cov

enant Life Insurance Company ..................................................... ....... ......................................................................... ........
Cubic Corporation, The Titan Corporation, Titan’s Application Group............................... .............................................
Devon Energy Corporation, Alta Energy Corporation, Alta Energy Corporation...... ................... ........... .......... ...........
GFC Financial Corporation, Bell Atlantic Corporation, TriCon Capital Corporation............................................ ..........
Varien Corporation, Bostrom Seating, Inc., Bostrom Seating, Inc .............. .....................................................................
PacifiCorp, U S  West, Inc., U S  WEST Communications, I n c ......................................... ..............................................
GS Capital Partners, L.P., Martin Granoff, Koret, Inc .......... ................................................ ............................. ...............
Steelcase Inc., International Business Interiors Corporation, International Business Interiors Corporation ...........
Joseph Littlejohn & Levy Fund, L.P., Beck-Ross Communications, Inc., Beck-Ross Communications, In c ..........
Hans-Peter Wild, F&C International, Inc., F&C International, Inc ................................ .............................. ........... ...........
Allied Waste Industries, Inc., Raymond M. Cash, Southern States Environmental Services, Inc .............................
ACX Technologies, Inc., Gravure International Capital Corporation, Gravure International Capital Corporation .
Video Lottery Technologies, Inc., United Wagering Systems, Inc., United Wagering Systems, I n c .................
Time Warner Inc., Atari Corporation, Atari Corporation .......... .......................... ........... ..................................... ..........
Lowell W. Paxson, Robert M. Potamkin, Phipps-Potamkin Television Partners (a partnership)........ ..........
Rayrock Yellowknife Resources Inc., Rayrock Yellowknife Resources Inc., Dee Gold Mining Co ........................ .
Lowell W. Paxson, Alan H. Potamkin, Phipps-Potamkin Television Partners (a partnership)___ ______ _
Lowell W. Paxson, Colin S . Phipps, Phipps-Potamkin Television Partners (a partnership).............................1.........
Lowell W. Paxson, John E. Phipps, Phipps-Potamkin Television Partners (a partnership) .......................................
Specialty Foods Acquisition Corporation, Wayne Leshyk, The Bagel Place, Inc ...................................... ...................
Specialty Foods Acquisition Corporation, Fred Walger, The Bagel Place, Inc ...............................................................
Masayoshi Son, c/o SOFTBANK Corporation, Phoenix Publishing Systems, Inc., Phoenix Publishing Systems,

I n c ...... ............ ................................... .................. .................. ............................................................. .........................................
First Data Corporation, Ceridian Corporation, Ceridian Corporation....... .............. ................ ...... .......................... ........
Madison Dearborn Capital Partners, L.P., Omnipoint Corporation, Omnipoint Corporation.......................... ............
Equifax Inc., First Security Corporation, First Security Processing Services, Inc ........... ...... .......................................
Harvey F. Robbins, Domco Industries Limited (a Canadian company), Domco U.S. Holding Company ...............
Domco Industries Limited (a Canadian company), Harvey F. Robbins, National Floor Products Company, Inc *' 
Columbia/HCA Healthcare Corporation, Doctors Hospital of Sarasota Ltd., L.P., Doctors Hospital of Sarasota .
Galey & Lord, Inc., Burlington Industries, Inc., Burlington Industries, Inc ................................................. ...................
Bergen Brunswig Corporation, Southeastern Hospital Supply Corporation, Southeastern Hospital Supply Cor

poration .............................,............................................................... ......................................... ...... ................. .........................
Hume Industries (Malaysia) BHD, Richard W. Snyder, SnyderGeneral Corporation and SnyderGeneral Holding

Co .................................................................................................. ............................................. ..................................................
Hong Leong Company (Malaysia) BHD, Richard W. Snyder, SnyderGeneral Corporation and SnyderGeneral

Holding C o ....................................... .............................................................................................................................................
WMS Industries, Inc., Tradewest, Inc., Trade west, I n c ...... ............................................ .....................................................
Julian D. Saul, Leo W. Cook and Ruth Cook, husband and wife, Tuftex Carpet Mills, In c .......................
Julian D. Saul, Robert A. Cook, America West Industries, I n c ............. ....... ........... .........................................................
Boise Cascade Corporation, Merrill Zenner, The Reliable Corporation .................................................................... .
Jeffrey R. Lurie, Norman Braman, Philadelphia Eagles Football Club, Inc ........................... .................................... .

PMN No.

94-1054
94-1055
94-1056
94-1002

94-1035

94-1066
94-0991
94-1034
94-1059
94-1024
94-1065
94-1067
94-1076
94-1086
94-1106
94-1119
94-1028
94-1051
94-1074
94-1080
94-1081
94-1088
94-1089
94-1090
94-1093
94-1094

94-1123
94-1047
94-1105
94-1108
94-1113
94-1114
94-1040
94-1084

94-1120

94-1128

94-1129
94-1140
94-1141
94-1142
94-1156
94-1161

Date termi
nated

4/4/94
4/4/94
4/4/94

4/05/94

4/05/94

4/05/94
4/06/94
4/07/94
4/08/94
4/11/94
4/11/94
4/11/94
4/11/94
4/11/94
4/11/94
4/11/94
4/12/94
4/12/94
4/12/94
4/12/94
4/12/94
4/12/94
4/12/94
4/12/94
4/12/94
4/12/94

4/13/94
4/14/94
4/14/94
4/14/94
4/14/94
4/14/94
4/15/94
4/15/94

4/15/94

4/15/94

4/15/94
4/15/94
4/15/94
4/15/94
4/15/94
4/15/94

FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay, or Renee A. Horton,

Contact Representatives, Federal Trade 
Commission, Premerger Notification

Office, Bureau of Competition, room
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303, Washington, DC 20580, (202) 326- 
3100.

By Direction of the Commission.
Donald S. Clark«
Secretary.
[FR Doc. 94-10269 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 6750-01-*

[Docket C-3490]

The Keds Corporation; Prohibited 
Trade Practices and Affirmative 
Corrective Actions

AGENCY: Federal Trade Commission. 
ACTION: Consent order.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, that consent 
order prohibits, among other things, a 
Massachusetts-based manufacturer and 
seller of athletic and casual shoes from 
fixing the resale price at which any 
dealer may advertise or sell any Keds 
athletic or casual footware item; 
coercing or pressuring any dealer to 
adopt or adhere to any resale price; 
attempting to secure commitments from 
any dealer about the resale price at 
which it will advertise or sell any such 
product; and requiring or suggesting 
that dealers report other dealers who 
advertise or sell any such product below 
any resale price.
DATES: Complaint and Order issued 
April 1,1994.1
FOR FURTHER INFORMATION CONTACT: 
Michael Bloom or Rhonda McLean, 
FTC/New York Regional Office, 150 
William St., suite 1300, New York, N.Y. 
10038. (212) 264-1207.
SUPPLEMENTARY INFORMATION: On 
Tuesday, October 12,1993, there was 
published in the Federal Register, 58 FR 
52767, a proposed consent agreement 
with analysis In the Matter of The Keds 
Corporation, for the purpose of 
soliciting public comment. Interested 
parties were given sixty (60) days in 
which to submit comments, suggestions 
or objections regarding the proposed 
form of the order

A comment was filed and considered 
by the Commission. The Commission 
has ordered the issuance of the 
complaint in the form contemplated by 
the agreement, made its jurisdictional 
findings and entered an order to cease 
and desist, as set forth in the proposed 
consent agreement, in disposition of this 
proceeding.

1 Copies of the Complaint and the' Decision and 
Order are available from the Commission’s Public 
Reference Branch. H-130.6th Street & Pennsylvania 
Avenue, NW., Washington, DC 20580.

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C. 
46. Interprets or applies sec. 5, 38 Stat. 719, 
as amended; 15 U.S.C. 45.
Donald S. Clark,
Secretary.
[FR Doc. 94-10272 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 6750-01-M

[Docket C-3487]

MACE Security International, Inc., et 
a!.; Prohibited Trade Practices and 
Affirmative Corrective Actions
AGENCY: Federal Trade Commission. 
ACTION: Consent order.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order requires, among other things, the 
Vermont-based marketers to have 
competent and reliable evidence to 
support any claims about the efficacy or 
performance of any chemical self- 
protection product they sell and to 
include cautionary disclosures, in their 
advertisement and with their product, 
about the limitations of the product on 
armed, enraged, drugged, or intoxicated 
assailants. The order also requires the 
respondents to substantiate any future 
claims they make about any attribute of 
any chemical self-protection product 
they sell, and to send a notice of the 
settlement to distributors and 
consumers.
DATES: Complaint and Order issued 
March 25,1994.1
FOR FURTHER INFORMATION CONTACT: 
Michael Bloom or Alice Au, FTC/New 
York Regional Office, 150 Williams St., 
13th Floor, New York, NY 10038. (212) 
264-1207.
SUPPLEMENTARY INFORMATION: On 
Thursday, January 20,1994, there was 
published in the Federal Register, 59 FR 
3110, a proposed consent agreement 
with analysis In the Matter of MACE 
Security International, Inc., et al., for the 
purpose of soliciting public comment. 
Interested parties were given sixty (60) 
days in which to submit comments, 
suggestions or objections regarding the 
proposed form of the order.

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered 
an order to cease and desist, as set forth 
in the proposed consent agreement, in 
disposition of this proceeding.

i Copies of the Complaint and the Decision and 
Order are available from the Commission’s Public 
Reference Branch, H-130, 6th Street & Pennsylvania 
Avenue, NW., Washington, DC 20580.

Authority: (Sec. 6, 38 Stat. 721; 15 U.S.C. 
46. Interprets or applies sec. 5, 38 Stat. 719, 
as amended; 15 U.S.C. 45).
Donald S. Clark,
Secretary.
[FR Doc. 94-10270 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 6750-01-M

[Docket C-3491]

McLean County Chiropractic 
Association; Prohibited Trade 
Practices and Affirmative Corrective 
Actions

AGENCY: Federal Trade Commission. 
ACTION: Consent order.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this conseni 
order prohibits, among other things, an 
association of Illinois chiropractors from 
entering into any agreement with any 
chiropractors to set fees for patients, or 
terms for third-party payor contracts, 
and requires the association to give 
members copies of the order.
DATES: Complaint and Order issued 
April 7,1994.1
FOR FURTHER INFORMATION CONTACT:
Mark Horoschak, FTC/S-3115, 
Washington, DC 20580. (202) 326-2756.
SUPPLEMENTARY INFORMATION: O n 
Thursday, January 20,1994, there was 
published in  the F ed era l R egister, 59 FR 
3 1 1 4 , a proposed consent agreement 
with analysis In the Matter of McLean 
County Chiropractic Association, for the 
purpose of soliciting public comment. 
Interested parties were given sixty (60) 
days in which to submit comments, 
suggestions or objections regarding the 
proposed form of the order.

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered 
an order to cease and desist, as set forth 
in the proposed consent agreement, in 
disposition of this proceeding.

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C 
46. Interprets or applies sec. 5, 38 Stat. 719, 
as amended; 15 U.S.C. 45.
Donald S. Clark,
Secretory.
[FR Doc. 94-10271 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 6750-01-M

> Copies of the Complaint, the Decision and 
Order, and Commissioner Starek’s statement are 
available from the Commission's Public Reference 
Branch. H-130.6th Street & Pennsylvania Avenue, 
NW., Washington, DC 20580.
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GENERAL ACCOUNTING OFFICE

Federal Accounting Standards 
Advisory Board

AGENCY: General Accounting Office. 
ACTION: Notice of meeting.

SUMMARY: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92—463), as amended, notice is 
hereby given that the regular monthly 
meeting of the Federal Accounting 
Standards Advisory Board will be held 
on Tuesday, May 10,1994 from 9 a.m. 
to 4:30 p.m. in room 7313 of the General 
Accounting Office, 441 G St., NW., 
Washington, DC.

The agenda for the meeting includes 
discussions on: (1) The Liabilities 
Exposure Draft, (2) the issue paper on 
Cost, and (3) Physical Property and 
Land issues of the Capital Expenditures 
project.

We advise that other items may be 
added to the agenda; interested parties 
should contact the Staff Director for 
more specific information and to 
confirm the date of the meeting.

Any interested person may attend the 
meeting as an observer. Board 
discussions and reviews are open to the 
public.
FOR FURTHER INFORMATION CONTACT: 
Ronald S. Young, Executive Staff 
Director, 750 First St., NE., room 1001 , 
Washington, DC 2 0002 , or call (202) 
512-7350.

Authority: Federal Advisory Committee 
Act. Pub. L. 92-463, Section 10(a)(2), 86 Stat. 
770, 774 (1972) (current version at 5 U.S.C. 
app. section 10(a)(2) (1988); 41 CFR 1 01- 
6.1015 (1990).

Dated: April 22 ,1994.
Ronald S. Young,
Executive Director.
IFR Doc. 94-10192 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 1610-01-4«

GENERAL SERVICES 
ADMINISTRATION

Intent (NOI) To Prepare an 
Environmental Impact Statement (EIS) 
for the Proposed Phoenix Federal 
Building—United States Courthouse, 
in Phoenix, AZ

AGENCY: General Services 
Administration (GSA) Region 9, Public 
Buildings Service, Planning 
Department.
ACTION: Pursuant to the Council of 
Environmental Quality Regulations (40 
Code of Federal Regulations 1500—1508) 
implementing procedural provisions of 
the National Environmental Policy Act 
(NEPA), the GSA hereby gives notice

that an EIS shall be prepared for the 
proposed construction of a new Federal 
Building—U.S. Courthouse (FB-CT) to 
be located within the Central Business 
Area (CBA) of the city of Phoenix, 
Arizona. It is anticipated that the 
proposed site will be donated to the 
Federal Government by the city of 
Phoenix. The proposed site 
encompasses about four acres and is 
currently utilized as a parking area by 
the city of Phoenix. The proposed 
subject site is bound by Washington 
Street to the north, 4th Avenue to the 
east, Jefferson Street to the south, and 
6th Avenue to the west.

ALTERNATIVES: The EIS shall examine 
four project alternatives. Specific 
alternatives to be evaluated shall 
include, but not be limited to:

(1) Construction of a proposed FB-CT 
on a proposed site that includes the 
closure of the 5th Avenue between 
Washington an Jefferson Streets;

(2) Construction of a proposed FB-CT 
on the same proposed site, with closures 
of both 5th and 6th Avenues;

(3) Construction of a proposed FB-CT 
at an alternate site within the CBA; and

(4) The “no action” alternative or 
continued use of the existing Federal 
Courthouse facility.
PUBLIC INVOLVEMENT: The public is 
invited to participate in the scoping 
process, review of the Draft EIS, and a 
public meeting on the EIS, The scoping 
meeting is scheduled for May 12,1994 
from 4 p,m. to 7 p.m., at the Phoenix 
City Council Chambers, 200  West 
Jefferson Street, Phoenix, AZ. The Draft 
EIS for public comment and the 
following public meeting will be 
announced through the local news 
media after these dates are established.
POINT OF CONTACT: If you are unable to 
attend the meeting, written comments 
can be submitted by May 19 to: U.S. 
General Services Administration,
Region 9, Public Buildings Service,
Attn: Ms. Mitra K. Nejad, Planning Staff 
(9PL), 525 Market Street, San Francisco, 
California 94105-2799, Phone number: 
(415)744-5252.

Dated: April 18,1994.
Aki K. Nakao,
Acting Regional A dm inistrator (9A).
(FR Doc. 94-10260 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILUNG CODE 6820-23-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Resources and Services 
Administration

Advisory Commission on Childhood 
Vaccines; Request for Nominations for 
Voting Members
AGENCY: Health Resources and Services 
Administration, HHS.
ACTION: Notice.

SUMMARY: The Health Resources and 
Services Administration (HRSA) is 
requesting nominations to fill three 
vacancies on the Advisory Commission 
on Childhood Vaccines (ACCV). The 
Commission was established by title 
XXI of the Public Health Service Act, as 
enacted by Public Law 99-660 and as 
subsequently amended, and advises the 
Secretary, HHS, on issues related to 
implementation of the National Vaccine 
Injury Compensation Program.
FOR FURTHER INFORMATION CONTACT: Mr. 
Bryan Johnson, Principal Staff Liaison, 
Policy and Commission Branch, 
Division of Vaccine Injury 
Compensation at (301) 443—1533.
DATES: Nominations are to be submitted 
by May 31,1994.
ADDRESSES: All nominations are to be 
submitted to the Director, Division of 
Vaccine Injury Compensation, Bureau of 
Health Professions, Health Resources 
and Services Administration (HRSA), 
Parklawn Building, room 8A—35, 5600 
Fishers Lane, Rockville, Maryland 
20857.
SUPPLEMENTARY INFORMATION: Under the 
authorities that established the Advisory 
Commission, viz., the Federal Advisory 
Committee Act of October 6,1972 (Pub. 
L. 92-463) and section 2119 of the 
Public Health Service Act, 42 U.S.C. 
300aa-19, as added by Public Law 99- 
660 and amended, HRSA is requesting 
nominations for three' voting members 
of the Commission.

The Commission advises the 
Secretary on the implementation of the 
National Vaccine Injury Compensation 
Program; on its own initiative or as the 
result of the filing of a petition, 
recommends changes in the Vaccine 
Injury Table; advises the Secretary in 
implementing the Secretary’s 
responsibilities under section 2127 
regarding the need for childhood 
vaccination products that result in fewer 
or no significant adverse reactions; 
surveys Federal, State, and local 
programs and activities relating to the 
gathering of information on injuries 
associated with the administration of 
childhood vaccines, including the 
adverse reaction reporting requirements
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of section 2125(b), and advises the 
Secretary on means to obtain, compile, 
publish, and use credible data related to 
the frequency and severity of adverse 
reactions associated with childhood 
vaccines; and recommends to the 
Director, National Vaccine Program, 
Office of the Assistant Secretary for 
Health, research related to vaccine 
injuries which should be conducted to 
carry out the National Vaccine Injury 
Compensation Program.

The Commission consists of nine 
members appointed by the Secretary as 
follows: Three health professionals, of 
whom two are pediatricians, who are 
not employees of the United States, and 
who have expertise in the health care of 
children, the epidemiology, etiology, 
and prevention of childhood diseases, 
and the adverse reactions associated 
with vaccines; three members from the 
general public, of whom two are legal 
representatives of children who have 
suffered a vaccine-related injury or 
death; and three attorneys, of whom at 
least one shall be an attorney whose 
specialty includes representation of 
persons who have suffered a vaccine- 
related injury or death and one shall be 
an attorney whose specialty includes 
representation of vaccine 
manufacturers. In addition, the Director 
of the National Institutes of Health, the 
Assistant Secretary for Health, the 
Director of the Centers for Disease 
Control and Prevention, and the 
Commissioner of Food and Drugs (or the 
designees of such officials), serve as 
non-voting ex officio members.

Specifically, HRSA is requesting 
nominations for three voting members 
of the Commission representing: (1) A 
health professional with special 
experience in childhood diseases; (2) an 
attorney whose specialty includes 
representation o f vaccine 
manufacturers; and (3) a member of the 
general public. The third category 
requires a total of three members of the 
general public, of whom at least two are 
legal representatives (parent or legal 
guardian) of children who have suffered 
a vaccine-related injury or death—by 
this notice, the Department is soliciting 
nominations for the third general public 
position. Nominees will be invited to 
serve 3-year terms beginning January 1, 
1995, and ending December 31,1997.

Interested persons may nominate one 
or more qualified persons for 
membership on the Advisory 
Commission. Nominations shall state 
that the nominee is willing to serve as 
a member of the Commission and 
appears to have no conflict of interest 
that would preclude Commission 
membership. Potential candidates will 
be asked to provide detailed information

concerning such matters as financial 
holdings, consultancies, and research 
grants or contracts to permit evaluation 
of possible sources of conflict of 
interest. A curriculum vitae should be 
submitted with the nomination.

The Department has special interest 
in assuring that women, minority 
groups, and the physically handicapped 
are adequately represented on advisory 
bodies and therefore extends particular 
encouragement to nominations for 
appropriately qualified female, 
minority, or physically handicapped 
candidates.

Dated: April 22,1994.
John H. Kelso,
Acting Administrator.
{FR Doc. 94-10235 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4160-15-P

The Ryan White Comprehensive AIDS 
Resources Emergency Act of 1990; 
Early Intervention Services

AGENCY: Health Resources and Services 
Administration, HHS.
ACTION: Notice of pre-application 
technical assistance workshop.

SUMMARY: The Health Resources and 
Services Administration will hold a pre- 
application technical assistance 
workshop for competing applicants 
under Title IH(b), HIV Early Intervention 
Services, of the Ryan White 
Comprehensive AIDS Resources 
Emergency Act of 1990, Public Law 
101-381.

Eligible applicants are Migrant and 
Community Health Centers under 
sections 329 and 330 of the Public 
Health Service (PHS) Act; Health Care 
for the Homeless Program grantees 
under section 340 of the PHS Act; 
Comprehensive Hemophilia Diagnostic 
and Treatment Centers; family planning 
grantees under section 1001 of the PHS 
Act (other than States); Federally 
Qualified Health Centers under section 
1905(1)(2)(B) of the Social Security Act 
and other public and private nonprofit 
entities that provide comprehensive 
primary care services to populations at 
risk of HIV disease.
PURPOSE: Th8 purpose of the technical 
assistance workshop is to disseminate 
relevant program information and 
review HIV Early Intervention Services 
program expectations. Eligible entities 
will have an opportunity to review the 
program guidance and to receive 
technical assistance pertaining to all 
aspects of writing and implementing 
grant applications under Title 111(b), HIV 
Early Intervention Services.

CONTACT: Anyone interested in 
attending the meeting should contact 
Ms. Eugenia F. Adams, Division of 
Programs for Special Populations, 
Bureau of Primary Health Care, room 9— 
8D3, 4350 East-West Highway,
Bethesda, Maryland 20814 Telephone: 
(301) 594-4443. Costs of attending are to 
be borne by prospective applicants.
DATE AND TIME: May 4, 1994, 9 a m. to 
5 p.m.
PLACE: PHS Regional Office IV, room 
723,101 Marietta Tower, Atlanta, GA.

Dated: April 21,1994.
John H. Kelso,
Acting Administrator.
{FR Doc. 94-10189 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4160-15-P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development
[Docket No. N-94-1917; FR-3350-N-81]

Federal Property Suitable as Facilities 
To Assist the Homeless

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: Notice.

SUMMARY: This notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless.
ADDRESSES: For further information, 
contact Barbara Richards, room 7262, 
Department of Housing and Urban 
Development, 451 Seventh Street SW„ 
Washington, DC 2Q410; telephone (202) 
708—4300; TDD number for thé hearing- 
and speech-impaired (202) 708-2565 
(these telephone numbers are not toll- 
free), or call the toll-free Title V 
information line at 1-800-927-7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with 56 FR 23789 (May 24, 
1991) and section 501 of the Stewart B. 
McKinney Homeless Assistance Act (42 
U.S.C. 11411), as amended, HUD is 
publishing this Notice to identify 
Federal buildings and other real 
property that HUD has reviewed for 
suitability for use to assist the homeless. 
The properties were reviewed using 
information provided to HUD by 
Federal landholding agencies regarding 
unutilized and underutilized buildings 
and real property controlled by such 
agencies or by GSA regarding its 
inventory of excess or surplus Federal
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property. This notice is also published 
in order to comply with the December 
12,1988 Court Order in N ational 
Coalition fo r  the H om eless v. Veterans 
Administration, No. 88-2503-OG 
(D.D.C.).

Properties reviewed are listed in this 
Notice according to the following 
categories: Suitable/available, suitable/ 
unavailable, suitable/to be excess, and 
unsuitable. The properties listed in the 
three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD:

(1) Its intention to make the property 
available for use to assist the homeless;

(2 ) Its intention to declare the 
property excess to the agency’s needs; or

(3) A statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless.

Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 30 days 
from the date of this Notice. Homeless 
assistance providers interested in any 
such property should send a written 
expression of interest to HHS, addressed 
to Judy Britman, Division of Health 
Facilities Planning, U.S. Public Health 
Service, HHS, room 17A-10, 5600 
Fishers Lane, Rockville, MD 20857;
(301) 443-2265. (This is not a toll-free 
number.) HHS will mail to the 
interested provider an application 
packet, which will include instructions 
for completing the application. In order 
to maximize the opportunity to utilize a 
suitable property, providers should 
submit their written expressions of 
interest as soon as possible. For 
complete details concerning the 
processing of applications, the reader is 
encouraged to refer to the interim rule 
governing this program 56 FR 23789 
(May 24,1991).

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, 
HUD will publish the property in a 
notice showing it as either suitable/ 
available, or suitable/unavailable.

For properties listed as suitable/ 
unavailable, the landholding agency has 
decided that the property cannot be 
declared excess or made available for 
use to assist the homeless, and the 
property will not be available.

Properties listed as unsuitable will 
not be made available for any other 
purpose for 20 days from the date of this 
Notice. Homeless assistance providers 
interested in a review by HUD of the

determination of unsuitability should 
call the toll free information line at 1— 
800—927—7588 for detailed instructions 
or write a letter to Barbara Richards at 
the address listed at the beginning of 
this Notice. Included in the request for 
review should be the property address 
(including zip code), the date of 
publication in the Federal Register, the 
landholding agency, and the property 
number.

For more information regarding 
particular properties identified in this 
notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the 
appropriate landholding agencies at the 
following address: U.S. Navy: John J. 
Kane, Deputy Division Director, Dept of 
Navy, Real Estate Operations, Naval 
Facilities Engineering Command, 200  
Stovall Street, Alexandria, VA 22332- 
2300; (703) 325-0474; GSA: Leslie 
Carrington, Federal Property Resources 
Services, GSA, 18th and F Streets, NW., 
Washington, DC 20405; (202) 208-0619; 
U.S. Army: Elaine Sims, CECPW-FP, 
U.S. Army Center for Public Works,
7701 Telegraph Road, Alexandria, VA 
22310-3862; (703) 355-3475; U.S. Air 
Force: Bob Menke, Area-MI, Bolling 
AFB, 172 Luke Avenue, suite 104, 
Washington, DC 20332-5113; (202) 767- 
6235; Dept, o f  Transportation: Ronald 
D. Keefer, Director, Administrative 
Services & Property Management, DOT, 
400 Seventh St. SW., room 10319, 
Washington, DC 20590; (202) 366-4246; 
(These are not toll-free numbers)

Dated: April 22,1994.
Jacquie M. Lawing,
Deputy Assistant Secretary fo r  Econom ic 
D evelopm ent.
Title V, Federal Surplus Property Program 
Federal Register Report for 04/29/94

Suitable/Available Properties 

Buildings (by State)
Washington
Olympia Federal Building,
801 Capitol Way,
Olympia Co: Thurston WA,
Landholding Agency: GSA,
Property Number: 549420002,
Status: Excess,
Comment: 13,800 sq. ft., 3-story/basement, on 

Natl Hist. Reg., pres, of lead based paint, 
city seismic code prohibits residential use, 
does not meet Federal standards for 
seismic tests,

GSA Number: G-WA-1040.

Unsuitable Properties 

Buildings (by State)
Alaska
Bldg. 1548, Galena Airport,
Elmendorf AFB AK 99506--1420,
Landholding Agency: Air Force,
Property Number: 189420001.

Status: Unutilized,
R eason: Floodway, Secured Area, Extensive 

deterioration.
Bldg. 1568, Galèna Airport,
Elmendorf AFB AK 99506-4420, 
Landholding Agency: Air Force,
Property Number: 189420002,
Status: Unutilized.
R eason: Floodway, Secured Area, Extensive 

deterioration.
Bldg. 1570, Galena Airport,
Elmendorf AFB AK 99506—4420, 
Landholding Agency: Air Force,
Property Number: 189420003,
Status: Unutilized,
R eason: Floodway, Secured Area, Extensive 

deterioration.
Bldg. 1700, Galena Airport,
Elmendorf AFB AK 99506-4420, 
Landholding Agency: Air Force,
Property Number: 189420004,
Status: Unutilized,
R eason: Floodway, Secured Area, Extensive 

deterioration.
Bldg. 1832, Galena Airport,
Elmendorf AFB AK 99506—4420, 
Landholding Agency: Air Force,
Property Number: 189420005,
Status: Unutilized,
R eason: Floodway, Secured Area, Extensive 

deterioration.
Bldg. 1842, Galena Airport,
Elmendorf AFB AK 99506—4420, 
Landholding Agency: Air Force.
Property Number: 189420006,
Status: Unutilized,
R eason: Flood way, Secured Area, Extensive 

deterioration.
Bldg. 1844, Galena Airport,
Elmendorf AFB AK 99506-4420, 
Landholding Agency: Air Force,
Property Number: 189420007.
Status: Unutilized.
R eason : Floodway, Secured Area, Extensive 

deterioration.
California 
Bldg. 501,
Vandenberg Air Force Base,
Vandenberg AFB Co: Santa Barbara CA . 

93437-,
Landholding Agency: Air Force,
Property Number: 189420008,
Status: Unutilized.
R eason : Secured area, Extensive 

deterioration.
Bldg. 8223,
Vandenbeig Air Force Base,
Vandenberg AFB Co: Santa Barbara CA 

93437-
Landholding Agency: Air Force,
Property Number: 189420009.
Status: Unutilized,
R eason: Secured area.
Bldg. 11435,
Vandenberg Air Force Base,
Vandenberg AFB Co: Santa Barbara CA 

93437-,
Landholding Agency: Air Force,
Property Number: 189420010,
Status: Unutilized,
R eason : Secured area.
Bldg. 13020,
Vandenberg Air Force Base,
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Vandenberg AFB Co: Santa Barbara CA 
93437-, -

handholding Agency: Air Force,
Property Number: 189420011,
Status: Unutilized,
Reason: Secured area, extensive 

deterioration.
Colorado 
Bam—Tract 103,
Falcon Air Force Base Co: El Paso CO 80912-

Landholding Agency: Air Force,
Property Number: 189420012,
Status: Unutilized,
Reason: Extensive deterioration.
Maine
Nash Island Light,
U.S. Coast Guard,
Addison Co: Washington ME 04606-, 
Landholding Agency: DOT,
Property Number: 879420005,
Status: Unutilized,
Reason: Other,
Comment: Inaccessible.
Bldg.—South Portland Base,
U.S. Coast Guard,
S. Portland Co: Cumberland ME 04106-, 
Landholding Agency: DOT,
Property Number: 879420006,
Status: Unutilized,
Reason: Secured area.
Minnesota
Naval Weapons Industrial,
Reserve Plant,
1902 West Minnehaha,
St. Paul Co: Ramsey MN,
Landholding Agency: GSA.
Property Number: 549410004,
Status: Excess,
Reason: Within 2000 ft. of flammable or 

explosive material 
GSA Number: 2-N-MN-559.
New Jersey 
Bldg. 24,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency: Army,
Property Number: 219420001,
Status: Underutilized,
Reason: Within 2000 ft. of flammable or 

explosive material Floodway.
Bldg. 31A,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency: Army,
Property Number: 219420002,
Status: Underutilized,
Reason: Floodway.
Bldg. 31C,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co; Morris NJ 07806-5000, 
Landholding Agency: Army,
Property Number: 219420003,
Status: Underutilized,
Reason: Floodway.
Bldg. 31E,
Armament Research, Development & Eng. 

Center, *
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency: Army,

Property Number: 219420004,
Status: Underutilized,
Reason: Floodway, Extensive deterioration. 
Bldg. 311,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency: Army,
Property Number: 219420005,
Status: Unutilized,
Reason: Extensive deterioration.
Bldg. 291,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency. Army,
Property Number: 219420006,
Status: Underutilized,
Reason: Secured area, Extensive 

deterioration.
Bldg. 300,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency: Army,
Property Number: 219420007,
Status: Underutilized,
Reason: Extensive deterioration.
Bldg. 735,
Armament Research, Development & Eng. 

Center,
Picatinny Arsenal Co: Morris NJ 07806-5000, 
Landholding Agency Army,
Property Number: 219420008,
Status: Unutilized,
Reason: Within 2000 ft. of flammable or 

explosive material, Secured area.
New York 
Bldg. 852,
Niagara Falls International Airport,
914th Tactical Airlift Group,
Niagara Falls Co: Niagara NY 14304-5000, 
Landholding Agency: Air Force,
Property Number: 189420013,
Status: Unutilized,
Reason: Secured area.
Bldg. 830,
U.S. Coast Guard,
Governors Island Co: Manhattan NY 10004-

Landholding Agency: DOT,
Property Number: 879420004,
Status: Unutilized,
Reason: Secured area.
North Carolina 
Bldg. PT—42,
Marine Corps Base,
Camp LejeuneCo: Onslow NC 28542-0004, 
Landholding Agency: Navy,
Property Number: 779420002,
Status: Unutilized,
Reason: Secured area, Extensive 

deterioration.
Bldg. S -93 ,
Marine Corps Base,
Camp Lejeune Co: Onslow NC 28542-0004, 
Landholding Agency: Navy,
Property Number: 779420003,
Status: Unutilized,
Reason: Secured area.
Bldg. TC-910,
Marine Corps Base,
Camp Lejeune Co: Onslow NC 28542-0004,

Landholding Agency: Navy,
Property Number: 779420004,
Status: Unutilized,
Reason: Extensive deterioration.
Bldg. S-942,
Marine Corps Base,
Camp Lejeune Co: Onslow NC 28542-0004, 
Landholding Agency: Navy,
Property Number: 779420005,
Status: Unutilized,
Reason: Extensive deterioration.
Bldg. S-1213,
Marine Corps Base,
Camp Lejeune Co: Onslow NC 28542-0004, 
Landholding Agency: Navy,
Property Number: 779420006,
Status: Unutilized,
Reason: Extensive deterioration.
Texas 
Bldg. 40,
Laughlin Air Force Base Co: Val Verde TX 

78843-5000,
Landholding Agency Air Force,
Property Number: 189420014,
Status: Unutilized,
Reason: Extensive deterioration.
Bldg. 107,
Laughlin Air Force Base Co: Val Verde TX 

78843-5000.
Landholding Agency: Air Force,
Property Number: 189420015,
Status: Unutilized,
Reason: Extensive deterioration.
Bldg. 119,
Laughlin Air Force Base Co: Val Verde TX 

78843-5000,
Landholding Agency: Air Force,
Property Number: 189420016,
Status: Unutilized,
Reason: Extensive deterioration.
Wyoming 
Bldg. 362,
Warren Air Force Base,
Cheyenne Co: Laramie WY 82005, 
Landholding Agency: Air Force,
Property Number: 189420017,
Status: Unutilized,
Reason: Secured area.
Bldg. 342,
Warren Air Force Base,
Cheyenne Co: Laramie WY 82005, 
Landholding Agency: Air Force,
Property Number: 189420018,
Status: Unutilized,
Reason: Secured area.

[FR Doc. 94-10148 Filed 4 -28-94 ; 8:45 ami 
BILLING CODE 4210-29-P

Office of the Secretary—Office of 
Lead-Based Paint Abatement and 
Poisoning Prevention
[Docket No. N -94-3735; FR -3643-N -02]

NOFA for Lead-Based Paint Hazard 
Control in Priority Housing: Correction
AGENCY: Office of the Secretary—Office 
of Lead-Based Paint Abatement and 
Poisoning Prevention, HUD.
ACTION: Correction of deadline date.
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SUMMARY: This notice corrects the 
deadline date announced for submission 
of applications under the NOFA for 
Lead-Based Paint Hazard Control in 
Priority Housing published on April 21, 
1994 (59 FR 19080). The corrected 
deadline date will be Wednesday, July
6,1994, in order to allow an additional 
day for delivery following the Federal 
holiday.
DATES: An original and two copies of the 
completed application must be 
submitted no later than 3 p.m. (Eastern 
Time) on Wednesday, July 6,1994. The 
application deadline is firm as to date 
and hour. In the interest of fairness to 
all competing applicants, the 
Department will treat as ineligible for 
consideration any application that is 
received after its deadline. Applicants 
should take this factor into account and 
make early submission of their materials 
to avoid loss of eligibility brought about 
by unanticipated delays or other 
delivery-related problems.
ADDRESSES: Application kits may be 
obtained from the Office of Lead-Based 
Paint Abatement and Poisoning 
Prevention, Department of Housing and 
Urban Development, room B-133, 451 
Seventh Street, SW., Washington, DC 
20410, or by phoning 1-800-RID-LEAD 
(1-800-743—5323). Completed 
applications should be submitted to this 
same address, and may not be faxed.
FOR FURTHER INFORMATION CONTACT: Ellis 
G. Goldman, Director, Program 
Management Division, Office of Lead- 
Based Paint Abatement and Poisoning 
Prevention, room B-133, 451 Seventh 
Street SW., Washington, DC 20410, 
telephone 1-800—RID-LEAD (1-800— 
743—5323). TDD numbers for the 
hearing-impaired are: (202) 708-9300 
(not a toll-free number), or 1-800-877- 
8339.
SUPPLEMENTARY INFORMATION: 
Accordingly, FR Doc. 94-9690, 
published at 59 FR 19080 (April 21, 
1994), is corrected as follows:

1, On page 19080, in the first column, 
the first sentence after the heading 
DATES is corrected to read as follows:

An original and two copies of the 
completed application must be 
submitted no later than 3 p.m.. (Eastern 
Time) on July 6,1994.
*  *  *  *  *

2 . On page 19085, in the second 
column, the first sentence after the 
heading “4.1 Submitting Applications 
for Grants“ is corrected to read as 
follows:

To be considered for funding an 
original and two copies of the 
application must be physically received 
in the Office of Lead-Based Paint 
Abatement and Poisoning Prevention 
(OLBPAPP), Department of Housing and 
Urban Development, room B-133, 451 
Seventh Street, SW., Washington, DC 
20410, no later than 3 p.m. (Eastern 
Time) on July 6,1994. * * *

Authority: 42 U.S.C. 4821-4846; 42 U.S.C. 
3535(d).

Dated: April 22 ,1994.
Myra L. Ransick,
Assistant G eneral Counsel fo r  Regulations. 
(FR Doc. 94-10306 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4210-32-P

Office of the Assistant Secretary for 
Community Planning and 
Development
Pocket No. N-94-3690; FR-3628-N-03]

Innovative Project Funding Under die 
innovative Homeless initiatives 
Demonstration Program: 

’ Announcement of Funding Awards for 
F Y 1994
AGENCY: Office o f  the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: A nnou ncem ent o f funding 
aw ards.

SUMMARY: In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989, this announcement 
notifies the public of funding award 
decisions made by the Department for 
the Innovative Project Funding under 
Innovative Homeless Initiatives 
Demonstration Program. The

announcement contains the names and 
addresses of the award winners and the 
amount of the awards.
FOR FURTHER INFORMATION CONTACT: 
David Pollack, Director, Program 
Development Division, Office of Special 
Needs Assistance Programs, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, room 7260, 451 Seventh 
Street SW., Washington, DC 20410, 
telephone (202) 708-1234 (voice) or 
.708-2565 (TDD). (These are not toll-free 
numbers.)
SUPPLEMENTARY INFORMATION: Innovative 
Project Funding is part of the Innovative 
Homeless Initiatives Demonstration 
Program, which is authorized under 
section 2 of the HUD Demonstration Act 
of 1993 (Pub. L. 103—120, approved 
October 27,1993).

In a notice of funding availability 
(NOFA) published on December 21 , 
1993 (58 FR 21064), the Department 
announced the availability of $25 
million in funding for applications for 
Innovative Project Funding under the 
Innovative Homeless Initiatives 
Demonstration Program. The NOFA 
announced that the funds would be 
awarded competitively for activities 
which are components of an innovative 
approach toward providing a 
“continuum of care” system designed to 
assist homeless persons and prevent 
homelessness. The NOFA also 
announced that the funds would be 
awarded to fill gaps within the context 
of developing a seamless system to 
combat homelessness.

In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989, the Department is 
publishing the names and addresses of 
the nonprofit organizations which 
received funding under this NOFA, and 
the amount of funds awarded to each. 
This information is provided in 
appendix A to this document.

Dated: April 25 ,1994.
Andrew Cuomo,
Assistant Secretary fo r  Community Planning 
and D evelopm ent

Appendix A.— R ecipients of Innovative Awards for FY 1994

Applicant name City Amount of 
award

Diocesan Council...... ............................................................................................. Phoenix, AZ .................................................... $300,000
1,000,000

15,750
250.000 
112,080 
170,968 
233,993 
311,850
250.000

St. Vincent dePaul Village. I n c ._____________ ____ ____ ______ ______ San Diego, C A ..... .........................................
Little Tokyo Service Center, Inc. .  . .... .............. ....................- T Los Angeles, C A ...............................................
Bar Association of San Francisco .................................................................... San Francisco, C A ...... ........... ........................
Los Angeles Men's Place (LAMP) ..................... ........................................... Los Angeles, CA .............................................  ...
Covenant H o u se____ ____  .. ................................................................. Los Angeles, CA ..................
Volunteers of A m erica______  __ ___  ........________ ___ ____ Sacramento, CA ............................................. *
Skid Row Housing T ru st_____________________ __________ ..„______ Los Angeles, CA ........
Hollywood Community Housing....... ......................'..............................7 Hollywood, C A _____«........................
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Appendix A.— Recipients of Innovative Awards for FY 1994— Continued

Applicant name

The Salvation Army ....................................... ..................
City of New Haven ....... ................................ ........................
Another Way, Inc.................... ................................................
Metro Atlanta Task Force ....... ........... ..............................
The Turning Point, Inc...................... ....................................
City of Chicago ............ ................... ................. ..................
Chicago Health Outreach, Inc. ................. ................... .
UNITY for the Homeless, In c ............... ......................... ....
Friends of the Shattuck Shelter ------------------- ---------- -
Greater Boston, MA Adult Shelter *....... ...........................
Trustees of Health & Hospitals..... ................... ...............
Action for Boston, MA Community ........................... .......
Vietnam Veterans Workshop, Inc. ....................................
City of Baltimore ................................. ............................ .
State of M aine........................... .............................................
City of Detroit..........................................................................
Minnesota Dept of Jobs & Training .......... ......................
Economic Security Corporation of SW Area ................
Greensboro Urban Ministry ............................................ .
Newark Emergency Services for Families, In c .............
St Mary’s  Hospital ............................... ........... ...................
New York, NY State Office of Mental H ealth................
Grand Central Partnership .................. ............. ................
Goddard-Riverside Community C enter........... .
Utica Community Action, Inc. .................. ;................ ........
The Bridge, Inc............................ ............................. .............
The Salvation Army ........... ...................A,......;...,*............
Volunteer» of America ............ ...... ...... ........................ .......
Oregon Housing & Community Services, In c .............. .
Drueding Center—Project Rainbow ...........................
North Hills Affordable Housing Task F o rc e ..... ..............
S.H.A.R.E. .................................. .................... .................
Ministerial Association Temporary....... ........................ .
Harris County....................................... ...... ...........................
City of San Antonio........... ....................................................
The Champlain Valley Office of Economic Opportunity
Yakima County Coalition for the Homeless ;.......... .
City of Seattle .......................................................................
Menominee Indian Tribe of Wisconsin ........ ...................

Los Angeles; CA ... 
New Haven, CT ....
Archer, F L ..............
Atlanta, GA ..........
Canyon County, ID
Chicago, IL ........ .
Chicago, IL ............
New Orleans, LA .. 
Jamaica Plain, MA
Boston, MA ............
Boston, MA ...........
Boston, MA ...........
Boston, MA ......
Baltimore, MD .......
Augusta, ME .........
Detroit, Ml ............ .
St. Paul, MN .........
Joplin, MO ..............
Greensboro, NC ....
Newark, NJ .........
Rochester, NY ......
New York, NY .......
New York, NY .......
New York, NY .......
Utica, N Y ................
New York, NY .......
Buffalo, NY ...........
Cleveland, OH ......
Salem, OR .............
Philadelphia, PA ... 
Pittsburgh, PA .......
Greenville, SC .......
Morristown, TN .....
Houston, TX ...........
San Antonio, TX ... 
Burlington, VT .......
Yakima, WA ..........
Seattle, WA ............
Gresham, W l.........

Amount of 
award

336.000 
770,350
98,280

997.500 
423,570

1.100,875
647,684

1,050,000
567,735
415,748
336.000 
437,409 
371,657
997.500 
302,610 
999,412
724.000 
328,268 
984,843 
997,380 
724,872
500.000 
547,300 
250,092
30,000

453,250
992,019
364,467
578,340
157.500 
320,964 
298,462
290.000 
998,214

1,000,000
985,049
183,750
643,172
200,688

IFR Doc. 94-10304 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4210-8B-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[CA-050-01-4333-24]

Interlakes Special Recreation 
Management Area Plan and 
Environmental Impact Statement, 
Shasta County, CA
AGENCY: Bureau of Land Management 
(BLM), Redding Resource Area, Ukiah 
District, California, Interior.
ACTION: Notice of Intent to prepare an 
Environmental Impact Statement (EIS).

SUMMARY: BLM proposes to prepare an 
EIS which will accompany an 
integrated, resources activity plan for 
the Interlakes Special Recreation 
Management Area. Preparation of this 
plan is directed by BLM’s Record of 
Decision for the Redding Resource

Management Plan and EIS which was 
prepared under the authority of the 
Federal Land Policy and Management 
Act of 1976 (section 202). BLM will be 
preparing an EIS under the authority of 
the National Environmental Policy Act 
of 1969.
SUPPLEMENTARY INFORMATION: The 
Interlakes Special Recreation 
Management Area is a 74,850 acre 
region which encompasses lands 
administered through the United States 
Department of the Interior’s BLM, 
National Park Service, Bureau of 
Reclamation and Department of 
Agriculture’s Forest Service. Most 
actions identified with the activity plan 
would be implemented through various 
cooperative management agreements.
FOR COMMENTS AND FURTHER 
INFORMATION: District Manager c/o Area 
Manager, Redding Resource Area. 355 
Hemsted Drive, Redding California, 
96002.

Dated: March 29,1994.
Mark T. Morse,
Area M anager.
[FR Doc. 94-10262 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4310-40-M

[AZ-010-94-4333-04]

Arizona; Notice of Designation

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of off-highway vehicle 
designation.

SUMMARY: The Beaver Dam Mountain 
Slope and Virgin Mountain Slope, in 
northwest Arizona, are designated as 
limited to designated roads and closed 
to off-road vehicle use. Notice is hereby 
given relating to the use of off-highway 
vehicles on public lands under 
administration of the Bureau of Land 
Management. These designations are 
made in accordance with the authority 
and requirements of Executive Orders
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11644 and 11989, and regulations 
contained in 43 CFR 8340. Under 43 
CFR 4.21, an appeal may be filed within 
30 days with the Interior Board of Land 
Appeals.

The 116,610-acre area affected by the 
designation is known as the Beaver Dam 
and Virgin Mountain slopes in Mojave 
County, Arizona. The Beaver Dam Slope 
is defined as immediately north of . 
Interstate 15 to the Utah and Nevada 
State lines on the north and west and 
the Beaver Dam Mountains on the east 
The Virgin Mountain Slope is defined as 
the area between the Virgin Mountains, 
Interstate 15 and the Nevada state line. 
Public lands within these areas are 
designated as limited or closed to off
road motorized vehicle and bicycle use 
to protect fragile resources.

These designations are a result of 
resource management decisions made in 
the Arizona Strip Resource Management 
Plan (RMP), approved January 1992. 
Comments received during the RMP 
public comment period influenced the 
designation decisions. An 
Environmental Impact Statement was 
repaired for the Resource Management 
Plan. This designation order supersedes 
off-highway vehicle designations made 
prior to development of the 1992 
Resource Management Plan. These 
designations are published as final 
today.
DESIGNATIONS: The following 
designation areas are displayed on maps 
available at the location under 
ADDRESSES below.

A. Lim ited to D esignated Roads and  
Trails—97,886 acres. Vehicle and 
bicycle use in these areas is permitted 
only on designated roads and trails 
which are identified with signs and on 
maps. Public use is prohibited on roads 
and trails not designated.
Administrative use may be allowed on 
some closed roads.

B. Closed-^18,724 acres.
All motorized vehicle and bicycle use 

within these areas is prohibited to 
protect fragile resources.
DATES: This designation becomes 
effective April 29,1994 and will remain 
in effect until rescinded or modified by 
the authorized officer.
ADDRESSES: Maps showing the location 
of the designations will be available at 
the Shivwits Resource Area, 225 North 
Bluff Street, St. George, Utah.
FOR FURTHER INFORMATION CONTACT: 
George Cropper, Area Manager,
Shivwits Resource Area, 225 North Bluff

Street, S t  George, Utah 84770. 
Telephone (801) 628—4491.
Raymond D. Mapston,
Acting District M anager.
[FR Doc. 94-10263 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 4310-32-M

tA Z -055-04-4210-0 4 ; AZA 26476; 4-00162]

Arizona: Realty Action, Land 
Exchange; Yuma District
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice o f  realty action.

SUMMARY: Pursuant to section 206 of the 
Federal Land Policy and Management 
Act of 1976, the BLM proposes to 
exchange public land, on an equal value 
for equal value basis, for private lands. 
The proposed exchange would be a 
positive step towards meeting the goal 
of placing all land ownership within the 
Sears Point Archaeological District 
under Federal ownership and Bureau of 
Land Management administration. 
DATES: The segregation effect of the 
notice of realty action on the public 
lands shall terminate upon issuance of 
patent or other document of conveyance 
to such lands, upon publication in the 
Federal Register of a termination of the 
segregation, or 2 years from the date of 
its publication, whichever occurs first. 
ADDRESSES: Protests should be 
addressed to the Director, Bureau of 
Land Management (760), MS 406 LS,
849 C Street NW., Washington, DC 
20240.
SUPPLEMENTARY INFORMATION: The 
private lands are located within and 
adjacent to the Sears Point 
Archaeological District in Yuma County, 
which is also known as the Gila River 
Cultural Area, an area of critical 
environmental concern. The public 
lands proposed for exchange are 
described as follows:
Gila and Salt River Meridian, Arizona 
T. 9 S., R. 23 W.,

Sec. 29, Lot 2, SEV^SWV*.
Containing 51.66 acres, more or less.

Final determination for exchange will 
await completion of an environmental 
assessment.

In accordance with the regulations of 
43 CFR 2201.1(b), publication of this 
notice will segregate the affected public 
lands from appropriation under the 
mining laws, but not from the mineral 
leasing laws. The public lands would be 
conveyed out of Federal ownership 
subject to the following four rights-of- 
ways:

1 . Bureau of Reclamation 50 feet wide 
34.5kV electrical transmission line

right-of-way for Yuma Boundary 
Pumping Plant (Bureau of Reclamation 
Drawing No. 50-304-19).

2 . A-6884, Yuma County, Avenue 
AV2, 30 feet wide road right-of-way; and

3. A-6398, Yuma County, County 
15th Street, 66  feet wide road right-of- 
way.
FOR FURTHER INFORMATION CONTACT: Joy 
Gilbert, Yuma Resource Area Manager, 
Yuma District Office, 3150 Winsor 
Avenue, Yuma, Arizona 85365, 
telephone (602) 726-6300.

Dated: March 14 ,1994 .
Judith I. Reed,
District Manager.
[FR Doc. 94-10264 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 4310-32-M

[O R -035-00-4333-02 ; G 4-00141; 4-0151]

Powder River Management Plan 
(National Wild and Scenic River), Vale 
District, Baker Resource Area, and 
Baker County, OR

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of availab ility .

SUMMARY: On April 20,1994, Baker 
Resource Acting Area Manager, Dorothy 
Mason, made a decision to append the 
Bureau of Land Management, Baker 
Resource Management Plan, to include 
the Powder River Management Plan 
(National Wild and Scenic River).

This plan identifies use levels, facility 
development levels, resource protection 
measures, and sets the general 
management direction J o t  managing the 
Powder River (designated section). This 
appendage is necessary to implement 
the Omnibus Oregon Wild and Scenic 
Rivers Act which required the Bureau of 
Land Management to develop a 
management plan for the Powder River. 
Interim direction was identified in the 
Baker Resource Management Plan. The 
environmental assessment documents 
the analysis of alternatives for managing 
the Powder Wild and Scenic River in 
accordance with the Omnibus Oregon 
Wild and Scenic Rivers Act.

For the Bureau of Land Management, 
this decision is subject to protest 
pursuant to Bureau of Land 
Management regulations 43 CFR part 4. 
The 30 day protest period begins May 1, 
1994 and ends May 30,1994. Notices of 
Protest must meet the requirements of 
43 CFR 4.21.

The final corridor boundary of the 
designated segment of the Powder River 
lies entirely within the legal description 
below:
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Beginning at Thief Valley Reservoir, Oregon

Willamette Meridian
T. 6S., R. 40E.,

Portions of Sections: 26, 35.
T. 7S., R. 40E.,

Portions of Sections: 1, 2 ,1 1 ,1 2 ,1 3 ,1 4 .
T. 7S., R. 41E.,

Portions of Sections: 1 7 ,1 8 ,1 9 , 20, 21, 27, 
28, 29, 33, 34.

Ending at the Oregon State Highway 203.

A more detailed legal description is 
available upon request.

The environmental assessment for the 
Powder River Management Plan, Wild 
and Scenic River segment, is available 
for public review at the Bureau of Land 
Management, Baker Resource Area 
Office in Baker City, Oregon.
EFFECTIVE DATE: Implementation of this 
decision will occur no earlier than the 
end of the protest period identified 
above (May 1,1994 through May 30, 
1994).
FOR FURTHER INFORMATION CONTACT: For 
further information, contact Gerry 
Meyer, Bureau of Land Management, 
Baker Resource Area, P.O. Box 987, 
Baker City, Oregon, 97814 or phone 
(503) 523-1256.

Dated: April 20 ,1994.
Dorothy Mason,
Area Manager.
(FR Doc. 94-10261 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILLING CODE 4310-33-M

[NM-920-4210-06; NMNM 0557005]

Proposed Continuation of Withdrawal; 
New Mexico

AGENCY: Bureau of Land Management, 
Interior. ..
ACTION: N otice.

SUMMARY: The United States Department 
of Agriculture, Forest Service, proposes 
that a 1,237.50-acre withdrawal for the 
Bernalillo Watershed Addition in the 
Cibola National Forest continue for an 
additional 20 years. The lands will 
remain closed to mining, but have been 
and will remain open to surface entry 
and mineral leasing.
DATES: Comments should be received by 
July 28,1994.
ADDRESSES: Comments should be sent to 
State Director, BLM New Mexico State 
Office, P.O. Box 27115, Santa Fe, New 
Mexico 87502, 505-438-7502. 
for furth er  information con tact : 
Georgiana E. Armijo, BLM New Mexico 
State Office, 505-438-7594. 
SUPPLEMENTARY INFORMATION: The 
United States Department of 
Agriculture, Forest Service, proposes 
that the existing land withdrawal made

by Public Land Order No. 3839, be 
continued for a period of 20 years 
pursuant to section 204 of the Federal 
Land Policy and Management Act of 
1976, U.S.C. 1714 (1988). The lands are 
described as follows:
New Mexico Principal Meridian 
Cibola National Forest 
T. 12 N., R. 4 E.,

Sec. 1, lots 1 to 7, inclusive, SWV4NEV4 , 
SV2NW1/», SWV4 , and NWV4SEV4 . Those 
portions of lot 8 (approximately 34 
acres), lot 9 (approximately 2 acres), and 
lot 10 (approximately 5 acres), and 
portions of the SWV4SEV4 

(approximately 30 acres), that lie outside 
the Sandia Mountain Wilderness Area.

Sec. 2 , lots 1 to 3 , inclusive, SV2NEV4, 
SEV4NWV4, NV2SEV4 and SEV4SEV4.

Sec. 12, NV2NWV4, SWV4NWV4, and those 
portions of the WV2NWV4NEV4 
(approximately 15 acres), 
NWV4SWV4NEV4 (approximately 1 acre), 
NEV4SEV4NWV4 (approximately 2 acres), 
and WV2SEV4NWV4 (approximately 7 
acres), that lie outside the Sandia 
Mountain Wilderness Area.

Sec. 14, lots 5 and 6, and those portions 
of lot 7 (approximately 1 acre), and 
NEV4NEV4 (approximately 19 acres), that 
lie outside the Sandia Mountain 
Wilderness Area.

T. 12 N., R. 5 E.,
Sec. 6, Those portions of lot 9 

(approximately 28.80 acres), lot 17 
(approximately 28.88 acres), lot 18 
(approximately 3 acres) and lot 19 
(approximately 18.59 acres), that lie 
outside the Sandia Mountain Wilderness 
Area.

The areas described aggregate 
approximately 1,237,50 acres in Sandoval 
County.

The purpose of the withdrawal is to 
protect the Forest Service’s Bernalillo 
Watershed Addition in the Cibola 
National Forest. The withdrawal 
segregates the lands from the mining 
laws, but not the public land laws or the 
mineral leasing laws. No change is 
proposed in the purpose or segregative 
effect of the withdrawal.

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the State 
Director in the New Mexico State Office.

The authorized officer of the Bureau 
of Land Management will undertake 
sucfr investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources.
A report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and the 
Congress, who will determine whether 
or not the withdrawal will be continued, 
and if so, for how long.

The final determination on the 
continuation of the withdrawal will be 
published in the Federal Register. The 
existing withdrawal will continue until 
such final determination is made.

Dated April 15 ,1994.
Patricia E. McLean,
State Director.
(FR Doc. 94-10265 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 4310-FB-M

Bureau of Reclamation

Trinity River Basin Fish and Wildlife 
Task Force
AGENCY: Bureau of Reclamation,
Interior.
ACTION: Notice of public meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, 
announcement is made of a meeting of 
the Trinity River Basin Fish and 
Wildlife Task Force.
DATES: The meeting begins on Tuesday, 
September 13,1994, at 1 p.m. and 
reconvenes on Wednesday, September
14,1994, at 9 a.m.
ADDRESSES: Assemble at Tribal 
Headquarters,- Hoopa, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Chip Bruss, Trinity River Task 
Force Secretary, Bureau of Reclamation, 
MP-720, 2800 Cottage Way, 
Sacramento, California 95825; 
telephone: (916) 978-4956 or TDD (916) 
978-4417.
SUPPLEMENTARY INFORMATION: The first 
afternoon will be a field trip to view 
restoration work on the lower Trinity 
River. The Task Force will consider the 
Three-Year Action Plan and Budget. It 
will also discuss Bioregional 
Coordination and the program 
extension.

Dated: April 22 ,1994.
Donald R. Glaser,
Acting Director. Program Analysis Office.
[FR Doc. 94-10227 Filed 4 -28-94 ; 8:45 am) 
BILUNG CODE 4310-44-M

Fish and Wildlife Service

Notice of Receipt of Applications for 
Permit

The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to Section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq .):
PRT-788595
Applicant: Robert M. Faught, San Diego, CA.
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The applicant requests a permit to 
conduct taped vocalization surveys, nest 
monitoring and impact assessments of 
the least Bell’s vireo (Vi'reo bellii 
pusillus) in Southern California to 
enhance the survival of the species.
PRT—787844
Applicant: Charles Morzellec, Nokesville,

VA.

The applicant requests a permit to 
purchase in interstate commerce one 
male Queen of Bavaria conure (Aratinga 
guarouba) from Elk Ridge Aviaries, 
Redway, California to enhance the 
propagation and survival of the species 
through captive breeding.
PRT—789407
Applicant: John M. Azevedo, Manteca, CA.

The applicant requests a permit to 
import the sport-hunted trophy of one 
male bontebok (D am aliscus dorcas 
dorcas) culled from the captive herd 
maintained by the Ciskei Government, 
the Tsolwana Game Reserve, Tarkastad, 
Republic of South Africa, for the 
purpose of enhancement of survival of 
the species.
PRT-789043
Applicant: Columbus Zoological Gardens, 

Powell, OH.

The applicant requests a permit to 
import one captive-bred male white
cheeked gibbon (H ylobates concolor 
leucogenys) from Zoo Hannover, 
Hannover, West Germany, to enhance 
the propagation and survival of the 
species through captive breeding. 
PRT-789201
Applicant: Cincinnati Zoo, Cincinnati, OH.

The applicant requests a permit to 
import a pair of captive-born 
Manchurian cranes (Grus japonensi) 
from the Khinganski Nature Reserve, 
Russia, to enhance the propagation and 
survival through captive breeding. 
PRT-789522
Applicant: Brookfield Zoo, Brookfield, IL.

The applicant requests a permit to 
import 2 male and 3 female captive-bom 
Leadbeater’s possums (Gym nobelideus 
leadbeateri) from the Zoological Board 
of Victoria and Taronga Park Zoo, 
Sydney, Australia, to enhance the 
propagation and survival of the species 
through captive breeding.
PRT-788777
Applicant: International Animal Exchange, 

Ferndale, MI.

The applicant requests a permit to 
import a pair of captive-bred cheetahs 
[Acinonyx jubatus) from the Hoedspriut 
Jagluiperdprojek Cheetah Project, 
Silverton, Republic of South Africa, to 
Dickerson Park Zoo, Springfield,

Missouri, to enhance the propagation 
and survival of the species through 
captive breeding.

Written data or comments.should be 
submitted to the Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203 and 
must be received by the Director within 
30 days of the date of this publication.

Documents and other information 
submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents to the 
following office within 30 days of the 
date of publication of this notice: U.S. 
Fish and Wildlife Service, Office of 
Management Authority, 4401 North 
Fairfax Drive, room 420(c), Arlington, 
Virginia 22203. Phone: (703/358-2104); 
FAX: (703/358-2281).

Dated: April 22 ,1994.
Carol Andersoh,
Acting Chief, Branch o f Permits, Office o f 
Management Authority.
(FR Doc. 94-10212 Filed 4 -2 8 -9 4 ; 8:45 amj 
BILLING CODE 4310-55-P

Receipt of Application(s) for Permit
The public is invited to comment on 

the following application(s) for permits 
to conduct certain activities with marine 
mammals. The application(s) was/were 
submitted to satisfy requirements of the 
Marine Mammal Protection Act of 1972, 
as am ended  (16 U.S.C.1361 et seq., the 
Endangered Species Act of 1973, as 
am ended  (U.S.C. 1531, et seq.) and the 
regulations governing marine mammals 
and endangered species (50 CFR 17 and 
18).
File no. PRT-766818
Applicant: Mr. James Bodkin, National 

Biological Survey, Alaska Fish and 
Wildlife Research Center, Anchorage, AK.

Type o f Permit: Scientific Research. 
Name and Number o f Anim als: Sea 

otters (Enhydra lutris lutris), 25 
Summary o f  Activity to be 

A uthorized: The applicant requests an 
amendment to his current permit to take 
an additional 25 animals from waters in 
around Alaska in order to attach a 
flipper tag radio transmitter to one hind 
flipper and a sonic transmitter attached 
to the other hind flipper. This procedure 
will be used to develop alternative 
technologies to obtain dive depth and 
duration data. .

Source o f M arine M ammals fo r  
R esearch: Twenty-five sea otters will be 
taken from waters in and around 
southeastern Alaska.

Period o f  Activity: Through September 
1995.

Concurrent with the publication of 
this notice in the Federal Register, the 
Office of Management Authority is 
forwarding copies of this application to 
the Marine Mammal Commission and 
the Committee of Scientific Advisors for 
their review.

Written data or comments, requests 
for copies of the complete application, 
or requests for a public hearing on this 
application should be submitted to the 
Director, Office of Management 
Authority (OMA), 4401 N. Fairfax Dr., 
room 432, Arlington, VA 22203 and 
must be received by the Director within 
30 days of the date of publication of this 
notice. Anyone requesting a hearing 
should give specific reasons why a 
hearing would be appropriate. The 
holding of such hearing is at the 
discretion of the Director.

Documents and other information 
submitted with these applications are 
available for review by any party who 
submits a written request for a copy of 
such documents to, or by appointment 
during normal business working hours 
(7:45—4:15) in, the following office 
within 30 days of the date of publication 
of this notice: U.S. Fish and Wildlife 
Service, OMA, 4401 North Fairfax 
Drive, room 420(c), Arlington, VA 
22203. Phone: (1-800-358-2104); Fax: 
(703/358-2281).

Dated: April 22 ,1994.
Carol Anderson,
Acting Chief, Branch o f Permits, Office o f 
Management Authority.
(FR Doc. 94-10211 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4310-65-P

INTERNATIONAL TRADE 
COMMISSION
Pnvestigations Nos. 701-TA -360-361 
(Preliminary) and 731-T A -688-695 
(Preliminary)}

Certain Carbon Steel Butt-Weld Pipe 
Fittings From France, India, Israel, 
Malaysia, the Republic of Korea, 
Thailand, the United Kingdom, and 
Venezuela

AGENCY: International Trade 
Commission.
ACTION: The following paragraph was 
omitted from the Commission’s 
previously reported determinations for 
the subject investigations, which 
appeared in the Federal Register on 
April 20,1994 (59 F.R. 18825).

The Commission transmitted its 
determinations in these investigations to 
the Secretary of Commerce on April 14,
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1994. The views of thé Commission are 
contained in USITC Publication 2767 
(April 1994), entitled “Certain Carbon 
Steel Butt-Weld Pipe Fittings from 
France, India, Israel, Malaysia, the 
Republic of Korea, Thailand, the United 
Kingdom, and Venezuela: Investigations 
Nos. 701-TA-360 and 361 (Preliminary) 
and 731-TA-688 through 695 
(Preliminary)."

Issued: April 22,1994.
By order of the Commission. .

Donna R. Koehnke,
Secretary.
[FR Doc. 94-10308  Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNQ CODE 7020-02-4»

(Investigation 337-TA -360]

In the Matter of Certain Devices for 
Connecting Computers via Telephone 
Lines; Notice of Initial Determination 
Terminating Respondent on the Basis 
of Settlement Agreement
AGENCY: U.S. International Trade 
Commission.
ACTION: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding 
administrative law judge in the above 
captioned investigation terminating the 
following respondent on the basis of a 
settlement agreement: Pan International 
(USA). .

SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer’s initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon parties on April 22,1994.

Copies of the initial determination, 
the settlement agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) 
in the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436, 
telephone (202) 205-2000. Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205-1810.
WRITTEN COMMENTS: Interested persons 
may file written comments with the 
Commission concerning termination of 
the aforementioned respondents. The

original and 14 copies of all such 
documents must be filed with the 
Secretary to the Commission, 500 E 
Street, SW., Washington, DC 20436, no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portions thereof) to the Commission 
in confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it.
FOR FURTHER INFORMATION CONTACT: 
Ruby J. Dionne, Office of the Secretary, 
U.S. International Trade Commission, 
telephone (202) 205-1802.

Issued: April 22 ,1994.
By order of the Commission.

Donna R. Koehnke,
Secretary.
(ER Doc. 94-10307 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNQ CODE 7020-02-P

INTERSTATE COMMERCE 
COMMISSION
[Docket No. A B-406 (Sub-No. 3X)]

Central Kansas Railway, Inc.; 
Abandonment Exemption; in Edwards 
and Pawnee Counties, KS
AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of exemption.

SUMMARY: The Interstate Commerce 
Commission exempts from the prior 
approval requirements of 49 U.S.C. 
10903—10904 the abandonment by 
Central Kansas Railway, Inc., of a 12- 
mile line of railroad in Edwards and 
Pawnee Counties, KS, subject to 
standard labor protective conditions and 
an environmental condition.
DATES: Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on May 29, 
1994. Formal expressions of intent to 
file an offer of financial assistance under 
49 CFR 1152.27(c)(2)» must be filed by 
May 9,1994. Petitions to stay must be 
filed by May 9,1994. Requests for a 
public use condition conforming to 49 
CFR 1152.28(A)(2) and petitions to 
reopen must be filed by May 19,1994. 
ADDRESSES: Send pleadings, referring to 
Docket No. AB—406 (Sub-No. 3X), to: (1) 
Office of the Secretary, Case Control

' See Exempt, of Rail Abandonment—Offers o f  
Finan. Assist., 4 I.C.C.2d 164 (1987).

Branch, Interstate Commerce 
Commission, Washington, DC 20423; 
and (2) Petitioner’s representatives:
Louis E. Gitomer, Taylor, Morell & 
Gitomer, 919 18th Street NW. suite 210 , 
Washington, DC 20006.
FOR FURTHER INFORMATION CONTACT:
Beryl Gordon (202) 927-5610. [TDD for 
the hearing impaired: (202) 927-5721.] 
SUPPLEMENTARY INFORMATION:
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, Telephone:
(202) 289-4357/4359. (Assistance for 
the hearing impaired is available 
through TDD services at (202) 927- 
5721.]

D ecided: April 20 ,1994.
By the Commission, Chairman McDonald, 

Vice Chairman Phillips, Commissioners 
Simmons and Philbin. Commissioner Philbin 
did not participate in the disposition of this 
proceeding.
Sidney L. Strickland, Jr.,
Secretary.
(FR Doc. 94-10299 Filed 4 -28-94 ; 8:45 am] 
BILUNQ CODE 7035-01-P

[Docket No. A B-406 (Sub-No. 2X)]

Central Kansas Railway, Inc.; 
Abandonment Exemption; in Barber 
and Kiowa Counties, KS
AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of exemption.

SUMMARY: The Interstate Commerce 
Commission exempts from the prior 
approval requirements of 49 U.S.C. 
10903—10904 the abandonment by 
Central Kansas Railway, Inc., of an 8- 
mile line of railroad in Barber and 
Kiowa Counties, KS, subject to standard 
labor protective conditions and an 
environmental condition.
DATES: Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on May 29, 
1994. Formal expressions of intent to 
file an offer of financial assistance under 
49 CFR 1152.27(c)(2)» must be filed by 
May 9,1994. Petitions to stay must be 
filed by May 9,1994. Requests for a 
public use condition conforming to 49 
CFR 1152.28(A)(2) and petitions to 
reopen must be filed by May 19,1994. 
ADDRESSES: Send pleadings, referring to 
Docket No. AB-406 (Sub-No. 2X), to: (1)

* See Exempt, of Rail Abandonment—Offers o f  . 
Finan- Assist., 4 I.C.C.2d 164 (1987).
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Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423; 
and (2) Petitioner’s representatives: 
Louis E. Gitomer, Taylor, Morell & 
Gitomer, 919 18th Street NW. suite 210 , 
Washington, DC 20006.
FOR FURTHER INFORMATION CONTACT: 
Beryl Gordon (202) 927-5610. (TDD for 
the hearing impaired: (202) 927-5721] 
SUPPLEMENTARY INFORMATION:
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone:
[202) 289-4357/4359. [Assistance for 
the hearing impaired is available 
through TDD services at (202) 927- 
5721.]

D ecided: April 20 ,1994.
By the Commission, Chairman McDonald, 

Vice Chairman Phillips, Commissioners 
Simmons and Philbin. Commissioner Philbin 
did not participate in the disposition of this 
proceeding.
Sidney L. Strickland, Jr.,
Secretary.
[FR Doc. 94-10300 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 7035-01-P

[Finance Docket No. 32485]

Norfolk & Western Railway Co.; 
Trackage Rights Exemption; Canadian 
National Railway Co., CNCP Niagara- 
Detroit

Canadian National Railway Company 
(CNRC) and CNCP Niagara-Detroit1 
have agreed to expand their existing 
trackage rights agreement.2 Under their 
supplemental agreement, the trackage 
rights will allow all overhead traffic 
now being routed over a joint NW-GP 
rail car ferry facility operation adjacent 
to the said Detroit River Tunnel to be

■ CNRC is manager and operator of the Detroit 
River Tunnel; CNCP Niagara-Detroit, a partnership 
comprised of CNRC and Canadian Pacific Limited 
(CP), is owner of the Detroit River Tunnel.

2 By notice of exemption in Norfolk and Western 
Railway Company—Trackage Rights Exemption— 
Canadian National Railway Company and CNCP 
Niagara-Detroit, Finance Docket No. 31750 (ICC 
served Oct. 23,1990), Norfolk and Western Railway 
Company (NW) was granted trackage rights between 
milepost 226.3, at the International Boundary line 
between the United States and Canada in the 
Detroit River Tunnel, approximately in the middle 
of the Detroit River, and milepost 228.1, at Detroit, 
MI. These mileposts describe the portion of the 
trackage rights lying wholly within the United 
States that are the subject of this notice. CNRC and 
CNCP Niagara-Detroit also agreed to grant overhead 
trackage rights to NW between milepost 225.1, at 
Windsor, Ontario, Canada, and milepost 228.1, at 
Detroit. The portion of the trackage rights in Canada 
is not within the scope of this notice.

relocated (rerouted) through said tunnel, 
thereby increasing the efficiency of U.S.- 
Canadian rail movements of NW’s and 
CP’s traffic by decreasing the time 
necessary to move cars across the U.S- 
Canadian border at Detroit. The 
expanded trackage rights are to become 
effective on May 1,1994.

This notice is filed under 49 CFR 
1180.2(d)(7). If the notice contains false 
or misleading information, the 
exemption is void ab initio. Petitions to 
revoke the exemption under 49 U.S.C. 
10505(d) may be filed at any time. The 
filing of a petition to revoke will not 
stay the transaction. Pleadings must be 
filed with the Commission and served 
on: James L. Howe, III, Norfolk and 
Western Railway Company, Three . 
Commercial Place, Norfolk, VA 23510- 
2191.

As a condition to use of this 
exemption, any employees adversely 
affected by the trackage rights will be 
protected pursuant to N orfolk and  
Western Ry. Co.—Trackage Rights—BN, 
354 I.C.C. 605 (1978), as modified in 
M endocino Coast Ry., Inc.—Lease and 
O perate, 360 I.C.C 653 (1980).

Decided: April 21 ,1994.
By the Commission, David M. Konschnik, 

Director, Office of Proceedings.
Sidney L. Strickland, Jr.,
Secretary.
(FR Doc. 94-10297 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 7035-01-P

[Finance Docket No. 32487]

Yakima Valley Rail and Steam Museum 
Association, d/b/a Toppenish, Simcoe 
& Western Railroad; Modified Rail 
Certificate

On March 31,1994, Yakima Valley 
Rail and Steam Museum Association, d/ 
b/a Toppenish, Simcoe & Western 
Railroad (TSWR), filed a notice for a 
modified certificate of public 
convenience and necessity under 49 
CFR part 1150, subpart C, to operate the 
former Washington Central Railroad 
Company (WCRC) branch line in 
Yakima County, WA, between milepost
00.00  near Toppenish, WA, and 
milepost 20.56 at White Swan, WA.

The line was abandoned by WCRC in 
Docket No. AB—326X, in a decision 
served August 24,1992. By decision 
served March 18,1993, the Commission 
authorized the State of Washington to 
purchase the line under an offer of 
financial assistance (OFA) submitted by 
Yakima County. Upon purchase by 
Washington State, the property was 
transferred to Yakima County, which 
has entered into an operating agreement 
with TSWR.

The Commission will serve a copy of 
this notice on the Association of 
American Railroads (Car Service 
Division), as agent of all railroads 
subscribing to the car-service and car- 
hire agreement, and on the American 
Short Line Railroad Association.

D ecided: April 21,1994.
By the Commission, David M. Konschnik, 

Director, Office of Proceedings.
Sidney L. Strickland, Jr.,
Secretary.
(FR Doc. 94-10298 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 7035-01-P

[Docket No. A B-33 (Sub-No. 85X)]

Union Pacific Railroad Co.— 
Abandonment Exemption—in Sarpy 
County, NE
AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of exemption.

SUMMARY: Under 49 U.S.C. 10505, the 
Commission exempts from the 
regulatory requirements of 49 U.S.C. 
10903-04, the abandonment by Union 
Pacific Railroad Company of 1.8 miles 
of rail line in Sarpy County, NE, a 
pdrtion of the Millard Industrial Lead 
(formerly, the Old Main Line), subject to 
a public use condition and the standard 
employee protective conditions. The 
Commission also issues a notice of 
interim trail use for the entire line. 
DATES: Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on May 29, 
1994. Formal expressions of intent to 
file an offer1 of financial assistance 
under 49 CFR 1152.27(c)(2) must be 
filed by May 9,1994. Petitions to stay 
must be filed by May 16,1994. Requests 
for a public use condition must be filed 
by May 19,1994 and petitions to reopen 
must be filed by May 24,1994. 
ADDRESSES: Send pleadings referring to 
Docket No. AB-33 (Sub-No. 85X) to: (1) 
Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423; > 
and (2) Joseph D. Anthofer, Esq., 1416 
Dodge Street #830, Omaha, NE 68179. 
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 927-5660. 
(TDD for the hearing impaired: (202) 
927-5721)
SUPPLEMENTARY INFORMATION:
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic

' See Exempt, of Rail Abandonment—Offers of 
Finan. Assist., 4 I.C.C.2d 164 (1987).
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Concepts, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone:
(202) 289-4357/4359. (Assistance for 
the hearing impaired is available 
through TDD services (202) 927-5721).

D ecided: April 20,1994.
By the Commission, Chairman McDonald, 

Vice Chairman Phillips, Commissioners 
Simmons and Philbin. Commissioner Philbin 
did not participate in the disposition of this 
proceeding.
Sidney L. Strickland, Jr..
Secretary.
[FR Doc. 94-10301 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 7035-01-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

Manufacturer of Controlled 
Substances; Notice of Registration

By Notice dated January 6,1994, and 
published in the Federal Register on 
January 18,1994, (59 FR 2620), Norac 
Company, Inc., 405 S. Motor Avenue, 
Azusa, California 91702, made 
application to the Drug Enforcement 
Administration to be registered as a bulk 
manufacturer of Tetrahydrocannabinols 
(7370), a basic class of controlled 
substance listed in Schedule I.

No comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
title 21 , Code of Federal Regulations,
§ 1301.54(e), the Deputy Assistant 
Administrator hereby orders that the 
application submitted by the above firm 
for registration as a bulk manufacturer 
of the basic class of controlled substance 
listed above is granted.

Dated: March 2 ,1994.
Gene R. Haislip,
Deputy Assistant Administrator; Office o f 
Diversion Control; Drug Enforcement 
Administration.
[FR Doc. 94-10302 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4410-M -M

DEPARTMENT OF LABOR

Bureau of Labor Statistics

Business Research Advisory Council; 
Meeting and Agenda

The regular Spring meeting of the 
Committee on Occupational Safety and 
Health of the Business Research 
Advisory Council will be held on May
26,1994, at 1 p.m. The meeting will be 
held in Meeting Rooms 7 and 8 of the 
Postal Square Building Conference

Center, 2 Massachusetts Avenue, NE., 
Washington, DC.

The Business Research Advisory 
Board and its committees advise the 
Bureau of Labor Statistics with respect 
to technical matters associated with the 
Bureau’s programs. Membership 
consists of technical officers from 
American business and industry.

The schedule and agenda for the 
meeting is as follows:
Thursday, May 26, 1994
1-4  p.m.—Committee on Occupational Safety 

and Health Statistics
1. Survey of Occupational Injuries and 

Illnesses: Case and demographic data.
2. Department of Labor Report to the 

Senate and House Appropriations 
Committees on the availability and use of 
data on occupational injuries and illnesses.

3. Occupational motor vehicle fatalities: 
Census of Fatal Occupational Injuries-Fatal 
Accident Reporting System (CFOI-FARS) 
linkage.

4. Survey of Employer-Provided Training— 
status report.

5. Other business.

The meeting is open to the public. 
Persons with disabilities wishing to 
attend should contact Constance B. 
DiCesare, Liaison, Business Research 
Advisory Council, at (202) 606-5887, for 
appropriate accommodations.

Signed at Washington, DC, the 20th day of 
April 1994.
Katherine G. Abraham,
Comm issioner.
(FR Doc. 94-10274 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4510-24-M

Employment and Training 
Administration

[TA-W-29,436]

A.C.A. Lumber Co., Beaver, WA; 
Negative Determination Regarding 
Application for Reconsideration

By an application dated March 18, 
1994, the company requested 
administrative reconsideration of the 
subject petition for trade adjustment 
assistance (TAA). The denial notice was 
signed on March 18,1994 and 
published in the Federal Register on 
March 30,1994 (59 FR 14876).

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances:

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous;

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision.

The company stated that they could 
not compete with imported Canadian 
lumber.

The Department’s denial was based 
on the fact that the “contributed 
importantly’’ test of the Group 
Eligibility Requirements of the Trade 
Act was not met. The Department’s 
survey showed that when the mill was 
in full operation (prior to May 1993), the 
respondents either did not import or did 
not increase their imports.

Between May, 1993 and December, 
1993 A.C.A. Lumber produced cut 
lumber on a subcontracting basis. The 
Department’s survey showed that 
A.CA.’s only customer in this period 
ceased doing business with A.C.A. and 
placed its cut lumber orders with 
foreign producers. The findings also 
show that the customer sells the lumber 
produced abroad to customers in foreign 
countries and does not import any 
lumber into the United States.

The worker adjustment assistance 
program was not intended to provide 
TAA to workers who are in some way 
related to import competition but only 
for those workers who produce an 
article and are adversely affected by 
increased imports of like or directly 
competitive articles which contributed 
importantly to sales or production and 
employment declines at the workers’ 
firm.

Conclusion

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application's denied.

Signed at Washington, DC, this 18th day of 
April 1994.
Robert O. Deslongchamps,
Director, O ffice o f Legislation & A ctuarial 
Service, Unemployment Insurance Service. 
(FR Doc. 94-10275 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4510-30-M
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Employment and Training 
Administration

[TA-W-27,776]

Halliburton Geophysical Services, Inc., 
A/K/A Halliburton Energy Services, 
Headquartered in Houston, TX and 
Operating at Various Other Locations; 
Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance 
applicable to all workers of Halliburton 
Geophysical Services, Inc., 
headquartered in Houston, Texas and 
operating at various other locations. The 
notice was issued on October 23,1992 
and published in the Federal Register 
on November 17,1992 (57 FR 54256).

At the request of the State Agency, the 
Department reviewed the certification 
for workers of the subject firm. New 
findings from the company show that on 
July 1,1993, Halliburton Energy 
Services became the successor-in- 
interest firm to Halliburton Geophysical 
Services.

Accordingly, the Department is 
amending the certification to show the 
correct name of the worker group.

The amended notice applicable to 
TA-W-27,776 is hereby issued as 
follows:

All workers Halliburton Geophysical 
Services, Inc., a/k/a Halliburton Energy 
Services, headquartered in Houston, Texas 
and operating at various other locations in 
the below cited states who became totally or 
partially separated from employment on or 
after August 17 ,1991 are eligible to apply for 
adjustment assistance under Section 223 of 
the Trade Act of 1974:
TA -W -27,776A —Alaska 
TA -W -27.776B—California 
TA -W -27,776C -C olorado 
T A -W -2 7,776D—Louisiana 
TA -W -27,776E—Mississippi 
TA -W -27.776F—Nevada 
TA -W -27,776G—New Mexico 
TA -W -27.776H —Oregon 
T A -W -27,7761—Texas 
TA -W -27,776J—Washington 
TA -W -27,776K —Wyoming

Signed at Washington, DC, this 18th April, 
1994.
Marvin M, Fooks,
Director, O ffice o f Trade Adjustment 
A ssistance.
(FR Doc. 94-10277 Filed 4 -28-94 ; 8:45 amj 
BILLING CODE 4610-30-4*

(TA-W-27, 749]

Otis Engineering Corp., A/K/A 
Halliburton Co., A/K/A Halliburton 
Energy Services, Headquartered in 
Dallas, TX and Operating Out of 
Various States

Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance

In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Workers Adjustment Assistance 
applicable to all workers of Otis 
Engineering Corporation in the above 
cited locations. The notice was issued 
on October 15,1992 and published in 
the Federal Register on November 3, 
1992 (57 FR 49721).

At the request of the State Agency, the 
Department reviewed the certification 
for workers of the subject firm. New 
findings from the company show that on 
July Í  , 1993, Halliburton Energy 
Services became the successor-in- 
interest firm to Otis Engineering 
Corporation. During the relevant 
certification period, workers at Otis 
Engineering Corporation have had their 
wages reported under unemployment 
insurance (UI) tax accounts for 
Halliburton Company and Halliburton 
Energy Services. -

Accordingly, the Department is 
amending the certification to show the 
correct worker group.

The amendea notice applicable to 
TA-W-27, 749 through TA-W-27, 764 
is hereby issued as follows:

All workers Otis Engineering Corporation 
a/k/a Halliburton Company and a/k/a 
Halliburton Energy Services, headquartered 

. in Dallas, Texas (T-W -27,749) and operating 
out of the below cited locations who became 
totally or partially separated from 
employment on or after August 25,1991 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974: 
T A -W -27,750—Anchorage, Alaska 
TA -W -27,750A — Kenai, Alaska 
TA -W -27,751—Fort Smith, Arkansas 
T A -W -27,752—Bakersfield, California 
TA -W -27,752A —Santa Fe Springs,

California
TA -W -27,752B—Ventura, California 
T A -W -27,753— Denver, Colorado 
T A -W -27,754—Jay, Florida 
T A -W -27,755—Saint Elmo, Illinois 
T A -W -27,756—Belle Chasse, Louisiana 
TA -W -27.756A —Bossier City. Louisiana 
T A -W -27,7568— Houma, Louisiana 
TA -W -27,756C—Lake Charles, Louisiana 
TA -W -27,756D —New Iberia, Louisiana

(exclude Wireline Division (covered TA
W -27,253)

TA -W -27,756E—New Orleans, Louisiana 
T A -W -27,757—Kalkaska, Michigan 
TA-W-^27,758— Laurel, Mississippi

TA -W -27,759—Farmington, New Mexico 
TA-W —27,759A—Hobbs, New Mexico 
T A -W -27,760—Williston, North Dakota 
T A -W -27,761—ElkCity, Oklahoma 
TA-W -27,76LA—Enid, Oklahoma 
TA -W -27,761B—Lindsay, Oklahoma 
TA -W -27,761G—McAlester, Oklahoma 
TA -W -27,761IT—Oklahoma City, Oklahoma 
TA -W -27,761E—Tulsa, Oklahoma 
T A -W -27,762—Carrollton, Texas 
TA -W -27,762A —Falfurrias, Texas 
TA -W -27,762B—Friendswood, Texas 
TA -W -27,762C—Garland, Texas 
TA-W —27,762D—Houston, Texas 
TA -W -27,762E—Longview, Texas 
TA -W -27,762F—Odessa, Texas 
TA-W -27,762G—Palestine, Texas 
TA-W -27,762H —Robstown, Texas 
T A -W -27,7621—Snyder, Texas 
T A -W -27,763— Vernal, Utah 
T A -W -27,764—Casper, Wyoming 
TA -W -27,764A —Evanson, Wyoming 
TA -W -27,764B—-Rock Springs, Wyoming 

Signed in Washington, DC, this 19th day of 
April, 1994.
Violet L. Thompson,
Deputy Director, O ffice o f Trade Adjustment 
A ssistance.
(FR Doc. 94-10278 Filed 4 -28-94 ; 8:45 amj
BILLING CODE 4510-30-M

[TA-W-23,442]

Simmons Upholstered Furniture, Inc., 
Vancouver, WA; Negative 
Determination Regarding Application 
for Reconsideration

By an application dated March 22 , 
1994, the workers requested 
administrative reconsideration of the 
subject petition for trade adjustment 
assistance (TAA). The certification 
notice was published in the Federal 
Register on March 18,1994 (59 FR 
12984).

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances:

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous;

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. -

The investigation files show that the 
workers produced upholstered 
furniture; however, only the workers 
involved in sewing and cushion filling 
activities met the worker group 
eligibility requirements necessary for 
certification.

Its stated that workers engaged in 
framing, cutting and upholstering were 
impacted by foreign imports as much as
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those included in the certification----
workers in sewing and cushion filling 
activities.

Other investigation findings show that 
all the cutting and upholstery 
operations were transferred to another 
domestic plant and that the framing and 
distribution activities would remain at 
Vancouver. A domestic shift of 
production would not form a basis for 
a worker group certification.
Conclusion

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied.

Signed at Washington, DC, this 18th day of 
April 1994.
Robert O. Deslongchamps,
Director, O ffice o f Legislation &■ Actuarial 
Service, Unemployment Insurance Service.
[FR Doc. 94-10276 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4510-30-M

Employment Standards Administration

Wage and Hour Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination Decisions

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes of 
laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein.

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3,1931, 
as amended (46 Stat. 1494, as amended, 
40 U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR part 1, 
appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in

accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein.

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in that 
section, because the necessity to issue 
current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest.

General wage determination 
decisions, and modifications and 
supersedes decisions thereto, contain no 
expiration dates and are effective from 
their date of notice in the Federal 
Register, or on the date written notice 
is received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly , the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance of 
the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics.

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., room S-3014, 
Washington, DC 20210.
New General Wage Determination 
Decision

The numbers of the decisions added 
to the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis-

Bacon and Related Acts” are listed by 
Volume and State.
Volume TV 
Indiana

IN940037 (Apr. 29,1994)
IN940038 (Apr. 29,1994)

Volume V 
Missouri

M 0940055 (Apr. 29,1994)
M 0940056 (Apr. 29,1994)
MO940057 (Apr. 29,1994)
M 0940058 (Apr. 29,1994)
M 0940059 (Apr. 29,1994)
MO940060 (Apr. 29,1994)
M 0940061 (Apr. 29, 1994)
M 0940062 (Apr. 29, 1994)
MO940063 (Apr. 29,1994)

Volume VI
North Dakota 

ND940055 (Apr. 29,1994)
ND940056 (Apr. 29, 1994)
ND940057 (Apr. 29,1994)

Modification to General Wage 
Determination Decisions

The number of decisions listed in the 
Government Printing Office document 
entitled “General Wage Determinations 
Issued Under the Davis-Bacon and 
Related Acts" being modified are listed 
by Volume and State. Dates of 
publication in the Federal Register are 
in parentheses following the decisions 
being modified.
Volume I 
New Jersey

NJ940002 (Feb. 11, 1994)
NJ940007 (Feb.. 11, 1994)

New York
NY940003 (Feb. 11.1994)
NY940021 (Feb. 11,1994)
NY940022 (Feb. 11,1994)
NY940047 (Feb. 11,1994)
NY940048 (Feb. 11,1994)

Volume II 
None 

Volume III 
Alabama

AL940027 (Feb. 11 ,1994)
AL940034 (Feb. 11,1994)
AL94Q052 (Feb. 11,1994)

Florida
FL940001 (Feb. 11,1994)
FL940009 (Feb. 11. 1994)
FL940017 (Feb. 11, 1994)

Volume IV  
Illinois

IL940001(Feb. 11,1994)
IL940002 (Feb. 11, 1994)
IL940003 (Feb. 11.1994)
IL940005 (Feb. 11, 1994)
IL940008 (Feb. 11,1994)
IL940011 (Feb. 11, 1994)
IL940012(Feb. 11, 1994)
IL940013 (Feb. 11,1994)
IL940014 (Feb. 11. 1994)
IL940015 (Feb. 11, 1994)
IL940016 (Feb. 11, 1994)
IL940017 (Feb. 11.1994)
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IL940018 (Feb. 11 .1994)
IL940019 (Feb. 11,1994)
IL940065 (Feb. 11 ,1994)

Indiana
IN940003 (Feb. 11 .1994)
IN940005 (Feb. 11 .1994)
IN940006 (Feb. 11 ,1994)
IN940036 (Feb. 11 ,1994)

Wisconsin
WI940010 (Feb. 11, 1994)

Volume V 
Iowa

IA940034 (Feb. 11 ,1994)
Kansas

KS940006(Feb. 11, 1994)
K S940007(Feb. 11, 1994)
KS940012 (Feb. 11,1994)
KS940013 (Feb. 11,1994)
KS940014 (Feb. 11,1994)- 
KS940015 (Feb. 11 ,1994)
KS9 4 0 0 1 6 (Feb. 11, 1994)
KS940018 (Feb. 11 ,1994)
KS940019 (Feb. 11, 1994)
KS940020 (Feb. 11 ,1994)
KS940021 (Feb. 11,1994)
KS9 4 0 0 2 2 (Feb. 11 ,1994)
KS9 4 0 0 2 3 (Feb. 11 ,1994)
KS940063 (Feb. 11, Î994)

Texas
TX940014 (Feb. 11, 1994)

Volumq VI 
Montana

MT940002 (Feb. 11, 1994)

General Wage Determination 
Publication

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 
783-3238.

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the six separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued in January or 
February) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers.

Signed at Washington, DC This 22nd Day 
of April 1994.
Alan L. Moss,
Director, Division o f  Wage Determinations.
(FR Doc. 94-10149 Filed 4 -2 8 -9 4 ; 8:45 amj 
BILUNG CODE 4510-27-M

Office of Federal Contract Compliance 
Programs

Commonwealth Aluminum Corporation 
Debarment
AGENCY: Office of Federal Contract 
Compliance Programs, Labor.
ACTION: Notice of Debarment, 
Commonwealth Aluminum Corporation.

SUMMARY: This notice advises of the 
debarment of Commonwealth 
Aluminum Corporation (hereafter 
“Commonwealth Aluminum”), as an 
eligible bidder on Government contracts 
and subcontracts or other modifications 
of any existing Government contracts or 
subcontracts. The debarment is effective 
immediately.
FOR FURTHER INFORMATION CONTACT: 
Annie Blackwell, Director Program 
Policy, Office of Federal Contract 
Compliance Programs, U.S. Department 
of Labor, 200 Constitution Ave., NW., 
Room C-3325, Washington, DC 20210 
(202-219-9430).
SUPPLEMENTARY INFORMATION: On 
February 10,1994,'pursuant to 41 CFR 
60-741.29(b)(3), the Acting Assistant 
Secretary for Employment Standards 
(“Assistant Secretary”) issued a Final 
Decision and Order: (1) Finding 
Commonwealth Aluminum in violation 
of Section 503 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. 793), 
and its implementing regulations; and 
(2) debarring Commonwealth 
Aluminum, its officers, subsidiaries, 
and successors, as eligible bidders on 
Government contracts and subcontracts 
or other modifications of existing 
Government contracts or subcontracts, if 
the company fails to comply with any 
provision of the Order within the 
specified time periods. The Final 
Decision and Order required 
Commonwealth to give the 
complainants, who are identified 
therein, offers of employment and 
award them appropriate seniority and 
all other applicable benefits in 
accordance with the Final Decision and 
Order within 60 days of receipt of the 
Order. It is now in excess of 60 days 
from the date Commonwealth received 
a certified copy of the Final Decision 
and Order. None of the complainants 
identified in the Final Decision and 
Order have received offers of 
employment, appropriate awards of 
seniority and all other applicable 
benefits. Therefore, it is necessary to 
commence the debarment process. This . 
debarment will remain in effect until 
Commonwealth Aluminum satisfies the 
Assistant Secretary that it is in 
compliance with Section 503 of the 
Rehabilitation Act and the regulations

and orders issued thereunder which 
have been found to have been violated. 
A copy of the Final Decision and Order 
is attached.

Signed April 2 1 ,1994 , Washington, DC. 
Shirley J. Wilcher,
Deputy Assistant Secretary fo r  Federal 
Contract C om pliance Programs.
Date: February 10 ,1994 
Case No. 82—OFG—6

In the matter of: Office of Federal Contract 
Compliance Programs, United States 
Department of Labor, Plaintiff, v. 
Commonwealth Aluminum, Formerly 
Martin-Marietta Aluminum of Kentucky, Inc., 
Defendant.

Before: The Acting Assistant Secretary for 
Employment Standards.

Final Decision and Order
This case arises under Section 503 of 

the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. 793 (1988), and its 
implementing regulations at 41 CFR part 
60-741 (1992). The Office of Federal 
Contract Compliance Programs (OFCCP) 
filed exceptions to several aspects of the 
Administrative Law Judge’s (ALJ) 
Recommended Decision and Order (R.D. 
and O.) which concluded that the 
complaint filed by OFCCP should be 
dismissed in its entirety.
Background

On September 7,1982, OFCCP filed a 
complaint alleging'that Commonwealth 
Aluminum1 failed to employ or 
advance in employment eight qualified 
handicapped individuals. 
Administrative Exhibit (A) 1. At the 
hearing, the complaint relating to 
William J. Shelton was dismissed for 
“failure of proof.” R.D. and O. at 2.

Commonwealth owns and operates an 
aluminum processing facility near 
Lewisport, Kentucky. All applicants for 
employment are required to have a pre- 
employment physical examination, 
which includes back x-rays. Id. at 3. If 
the x-rays reveal evidence of 
spondylolisthesis, severe scoliosis, 
discogenic disease or severe arthritis, 
the applicant is subject to rejection. 
Plaintiffs Exhibit (P)-26. If the physical 
examination discloses conditions which 
are surgically correctable, it is 
Commonwealth’s policy to suspend the 
individual’s employment application 
pending treatment. R.D. and O. at 3. See 
P-3, 5.

Job applicants Gregory Gray and 
David Worthington filed complaints 
with OFCCP alleging that 
Commonwealth did not employ them 
because they were handicapped. P-37,

1 Although at the time the complaint was filed 
Defendant was known as Martin-Marietta 
Aluminum of Kentucky, Inc., for ease of reference 
it will be referred to throughout as Commonwealth.
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38. OFCCP investigators examined 
Commonwealth’s hiring policies and 
asked if there were other job applicants 
who were rejected during the same 
general time period for failure to pass 
the pre-employment physical 
examination. Commonwealth provided 
a list which included Robert Etnire, 
Thomas Marshall, Wilda Matthis, 
William Shelton, Kenneth Sherrard, and 
William Zellers. R.D. and O. at 3.

Commonwealth suspended Gray’s 
application pending surgical correction 
of a hearing loss. P-3, 5. Complainant 
Worthington was blind in the left eye, 
had sixty percent hearing loss in the left 
ear and an eighteen percent permanent 
back disability. P—7. Commonwealth 
rejected his application 2 because he 
was too much of a safety risk in view 
of his multiple impairments. Transcript 
(T.) 296, 918. The applications of 
Matthis and Sherrard were rejected 
because of scoliosis. P-3; T. at 539. 
Commonwealth rejected Etnire’s 
application 3 because of degenerative 
changes in the lumbar spine, P-18, and 
Zeller’s application because of 
spondylolisthesis. T. 637. Marshall’s 
application was suspended until he had 
a hernia surgically corrected. T. 613,
814.

The ALJ concluded that OFCCP could 
not seek individual relief on behalf of 
Complainants Etnire, Marshall, Matthis, 
Sherrard and Zellers because none of 
them filed a complaint. R.D. and O. at 
5-11. Assuming that OFCCP had met its 
burden of establishing that Complainant 
Worthington was a handicapped 
individual, the ALJ noted that he had 
accepted employment with 
Commonwealth following his initial 
rejection and thereafter voluntarily 
terminated his employment. The ALJ 
concluded that an order to reemploy 
Worthington would be inappropriate 
and there was, therefore, no need to 
consider if Worthington would be 
entitled to retroactive seniority. Since 
OFCCP was not seeking back pay for 
Worthington, the ALJ decided that 
OFCCP had failed to state a claim upon 
which individual relief could be granted 
in his behalf. Id. at 12.

As to Complainant Gray, who had a 
hearing loss, the ALJ found that he was 
not substantially limited in his 
employment opportunities because 
Commonwealth suspended only one 
opportunity. Moreover, the ALJ 
concluded that Congress did not intend 
to include correctable impairments.

2 Worthington was thereafter hired but later 
resigned his position. R.D. and O. at 4 

J Etnire passed a physical examination the 
following year, was hired, and was working for 
Commonwealth at the time of the hearing. T. at 363, 
373, 377, 890.

such as Gray’s hearing loss, in the 
definition of “handicapped individual.’’ 
Finally, the ALJ found Commonwealth 
did not regard Gray as handicapped in 
that it would have reconsidered him for 
employment if he had his hearing loss 
surgically corrected. The ALJ concluded 
that OFCCP had failed to prove that 
Gray was handicapped and therefore 
could not seek individual relief in his 
behalf. Id. at 12—15.

In addition to individual relief, the 
ALJ noted that OFCCP sought a cease 
and desist order and debarment of 
Commonwealth for violation of its 
affirmative action duties. He stated that 
the merits of the contentions relating to 
five Complainants who did not file 
complaints could be considered as 
evidence of a failure to establish an 
effective affirmative action program. 
Because Complainant Marshall’s hernia 
was correctable, the ALJ found that he 
was not handicapped and there was no 
duty of affirmative action owned to him. 
Concerning Complainants Matthis, 
Sherrard and Zellers, the ALJ noted that 
they had back impairments and, given 
the contraindications for heavy manual 
labor positions for these individuals, 
they are not qualified for the jobs for 
which they applied. As to Complainant 
Etnire, who was rejected in 1980 
because his x-ray showed a back 
condition and hired in 1981 after 
passing a subsequent physical 
examination, the ALJ stated that at best 
the evidence shows a mistaken, but 
apparently good faith belief that he was 
not qualified for employment in 1980.
Id. at 15-17.

Based on the record as a whole, the 
ALJ found that the evidence was 
insufficient to establish a violation of 
Commonwealth’s affirmative action 
duties. In view of the foregoing, he 
recommended that OFCCP’s complaint 
be dismissed in its entirety. Id., at 17.
Discussion
I. Conciliation Efforts

Although the ALJ did not reach this 
issue because he recommended 
dismissal of other grounds, R.D. and O. 
at n.2. Commonwealth argues that, if the 
issue is considered, the complaint 
should be dismissed for OFCCP’s failure 
to conciliate. Commonwealth’s 
Response to OFCCP’s Exceptions (Com. 
Resp.) at 19. While conceding that there 
were several conferences and 
negotiations. Commonwealth alleges 
that of OFCCP generally failed to 
communicate any offers of settlement to 
any of the complainants as required by 
its own Federal Contract Compliance 
Manual. Com. Resp. at 20-21. The 
pertinent section at the time of this

action provided the “(gjenerally, the 
complainant should not be present 
during the conciliation sessions. 
However, the EOS [Equal Oppportunity 
Specialist] should keep the complainant 
informed of the progress, in order to 
gather further input and to discuss 
proposed settlements.” Ch. 6-120.5.

Commonwealth contends that this 
section places OFCCP in a position 
similar to that of a lawyer who 
represents his client. Com. Resp. at 21. 
The first part of the quoted language, 
however, belies that assertion as it 
provides the complainant shall not be 
present, a clear indication that the 
complainant is a not a party to the 
action and need not be consulted on 
settlement matters in the same manner 
as a client. Rather, the Manual provision 
is more properly viewed as providing 
guidance to EOS concerning how to 
facilitate the conciliation process. As 
such it confers no rights upon parties to 
an action under the Act. Cf. OFCCP v. 
National City Bank o f  Cleveland. 30 Fair 
Empl. Prac. Cas. [BNA] 6, 9 (Sec’y Final 
Dec. and Order Sept. 9,1982) (OFCCP 
vindicates government interest In terms 
of contract but does not represent 
individual complainants or class 
members). In any event, there is no basis 
for concluding that the Compliance 
Manual confers rights upon a Section 
503 defendant which could be raised as 
defense to a Section 503 complaint.

Commonwealth also alleges that it 
was never advised that the conciliation 
process had reached an impasse except 
with respect to Complainant Gray and 
further that OFCCP never explained 
how the rejection for employment of 
Complainants Etnire, Marshall, Matthis, 
Sherrard and Zellers violated Section 
503. Id. at 23—26. Although, as 
Commonwealth argues, the letter 
notifying Commonwealth that the 
complaint was being forwarded for 
enforcement refers only to Complainant 
Gray, Defendant’s Exhibit (D)-3, 
Commonwealth w'as aware that OFCCP 
was seeking relief from the other 
similarly situated individuals in 
conjunction with Gray’s complaint. In 
its response to the Gray complaint, 
Commonwealth questioned the 
connection between the Gray case and 
the other cases, but nevertheless offered 
employment opportunities to the other 
individuals as part of a settlement. See 
D-5. There is no evidence that a 
settlement had been reached as to them. 
Accordingly, it should have known that 
the enforcement action would include 
individuals as well as Gray. As for the 
alleged failure to explain the violations 
relative to the other individuals, 
Commonwealth could have inquiried 
about the nature of the violations during
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the conciliation process. For all of the 
foregoing reasons, I conclude that 
OFCCP properly discharged its duty to 
conciliate under 41 CFR 60- 
741.26(g)(2).
II. Jurisdiction to Consider Alleged 
Discrimination Against Individuals Who 
Did Not File a Complaint

OFCCP, while arguing that it may 
seek individual relief even if no 
complaint has been filed, see OFCCP’s 
Exceptions at 6—15, contends in the 
alternative that it may seek relief, during 
a complaint investigation, on behalf of 
individuals who did not file a 
complaint. Id . at 15-20. While both 
Section 503(b) of the Act and the 
implementing regulation, 41 CFR 60— 
741.26, provide mat an individual may 
file a complaint alleging handicap 
discrimination, neither the Assistant 
Secretary for Employment Standards 
nor the courts has addressed whether a 
complaint must be filed for each 
individual for whom OFCCP seeks 
relief.

Under Title VII of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000e-5 (1988), 
which requires that a charge by filed 
before the Equal Employment 
Opportunity Commission can take 
enforcement action, it has been held 
that the purpose of the charge is to 
trigger the investigatory and conciliatory 
procedures of the EEOC EEO C  v. 
G eneral E lectric C o ., 532 F.2d 359, 364 
(4th Cir. 1976) (charge provides EEOC 
with jurisdictional springboard to 
investigate and investigation may 
disclose other illegal practices which 
provide basis for reasonable cause 
determination). In this setting it is 
nonsensical to require each of the 
plaintiffs to file individual 
administrative charges with EEOC, even 
though no class action has been filed. 
A llen  v. A m algam ated  T ransit U nion  
L ocal 788 , 554 F.2d 876, 882-83 (8th 
Cir.), cert, d en ied , 434 U S. 891 (1977). 
Similarly, under the National Labor 
Relations Act, the purpose of a charge 
is to set a Board inquiry in motion, and 
acts not specifically mentioned in the 
charge may be investigated and subject 
to enforcement if they are sufficiently 
related to the specific acts alleged. See 
N .L .R .B . v. C entral P ow er &• Light C o., 
425 F.2d 1318,1320 (5th Cir. 1970). Cf. 
U nited  States D ept, o f L abor v. 
H oneyw ell, In c ., 77-OFCCP-3, Sec’y 
Dec. and Order June 2,1993, slip op. at 
16 (complaint may include 
discrimination like or reasonably related 
to original charges).

The Rehabilitation Act and 
regulations promulgated under it are to 
be interpreted broadly. G ilbert v. F rank, 
949 F.2d 637,641 (2d Cir. 1991). In

view of the foregoing, I conclude that, 
similar to Title VII and the National 
Labor Relations Act, once a complaint is 
filed, OFCCP may seek relief on behalf 
of individuals found to have been 
subject to handicap discrimination even 
if they have not filed a complaint.4
III. Individual Discrimination Claims

In an individual discrimination case 
under Section 503, the plaintiff has the 
burden of establishing a prima facie case 
by showing that the complainant was a 
handicapped individual who was 
qualified for the job, applied for the job, 
and was rejected. O ffice o f  F ed era l 
C ontract C o m plia nce P rogram s v.
U nited  P arcel S erv ice, In c ., C ase No. 87- 
OFC-17, Dep. Ass’t. Sec. Elec., Nov. 22, 
1991, slip op. at 8. Actual ability to 
perform the job is the only test for 
determining if an individual is 
qualified. T h e D epa rtm en t o f  Labor, 
O FCCP v. T exa s In d u stries, In c ., Case 
No. 80-OFCCP-28, Ass’t Sec. Dec., June 
7,1988, slip op. at 14. In determining 
if a handicapped individual is qualified 
to do a job the employer must gather all 
relevant information regarding work 
history and medical history. M antolete 
v. B olger, 767 F.2d 1416,1423 (9th Cir. 
1985);5 O ffice o f  F ed era l C ontract 
C om plia nce P rogram s v. W ashington  
M etropolitan A rea  T ransit A uthority , 
Case No. 84-OFC-8, Acting Ass’t Sec.

* In light of this conclusion, I need not address 
the contention that no complaint is necessary to 
confer jurisdiction on OFCCP to investigate and 
take enforcement action on behalf of individuals. I 
note, however, that at least one court, citing 41 CFR 
60-741.25, has stated that OFCCP is charged with 
conducting periodic reviews to assure that 
government contractors have complied with their 
non-discrimination and affirmative action 
obligations. Board o f  Governors o f  the University o f  
North Carolina v. United States D epartm ent o f  
Labor, 917 F.2d 812, 815 (4th Cir. 1990), cert, 
den ied. I l l  S. Ct. 2013 (1991).

»Commonwealth argues that M antolete is not 
valid precedent in this case because it is a Section 
501 case which involves stringent information 
gathering requirements for federal employers, the 
case did not render judgment for the plaintiff, the 
applicable regulations are more stringent with 
respect to accommodation, and the good faith 
defense rejected in M antolete is recognized under 
Section 504. Com. Resp. at 66-67. These allegations 
are rejected. That the case did not render judgment 
for the plaintiff is insignificant if the case is cited 
for a legal proposition established therein. Although 
there are differences among Sections 501, 503 and 
504, there are common elements in each section 
which are intended to be interpreted uniformly. See 
M antolete, 767 F.2d at 1421 (no reason that Section 
501 definition of qualified handicapped individual 
should differ from Section 504); Texas Industries, 
slip op. at 29 (Congress intended that Sections 503 
and 504 be uniformly administered). The good faith 
defense has been effectively rejected by the Third 
Circuit which held that the Rehabilitation Act is 
directed particularly at unintentional conduct. 
N athanson v. M edical C ollege o f Pennsylvanie, 926 
F.2d 1368,1384 (3d Cir. 1991). Cf. A lbem arle Paper 
Co. v. M oody, C. 22 Ü.S. 405, (1975) (good faith no 
defense to back pay award for violation of Title VII).

Dec., Mar. 30,1989, slip op. at 24 
(WMATA).

While risk of injury may, in some 
cases, justify the refusal to hire an 
otherwise-qualified handicapped 
person, mere elevated risk of injury, 
without more, is not sufficient.® 
M antolete, 767 F.2d at 1422; W M ATA, 
slip. op. at 23. The issue is whether 
hiring the complainant posed a 
reasonable probability of substantial 
harm. M antolete, 767 F.2d at 1422; 
W M ATA, slip op. at 23. Further, where 
a contractor applies physical or mental 
job qualification requirements which 
tend to screen out qualified 
handicapped individuals, the job 
requirements must be job related and 
consistent with business necessity and 
safe performance of the job. 41 CFR 60- 
741.6(c)(2). O ffice o f F ed era l Contract 
C om plia nce P rogram s v. PPG Industries, 
In c ., Case No. 86-OFC-9, Dep’y. Ass’t 
Sec. Dec., Jan. 9,1989, slip op. at 14. 
The contractor has the burden of 
demonstrating compliance with this 
standard. PPG In d u stries, slip op. at 14.

A . G regory Gray. The ALJ held that 
Complainant Gray was not covered by 
the Act because “Congress did not 
intend to include correctable and 
temporary impairments in the definition 
of ’handicapped individual’ [but] 
intended to apply the handicap 
definition to more severe or permanent 
impairments.” R.D. and O. at 14-15. 
The ALJ also held that Mr. Gray’s 
condition did not significantly limit his 
employment opportunities, indicating 
that he was not “substantially limited” 
within the Act’s definition. OFCCP 
excepted to the exclusion of Mr. Gray 
from coverage under the Act on the 
grounds that correctable conditions are 
covered, and that substantial limitation 
in any major life activity, not limited to 
employment as the ALJ held, establishes 
coverage.

Mr. Gray’s physician described his 
condition as “modified radical 
mastoidectomy of the right ear [with] [a'l 
small pinpoint perforation of the right 
drum [and] some granular tissue of the 
anterior aspect of the drum.” Exhibit 11 
to Deposition of Gregory C. Gray. An 
audiological evaluation found “ [slpeech 
discrimination in [the right] ear is very 
good [although] [tjhere is conductive 
loss [of hearing] in the right ear.” Id. 
The doctor suggested that Mr. Gray “is 
a candidate for middle ear exploration 
and possible ossicular chain 
reconstruction for restoration of some of

6 Any qualification based on risk of future injury 
must be examined with special care since almost all 
handicapped persons are at greater risk from work- 
related injuries. Bentivegna v. United States 
D epartm ent o f Labor, 694 F.2d 619,622 (9th Cir. 
1982).
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the conductive loss,” but noted that “in 
view of the fact that he is wearing an aid 
in the right ear, this brings his hearing 
to essentially normal.” Id .

As the Acting Assistant Secretary 
pointed out in O ffice o f F ed era l 
Contract C om pliance P rogram s v. 
W ashington M etro. A rea  Transit A u th ., 
Case No. 84-OFC-8, Final Dec. and 
Remand Ord. Mar. 30,1989, slip op. at 
16, applying the “substantially limited” 
clause of the definition of handicapped 
individual requires fulfilling 
Congressional intent that the Act be 
broadly construed without allowing the 
definition to become so open ended that 
the Act becomes trivialized. Coverage of 
individuals with “temporary” or 
“correctable” conditions, therefore, 
requires difficult line drawing. There 
can be ho doubt, for example, that an 
individual with cancer which is 
operable or treatable with radiation or 
chemotherapy nevertheless is covered 
by the Act. Cf. 45 CFR part 84, appendix 
A, section A-3. Similarly, an individual 
with a condition such as diabetes or 
epilepsy controllable with medication is 
a handicapped individual under section 
503. See O ffice o f F ed era l C ontract 
Com pliance Program s v. PPG In du stries, 
Inc., Case No. 86-OFC-9, Sec’y. Dec. 
and Remand Order on Remedy Jan. 9, 
1989, slip op. at 16. On the other hand, 
courts have hesitated to extend the Act 
to simple, temporary conditions or 
injuries which can reasonably be 
expected to limit an individual’s 
activities only for a short period of time. 
See, e  g ., Evans v. City o f D allas, 861 
F.2d 846, 852-53 (5th Cir. 1988) (knee 
injury correctable by surgery not within 
scope of Act); P eagle v. D epartm ent o f  
the Interior, 813 F. Supp. 61, 64 (D.D.C. 
1993) (back strain and pain due to 
Degenerative Disc Syndrome treatable 
by simple bed rest not covered); 
Vissaraga v. G arrett, 1992 U.S. Dist. 
LEXIS 9164, at *13 (N.D. Cal. June 16, 
1992) (back strain and sprain hot a 
handicap); G rim ard  v. C arlson, 567 F.2d 
1171,1174 (5th Cir. 1988) (fractured and 
dislocated ankle not a handicap).

I agree with OFCCP that a 
Congressional committee report, cited . 
by the ALJ, on a proposed amendment 
in 1979 to Title VII of the Civil Rights 
Act of 1964 that did hot pass, carries 
little weight in discerning the intent of 
Congress five years earlier when it 
amended the Rehabilitation Act to 
include the current definition of 
handicapped individual. The legislative 
history of the recently enacted 
Americans With Disabilities Act, 42 
U.S.C. 12101-12213 (Supp. I I 1991) is 
more relevant here because Congress 
explicitly stated that “(t]he definition of 
the term ‘disability’ * * * is

comparable to the definition of the term 
‘individual with handicaps’ in section 
7(8)(B) of the Rehabilitation Act of 
1973.” H.R. Rep. No. 485 part 2 ,101st 
Cong., 2d Sess. 50 (1990), rep rin ted  in  
1990 U.S.C.C.A.N. 267, 332.7

Congress used the specific example of 
an individual like Mr. Gray to illustrate 
application of the term “substantially 
limits” and to distinguish “minor, 
trivial impairments” from those that 
restrict “the conditions, manner, or 
duration under which (important life 
activities) can be performed in 
comparison to most people.” The report 
explained further that “(wjhether a 
person has a disability should be 
assessed without regard to the 
availability of mitigating measures, such 
as reasonable accommodations or 
auxiliary aids. For example, a person 
who is hard of hearing is substantially 
limited in the major life activity of 
hearing, even though the loss may be 
corrected through the use of a hearing 
aid.” Id . at 52.

In addition, I find no basis in the Act 
to permit a contractor to require an 
employee or applicant for employment 
to undergo a treatment, operation or 
drug regimen before being cdnsidered 
for employment or being entitled to 
other terms, conditions or privileges of 
employment. That decision is a private 
one to be made by each individual with 
a handicap in consultation with his or 
her physician and other health 
professionals.» Indeed, Commonwealth 
has an obligation under the duty to 
make reasonable accommodation “to 
permit an individual with a disability 
the opportunity to provide and utilize 
equipment, aids or services that an 
employer is not required to provide as 
a reasonable accommodation.” 29 CFR 
part 1630, app., § 1630.2(o) Reasonable 
Accommodation (1992). Of course, 
handicapped applicants or employees 
must be qualified, with reasonable 
accommodation, but a contractor must 
consider each handicapped individual 
as he finds him.

For the same reason, I reject 
Commonwealth’s contention that the 
reference in the regulations to the 
American Medical Association Guides 
to the Evaluation of Permanent 
Impairment, 41 CFR 60-741.7(d) (1990), 
requires a handicapped individual to

11 recognize that the legislative history of the 
ADA was not yet in existence when the AL] issued 
his recommended decision.

»1 note that Dr, Logan reported that Mr. Gray "is 
a candidate for middle ear exploration  and possible 
ossicu lar chain  reconstruction fo r  restoration o f  
som e o f  th e conductive loss."  Gray Dep., Exh. 11. 
(Emphasis added). Mr. Gray would have to weigh 
the possibility of restoration of some of his hearing 
against the risks of surgery, a decision which is his 
alone to make.

undergo any particular treatment or 
surgical operation. The Guides define 
permanent impairment as an 
abnormality or loss after maximum 
medical rehabilitation has been 
achieved. But it is implicit that the 
appropriate rehabilitation regimen has 
been undertaken voluntarily by the 
patient with the advice of his physician.

The record is clear that Mr. Gray was 
qualified for the dross handler position 
for which Commonwealth considered 
him. He had worked at several laboring 
jobs and Commonwealth rejected him 
solely because of his hearing condition. 
P-2, 5; R.D. and O. at 4.

Commonwealth contend that its 
exclusion of Mr. Gray from 
consideration for employment was job 
related and consistent with business 
necessity s and safe performance of the 
job. Com. Resp. at 4 5 .1 reject that 
contention because, at the time of the 
hearing, Commonwealth employed two 
other individuals with uncorrectable 
hearing losses. D-13. Inasmuch as there 
is no apparent reason for differentiating 
correctable and uncorrectable hearing 
loss with respect to job relatedness or 
safety concerns, I conclude that 
Commonwealth violated section 503 of 
the At when it refused to hire Gray 
unless he had his hearing loss surgically 
corrected.

B. D avid W orthington. OFCCP 
contends that there is no indication that 
its case in regard to Complainant 
Worthington was settled when he was 
hired by Commonwealth or that Mr. 
Worthington intended to terminate his 
employment voluntarily in December 
1981. OFCCP therefore argues that it 
may seek retroactive seniority and back 
pay on behalf of Worthington. 
Exceptions at 43. The record establishes 
that OFCCP was not seeking back pay 
for Mr. Worthington, and was not 
entitled to receive back pay on his 
behalf because Worthington was earning 
more elsewhere than he could have at 
Commonwealth. T. at 683; P-36. See 
R.D. and O. at 12. Inasmuch as OFCCP

»One of the stated reasons is Commonwealth's 
possible future medical liability if the individual 
elects to correct the condition. Com. Resp. at 45. 
Increased costs to an employer, however, is not a 
valid reason for rejecting a handicapped applicant. 
OFCCP v. E. E. B lack, Ltd., 19 Fair Empl. Prac. Cas. 
(BNA) 1625 (Asst Sec’y. Dec. 1979) m odified  on 
other grounds, E. E. B lack, Ltd. v. M arshall 497 F. 
Supp. 1088 (D. Hawaii 1980). S ee also City o f Los 
A ngeles v. M anhart, 435 U.S. 702 (1988) (practice 
of requiring women to make greater contribution to 
pension fund than men because they live longer, 
and therefore ̂ generally receive greater pension 
benefits, is discriminatory under Title VII); 29 CFR 
part 1630, app., 1630.2(m) Qualified Individual 
with a disability (“The determination of whether an 
individual with a disability is qualified * * * 
should not be based on speculation that the 
employee * * * may cause increased health 
insurance premiums * * *.”)
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is not asking that Mr. Worthington be 
reinstated, the request for retroactive 
seniority is moot. Irrespective of 
whether the case has been settled, 
OFCCP has failed, as the AJL found, to 
state a claim upon which relief may be 
granted. I therefore accept the ALJ’s 
recommendation that the complaint be 
dismissed as to Complainant 
Worthington.

C. W ilda M atthis. The ALJ found there 
was no question that Complainant 
Matthis had moderate scoliosis, R.D. 
and O. at 16, and Commonwealth does 
not dispute that she was handicapped. 
Based on the contraindication for heavy 
manual labor, however, the ALJ found 
that she was not qualified for the 
manual labor position for which she 
applied. Id . at 5,16. The test of whether 
a handicapped individual is qualified is 
if the individual possesses the ability to 
perform the job. T exa s In d u stries, slip 
op. at 14. The record establishes that 
Ms. Matthis worked as an automotive 
parts dispatcher at Sears where she 
inspected cars, pulled wheels, and 
carried pipes, mufflers and brakes. P—2; 
Inasmuch as this constitutes manual 
labor and there is no other evidence that 
she could not perform manual labor, I 
find that she was qualified to work in
a manual labor position at 
Commonwealth. Since she was rejected 
for employment because of her scoliosis, 
OFCCP established a prima facie case of 
handicap discrimination as to Ms. 
Matthis.

Commonwealth contends that its job 
qualification requirements, which is this 
case caused Ms. Matthis to be rejected 
for employment in part because of 
radiographic evidence of a back 
abnormality, are job related and 
consistent with business necessity and 
safe job performance. Com. Resp. at 69— 
76. The job qualifications as applied 
essentially screened out Ms. Matthis 
because of an increased risk of injury.
As such, they must be examined with 
special care. B entivegna, 694 F.2d at 
622. The evidence in this case fails to 
justify refusing employment to Ms. 
Matthis because it does not establish a 
reasonable probability of substantial 
harm, M antolete, 767 F.2d at 1422, or 
even predict that any injury would ever 
happen if she were employed in a 
manual labor position. T exa s In d u stries, 
slip op. at 21. An orthopedist reported 
Ms. Mathis had “asymptomatic 
idiopathic scoliosis [wnich would not] 
limit [her] activities.“ p. 21. See T. at 
447,975; PX 3; DX 2 3 .1 find that 
Commonwealth violated Section 503 by 
refusing to hire Complainant Matthis.

D. K en neth  S h erra rd . The ALJ noted 
that Complainant Sherrard had severe 
scoliosis, R.D. and O. at 16, and

Commonwealth concedes that he is 
obviously handicapped. Com. Resp. at 
61. As with Ms. Matthis, and ALJ found 
that Mr. Sherrard was not qualified for 
employment in mechanical 
maintenance which involves heavy 
manual labor. R.D. and O. at 5,16. At 
the time of his application, Sherrard had 
worked for ten years as a maintenance 
mechanic, P-2, and. an orthopedist 
recommended that he could continue 
working in that capacity. P. 1 7 .1 find 
that Mr. Sherrard was qualified to 
perform the job for which he applied at 
Commonwealth and, because he was 
rejected for employment based on his 
scoliosis, OFCCP made a prima facie 
case of handicap discrimination as to 
him.

Commonwealth’s job qualifications 
also screened out Mr. Sherrard because 
of an increased risk of injury. The 
evidence as to Mr. Sherrard does not 
support refusing him employment 
because all it states it that he should 
avoid heavy lifting, T. at 984, and it 
does not establish a probability of 
substantial harm or predict if any injury 
will occur. I therefore conclude that 
Commonwealth violated Section 503 by 
refusing to hire Mr. Sherrard.

E . R obert E tn ire. The ALJ made no 
finding regarding whether Complainant 
Etnire was handicapped, but it is clear 
that Commonwealth regarded him as 
handicapped because he was foreclosed 
generally from positions involving 
manual labor from the time of his initial 
application for employment, April 29, 
1980, until he was hired by 
Commonwealth on June 29,1981. 
F o rrisi, 794 F.2d at 935. Etnire’s 
application for employment discloses 
that he worked in mechanical 
maintenance, the same position for 
which he applied at Commonwealth, 
from 1970 to 1979, at which time the 
plant where he was working closed. PX 
2 .1 find that he was therefore qualified 
to work in mechanical maintenance at 
Commonwealth and, because his 
application was rejected due to 
degenerative changes in the lumbar 
spine, OFCCP has made a prima facie 
case of handicap discrimination as to 
Mr. Etnire.

The ALJ stated that, at best, the 
evidence shows a mistaken but good 
faith belief that Mr. Etnire was riot 
qualified for employment in 1980. R.D. 
and O at 17. Good faith, however, is not 
a defense, as the Act is directed 
particularly at unintentional conduct. 
N athanson, 926 F.2d at 1384. In 
addition, the contractor has the 
obligation to “gather all relevant 
information regarding the applicant’s 
work history and medical history and 
independently assess both the

probability and severity of potential 
injury.” PPG In d u stries., slip op. at 17 
quoting M antolete v. B olger, 767 F.2d at 
1423. Accordingly, I find that 
Commonwealth violated Section 503 by 
failing to hire Complainant Etnire in 
1980.

F . W illiam  Z ellers. Commonwealth 
contends that Complainant Zellers is 
not handicapped because he did not 
regard himself as handicapped and 
because his spondylolisthesis did not 
substantially limit any major life 
activities, particularly in view of his 
continued self-employment in the 
construction business.*0 Comm. Resp. at 
63-64. Where, as here, an employer 
regards an individual as being 
foreclosed generally from heavy manual 
labor positions, that individual is 
considered handicapped. F orrisi, 794 
F.2d at 935. E .E . B lack , 497 F. Supp. at 
1097—1102; T exa s In d u stries, slip op. at
8. The record in this case establishes 
that Mr. Zellers worked in the 
supervision and maintenance of 
construction equipment from 1953 until 
the time of his application with 
Commonwealth, P-2, and that this was 
considered heavy labor. T. at 627. Mr. 
Zellers was therefore, contrary to the 
ALJ’s conclusion, R.D. and O. at 16, 
qualified to work in electrical or 
mechanical maintenance at 
Commonwealth, see T exa s Industries, 
slip op at 14, and, inasmuch as his 
application was rejected because of his 
spondylolisthesis, OFCCP has 
established a prima facie case as to Mr. 
Zellers.

As with some of the other 
complainants, Commonwealth’s job 
qualifications screened out Zellers 
based on an increased risk of injury. The 
evidence does not justify refusing him 
employment because all it states is that 
he is at a higher risk for disabling back 
pains, T. at 440, but does not show a 
probability of substantial harm or 
predict if  an injury will ever occur. An 
orthopedist reported that Mr. Zellers 
had “asymptomatic spondylolisthesis 
[with] no evidence of a herniated disc 
or spinal stenosis. Considering his 
previous work history and lack of any 
previous symptoms [there was] no 
reason to limit [his] function.” p. 21.1 
find that Commonwealth violated 
Section 503 when it refused to hire 
Complaint Zellers.

10Commonwealth contends that OFCCP cannot 
seek relief on behalf of Zellers because OFCCP 
determined that his complaint was not timely and 
that determination became final when Zellers did 
not seek further agency review pursuant to 41 CFR 
60-741.26 (g)(1). Comm. Resp. at 6 3 .1 need not 
address this argument because, for the reasons 
discussed above, once a complaint is received 
OFCCP has Jurisdiction to seek individual relief for 
all violations discovered in its investigation.
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G. Thomas Marshall. The ALJ 
concluded that Complainant Marshall 
was not a handicapped individual 
because his hernia was temporary and 
correctable. R D. and O. at 16. For the 
reasons discussed in t  A above, I reject 
this conclusion and find that Mr. 
Marshall was handicapped because 
Commonwealth regarded him as being 
foreclosed generally from employment 
with them. Forrisi, 794 F.2d at 935. Mr. 
Marshall’s employment application 
disclosed that he worked as chief 
electrician for two years prior to 
applying at Commonwealth. PX 2 .1 
therefore find that he was qualified to 
work at Commonwealth in an electrical 
maintenance position. Because Mr. 
Marshall was denied employment until 
he had surgery, I conclude that OFCCP 
has made a prima facie case as to him.

Commonwealth notes that Mr. 
Marshall’s hernia was discovered on 
July 18,1980, and that between then 
and September 1980, Mr. Marshall saw 
Dr. Schell, had the surgery and visited 
Commonwealth to seek reinstatement of 
his application. Comm. Resp. at 52.
From this, Commonwealth argues that 
“it is obvious that Dr. Schell thought 
Mr. Marshall needed survery 
immediately” and it was therefore 
entitled to exclude Mr. Marshall 
because the risk of future injury was 
imminent, id.

The difficulty with this argument is 
that there is no evidentiary support for 
the premise. Given Commonwealth’s 
policy concerning correctable 
conditions, the more likely inference is 
that Mr. Marshall scheduled the surgery 
early so that he could have his 
employment application reinstated as 
soon as possible. See T. 612. The most 
that can be determined based on the 
record is that Mr. Marshall’s hernia 
presented an elevated risk of injury at 
some point in the future. Mr. Marshall 
was working as Chief Electrician at 
another company when he applied for 
work with Commonwealth. His job 
involved stooping, bending and lifting 
up to 80 pound weights, T. 592, but he 
was not aware that he had an inguinal 
hernia. T. 593. Because the hernia has 
characterized as “early”, PX 3, no 
reasonable probability of substantial 
harm has been shown for employing 
Complainant Marshall at the time he 
applied and I therefore find that 
Commonwealth has violated Section 
503 by failing to hire him.
IV. Individual Relief

In addition to seeking offers to 
employment A for those subjected to

11 The Assistant Secretary has held that ordering 
employment of a job applicant is an appropriate

handicap discrimination, OFCCP 
requests back pay and retroactive 
seniority. Commonwealth argues that 
back pay is not authorized by the Act 
and regulations. While Section 501 
authorizes back pay by incorporating 
that remedy from Title VII of the Civil 
Rights Act of 1964, Commonwealth 
notes that Section 504 incorporates the 
remedy from Title VI which does not 
have a provision relating to back pay. 
Because Section 503 does not provide 
for back pay awards, Commonwealth 
maintains that, as under Section 504, a 
back pay remedy is not available. Com. 
Resp., at 76-77.

Tne Supreme Court, however, has 
held that Section 504 authorizes a 
plaintiff to bring an equitable action for 
back pay, because, although not 
specially listed therein, back pay is an 
available remedy under Title VI. 
Consolidated Rail Corp. V. Danone, 465 
U.S. 624, 630-31 (1984). It is therefore 
apparent that the absence of any 
mention of back pay in Section 503 does 
not preclude its availability as a remedy 
for violations: The Assistant Secretary 
has so held, finding that back pay is 
within the directive of Section 503(b) to 
“take such action thereon as the facts 
and circumstances warrant * * * ” 
Texas Industries, slip op. at 31. See also 
Office o f  Federal Contract Compliance 
Programs v. Exide Corporation, Case No. 
84-O FC -ll, Acting Ass’t Sec. Dec., Apr. 
30,1991, slip op. at 17. In addition, the 
Secretary has recently held that back 
pay may be ordered under the parallel 
contact compliance program, Executive 
Order No. 11,246, although there is no 
explicit reference to back pay in the 
Executive Order. United States Dep’t o f  
Labor v. Honeywell, Inc., Sec’y Dec. and 
Order June 2,1993, slip op. at 26-34.

Commonwealth also contends that 
there is no authority for awarding 
retroactive seniority because the Section 
503 remedies are tailored for 
compliance with affirmative action 
obligations rather than for private 
remedies and the absence of a private 
right of action under Section 503 means 
there is no private remedy available. 
Com. Resp, at 8 0 -81 .1 disagree. The 
cases cited by Commonwealth, while 
stating that there is no private right of 
action under Section 503, nowhere hold 
that OFCCP cannot seek a remedy on 
behalf of a complainant. 12 The Assistant

remedy for a Section 503 violation. O ffice o f  
F ederal Contract Com pliance Programs v. 
Washington Metrò. Area Transit Auth., Case No. 
84-OFG-8, Ass’t Sec. Dec., Nov. 17,1989, slip op. 
at 4, rev'd on other grounds sub nom  W ashington 
M etro. A rea Transit Auth. v. DeArment, 55 Empi. 
Prac. Dec. (CCHJ1 40,507 (D.D.C. 1991).

1* These cases generally held that because Section 
503(b) authorizes the Secretary to take action on

Secretary has consistently held that 
retroactive seniority is an appropriate 
remedy for a Section 503 violation.^ 
See, e.g., WMATA, slip op. at 29; PPG 
Industries, slip op. at 3(5.

Commonwealth nevertheless argues 
that retroactive seniority should not be 
awarded in this case because the union 
was not jointed as a party. Com. Resp. 
at 81. See EEOC v. Safeway Stores, Inc., 
714 F.2d 567, 577 (5th Cir. 1983), cert, 
denied, 467 U S. 1204 (1984). While 
Safeway holds that a union must have 
the opportunity to participate in the 
proceedings where the relief ordered 
violates the seniority provisions of a 
collective bargaining agreement, 714 
F.2d at 577, 579, that decision, in my 
view, goes beyond the requirements of 
applicable Supreme Court precedent.

InW./i. Grace Gr Co. v. Local Union 
759, United Rubber Workers o f  America, 
461 U.S. 757, 771 (1983), the Court held, 
in a Title VII case, that by entering into 
a conciliation agreement, the EEOC and 
the employer cannot alter a collective 
bargaining agreement without the 
union’s consent. In that case, the 
conciliation agreement implemented a 
quota system under which the 
percentage of women would not be 
reduced during layoffs notwithstanding 
the fact that some women would be 
retained while having less seniority 
than their male counterparts. The Court 
held that absent a judicial determination 
the EEOC and an employer cannot alter 
a collective bargaining agreement 
without the union’s consent. 461 U.S. at 
770-72.

In Safeway, the EEOC attempted to 
distinguish W.R. Grace by arguing that 
the conciliation agreement in Safeway 
did not result in the “wholesale 
destruction” of a collective bargaining 
agreement. Rather, the seniority system 
would remain intact with 
discriminatees being afforded their 
rightful place, the place they would 
have occupied but for the 
discrimination. The court rejected that 
argument, stating that “we cannot agree 
that a difference in the degree of conflict 
with collective bargaining structure,

complaints, relief is available to complainants and 
a private right of action would be incongruous.

)3 This is consistent with federal case law which 
provides that in employment discrimination cases 
the remedy should be designed, as nearly as 
possible, to make the victim whole. See A lbem orle 
P aper Co. v. M oody, 422,418-19 (1975). The 
existence of a right, in this case not be subjected 
to handicap discrimination, implies the existence of 
all necessary and appropriate remedies. See 
Sullivan  v. Little Hunting Park, Inc. 396 U.S. 229, 
238-39 (1969), SEe Johnson  V; Bailw ay Express 
Agency, 421 U.S. 454 (1975); Jon es v. A lfred H. 
M ayer Co., 392 U.S. 409 (1968); M izell v. North 
Broward H ospital Dist., 427 F.2d 468 (5th Cir.
1970).



22184 Federal Register /  Vol. 59, No. 82 /  Friday, April 29, 1994 /  Notices

beyond de minimis, (sic] can affect our 
ultimate decision.” 714 F.2d at 578.

Conciliation agreements, which are a 
form of contract and which purport to 
amend or alter another contract, the 
collective bargaining agreement, 
without the consent of one party, the 
union, must be distinguished from the 
retroactive award of seniority after an 
adjudication of discrimination. H olséy  
v. A rm o u r & C o ., 743 F.2d 199, 218 (4th 
Cir. 19841, cert, d en ied , 470 U.S. 1028 
(19851. There is a presumption in favor 
of the rightful place seniority remedy. 
F ran ks v. Bow m an Transportation C o., 
424 U.S. 747, 779 n. 41 (19761. E.E .O .C . 
v. P neu m atics, In c ., 779 F.2d 21, 23 (8th 
Cir. 1985). Indeed, the Supreme Court 
explicitly declined to decide in W.R. 
G race whether an arbitration award for 
violation of the seniority provisions of 
a collective bargaining agreement 
“could be enforced in the face of a valid 
judicial alteration of seniority 
provisions pursuant to F ran ks v. 
Bow m an |J to provide relief to 
discriminatees under Title VII or other 
law.” 461 U.S. at 767 n.9.1 conclude 
have the authority under Section 503, 
after a finding of discrimination, to 
award retroactive seniority without 
participation of the union in the 
proceedings.

Averring that the record is not 
complete enough to calculate the relief 
due complainants, OFCCP requests a 
remand to the ALJ for a determination 
of the appropriate relief. Exceptions at 
68. In accordance with this opinion, 
Commonwealth is ordered to make 
offers of employment, in positions 
comparable to the ones for which they 
applied, to Complainants Gregory Gray, 
Wilda Matthis, Kenneth Sherrard, 
William Zellers and Thomas Marshall. 
In addition, seniority must be awarded 
retroactive to the date complainants 
would have been hired but for the 
illegal discrimination. Complainant 
Robert Etnire is to be granted additional 
seniority from the date he would have 
been hired in 1980 until his actual date 
of hire, June 29,1981. Hie case is 
remanded to the ALJ to compute the 
amount of back pay due these 
complainants, taking into account the 
seniority they would have accrued if 
hired.
C o nclusions a n d  O rder

For the foregoing reasons,! hold that 
Commonwealth violated Section 503 of 
the Act when it refused to hired 
Complainants Gray, Matthis, Sherrard, 
Zellers and Marshall and by declining to 
hire Complainant Etnire when he first

applied.*« Commonwealth is ordered to 
give the complainants, with the 
exception of Etnire, offers of 
employment within 60 days of receipt of 
this order. All complainants are to be 
awarded appropriate seniority and all 
other applicable benefits in accordance 
with this opinion. The case is remanded 
to the ALJ for calculation of back pay 
due complainants and submission of a 
supplemental recommended decision.

If Defendant Commonwealth 
Aluminum fails to comply with any 
provision of this order within the 
specified time periods, Defendant, its 
officers, subsidiaries, and successors 
shall be ineligible for the award of any 
government contracts or subcontracts, 
and shall be ineligible for extensions or 
other modifications of any existing 
Government contracts or subcontracts, 
until Defendant has satisfied the 
Assistant Secretary of Labor that it is in 
compliance with the provisions of 
Section 503 of the Rehabilitation Act of 
1973 and the regulations and orders 
issued thereunder which have been 
found to have been violated in this case. 

So Ordered.
Washington, DC.
John R. Fraser,
Acting A ssistant Secretary fo r  Em ploym ent 
Standards.

C ertificate o f  Service
Case Name: Office of Federal Contract 

Compliance Programs, United States 
Department o f Labor v. Commonwealth 
Aluminum 

Case No.: 82-O FG -6 
Document: Final Decision and Order 

A copy of the above-referenced document 
was sent.to the following persons on 
February 19 ,1994.
Tisa McRae.

C ertified M ail
Ralph York, Associate Regional Solicitor, 280 

U.S. Courthouse, 801 Broadway, Nashville, 
TN 37203

Carole Fernandez, Esq., Office of the 
Solicitor, 280 U.S. Courthouse, 801 
Broadway, Nashville, TN 37203 

Frank Stainback, Esq., Holbrook, Cary, Wible 
& Sullivan, 100 S t  Ann Building, 
Owensboro, KY 42302-0727 

C.T. Corporation System, Kentucky Home 
Life Building, 239 S. Fifth Street 
Louisville, KY 40202 

Lprence L. Kessler, Esq., McGuiness & 
Williams, Suite 1200,1015 15th Street 
NW., Washington, DC 20005

14 OFCCP also alleges that Commonwealth 
violated the affirmative action clause by 
discrimination against complaints. Exceptions at 
67. Since 1 have concluded that Commonwealth has 
discriminated against six of the complainants 
(potential discrimination against Complainant 
David Worthington was not addressed because no 
relief was available), it has violated the affirmative 
action clause. 41 CFR 60-741.4(a).

Hand D elivered
Richard L. Gilman, Esq., Senior Trial 

Attorney, Civil Rights Division, U.S. 
Department o f  Labor, 200 Constitution 
Ave., NW., Room N -2464, Washington, DC 
20210

Regular Mail
Hon. David J. Roketsnetz, Administrative 

Law Judge, Office of Administrative Law 
Judge, 304A U.S. Post Office and 
Courthouse, Cincinnati, Ohio 45202

Hon. Nahum tatt, Chief Administrative Law 
Judge, Office o f Administrative Law 
Judges, 800 K Street, NW., Suite 400, 
Washington, DC 20001-8002

[FR Doc. 9 4 -10279  Filed 4 -2 8 -9 4 ; 8:45 am)
BILLING CODE 4510-Z7-M

SECURITIES AND EXCHANGE 
COMMISSION
[Investment Company Act Release No. 
20240; 811-8534]

Dreyfus Adjustable Rate Securities 
Fund, Inc.; Application

April 21, ^994.
AGENCY; Securities and Exchange 
Commission (“SEC”).
ACTION; Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act”).

APPLICANT; Dreyfus Adjustable Rate 
Securities Fund, Inc.
RELEVANT ACT SECTION: Order requested 
under Section 3(1).
SUMMARY OF APPLICATION: Applicant 
seeks an carder declaring it has ceased to 
be an investment company.
FILING DATE: The application was filed 
on A pril 12,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC*s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
May 16,1994, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state die nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SECs 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 144 Glenn Curtiss Boulevard, 
Uniondale, New York 11556-0144.
FOR FURTHER INFORMATION CONTACT:
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Diane L. Titus, Paralegal Specialist, at 
(202) 942-0584, or Barry D. Miller, 
Senior Special Counsel, at (202) 942— 
0564 (Division of Investment 
Management, Office of Investment 
Company Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’S 
Public Reference Branch.
Applicant's Representations

1. Applicant is a registered open-end, 
non-diversified management company 
under the Act and organized as a 
corporation under the laws of the State 
of Maryland. On January 21,1992, 
Applicant filed a Notification of 
Registration on Form N-8A pursuant to 
section 8(a) of the Act and a registration 
statement on Form N-1A under section 
8(b) of the Act and under the Securities 
Act of 1933. Applicant’s registration 
statement has not been declared 
effective. Applicant has not sold any of 
its shares of common stock to the public 
pursuant to a public offering.

2. Pursuant to written consent dated 
as of April 8,1994, the Applicant’s 
Board determined that it was advisable 
and in the best interest of the Applicant 
and its sole stockholder that the 
Applicant terminate its existence as a 
Maryland corporation and liquidate any 
assets and that the proceeds from the 
liquidation be returned to the 
Applicant’s sole stockholder and 
sponsor, The Dreyfus Corporation.

3. As of the date of this application, 
Applicant has no assets, debts, or 
liabilities; has no shareholders; and is 
not a party to any litigation or 
administrative proceeding. Applicant is 
neither engaged in nor proposes to 
engage in any business activities other 
than those necessary for the winding-up 
of its affairs.

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-10203 Filed 4-28-94; 8:45 am] 
BILLING CODE 8010-01-M

(Investment Company Act Release No. 
20241; 811-7422]

Dreyfus Investors Appreciation Fund, 
Inc.; Application

April 21,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act”).

APPLICANT: Dreyfus Investors 
Appreciation Fund, Inc.
RELEVANT ACT SECTION: Order requested 
under Section 8(f).
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring it has ceased to 
be an investment company.
FILING DATE: The application was filed 
on April 12,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
May 16,1994, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 144 Glen Curtiss Boulevard, 
Uniondale, New York 11556-0144.
FOR FURTHER INFORMATION CONTACT: 
Diane L. Titus, Paralegal Specialist, at 
(202) 942—0584, or Barry D. Miller, 
Senior Special Counsel, at (202) 94,2— 
0564 (Division of Investment 
Management, Office of Investment 
Company Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch.
Applicant’s Representations

1. Applicant is a registered open-end, 
diversified management company under 
the Act and organized as a corporation 
under the laws of the State of Maryland. 
On January 6,1993, Applicant filed a 
Notification of Registration on Form N- 
8 A pursuant to section 8(a) of the Act 
and a registration statement on Form N— 
1A under section 8(b) of the Act and 
under the Securities Act of 1933. 
Applicant’s registration statement has 
not been declared effective. Applicant 
has not sold any of its shares of common 
stock to the public pursuant to a public 
offering.

2. Pursuant to written consent dated 
as of April 8,1994, the Applicant’s 
Board of Directors determined that it 
was advisable and in the best interest of 
the Applicant and its sole stockholder 
that the Applicant terminate its

existence as a Maryland corporation and 
liquidate any assets and that the 
proceeds from the liquidation be 
returned to the Applicant’s sole 
stockholder and sponsor, The Dreyfus 
Corporation.

3. As of the date of this application, 
Applicant has no assets, debts, or 
liabilities; has no shareholders; and is 
not a party to any litigation or 
administrative proceeding. Applicant is 
neither engaged in nor proposes to 
engage in any business activities other 
than those necessary for the winding-up 
of its affairs.

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-10204 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 8010-01-M

[Investment Company Act Release No.
20243; 811-7294]

Dreyfus Master Appreciation Portfolio; 
Application

April 21,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act”).

APPLICANT: Dreyfus Master Appreciation 
Portfolio.
RELEVANT ACT SECTION: Order requested i 
under Section 8(f).
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring it has ceased to 
be an investment company.
FILING DATE: The application was filed  
on A pril 12,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
May 16,1994, and shcftild be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested.
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 144 Glenn Curtiss Boulevard, 
Uniondale, New York 11556-0144.
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FOR FURTHER INFORMATION CONTACT: 
Diane L. Titus, Paralegal Specialist, at 
(202) 942-0584, or Barry D. Miller, 
Senior Special Counsel, at (202) 942- 
0564 (Division of Investment 
Management, Office of Investment 
Company Regulation).
SUPPLEMENTARY INFORMATION: H ie  
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch.
Applicant's Representations

1. Applicant is a registered open-end, 
diversified management company under 
the Act and organized as a business 
trust under the laws of the State of 
Delaware. On October 21,1992, 
Applicant filed a Notification of 
Registration on Form N—8A pursuant to 
section 8(a) of the Act and a registration 
statement on From N-1A under section 
8(b) of the Act. Applicant never 
registered any shares under the 
Securities Act of 1933. Applicant has 
not sold any securities of which it is the 
issuer other than the initial share sold 
to its sponsor.

2. Pursuant to written consent dated 
as of April s ,  1994, the Applicant’s 
Board of Trustees determined that it was 
advisable and in the best interest of the 
Applicant and its sole stockholder that 
the Applicant terminate its existence as 
a Delaware business trust and liquidate 
any assets and that the proceeds from 
the liquidation be returned to the 
Applicant’s sole stockholder and 
Sponsor, Hie Dreyfus Corporation.

3. As of the date of this application. 
Applicant has no assets, debts, or 
liabilities: has no shareholders; and is 
not a party to any litigation or 
administrative proceedings. Applicant 
is neither engaged in nor proposes to 
engage in any business activities other 
than those necessary for the winding-up 
of its affairs.

For the SEC, by the Division of Investment 
Management, under delegated authority 
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-10201 Filed 4 -2 8 -0 4 ; 8:45 am) 
BILLING CODE 8010-01-0

[Investment Company Act Release No. 
20242; 811-75009

Dreyfus M&G International Equity 
Trust; Application

April 21,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice o f application for 
deregistration under the Investment 
Company Act of 1940 (the "Act”).

APPLICANT: Dreyfus M&G International 
Equity Trust.
RELEVANT ACT SECTION; Order requested 
under Section 8(f).
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring it has ceased to 
be an investment company.
FILING DATE; The application was filed  
on A pril 12,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 6:30 p.m. on 
May 16,1994, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 144 Glenn Curtiss Boulevard, 
Uniondale, New York 11556-0144.
FOR FURTHER INFORMATION CONTACT: 
Diane L. Titus, Paralegal Specialist, at 
(202) 942-0584, or Barry D. Miller, 
Senior Special Counsel, at (202) 942— 
0564 fDivision of Investment 
Management, Office of Investment 
Company Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch.
Applicant’s Representations

1. Applicant is a registered open-end, 
non-diversified management company 
under the Act and organized as a 
business trust under the laws of the 
State of Delaware. On February 11,
1993, Applicant filed a Notification of 
Registration on Form N—8A pursuant to 
section 6(a) of the Act and a registration 
statement on Form N -l A under section 
8(b) of the Act. Applicant never 
registered any shares under the 
Securities Act of 1933. Applicant has 
not sold any securities of which it is the 
issuer other than the initial share sold 
to its sponsor.

2. Pursuant to written consent dated 
as of April 8,1994, the Applicant’s 
Board of Trustees determined that it was 
advisable and in the best interest of the 
applicant and its sole stockholder that 
the Applicant terminate its existence as

a Delaware business trust and liquidate 
any assets and that the proceeds from 
the liquidation be returned to the 
Applicant’s sole stockholder and 
sponsor, the Dreyfus Corporation.

3. As of the date of this application. 
Applicant has no assets, debts, or 
liabilities; has no shareholders; and is 
not a party to any litigation or 
administrative proceeding. Applicant is 
neither engaged in nor proposes to 
engage in any business activities other 
than those necessary for the winding-up 
of its affairs.

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-10202  Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 80KM>1-M

[Investment Company Act Release No. 
20244;811-7504]

Dreyfus Overseas Equity Retirement 
Fund, Inc.; Application

April 21,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act”).
APPLICANT: Dreyfus Overseas Equity 
Retirement Fund, Inc.
RELEVANT ACT SECTION: Order requested 
under Section 8(f)).
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring it has ceased to 
be an investment company.
FILING DATE: The application was filed 
on A p ril 12,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of die request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
May 16,1994, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary. SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 144 Glenn Curtiss Boulevard, 
Uniondale, New York 11556-0144.
FOR FURTHER INFORMATION CONTACT:
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Diane L. Titus, Paralegal Specialist, at 
(202) 942-0584, or Barry D. Miller, 
Senior Special Counsel, at (202) 942— 
0564 (Division of Investment 
Management, Office of Investment 
Company Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEG’s 
Public Reference Branch.
Applicant’s Representations

1. Applicant is a registered open-end, 
non-diversified management company 
under the Act and organized as a 
corporation under the laws of the State 
of Maryland. On February 1 1 ,199J, 
Applicant filed a Notification of 
Registration on Form N-8A pursuant to 
section 8(a) of the Act and a registration 
statement on Form N-1A under section 
8(b) of the Act and under the Securities 
Act of 1933. Applicant’s registration 
statement has not been declared 
effective and Applicant has not sold any 
of its shares of common stock to the 
public pursuant to a public offering or 
otherwise.

2. Pursuant to written consent dated 
as of April 8,1994, the Applicant’s 
Board of Directors determined that it 
was advisable and in the best interest of 
the Applicant and its sole stockholder 
that the Applicant terminate its 
existence as a Maryland corporation and 
liquidate any assets and that the 
proceeds from the liquidation be 
returned to the Applicant’s sole 
stockholder and sponsor, The Dreyfus 
Corporation.

3. As of the date of this application, 
Applicant has no assets, debts, or 
liabilities; had no shareholders; and is 
not a party to any litigation or 
administrative proceeding. Applicant is 
neither engaged in nor proposes to 
engage in any business activities other 
than those necessary for the winding-up 
of its affairs.

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-10200 Filed 4-28-94; 8:45 am)
Btt.UNG CODE 8010-01-M

investment Company Act Release No. 
20245; 811-7036]

Dreyfus Short-Term Fund, Inc.; 
Application

April 21,1994. ’

AGENCY: Securities and Exchange 
Commission ("SEC”).

ACTION: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the "Act”).

APPLICANT: Dreyfus Short-Term Fund, 
Inc.
RELEVANT ACT SECTION: Order requested 
under Section 8(f).
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring it has ceased to 
be an investment company.
FILING DATE: The application was filed  
on April 12,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to die SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
May 16,1994, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicant, 144 Glenn Curtiss Boulevard, 
Uniondale, New York 11556-0144.
FOR FURTHER INFORMATION CONTACT: 
Diane L. Titus, Paralegal Specialist, at 
(202) 942-0584, or Barry D. Miller, 
Senior Special Counsel, at (202) 942— 
0564 (Division of Investment 
Management, Office of Investment 
Company Regulation)^
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch.
Applicant’s Representations

1. Applicant is a registered open-end, 
diversified management company under 
the Act and organized as a corporation 
under the laws of the State of Maryland. 
On July 20,1992, Applicant filed a 
Notification on Form N-8A pursuant to 
section 8(a) of the Act and a registration 
statement on Form N-1A under section 
8(b) of the Act and under the Securities 
Act of 1933. Applicant’s registration 
statement has not been declared 
effective and Applicant has not sold any 
of its shares of common stock to the 
public pursuant to a public offering.

2. Pursuant to written consent dated 
as of April 8,1994, the Applicant’s 
Board of Directors determined that it 
was advisable and in the best interest of

the Applicant and its sole stockholder 
that the Applicant terminate its 
existence as a Maryland corporation and 
liquidate any assets and that the 
proceeds from liquidation be returned to 
the Applicant’s sole stockholder and 
sponsor, The Dreyfus Corporation.

3. As of the date of this application, 
Applicant has no asset, debts, or 
liabilities; has no shareholders; and is 
not a party to any litigation or 
administrative proceeding. Applicant is 
neither engaged in nor proposes to 
engage in any business activities other 
than those necessary for the winding-up 
of its affairs.

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-10199 Filed 4 -28-94 ; 8:45 ami 
BILLING CODE 8010-01-M

[Investment Company Act Release No. 
20239:811-827]

Pioneer Investment Plans for the 
Accumulation of Shares of the Pioneer 
Fund; Notice of Application
April 21, 1994. -
AGENCY: Securities and Exchange 
Commission ("SEC”).
ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the "Act”).

APPLICANT: Pioneer Investment Plans for 
the Accumulation of Shares of the 
Pioneer Fund.
RELEVANT ACT SECTION: Section 8(f). 
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring it has ceased to 
be an investment company.
FILING DATE: The application was filed 
on November 26,1993, and an 
amendment was filed on March 1,1994. 
By letter dated April 20,1994, applicant 
has stated that it will make current its 
NSAR filings during the notice period. 
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
May 16,1994, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a
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hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 Fifth 
Street NW., Washington, DC 20549. 
Applicant, 60 State Street, Boston, 
Massachusetts 02109.
FOR FURTHER INFORMATION CONTACT: 
Deepak T. Pai, Staff Attorney, at (202) 
942-0574, or Robert A. Robertson, 
Branch Chief, (202) 942-0564 (Division 
of Investment Management, Office of 
Investment Company Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEG’s 
Public Reference Branch.
Applicant's Representations

1. Applicant is a periodic payment 
plan, which registered as a unit 
investment trust on July 30,1958 by 
filing a notification of registration on 
Form N-8A pursuant to section 8(a) of 
the Act. On the same day, applicant 
filed a registration statement on Form 
S-6  under the Securities Act of 1933 to 
register its securities. The registration 
statement was declared effective on or 
about April 12,1961, and applicant’s 
initial public offering commenced soon 
thereafter.

2. Applicant consisted of Insurted 
Systematic Investment Plans and Single 
Payment Plans (collectively, the 
“Plans”) under which payments by 
planholders were invested in shares of 
Pioneer Fund, an open-end investment 
company. Each Plan was established 
and governed by the terms of (a) an 
individual agreement among the 
investor, and depositor, Pioneer Plans 
Corporation, and (b) a custody 
agreement between a sponsor and the 
custodian, State Street Bank. The 
individual agreements and the custody 
agreement were governed by the laws of 
The Commonwealth of Massachusetts.

3. On December 20,1990, the board 
of directors of Pioneering Services 
Corporation approved a plan of 
conversion which would convert each 
Plan to a Pioneer Fund Open Account. 
This vote subsequently was ratified by 
a written action of directors dated as of 
February 22,1994.

4. Planholders who had completed 
their contractual Plan payments at the 
time of conversion were notified of the 
conversion by letter dated January 2, 
1991. On the same day, planholders 
who had not completed their 
contractual payments were given the 
right to purchase shares of Pioneer Fund 
at a reduced sales charge of 2% to 
complete their Plans. This charge was 
lower than the amounts that would have

been required to complete their Plan 
obligations.

5. On January 5,1991, Pioneer Plans 
Corporation converted each Single 
Payment Plan and Insured Systematic 
Investment Plan to a Pioneer Fund Open 
Account. Upon the effectiveness of the 
conversion, the entire share balance of 
each Plan was transferred to a Pioneer 
Fund Open Account registered in the 
name of the holder of the converted 
Plan. The conversion had no effect on 
the value of the assets held in the Plans 
(i.e., shares of Pioneer Fund).

6. Pioneering Services Corporation 
paid all expenses in connection with the 
conversion. Expenses were incurred to 
pay the manager of the project, and 
mailing and printing costs.

7. Applicant has no debts or other 
liabilities outstanding, and is not a party 
to any litigation or administrative 
proceeding. Applicant had no 
planholders at the time of filing of the 
application.

8. Applicant is not now engaged, nor 
does it propose to engage, in any 
business activities other than those 
necessary for the winding up of its 
affairs. Applicant presently has no legal 
existence under the state laws pursuant 
to which it was created.

For the Commission, by the Division of 
Investment Management, under delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-10198 Filed 4 -2 8 -9 4 ; 8:45 ami
BILLING CODE 8010-01-M

[Release No. 34-33957; File No. SR-Amex-
92-26]

Self-Regulatory Organizations; 
American Stock Exchange; Order 
Approving Proposed Rule Change 
Relating to Amendments to Rule 170 
Pertaining to Specialists’ Liquidating 
Transactions
April 22 ,1994.

I. Introduction
On August 13,1992, the American 

Stock Exchange (“Amex” or 
“Exchange”) submitted to the Securities 
and Exchange Commission ("SEC”or 
“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”) i and Rule 19b—4 
thereunder,* a proposed rule change to 
amend Amex Rule 170 to permit a 
specialist to effect a liquidating 
transaction on a zero minus tick, in the 
case of a “long” position, or a zero plus 
tick, when covering a “short” position,

115 U.S.C. 78s(b)(l) (1988). 
* 17 CFR 240.19b—4 (1990).

without Floor Official approval. The 
Amex also proposes to amend this Rule 
to set forth the affirmative action that 
specialists would be required to take 
subsequent to effecting various types of 
liquidating transactions. The Amex 
proposes to implement the proposed 
rule change for a one-year pilot period.

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 32804 
(August 25,1993), 58 FR 45926 (August 
31,1993). No comments were received 
on the proposal. This order approves the 
proposed rule change for a one year 
period.
II. Description of the Proposal

Am^x Rule 170, which is the primary 
Amex rule governing the functions of 
specialists, restricts a specialist’s 
purchases or sales of his or her specialty 
stock to those dealings that are 
reasonably necessary to permit the 
specialist to maintain a fair and orderly 
market. 3

A specialist’s dealer responsibilities 
consist of “affirmative” and “negative” 
obligations. In accordance with their 
affirmative obligations, specialists are 
obligated to trade for their own accounts 
to minimize order disparities and 
contribute to continuity and depth in 
the market.4 Conversely, pursuant to 
their negative obligations, specialists are

a Amex Rule 170(c) states that a specialist shall 
not effect on the Exchange purchases or sales of any 
security in which such specialist is registered, for 
any account in which he or his member 
organization is directly or indirectly interested, 
unless such dealings are reasonably necessary to 
permit such specialist to maintain a fair and orderly 
market, or to act as an odd-lot dealer in such 
security.

In general, specialist’s activities are 
circumscribed by Section 11 of the Act [15 U.S.C. 
78k] and the rules thereunder, and by the rules of 
the exchange where the specialist is registered. 
Commission Rule Ht>—1(a)(2), which sets forth the 
primary responsibilities of a specialist, states, that 
a specialist’s course of dealings for his or her own 
account must assist in the maintenance, so far as 
practicable, of a fair and orderly market. 17 CFR 
240.11b-l(a)(2). Rule l ib —1(a)(2) also states, 
however, that a specialist should restrict his or her 
dealings so far as practicable to those reasonably 
necessary to permit him or her to maintain a fair 
and orderly market.

«Amex Rule 170(d) states, in part, that it is 
ordinarily expected that a specialist will engage, to 
a reasonable degree under the existing 
circumstances, in dealings for his own account in 
full lots when lack of price continuity or lack of 
depth In the full lot market or temporary disparity 
between supply and demand in either the full lot 
or the odd-lot market exists or is reasonably to be 
anticipated, in addition, Rule 170(d) states that 
transactions on the Exchange for his own account 
effected by a specialist in the securities in which 
he is registered are to constitute a course of dealings 
reasonably calculated to contribute to the 
maintenance of price continuity with reasonable 
depth, and to the minimizing of the effects of 
temporary disparity between supply and demand, 
immediate or reasonably to be anticipated, in either 
the full lot or the odd-lot market.
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precluded from trading for their own 
accounts unless such dealing is 
necessary for the maintenance of a fair 
and orderly market.5 In view of these 
obligations, the price trend in a security 
should be determined not by specialist 
trading, but by the movements of the 
incoming orders that initiate the trades. 
Amex Rule 170.02, which contains one 
of the specalist’s ’‘negative” obligations, 
sets forth distinct prohibitions against 
specialist trades on destablizing ticks 
(i.e., purchases on plus or zero plus 
ticks and sales on minus or zero minus 
ticks).6 Rule 170.02 also provides that, 
unless a specialist has Floor Official 
approval, he or she should avoid 
liquidation of all, or substantially all, of 
a position by selling stock at prices 
below the last different price (on a 
direct minus or zero minus tick) or by 
purchasing stock at prices above the last 
different price (on a direct plus or zero 
plus tick), unless the transaction is 
reasonably necessary in relation to the 
specialist’s overall position in his or her 
specialty stocks.?

The Exchange proposes to amend 
Rule 170.02 regarding how specialists 
can “reliquify” a dealer position. When 
reliquifying, a specialist is reducing a 
large inventory position in order to be 
able to fully participate on the contra 
side of the market during periods of 
substantial buying or selling interest.
The amended rule would permit a 
specialist, when reliquifying, to sell 
“long” inventory stock on a zero minus 
tick, or purchase stock to "cover” a 
“short” position on a zero plus tick, 
without Floor Official approval. In 
addition, the Amex proposes to amend 
Rule 170.02 to emphasize the 
specialist’s affirmative role in providing 
stabilizing dealer participation to the 
marketplace, especially during periods 
of volatile or unusual market activity, 
involving significant price movement in 
a security, where reliquification may be 
required to facilitate the maintenance of 
a fair and orderly market. In this regard, 
Rule 170.02 would be amended on a one 
year pilot basis to provide that:

5 See Amex Rule 170(c).
® A plus tick is a price above the price of the last 

preceding sale. A zero plus tick is a price equal to 
the last sale if the last preceding transaction at a 
different price was at a lower price. Conversely, a 
roinu8 tick is a price below the price of the last 
preceding sale. A zero minus tick is a price equal 
to the last sale if the last preceding transaction at 
a different price was at a higher price.

7 Rule 170.02 also provides that, unless a 
specialist has Floor Official approval, he or she 
should avoid: Failing to re-enter the market where 
necessary, after effecting transactions such as those 
described above; and failing to maintain a fair and 
orderly market during liquidations. The Amex 
Proposes to delete these two provisions and replace 
them with new language described infra.

Liquidations involving the principal 
selling of any specialty stock on a direct 
minus tick, or the purchasing of such stock 
on a direct plus tick will require Floor 
Official approval, and should be effected 
only in conjunction with the specialist’s re
entering the market on the opposite side of 
the market from the liquidating transaction 
where the imbalance indicates that the 
immediate succeeding transactions would 
result in a lower price following the sale (or 
higher price following the purchase).

During volatile or unusual market 
conditions involving significant price 
movement in a security, the specialist should 
re-enter the market following a liquidation 
transaction which was effected by selling 
stock on a direct minus or zero minus tick, 
or purchasing stock on a direct plus or zero 
plus tick and,.at a minimum, participate as 
a dealer to the extent of his or her usual level 
of dealer participation in the subject security.

During such periods, a series of such 
liquidating transactions effected within a 
brief period of time should be accompanied 
by the specialist’s re-entry in the market and 
effecting transactions which reflect a 
significant degree of dealer participation.

The Exchange believes that its 
proposed amendments to Rule 170.02 
will provide specialists with the ability 
to respond to periods of extreme market 
volatility, particularly those 
characterized by high volume and 
selling pressure, by permitting him or 
her to liquidate large dealer positions 
acquired as a result of such selling 
pressure. In addition, the Exchange 
believes that the amendments would 
reinforce the specialist’s affirmative 
obligation to maintain a fair and orderly 
market by providing stabilizing dealer 
participation to the marketplace, and 
would reinforce his or her negative 
obligations in that a specialist would 
not be able to liquidate in the absence 
of a large dealer position, but could only 
do so if reasonably necessary to 
maintain a fair and orderly market.

The Exchange proposes to implement 
the proposed rule change as a one-year 
pilot, and will monitor compliance with 
the requirements of the Rule through 
existing surveillance procedures. In 
particular, the Exchange stated that 
liquidation transactions effected by 
specialists on direct plus or minus 
destabilizing ticks will initially be 
reviewed as to whether the requisite 
Floor Official approval was obtained, 
and will be subjected to a further review 
with respect to the specialist’s dealer 
participation levels, re-entry into the 
market in terms of timing and support, 
and whether the transactions were 
counter to the market trend. The 
Exchange stated that it would provide 
the Commission with a report 
summarizing the results of its 
surveillance prior to the conclusion of 
the pilot period.

The Exchange believes that the 
proposed rule change is consistent with 
section 6(b)(5) of the Act in that it is 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market, 
and, in general, to protect investors and 
the public interest, by enabling 
specialists to facilitate orderly and 
continuous markets during periods of 
unusual volatility of price changes.
III. Discussion

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, with 
sections 6(b) (5) and 11 of the Act.6 The 
Commission believes the proposal is 
consistent with the section 6(b)(5) 
requirements that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, 
remove impediments to and perfect the 
mechanism of a free and open market, 
and, in general, protect investors and 
the public interest. The Commission 
also believes that the proposal is 
consistent with section 11(b) of the Act 
and Rule llb -1  thereunder,6 which 
allow exchanges to promulgate rules 
relating to specialists in order to 
maintain fair and orderly markets.

Both the Act and Exchange rules 
reflect the crucial role played by 
specialists in providing stability, 
liquidity, and continuity in the 
Exhange’s auction market. Recognizing 
the importance of the specialist in the 
auction market, the Act, as well as 
Exchange rules, impose stringent 
obligations upon specialist.™ Primary 
among the obligations are the 
requirements to maintain fair and 
olderly markets and to restrict specialist 
dealings to those that are “reasonably 
necessary” in order to maintain a fair 
and orderly market.™

The importance of specialist 
performance to the quality of Exchange 
markets was highlighted during the 
1987 and 1989 market breaks. In the 
Division of Market Regulation’s 
(“Division”) report on the October 1987 
market break ("1987 Market Break 
Report”), the Division examined 
specialist performance on the Amex on 
October 19 and 20,1987.™ The Division

815 U.S.C. 78f and 78k (1988).
»17 CFR 240.1 lb - 1 (1991).
>°See Rule l lb -1  under the Act, 17 CFR 240.11b- 

1 (1993); Amex Rule 170. 
n  17 CFR 240.1 lb-l(A )(2) (1993).
12 See Division of Market Regulation, The October 

1987 Market Break, February 1988, at 4-29 to 4-41.
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found that, although some Amex 
specialists appeared to perform well 
under adverse conditions, others did 
not1*

The Division also examined Amex 
specialist performance during the 
volatile conditions of October 13 and 
16,1989 (“October 1989 Report”), and 
found that specialist performance 
during the time was similar in many 
respects to the pattern of specialist 
performance during the October 1987 
Market Break.14 Specifically, the 
Division found that, during these two 
periods of adverse market conditions, 
specialists were confronted with 
extreme volume and volatility;13

Both the 1987 Market Break Report 
and the October 1998 Report reaffirmed 
the importance of specialist 
participation in countering market 
trends during periods of market 
volatility. At the same time, the reports 
emphasized the importance the 
Commission placed on the Amex’s 
ability to ensure that all specialists 
comply with their affirmative and 
negative market making obligations 
during such periods.

One area of specialist performance 
specifically reviewed by the October 
1989 Report involved specialist’s 
compliance with their obligation to 
maintain and orderly market by buying 
and selling stocks for their own 
accounts to relieve imbalances between 
supply and demand. In the October 
1989 Report, the Division requested that 
the Amex examine the language of Rule
170.02.^  Amex Rule 170.02 states that, 
unless a specialist has the prior 
approval of a Floor Official, he or she 
should avoid liquidation of all or 
substantially all of position by selling 
stock at prices below the last different 
price or by purchasing stock at'prices 
above the last different price unless 
such transactions are reasonably 
necessary in relation to the specialist’s 
overall position in the stocks in which "  
he or she is registered. The Division 
indicated that Rule 170.02 appeared to 
provide specialists with unnecessarily 
broad latitude for effecting transactions 
on destabilizing tricks.17

See 1987 Market Break Report at 4—41.
54 See Division of Market Regulation, Market 

Analysis of October 13 and 16,1989, at 33.
191987 Market Break Report at 4—30; October 

1989 Report, at 27.
18 See October 1989 Report at 29. The Division 

also requested that the New York Stock Exchange 
("NYSE”) examine the language of NYSE Rule 
104.10, which contains similar language to Amex 
Rule 170.02. Specifically, the Division stated that 
the suggestion regarding NYSE Rule 104,10's 
treatment of estabilizing transactions is equally 
applicable to Amex Rule 170.02: See October 1969 
Report at 29-30, note 56.

17 See October 1989 Report at 19, note 31.

The proposed rule change is 
responsive to the request regarding Rule
170.02 as well as the conclusions of the 
two market break reports. The Amex, 
recognizing that market conditions may 
necessitate that a specialist participate 
heavily in a rapidly declining market, 
has proposed amendments to Rule
170.02 to provide specialists with 
flexibility in liquidating specialty stock 
positions in order to facilitate their 
ability to maintain fair and orderly 
markets, particularly during unusual 
market conditions. At the same time, the 
amendments also would strengthen the 
specialist’s concomitant obligation to 
participate as dealer on the opposite 
side of the market after a liquidating 
transaction.

Under the amended Rule, a specialist 
may liquidate a position by selling stock 
on a direct minus tick or by purchasing 
stock on a direct plus tick only if such 
transactions are reasonably necessary 
for the maintenance of a fair and orderly 
market and only if the specialist has 
obtained the prior approval of a Floor 
Official. Liquidations on a zero minus or 
a zero plus tick, which previously 
required Floor Official approved, can be 
effected under the pilot procedures 
without a Floor Official’s approval, but 
continue to be subject to the restriction 
that they be effected only when 
reasonably necessary to maintain a fair 
and orderly market. In addition, the 
specialist must maintain a fair and 
orderly market during the liquidation.

Both the Act and Exchange rules 
reflect the crucial role played by 
specialists in providing stability, 
liquidity, and continuity in the 
Exchange’s auction market. Recognizing 
the importance of the specialist in the 
auction market, the Act, as well as 
Exchange rules, impose stringent 
obligations upon

After the liquidation, a specialist is 
required to re-enter the market on the 
opposite side of the market from the 
liquidating transaction to offset any 
imbalances between supply and 
demand. During any period of volatile 
or unusual market conditions resulting 
in a significant price movement in a 
specialist’s specialty stock, the 
specialist’s re-entry into the market 
must reflect, at a minimum, his or her 
usual level of dealer participation in the 
specialty stock. In addition, during such 
periods of volatile market conditions or 
unusual price movements, re-entry into 
the market following a series of 
transactions must reflect a significant 
level of dealer participation.

Thus, the amendments to Rule 170.02 
would reinforce the specialist’s 
affirmative obligation to maintain a fair 
and orderly market by providing

stabilizing dealer participation to the 
marketplace, especially during periods 
of volatile or unusual market activity. 
For example, during periods of high 
market volatility, not only would 
specialists continue to be obligated to 
temper disparities between supply and 
demand, but would specifically have to 
reenter the market after a liquidating 
transaction. Similarly, the amendments 
to Rule 170.02 would reinforce the 
negative market making obligations of 
specialists. For example, a specialist 
would not be permitted to reliquify in 
the absence of a large dealer position; 
rather he or she would only be able to 
do so if reasonably necessary to enable 
him or her to maintain fair and orderly 
market. Thus, the new amendments to 
Rule 170,02 would not allow the 
specialist to use the rule as a vehicle for 
trading.

During future periods of market 
volatility, accompanied by increasing 
volume and selling pressure, specialists 
may be under extreme pressure to keep 
the markets orderly and continuous bÿ 
entering the market as buyers. In these 
instances, the Commission believes that 
the amendments to Rule 170.02 should 
assist specialists in tempering sudden 
price movements and keeping any 
general price movements orderly, 
thereby furthering the maintenance of 
fair and orderly markets consistent with 
Sections 6 and 11 under the Act

The Commission emphasizes that 
reliquifications are not precluded 
during periods of significant price 
movements, but they should be 
accompanied by the necessary dealer 
participation against the trend of the 
market, even in situations where 
continuity and depth reflect variations 
that may normally be experienced in the 
stock.

In addition, the Commission believes 
that approval of the Amex proposal for 
a one year pilot period will provide the 
Commission and Exchange an 
opportunity to monitor the operation of 
the rule during periods of unusual or 
volatile market conditions. This one 
year period also will allow the 
Commission and the Exchange the 
opportunity to monitor specialist 
compliance with the new rule to ensure 
that specialists are properly assuming 
their responsibilities of re-entering the 
market following liquifying 
transactions.

Finally, in its rule filing, the Amex 
indicated that, during the one year pilot 
period, the Exchange would monitor 
compliance with the requirements of the 
Rule. Specifically, the Amex stated that 
liquidation transactions effected by 
specialists on direct plus or minus 
destabilizing ticks will initially be
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reviewed as to whether the requisite 
Floor Official approval was obtained, 
and will be subjected to a further review 
with respect to the specialist’s dealer 
participation levels, re-entry into the 
market in terms of timing and support, 
and whether to transactions were 
counter to the market trend. The 
Exchange also stated that it would 
provide the Commission with a report 
summarizing the results of its 
surveillance prior to the conclusion of 
the pilot period. In this regard, the - 
Commission requests that the Exchange 
submit a report, by January 22,1995, 
setting forth the criteria developed by 
the Exchange to determine whether any 
reliquifications by specialists were 
necessary and appropriate in connection 
with fair and orderly markets and 
providing information gathered 
regarding the Exchange’s monitoring of 
liquidation transactions effected by 
specialists on any destabilizing tick. In 
addition, the Commission requests that 
the Amex provide, among other things, 
the following information in its report:

(1) A review of all liquidation 
transactions effected by specialists on 
any destabilizing ticks;

(2) A review of liquidating 
transactions by specialists to determine 
that the required Floor Official approval 
was obtained where necessary;

(3) And a review of liquidating 
transactions in light of dealer 
participation levels and re-entry into the 
market in terms of timing and support 
(e.g., whether the specialist’s 
transactions were counter to the market 
trend).

It therefore is ordered, pursuant to 
section 19(b)(2) of the Act,™ that the 
proposed rule change is approved for a 
one year pilot period ending on April 
22,1995.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, is
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-10251 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILUNQ CODE 8010-01-M

'•18 U.S.C. 78s(b)(2) (1988).
1917 CFR 200.30-3(a)(12) (1991).

[Release No. 34-33954; Fite No. SR-Phlx- 
94-19]

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
Philadelphia Stock Exchange, Inc. 
Amending its Schedule of Fees and 
Charges Relating to Charges on Stock 
Execution Machines.

April 21,1994.
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notices 
hereby given that on March 29,1994, 
the Philadelphia Stock Exchange, Inc. 
(“Phlx” or "Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission” or “SEC”) the proposed 
rule change as described in Items I, II 
and III below, which Items have been 
prepared by the self-regulatory 
organization. On April 21,1994, the 
Phlx submitted to the Commission 
Amendment No. 1 to the proposal.i The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The Phlx is proposing to amend its 
Schedule of Fees and Charges respecting 
the charges of non-exchange sponsored 
stock execution equipment 2 operated by 
Phlx members on the Phix floor. The 
proposed amendment would provide a 
50 percent credit on the fees charged on 
each stock execution machine operated 
by any member firm for each 2,500 
trades such member executes on the 
PHlx in a non-specialist account.
II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments if received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has

1 See letter from William W. Uchimoto, Vice 
President and General Counsel, Phlx, to Louis A. 
Randazzo, Attorney, SEC, dated April 21,1994. 
Amendment No. 1 deleted text requiring member 
firms to clear trades through the Stock Clearing 
Corporation of Philadelphia in order to receive the 
discount.

2 The Exchange stated that stock execution 
machines are terminals that route order flow to 
other market places. Currently, the only stock 
execution machines at the Phbc are Designated 
Order Turnaround machines (“DOT”) that route 
orders to the New York Stock Exchange (“NYSE”).

prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements.
A. Self-Regulatory Organization’s 
Statement o f  the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change
1. Purpose

Since 1990, the Exchange has 
imposed a proprietary stock execution 
machine charge of $250.3 Effective for 
the Exchange’s April 1994 billing cycle, 
the Phix shall provide a monthly credit 
of 50 percent of the fees charged for 
each stock execution machine operated 
by a member per each 2,500 trades 
executed by such member of the Phlx. 
The credit shall not exceed 50 percent 
of the total stock execution machine 
billing charges per member operating 
such machine.

Accordingly, a member firm with 
three stock execution machines, 
executing 7,500 trades in a non
specialist account, would be entitled to 
a credit of $375.00. In this example, the 
charges for the stock execution 
machines would be $750 ($250 fee 
multiplied by the 3 machines) minus 
the credit of $375 (V2 ($250 fee) 
multiplied by 3 machines. If, however, 
in the above example the member firm 
had operated only two stock execution 
machines, the credit given would be 
$250 because the credit per member 
would be capped at 50 percent of the 
member’s total stock execution machine 
billing charges. Thus, in the latter case, 
the total charges would be $250, which 
equals the total fees ($500) minus the 
credit per each machine (2 multiplied 
by $125).

The purpose of the proposed rule 
change is to amend the Phlx’s current 
schedule of fees and charges and to also 
enhance the Exchange’s equity floor as 
a highly attractive floor of execution for 
a member firm’s business.
2. Statutory Basis

The proposed rule change is 
consistent with Section 6(b)(4) of the 
Act in that it provides for the equitable 
allocation of reasonable dues, fees, and 
other charges among its members and 
other persons using its facilities.
B. Self-Regulatory Organization’s 
Statement on Burden on Competition

The Exchange does not believe that 
the proposed rule change will impose 
any inappropriate burden on 
competition.

3 See Securities Exchange Act Release No. 28212 
(July 17, 1990), 55 FR 30065 (July 24,1990).
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C. Self-R egulatory  O rganization's 
Statem ent on C om m ents on th e  
P rop osed  R ule C hange R eceiv ed  From  
M em bers, P articipants o r O thers

No written comments were either 
solicited or received.

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change establishes 
or changes a due, fee or other charge 
imposed by the Exchange and therefore 
has become effective pursuant to 
Section 19(b)(3)(A) of the Act and 
subparagraph (e) of Rule 19b-4 
thereunder. At any time within 60 days 
of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference, 
Room. Copies of the filing will also be 
available for inspection and copying at 
the principal office of the Phlx. All 
submissions should refer to File No. 
SR-Phlx-94-19 and should be 
submitted by May 20,1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-10205 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILUNG CODE 8010-01-M

DEPARTMENT OF STATE 
[Public Notice 1996]

Secretary of State’s Advisory 
Committee on Private International 
Law; Annual Meeting and Review of 
Developments in Private international 
Law

The Secretary of State’s Advisory 
Committee on Private International Law 
(ACPIL) will hold its annual meeting on 
Monday, May 16,1994 from 9:30 a.m. 
to 5 p.m. at the Department of State in 
Washington, DC.

The meeting agenda will include a 
review of some of the developments in 
international organizations specializing 
in this field of work, including the 
Hague Conference on Private 
International Law, the United Nations 
Commission on International Trade Law 
(UNCITRAL), the Inter-American 
Specialized Conference on Private 
International Law (CIDIP) sponsored by 
the Organization of American States 
(OAS), the International Institute for 
Unification of Private Law (UNIDROIT), 
and other international organizations as 
appropriate.

The principle topics for discussion at 
the meeting will be: U.S. accession to 
the 1974 United Nations Convention on 
the Limitation Period in the 
International Sale of Goods and its 1980 
Protocol; the 1994 Inter-American 
Convention on Law Applicable to 
International Contracts, adopted at the 
Fifth Specialized Conference on Private 
International Law (CIDIP—V); the 1993 
Hague Convention on intercountry 
adoption and issues involved in 
preparing federal implementing 
legislation; the 1994 Inter-American 
Convention on Civil and Criminal 
Aspects of the Traffic,in Minors, also 
adopted at CEDIP-V; and current or 
proposed law unification projects on 
secured interests in international 
transactions, insolvency and assignment 
of claims.

Copies of documents on particular 
topics may be requested from the Legal 
Adviser’s Office by contacting Harold S. 
Burman by fax at (202) 653-9854 or by 
writing to the Office of the Legal 
Adviser (L/PIL), suite 501, 2100 “K” 
Street, NW., Washington, DC 20037- 
7180.

Members of the general public may 
attend up to the capacity of the meeting 
room and participate subject to the 
direction of the Chair. The meeting will 
be held in Conference Room 1912 at the 
Department of State. As access to the 
building is controlled, the office 
indicated above must be notified not 
later than Tuesday, May 10 of the name, 
affiliation, address, social security

number and date of birth of persons 
wishing to attend. In order to facilitate 
planning for the meeting, members of 
the public are requested to indicate to 
L/PIL.in advance the particular issues 
on which they may wish to comment. 
Attendees should use the State 
Department 23rd Street entrance 
between C and D Streets NW., between 
9 a.m. and 10:15 a.m.; later entrants 
should use the C Street (Diplomatic) 
entrance between 21st and 23rd Streets. 
Persons interested but unable to attend 
the meeting are welcome to request 
documents and to submit comments or 
proposals to the address indicated 
above.

Dated: April 22,1994.
Peter H. Pfund,
A ssistant Legal A dviser fo r  Private 
International Law, U.S. Department o f  State. 
(FR Doc. 94-10238 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG COOE 4710-08-M

[Public Notice 1997]

Secretary of State’s Advisory 
Committee on Private International 
Law; Study Group on international 
Procurement; Meeting

A Study Group of the Secretary of 
State’s Advisory Committee on Private 
International Law will hold a meeting at 
9:30 a.m. until 2 p.m. on Wednesday, 
May 18th, 1994 in Washington, DC at 
the International Law Institute, 1615 
New Hampshire Avenue NW.

The Study Group will review 
proposed provisions of a model law for 
the procurement of services which is 
under consideration by the United 
Nations Commission on International 
Trade Law (UNCITRAL). UNCITRAL 
will meet for possible final adoption of 
the proposed rules in June 1994. 
Participants in the Study Group meeting 
will be asked to provide technical 
advice and to make recommendations 
for possible U.S. positions for the 
UNCITRAL session.,

UNCITRAL recently completed the 
Model Law on Procurement of Goods 
and Construction at its Plenary Session 
in May 1993, which was endorsed by 
the United Nations General Assembly 
by resolution 48-33 on December 9, 
1993. The text of the Model Law is 
printed in the annual report of the 
Commission’s work, U.N. Doc. A/48/17 
Annex I and 33 I.L.M. 445 (March 1994). 
A Guide to Enactment was also 
prepared to accompany the Model Law 
(U.N. Doc. A/CN.9/393). The proposed 
additional model law provisions 
covering procurement of services and 
corresponding changes to the Guide to 
Enactment are set out in an annex to the
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report of the Commission’s most recent 
Working Group meeting on this subject, 
held at the U.N. in March 1994 (U.N. 
Docs. A/CN.9/392 and 394).

The Study Group will review the 
proposed scope of the UNCITRAL 
project, including rules on requests for 
proposals and other procurement 
methods for acquisition of services, 
open access to markets, competitive or 
restricted bidding, and related matters.

Copies of the U.N. Documents 
referred to above and other relevant 
information may be obtained by 
contacting Harold S. Burman by fax at 
(202) 653-9854 or writing the Office of 
the Assistant Legal Adviser for Private 
International Law, L/PIL, Suite 501,
2100 "K” Street NW., Washington, DC 
20037-7180.

The Study Group will also review the 
status of two related international 
projects, the UNCITRAL Legal Guide on 
International Countertrade Transactions, 
which is now available as United 
Nations Publication Sales No. E.93.V.7, 
and the UNDDROIT Principles for 
International Commercial Contracts, 
which is expected to become final in 
May 1994.

Members of the general public may 
attend the meeting up to the capacity of 
the meeting room. The office indicated 
above should be notified not later than 
Thursday, May 12th of the name, 
affiliation, address and phone number 
of persons wishing to attend. In order to 
facilitate planning for the meeting, 
members of the public are requested to 
indicate whether they expect to 
comment on particular issues. Persons 
interested but unable to attend the 
meeting are welcome to submit 
comments or proposals to the address 
indicated above. Persons wishing to be 
placed on the mailing list for notices for 
meetings of the Study group and for 
further information on documents on 
this subject relating to UNCITRAL’s 
work should so advise the above Office. 
Peter H. Pfund,
Assistant Legal A dviser fo r  Private 
International Law.
[FR Doc. 94-10239 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILLING CODE 4710-08-M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

Application of TRI Star Airlines, Inc. 
For Issuance of New Certificate 
Authority

AGENCY: Department of Transportation. 
ACTION: Notice of Order to Show Cause 
[Order 94-4-33] Docket 49308.

SUMMARY: The Department of 
Transportation is directing all interested 
persons to show cause why it should 
not issue an order (1) finding Tri Star 
Airlines, Inc., fit, willing, and able, and 
(2) awarding it a certificate of public 
convenience and necessity to engage in 
interstate and overseas scheduled air 
transportation of persons, property, and 
mail.
DATES: Persons wishing to file 
objections should do so no later than 
May 9,1994.
ADDRESSES: Objections and answers to 
objections should be filed in Docket 
49308 and addressed to the 
Documentary Services Division (G-55, 
room 4107), U.S. Department of 
Transportation, 400 Seventh Street,
SW., Washington, DC 20590 and should 
be served upon the parties listed in 
Attachment A to the order.
FOR FURTHER INFORMATION CONTACT: Ms. 
Janet A. Davis, Air Carrier Fitness 
Division (X—56, room 6401), U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590, (202) 366-9721.

Dated: April 22,1994.
Patrick V. Murphy,
Acting Assistant Secretary fo r  Aviation and  
International A ffairs.
(FR Doc. 94-10240 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4B10-62-P

Federal Aviation Administration

Noise Exposure Map Notice; Receipt of 
Noise Compatibility Program and 
Request for Review, Laredo 
International Airport, Laredo, TX
AGENCY: Federal Aviation 
Administration.
ACTION: Notice.

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the City of Laredo, 
Texas for Laredo International Airport 
under the provisions of Title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (Pub. L. 96-193) and 14 
Code of Federal Regulation (CFR) part 
150 are in compliance with applicable 
requirements. The FAA also announces 
that it is reviewing a proposed noise 
compatibility program that was 
submitted for Laredo International 
Airport under part 150 in conjunction 
with the noise exposure map, and that 
this program will be approved or 
disapproved on or before October 15, 
1994
EFFECTIVE DATE: The effective date of the 
FAA’s determination on the noise

exposure maps and of the start of its 
review of the associated noise 
compatibility program is April 18,1994. 
The public comment period ends June
17.1994.
FOR FURTHER INFORMATION CONTACT: 
Donald C. Harris, DOT/FAA, Texas 
Airport Development office, 2601 
Meacham Boulevard, Fort Worth, TX 
76193-0651, telephone (817) 222-5651. 
Comments on the proposed noise 
compatibility program should also be 
submitted to the above office. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for Laredo International Airport are in 
compliance with applicable 
requirements of part 150, effective April
18.1994. Further, FAA is reviewing a 
proposed noise compatibility program 
for that airport which will be approved 
or disapproved on or before October 15, 
1994. This notice also announces the 
availability of this program for public 
review and comment.

Under section 103 of Title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act”), an airport operator may 
submit to the.FAA noise exposure maps 
which meet applicable regulations and 
which depict noncompatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport.

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulations (FAR) part 150, 
promulgated pursuant to Title I of the 
Act, may submit a noise compatibility 
program for FAA approval which sets 
forth the measures the operator has 
taken dr proposes for the reduction of 
existing noncompatible uses and for the 
prevention of the introduction of 
additional noncompatible uses.

The City of Laredo, Texas, submitted 
to the FAA on March 15,1994, noise 
exposure maps, descriptions and other 
documentation which were produced 
from 1992 to February 1994 during the 
development of the Laredo International 
Airport FAR part 150 Airport Noise 
Compatibility Plan. It was requested 
that the FAA review this material as the 
noise exposure maps, as described in 
section 103(a)(1) of the Act, and that the 
noise mitigation measures, to be 
implemented jointly by the airport and
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surrounding communities, be approved 
as a noise compatibility program under 
section 104(b) of the Act.

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by City of 
Laredo, Texas. The specific maps under 
consideration are Figures 6A, 6B, and 
10A in the submission. The FAA has 
determined that these maps for Laredo 
International Airport are in compliance 
with applicable requirements. This 
determination is effective on April 18, 
1994. FAA’s determination on an airport 
operator's noise exposure maps is 
limited to a finding that the maps were 
developed in accordance with the 
procedures contained in appendix A of 
FAR Part 150. Such determination does 
not constitute approval of the 
applicant’s data, information or plans, 
or a commitment to approve a noise 
compatibility program or to fund the 
implementation of that program.

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under part 
150 or through FAA’s review of noise 
exposure maps.

Therefore, the responsibility for the 
detailed overlaying of noise exposure 
contours onto the map depicting 
properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under section 
150.21 of FAR part 150, that the 
statutorily required consultation has 
been accomplished.

The FAA nas formally received the 
noise compatibility program for Laredo 
International Airport, Texas, also 
effective on April 18,1994. Preliminary 
review of the submitted material 
indicates that it conforms to the 
requirements for the submittal of noise 
compatibility programs, but that further 
review will be necessary prior to 
approval or disapproval of the program.

The formal review period, limited by 
law to a maximum of 180 days, will be 
completed on or before October 15, 
1994.

The FAA’s detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses.

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comment, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA’s evaluation of 
the maps, and the proposed noise 
compatibility program are available for 
examination at the following locations: 
Federal Aviation Administration, 800 

Independence Avenue, SW., room 
617, Washington, DC 20591.

Federal Aviation Administration, Texas 
Airport Development Office, suite 
697, 2601 Meacham Boulevard, Fort 
Worth, TX 76193-0651.

Mr. Jose Luis Flores, Airport Director, 
Laredo International Airport, Post 
Office Box 579, 518 Flightline, Bldg 
132, Laredo, TX 78041-0579 
Questions may be directed to the 

individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT.

Issued in Fort Worth, Texas on April 18, 
1994.
John M. Dempsey,
M anager, A irports Division.
[FR Doc. 94-10284 Filed 4 -2 8 -9 4 ; 8:45 am) 
BILUNG CODE 4910-13-41

Noise Exposure Map Notice; Manassas 
Regional Airport, Manassas, VA

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice.

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the City of Manassas 
Airport Board for the Manassas Regional 
Airport under the provisions of Title I 
of the Aviation Safety and Noise 
Abatement Act of 1979 (Pub. L. 96-193) 
and 14 CFR part 150 are in compliance 
with applicable requirements. The FAA 
also announces that it is reviewing a

proposed noise compatibility program, 
that was submitted for Manassas 
Regional Airport under part 150 in 
conjunction with the noise exposure 
maps, and that this program will be 
approved or disapproved on or before 
October 21,1994.
EFFECTIVE DATE: The effective date of 
FAA’s determination on the noise 
exposure maps and of the start of its 
review of the associated noise 
compatibility programs is March 21, 
1994. The public comment period ends 
June 6,1994.
FOR FURTHER INFORMATION CONTACT: 
Frank Squeglia, Environmental 
Specialist, FAA—Easter Regional Office, 
Airports Division, AEA-610, Fitzgerald 
Federal Building, JFK International 
Airport, Jamaica, NY 11430, (718) 553- 
0902.

Comments on the proposed noise 
compatibility program should also be 
submitted to the above office. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for the Manassas Regional Airport are in 
compliance with applicable 
requirements of part 150, effective 
March 21,1994.

Further, the FAA is reviewing a 
proposed noise compatibility program 
for the airport which will be approved 
or disapproved on or before October 21, 
1994. This notice also announces the 
availability of this program for public 
review and comment

Under section 103 of Title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act’’), an airport operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict non-compatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the way in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies and persons using 
the airport.

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of FAR part 150, 
promulgated pursuant to Title I of the 
Act, may submit a noise compatibility 
program for FAA approval which sets 
forth the measures the operator has 
taken or proposes for the reduction of 
existing non-compatible uses and for the 
prevention of the introduction of 
additional con-compatible uses.

The City of Manassas submitted to the 
FAA on February 24,1992, noise
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exposure maps, descriptions and other 
documentation which were produced 
during an airport noise compatibility 
planning study. It was requested that 
the FAA review this material as the 
noise exposure maps, as described in 
section 103(a)(1) of the Act, and that the 
noise mitigation measures, to be 
implemented jointly by the airport and 
surrounding communities, be approved 
as a noise compatibility program under 
section 104(b) of the Act.

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the City of 
Manassas. The specific maps under 
consideration are the noise exposure 
maps: Figure X - l  Existing (1992) Noise 
Exposure Map (page 56) and Figure X - 
2 Future (1997) Noise Exposure Map 
(page 57) of the February 1992 
submission as amended.

The FAA has determined that these 
maps for Manassas Regional Airport are 
in compliance with applicable 
requirements. This determination is 
effective on March 21,1994. FAA’s 
determination on an airport operators 
noise exposure maps is limited to 
finding mat the maps were developed in 
accordance with the procedures 
contained in appendix A of FAR part 
150. Such determination does not 
constitute approval of the applicant’s 
data, information or plans, or a 
commitment to approve a noise 
compatibility program or to fund the 
implementation of that program.

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure maps 
submitted under section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
maps to resolve questions concerning, 
for example, which properties should be 
covered by the provisions of section 107 
of the Act. These functions are 
inseparable from the ultimate land-use 
control and planning responsibilities of 
local government. These local 
responsibilities are not changed in any 
way under part 150 or through FAA’s 
review of noise exposure maps.
Therefore, the responsibility for the 
detailed overlaying of noise exposure 
contours onto the maps depicting 
properties on the surface rests 
exclusively with the airport operator 
which submitted those maps or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator under § 150.21 of 
FAR part 150, that the statutorily

required consultation has been 
accomplished.

The FAA formally received the noise 
compatibility program for Manassas 
Regional Airport also effective of 
February 24,1992. Preliminary review 
of the submitted material indicates that 
it conforms to the requirements for the 
submittal of noise compatibility 
programs, but that further review will be 
necessary prior to the approval or 
disapproval of the program. The former 
review period limited by law to a 
maximum of 180 days, will be 
completed on or before October 21,
1994.

The FAA’s detailed evaluation will be 
conducted under the provisions of 14 
CFR 150.33. The primary considerations 
in the evaluation process are whether 
the proposed measures may reduce the 
level of aviation safety, create an undue 
burden on interstate or foreign 
commerce, or be reasonably consistent 
with obtaining the goal of reducing 
existing non-compatible land uses and 
preventing the introduction of 
additional non-compatible land uses.

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land-use authorities, 
will be considered by the FAA to the 
extent practicable. The public comment 
period ends June 6,1994.

Copies of die noise exposure maps 
and the FAA’s evaluation of the maps 
are available for examination at the 
following locations:
Eastern Regional Office, FAA— 

Fitzgerald Federal Building, Airports 
Division, room 337, JFK International 
Airport, Jamaica, NY 11430. 

Washington Airports District Office, 
FAA—101 West Broad Street, suite 
300, Falls Church, VA 22046. 

Manassas Regional Airport, Airport 
Manager, P.O. Box 560,10522 
Terminal Road, Manassas, VA 22110. 
Questions may be directed to the 

individual named above under the 
heading FOR FURTHER INFORMATION 
CONTACT.

Issued in Jamaica, New York on April 8. 
1994.
Peter A. Nelson,
Acting Manager, Airports Division, Eastern 
Region.
IFR Doc. 94-10281 Filed 4 -2 8 -9 4 ; 8:45 am) 
{MIXING CODE 4910-13-M

Index of Administrator’s Decisions and 
Orders in Civil Penalty Actions; 
Publication
AGENCY: Federal Aviation 
Administration (FAA), DOT.

ACTION: Notice of publication.

SUMMARY: This notice constitutes the 
required quarterly publication of an 
index of the Administrator’s decisions 
and orders in civil penalty cases. The 
FAA is publishing an index by order 
number, an index by subject matter, and 
case digests that contain identifying 
information about the final decisions 
and orders issued by the Administrator. 
Publication of these indexes and digests 
is intended to increase the public’s 
awareness of the Administrator's 
decisions and orders and to assist 
litigants and practitioners in their 
research and review of decisions and 
orders that may.have precedential value 
in a particular civil penalty action. 
Publication of the index by order 
number, as supplemented by the index 
by subject matter, ensures that the 
agency is in compliance with statutory 
indexing requirements.
FOR FURTHER INFORMATION CONTACT: 
Daniel J. Peterson, Special Counsel and 
Director of Civil Penalty Adjudications 
(AGC-700), Federal Aviation 
Administration, 701 Pennsylvania 
Avenue NW., suite 925, Washington, DC 
20004; telephone (202) 376-6441. 
SUPPLEMENTARY INFORMATION: The 
Administrative Procedure Act requires 
Federal agencies to maintain and make 
available for public inspection and 
copying current indexes containing 
identifying information regarding 
materials required to be made available 
or published. 5 U.S.C. 552(a)(2). In a 
notice issued on July 11,1990, and 
published in the Federal Register (55 
FR 29148; July 17,1990), the FAA 
announced the public availability of 
several indexes and summaries that 
provide identifying information about 
the decisions and orders issued by the 
Administrator under the FAA’s civil 
penalty assessment authority and the 
rules of practice governing hearings and 
appeals of civil penalty actions. 14 CFR 
part 13, subpart G. The FAA maintains 
an index of the Administrator's 
decisions and orders in civil penalty 
actions organized by order number and 
containing identifying^information 
about each decision or order. The FAA 
also maintains a subject-matter, index, 
and digests organized by order number.

In a notice issued on October 26,
1990, the FAA published these indexes 
and digests for all decisions and orders 
issued by the Administrator through 
September 30,1990. 55 FR 45984; 
October 31,1990. The FAA announced 
in that notice that it would publish 
supplements to these indexes and 
digests on a quarterly basis (i.e ., in 
January, April, July, and October of each 
year). The FAA announced further in



22196 Federal Register / Vol. 59, No. 82 / Friday, April 29, 1994 / Notices

that notice that only the subject-matter 
index would be published cumulatively, 
and that both the order number index 
and the digests would be non- 
cumulative.

Since that first index was issued on 
October 26,1990 (55 FR 45984; October 
31,1990), the FAA has issued 
supplementary notices containing the 
quarterly indexes of the Administrator’s 
civil penalty decisions as follows:

Dates of quarter

10/1/90-12/31/90 . 56
1/1/91-3/31/91 ..... 56
4/1/91—6/30/91 ..... 56
7/1/91-9/30/91 ..... 56
10/1/91-12/31/91 . 57
1/1/92-3/31/92 ..... 57
4/1/92-6/30/92 ..... 57
7/1/92-9/30/92 ..... 57
10/1/92-12/31/92 . 58
1/1/93-3/31/93 ..... 58
4/1/93-6/30/93 ..... 58
7/1/93-9/30/93 ..... 58
10/1/93-12/31/93 . 59

Federal Register 
publication

FR 44886; 2/6/91. 
FR 20250; 5/2/91. 
FR 31984; 7/12/91. 
FR 51735; 10/15/91. 
FR 2299; 1/21/92. 
FR 12359; 4/9/92. 
FR 32825; 7/23/92. 
FR 48255; 10/22/92. 
FR 5044; 1/19/93. 
FR 21199; 4/19/93. 
FR 42120; 8/6/93. 
FR 58218; 10/29/93. 
FR 5466; 2/4/94.

In the notice published on January 10, 
1993, the Administrator announced that 
for the convenience of the users of these 
indexes, the order number index

published at the end of the year would 
reflect all of the civil penalty decisions 
for that year. 58 FR 5044; 1/19/93. The 
order number indexes for the first, 
second, and third quarters would be 
non-cumulative.

As noted at the beginning of the 
digests, the digests do not constitute 
legal authority, and should not be cited 
or relied upon as such. The digests are 
not intended to serve as a substitute for 
proper legal research. Parties, attorneys, 
and other interested persons should 
always consult the full text of the. 
Administrator’s decisions before citing 
them in any context.

The Administrator’s final decisions 
and orders, indexes, and digests are 
available for public inspection and 
copying at all FAA legal offices. (The 
addresses of the FAA legal offices are 
listed at the end of this notice.)

In addition, the Administrator’s 
decisions and orders have been 
published by commercial publishers 
and are available on computer 
databases. (Information about these 
commercial publications and computer 
databases is provided at the end of this 
notice.)

Civil Penalty Actions—Orders Issued 
by the Administrator

Order Number Index

(This index includes all decisions and 
orders issued by the Administrator from 
January 1,1994 to March 31,1994.)

Order No and service 
date

Name and docket 
No.

94-1 (2/18/94) ............ Delta Airlines 
CP90**0022.

9 4 -2  (3/10/94) ..... ...... Mary Woodhouse 
CP92WP0059.

9 4 -3  (3/10/94) ............ Valley Air Services 
CP91NE0236.

94—4 (3/10/94) ............ Northwest Aircraft 
Rental
CP93NM0031.

9 4 -5  (3/10/94) ............ Meritt A. Grant 
CP92SO0471.

9 4 -6  (3/10/94) ............ Raymond B. Strohl 
CP93GL0046.

9 4 -7  (3/10/94) ............ Eric W. Hereth 
CP92WP0444.

9 4 -8  (3/10/94)............. Raul Nunez 
C P92S00028.

9 4 -9  (3/29/94) ............ B & G Instruments 
C P93S00028.

9 4-10  (3/29/94) .......... John G. Boyle 
C P93S00060.

Administrative Law Judges—Power and Authority:
Continuance of hearing .......... .......... ............ .
Credibility findings........................ ......................

Default Judgment ............................. ....... .
Discovery ................. *........... .................. .

Granting extensions of time ......... ..................... .
Hearing location........................... ........................
Hearing request .....................................................
Initial Decision........................... ...........................
Jurisdiction ............................... ..................... .
Motion for Decision ......................................... .
Notice of Hearing................. .......... .....................
Sanction............... ................. ......... ........ ...............
Vacating initial decision ........... .........................

Agency Attorney  ............. ............................«........
Air Carrier:

Agent/independent contractor o f .......................
Careless or Reckless................. ........... .

Employee.............. ...... ........................ 1........ .
Aircraft Maintenance ...................................................

After certificate revocation................................ .
Aircraft Records:

Aircraft Operation....................................
Maintenance Records ..........................................
“Yellow tags” .............................................. .

Airmen:
Pilots .......................................................... ..............

Altitude deviation................. ...................... ........
Careless or Reckless............................................ .

Flight time limitations ..........................................
Follow ATC Instruction .... ............ ...................

Low Flight ............... ..................... ........................
See and Avoid ........................ .............................

Subject Matter Index
[Current as of March 31, 19941

....... ................... . 91-11 Continental Airlines; 92-29  Haggland.

...... ....................... 90-21 Carroll; 92-3  Park; 93-17  Metcalf; 94-3  Valley Air; 94-4
Northwest Aircraft Rental.

.............................  91-11 Continental Airlines; 92—47 Cornwall; 9 4 -8  Nunez.

...........1.................  8 9 -6  American Airlines; 91-17  KDS Aviation; 91-54 Alaska Air
lines; 92—46 Sutton-Sautter; 9 3 -1 0  Costello.

............ ................. 90-27  Gabbert.

........ ;...................  92—50 Cullop.

.............. ............ . 93-12  Langton; 94-6  Strohl.

..................... ........ 9 2 -1  Costello; 92-32 Barnhill.

.............. ............. . 9 0 -2 0  Degenhardt; 90-33 Cato; 92-1  Costello; 92-32 Barnhill.

...... ....................... 92-73 Wyatt; 92-75  Beck; 92-76  Safety Equipment; 93-11 Merkley.

................... 92-31 Eaddy.

................... ..........  90-37  Northwest Airlines; 91-54  Alaska Airlines.

........................ . 90-20  Degenhardt; 92-32 Barnhill.

.............................. 93-13 Medel.

........................ .....  9 2 -7 0  USAir.

............................ . 92-48  & 9 2 -70  USAir; 93-18  Westair Commuter.

............ ................. 93-18  Westair Commuter.

............. ................ 90-11 Thunderbird Accessories; 9 1 -8  Watts Agricultural Aviation;
9 3 -3 6  & 94-3  Valley Air.

..................... 92-73 Wyatt.

.............................  9 1 -8  Watts Agricultural Aviation.

.............................  9 1 -8  Watts Agricultural Aviation; 94-2  Woodhouse.

.............................  9 1 -8  Watts Agricultural Aviation.

.......................... 91-12  & 91-31 Terry & Menne; 9 2 -8  Watkins; 92—49 Richardson &
Shimp; 93-17  Metcalf.

.............................. 92—49 Richardson & Shimp.

....... ...................... 91-12 & 91-31 Terry & Menne; 9 2 -8  Watkins; 92-49  Richardson &
Shimp; 92—47 Cornwall; 93-17  Metcalf; 93-29  Sweeney.

....... ........... ..........  93-11 Merkley.

.............................. 91-12 & 91-31 Terry & Menne; 92-8  Watkins; 92—49 Richardson &
Shimp.

......................;.....  92—47 Cornwall; 93-17 Metcalf.

.............................. 93-29  Sweeney.
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Subject Matter Index—Continued
{Current as of March 31, 1994]

Air Operations Area (AOA):
Air Carrier:

Responsibilities.................. ....:................... ................. ..................

Airport Operator
Responsibilities............. ........... .............. ......................... ..............

Badge Display ......................... ....................................... ................ ........
Definition of ................................. .......... :........... ............ .

Exclusive Areas ..................... .................... .............................................

Airport Security Program (ASP):
Compliance with ................................................................... ............ .

Airports:
Airport Operator:

Responsibilities .-................... .......................... .......... .................. .

Air Traffic Control (ATC):
Error as mitigating factor.......................................................................
Error as exonerating factor .... ....... .......... ............ ........... ....................
Ground Control ..................................... ................................. .................
Local Control............................ ........................................ ................
Tapes & Transcripts............ ..................... ....................... ............. ....... .

Airworthiness.................................................................... .......... ...................

Amicus Curiae Briefs ................................................................................ .
Answer

What constitutes .............. ....... ...... ....... ...................................... ..........
Appeals (See also Timeliness; Mailing Rule):

Briefs, Generally ............................ ..... ................................... .......... .

Additional Appeal B rief.......................... ...................... ........... ...........

Appellate arguments ................................ ........... ........... ........... ...........
Court of Appeals, appeal to (See Federal Courts) “Good Cause“ 

for Late-Filed Brief or Notice of Appeal:

Appeal dismissed as moot after complaint withdrawn
Motion to Vacate construed as a brief .¿...........................
Perfecting an Appeal ....................................... ......................
Extension of Time for (good cause for) ............................

Failure to ............ ............................................. .........................

What Constitutes ................... .......

Service, of brief:
Failure to serve other party 

Timeliness of Notice of Appeal

90-19  Continental Airlines; 91-33  Delta Air Lines; 94-1  Delta Air 
Lines.

9 0 -  19 Continental Airlines; 9 1 -4  (Airport Operator); 91-18  {Airport 
Operator); 91-40  (Airport Operator); 91-41 [Airport Operator);
91-58  (Airport Operator).

91— 4 [Airport Operator); 91-33 Delta Air Lines.
90-19  Continental Airlines; 91—4 (Airport Operator); 91-58  (Airport 

Operator).
9 0 -  19 Continental Airlines; 91-4  [Airport Operator); 91-58  (Airport 

Operator).

9 1 - 4 [Airport Operator); 91-18 (Airport Operator); 9 1 -40  [Airport 
Operator); 91—41 [Airport Operator); 91-58 [Airport Operator);
94—1 Delta Air Lines.

9 0 -  12 Continental Airlines; 9 l - 4  (Airport Operator); 91-18 (Airport 
Operator); 91—40 (Airport Operator); 91-41 (Airport Operator);
9 1 -  58 [Airport Operator).

9 1 -  12 & 91-31 Terry & Menne.
91-12 & 91-31 Terry & Menne; 92-40  Wendt.
91-12 Terry & Menne; 93-18  Westair Commuter.
91-12 Terry & Menne.
91-12 Terry & Menne; 92—49 Richardson & Shimp.
9 1 - 8 Watts Agricultural Aviation; 9 2 -10  Flight Unlimited; 92-48 &

9 2 -  70 USAir, 94-2  Woodhouse,
90-25 Gabbert.

9 2 -  32 Barnhill; 92-75 Beck.

8 9 -  4 Metz; 91—45 Park; 92-17  Giuffrida; 92-19 Cornwall; 92-39 
Beck; 93—24 Steel City Aviation; 93-28  Strohl.

92-3  Park; 93—5 Wendt; 9 3 -6  Westair Commuter, 93-28  Strohl; 9 4 - 
4 Northwest Aircraft.

92-70  USAir.
9 0 -  3 Metz; 90-27  Gabbert; 90-39  Hart; 91-10  Graham; 91-24  Esau;

9 1 -  48 Wendt; 91-50  & 92-1 Costello; 92-3  Park; 92-17 Giuffrida;
9 2 -  39 Beck; 92—41; Moore & Sabre Associates; 92—52 Beck; 9 2 -  
57 Detroit Metro Wayne Co. Airport; 92-69  McCabe; 93-23 
Allen; 93—27 Simmons; 93-31 Allen.

9 2-9  Griffin.
91— 11 Continental Airlines.
92— 17 Giuffrida; 92—19 Cornwall; 92—39 Beck.
89-8  Thunderbird Accessories; 91-26  Britt Airways; 91-32 Bargen;

91— 50 Costello; 9 3 -2  & 93—3 Wendt; 93—24 Steel City Aviation;
9 3 -  32 Nunez.

89— 1 Gressani; 8 9 -7  Zenkner; 90-11 Thunderbird Accessories; 9 0 -  
35 P. Adams; 90-39  Hart; 91-7  Pardue; 91-10 Graham; 91-20 
Bargen; 91-43 , 91—44, 91—46 & 91—47 Delta Air Lines; 92-11 
Alilin; 92-15  Dillman; 92-18  Bargen; 92-34  Carrell; 92-35  Bay 
Land Aviation; 92-36  Southwest Airlines Co.; 92—45 O’Brien;
92— 56 Montauk Caribbean Airways; 92-67 USAir; 92-68 
Weintraub; 92-78  TWA; 93-7  Dunn; 93-8  Nunez; 93-20  Smith;
93— 23 & 93-31 Allen; 93-34 Castle Aviation; 93-35 Steel City 
Aviation.

9 0 - 4 Metz; 90-27  Gabbert; 91-45  Park; 9 2 -7  West; 92-17 Giuffrida;
9 2 -  39 Beck; 93-7  Dunn.

92-17  Giuffrida; 92—19 Cornwall.
90-3  Metz; 90-39  Hart; 91-50  Costello; 9 2 -7  West; 92-69 McCabe;

9 3 -  27 Simmons.
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Withdrawal of

“Attempt” .’..........................................
Attorney. Fees (See EAJA)
Aviation Safety Reporting System ..
Balloon (Hot Air) ........... .......... ........
Bankruptcy .......................1....... .........
Certificates and Authorizations:

Surrender when revoked......
Civil Air Security National Airport: 

Inspection Program (GASNAIP)

Civil Penalty Amount (See Sanction)
Closing Argument (See Final Oral Argument)
Collateral Estoppel ................................. ........................
Complaint:

Complainant Bound By .................... ...... ............
Failure to File Timely:

Answer t o ...... ..............................................

Timeliness of .................... ......................................
Compliance & Enforcement Program:

(FAA Order No. 2150.3A) ................. ................

Sanction Guidance,Table ........ ...........................

Concealment of Weapons .............................................
Consolidation of Cases ....................................... ..........
Continuance of H earing........... ...............................
Corrective Action (See Sanction)
Credibility of Witnesses:

Deference to ALJ .................. ........................... .
Expert witnesses:

(See also Witnesses) ............. .....................
Im peachm ent............. ...... .......................................

De facto answ er............................................... ................
Deliberative Process Privilege ......................... ...... ...

D eterrence....................... ............ ......................................
Discovery:

Deliberative Process:
Privilege ................... ........................................ .

D epositions..................... ................. ....................
Notice o f ................... ......................... ...............

Failure to Produce ..................................................

Of Investigative File in:
Unrelated C a se .................................................

Sanctions for ........................ ................... ...............
Due Process:

Before finding a violation ....................................

89-2  Lincoln-Walker; 89-3  Sittko; 9 0 -4  Nordram; 9 0 -5  Sussman;
90- 6  Dabaghian; 9 0 -7  Steele; 9 0 -8  Jenkins; 9 0-9  Van Zandt; 90- 
13 O’Dell; 90-14 Miller; 90-28  Puleo; 90-29  Sealander; 90-30 
Steidinger; 90-34 D. Adams; 9 0 -40  & 90-41, Westair Commuter 
Airlines; 91-1  Nestor; 9 1 -5  Jones; 9 1 -6  Lowery; 91-13 Kreamer;
9 1 -  14 Swanton; 91-15  Knipe; 9 1 -1 6  Lopez; 91-19  Bayer; 91-21 
Britt Airways; 91-22 Omega Silicone Co.; 91-23 Continental Air
lines; 91-25  Sanders; 91-27  Delta Air Lines; 91-28 Continental 
Airlines; 91-29  Smith; 91-34  GASPRO; 91-35 M. Graham; 91-36 
Howard; 91-37  Vereen; 9 1 -39  America West; 91-42  Pony Ex
press; 91-49  Shields; 91-56  Mayhhn; 91—57 Britt Airways; 91-59 
Griffin; 91-60  Brinton; 9 2-2  Koller, 9 2-4  Delta Air Lines; 92-6 
Rothgeb; 92-12 Bertetto; 9 2 -20  Delta Air Lines; 92-21 Cironberg;
9 2 -  22, 92-23, 92-24, 92-25 , 9 2 -2 6  & 92-28 Delta Air Lines; 92- 
33 Port of Authority of NY & NJ; 92-42  Jayson; 92-43 Delta Air 
Lines; 92-44  Owens; 92-53  Humble; 92-54 & 92-55  Northwest 
Airlines; 92-60  Costello; 92-61  Romerdahl; 92-62 USAir; 92-63 
Schaefer, 92-64 & 92-65  Delta Air Lines; 92-66  Sabre Associates 
& Moore; 92-79  Delta Air Lines; 93—1 Powell & Co.; 93—4 Harrah;
9 3 -  14 Fenske; 93—15 Brown; 93-21 Delta Air Lines; 93-22 
Yannotone; 93-26  Delta Air Lines; 93-33  HPH Aviation.

8 9 -  5 Schultz.

9 0 -  39 Hart; 91-12 Terry & Menne; 92-49  Richardson & Shimp.
94-2  Woodhouse.
9 1 -  2 Continental Airlines.

9 2 -  73 Wyatt.

91-4  [Airport Operator]; 9 1 -18  [Airport Operator]; 91—40 [Airport 
Operator]; 91-40  [Airport Operator]; 91-41 [Airport Operator);
91-58  [Airport Operator].

91-8  Watts Agricultural Aviation.

90-10  Webb; 91-53 Koller.

9 0 -  3 Metz; 90-15 Playter; 92-32  Barnhill; 92-47 Cornwall; 92-75 
Beck; 92-76  Safety Equipment; 94—5 Grant.

91— 51 Hagwood; 93—13 Medel; 94—7 Hereth; 94—5 Grant.

89-5  Schultz; 8 9 -6  American Airlines; 91-38  Esau; 92—5 Delta Air 
Lines.

89-5  Schultz; 90-23 Broyles; 90-33  Cato; 90-37  Northwest Air
lines; 91-3  Lewis; 9 2 -5  Delta Air Lines.

8 9 -  5 Schultz; 92—46 Sütton-Sautter, 92—51 Koblick.
9 0 -  12, 90-18  & 90-19  Continental Airlines.
90-25  Gabbert; 92—29 Haggland.

90-21 Carroll; 92-3  Park; 9 3 -17  Metcalf.

90-27  Gabbert; 93-17 Metcalf.
94—4 Northwest Aircraft Rental.
92-32 Barnhill.
8 9 -6  American Airlines; 90-12 , 90-18, & 90-19  Continental Air

lines.
8 9 -5  Schultz; 92-10.Flight Unlimited.

8 9 - 6  American Airlines; 90-12, 9 0 -18  & 90-19  Continental Air
lines.

91-54 Alaska Airlines.
91— 54 Alaska Airlines.
9 0 -  18 & 90-19  Continental Airlines; 91-17 KDS Aviation; 93-10 

Costello.

9 2 - 46 Sutton-Sautter.
9 1 -  17 KDS Aviation; 91-54  Alaska Airlines.

90-27 Gabbert.
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Violation of ............ ........................................................

EAJA:
Adversary Adjudication ........ .....................................
Further proceedings ..:............................ .....................
Jurisdiction over appeal .................... .................... ..
Other expenses .................... ........... ...........................
Prevailing p arty ............. ................. ...............................
Substantial justification.............. ................. ..............

Ex Parte Communications ...............................
Expert Witnesses (see Witness)
Extension of Time:

By Agreement of Parties ......;........... ......
Dismissal by Decisionmaker .......... ...... .,..r..........
Good Cause for .................... ............. .................. ..........
Objection to .................... ................................................
Who may grant .......................... ................. ........... .

Federal Courts ................................ .......................................
Federal Rules of Civil Procedure ................................ .
Final Oral Argument.................. ..................................... .
Firearms (See Weapons)
Freedom of Information Act ..................................... ......
Guns (See Weapons)
Hazardous Materials Transp. Act ............ .................. .

Civil Penalty...............................................................
Corrective A ctio n ....... ............. ........................
Culpability........................................................................
First-time violation ...... .......... ..................................... .
Gravity of the violation ............. ............ ...... .
Criminal P en alty ..... ............. ...................................... .
Knowingly ........... ..................................... .................. .

Informal Conference ......................... ...... ................ .
Initial Decision:

What constitutes ............................... ........... ............
Interference with crewmembers
Interlocutory Appeal ..................... .............................. .
Internal FAA Policy &/or Procedures....... ......................
Jurisdiction:

After initial decision
$50,000 Limit «„...^.,.....»..,.^»*„....1............. .
EAJA cases .................................. ................
HazMat cases ............. ........... ....„...................................
NTSB .................................................. ..............

Knowledge (See also Weapons Violations):
Of concealed weapon ................ ........... .................

Laches (See Unreasonable Delay)
Mailing R u le ...... ........................................................... ...........

Overnight express delivery ...... ............. ............. .
Maintenance (See Aircraft Maintenance)
Maintenance Instruction ........................... ........................
Maintenance Manual .................. ...........................................
Mootness:

Appeal dismissed as:
Moot after Complaint 'Withdrawn 

National Aviation Safety Inspection Program (NASIP) 
National Transportation Safety Board:

Administrator not bound by NTSB case law ........

Lack of Jurisdiction ....... ................. ..........
Notice of Hearing:

Receipt ........................... ............ .......................................
Notice of Proposed Civil Penalty:

Initiates Action ............. , .......... .
Signature of agency attorney...... .
Withdrawal of .................................. ......... ................

Operate .............. ............................................. .......................
Oral Argument:

Decision to hold ...... ....................... ...... ....... ......
Instructions f o r ............................................. ...........

Order Assessing Civil Penalty:
Appeal from ..... ........ ......................... .......................

8 9 - 6 American Airlines; 90-12 Continental Airlines; 90-37 North
west Airlines.

9 0 -  17 Wilson; 91-17  & 91-52 KDS Aviation.
9 1 -  52 KDS Aviation.
9 2 -  74 Wendt.
9 3 -  29 Sweeney.
91-52 KDS Aviation.
91-52 & 92-71 KDS Aviation; 9 3 -9  Wendt.
93-10  Costello.

8 9 -6  American Airlines; 92-41 Moore & Sabre Associates. '
89-7  Zenkner; 9 0 -39  Hart
89-8  Thunderbird Accessories.
8 9 - 8 Thunderbird Accessories; 9 3 -3  Wendt.
9 0 -  27 Gabbert.
92-7  West.
9 1 -  17 KDS Aviation.
9 2 -  3 Park.

9 3 -  10 Costello.

90-37 Northwest Airlines; 92-76 Safety Equipment; 92-77  TCI. 
92-77  TCI.
92-77  TCI.
92-77  TCI.
92-77 TCI.
92-77 TCI.
92-77  TCI.
92-77  TCI. .
9 4 -  4 Northwest Aircraft Rental.

92-32 Barnhill.
92-3  Park.
8 9-6  American Airlines; 91-54 Alaska Airlines; 93-37 Airspect.
8 9 - 6  American Airlines; 90-12 Continental Airlines; 92-73 Wyatt.

9 0 -  20 Degenhardt; 90-33 Cato; 92-32 Barnhill; 93-28 Strahl.
90-12 Continental Airlines.
92-74  Wendt.
9 2 -  76 Safety Equipment.
90-11 Thunderbird Accessories.

89-5  Schultz; 90-20  Degenhardt.

89-7  Zenkner; 90-3  Metz; 90-11 Thunderbird Accessories; 90-39 
Hart.

89- 6  American Airlines.

93— 36 Valley Air.
9 0 -  11 Thunderbird Accessories.

9 2 -9  Griffin.  ̂ '
9 0 -  16 Rocky Mountain.

9 1 -  12 Terry & Menne; 92—49 Richardson & Shimp; 93-18 Westair 
Commuter.

9 0 -  11 Thunderbird Accessories; 90-17  Wilson; 92r-74 Wendt.

9 2 -  31 Eaddy.

9 1 -  9 Continental Airlines.
9 3 -  12 Langton.
9 0 -  17 Wilson.
9 1 -  12 & 91-31 Terry & Menne; 93-18  Westair Commuter.

9 2 -  16 Wendt.
92-27  Wendt.

82-1 Costello.
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Withdrawal of .......... ........... ....... ........... .......................................
Parts Manufacturer Approval:

Failure to obtain .................... ...................................... .................
Passenger Misconduct ...... ....................................................................

Smoking.... ........ ........ ....................................................................
Penalty (See Sanction)
Person ................................. ........... ..... .............................. ...........
Proof & Evidence

Affirmative Defense .......................... ........... .......... ........ .............
Burden of Proof............................. ......... .......................................

Circumstantial Evidence ................................. ..............................
Credibility (See Administrative Law Judges; Credibility of Wit

nesses)
Criminal standard rejected .......... ...... ...... ...... ......................... .....
Hearsay ....................... ................ ....................................... ... „..... .
Preponderance of evidence ............................................. ..............

Presumption that message on ATC tape is received as transmitted
Presumption that a gun is deadly or dangerous ....... ............... .....
Substantial evidence.............. ..................................... ..................

Pro Se Parties:
Special Considerations .....................................;............. ........... .

Prosecutorial Discretion ................................. .................... ........... .

Reconsideration:
Denied by ALJ ...........
Granted by AL. .............
Stay of Order Pending 

Rem and..................................

Repair S ta tio n ............ ............................ ..................

Rules of Practice (14 CFR part 13, subpart G):
Applicability o f ............. ....;............. ....... ......

u  Challenges t o ..................................... „ ............

Effect of Changes in ................................ .......
Initiation of Action .............. ..........................

Runway incursions ................ .................. .
Sanction:

Ability to Pay ........................................ ...........

Agency Policy:
ALJ Bound by ...................................................................................... ..
Statements of {e.g., FAA Order 2150.3A, Sanction Guidance 

Table, memoranda pertaining to).
Corrective Action ........................... ....................... ............................. .

Discovery (See Discovery)
Factors to consider ............... ............ ................................................... ........

First-Time Offenders ......................... ...................
HazMat (See Hazardous Materials Transp. Act)
Inexperience.......................... .................................
Maximum .............. ......... ............. ........................ .
Modified ......................... ........................................

Pilot Deviation ................................ .............. .......
Test object detection ....................... ............ .........
Unauthorized access ....................... ......................

Weapons violations .................................. ............

Screening of Persons Entering Sterile Areas ............

8 9 - 4 Metz; 90-16  Rocky Mountain; 90-22  USAir.

93—19 Pacific Sky Supply.
92-3  Park.
9 2 -  37 Giuffrida.

9 3 -  18 Westair Commuter.

92-13 Delta Air Lines; 92-72 Giuffrida.
9 0 -  26 & 90-43 Waddell; 91-3  Lewis; 9 1-30  Trujillo; 92-13  Delta 

Air Lines; 92-72 Giuffrida; 93-29  Sweeney.
90-12, 90-19  & 91—9 Continental Airlines; 93—29 Sweeney.

9 1 -  12 Terry & Menne.
9 2 -  72 Giuffrida.
9 0 -  11 Thunderbird Accessories; 90-12  Continental Airlines; 91-12 

& 91-31 Terry & Menne; 92-72  Giuffrida.
9 1 -  12 Terry & Menne; 92—49 Richardson & Shimp.
90-26  Waddell; 91-30  Trujillo.
9 2 -  72 Giuffrida.

90-11 Thunderbird Accessories; 9 0 -3  Metz.
8 0-6  American Airlines; 90-23  Broyles; 90-38 Continental Air

lines; 91 41 [Airport Operator]; 92-46  Sutton-Sautter; 92-73 
Wyatt.

89- 4  & 90-3  Metz.
92-32 Barnhill.
9 0 -  31 Carroll; 90-32 Continental Airlines.
8 9 - 6  American Airlines; 9 0 -18  Rocky Mountain; 90-24 Bayer; 91- 

51 Hagwood; 91-54 Alaska Airlines; 92-1  Costello; 92-76  Safety 
Equipment.

9 0 -  11 Thunderbird Accessories; 9 2 -10  Flight Unlimited; 94-2 
Woodhouse.

90-12, 90-18  & 90-19 Continental Airlines; 91-17 KDS Aviation.
90-12, 90-18  Sc 90-19  Continental Airlines; 90-21 Carroll; 90-37 

Northwest Airlines.
9 0 -  21 Carroll; 90-22 USAir, 90-38  Continental Airlines.
9 1 - 9 Continental Airlines.
9 2 - 40 Wendt, 93—18 Westair Commuter.

8 9 -  5 Schultz; 90-10  Webb; 9 1 -3  Lewis; 91-38  Esau; 92-10  Flight 
Unlimited; 92-32 Barnhill; 92-37  Sc 92-72 Giuffrida; 92-38 
Cronberg; 92-46  Sutton-Sautter; 92-51 Koblick; 93-10  Costello;
94—4 Northwest Aircraft Rental.

9 0 -  37 Northwest Airlines; 92-46  Sutton-Sautter.
9 0 -  19 Continental Airlines; 90-23  Broyles; 93-33 Cato; 90-37 

Northwest Airlines; 92-46  Sutton-Sautter.
9 1 -  18 [Airport Operatori; 91—40 [Airport Operator]; 91-41 [Airport 

Operator]; 92—5 Delta Air Lines; 93—18 Westair Commuter.

89—5 Schultz; 90-23 Broyles; 90—37 Northwest Airlines, 91-3 
Lewis; 91-18 [Airport Operator]; 9 1 -4 0  [Airport Operator]; 91-41 
[Airport Operator]; 92-10  Flight Unlimited; 92-46  Sutton-Sautter,
92-51 Koblick.

8 9 -  5 Schultz; 92-5  Delta Air Lines; 92-51 Koblick.

9 2 -  10 Flight Unlimited.
9 0 -  10 Webb; 91-53 Koller.
89— 5 Schultz; 90-11 Thunderbird Accessories; 92—38 Esau; 9 2 - 1 0  

Flight Unlimited; 92-13 Delta Air Lines; 92-32 Barnhill.
92-8  Watkins.
9 0 -  18 & 90-19  Continental Airlines.
90-19 Continental Airlines; 90—37 Northwest Airlines; 94—1 Delta 

Air Lines.
90-23 Broyles; 90-33 Cato; 91-3  Lewis; 91-38 Esau; 92-32 

Barnhill; 94-46  Sutton-Sautter; 92-51 Koblick; 94-5  Grant.
90-24 Bayer; 92-58 Hoedl.
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Subject M atter Index— Continued
[Current as of March 31,1994]

Separation of Functions

Service (See also Mailing Rule):
Of NPCP ...... ...... ..... ............................ .
Of FNPCP ........ ........... . ............. ................I...... " I
Valid Service................. ............ ............................ .

Settlement .... ........................................................ .......... .
Smoking ................................. ........ ......... .............................
Standard Security Program (SSP):

Compliance with...... ............................ ...... ..................

Stay of Orders ................ .................... ......... ....... ...... ...........
Strict Liability ......................................... .............................

Test Object Detection ........ .............. ..................... ;................

Proof of violation ..... ........... ...........................................
Sanction................... ............................ ......

Timeliness (See also: Complaint; Mailing rule; and Appeals)
Of response to NPCP ..... .................................. .............. .
Of complaint .............................. ..............  .
Of NPCP ........................ .................................ZZZZ
Of request for hearing .................. ........ ......... ........

Unapproved Parts (See also Parts Manufacturer Approval).... 
Unauthorized Access:

To Aircraft...................... ............ ... ...... .........................
To Air Operations Area (AOA)..... ................. ...... ....... .

i
Unreasonable Delay:

In Initiating Action....... ....... .......................,...... ............
Visual Cues Indicating Runway, Adequacy of .......................
Weapons Violations ....... .......... ............... ............ .......... .....

Concealment (See Concealment)
Deadly or Dangerous ........... ......................... ........... .
First-time Offenders............... .................. ............. ......
Intent to commit violation ..................

Knowledge:
Of Weapon Concealment (See also Knowledge) 

Sanction (See “Sanction”)
Witnesses:

Absense of,
Failure to subpoena ........... ........................ ...........

Expert testimony (see also Credibility):
Evaluation of ........ ........... .

____________ ________________________  Regulations (Title 14 CFR,

1.1 (operate)...................................................................... ...... ....... ...............  ̂ _
1.1 (person)....... .....................................................
13.16 ........................... .

13.201
13.202
13.203

13.204
13.205

13.206
13.207
13.208

13.209

90-12 Continental Airlines; 90-18  Continental Airlines; 90-19  Con
tinental Airlines; 90-21 Carroll; 9 0 -38  Continental Airlines; 9 3 -  
13 Medel.

9 0 -  22 USAir.
93-13 Medel.
92-18  Bargen.
9 1 -  50 & 92-1  Costello.
9 2 -  37 Giuffrida.

90-12, 90-18  & 90-19  Continental Airlines; 91-33 Delta Air Lines;
91-55  Continental Airlines; 92-13 & 94-1  Delta Air lin es .

90-31 Carroll; 90-32  Continental Airlines.
8 9 -  5 Schultz; 90-27  Gabbert; 91—18 [Airport Operator]; 91—40 [Air

port Operator); 91-58  (Airport Operator].
9 0 -  12, 90-18 , 90-19, 91-9  & 91-55 Continental Airlines; 92-13 

Delta Air Lines.
90-18, 9 0 -19  & 9 1 -9  Continental Airlines; 92-13 Delta Air Lines.
90-18  & 90-19  Continental Airlines.

9 0 -  22 USAir.
9 1 -  51 Hagwood; 93-13 Medel; 94-7  Hereth.
9 2 -  73 Wyatt.
9 3 -  12 Langton.
93—19 Pacific Sky Supply.

90-12 & 9 0 -19  Continental Airlines; 94-1  Delta Air Lines.
90-37 Northwest Airlines; 91-18 [Airport Operator); 91-40  (Airport 

Operator]; 91-58  [Airport Operator]; 94-1  Delta Air Lines.

90-21 Carroll.
92-40  Wendt.
8 9 -  5 Schultz; 9 0 -10  Webb; 90-20  Degenhardt; 90-23 Broyles; 9 0 -  

33 Cato; 90-26  & 90-43 Waddell; 91-3  Lewis; 91-30 Trujillo; 9 1 - 
38 Esau; 91—53 Koller; 92—32 Barnhill; 92—46 Sutton-Sautter; 92— 
51 Koblick; 92-59  Petek-Jackson; 9 4 -5  Grant.

9 0 -  26 & 90-43 Waddell; 91-30 Trujillo; 91-38  Esau.
89-5  Schultz.
89-5  Schultz; 90-20  Degenhardt; 90-23 Broyles; 90-26  Waddell; 

91-3  Lewis; 91-53 Koller.

‘89-5  Schultz; 9 0 -20  Degenhardt.

9 2 -  3 Park.

93— 17 Metcalf; 94—3 Valley Air. 

unless otherwise noted)

91—12 & 91—31 Terry & Menne; 93—18 Westair Commuter.
93-18  Westair Commuter.
90-16 Rocky Mountain; 90-22 USAir; 90-37  Northwest Airlines; 

90-38  & 9 1 -9  Continental Airlines; 91-18  [Airport Operator]; 9 1 -  
51 Hagwood; 92-1  Costello; 92-46  Sutton-Sautter; 93-13 Medel; 
93-28  Strohl.

90-12 Continental Airlines.
90—6 American Airlines; 92—76 Safety Equipment.
90-12 Continental Airlines; 90-21 Carroll; 90-38  Continental Air

lines.

90-20  Degenhardt; 91-17  KDS Aviation; 91-54  Alaska Airlines; 
92-32 Barnhill.

90-21 Carroll; 91-51 Hagwood; 92-73 Wyatt; 92-76  Safety Equip
ment; 93-13 Medel; 93-28  Strohl; 94-7  H.

90-3  Metz; 90-15  Playter; 91-18  [Airport Operator]; 92-32 
Barnhill; 92—47 Cornwall; 92—75 Beck; 92—76 Safety Equipment; 
9 4 -8  Nunez; 94-5  Grant.
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13.210

13.211

13.212
13.213
13.214
13.215
13.216
13.217
13.218

13.219

13.220

13.221
13.222
13.223
13.224
13.225
13.226
13.227
13.228
13.229
13.230 
13.23 .
13.232

13.233

13.234

13.235

Part 14 
14.01 .
14.04 .
14.05 . 
14.20 . 
14.22 . 
14.26 . 
21.303 
25.855
39.3 ...
43.3 ...
43.13 . 
43.15 . 
43.9 ...
43.13 .

92— 19 Cornwall; 92—75 Beck; 92-76 Safety Equipment; 9 3 -7  Dunn; 
93-28 Strahl; 9 4 -5  Grant.

8 9 - 6 American Airlines; 8 9 -7  Zenkner; 90-3  Metz; 90-11 Thunder- 
bird Accessories; 90-39  Hart; 91-24 Esau; 92-1 Costello; 92-9 
Griffin; 92—18 Bargen; 92-19  Cornwall; 92-57  Detroit Metro. 
Wayne Co. Airport; 92-74  Wendt; 92-76  Safety Equipment; 93-2 
Wendt; 94—5 Grant.

9 0 -  11 Thunderbird Accessories; 91-2  Continental Airlines.

9 1 -  3 Lewis.
9 3 -  28 Strahl.

9 1 -  17 KDS Aviation.
8 9-6  American Airlines; 90-11 Thunderbird Accessories; 90-39 

Hart; 9 2 -9  Griffin; 92-73  Wyatt; 93-19  Pacific Sky Supply; 94-6 
StrohL

8 9-6  American Airlines; 91-2  Continental Airlines; 91-54 Alaska 
Airlines; 93-37 Airspect.

8 9 - 6 American Airlines; 90-20  Carroll; 9 1 -8  Watts Agricultural 
Aviation; 91-17  KDS Aviation; 91-54 Alaska Airlines; 92—46 Sut- 
ton-Sautter.

9 2 -  29 Haggland; 92-31 Eaddy; 92-52 Cullop.
92-72 Giuffrida.
91-12 & 91-31 Terry & Menne; 92-72 Giuffrida.
9 0 -  26 Waddell; 9 1 -4  [Airport Operator}; 92—72 Giuffrida.

. 90-21 Carroll.

. 92-3  Park. \

9 2 -  19 Cornwall.
.°'-92-3 Park.

8 9-5  Schultz; 90-20  Degenhardt; 92-1  Costello 92-18  Bargen; 92- 
32 Barnhill; 93—28 Strohl.

8 9 -  1 Gressani; 89-4  Metz; 8 9 -5  Schultz; 89-7  Zenkner; 89-8  Thun
derbird Accessories; 9 0 -3  Metz; 90-11 Thunderbird Accessories;
9 0 -  19 Continental Airlines; 9 0 -20  Degenhardt; 90-25 & 90-27 
Gabbert; 90-35  P. Adams; 9 0 -19  Continental Airlines; 90-39 
Hart; 91-2  Continental Airlines; 91-3  Lewis; 9 1 -7  Pardue; 91-8 
Watts Agricultural Aviation; 9 1 -10  Graham; 91-11 Continental 
Airlines; 91-12 Bargen; 91-24  Esau; 91-26  Britt Airways; 91-31 
Terry fk Menne; 91-32  Bargen; 91-43 & 91-44  Delta; 91—45 Park;
91— 46 Delta; 91-47  Delta; 91-48  Wendt; 91-52 KDS Aviation;
9 1 -  53 Koller, 92-1  Costello; 92-3  Park; 9 2 -7  West; 92-11 Alilin;
9 2 -  15 Dillman; 92-16  Wendt; 92-18  Bargen; 92-19  Cornwall; 
92-27  Wendt; 92-23  Barnhill; 92-34  Carrell; 92-35 Bay Land 
Aviation; 92-36  Southwest Airlines; 92—39 Beck; 92-45 O’Brien; 
92-52 Beck; 92-56  Montauk Caribbean Airways; 92-57 Detroit 
Metro. Wayne Co. Airport; 92-67 USAir, Inc.; 92-69  McCabe; 
92-72 Giuffrida; 92-74  Wendt; 92-78  TWA; 93-5  Wendt; 93-6 
Westair Commuter, 9 3 -7  Dunn; 9 3 -8  Nunez; 93—19 Pacific Sky 
Supply; 93-23 Allen; 93-27  Simmons; 93—28 Strohl; 93-31 
Allen; 93-32 Nunez; 94- 9  B 8c G Instruments; 94-10  Boyle.

9 0 -  19 Continental Airlines; 90-31 Carroll; 90-32  & 90-38 Con
tinental Airlines; 91—4 [Airport Operator}.

9 0 -  11 Thunderbird Accessories; 90-12 Continental Airlines; 90-15 
Playter; 90-17  Wilson; 9 2 -7  West.

. 92-74  & 93-2  Wendt.

. 91-17  & 92-71 KDS Aviation.

. 91-17 , 91-52 & 92-71 KDS Aviation; 9 3 -10  Costello.

. 90-17  Wilson.
9 1 -  52 KDS Aviation.
9 3 -  29 Sweeney.
91— 52 KDS Aviation.

.93-19  Pacific Sky Supply.
92— 37 Giuffrida.
92—10 Flight Unlimited; 94 - 4 Northwest Aircraft Rental.

. 92-73  Wyatt.
9 4 -  3 Valley Air.
94—2 Woodhouse.

. 91-8  Watts Agricultural Aviation.
90-11 Thunderbird Accessories.
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43.15 ______ ;_____ ______
65.15 ....................................
65.92 ._____ ____________
91.8 (91.11 as of 8/18/90)
91.9 (91.13 as of 8/18/90)

91.29 (91.7 as of 8/18/90) .....

91.65 (91.111 as of 8/18/90) . 
91.67 (91.113 as of 8/18/90) . 
91.75 (91.123 as of 8/18/90) .

91.79 (91.119 as of 8/18/90) . 
91.87 (91.129 as o f 8/18/90) . 
91.173 (91.417 as of 8/18/90) 
107.1 _______ _____ ._____.....

107.13 ____________________

107.20
107.21

108.5

108.7 .............. ..... ................................ ... .....
108.11 ________ '..........................................
108.13 ....................... ............. ......................
121.133  i.............................. ................. ...
121.153 ............................. .......... .................
121.317  ........................... ..... „.
121.318 .........................................................
121.367 ......_________________ ____ ____
121.571 ____ ____________ ____________
135.5 ................................. .............................
135.25 .......................... .......... ...............
135.87 ...................       ...”
135.413 .......................     l l ^ Z . .
135.421 ........ ....................................... ........
135.437(b) ...... ............................... ..............
145.53 ........______ _________
145.57 __________ ___ ______  , Z
145.61 ...... .................... .
191 ................. ..................................
298.1 .............. ................. .......... ..................
302.8 ................    . . . . .Z Z I

49 CFR
1.47 __________......____
171.2 ....... ....... ........................Z Z Z Z . . .
1 7 1 .8  ................... ................... ...................Z Z Z ! Z Z " * Z Z
172.101___________ Z Z Z Z Z Z Z Z
172.200 .............     ZL”
172.202 __________ :.!? 7 V
172.204 ......- . Z Z Z Z Z Z Z Z Z Z Z
172.304 ..................  z z z z r . z
172.400 ’......... ........ ..........; . ; . ; ; . ; ; z : z : z
172.406 ...........Z
173.1 ___ _______________
173.27 ______ _____
173.115 _______ Z Z  ..............
173.240 _______ .........
821.30 ________ Z ...............
821.33 .............

S u b je c t  M a t te r  I n d e x — C o n tin u e d  
(Current as o f March 31. 1994)

...................................... . 90-25 & 90-27  Gabbert; 9 1 -6  Watts Agricultural Aviation.

.....------.-------- -----------  92-73 Wyatt.
.......................................  92-73 Wyatt. 1
------------------ .............. 92-3  Park.
•--------- —------- *....... -  90-15 Playter; 91-12 & 91-31 Terry & Menne; 9 2 -8  Watkins; 92-40

Wendt; 92—48 USAir; 92—49 Richardson & Shimp; 92-47  Corn
wall; 92-70  USAir; 9 3 -9  Wendt; 93-17 Metcalf; 93-18  Westair 
Commuter, 93—29 Sweeney.

.............................. ......... 91-8  Watts Agriculture Aviation; 92-10  Flight Unlimited; 94-4
Northwest Aircraft Rental.

......... —  .........  91-29  Sweeney.

.................. —  ................  91-29  Sweeney.
-------- ------------ --------- 91-12 & 91-31 Terry & Menne; 9 2 -8  Watkins; 9 2 -40  Wendt; 92-49

Richardson & Shimp; 9 3 -9  Wendt.
..... —— ........................... 90-15  Playter; 92—47 Cornwall; 93—17 Metcalf.

................... . 91-12 & 91-31 Terry & Menne; 9 2 -8  Watkins.
....------....------- ---------  9 1 -8  Watts Agricultural Aviation.
...... ~~— ...........- .......... 90-19  Continental Airlines; 90-20  Degenhardt; 91-4  (Airport Oper

ator); 91—58 (Airport Operator).
...................................... -  90-12 & 90—19 Continental Airlines; 91—4 (Airport Operator); 91—

18 (Airport Operator); 9 1 -4 0  (Airport Operator); 91-41 (Airport 
Operator); 91—58 (Airport Operator).

- ....................................  90-24 Bayer; 92-58 Hoedl. _
................- ...................... 89-5  Schultz; 90-10  Webb; 90-22 Degenhardt; 90-23 Broyles; 9 0 -

26 & 90-43 Waddell; 90-*33 Cato; 90-39 Hart; 9 1 -3  Lewis; 91-10 
Graham; 91-30  Trujillo; 91-38  Esau; 91-53 Koller; 92-32 
Barnhill; 92-38 Cronberg; 92-46  Sutton-Sautter; 92-51 Koblick; 
92-59  Petek-Jackson; 94—5 Grant.

............ ........•—...........  90-12, 90-18, 90-19, 91-2  & 91—9 Continental Airlines; 91-33
Delta Air Lines; 91—54 Alaska Airlines; 91—55 Continental Air
lines; 92-13 & 94—1 Delta Air Lines.

...... ........... — ...............-  90-18  & 90—19 Continental Airlines. » ~

......- .................. ...... 90-23 Broyles; 90-26 Waddell; 91-3  Lewis; 92-46  Sutton-Sautter

..............—.....—.—...... 90-12 & 90—19 Continental Airlines; 90—37 Northwest Airlines

....... ........................ 90-18  Continental Airlines.

........ ..... ........... . 92-48  & 92-70  USAir.
................ ....................... 92-37 Giuffrida.
■............ - ............ .......... . 92—37 Giuffrida.
................. ................. 90-12  Continental Airlines.
------- --------------......... 92-37  Giuffrida.
................................. .....  94—3 Valley Air.
...................... .— .......... 92-10  Flight Unlimited; 9 4 -3  Valley Air.
--------- — ......— ........ 90-21  Carroll.
......................................  94—3 Valley Air.
...........  .........-— ......... 9 4 -3  Valley Air; 94-3  Valley Air.
...... ....... ........................ 94—3 Valley Air.
..... ............................. . 90-11 Thunderbird Accesories.
.....................................« 94-2  Woodhouse.
....................................... 90-11  Thunderbird Accessories.
....................................... 90—12 & 90—19 Continental Airlines; 90—37 Northwest Airlines.
................... ...................  92-10  Flight Unlimited.
....... ............................... 90-22  USAir.

... 92—76 Safety Equipment. 

... 92-77  T a .

... 92-77  T Q .

... 92-77  T Q .

... 92-77 TO .

... 92-77  T Œ  

... 92-77  T O .

... 92-77  TO .

... 92-77  TO .

... 92-77  T O .

... 9 2 -77  T O .

... 92-77  T a .

... 92-77  T Œ  

... 92-77  TO .

... 92-73 Wyatt.

... 90-21 Carroll.

5 U.S.C.:
Statutes



22204 Federal Register /  Vol. 59, No. 82 /  Friday, April 29, 1994 / Notices

504 ..........................

552 ............. ........... .
554 .................... .
556 ».......................
557 ....... ..................

11 U.S.C.:
362 ..........................

28 U.S.C.:
2412.......... :....... ;
2462 ............ ..........

49 U.S.C. App.:
1301(31) (operate) 

(32)(person) ..
1356 .............. ......;.
1357 .......................

1421 ........................
1429 ...... .................
1471 ............ .

1475

1486
1809

D igests

(Current as of March 31,1994)
The digests of the Administrator’s 

final decisions and orders are arranged 
by order number, and briefly summarize 
key points of the decision. The 
following compilation includes all final 
decisions and orders issued by the 
Administrator from January 1,1994, to 
March 31,1994. The FAA will publish 
noncumulative supplements to these 
digests on a quarterly basis (i.e .,
January, April, July, and October of each 
year).

These digests do not constitute legal 
authority, and should not be cited or 
relied upon as such. The digests are not 
intended to serve as a substitute for 
proper legal research. Parties, attorneys, 
and other interested persons should 
always consult the full text of the 
Administrator’s decisions before citing 
them in any context.

In the Matter of Delta Air Lines, Inc., Order 
No. 94-1 (2/18/94).

U nauthorized  A ccess. The law judge’s 
finding that Respondent did not violate 
Section V. A.2 of the Air Carrier 
Standard Security Program is reversed.

In the Matter of Mary Woodhouse, Order 
No. 94-2  (3/10/94).

D uty o f H ot A ir B alloon R epairm an. 
The law judge’s finding that Respondent 
violated the Federal Aviation 
Regulations when she certified a hot air

Subject M atter Index— Continued
{Current as of March 31, 19941

.. 90-17  Wilson; 91-17  & 92-71 KDS Aviation; 92-74 , 93-2  & 93-9 
Wendt; 93-29 Sweeney.

.. 90-12 , 90-18 & 90-19  Continental Airlines; 9 3 -10  Costello.

.. 90-18  Continental Airlines; 90-21 Carroll.

.. 90-21 Carroll; 91—54 Alaska Airlines.

.. 9 0 -20  Degenhardt; 90-21 Carroll; 90-37 Northwest Airlines.

~ 9 1 -2  Continental Airlines.

.. 9 3 -1 0  Costello.

.. 90-21 Carroll.

.. 9 3 -18  Westair Commuter.

.. 9 3 -18  Westair Commuter.
90-18  & 90-19, 91-2  Continental Airlines.

.. 90-18, 90-19  & 91-2  Continental Airlines; 91—41 [Airport Opera
tor); 91—58 [Airport Operator).

.. 92-10  Flight Unlimited; 92-48  USAir; 9 2 -7 0  USAir, 9 3 -9  Wendt.

.. 92-73  Wyatt.

.. 8 9 -5  Schultz; 90-10  Webb; 9 0 -20  Degenhardt; 90-12, 90-18 & 90- 
19 Continental Airlines; 90-23 Broyles; 90-26  A 90-43  Waddell; 
90-33  Cato; 90-37 Northwest Airlines; 90-39  Hart; 91-2  Con
tinental Airlines; 91-3  Lewis; 91-18  [Airport Operator); 91-53 
Koller, 9 2 -5  Delta Airlines; 9210 Flight Unlimited; 92—46 Sutton- 
Sautter; 92-51 Koblick; 92-74  Wendt; 9 2 -76  Safety Equipment.

.. 9 0 -20  Degenhardt; 90-12 Continental Airlines; 90-18 , 90-19  & 91-
1 Continental Airlines; 91-3  Lewis, 91-18  [Airport Operator).

.. 90-21 Carroll.

.. 92-77  TCI.

balloon as airworthy with unauthorized 
fuel manifolds is affirmed. Respondent 
should have questioned the owner, the 
manufacturer, or the FAA concerning 
the origin of the fuel manifolds when 
the aircraft manual, maintenance log, 
and type certificate data sheet contained 
no information on fuel manifolds. 
However, the law judge’s finding that 
Respondent violated the regulations by 
certifying the balloon as airworthy with 
unauthorized fuel tanks is reversed 
because Complainant failed to establish 
the number of fuel tanks authorized by 
the balloon’s type design.

In the Matter of Valley Air Services, Inc., 
Order No. 94-3 (3/10/94).

E xp ert T estim ony. The law judge 
erred to the extent he used a simple 
credibility test to evaluate the expert 
testimony in this case. Expert testimony 
is not evaluated on the basis of its 
credibility but on its logic, depth, and 
persuasiveness.

F a ilu re o f Proof. Complainant failed 
to bear its burden of proving that 
Respondent violated the regulations 
when it welded the cracked spinners on 
its Piper Chieftain aircraft.

In the Matter of Northwest Aircraft Rental 
Inc., Order No. 94—4 (3/10/94).

Im p ea ch m en t o f W itnesses. A written 
summary of the informal conference 
was admissible for the limited purpose 
of impeachment.

F in a n cia l H a rdship . Where 
Respondent did not raise the issue of 
financial hardship at the hearing, it 
failed to preserve the matter for 
consideration oh appeal. Respondent 
did not show that the evidence of 
financial hardship that he sought to 
introduce on appeal was not available 
during the hearing.

In the Matter of Merritt A. Grant, Order No.
94-5  (3/10/94).

F a ilu re to F ile  T im ely  A nsw er. The 
law judge did not err in dismissing 
Respondent’s request for hearing on the 
ground that Respondent failed to file a 
timely answer.

San ction . A $1,000 civil penalty is 
deemed appropriate under the new 
sanction policy where Respondent 
attempted to bring an unloaded firearm 
with accessible ammunition and two 
hunting knives on an aircraft.

In the Matter of Raymond B. Strohl, Order 
No. 9 4 -6  (3/10/94).

R equest fo r  H earin g C on stru ed  to 
C over Instant C ase. Respondent’s 
request for hearing, which technically 
covered only a separate civil penalty 
action, is construed as a timely request 
for hearing in the instant case as well. 
Respondent did not apparently 
understand that there were two civil 
penalty actions brought against him. His 
confusion was understandable, given 
that the notices and proposed notices of 
proposed civil penalty in the two cases
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were so strikingly similar. Complainant 
is granted 30 days from the date of 
service of this order to file a complaint.

In the Matter of Eric Hereth, Order No. 9 4 -
7 (3/10/94).

U ntim ely C om plaint. Where the 
request for hearing and the final notice 
of proposed civil penalty were 
withdrawn, and a complaint was 
subsequently filed without the 
withdrawn documents being reissued, 
the complaint was not untimely filed. 
The withdrawn request for hearing and 
the final notice of proposed civil 
penalty were necessarily reactivated and 
refiled with the complaint, or the 
complaint would have been null.

Jurisdictional B ar. An untimely 
complaint is not a jurisdictional bar to 
a civil penalty action. An untimely 
complaint may be excused upon a 
finding of good cause.

la the Matter o f Raul Nunez, Order No. 94—
8 (3/10/94).

Failure to F ile  A nsw er. Respondent 
did not show good cause for his failure 
to file an answer to the complaint. The 
law judge’s dismissal of Respondent’s 
request for hearing is affirmed.

In the Matter of B&G Instruments, Order 
No. 94-9 (3/29/94).

W ithdrawal o f  A p p ea l. Complainant 
withdrew its notice of appeal fom the 
initial decision. Complainant’s appeal is 
dismissed.

In the Matter of John G. Boyle, Order No.
94-10 (3/29/94).

W ithdrawal o f  A p p ea l. Complainant 
withdrew its notice of appeal fom the 
initial decision. Complainant’s appeal is 
dismissed.
Com mercial R eporting S erv ices o f  th e  
Adm inistrator's Civil P enalty  D ecision s  
and O rders

In June 1991, as a public service, the 
FAA began releasing to commercial 
publishers the Administrator’s decisions 
and orders in civil penalty cases. The 
goal was to make these decisions and 
orders more accessible to the public.
The Administrator’s decisions and 
orders in civil penalty cases are now 
available in the following commercial 
publications:
Avlex, published by Aviation Daily,

1156 15th Street, NW., Washington,
DC 20005, (202) 822-4669; and 

Civil Penalty Cases Digest Service, 
published by Hawkins Publishing 
Company, Inc., P.O. Box 480, Mayo, 
MD 21106, (410) 798-1677, and 

Federal Aviation Decisions, Clark 
Boardman Callaghan, 50 Broad Street 
East, Rochester, NY 14694, (716) 546- 
1490.

The decisions and orders may be 
obtained on disk from Aviation Records, 
Inc., P.O. Box 172, Battle Ground, WA 
98604, (206) 896-0376. Aeroflight 
Publications, P.O. Box 854,433 Main 
Street, Gruver, TX 79040, (806) 733- 
2483, is placing the decisions of CD- 
ROM. Finally, the Administrator’s 
decisions and orders in civil penalty 
cases are available on the following 
computer databases: CompuServe;
Fedix; and Genie.

The FAA has stated previously that - 
publication of the subject-matter index 
and the digests may be discontinued 
once a commercial reporting service 
publishes similar information in a 
timely and accurate manner. No 
decision has been made yet on this 
matter, and for the time being, the FAA 
will continue to prepare and publish the 
subject-matter index and digests.
FA A  O ffices

Hie Administrator’s decisions and 
orders, indexes, and digests are 
available for public inspection and 
copying at the following location in 
FAA headquarters: FAA Hearing 
Docket, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., room 924A, Washington, 
DC 20591; (202) 267-3641.

These materials are also a available at 
all FAA regional and center legal offices 
at the following locations:
Office of the Assistant Chief Counsel for 

the Aeronautical Center (AMC-7), 
Mike Monroney Aeronautical Center, 
6500 South MacArthur, Oklahoma 
City, OK 73125; (405) 680-3296.

Office of the Assistant Chief Counsel for 
the Alaskan Region (AAL-7), Alaskan 
Region Headquarters, 222 West 7th 
Avenue, Anchorage, AL 99513; (907) 
271-5269.

Office of the Assistant Chief Counsel for 
the Central Region (ACE-7), Central 
Region Headquarters, 601 East 12th 
Street, Federal Building, Kansas City, 
MO 64106; (816) 426-5446.

Office of the Assistant Chief Counsel for 
the Eastern Region (AEA-7), Eastern 
Region Headquarters, JFK 
International Airport, Fitzgerald 
Federal Building, Jamaica, NY 11430; 
(718) 553-1035.

Office of the Assistant Chief Counsel for 
the Great Lakes Region (AGL-7), Great 
Lakes Region Headquarters, O’Hare 
Lake Office Center, 2300 East Devon 
Avenue, Des Plaines, IL 60018; (708) 
294-7108.

Office of the Assistant Chief Counsel for 
the New England Region (ANE-7), 
New England Region Headquarters, 12 
New England Executive Park, 
Burlington, MA 01803; (617) 273- 
7050.

Office of the Assistant Chief Counsel for 
the Northwest Mountain Region 
(ANM-7), Northwest Mountain 
Region Headquarters, 18000 Pacific 
Highway South, Seattle, WA 98188; 
(206) 227-2007.

Office of the Assistant Chief Counsel for 
the Southern Region (ASO-7), 
Southern Region Headquarters, 1701 
Columbia Avenue, College Park, GA 
30337; (404) 305-5200.

Office of the Assistant Chief Counsel for 
the Southwest Region (ASW-7), 
Southwest Region Headquarters, 4400 
Blue Mound Road, Fort Worth, TX 
76193; (817) 624-5707.

Office of the Assistant Chief Counsel for 
the Technical Center (ACT-7),
Federal Aviation Administration 
Technical Center, Atlantic City 
International Airport, Atlantic City,
NJ 08403; (609) 485-7087.

Office of the Assistant Chief Counsel for 
the Western-Pacific Region (AWP-7), 
Western-Pacific Region Headquarters, 
15000 Aviation Boulevard, 
Hawthorne, CA 90261; (310) 297- 
1270.
Issued in Washington, DC on April 18,

1994.
Daniel J. Peterson,
Special Counsel and D irector o f Civil Penalty
A djudications.
(FR Doc. 94—10296 Filed 4 -28-94 ; 8:45 am]
BILLING CODE 4910-13-M

[Summary Notice No. P E -94-16]

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions.

SUMMARY: Pursuant to FAA's rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption (14 CFR part 11), this 
notice contains a summary of certain 
petitions seeking relief from specified 
requirements of the Federal Aviation 
Regulations (14 CFR chapter I), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
DATES: Comments on petitions received 
must identify the petition docket
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number involved and must be received 
on or before May 18,1994.
ADDRESSES: Send comments on any 
petition in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attn: Rule Docket (AGC-
200), Petition Docket No. _____ _ ,  800
Independence Avenue SW.,
Washington, DC 20591.

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-200), room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue SW., 
Washington, DC 20591; telephone (202) 
267-3132.
FOR FURTHER INFORMATION CONTACT:
Mr. Frederick M. Haynes, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591; 
telephone (202) 267-3939.

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part 11).

Issued in Washington, DC, on April 20, 
1994.
Donald P. Byrne,
A ssistant C hief Counsel fo r  Regulations. 

D isp ositions o f  P etition s

D ocket N o .: 26721.
P etitio ner: Mr. William C. Keil.
S ectio n s o f th e FA R  A ffected : 14 CFR 

135.63(a)(4) & subparts E, Q, & H of part 
135.

D escription  o f R elie f S o u g h t/ 
D isposition : To extend Exemption No. 
5450 to continue to permit member 
airlines and other similarly situated 
commuter air carriers to train, check, 
and qualify the crewmembers under 
§§ 121.681 and 121.683; subparts N and 
O; and appendixes E, F, and H, of part 
121.

Grant, April 11,1994, Exemption No. 
5450A.

D ocket N o .: 27282.
P etitio ner: Flight Training 

International, Inc.
S ectio n s o f th e FA R  A ffected : 14 CFR 

121.411(a)(2), (3) and (b)(2), 121.413(b), 
(c), and (d), and Part 121, Appendix H

D escription  o f R elie f S o u g h t/ 
D isposition : To permit FTI, without 
holding an air carrier operating 
certificate, to train the certificate 
holder’s pilots and flight engineers in 
initial, transition, upgrade, differences, 
and recurrent training in approved 
simulators and in airplanes without 
FTI’s instructor approved simulators 
and in airplanes without FT'i’s 
instructor pilots meeting all the 
applicable training requirements of

subpart N and the employment 
requirements of appendix H of part 121.

Grant, 3/31/94, Exemption No. 5868.
D ocket N o .: 27341.
P etitio ner: United Airlines.
S ectio n s o f th e FA R  A ffected : 14 CFR 

121.417(C)(2)(i)(A).
D escription  o f R elie f S ou ght: To 

permit UAL to conduct flight operations 
with flight attendants who have been 
trained in the emergency mode of door 
operation but not in the normal mode of 
door operation.

Denial, 4/11/94, Exemption No. 5867.
D ocket N o .: 27636.
P etitio ner: Airbus Industrie.
S ectio n s o f th e FA R  A ffected : 14 CFR 

25.785(d), 25.813(b), 25.857(e), and 
25.1447(c).

D escription  o f R elie f S ou ght: To 
permit carriage of noncrewmembers on 
an all-freighter airplane.

Grant, 3/30/94, Exemption No. 5864.
D ocket N o .: 27680.
P etitio ner: American Airlines, Inc.
S ectio n s o f th e FA R  A ffected : 14 CFR 

93.123.
D escription  o f R elie f S o u g h t/ 

D isposition : To allocate landing and 
takeoff slots at O’Hare International 
Airport.

Grant, 4/1/94, Exemption No. 5865. 
(FR Doc. 94-10282 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILUNG CODE 4910-13-M

[Summary Notice No. P E -94-15]

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions.

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption (14 CFR part 11), this 
notice contains a summary of certain 
petitions seeking relief from specified 
requirements of the Federal Aviation 
Regulations (14 CFR chapter I), 
disposition of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of infonnation in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
DATES: Comments on petitions received 
must identify the petition docket 
number involved and must be received 
on or before May 18,1994.

ADDRESSES: Send comments on any 
petition in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attn: Rule Docket (AGC- 
200), Petition Docket No. - 800
Independence Avenue, SW., 
Washington, DC 20591.

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-200), room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington, DC 20591; telephone 9202) 
267-3132.
FOR FURTHER INFORMATION CONTACT: Mr. 
Frederick M. Haynes, Office of 
Rulemaking (ARM—1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-3939.

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR part 11).

Issued in Washington, DC, on April 18, 
1994.
Donald P. Byrne,
A ssistant C hief Counsel fo r  Regulations. 

P etitio n s  fo r Exem ption

D ocket N o .: 27609.
P etitio ner: Mr. Mark Shannon.
S ectio n s o f th e FA R  A ffected : 14 CFR 

91.9 and 91.531.
D escription  o f R elie f S o u gh t/ 

D isposition: To permit operation of 
Cessna Citation 500 series aircraft 
with only one pilot, although the 
aircraft is certified under part 25. 

D ocket N o .: 27612.
P etitio ner: United Airlines. ^
S ectio n s o f  th e FA R  A ffected : 14 CFR 

121.411(a)(6).
D escription  o f R elief S o u gh t/ 

D isposition: To permit Captain Larry 
Walters, an experienced Boeing 767/ 
757 Check Airman who has lost his 
medical certification, to continue to 
serve United Airlines and the Federal 
Aviation Administration as a Check 
Airman and Aircrew Program 
Designee in 767/757 simulators and to 
conduct line checks from the 
observer’s seat in United 767/757 
aircraft.

D ocket N o .: 27621.
P etitio ner: Aerial Productions, Inc. 
S ectio n s o f th e FA R  A ffected : 14 CFR 

21.191(d).
D escrip tion  o f R elie f S ou ght: To allow 

the petitioner to use an Antonov An- 
2 to transport and discharge 
parachutists for the purpose of 
jumping, parachute jump training, 
and parachute jump demonstrations 
and promotions.
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D ocket N o .: 27622.
Petitioner. Mr. James C. Rosater.
Sections o f  th e FA R  A ffected : 14 CFR 

121.383(c).
D escription o f  R elie f S ou ght: To allow 

the petitioner to serve as pilot in part 
121 air carrier operations after his 
60th birthday.

Docket N o .: 27629.
Petitioner: Mr. Jimmy E. Banks.
Sections o f  th e FAR Affected: 14 CFR 

121.383(c).
D escription o f  R elie f S o u gh t/ 

D isposition: To permit the petitioner 
to serve as a pilot in part 121 air 
carrier operations after his 60th 
birthday.

Dispositions o f  P etition s

Docket N o .: 23869.
Petitioner: Relative Workshop, Inc.
Sections o f th e FA R  A ffected : 14 CFR 

105.43(a).
D escription o f  R elie f S o u gh t/ 

D isposition: To amend Exemption No. 
4943B to allow a one-time waiver to 
the adult student volunteer parachute 
jumper requirement. This amendment 
seeks to allow Mt. John Pounds, a 16- 
year-old minor, diagnosed with 
terminal cancer, to fulfill his ultimate 
wish to skydive.

Grant, M arch 30,1994, E xem ption  No. 
4943C

Docket N o .: 25789.
Petitioner: Martin Aviation, L.P.
Sections o f  th e FA R  A ffected : 14 CFR 

43.3(g).
D escription o f  R elie f S ou ght: To extend 

Exemption No. 5202 to enable the 
petitioner to continue to have its 
pilots perform the preventive 
maintenance function of removing 
aircraft passenger seats or installing 
approved stretchers in the aircraft it 
operates in air carrier service when 
certified mechanics are not available.

Grant, April 1,1994, Exemption No. 
5202B

Docket N o .: 26349.
Petitioner: Vocational Industrial Clubs 

of America.
Sections o f  the FAR Affected: 14 CFR 

147.21.
D escription o f R elie f S o u gh t/

D isposition: To extend Exemption No 
2597A co continue to permit students 
in aviation maintenance technician 
schools that are certificated under the 
provisions of part 147 to participate in 
the petitioner’s airframe and 
powerplant aviation skill competition 
at both state and national levels 
without the student or school being in 
violation of the FAR.

Grant, March 31,1994, Exemption No. 
5297B

Docket N o .: 26538.

P etitioner: A. C. E. Flyers, Inc. d/b/a Jay 
Hawk Air.

Sections o f  the FAR Affected: 14 CFR 
43.3(g).

D escription o f R elie f S ou ght: To extend 
the termination date of Exemption 
5430 to continue to allow properly 
trained pilots, employed by the 
petitioner, to change the seating 
configuration by removing and 
replacing aircraft passenger seats 
when certified mechanics are not 
available.

Grant, March 28,1994, Exemption No. 
5430A

D ocket N o .: 26741.
P etitioner: Pacific Wing, Inc.
Sections o f  the FAR Affected: 14 CFR 

43.3(g).
D escription  o f  R elie f S ou ght: To extend 

Exemption No. 5445 to continue to 
allow properly trained pilots 
employed by the petitioner to remove 
and reinstall cabin seats on the 
aircraft it operates when certified 
mechanics are not available.

Grant, April 1,1994, Exemption No. 
5445A

Docket No.: 27405.
P etitio n er British Airways.
Sections o f  the FAR Affected: 14 CFR

129.18.
Description o f  R elief Sought: To extend 

the termination date of Exemption No.
5798 which permits the petitioner to 
operate Concord Aircraft that are not 
equipped with an approved TCASII- 
traffic alert and collision avoidance 
system.

Grant, April 1,1994, Exemption No. 
5799A

D ocket N o .: 27435.
P etitioner: Air France.
Sections o f  the FAR Affected: 14 CFR

129.18.
Description o f  R elief Sought: To extend 

the termination date of Exemption No.
5799 which permits the petitioner to 
operate Concord Aircraft that are not 
equipped with an approved TCAS II- 
traffic alert and collision avoidance 
system.

Grant, April 1,1994, Exemption No. 
5799A

Docket No.: 27535.
P etitioner: Aeroflot Russian 

International Airlines.
Sections o f  the FAR Affected: 14 CFR

129.18.
D escription  o f  R elie f S o u gh t/

D isposition: To amend Exemption No. 
5823 to permit the deadline specified 
in condition number 1 be amended to 
April 25,1994. Exemption No. 5823 
allows the petitioner to operate 
certain aircraft not equipped with an 
approved/TCASII-Traffic alert and 
collision avoidance system after 
December 30,1993.

Denial, March 30,1994, E xem ption  N o. 
5823A

D ocket No. :2 7563.
P etitioner: Air Ukraine Airline.
Sectio ns o f th e FA R  A ffected : 14 CFR 

129.18
D escription o f R elie f S ought: To amend 

Extension No. 5824 to extend the 
termination date from February 20, 
1994, to June 30,1994. Extension No. 
5824 permits the petitioner to operate 
certain aircraft not equipped with an 
approved TCAS Il-traffic alert and 
collision avoidance system in the 
United States after December 30,
1993,

Denial, March 30, 1994, Exemption No. 
5824A

(FR Doc. 94-10290 Filed 4-28-94 ; 8:45 ami
BILLING CODE 4S10-13-M

Aviation Rulemaking Advisory 
Committee; General Aviation and 
Business Airplane Issues; Accelerated 
Stalls Working Group—New Task

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of new task assignment 
for the Accelerated Stalls Working 
Group.

SUMMARY: Notice is given of a new task 
assignment to the Aviation Rulemaking 
Advisory Committee (ARAC) 
Accelerated Stalls Working Group. This 
notice informs the public about that 
activities of the ARAC on general 
Aviation and Business Airplane issues. 
FOR FURTHER INFORMATION CONTACT:
Mr. John Colomy (ACE-110), Assistant 
Executive Director for GABA issues. 
Small Airplane Directorate, 601 E. 12th 
Street, Kansas City, Missouri 64106; 
telephone (816) 426-6930. 
SUPPLEMENTARY INFORMATION: A Notice 
of Proposed Rulemaking (NPRM) on 
Accelerated Stalls was published on 
June 7,1993, Notice No. 93-5 (58 FR 
32034), and the comment period closed 
on September 7,1993. As a result of 
discussions at the February 8,1994, 
ARAC meeting, the FAA decided that 
the Accelerated Stalls Working Group 
should review and dispose of the 
comments received on the NPRM. 
Specifically, the Accelerated Stalls 
Working Group task is as follows:
T a sk

Review the comments received in 
response to the Accelerated Stalls 
Notice of Proposed Rulemaking, Notice 
No. 93-5 (58 FR 32034, June 7,1993). 
Recoihmend a disposition of those 
comments to the FAA. Develop 
appropriate regulatory documents to
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support the recommended disposition) 
(for example, Final Rule, Supplemental 
Notice of Proposed Rulemaking, or 
withdrawal).

Reports

The working group chair should 
develop and present the following to the 
ARAC:

1. A work plan for completion of the 
task, including the rationale.

2. A detailed conceptual presentation.
3. A briefing on the recommendation.
4. A task status report at each 

meeting.

Composition

The Accelerated Stalls Working 
Group is composed of experts from 
those organizations having an interest in 
the task. A working group member need 
not be a representative of one of the 
organizations of the ARAC. An 
individual who has expertise in the 
subject matter and wishes to become a 
member of the working group should 
write to the person listed under the 
caption FOR FURTHER INFORMATION 
CONTACT expressing that desire, 
describing his or her interest in the task, 
and stating the expertise he or she 
would bring to the working group. The 
request will be reviewed with the 
Assistant ARAC chair for GABA issues 
who will advise the individual whether 
or not he/she is accepted as a member 
of the working group.

The Secretary of Transportation 
determined that the ARAC is necessary 
and in the public interest. The ARAC 
permits the Secretary of Transportation 
to complete duties imposed on the FAA 
by law. Meetings of the full ARAC will 
be open to the public except as 
authorized by section 10(d) of the 
Federal Advisory Committee Act. 
Accelerated Stalls Working Group 
meetings will not be open to the public, 
except to the extent that individuals 
with an interest and expertise are 
selected to participate. Working group 
meetings will not be announced to the 
public.

Issued in Kansas City, Missouri on April 
25 ,1994.
John R. Colomy,
A ssistant Executive D irector fo r  General 
Aviation and Business A irplane Issues, 
A viation Rulem aking Advisory Committee.
(FR Doc. 94-10286 Filed 4 -2 6 -9 4 ; 8:45 ami 
BILLING CODE 4910-13-M

RTCA, Inc.; Special Committee 182 
Second Meeting, Notice of Meeting; 
Minimum Operational Performance 
Standards (MOPS) for an Avionics 
Computer Resource (ACR)

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C., Appendix I), notice 
is hereby given for Special Committee 
182 meeting to be held June 7-8, 
starting at 9 a.m. The meeting will be 
held at the RTCA Conference Room, 
1140 Connecticut Avenue NW., suite 
1020, Washington, DC 20036.

The agenda for this meeting is as 
follows: (1) Chairman’s introductory 
remarks; (2) Review and approval of 
meeting agenda; (3) Review and 
approval of minutes from first meeting 
held March 8—9,1994; (4) Discuss ACR 
Principles of Operation; (5) Enumerate 
services to be provided by the ACR 
platform; (6) Reports on related 
activities: (a) AEEC APEX (Application 
Executive) (b) AEEC IMA (Integrated 
Modular Avionics) Certification Task 
Force; (7) Discuss "Pre-Qualification” 
benefits and develop proposed method; 
(8) Recommend revisions to SC-182 
Terms of Reference; (9) Other business; 
(10) Date and place of next meeting.

Attendance is open to the interested 
public but limited to space availability. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, 1140 Connecticut Avenue, 
NW., Suite 1020, Washington, DC 
20036; (202) 833—9339. Any member of 
the public may present a written 
statement to the committee at any time.

Issued in Washington, DC, on April 19, 
1994.
Joyce J. Gillen,
D esignated O fficer.
{FR Doc. 94^10285 Filed 4 -2 8 -9 4 ; 8:45 ami 
BILUNG CODE 4910-13-M

Intent To Rule on Application To 
Impose and Use the Revenue from a 
Passenger Facility Charge (PFC) at 
Pocatello Regional Airport, Pocatello, 
ID

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application.

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use the 
revenue from a PFC at Pocatello 
Regional Airport under the provisions of 
the Aviation Safety and Capacity

Expansion Act of 1990) (Pub. L. 101- 
508) and part 158 of the Federal 
Aviation Regulations (14 CFR part 158). 
DATES: Comments must be received on 
or before May 31,1994.
ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: J. Wade Bryant, Manager, 
Seattle Airports District Office, SEA- 
ADO, Federal Aviation Administration, 
1601 Lind Avenue SW., suite 250, 
Renton, WA 98055-4056.

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mr. Len 
Nelson, Airport Manager, at the 
following address: City of Pocatello, 
P.O. Box 4169, Pocatello, ID 83205.

Air carriers and foreign air carriers 
may submit copies of written comments 
previously provided to Pocatello 
Regional Airport under § 158.23 of part 
158.
FOR FURTHER INFORMATION CONTACT:
Ms. Sandra M. Simmons, (206) 227- 
2656; Seattle Airports District Office, 
SEA—ADO; Federal Aviation 
Administration; 1601 Lind Avenue SW., 
suite 250, Renton, WA 98055-4056. The 
application may be reviewed in person 
at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application to impose 
and use the revenue from a PFC at 
Pocatello Regional Airport under the 
provisions of the Aviation Safety and 
Capacity Expansion Act of 1990 (Title 
IX of the Omnibus Budget 
Reconciliation Act of 1990) (Pub. L. 
101-508) and part 158 of the Federal 
Aviation Regulations (14 CFR part 158).

On April 7,1994, the FAA 
determined that the application to 
impose and use the revenue from a PFC 
submitted by the city of Pocatello was 
substantially complete within the 
requirements of § 158.25 of part 158. 
The FAA will approve or disapprove the 
application, in whole or in part, no later 
than July 7,1994.

The following is a brief overview of 
the application.

L evel o f th e P rop osed  P FC : $3.00.
P rop osed  C harge E ffectiv e D ate: 

September 1,1994.
P rop osed  C harge E xpiration  D ate: 

March 1, 2002.
Total E stim ated  P FC  R ev en u e: 

$400,000.00.
B rie f D escription  o f  P roposed  

P roject(s): Im po se &• U se P rojects: 
Equipment purchase of a snow blower/ 
broom (combined as one unit) and a 
passenger lift device; Terminal building 
expansion and remodeling.

im p o se o n ly  P roject: Pavement 
rehabilitation The pavement
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rehabilitation project was originally 
submitted as impose and use. The 
change of status was made on March 17, 
1994, by the Pocatello Airport. They 
notified the air carriers by letter and 
comments will be accepted during the 
Federal Register comment period.

Class o r C lasses A ir C a rrier W hich th e  
Public A gen cy  H as R eq u ested  N ot B e  
R equired To C ollect P FC s: Air Taxi/ 
Commercial Operators using aircraft 
with less than twenty seats, and a 
maximum payload capacity of less than 
6,000 pounds.

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT and at the FAA 
regional Airports office located at: 
Federal Aviation Administration, 
Northwest Mountain Region, Airports 
Division, ANM-600,1601 Lind Avenue 
SW., suite 540 Renton, WA 98055-4056.

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at the Pocatello 
Regional Airport.

Issued in Renton, Washington on April 7, 
1994.
David A. Field,
Manager, Planning, Programming and  
Capacity Branch, Northwest Mountain 
Region.
1FR Doc. 94-10280 Filed 4 -2 8 -9 4 ; 8:45 am] 
BILLING CODE 4910-13-M

Passenger Facility Charge (PFC) 
Approvals and Disapprovals
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Monthly Notice of PFC 
Approvals and Disapprovals. In March 
1994, there were four applications 
approved.

SUMMARY: The FAA publishes a monthly 
notice, as appropriate, of PFC approvals 
and disapprovals under the provisions 
of the Aviation Safety and Capacity 
Expansion Act of 1990 (Title IV of the 
Omnibus Budget Reconciliation Act of 
1990) (Pub. L. 101-508) and part 158 of 
the Federal Aviation Regulations (14 
CFR part 158). This notice is published 
pursuant to paragraph d of § 158.29.
PFC Applications Approved

Public A gen cy : City of Pullman, 
Pullman, Washington. ■ _

A pplication N u m b er: 94—01-C-00— 
PUW.

A pplication T yp e: Impose and Use 
PFC Revenue.

PFC L evel: $3.00.
Total A pp ro ved  N et P FC  R ev en u e: 

$169,288.

E arliest P erm issible C h a rge E ffective  
D ate: June 1,1994.

E stim ated  C harge E xpiration  D ate: 
January 1,1998.

C lass o f A ir C arriers N ot R eq uired  to 
C ollect P FC ’s : Air taxis defined as the 
carriage in air commerce of persons for 
compensation or hire as a commercial 
operator, but not an air carrier, on an 
“on-demand” basis with aircraft having 
a maximum seating capacity of less than 
20 passengers or a maximum payload 
capacity of less than 6,000 pounds.

D eterm ination : Approved Based on 
information submitted by the public 
agency, the FAA has determined that 
the proposed class accounts for less 
than 1 percent of Pullman-Moscow 
Regional Airport’s total annual 
enplanements.

B rie f D escription  o f  P rojects A pp ro ved  
fo r  C ollection a n d  U se: Runway 5/23 
rehabilitation, runway/taxiway signage, 
lighting upgrade, and safety area 
stabilization, master plan update, 
aircraft rescue and firefighting (ARFF) 
vehicle acquisition and stormwater 
pollution prevention plan development, 
modify ARFF building and expand 
general aviation ramp.

D ecision  D ate: March 22,1994.
FOR FURTHER INFORMATION CONTACT:
Mary Vargas, Seattle Airports District 
Office, (206) 227-2660.

P u blic A gen cy : Waterloo Municipal 
Airport Commission, Waterloo, Iowa.

A pplication  N u m b er: 94-01-C -00- 
ALO.

A pplication  T yp e: Impose and Use 
PFC Revenue.

P FC  L ev el: $3.00.
Total A pp ro v ed  N et P FC  R ev en u e: 

$637,000.
E arliest P erm issible C harge E ffective  

D ate: June 1,1994.
E stim ated  C harge E xpira tio n  D ate: 

June 1,1998.
C lass o f A ir C arriers N ot R eq u ired  to 

C o llect P FC ’s : None.
B rie f D escription  o f P rojects A pp ro v ed  

fo r  C ollection a n d  U se: Visual approach 
slope indicator relocation and security 
gate construction, snow removal 
equipment and ARFF self (contained) 
breathing apparatus, ARFF rapid 
intervention vehicle, runway end 
identification lights on runways 18, 6, 
and 24, precision approach path 
indicator on runway 12, and distance- 
to-go markers on runways 12/30,18/36, 
and 6/24, update airport layout plan, 
runway 12/30 paving overlay, 
installation of Part 139 airfield signs, 
snow removal equipment, new master 
plan, perimeter fence, terminal 
expansion and American with 
Disabilities Act upgrade, mobility 
impairments lifting device, overlay 
runway 18/36 (pavement study).

B rief D escription o f Project A pproved  
fo r  C ollection : Overlay runway 18/36 
(construction).

D ecision  D ate:March 29,1994.
FOR FURTHER INFORMATION CONTACT: Ellie 
Anderson, Central Region Airports 
Division, (816) 426-4728.

P u blic A gen cy : Potomac Highlands 
Airport Authority, Wiley Ford, West 
Virginia.

A pplication  N u m b er: 94-01-1-00- 
CBE.

A pplication  T y p e: Impose PFC 
Revenue.

P FC  L evel: $3.00.
Total A pp ro v ed  N et P FC  R ev en u e: 

$150,000.
E arliest P erm issible C harge E ffective  

D ate: July 1,1994.
E stim ated  C harge E xpiration  D ate: 

July 1,1999.
C lass o f  A ir C arriers N ot R eq u ired  to 

C ollect P FC ’s : Part 135 air taxi/ 
commercial operators filing FAA Form 
1800-31.

D eterm ination : Approved. Based on 
information submitted by the public 
agency, the FAA has determined that 
the proposed classes account for less 
than 1 percent of Cumberland Regional 
Airport’s total annual enplanements.

B rie f D escription  o f  P rojects A pp ro ved  
fo r  C ollection : 1995 terminal complex, 
phase 1,1996 terminal complex, phase 
1,1997 partial parallel taxiway, 1998 
taxi way C and D resurfacing, 1999 
runway 5/23 overlay/groove and light.

D ecision  D ate: March 30; 1994.
FOR FURTHER INFORMATION CONTACT: 
Robert Mendez, Washington Airports 
District Office, (703) 285-2570.

P u blic A gen cy : Kenton County 
Airport Board (Board), Covington, 
Kentucky.

A pplication  N u m b er: 94-01-C -00- 
CVG.

A pplication  T yp e: Impose and Use 
PFC Revenue.

P FC  L ev el: $3.00.
Total A pp ro v ed  N et P FC  R ev en u e: 

$20,737,000.
E arliest P erm issible C harge E ffective 

D ate: June 1,1994.
E stim ated  C harge E xpiration  D ate: 

September 1,1995.
C lass o f A ir C arriers N ot R eq u ired  to 

C ollect P FC ’s : Part 121 supplemental 
operators which operate at Cincinnati/ 
Northern Kentucky International 
Airport (CVG) without an operating 
agreement with the Board and enplane 
less than 1,500 passengers per year; and 
part 135 on-demand air taxis, both fixed 
wing and rotary.

D eterm ination : Approved. Based on 
information submitted by the public 
agency, the FAA has determined that 
the proposed classes account for less
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than 1 percent of CVG’s total annual 
enplanements.

B rief D escription o f  Projects A pproved 
fo r  Collection and Use: Noise 
compatibility and land use management 
measures, part 150 supplemental study 
and relating planning costs, monitoring 
equipment.

FOR FURTHER INFORMATION CONTACT: 
Peggy S. Kelley, Memphis Airports 
District Office, (901) 544—3495.

Issued in Washington, DC, on April 20, 
1994.
Donna Taylor,
Manager, Passenger Facility Charge Branch.

Cumulative List of PFC Applications Previously Approved

State, Application No., Airport, City Date approved Level of 
PFC

Total approved net 
PFC revenue

Earliest charge 
effective date

Estimated 
charge expira

tion date*

AldbdfUd*
92-01-l-OO-HSV. Huntsville Intl-Carl T Jones 

Field, Huntsville ........................................................... 03/06/1992 $3 19,002,366 06/01/1992 11/01/2008
92-02-U -00-H SV . Huntsville Intl-Carl T Jones 

Field, Huntsville ........................................................... 06/03/1993 3 0 09/01/1993 11/01/2008
92-01-C-OO-MSL. Muscle Shoals Regional, Mus

cle Shoals ..................................................................... 02/18/1992 3 100,000 06/01/1992 02/01/1995
Arizona:

92-01-C-OO-FLG. Flagstaff Pulliam, Flagstaff...... 09/29/1992 3 2,463,581 12/01/1992 01/01/2015
93-01-C-OO-YUM. Yuma MCAS/Yuma inter

national, Y u m a.............................................. ............... 09/09/1993 3 1,678,064 12/01/1993 06/01/2003
California:

92-01 -C-OO-ACV. Areata, Areata .............. .............. 11/24/1992 3 188,500 02/01/1993 05/01/1994
93-01-C -00-C IC . Chico Municipal, C hico.............. 09/29/1993 3 137,043 01/01/1994 06/01/1997
92-01-C -00-IY K . Inyokem, Inyokem.................. . 12/10/1992 3 127,500 03/01/1993 09/01/1995
93-01 -C-OO-LGB. Long Beach-Daughtery Field, 

Long Beach ................................................................... 12/30/1993 3 3,533,766 , 03/01/1994 03/01/1998
93-01-C-OO-LAX. Los Angeles International, Los 

A ngeles.......................................................................... 03/26/1993 3 360,000,000 07/01/1993 07/01/1998
93-01-C -00-M R Y . Monterey Pensinsula, Monte

rey .................................................................................... 10/08/1993 3 3,960,855 01/01/1994 06/01/2000
92-01-C-OO-OAK. Metropolitan Oakland Inter

national, Oakland......................................................... 06/26/1992 3 12,343,000 09/01/1992 05/01/1994
94-02-C -00-O A K . Metropolitan Oakland Inter

national, Oakland...................... .................................. 02/23/1994 3 8,999,000 05/01/1995 04/01/1995
93-01-1-00-O N T. Ontario International, Ontario ... 03/26/1993 3 49,000,000 07/01/1993 07/01/1998
92-01-C-OO-PSP. Palm Springs Regional, Palm 

Springs........................................................................... 06/25/1992 3 81,888,919 10/01/1992 11/01/2032
92-01-C-OO-SMF. Sacramento Metropolitan, 

Sacram ento................................................................... 01/26/1993 3 24,045,000 04/01/1993 03/01/1996
9 2 -0 1 -C -0 0 -S JC . San Jo se  International, San 

Jo se  ................................................................................ 06/11/1992 3 29,228,826 09/01/1992 08/01/1995
9 3 -0 2 -U -0 0 -S JC . San Jo se  International, San 

Jo se  ................................................................................ 02/22/1993 3 0 05/01/1993 08/01/1995
9 3 -0 3 -C -0 0 -S JC . San Jo se  International, San 

Jo se  ................................................................................ 06/16/1993 3 16,245,000 08/01/1995 05/01/1997
92-01-C-OO-SBP. San Luis Obispo County- 

McChesney Field, San Luis O bispo....................... 11/24/1992 3 502,437 02/01/1993 02/01/1995
92-01-C-OO-STS. Sonoma County, Santa Rosa .. 02/19/1993 3 110,500 05/01/1993 04/01/1995
91-01-l-OO-TVL. Lake Tahoe, South Lake Tahoe 05/01/1992 3 928,747 08/01/1992 03/01/1997

Colorado:
92-01 -C-OO-COS. Colorado Springs Municipal, 

Colorado Springs......................................................... 12/22/1992 3 5,622,00 03/01/1993 02/01/1996
92-01-C-OO-DVX. Driver International (new), 

Denver ............................................................................ 04/28/1992 3 2,330,734,321 07/01/1992 01/01/2026
93-01-C-OO-EGE. Eagle County Regional, Eagle 06/15/1993 3 572,609 09/01/1993 04/01/1998
93-01 -C-OO-FNL Fort Coilins-Loveland, Fort Col

lins .................................................................................... 07/14/1993 3 207,857 10/01/1993 06/01/1996
92-01-G-OO-GJT. Walker Field Grand Junction ... 01/15/1993 3 1,812,000 04/01/1993 03/01/1998
93- 01- C - 00 -GUC. Gunnison County, Gunnison .. 08/27/1993 3 702,133 11/01/1993 03/01/1998
93-01-C-OO-HDN. Yampa Valley, Hayden............ 08/23/1993 3 532,881 11/01/1993 04/01/1997
93-01-C -00-M T J. Montrose County, Montrose — 07/29/1993 3 1,461.745 11/01/1993 02/01/2009
93-01-C -00-P U B . Pueblo Memorial, Pueblo........ 08/16/1993 3 1,200,745 11/01/1993 08/01/2010
92-01 -C-O O -SBS. Steamboat Springs/Bob 

Adams Field, Steamboat Springs........................... 01/15/1993 3 1,887,337 04/01/1993 04/01/2012
92-01 -C-OO-TEX. Telluride Regional, Telluride .... 11/23/1992 3 200,000 03/01/1993 11/01/1997

Connecticut:
93-01-C-OO-HVN. Tweed-New Haven, New 

H aven............................................................................. 09/10/1993 3 2,490,450 12/01/1993 06/01/1999
93-02-4-00-BD L. Bradley International, Windsor 

Locks................... ........................................................... 07/09/1993 3 12,030,000 10/01/1993 09/01/1995
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Cumulative List  of PFC Applications Previously Approved—Continued

State, Application No., Airport, City Date approved Level of 
PFC

Total approved net 
PFC revenue

Earliest charge 
effective date

Estimated 
charge expira

tion date*

94-03-U -00-B D L  Bradley International, Windsor 
L ocks....... ............ ......................................................... 02/22/1994 3 0 05/01/1994 09/01/1995

Florida:
93-01 -C -00-D A B . Daytona Beach Regional, Day

tona B ea ch .................................................................... 04/20/1993 3 7,967,835 07/01/1993 11/01/1999
92-Ot-C-OO-RSW. Southwest Florida Inter

national, Fort M yers.................................................... 08/31/1992 3 253,858,512 11/01/1992 06/01/2014
93-02-U -00-R SW . Southwest Florida Inter

national, Fort M yers............. ...................................... 05/10/1993 3 0 11/01/1992 06/01/2014
93-01 -C-OO-JAX. Jacksonville International, 

Jacksonville............ ...................................................... 01/28/1994 3 12,258,255 05/01/1994 07/01/1997
92-01-C -00-EY W . Key West International, Key 

W e st................................................................................ 12/17/1992 3 945,937 03/01/1993 12/01/1995
92-01-C-00-M TH . Marathon, Marathon ................. 12/17/1992 3 153,556 03/01/1993 06/01/1995
92-01 -C-OO-MCO. Orlando International, Orlando 11/27/1992 3 167,574,527 02/01/1993 02/01/1998
93-02-C-00-M CO . Orlando International, Orlando 09/24/1993 3 12,957,000 12/01/1993 02/01/1998
93-01-1-00-PFN . Panama City-8 ay County Inter

national, Panama City ............................................... 12/01/1993 3 8,238,499 02/01/1994 10/01/2007
92-01-C-OO-PNS. Pensacola Regional, Pensa

cola ................................................................................ 11/23/1992 3 4,715,000 02/01/1993 04/01/1996
92-01 -l-SR Q . Sarasota-Bradenton International 

Sarasota........................................................................ 06/29/1992 3 38,715,000 09/01/1992 09/01/2005
92-01-H30-TLH. Tallahassee Regional, Tallahas

see .............. ................................................................... 11/13/1992 3 8,617.154 02/01/1993 12/01/1998
93-02-U -00-TLH . Tallahassee Regional, Talla

hassee ......................................... .................................. 12/30/1993 3 0 02/01/1993 06/01/1998
93-01-C-OQ-TPA. Tampa International, Tampa ... 07/15/1993 3 87,102,000 10/01/1993 09/01/1999
93-01-C -00-P B I. Palm Beach International, West 

Palm B e a c h .................................................................. 01/26/1994 3 38,801,096 .04/01/1994 04/01/1999
Georgia:

93-01-C-OO-CSG. Columbus Metropolitan, Co
lumbus ........................................................................... 10/01/1993 3 534,633 12/01/1993 06/01/1995

91-01-C -00-SA V . Savannah International, S a 
vannah ...... ............ .... ................................. ................. 01/23/1992 3 39,501,502 07/01/1992 03/01/2004

92-01-I-OO-VLD. Valdosta Regional, Valdosta..... 12/23/1992 3 260,526 03/01/1993 10/01/1997
Idaho:

93-01-C -00-SU N . Friedman Memorial, Hailey..... 06/29/1993 3 188,000 09/01/1993 09/01/1997
92-01-C-00-IDA. Idaho Falls Municipal, Idaho 

Falls ................................... ...... ........ ........................... 10/30/1992 3 1,500,000 01/01/1993 01/01/1998
94-01-I-OO-LWS. Lewiston-Nez Perce County, 

Lewiston......................................................................... 02/03/1994 3 229,610 05/01/1994 03/01/1997
92-01-C -00-TW E. Twin Falls-Sun Valley Re

gional, Twin F a lls ......................................................... 08/12/1992 3 270,000 11/01/1992 05/01/1998
Illinois:

93-01-C-00-M DW . Chicago Midway, C hicago..... 06/28/1993 3 79,920,958 09/01/1993 08/01/2001
93-01-C-O0-ORD. Chicago O'Hare International, 

Chicago.......................................................................... 06/28/1993 3 500,418,285 09/01/1993 10/01/1999
92-01-4-00-RFD . Greater Rockford, Rockford...... 07/24/1992 3 1,177,348 10/01/1992 10/01/1996
93-02-U -00-R FD . Greater Rockford, Rockford .... 09/02/1993 3 0 12/01/1993 10/01/1996
92-01-4-00-SPI. Capital, Springfield........................ 03/27/1992 3 562,104 06/01/1992 02/01/1994
93-02-U -00-SP I. Capital, Springfield....................... 04/28/1993 3 0 06/01/1992 02/01/1994
93-03-1-00-SP 1. Capital, Springfield ........................ 11/24/1993 3 4,585,443 06/01/1992 02/01/2006

Indiana:
92-01-C-00-FW A . Fort Wayne International, Fort 

W ayne............................................................................ 04/05/1993 3 26,563,457 07/01/1993 03/01/2015
93-01-C-00-IN D . Indianapolis International, Indi

anapolis .......................................................................... 06/28/1993 3 17,344,750 09/01/1993 07/01/2005
Iowa:

93-01-C—00-DSM. Des Moines Municipal, Des 
Moines .............. ......................................... 11/29/1993 3 6,446,507 03/01/1994 04/01/1997

92-01 -l-OO-OBQ. Dubuque Regional, Dubuque ... 10/06/1992 3 148,500 01/01/1993 05/01/1994
94-02-C -00-D 8Q . Dubuque Regional, Dubuque . 02/09/1994 3 203,420 05/01/1994 02/01/1996
93-01-C-OO-SUX. Sioux Gateway, Sioux City ..... 03/12/1993 3 204,465 06/01/1993 06/01/1994

Kentucky:
93-01-C -00-LEX . Blue Grass, Lexington .............. 08/31/1993 3 12,378,791 11/01/1993 05/01/2003
93-01 -C-OO-PAH. Barkley Regional, Paducah.....

Louisiana:
12/02/1993 3 386,550 03/01/1994 12/01/1998

92-01-4-00-BTR. Baton Rouge Metropolitan, 
Ryan Field, Baton Rouge ......................................... 09/28/1992 3 9,823,159

cr
12/01/1992 12/01/1998
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C umulative List  of PFC Applications P reviously Approved—Continued

State, Application No., Airport, City Date approved Level of 
PFC

Total approved net 
PFC revenue

Earliest charge 
effective date

Estimated 
charge expira

tion date*

93-02-U -0G -BTR. Baton Rouge Metropolitan, 
Ryan Field, Baton R o u g e ......................................... 04/23/1993 3 0 12/01/1992 12/01/1998

93-01-C-OO-MSY, New Orleans International/ 
Moisant Field, New O rlean s....... ............... .............. 03/19/1993 3 77,800,372 06/01/1993 04/01/2000

93-02-U -00-M SY , New Orleans International/ 
Moisant Field, New O rlean s................................... 11/16/1993 3 0 06/01/1993 04/01/2000

9 3 -01-1-00-SH V. Shreveport Regional, Shreve
port ......................................... ........................ ........... 11/19/1993 3 33,050,278 02/01/1994 02/01/2019

Maine:
93-01-C-OO-PWM. Portland International Jetport, 

Portland............................................................. ............ 10/29/1993 3 12,233,751 02/01/1994 05/01/2001
Maryland:

9 3 -01-1-00-BW I. Baitimore-Washington Inter
national, Baltimore...................................................... 07/27/1992 3 141,866,000 10/01/1992 09/01/2002

Massachusetts:
93-01 -C-OO-BOS. General Edward L  Logan 

International, B oston ................................................... 08/24/1993 3 598,800,000 11/01/1993 10/01/2011
92-01-C-OO-ORH. Worcester Municipal, Worces

ter .......................... .......................................................... 07/28/1992 3 2,301,382 10/01/1992 10/01/1997
Michigan:

9 2-01-C-OO-OTW. Detroit Metropolitan-Wayne 
County, Detroit...................... .............. ....................... 09/21/1992 3 640,707,000 12/01/1992 06/01/2009

9 2 -01-M )0-E S C . Delta County, E scan ab a............ 11/17/1992 3 158,325 02/01/1993 08/01/1996
93-01-C -00-FN T . Bishop International, Flint......... 06/11/1993 3 32,296,450 09/01/1993 09/01/2030
9 2-01-4-00-G R R . Kent County International, 

Grand Rapids................................................................ 09/09/1992 3 12,450,000 12/01/1992 05/01/1998
92-01-C-OO-CMX. Houghton County Memorial, 

H ancock............................;............................................ 04/29/1993 3 162,986 07/01/1993 01/01/1996
9 3 -01-C-OO-IWD. Gogebic County, Ironwood...... 05/11/1993 3 74,690 08/01/1993 10/01/1998
93-01 -C-OO-LAN. Capital City, Lansing ................. 07/23/1993 3 7,355,483 10/01/1993 03/01/2002
92-01-1-00-M Q T. Marquette County, Marquette .. 10/01/1992 3 459,700 12/01/1992 04/01/1996
94-01 -C-OO-MKG. Muskegon County, Muskegon 02/24/1994 3 5,013,088 05/01/1994 05/01/2019
92-01 -C-OO-PLN. Pellston Regional— Emmet 

County, Pellston........................................................... 12/22/1992 3 440,875 03/01/1993 06/01/1996
Minnesota:

93-01-C-OO-BRD. Brainerd-Crow Wing County 
Regional, Brainerd...................................................... 05/25/1993 3 43,000 08/01/1993 12/01/1995

92-01 -C-OO-MSP. Minneapolis-St. Paul Inter
national, Minneapolis................................................. 03/31/1992 3 66,355,682 06/01/1992 08/01/1994

Mississippi:
91 -01-C-OO-GTR. Golden Trinagle Regional, Co

lumbus ......................................... ........... ...................... 05/08/1992 3 1,693,211 08/01/1992 09/01/2006
92-01-C-OO-GPT. Gulfport-Biloxi Regional, Gulf- 

port-Biioxi...... ........................ ....................................... 04/03/1992 3 390,595 07/01/1992 12/01/1993
9 3-01-C-OO-GPT. Gulfport-Biloxi Regional, Gulf

port-Biloxi ................... ................................................... 11/02/1993 3 607,817 07/01/1992 12/01/1995
92-01 -C-OO-PIB. Hattiesburg-Laurei Regional, 

Hattiesburg-Laurel ..... ................................................. 04/15/1992 3 119,153 07/01/1992 01/01/1998
93-01 -C-OO-JAN. Jackson International, Jackson 02/10/1993 3 1,918,855 05/01/1993 04/01/1995
92-01-C -00-M E I. Key Field, Meridian.................... 08/21/1992 3 122,500 11/01/1992 06/01/1994
93-02-C -00-M E I. Key Field, Meridian .................... 10/19/1993 3 155,223 11/01/1992 08/01/1996

Missouri:
93-01 -C-OO-SGF. Springfield Regional, Spring- 

field ................................................................................. 08/30/1993 3 1,937,090 11/01/1993 10/01/1996
92-01 -C-OO-STL. Lambert-SL Louis International, 

S t  Louis ......................................................................... 09/30/1992 3 84,607,850 12/01/1992 03/01/1996
Montana:

93 -01-C-OO-BIL Billings-Logan International, Bil
lings ................................................................................. 01/26/1994 3 5,622,136 04/01/1994 05/31/2002

93-01 -C-OQ-BZN. Gallatin Field, Bozem an........... 05/17/1993 3 4,198,000 08/Ó1/1993 06/01/2005
9 2 -01-C-OO-GTF. Great Falls International, Great 

Falls .......................................................... ................ . 08/28/1992 3 3.010,900 11/01/1992 07/01/2002
93- 02 -U -00 -GTF. Great Falls International, Great 

Falls ................................................................................ 05/25/1993 3 0 11/01/1992 07/01/2002
92-01-C-OO-HLN. Helena Regional, Helena ......... 01/15/1993 3 1,056,190 04/01/1993 12/01/1999
93-01-C-OO-FCA. Glacier Park International, Kal- 

ispell................................................................................ 09/29/1993 3 1 ,211,000 12/01/1993 11/01/1999
92-01 -C-OO-MSO. Missoula International, Mis

soula ............................................................................... 06/12/1992 3 1,900,000 09/01/1992 08/01/1997
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Cumulative List of RFC Applications P reviously Approved—Continued

Date approved Level of 
PFC

Total approved net 
PFC revenue

Earliest charge 
effective date

02/24/1992 3 944,028,500 06/01/1992

06/07/1993 3 36,500,000 06/01/1992

10/29/1993 * 3 34,263,607 01/01/1994

10/13/1992 3 5,461,000 01/01/1993

07/23/1992 3 84,600,000 10/01/1992

12/03/1993 3 40,726,364 03/01/1994

08/18/1993 3 1,872,264 11/01/1993

05/29/1992 3 189,873,000 08/01/1992
09/28/1992 3 1,900,000 01/01/1993

03/19/1993 3 434,822 06/01/1993

07/23/1992 3 109,980,000 10/01/1992
07/23/1992 3 87,420,000 10/01/1992
04/30/1993 3 227,830 07/01/1993

11/09/1992 3 27,883,000 02/01/1993

11/02/1993 3 1,505,000 02/01/1994

11/16/1992 3 1,016,509 02/01/1993
12/15/1993 3 1,569,483 03/01/1994

06/30/1992 3 3,594,000 09/01/1992

09/01/1992 3 34,000,000 11/01/1992

02/02/1994 3 0 05/01/1994

07/14/1992 3 7.341.707 10/01/1992

07/19/1993 3 16,270,256 02/01/1994

10/27/1993 3 0 10/01/1992
y 06/29/1993 3 2,750,896 09/01/1993

02/22/1994 3 351,180 05/01/1994

05/08/1992 3 482,135 08/01/1992
05/11/1992 3 9,717,000 08/01/1992
10/18/1993 3 0 02/01/1994

08/31/1993 3 3,729,699 11/01/1993

04/21/1993 3 1,066,142 07/01/1993

11/24/1993 3 182,044 02/01/1994
04/08/1992 3 17,961,850 07/01/1992
07/02/1993 3 1,191,552 10/01/1993

08/28/1992 3 3,778,111 11/01/1992
02/03/1993 3 198,000 05/01/1993
07/21/1992 3 1,997,885 10/01/1992

08/31/1993 3 307,500 11/01/1993

06/29/1992 3 76,169,000 09/01/1992

State, Application No., Airport City Estimated 
charge expira

tion date*
Nevada:

9 1- 01-C -00-L A S. McCarran International, Las
Vegas ............ ,......... ................................

93-02-C -00-L A S. McCarran International, Las
V e g a s ......~................... ...... ........................................

93-01 -C-OO-RNO. Reno Cannon Internationa!
Reno ............................................................................

New Hampshire:
92 - 01-C-00-M HT. Manchester, M anchester..

New Jersey:
9 2 - 01 -C-OO-EWR. Newark International, Newark 

New York:
93- 01-4-00-ALB. Albany County, Albany ........... ................... ...................
93—01—C—00—BGM. Binghamton Regional/Edwin

A. Link Field, Binghamton ... ................ , .....
92-01 —l-OO-BUF. Greater Buffalo International,

Buffalo ......... ......................... ..............................
92-01-l-OO-ITH. Tompkins County, Ithaca ... 
92-01 -C-OO-JHW. Chautauqua County/James-

town, Jam estow n___ _________________ ____ _
92-01 -C-OO-JFK. John F. Kennedy International, 

New York ........... .......................................................
9 2 - 01-C-00-LGA . Laguardia, New York...........
93- 01 -C -00-P L 8 . Clinton County, Plattsburgh
92- 01-C-00-H PN . Westchester County, White

P la in s_____ __________ _____ ..................................
North Carolina:

93- 01-C-OO-ILM. New Hanover International, Wil
mington ___________________ ____ ____ ______ _

North Dakota:
92- 01-C -00-G FK . Grand Forks International,

Grand Forks________ ______ _______ __________
93- 01-C-OO-MOT. Minot International, Minot_...

Ohio:
92-01-C-00-CA K . Akron-Canton Regional, Akron 
92-01-C-OO-CLE. Cleveland-Hopkins....... Inter

national, Cleveland................ ................... . 
94- 02-U -00-C LE. Cleveland-Hopkins___ Inter

national, Cleveland__ ____ .________ _ ..__
9 2- 01-+-00-CMH. Port Columbus International,

Columbus______________ __________ ________ _
93- 02-1-00-CMH. Port Columbus International,

Columbus_____ _________ ________________ _
93-03-U-00-CM H . Port Columbus International, 

Columbus___ __________________ _________........
9 3 - 01-C-OO-TOL Toledo Express, Toledo ......
94- 01-C-00-YN G . Youngstown-Warren Regional,

Youngstown_____________ ___________ ______
Oklahoma:

92-01 -C-OO-LAW. Lawton Municipal, Lawton ......
92 - 01 —I—00-TUL. Tulsa International, Tulsa ..........
93 - 02-U-00-TUL. Tulsa International, T u ls a ..

Oregon:
93-01-C -00-E U G . Mahlon Sweet Field, Eugene . 
93—01—C—00—MFR. Medford-Jackson County,

Medford............. ...................... ................................
93-OI-C-OO-OTH. North Bend Municipal, North 

B en d ______ ____ ____ ________________.;...........
9 2 - 01 -C-OO-PDX. Portland International, Portland
93- 01-C-00-RD M . Roberts Field, Redmond ........

Pennsylvania:
92-01-P-00-ABE. Aiientown-Bethlehem-Easton,

Allentown ...................... .............  ,

92-01—C-00-A 00. Altoona-Blair County, Altoona ..
9 2 - 01 -G-OO-ERI. Erie International, Erie ............................... ...................
9 3 - 0 1 -C -0 0 -JS T . Johnstown-Cambria County,

Johnstown______*.......____ ______ _________ _
92-01-1-00-PH L. Philadelphia International, Phila

delphia ___ ___________...._____

02/01/2014

09/01/2014

05/01/1999

03/01/1997

08/01/1995

04/01/2005

11/01/1997

03/01/2026
01/01/1999

06/01/1996

08/01/1995
08/01/1995
01/01/1998

06/01/2022

08/01/1997

02/01/1997
03/01/1999

08/01/1996

11/01/1995

11/01/1995

03/01/1994

09/01/1996

09/01/1996
09/01/1996

07/01/1996

04/01/1996
08/01/1995
08/01/1995

11/01/1998

11/01/1995

01/01/1998
0701/1994

03/01/2000

04/01/1995
02/01/1996
06/01/1992

02/01/1998

07/01/1995
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State, Application No., Airport, City Date approved Level of 
PFC

Total approved net 
PFC revenue

Earliest charge 
effective date

Estimated 
charge expira

tion date*

93-02-U -00-P H L  Philadelphia International, 
Philadelphia ....................................... .......................... 05/14/1993 3 0 08/01/1993 07/01/1995

92-01 -C-OO-UNV. University Park, State College 08/28/1992 3 1,495,974 11/01/1992 07/01/1997
93-01-C -00-A V P. Wilkes-Barre/Scranton Inter

national, Wilkes-Barre/Scranton .............................. 09/24/1993 3 2,369,566 12/01/1993 06/01/1997
Rhodes Island:

93-01 -C-OO-PVD. Theodore F Green State, 
Providence....... ....................................... .................... 11/30/1 §93 3 103,885,286 02/01/1994 08/01/2013

South Carolina:
9 3 -01-C-OO-CAE. Columbia Metropolitan, Colum

bia ....... .......... ................................................................. 08/23/1993 3 32,969,942 11/01/1993 09/01/2008
9 3 -0 1 -C -0 0 -4 9 J. Hilton Head, Hilton Head Island 11/19/1993 3 1,542,300 02/01/1994 03/01/1999

Tennessee:
93 -01-C-OO-TYS. McGhee Tyson, Knoxville......... 10/06/1993 3 5,681,615 01/01/1994 01/01/1997
92-01-1-00-M EM . Memphis International, Mem

phis ..................................................................... ......... 05/28/1992 3 26,000,000 08/01/1992 12/01/1994
93-02-C -00-M EM . Memphis International, Mem

phis ................................................................................. 01/14/1994 3 24,026,000 04/01/1994 10/01/1999
92-01-C -00-BN A . Nashville International, Nash

ville ................................................................................... 10/09/1992 3 143,358,000 01/01/1993 02/01/2004
Texas:

93-02-C -00-A U S. Robert Mueller Municipal, Aus
tin ..................................................................................... 06/04/1993 3 6,189,300 11/01/1993 01/01/1995

93-01 -C-OO-CRP. Corpus Christi International, 
Corpus Christi............................................................... 12/29/1993 3 5,540,745 03/01/1994 01/01/1998

9 4 -01- C - 00-D  FW. Dallas/Fort Worth Inter
national, Dallas/Fort W orth....................................... 02/17/1994 3 115,000,000 07/01/1994 02/01/1996

92-01-C -00-ILE . Killeen Municipal, Killeen........... 10/20/1992 3 243,339 01/01/1993 11/01/1994
93-01-1-00-LRD. Laredo International, Laredo..... 07/23/1993 3 11,983,000 10/01/1993 09/01/2013
93-01 -C-OO-LBB. Lubbock International, Lubbock 07/09/1993 3 10,699,749 10/01/1993 02/01/2000
94—02-U -00-LBB. Lubbock International, Lubbock 02/15/1994 3 0 05/01/1994 02/01/2000
92-01 -F-OO-MAF.' Midland International, Midland . 10/16/1992 3 35,529,521 01/01/1993 01/01/2013
93-01 -C-OO-SJT. Mathis Field, San Angelo.......... 02/24/1993 3 873,716 05/01/1993 11/01/1998
93-01-C-OO-TYR. Tyler Pounds Field, f y le r ......... 12/20/1993 3 819,733 03/01/1994 07/01/1998

Virginia:
92-01 -l-OO-CHO. Charlottesville-AJbemarie, 

Charlottesville ............................................................... 06/11/1992 2 0 09/01/1992 11/01/1993
92-02-U -00-C H O . Chartottesville-Albemarle, 

Charlottesville .............................................. ................ 12/21/1992 2 255,559 09/01/1992 11/01/1993
93-03-U -00-C H O . Charlottesville-Albe marie, 

Charlottesville ................... .......................... ................ 10/20/1993 2 0 01/01/1994 11/01/1993
94-01-C-OO-RIC. Richmond International (Byrd 

Field), Richmond.......................................................... 02/04/1994 3 0 05/01/1994 08/01/2005
93-01-C-OO-IAD. Washington Dulles Inter

national, Washington, D C ......................................... 10/18/1993 3 199,752,390 01/01/1994 11/01/2003
93-01-C -00-D C A . Washington National, Wash

ington, DC ............................................... ............. ........ 08/16/1993 3 166,739,071 11/01/1993 11/01/2000
Washington:

93-01 -C-OO-BU. Bellingham International, Bel
lingham .................. ..................................................... . 04/29/1993 3 366,000 07/01/19§3 07/01/1994

9 3 -01-C-OO-PSC. Tri-Cities, P a sc o ......................... 08/03/1993 3 1,230,731 11/01/1993 11/01/1996
93-01-C-OO-CLM. William R Fairchild Inter

national, Port Angeles .......................... .................... 05/24/1993 3 52,000 08/01/1993 08/01/1994
9 2-01-C -00-S E A . Seattie-Tacoma International, 

S ea ttle ................................... ........................................ 08/13/1992 3 28,847,488 11/01/1992 01/01/1994
93-02-C-OO-SEA. Seattie-Tacoma International, 

S ea ttle ............. ............................................................... 10/25/1993 3 47,500,500 01/01/1994 01/01/1996
93-01-C -00-G E G . Spokane International, Spo

kane ................................................................................ 03/23/1993 3 15,272,000 06/01/1993 12/01/1999
93-01-4-00-ALW. Walla Walla Regional, Walla 

Walla ............................................................................... 08/03/1993 3 1,187,280 11/01/1993 11/01/2014
93-01 -C-OO-EAT. Pangbom Reid, Wenatchee .... 05/26/1993 3 280,500 08/01/1993 10/01/1995
9 2 -01-C-OO-YKM. Yakima Air Terminal, Yakima . 11/10/1992 3 416,256 02/01/1993 04/01/1995

West Virginia:
93-01-C-OO-CRW. Yeager, Charleston.................. 05/28/1993 3 3,256,126 08/01/1993 04/01/1998
93-01 -C-OO-CKB. Benedum, Clarksburg .......___ 12/29/1993 3 105,256 04/01/1994 04/01/1996
92-01-C -00-M G W . Morgantown Muni-Watter L. 

Bill Hart, Morgantown............................................... . 09/03/1992 3 55,500 12/01/1992 01/01/1994
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Wisconsin:
92-01-C -00-G R B . Austin Straube! International, ♦

Green B a y ....... .................... ........................................ 12/28/1992 3 8,140,000 03/01/1993 03/01/2003
93—01-C-00-M SN . Dane County Regional-Truax

Field, M adison........................................................... 06/22/1993 3 r 7Af\ nnn 09/01/1993
93-01-1-00-CW A. Central Wisconsin, M osinee__
95-01-C-OO-RHL Rhinelander-Oneida County,

3 7,725,600
iw/ui/iyyo
11/01/201208/10/1993 11/01/1993

Rhinelander................................................................... 08/04/1993 3 167,201 04/01/1996
Wyoming:

1 l/U 1/ 1 vww

93-01-C -00-C PR . Natrona County International,
Casper ............... ........................................................... 06/14/1993 3 1A A no/nt /iocva 10/01/1996

93-01-C -00-C Y S. Cheyenne, Cheyenne ..............
93-01—I-00-GCC. Gillette-Campbeli County, Gil-

3 742,261
vv/U I / l
11/01/199307/30/1993 08/01/2000

le tte ........ ................................ ....... ............................... 06/28/1993 3 331,540 09/01/1993
93-01-C -00-JA C . Jackson Hole, Ja c k so n ............. 05/25/1993 3 1,081,183 08/01/1993 02/01/1996

Guam:
92-01-C-00-N GM . Agana NAS, Agana .................. 11/10/1992 3 5,632,000 02/01/1993 06/01/1994
93-02-C-00-N GM . Agana NAS, A gana.................. 02/25/1994 3 258,408,107 05/01/1994 06/01/2021

Puerto Rico:
92-01-C-OO-BON. Rafael Hernandez, Aguadilla .. 12/29/1992 3 1,053,000 03/01/1993 01/01/1999
92-01-C -00-P SE . Mercedita, Ponce ......................
92 -01-C -00-S JU . Luis Munoz Marin Inter-

12/29/1992 3 866,000 03/01/1993 01/01/1999

national, San Ju a n ...................................................... 12/29/1992 3 49,768,000 03/01/1993
93-02-U -00-SJU . Luis Munoz Marin Inter-

national, San Ju a n ......................................................
Virgin Islands:

12/14/1993 3 0 03/01/1994 02/01/1997

92-01-1-00-STT. Cyril E. King, Charlotte Amalie . 
92-01-+-00-STX. Alexander Hamilton, Christian-

12/08/1992 3 3,871,005 03/01/1993 02/01/1995

sted St. Croix........ »................................. ................... 12/08/1992 3 2,280,465 03/01/1993 05/01/1995
*The estimated charge expiration date is subject to change due to the rate of collection and actual allowable project costs.

DEPARTMENT OF THE TREASURY

Public Information Collection 
Requirements Submitted to OMB for 
Review

April 19,1994.

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980,
Public Law 96—511. Copies of the 
submission (s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
&nd to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 2110,1425 New York 
Avenue, NW„ Washington, DC 20220.

Internal Revenue Service
OMB N u m b er: 1545-0064.
Form  N u m b er: IRS Form 4029.
T ype o f R eview : Extension.
T itle: Application for Exemption from 

Social Security and Medicare Taxes 
and Waiver of Benefits.

D escrip tion : Form 4029 is used by 
members of recognized religious 
groups to apply for exemption from 
Social Security and Medicare taxes 
under Internal Revenue Code (IRC) 
sections 1402(g) and 3127. The 
information is used to approve or 
deny exemption from Social Security 
and Medicare taxes.

R esp o n d en ts: Individuals or 
households.

E stim ated  N u m b er o f R esp o n d en ts/ 
R eco rd k eep ers: 3,754.

E stim ated  B u rd en  H ours P er 
R esp o n d en t/R eco rd k eep er: 

Recordkeeping—7 min.

Learning about the law or the form— 
10 min.

Preparing the form—11 min.
Copying, assembling, and sending the 

form to the SSA—35 min. 
F req u en cy  o f  R esp o n se: Other (Filed 

only once).
E stim ated  Total R eporting/ 

R eco rd k eep in g  B u rd en : 3,942 hours. 
C leara nce O fficer: Garrick Shear (202) 

622—3869, Internal Revenue Service, 
room 5571,1111 Constitution 
Avenue, NW., Washington, DC 20224. 

OMB R eview er: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 
20503.

Lois K. Holland,
Departm ental Reports, M anagement Officer. 
[FR Doc. 94-10210 Fiied 4-28-94; 8:45 ami 
BILUNQ CODE 4830-01-P

%
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION
DATE AND TIME: M ay 1 0 ,1 9 9 4 , 2 :0 0  p.m . 
(Eastern T im e).
PLACE: Conference Room on the Ninth 
Floor of the EEOC Office Building, 1801  
“L” Street, N.W., Washington, D.C. 
2 0 5 0 7 .
STATUS: Part o f  the M eeting w ill be open 
to th e  p u b lic  and  part o f the M eeting 
w ill b e  closed .

MATTERS TO BE CONSIDERED:

Open Session
1. Announcement of Notation Votes.
2. Reports to the Commission—Office of 

Federal Operations and Office of Program 
Operations.

3. Proposed Enforcement Guidance: 
Preemployment Disability-Related Inquiries 
and Medical Examination.

Closed Session
Litigation Authorization: General Counsel 

Recommendations.
Note: Any matter not discussed or 

concluded may be carried over to a later 
meeting. (In addition to publishing notices 
on EEOC Commission meetings in the 
Federal Register, the Commission also 
provides a recorded announcement a full 
week in advance on future Commission 
sessions.) Please telephone (202) 663-7100 
(voice) and (202) 663-4077 (TTD) at any time 
for information on these meetings.

CONTACT PERSON FOR MORE INFORMATION: 
Frances M. Hart, Executive Officer on 
(202) 6 6 3 -4 0 7 0 .

Dated: April 26,1994.
Frances M. Hart,
Executive O fficer, Executive Secretariat.
(FR D oc 94-10463 Filed 4 -2 6 -9 4 ; 3:01 pml 
BILLING CODE 6750-06-M

FEDERAL ELECTION COMMISSION
DATE AND TIME: Tuesday, May 3,1994 at
10:00 a.m.
PLACE: 999 E Street, N.W. Washington,
D.C. (Ninth Floor.)
STATUS: This Meeting Will Be Closed to 
the Public.
ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2 U .S.C 
§437g.

Audits conducted pursuant to 2 U .S.C  
§ 437g, § 438(b), and Title 26, U.S.C.

Mauers concerning participation in civil 
actions or proceedings or arbitration.

Internal personnel rules and procedures or 
matters affecting a particular employee.

DATE AND TIME: T hu rsday , M ay 5 ,1 9 9 4  
at 1 0 :0 0  a.m .

PLACE: 999 E Street, N.W. Washington, 
D.C.
STATUS: This Meeting Will Be Open to 
the Public.
ITEMS TO BE DISCUSSED:
Correction and Approval of Minutes 
Advisory Opinion 1994-6: Frances Morgan of 

Coors PACE PAC '
Advisory Opinion 1994—7: Woodrow W. Ban 

of Geon PAC
Advisory Opinion 1994-8: Liz Herring on 

behalf of Friends of Mike Parker for 
Congress Committee 

Convention Regulations (continued from 
meeting of April 21 ,1994  

Request for a Stay of the Best Efforts 
Regulations 

Administrative Matters

PERSON TO CONTACT FOR INFORMATION: 
Ron Harris, Press Officer, Telephone: 
(202) 219-4155.
Delores Hardy,
A dm inistrative A ssistant
(FR Doc. 94-10460 Filed 4 -2 6 -9 4 ; 2:38 pml
BILLING CODE 6715-01-M

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM

TIME AND DATE: 10:00 a .m ., Wednesday, 
May 4,1994.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551.
STATUS: Closed.
MATTER TO BE CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION: 
Mr. Joseph R. Coyne, Assistant to the 
Board; (202) 452-3204. You may call 
(202) 452-3207, beginning at 
approximately 5 p.m. two business days 
before this meeting, for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting.

Dated: April 26 ,1994.
William W. Wiles,
Secretary o f  the Board.
[FR Doc. 94-10442 Filed 4 -26-94 ; 2:15 pm] 
BI LUNG CODE 6210-01-P

UNITED STATES INTERNATIONAL TRADE 
COMMISSION
IUSITC SE-94-14A ; Emergency Notice]

"FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 59 FR 19752— 
dated April 25,1994.
CHANGE OF DATE, AND TIME:
Original Date and Time: April 27 ,1994 at 

2:00 p.m.
New Date and Time: April 28 ,1994 at 3:00 

p.m.

Notice is given that a Commission 
meeting was scheduled at 2:00 p.m., on 
April 27,1994 and in conformity with 
19 C.F.R. § 201.37(a), the Commission 
has voted to change the date and time 
for the meeting to April 28,1994 at 3:00 
p.m.

Commissioners Newquist, Watson, 
Rohr, Nuzum, Crawford, and Bragg 
determined by circulation of an action 
Jacket that Commission business 
requires the change in the date and 
time, and affirmed that no earlier notice 
of the change was possible, and directed 
the issuance of this notice at the earliest 
practicable time.
CONTACT PERSON FOR MORE INFORMATION: 
Donna R. Koehnke, Secretary (202) 205- 
2000.

Dated: April 26 ,1994.
Donna R. Koehnke,
Secretary.
(FR Doc. 94-10441 Filed 4 -26-94 ; 2:15 pm] 
BILUNG CODE 7020-02-4»

TENNESSEE VALLEY AUTHORITY 

[Meeting No. 1465]

“ FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT: 59 FR 19752, 
April 25,1994.
CHANGES IN PREVIOUSLY ANNOUNCED DATE 
AND TIME OF MEETING: Because of the 
Federal day of mourning of former 
President Nixon’s death announced by 
the President, the previously announced 
date and time of the April TVA Board 
meeting to be held at the TVA 
Environmental Research Center, Muscle 
Shoals, Alabama, are changed, as 
follows:
Date Has Been Change<Jpo: April 26,1994.
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Time Has Been Changed to: 4 p.m.

CONTACT PERSON FOR MORE INFORMATION: 
J. Alan Carmichael, Senior Vice 
President, Communications, or a 
member of his staff can respond to

requests for information about this 
meeting. Call 615-632-6000, Knoxville, 
Tennessee. Information is also available 
at TVA’s Washington Office, 202-479- 
4412.

Dated: April 25,1994.
Edward S. Christenbury,
General Counsel and Secretary.
[FR Doc. 94-10357 Filed 4 -2 6 -9 4 ; 9:49 ami 
BILLING CODE 8120-02-M
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DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

7 CFR Part 1944

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of die Secretary

24 CFR Part 700 %

Pocket No. R-94-1617; FR-2990-F-02]

RIN 25C1-AB34

Congregate Housing Services 
Program; Final Common Rule

AGENCY: Farmers Home Administration, 
(USDA) and the Department of Housing 
and Urban Development, (HUD).
ACTION: Final common rule.

SUMMARY: This document is the joint 
final rule for the supportive services 
component of the Congregate Housing 
Services Program, which is authorized 
by section 802 of the National 
Affordable Housing Act and section 604 
of the Housing and Community 
Development Act of 1992. The program 
provides assistance in the form of 
supportive services to the frail elderly, 
persons with disabilities, and 
temporarily disabled persons for the 
purpose of preventing premature or 
unnecessary institutionalization and 
encouraging deinstitutionalization. The 
joint interim rule for the supportive 
services component of the program was 
published on December 8,1992 (57 FR 
58042).
EFFECTIVE DATE: May 31, 1994.
FOR FURTHER INFORMATION CONTACT: For 
general information concerning the 
Congregate Housing Services Program 
(CHSP), contact Jerold S. Nachison, 
Housing for Elderly and Handicapped 
People Division, Office of Elderly and 
Assisted Housing, Department of 
Housing and Urban Development, 451 
Seventh Street SW., room 6122, 
Washington, DC 20410, telephone (202) 
708-3291.

For general information concerning 
Farmers Home Administration’s 
Congregate Housing Services Program 
contact Sue M. Harris-Green, Senior 
Loan Officer, Farmers Home 
Administration, U.S. Department of 
Agriculture, 14th & Independence Ave., 
SW., room 5343, Washington, DC 20250, 
telephone (202) 720-1606.

Hearing or speech impaired 
individuals may call HUD’s TDD 
number (202) 708—4594. (The telephone 
numbers listed above are not toll-free,)

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act Statement

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3520). No 
person may be subjected to a penalty for 
failure to comply with these information 
collection requirements until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
announced by separate notice in the 
Federal Register.

Public reporting burden for the 
collection of information requirements 
contained in this rule is estimated to 
include the tim§ for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is provided under 
Other Matters. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Department 
of Housing and Urban Development, 
Rules Docket Clerk, 451 Seventh Street, 
SW., room 10276, Washington, DC 
20410-0500; and to the Office of 
Information and Regulatory. Affairs, 
Office of Management and Budget, 
Attention; Desk Officer for HUD, 
Washington, DC 20503.
I. Introduction

The Congregate Housing Services 
Demonstration Program was first 
established by the Congregate Housing 
Services Act of 1978 (42 U.S.C. 8001).
It provided congregate housing and 
coordinated supportive services for 
elderly disabled and non-elderly 
disabled individuals to allow them to 
maintain their independence and avoid 
costly and unnecessary 
institutionalization. Congress 
appropriated funds for fiscal years 1979 
through 1982, to remain available until 
expended. Since then, Congress has 
appropriated funds annually to continue 
the grantees funded. The Congregate 
Housing Services Program was 
implemented through the HUD 
Congregate Housing Services Handbook 
(4640.1).

On November 28,1990, the National 
Affordable Housing Act (42 U.S.C. 8011) 
(NAHA) was enacted. In section 802, 
Congress specifically directed the 
Secretary of Housing and Urban 
Development (HUD) and the Secretary 
of Agriculture (USDA) through the

Farmers Home Administration (FmHA) 
to jointly implement regulations to carry 
out the Congregate Housing Services 
Program (CHSP). Section 802 provides 
for congregate services which are 
minimally necessary to prevent 
premature or unnecessary 
institutionalization of frail elderly 
persons, persons with disabilities 
regardless of whether a person is 
elderly, or temporarily disabled persons 
livingin eligible housing for the elderly.

HUD and FmHA shall enter into 
grants with States, units of general local 
government, Indian tribes, PHAs, IHAs, 
and local nonprofit housing sponsors, to 
provide congregate services. An IHA, 
PHA, and local non-profit housing 
sponsor can enter into grants only on 
behalf of its project. States, units of 
general local government and Indian 
tribes may enter into grants on behalf of 
for profit or not for profit owners of 
eligible housing. Each grant agreement 
shall be made for a term of five years 
and shall be renewable (subject to the 
availability of funds) at the expiration of 
the term by the Secretary concerned. 
The CHSP funds will provide for not 
more than 40 percent of the cost of 
providing the congregate services 
program; at least 50 percent of the total 
cost will come from the grantee or third 
party organization, and at least 10 
percent from the program participant 
(up to a maximum of 20% of the 
participant’s adjusted income). Program 
participant fees may be waived by the 
Secretary concerned for eligible 
residents without income. In instances 
where a waiver is granted, the grantee 
and the Secretary concerned will share 
the deficit on a 50/50 basis.

The grantee will develop a supportive 
services plan and a case management 
process as part of the application. 
Supportive services include meals, 
transportation, personal care (which 
may include dressing, bathing, and 
toileting), housekeeping, chore 
assistance, non-medical counseling, 
group and socialization activities, non
medical supervision, wellness 
programs, preventive health screening, 
monitoring of medication consistent 
with State law, personal emergency 
response systems, and other requested 
supportive services if-approved by the 
Secretary concerned.

Under NAHA, eligible housing 
projects that were receiving assistance 
under the Congregate Housing Services 
Act of 1978 on November 28,1990 shall 
continue to receive priority for 
assistance funded under that Act. These 
grantees will receive priority for 
assistance under this section after the 
expiration of the term of the grant. Each 
grantee shall maintain, for the six-year
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transition period, the same dollar 
amount of its annual contributions in 
support of the activities eligible for 
assistance under this section equal to 
the amount contributed for such 
activities in the year ending on 
November 28,1990. The grantee’s 
contribution shall be equal to no less 
than the amount of the eligible owner’s 
annual contribution plus any 
inflationary increases allowed by the 
Secretary concerned. At the end of six 
years, each grantee must meet the 
requirements of the new Congregate 
program.

On October 28,1992, the Housing and 
Community Development Act of 1992 
(HCDA of 1992) was enacted (Public 
Law 102—550). Sections 604 and 672 of 
the HCDA of 1992 amended section 802 
of NAHA. Section 604 amended section 
802(i)(l)(B)(i) of NAHA by increasing 
from three to six years the period of 
time that grantees funded under the 
Congregate Housing Services Act of 
1978 would be exempt from the 
requirement to provide 50% matching 
funds upon expiration of the term of the 
grant. It also increased the three-year 
requirement for maintenance of funds 
contributed by the grantee to six years. 
Section 672 of the HCDA of 1992, 
amended section 802(d)(4) of NAHA by 
requiring that service coordinators be 
trained in the aging process, elder 
services, disability services, eligibility 
for and procedures of Federal and 
applicable State entitlement programs, 
legal liability issues relating to 
providing service coordination, drug 
and alcohol use and abuse by the 
elderly, and mental health issues.

On December 8,1992, HUD and 
FmHA published a joint interim rule 
and invited the public to comment on 
it for consideration in drafting the final 
joint common rule. The public was also 
invited to comment and provide 
suggestions concerning the 
implementation of the retrofitting and 
renovation components of the 
Congregate Housing Services Program. 
The joint final rule responds to public 
comments on the joint interim rule.

The FmHA and HUD are 
promulgating identical regulations 
applicable to the Congregate Housing 
Services Program. Since the regulations 
are identical, the text of the regulations 
is set out only once at the end of the 
common preamble. The part heading, 
table of contents, and authority citation 
for the regulations as they will appear 
in each CFR title follow the text of the 
final common rule. The entire text of the 
regulations as they will appear in each 
CFR title follows the text of the final 
common rule. The entire text of the 
regulation will appear in the respective

parts of the Code of Federal Regulations 
of both FmHA and HUD.
II. Public Comments

HUD received 9 comments on the 
December 8,1992, joint interim rule. 
The comments were from governmental 
entities, public housing agencies 
(PHAs), nonprofit organizations, HUD 
field offices and advocacy groups for the 
aging.
G eneral

C om m ent: One comment was directed 
to the overall program with the 
commenter stating that the language in 
the rule was too complex and that the 
number of repetitions was 
“dumbfounding”. The commenter 
stated that he would like to see a 
“simple and common English 
explanation of how employment will 
impact an elderly individual’s Section 8 
or 236 rent subsidy, medicare premiums 
and 551 payments. The commenter also 
indicated that he would like to see a 
concise list of the duties of a service 
coordinator.

H U D  a n d  Fm H A  resp o n se : The CHSP 
does not set income limits for the 
section 8 program or for the Section 236 
program. The CHSP also does not set 
requirements regarding medicaid and 
section 551. The regulations concerning 
the definition of income and income 
limits for participants in the section 8 
program can be found at 24 CFR (Code 
of Federal Regulations) Part 813. The 
CHSP interim rule has been simplified 
in the final version of the rule. Section
_____ .220 of both the interim common
rule and this final rule list the duties of 
the service coordinator.

C om m ent: One commenter stated the 
rule appears to discriminate against the 
housing authority that has not been able 
to accumulate unrestricted funds 
sufficient to purchase services, and that 
many housing authorities already have 
in place (prior to 1992 and 1993), 
eligible housing for the elderly already 
adapted for use with frail elderly and 
persons with disabilities for the purpose 
of preventing unnecessary 
institutionalization, without having 
grant funds available to them under the 
Congregate Housing Service Program. 
This commenter also indicated that the 
interim common rule clearly contradicts 
the intent and spirit of the statute.

H U D  a n d  Fm H A  resp o n se : Section 
802(i)(l)(A)(i) of the National Affordable 
Housing Act requires that the cost for 
services under the CHSP be shared 
between the Secretary concerned and 
the grantee. The grantee or other third 
party shall provide 50% of the cost of 
providing the CHSP; the Secretary 
concerned shall provide no more than ^

40% of the cost of providing CHSP; and 
fees from the program participant shall 
provide at least 10% of the cost. HUD 
and FmHA recognize that there are 
many projects that already had 

■ supportive services programs in 
existence prior to the implementation of 
this CHSP and therefore, cannot use 
existing services as match for the CHSP. 
In accordance with the statutory 
requirement, only new or expanded 
services can be used as match. The 
matching funds provided by the grantee 
must cover at least 50% of the cost of 
providing supportive services under the 
CHSP. The rule is consistent with the 
statutory purpose which is to provide 
new or expanded supportive services in 
federally assisted housing to prevent 
premature institutionalization in a 
manner that respects the dignity of the 
elderly and persons with disabilities 
and the cost sharing requirements of the 
program.

C om m ent: One commenter stated that 
the interim joint rule does not require 
applicants to address transition to other 
service programs in the event of 
cessation of CHSP funding. The , 
commenter suggested that the rule 
include a provision which would 
provide that requests for grant 
application include a plan for the 
continuation of necessary services or 
transition to other service providers in 
the event CHSP funds are no longer 
available.

H U D  a n d  Fm H A  resp o n se : While 
HUD and FmHA share the commenter’s 
concern for a commitment from the 
applicant to continue to provide 
services in the event funds are no longer 
appropriated for this program, it was 
agreed not to impose any additional 
paperwork or commitments upon the 
applicant. Applicants are experiencing 
difficulties obtaining matching funds 
and it was agreed that requiring the 
grantees to factor in funds for 
continuation or transition to other 
service providers five years in advance 
would be too burdensome.

C om m ent: The commenter stated that 
the interim rule should be amended to 
permit applicants to request CHSP 
funding for multiple projects.

H U D  a n d  Fm H A  resp o n se : The rule 
does not contain application 
requirements. The application 
requirements are set forth in the Notice 
of Funding Availability (NOFA) for the 
CHSP. The NOFA announces the 
availability of funds and sets forth the 
application requirements. HUD and 
FmHA will publish a new NOFA 
announcing the availability of funding 
and the application requirements. The 
commenter’s suggestion will be
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considered in drafting the NOFA for 
fiscal year 1994.

Comment: One commenter states that
§ _ ____ . 205(f) should spell out
whether the Grants Officer will be a 
Held, regional or headquarters 
employee.

HUD and FmHA response: The Grants 
Officer responsibility and the 
responsible office will be explained in 
the CHSP notice and handbook.
Cost Distribution

Comment: One commenter states that 
the regulation should be amended to 
allow the 10% of the total program costs 
that are required to be generated by 
participants’ fees to be generated by 
participants’ fees, contributions, or the 
cost-sharing that is already required by 
an existing program eligible for match 
rather than just through participant fees. 
The commenter states that for fee-
generating purposes §§______.235(2)
and ___ _.240(a) preclude the use of
otherwise eligible local match programs 
that permit contributions, but not fees, 
or which already charge cost-share fees. 
The commenter states that if fees 
generated by participant fees, 
contributions, or cost-sharing already in * 
an existing program eligible for match 
are allowed, HUD can retain the CHSP’s 
program’s intent to incorporate a 
participant expense sharing component 
and will also address the significant 
barriers to sufficient fee-generation that 
applicants will experience because of 
the different fee-charge regulations in a 
variety of programs that would logically 
be used for the CHSP matching 
requirements.

HUD and FmHA response: Section
______ .240 of the rule has been revised
to allow fees to include cash 
contributions of the program 
participant, food stamps and any other 
contributions or donations. Cost sharing 
and fees collected by any eligible new 
or expanded service program for the 
CHSP are currently eligible. However, 
due to the statutory constraints 
concerning matching funds, funds for 
existing services which are not 
expanded are not eligible for match. 
Matching funds must pay for 50% of the 
cost of the services under CHSP and 
therefore, only costs for new or 
expanded services are eligible for 
match.
D efinitions

Comment: One commenter urged the 
Department to reconsider its definition 
of activities of daily living (ADL) and 
the way that its definition is applied in 
the interim common rule. The 
commenter stated that the definition of 
ADL promulgated in the new rule

combines what are now commonly 
known in the worlds of gerontological 
research and community-based aging

iuograms as “activities of daily living’’ 
ADL) and “instrumentalities of daily 

. living” (IDL). The commenter stated that 
the rule definition of ADL was created 
by combining these terms without 
regard to what is currently used in the 
community and other common 
programs. The commenter argues that 
this definition is not in the spirit of 
coordination of housing and services 
which it believes is intended by the 
CHSP. The commenter further states 
that the way in which the definition of 
activities of daily living is applied is 
“antithetical to the concept of aging in 
place.” The commenter states that when 
one looks at the definition and all its 
caveats, the potential population to be 
served is not what is commonly known 
as the frail elderly but rather a fairly 
narrow niche of somewhat frail older 
adults. The commenter stated that while 
it understands HUD might want to be 
cautious about this definition in order to 
maintain a housing rather than an 
institutional character to its 
developments, it is also important that 

* such appropriateness decisions be 
reviewed on an individual rather than a 
categorical basis whenever possible.

HUD and FmHA response: Program 
participants are limited to the frail 
elderly deficient in at least three 
activities of daily living by statute. 
Therefore, HUD and FmHA decided to 
combine the ADL’s and lDL’s based 
upon HUD’s past experiences in 
operating the CHSP of 1978. By 
combining ADLs and IDLs for the 
definition of ADLs and stating the 
minimum deficiency level, the program 
is able to serve a larger population of 
frail elderly persons than would be 
served by the traditional definitions of 
the ADLs.

Comment: One commenter states that 
the definition of activities of daily living 
(ADL) should be more concise and the 
minimum requirements of ADL which 
are listed in § _ _ _ .2 2 5 (c )(2 )  should be 
initially stated under the definitions. 

HUD and FmHA response: Section
____ _.225(c)(2) restates the definition
of activities of daily living found in the 
definition section.

Comment: One commenter states that 
instead of including PHAs specifically 
in the definition of “Applicant” PHAs 
are identified as eligible grantees under 
the definition of "Local nonprofit 
housing sponsor.” Hie commenter 
suggests that the rule specifically 
identify PHAs and IHAs as eligible 
grantees.

HUD an d FmHA response: The 
definition of “Applicant” has been

revised to specifically identify PHAs 
and IHAs as eligible grantees.

Comment: One commenter states that 
the definition of qualifying supportive
services found in § _____ .105 and the
eligible activities found in § _ ___ ..210
do not tie in directly to the minimum 
requirements for ADL. The commenter 
states that the minimum requirements of 
ADL do not include non-medical 
supervision and personal emergency 
response systems.

HUD an a FmHA response: Qualifying 
supportive services and eligible 
activities should not tie directly into the 
requirements of ADL. The ADLs are 
used to determine if frail elderly 
persons are minimally eligible to 
participate in the program. Program 
participants (frail elderly persons 
deficient in at least three ADLs and 
persons with disabilities) would then be 
eligible to receive qualifying supportive 
services such as non-medical 
supervision and personal emergency 
response systems, if they need them.

Comment: The commenter states that 
the section number in the reference for 
the Developmental Disabilities 
Assistance and Bill of Rights Act
contained in § _ ,___ .105(7) should be
changed from (7) to (5).

HUD and FmHA response: This error 
has been corrected.

Comment: The commenter states that
in §______ .205(e) Eligible housing
projects of the interim rule the reference 
to non-elderly “disabled” should be 
changed to non-elderly people with 
“disabilities.”

HUD and FmHA response: All 
references to non-elderly handicapped 
or non-elderly disabled have been 
changed to non-elderly people with 
disabilities.
Eligibility

Comment: One commenter 
recommended deleting the reference to
nonresidents in § _ ____.230 under
eligibility. The commenter maintained 
that due to the limited amount of funds 
available for this CHSP, funds should be 
utilized by tenants occupying eligible 
housing and that if a community shows 
a need to serve nonresidents, other 
sources of funding could be pursued to 
meet that need.

HUD and FmHA response: 
Nonresident elderly persons, persons 
with disabilities, and temporarily 
disabled are eligible to participate in 
CHSP at the option of the program 
management in consultation with 
project residents. The program 
management has the discretion to deny 
nonresidents participation in the 
program if their participation is not 
cost-effective or if it adds to the need for
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assistance under the program. 
Nonresidents who receive services 
under CHSP must pay a fee equal to the 
cost of the services provided. 
Nonresidents are not eligible for CHSP 
funds to subsidize their costs for 
services.
Match

Comment: The commenter states that 
the 50% match requirement for the 
grantee or eligible owner is excessively 
burdensome and may result in an 
inordinate amount of program failures. 
These program failures would have the 
ultimate result of doing harm to the 
program participants who relocate to the 
congregate housing locations in reliance 
on the programs. The commenter also 
states that the rules as written 
necessitate the inclusion of a great deal 
of estimated information in the budget. 
The commenter states that while service 
costs may be known, the likelihood of 
program failure increases because the 
number of participants, types of services 
to be requested and the ability of the 
participant to pay cannot be known 
until program startup.

HUD and FmHA response: Section 
802(i)(l)(A)(i) of the National Affordable 
Housing Act requires that the cost for 
services under the CHSP be shared 
between the Secretary concerned and * 
the grantee. The grgtntee shall provide 
50% of the cost of providing the CHSP; 
the Secretary concerned shall provide 
40% of the cost of providing CHSP; and 
fees from the program participant shall 
provide 10% of the cost. While HUD 
and FmHA agree that both participant 
interest and need are estimated at best, 
the budget information is necessary to 
establish a dollar value and limit for the 
application and to assist in the rating 
and ranking of applications for CHSP 
funding.

Comment: One commenter stated that 
the 50% match requirement and the 
restrictions on what can be counted as 
in-kind service are barriers that the rule 
presents which causes its housing 
authority to be unable to participate in 
the program. The commenter suggests 
that in instances like its own where 
projects have limited resources that it be 
allowed to count the services already 
provided as in-kind match. The 
commenter also contends that local 
community services are already 
“maxed” out because housing 
authorities have been successful in 
having a number of services provided by 
community agencies and that the 
housing authorities prior to the grant 
period have already invested as much or 
more than the match requirement.

HUD and FmHA response: Section 
802(i)(i)(A)(i) of the National Affordable

Housing Act requires that the cost for 
services under the CHSP be shared 
between the Secretary concerned and 
the grantee. The grantee or other third 
party is required to provide 50% of the 
cost of providing the CHSP; the 
Secretary concerned provides no more 
than 40% of the cost of providing CHSP; 
and fee from the program participant 
provides at least 10% of the cost. Match 
funds must account for 50% of the cost 
of services under the CHSP program. 
Only qualified supportive services are 
eligible services under the CHSP. Since 
section 802(k)(16) defines qualified 
supportive services as new or expanded 
services, match funds can only be used 
for new or expanded services.
Non-Allowable Costs

Commenter: One commenter states 
that the examples of non-allowable costs 
under the program include capital 
funding items. The commenter states 
that the failure to allow projects access 
to funds to cover capital cost will place 
projects at a disadvantage in developing 
a CHSP and may also discourage many 
nonprofit owners from applying and 
participating in the program. The 
commenter also states that during 
congressional consideration of NAHA, it 
supported Senate passage of a new and 
separately funded retrofit program to 
provide for modernization and 
retrofitting of elderly housing projects.

HUD and FmHA response: HUD and 
FmHA decided to disallow capital 
funding items because they were 
concerned the majority of the funds for 
supportive services would be used to 
fund capital improvements. Upon 
implementation of the retrofit 
component of the CHSP, modernization 
and retrofitting will be eligible 
activities. Due to the limited amount of 
funding available FmHA and HUD 
decided that the purposes of the 
program are best served by only funding 
the supportive services component.
Program Participant Fees

Comment: One commenter states that 
the regulations should include a 
provision that does not cap HUD’s 
contribution for resident fee deficits.
The commenter also suggests that the 
regulations should allow the CHSP to 
use other income sources to make up for 
any resident-fee deficit that arises 
because of the 20% cap on resident fees, 
or that arises because the local program 
match program permits only 
contributions. The commenter states 
that contributions should be permitted 
to count as part of the fee amount and 
that the regulations should be amended 
to allow a flexible sliding scale fee 
schedule for participants for whom 20%

or even 10% of adjusted income is too 
costly or where 10% of the cost of a 
specific fee is too high. Commenter also 
states that there should be more flexible 
fee waivers to include participants who 
are at or below the poverty level.

HUD and FmHA response: Section 
■ .240 of the regulation has been

revised to allow food stamps and other 
contributions or donations to be 
included as part of the 10% fee amount 
for program participants. In instances 
where the grantee finds that the fees for 
a participant are too high, the grantee
can request a waiver of § ______.240(e)
of the regulation. Any waived fees are 
shared 50% between the Secretary 
concerned and the grantee.
Retrofit and Renovations Component

Comment: There were several 
comments and suggestions concerning 
the retrofitting and renovation 
component of the Congregate Housing 
Services Program. Several commenters 
expressed discontent with the decisions 
not to fund the retrofit and renovation 
component and the failure to implement 
regulations. Many stated that the retrofit 
component was an integral and critical 
part of the program. One commenter 
stated that HUD and FmHA had the 
authority and the flexibility to allocate 
some funding for retrofit in order to 
have the program in place for full 
funding later. There was a general 
concern for the Department’s failure to 
develop interim regulations in order to 
implement retrofit once funding is made 
available.

HUD and FmHA response: Since HUD 
and FmHA had very little guidance from 
Congress on the implementation of the 
program, they invited comments from 
the public on how the renovation and 
retrofit component should be 
implemented. They also invited 
comments on specific issues concerning 
this component. HUD and FmHA will 
use the responses received to assist in 
the drafting of regulations implementing 
the retrofit and renovation component at 
a later date.
III. Findings and Certifications

A. N ational Environmental Policy  
Act. A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50 
implementing section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
Office of the Rules Docket Clerk, 451 
Seventh Street, SW., room 10276, 
Washington, DC 20410.
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B. Regulatory Flexibility. The 
Secretary and the Administrator, in 
accordance with the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), have 
reviewed this rule before publication 
and by approving it certify that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities. The rule will provide grants to 
States, Indian tribes, units of general 
local government and local nonprofit 
housing sponsors for congregate services 
programs for eligible project residents. 
Although small entities will participate 
in the program, the rule would not have 
a significant impact on them.

C. Family Impact. The General 
Counsel of HUD, as the Designated 
Official under Executive order 12606, 
The Family, has determined that the 
policies contained in this rule will have 
some significant impact on the 
maintenance and general well-being of 
families. The revised CHSP can be 
expected to provide supportive services 
which can prevent or postpone 
unnecessary or premature 
institutionalization, and reduce

unnecessary stress and financial 
burdens on participants’ families by 
allowing them to remain in their 
apartments. Because the impact on 
family concerns is wholly beneficial, no 
further review under the executive order 
is considered necessary.

D. Federalism Impact. The General 
Counsel of the Department of Housing 
and Urban Development, as the 
Designated Official for the Department 
of Housing and Urban Development 
under section 6(a) of Executive Order 
No. 12611—Federalism, has determined 
that the rule does not involve the 
preemption of State law by Federal 
statute or regulation and does not have 
Federalism implications.

E. Sem iannual Agenda. This final 
common rule was listed as item number 
1477 in the Department of Housing and 
Urban Development’s Semiannual 
Agenda of Regulations published on 
October 25,1993 (58 FR 56402) under 
Executive Order 12291 and the 
Regulatory Flexibility Act.

F. This rule has been reviewed in 
light of Executive Order 12778 and 
meets the applicable standards provided

T ab ulatio n  o f  R e p o r tin g  Bur d en

in sections 2(a) and 2(b)(2) of that Order. 
Provisions within this part which are 
inconsistent with state law are 
controlling. All administrative remedies 
pursuant to 7 CFR part 1900, subpart B 
must be exhausted prior to filing suit.
Public Reporting Burden

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501—3520). The Department has 
determined that the following 
provisions contain information 
collection requirements.
Existing Congregate Housing Services 
Program

7 responses are estimated from each 
respondent.

3.71 hours is the estimated average 
response time for each respondent.

Total Respondents time is 1456 hours.
Estimate of cost to the respondents is 

$15.00 per hour.
Total respondents time @ $15/ 

hour=1456x$15=$21,84 0 .

Information collected No. of re
spondents

No. of re
sponses per « 
respondent

Total annual 
responses x

Hours per 
response Total hours

Existing congregate housing services program
17.1 17.2 17.3 17.4 17.5

Budget submission........................................ 56 1 56 3 168
Annual program reports .................................. 56 1 56 3 168
Participant applications to CHSP.................... 56 5 280 4 1120
Summary........................................................ 56 7 392 3.71 1456

Revised Congregate Services Housing 5.10 hours is the estimated average Estimate of cost to the respondents is
Program response time for each respondent per $15.00 per hour.

14 responses are estimated horn each response. Total respondents time @ $15/
respondent. Total Respondents time is 9,675.

T abulatio n  o f  R e p o r tin g  Bur den

hour=9675x$15=$145,125

Information collected No. of re
spondents

No. of re
sponses per « 
respondent

Total annual 
responses

Hours per 
response Total hours

Revised congregate housing services program
17.1 17.2 17.3 17.4 17.5

Initial owner applications............. ................... 150 1 150 14 2100
Budget formats ........................................... . 50 1 50 3 150
Semiannual program reports .......................... 50 1 50 1.5 \  75
Annual program reports .............................. 50 1 50 3 150
Participant applications to new CHSP............ 50 36 1800 4 7200
Summary....................................................... 150 14 2100 5.10 9675

Total existing and Revised CHSP is 
11,131.
IV. Regulations Promulgation

On October 25,1990, Congress passed 
the NAHA. 42 U.S.C 8011. NAHA was

signed into law by President Bush on 
November 29,1990. Section 802(m) of 
NAHA states inter alia as follows: 

Promulgation of Regulations: The 
Secretary of Housing and Urban 
Development and the Secretary of

Agriculture shall, not later than the 
expiration of the 1'80-day period 
beginning on the date of enactment of 
this Act, jointly issue any regulations 
necessary to carry out this section.
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Conference Report 101-943, October 25,
1990. Accordingly, the regulation was to 
have been published by May 27,1991.

Text of Final Common Rule
The text of the final common rule, as 

adopted by the agencies in this 
document, appears below:

Part_____ Congregate Housing
Services Program

S e c . I f  M B  H R H I
§ .100 Authority and purpose.
§ .105 Definitions.
§ .200 Announcement of fund

availability and selection criteria.
§ _ . _-205 Grant agreement.
§ _ _ .2 1 0 Eligible activities.
§ _ __ .215 Service plan.
§ _ __ .220 Service coordinator.
§. __ .225 Professional Assessment

Committee (PAC).
§ .230 Eligibility.
s .235 Cost distribution.
§ .240 Program participant fees.
s .245 Other Federal requirements.
§ .300 Application.
§ .305 Application evaluation and

selection.
§ .325 Monitoring of project sites by

governmental units.
§ .330 Evaluation of provision of

congregate services programs.
§ .335 Renewal of grants.
8 .400 Participatory agreement.
§ .405 Reserve for supplemental

adjustment.
§ .415 Recapture.
« .420 Reports.
$ .425 Budget submissions.
8 .430 Program costs.
8 .435 Use of residents in providing

services.
§ .440 Services provided, not income.
8 .445 Consultation with the

Department of Health and Human 
Services.

§_____ _.500 Eligibility and priority for
1978 Act recipients.

§- .505 Submission and approval of
applications by grantees.

§-______.510 Submission and approval of
applications by grantees funded initially 
under the 1978 Act, after the six-year 
transition period.

§______ .515 Waiver authority.

§ .100 Authority and purpose.
(a) Authority. This part is adopted 

pursuant to section 802 of the National 
Affordable Housing Act (42 U.S.C. 8011) and 
section 604 of the Housing and Community 
Development Act of 1992. Pursuant to 
section 802(m) of the National Affordable 
Housing Act (NAHA), the Farmers Home 
Administration (FmHA) and HUD are 
promulgating rules and regulations 
applicable to the supportive services 
component of the congregate housing 
services program.

(b) Purpose. (1) The program under 
this part provides for minimal 
supportive services to the frail elderly, 
persons with disabilities and

temporarily disabled individuals as a 
means of preventing unnecessary 
institutionalization and encouraging 
deinstitutionalization. The program also 
provides management with the capacity 
to assess the service needs of eligible 
residents and to locate and arrange for 
the delivery of community based 
supportive services. The program is 
implemented in a manner that both 
respects the dignity of the participants 
and encourages their independence. The 
provision of supportive services allows 
for a continuum of care on a long term 
basis and offers another option in 
supportive living arrangements. The 
program functions as an active 
proponent of community based care and 
affords an opportunity for housing 
projects to become an additional source 
for supportive service delivery in the 
local area.

(2) The program is additionally 
designed to:

(i) Improve the quality of life of older 
Americans living in federally assisted 
housing;

(ii) Preserve the viability of existing 
affordable housing projects for low 
income older residents who are aging in 
place by assisting managers of housing 
with the difficulties and challenges, 
created by serving older residents;'

(iii) Develop partnerships between the 
Federal Government and State 
governments in providing services to 
the frail elderly and persons with 
disabilities and the temporarily 
disabled, and

(iv) Utilize Federal and State funds in 
a more cost-effective and humane way 
in serving the needs of older adults.

(c) A pplicability. This part applies to:
(1) Public housing as that term is 

defined in section 3(b) of the United 
States Housing Act of 1937;

(2) Low income housing developed or 
operated under a contract between the 
Secretary of Housing and Urban 
Development and an Indian housing 
authority under title II of the United 
States Housing Act of 1937;

(3) Housing assisted under section 8 
of the United States Housing Act of 
1937 with a contract that is attached to 
the structure under section 8(d)(2) or 
with new construction or substantial 
rehabilitation of the structure under 
section 8(b)(2), as that section existed 
before October 1,1983;

(4) Housing assisted under section 
202 of the Housing Act of 1959;

(5) Housing assisted under section 
221(d) or 236 of the National Housing 
Act, with respect to which the owner 
has made a binding commitment to the 
Secretary of Housing and Urban 
Development not to prepay the mortgage 
or terminate the insurance contract

under section 229 of the National 
Housing Act (unless the binding 
commitments have been made to extend 
the low-income use restriction relating 
to the housing);

(6) Housing assisted under section 
514 or 515 of the Housing Act of 1949, 
with respect to which the owner has 
made a binding commitment to the 
Secretary of Agriculture not to prepay or 
refinance the mortgage (unless the 
binding commitments have been made 
to extend the low income use 
restrictions relating to the housing for 
not less than the 20-year period under 
section 502(c)(4) of the Housing Act of 
1949); and

(7) Housing assisted under section 
516 of the Housing Act of 1949.

§ _____.105 Definitions.
As used in this part—
Act means section 802 of the 

Cranston-Gonzalez National Affordable 
Housing Act.

Activity o f Daily Living (ADL) means 
an activity regularly necessary for 
personal care and includes eating (may 
need assistance with cooking, preparing 
or serving food, but must be able to feed 
self); dressing (must be able to dress 
self, but may need occasional 
assistance); bathing (may need 
assistance in getting in and out of the 
shower or tub, but must be able to wash 
self; grooming (may need assistance in 
washing hair, but must be able to take 
care of personal appearance); getting in 
and out of bed and chairs, walking, 
going outdoors, using the toilet; and 
household management activities (may 
need assistance in doing housework, 
grocery shopping or laundry, or getting 
to and from one location to another for 
activities such as going to the doctor 
and shopping, but must be mobile. The 
mobility requirement does not exclude 
persons in wheelchairs or those 
requiring mobility devices). Each of the 
Activities of Daily Living noted above 
includes a requirement that a person 
must be deficient in his or her ability to 
perform at a specified minimal level 
(e.g., to satisfy the eating ADL, the 
person must be able to feed him/ 
herself). The determination of whether a 
person is deficient in this minimal level 
of performance must include 
consideration of those services that will 
be performed by a person’s spouse, 
relatives or other attendants to be 
provided by the individual. For 
example, if a person requires assistance 
with cooking, preparing or serving food 
plus assistance in feeding him/herself, 
the individual would meet the minimal 
performance level and thus satisfy the 
eating ADL, if a spouse, relative or 
attendant provides assistance with
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feeding the person. Should such 
assistance become unavailable at any 
time, the Owner is not obligated at any 
time to provide individualized services 
beyond those offered to the resident 
population in general. The Activities of 
Daily Living analysis is relevant only  
with regard to determination of a 
person’s eligibility to receive supportive 
services paid for by CHSP and is not a 
determination of eligibility for 
occupancy.

A d ju sted  in co m e  means adjusted 
income as defined in 24 CFR part 813 
or 913.

A p p lica n t means a State, Indian tribe, 
unit of general local government, PHA, 
IHA or local nonprofit housing sponsor. 
A State, Indian tribe, or unit of general 
local government may apply on behalf 
of a local nonprofit housing sponsor or 
a for-profit owner of eligible housing for 
the elderly.

A rea  a g en cy  on aging  means the 
single agency designated by the State 
Agency on Aging to administer the 
program described in Title III of the 
Older Americans Act of 1965 (45 CFR 
chapter XIII).

A ssistant S ecreta ry  means the HUD 
Assistant Secretary for Housing— 
Federal Housing Commissioner or the 
HUD Assistant Secretary for Public and 
Indian Housing.

C ase m an a gem en t means 
implementing the processes of: 
establishing linkages with appropriate 
agencies and service providers in the 
general community in order to tailor the 
needed services to the program 
participant; linking program 
participants to providers of services that 
the participant needs; making decisions 
about the way resources are allocated to 
an individual on the basis of needs; 
developing and monitoring of case plans 
in coordination with a formal 
assessment of services needed; and 
educating participants on issues, 
including, but not limited to, supportive 
service availability, application 
procedures and client rights.

C ongregate h o u sin g  means low-rent 
housing that is connected to a central 
dining facility where wholesome and 
economical meals can be served to the 
residents.

C ongregate H o usin g S erv ices Program  
(C H SP ) means a program assisted under 
this part undertaken by an eligible 
housing project to provide congregate 
services to program participants.

E ld erly  p erso n  means a person who is 
at least 62 years of age.

E ligib le h o u sin g  fo r  th e eld erly  means 
any eligible project including any 
building within a mixed-use project that 
was designated for occupancy by elderly 
persons, or persons with disabilities at

its inception or, although not so 
designated, for which the eligible owner 
or grantee gives preference in tenant 
selection (with HUD approval) for all 
units in the eligible project (or for a 
building within an eligible mixed-use 
project) to eligible elderly persons, 
persons with disabilities, or temporarily 
disabled individuals. For purposes of 
this part, this term does not include 
projects assisted under the Low-Rent 
Housing Homeownership Opportunity 
program (Turnkey III (24 CFR part 905, 
subpart G)).

E ligib le h o u sin g  p ro ject means:
(1) Public housing (as that term is 

defined in section 3(b) of the United 
States Housing Act of 1937);

(2) Low income housing developed or 
operated under a contract between the 
Secretary of Housing and Urban 
Development and an Indian housing 
authority under title II of the United 
States Housing Act of 1937;

(3) Housing assisted under section 8 
of the United States Housing Act of 
1937 with a contract that is attached to 
the structure under section 8(d)(2), or 
with a contract entered into in 
connection with the new construction 
or substantial rehabilitation of the 
structure under section 8(b)(2), as that 
section existed before October 1,1983;

(4) Housing assisted under section 
202 of the Housing Act of 1959;

(5) Housing assisted under section 
221(d) or 236 of the National Housing 
Act, with respect to which the owner 
has made a binding commitment to the 
Secretary of Housing and Urban 
Development not to prepay the mortgage 
or terminate the insurance contract 
under section 229 of the National 
Housing Act (unless the binding 
commitments have been made to extend 
the low-income use restrictions relating 
to the housing for the remaining useful 
life of the housing);

(6) Housing assisted under section 
514 or 515 of the Housing Act of 1949, 
with respect to which the owner has 
made a binding commitment to the 
Secretary of Agriculture not to prepay or 
refinance the mortgage (unless the 
binding commitments have been made 
to extend the low income use 
restrictions relating to the housing for 
not less than the 20-year period under 
section 502(c)(4) of the Housing Act of 
1949); and

(7) Housing assisted under section 
516 of the Housing Act of 1949.

E ligib le o w ner means an owner of an 
eligible housing project.

Eligible project resident means a 
person residing in eligible housing for 
the elderly who qualifies under the 
definitions of frail elderly, person with 
disabilities (regardless of whether the

person is elderly), or temporarily 
disabled.

E x cess  resid u a l receip ts  mean 
residual receipts of more than $500/per 
unit in the project which are available 
and not committed to other uses at the 
time of application to HUD for CHSP. 
Such receipts may be used as matching 
funds and may be spent down to a 
minimum of $500/unit.

F a rm ers H o m e A dm inistration  
(FmHA) means a credit agency for 
agriculture and rural development in 
the U.S. Department of Agriculture 
(USDA).

F ees  mean charges levied to residents 
for meals with or without other 
supportive services under CHSP and 
equivalent fees and donations made to 
new or expanded State and local 
supportive services program which are 
used to match the CHSP other than 
those of the Older Americans Act.

F or-profit ow n er o f eligib le h ou sing  
fo r  th e eld erly  means an owner of an 
eligible housing project in which some 
part of the project’s earnings lawfully 
inure to the benefit of any private 
shareholder or individual.

F ra il e ld erly  p erso n  means a person at 
least 62 years of age who is unable to 
perform three or more activities of daily 
living.

G rantee or gra nt recip ien t means the 
recipient of funding or an eligible owner 
receiving funding under the Congregate 
Housing Services Program.

H U D  means the Department of 
Housing and Urban Development.

Indian  tribe means any Indian tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native village or regional corporation as 
defined in or established under the 
Alaska Native Claims Settlement Act, 
that is recognized as eligible for the 
special programs and services provided 
by the United States to Indians because 
of their status as Indians.

In stru m en tal activity o f d aily  living  
means a regularly necessary home 
management activity, and includes 
preparing meals, shopping for personal 
items, managing money , using the 
telephone, and performing light or 
heavy housework.

L ocal n o n pro fit h o u sin g  sp o n so r 
means an owner or borrower of eligible 
housing for the elderly; no part of the 
net earnings of the owning organization 
shall lawfully inure to the benefit of any 
shareholder or individual.

N onprofit, as applied to an 
organization,

(1) Means no part of the net earnings 
of the organization inures, or may 
lawfully inure, to the benefit of any 
private shareholder or individual; or
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(2) Means a public housing agency as 
that term is defined in section 3(b)(6) of 
the United States Housing Act of 1937.

Person with disabilities means a 
household composed of one or more 
persons, at least one of whom is an 
adult who has a disability. A person 
shall be considered to have a disability 
if such person is determined under 
regulations issued by the Secretary to 
have a physical, mental, or emotional 
impairment which

(1) Is expected to be of long-continued 
and indefinite duration;

(2) Substantially impedes his or her 
ability to live independently; and

(3) Is of such a nature that the 
person’s ability could be improved by 
more suitable housing conditions.

A person shall also be considered to 
have a disability if the person has a 
developmental disability as defined in 
section 102(5) of the Developmental 
Disabilities Assistance and Bill of Rights 
Act (42 U.S.C 6001-7).
Notwithstanding the preceding 
provisions of this paragraph, the terms 
“person with disabilities” or 
“temporarily disabled” include two or 
more persons with disabilities living 
together, one or more such persons 
living with another person who is 
determined (under regulations 
prescribed by the Secretary of HUD) to 
be essential to their care or well-being, 
and the surviving member or members 
of any household where at least one or 
more persons was an adult with a 
disability who was living, in a unit 
assisted under this section, with the 
deceased member of the household at 
the time of his or her death.

P rofessional A ssessm en t C om m ittee 
(PAC) means a group consisting of at 
least 3 individuals appointed by the 
officials of the eligible housing project 
responsible for the Congregate Housing 
Services Program and shall include at 
least one qualified medical and other 
health and social service professional 
competent to appraise the functional 
abilities of the frail elderly, persons 
with disabilities, and temporarily 
disabled persons in relation to the 
performance of activities of daily living.

Program  p a rticip an t means a hail 
elderly person, person with disabilities, 
or temporarily disabled person receiving 
services under the Congregate Housing 
Services Program.

Q ualifying suppo rtive serv ices means 
new or significantly expanded services 
determined by the Secretary concerned 
to be minimally necessary and essential 
to enable eligible residents to live 
independently and avoid unnecessary 
institutionalization, including, but not 
limited to;

(1) Meal service adequate to meet 
nutritional need;

(2) Housekeeping aid;
(3) Personal assistance (which may 

include, but is not limited to, aid given 
to eligible residents in grooming, 
dressing, and other activities which 
maintain personal appearance and 
hygiene);

(4) Transportation services;
(5) Non-medical supervision, wellness 

programs, preventive health screening, 
monitoring of medication consistent 
with State law;

(6) Non-medical components of adult 
day care;

(7) Personal emergency response 
systems and other requested supportive 
services essential for achieving and 
maintaining independent living if 
approved by the Secretary concerned.

An owner may provide the qualifying 
services directly to eligible residents or 
may, by contract, provide such services 
through other appropriate agencies or 
providers.

S ecreta ry  co n cern ed  means:
(1) The Secretary of Housing and 

Urban Development, with respect to 
eligible federally assisted housing 
administered by HUD; and

(2) The Secretary of Agriculture, with 
reference to programs administrated by 
the Administrator of the Farmers Home 
Administration.

S erv ice co o rdina to r means a social 
services staff person who is hired by an 
eligible owner, grantee or management 
company, or another third party 
contractor such as a local case 
management agency. The service 
coordinator is responsible for assuring 
thorough case management so that 
program participants are linked to the 
supportive services they need to 
continue independent living.

S erv ice p ro v id er means a person or 
organization licensed or otherwise 
approved in writing by a State or local 
agency (e.g., Department of Health, 
Department of Human Services or 
Welfare) to provide supportive services.

State means the states of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, the Virgin Islands, 
American Samoa, the Trust Territory of 
the Pacific Islands, and any other 
territory or possession of the United 
States.

State a g en cy  on  a gin g  means the 
single agency designated by the 
Governor to administer the program 
described in Title III of the Older 
Americans Act of 1965 (see 45 CFR part 
13).

State a g en cy  means the State or an 
agency or instrumentality of the State.

T em porarily  d isa b led  means having 
an impairment that is expected to be of 
no more than 6 months duration; and 
that impedes the ability of the 
individual to live independently unless 
the individual receives congregate 
services.

U nit o f g en era l local G overnm ent 
means any city, town, township, county, 
parish, village, or other general purpose 
political subdivision of a State; and 
includes a unit of general government 
acting as an applicant for assistance 
under this-section in cooperation with 
a nonprofit housing sponsor, and a 
nonprofit housing sponsor acting as an 
applicant for assistance under this 
section in cooperation with a unit of 
general local government.

§ _____ .200 Announcement of Fund
Availability and Selection Criteria.

(a) N otice o f  fu n d in g  availability. A 
Notice of Funding Availability will be 
published periodically in the Federal 
Register by the Secretary concerned 
containing the amounts of funds 
available, allocation or distribution of 
funds available among eligible applicant 
groups, where to obtain and submit 
applications, the deadline for 
submissions, and further explanation of 
the selection criteria. The Secretary 
concerned will designate the maximum 
allowable size for grants.

(b) S electio n  criteria . The criteria for 
selection shall include:

(1) The types and priorities of the 
basic services proposed to be provided, 
the appropriateness of the targeting of 
services, the methods of providing for 
deinstitutionalized older individuals 
and individuals with disabilities, and 
the relationship of the proposal to the 
needs and characteristics of the eligible 
residents of the projects where the 
services are to be provided;

(2) The schedule for establishment of 
services following approval of the 
application;

(3) The degree to which local social 
services are adequate for the purpose of 
assisting eligible project residents to 
maintain independent living and avoid 
unnecessary institutionalization;

(4) The professional qualifications of 
the members of the professional 
assessment committee (PAC);

(5) The reasonableness and 
application of fees schedules 
established for congregate services;

(6) The adequacy and accuracy of the 
proposed budgets; and

(7) The extent to which the owner 
will provide funds from other services 
in excess of that required under the 
CHSP.
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§ .205 Grant Agreement
(a) G eneral. HUD will enter into grant 

agreements with states, units of general 
local government, Indian tribes, PHAs, 
IHAs and local nonprofit housing 
sponsors, utilizing amounts 
appropriated under NAHA for the 
purpose of providing congregate 
services for program participants for 
eligible housing for the elderly to 
promote and encourage maximum 
independence within a home 
environment for such residents capable 
of self-care, with appropriate supportive 
services.

(b) T erm  o f gra nt a greem en t. A grant
will be for a term of five years, and will 
be renewable at the expiration of the 
term, subject to the availability of funds 
and in conformance with these 
regulations except as otherwise 
provided in §______.500.

(c) R eservation o f am ount. The 
Secretary concerned shall reserve a sum 
equal to the total approved grant 
amount for each grantee.

(d) E ligib le grant recip ien ts. The 
Secretary concerned will provide 
assistance, and enter into grant 
agreements with grant recipients cited 
under paragraph (a) of this section.

(e) G rant O fficer. The Grant Officer for 
the Secretary concerned will enter into 
the supportive services grant agreement 
on behalf of HUD or FmHA. The 
Secretary concerned will hold the 
grantee responsible for the 
administration of the Congregate 
Housing Services Program.

(f) G rantee req u irem en ts. The grant 
agreement will require that the grantee:

(1) Operate the congregate services 
program in accordance with applicable 
program regulations, laws, or other 
requirements of the Secretary 
concerned;

(2) Assure the effective provision of 
supportive services to the program 
participants;

(3) Conduct an ongoing assessment of 
the housing assistance and supportive 
services required by the program 
participants; and

(4) Comply with such other terms and 
conditions, required by NAHA or its 
implementing regulations, including 
monitoring, if required, data and record 
keeping requirements and submission of 
reports (which must include racial and 
ethnic data on participants) that the 
Secretary concerned establishes for the 
purposes of carrying out an effective 
Congregate Housing Services Program. 
The Department concerned will enforce 
the obligations of the grantee under the 
agreement through such action as may 
be necessary, including the termination 
and recapture of supportive services 
funds awarded under CHSP.

§ _____ .210 Eligible activities.
(a) S u p p o rtiv e serv ices. Funding for 

supportive services may be provided by 
state, local, public, or private providers, 
and/or CHSP funds. Grantees may 
provide the services directly or may 
subcontract with service providers in 
the community.

(1) Qualifying supportive services 
may include, but need not be limited to:

(1) Meal service adequate to meet 
nutritional need;

(ii) Housekeeping aid;
(iii) Personal assistance (which may 

include, but is not limited to, aid given 
to eligible residents in grooming, 
dressing, and other activities which 
maintain personal appearance and 
hygiene);

(iv) Transportation services;
(v) Non-medical supervision, wellness 

programs, preventive health screening, 
monitoring of medication consistent 
with state law;

(vi) Non-medical components of adult 
day care;

(vii) Personal emergency response 
systems; and

(viii) Other requested supportive 
services essential for achieving and 
maintaining independent living, which 
are approved by the Secretary 
concerned.

(2) The grantee may provide the 
qualifying services directly to program 
participants or may contract out the 
services through other appropriate 
agencies or providers. A congregate 
services program under this section 
shall provide meal and other services 
for program participants (and other 
residents and nonresidents, as provided 
in this section) that are coordinated on 
site.

(3) Meal services shall meet the 
following guidelines:

(i) T yp e o f  serv ice. At least one meal 
a day must be served in a group setting 
for some or all of the participants; if 
more than one meal a day is provided, 
a combination of a group setting and 
carry-out meals may be utilized.

(ii) H ot m ea ls. At least one meal a day 
must be hot. A hot meal for the purpose 
of this program is one in which the 
principal food item is hot at the time of 
serving.

(iii) S p ecia l m en u s. Grantees shall 
provide special menus as necessary for 
meeting the dietary needs arising from 
the health requirements of conditions 
such as diabetes and hypertension. 
Grantees should attempt to meet the 
dietary needs of varying religious and 
ethnic backgrounds.

(iv) M eal serv ice standards. Grantees 
shall plan for and provide meals which 
are wholesome, nutritious, and each of 
which meets a minimum of one-third of

the minimum daily dietary allowances 
as established by the Food and Nutrition 
Board of the National Academy of 
Sciences-National Research Council (or 
State or local standards, if these 
standards are higher). Grantees must 
have an annual certification, prepared 
and signed by a registered dietitian, 
which states that each meal provided 
under CHSP meets the minimum daily 
dietary allowances.

(v) F o o d  stam ps a n d  agricultural 
com m odities. In providing meal services 
under this paragraph (a)(2), each 
congregate services program shall apply 
for approval as a retail food store under 
section 9 of the Food Stamp Act of 1977 
(42 U.S.C. 2018); and

(A) If approved under the Food Stamp 
Act, accept coupons (as defined in 
section 3(e) of that Act) as payment from 
individuals to whom such meal services 
are provided; and

(B) Shall request, and use to provide 
such meal services, agricultural 
commodities made available without 
charge by the Secretary of Agriculture.

(vi) P referen ce  fo r  nutrition providers: 
In contracting for or otherwise 
providing for meal services under 
subparagraph (a)(2), each congregate 
housing services program shall give 
preference to any provider of meal 
services who:

(A) Receives assistance under title III 
of the Older Americans Act of 1965; or

(B) Has experience, according to such 
standards as the Secretary concerned 
shall require, in providing meal services 
in a housing project under the 
Congregate Housing Services Act of 
1978, or any other program for 
congregate services.

(b) The requirements of paragraph
(a)(2) of this section do not preclude a 
grantee or owner from directly 
preparing and providing meals under its 
own auspices.

§ _____ .215 Service plan.

(a) The grantee shall provide a service 
plan with the application, estimating 
the type and nature of the services to be 
provided, and the estimated cost for 
each unit of service.

(b) The grantee shall develop the 
service plan in consultation with the 
Area Agency on Aging and the 
appropriate state or local agency serving 
persons with disabilities, as applicable. 
Supportive services or funding for 
supportive services may be provided by 
state, local, public or private providers. 
Grantees may provide the services or 
may contract out the services with 
service providers in the community.
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§_____ .220 Service coordinator.
(a) Assistance may be provided to 

fund one or more service coordinators 
who may be responsible for:

(1) Working with the professional 
assessment committee established under
section § _____ .225 on an ongoing basis
to assess the service needs of eligible 
residents;

(2) Working with service providers 
and the professional assessment 
committee to tailor the provision of 
services to the minimum needs and 
characteristics of eligible residents;

(3) Mobilizing public and private 
resources to ensure that the qualifying 
supportive services identified under
§___ __.210 can be fended over the
time period identified under 
§_____ .205;

(4) Monitoring the effectiveness of any 
supportive service program receiving 
grant assistance under this section; and

(5) Performing other duties and 
functions that the Secretary concerned 
determines to be appropriate to enable 
frail elderly persons, persons with 
disabilities, and temporarily disabled 
individuals residing in federally 
assisted housing for the elderly to live 
with dignity and independence.

(b) The service coordinator shall 
comply with the qualifications and 
standards required by the Secretary 
concerned. The service coordinator 
shall be trained in the aging process, 
elder services, disability services, 
eligibility for and procedures of Federal 
and applicable State entitlement 
programs, legal liability issues relating 
to providing service coordination, drug 
and alcohol use and abuse by tKe 
elderly, mental health issues, and any 
other areas required by the Secretary 
concerned.

(c) The Service Coordinator may be ' 
employed directly by the grantee, or 
employed under a contract with a case 
management agency on a fee-for-service 
basis, and may serve less than full-time. 
The Service Coordinator or the case 
management agency providing service 
coordination shall not provide 
supportive services under a CHSP grant 
or have a financial interest in a service 
provider agency which intends to 
provide services to the grantee for the 
CHSP.

(d) Funding for service coordinators 
may be provided by state, local, public 
or private providers or CHSP.

fe) The Service Coordinator shall:
(1) Provide general case management 

and referral services to all potential 
participants in the Congregate Housing 
Services Program. This involves intake 
screening upon referral, from the 
grantee, of income-eligible frail elderly 
persons, persons with disabilities and

temporarily disabled individuals, and 
preliminary assessment of frailty or 
disability, using a commonly accepted 
assessment tool. The Service 
Coordinator then will refer to the 
professional assessment committee 
(PAC) those individuals who appear 
eligible for the CHSP;

(2) Establish professional 
relationships with all agencies and 
service providers in the community, and 
develop a directory of providers for use 
by program staff and program 
participants;

(3) Refer proposed participants to 
service providers in the community, or 
those of the grantee. Serve as staff to the 
PAC. Complete, for the PAC, all 
paperwork necessary for the assessment, 
referral, case monitoring and 
reassessment processes; implement the 
case plan developed by the PAC and 
agreed to by the program participant. 
Maintain necessary case files on each 
program participant, containing such 
information and kept in such form that 
HUD and FmHA shall require. Provide 
the files to PAC members upon request, 
in connection with PAC duties;

(4) Monitor the ongoing provision of 
services from community agencies and 
keep the PAC and the agency providing 
the supportive service informed oftthe 
progress of the participant;

(5) Educate grant recipient’s program 
participants on such issues as 
application procedures, service 
availability, and program participant 
options and responsibilities;

(6) Establish volunteer support 
programs with service organizations in 
the community ;

(7) Assist the grant recipient to build 
informal support networks with 
neighbors, friends and family;

(8) Educate other project management 
staff on issues related to “aging-in- 
place” and services coordination, to 
help them to work with and assist other 
persons receiving housing assistance 
through the grantee.

(f) Service coordinators shall not serve 
as members of the PAC.

(g) For a Service Coordinator obtained 
under contract with a case management 
agency, the contract must include 
provisions containing, at a minimum: 
beginning and end dates of the contract; 
number and responsibilities of staff 
provided by the agency; rates of pay/ 
costs of services to be provided; location 
of offices, and an agreement to provide 
HUD and FmHA access to the files; and 
other documentation pertinent to the 
Congregate Housing Services Program. 
Any contracts awarded or purchases 
made under this subsection by grantees 
that are public bodies must conform to
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the policies and procedures stated at 24 
CFR 85.36.

(h) (1) Each frail elderly person, 
person with disabilities and temporarily 
disabled individual tentatively selected 
by the grantee must be assessed for 
degree of functional incapacity before 
being accepted into the Congregate 
Housing Services Program. The 
assessment is performed by a voluntary 
PAC, which handles the individual’s 
entrance into and the transition out of 
the Congregate Housing Services 
Program, development of case plans for 
that person, and regular reassessment of 
the individuals in the program. PAC 
members may not be paid with 
Congregate program grant funds, but if 
the duties and responsibilities of the 
PAC are discharged by a community 
agency, the agency’s costs may be 
counted as matching funds for any time 
spent on assessments after the initial 
approval of program participants, if 
approved by the Secretary concerned.

(2) The PAC, upon completion of the 
assessment, must make a 
recommendation to the Service 
Coordinator for acceptance into (or 
denial of acceptance into) the 
Congregate Program. In the case of an 
acceptance, the PAC must provide a 
case plan for each eligible resident.
Once an individual is accepted into the 
CHSP it is. the responsibility of the 
Service Coordinator to tailor the case 
plan to the needs of that participant, 
and to work with community agencies, 
the grantee and third party service 
providers to ensure that the services are 
provided on a regular, ongoing, and 
satisfactory basis, in accordance with 
the plan. Before actual acceptance into 
the Congregate Housing Services 
Program, the eligible resident must work 
with the PAC and the Service 
Coordinator in developing his or her 
supportive services plan. Acceptance of 
any services under the plan by the 
program participant is voluntary. In 
developing this plan, the PAC must take 
into consideration the participant’s 
needs and wanis and must provide the 
minimum supportive services necessary 
to maintain independence. If 
participants want other services, they 
can buy them at cost, if available.
§ _____ .225 Professional Assessment
Committee (PAC).

(a) G eneral. A professional assessment 
committee, under paragraph (b) of this 
section, shall identify eligible project 
residents and shall designate services 
appropriate to the functional abilities 
and needs of each eligible project 
resident. The committee shall utilize 
procedures that ensure that the process 
of determining eligibility of individuals
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for congregate services affords 
individuals fair treatment, due process 
and a right of appeal of the 
determination of eligibility, and shall 
ensure the confidentiality of personal 
and medical records. A professional 
assessment committee under this 
section shall consist of not less than 
three individuals, who shall be 
appointed to the committee by the 
officials of the eligible housing project 
responsible for the congregate services 
program. It shall include at least one 
qualified medical or other health 
professional and social services 
professionals competent to appraise the 
functional abilities of frail elderly 
persons, persons with disabilities and 
temporarily disabled individuals in 
relation to the performance of tasks of 
daily living. Service coordinators shall 
not serve as PAC members. PAC 
members are subject to the conflict of
interest provisions in § _____ .245(f).
The PAC may be either a voluntary 
committee appointed by the project 
management or an agency in the 
community which provides assessment 
services and can conform to HUD and 
FmHA requirements. At least one PAC 
member shall not have any direct or 
indirect relationship to the grantee. No 
PAC member may be affiliated with 
organizations providing services under 
the grant. If a case management agency 
provides the service coordination, the 
agency may not be affiliated with the 
organization providing supportive 
services under the grant.

(b) Operating procedures. The PAC 
shall:

(1) Recommend, to the Service 
Coordinator, persons eligible for 
entrance, or for transition out of, CHSP;

(2) Authorize or perform medical 
evaluations, if necessary. These 
evaluations may be performed by a PAC 
medical professional, or the applicants 
to CHSP may be referred to another 
agency in the community that will 
perform the evaluation without charge;

(3) Recommend, and update as 
necessary, a supportive services plan for 
each frail elderly person or person with 
disabilities, or temporarily disabled 
person;

(4) Obtain and retain information in 
files concerning program participants. 
The files should contain such 
information and be maintained in such 
form, as HUD and FmHA shall require;

(5) Present written evaluations to the 
grantee; and

(6) Allow program participants to 
appeal decisions related to entrance to, 
degree of participation needed, and 
transition out of CHSP.

(c) Duties o f the PAC. The PAC is 
required to:

(1) Perform a formal assessment of 
each potential elderly program 
participant’s deficiencies in performing 
the ADLs. This assessment shall be 
based upon the screening done by the 
Service Coordinator, and shall include a 
review of the adequacy of the informal 
support network (i.e., family and friends 
available to the potential participant to 
assist in meeting the ADL needs of that 
individual);

(2) Determine that each elderly 
program participant is deficient in at 
least three ADLs. The minimum 
requirements of ADL include:

(i) Eating (may need assistance with 
cooking, preparing or serving food, but 
must be able to feed self),

(ii) Dressing (must be able to dress 
self, but may need occasional 
assistance),

(iii) Bathing (may need assistance in 
getting in and out of the shower or tub, 
but must be able to wash self),

(iv) Grooming (may need assistance in 
washing hair, but must be able to take 
care of personal appearance),

(v) Getting in ana out of bed and 
chairs, walking, going outdoors, using 
the toilet and

(vi) Household management activities 
(may need assistance in doing 
housework, grocery shopping or 
laundry, or getting to and from one 
location to another for activities such as 
going to the doctor and shopping, but 
must be mobile. The mobility 
requirement does not exclude persons 
in wheelchairs or those requiring 
mobility devices.)

Each of the Activities of Daily Living 
noted above includes a requirement that 
a person must be able to perform at a 
specified minimal level (e.g., to satisfy 
the eating ADL, the person must be able 
to feed him/herself). The determination 
of whether a person meets this minimal 
level of performance must include 
consideration of those services that will 
be performed by a person’s spouse, 
relatives or other attendants to be 
provided by the individual. For 
example, if a person requires assistance 
with cooking, preparing or serving food 
plus assistance in feeding him/herself, 
the individual would meet the minimal 
performance level and thus satisfy the 
eating ADL, if a spouse, relative or 
attendant provides assistance with 
feeding the person. Should such 
assistance become unavailable at any 
time, the Owner is not obligated at any 
time to provide individualized services 
beyond those offered to the resident 
population in general. The Activities of 
Daily Living analysis is relevant only 
with regard to determination of a 
person’s eligibility to receive supportive 
services paid for by CHSP and is not a

determination of eligibility for 
occupancy;

(3) Determine that non-elderly
disabled individuals qualify under the 
definition of person with disabilities 
under § _____.105;

(4) Perform a regular assessment and 
updating of the supportive services plan 
of all participants;

(5) Replace any members of the PAC 
within 30 days after a member resigns. 
A PAC shall not do formal assessments 
if its membership drops below three, op 
if the qualified medical professional 
leaves the PAC and has not been 
replaced by the grantee;

(6) Notify the grantee or eligible 
owner and the program participants of 
any proposed modifications to PAC 
procedures, and provide these parties 
with a process and reasonable time 
period in which to review and 
comment, before adoption of a 
modification;

(7) Provide assurance of 
nondiscrimination in selection of CHSP 
participants, with respect to race, 
religion, color, sex, national origin, 
familial status or type of disability;

(8) Provide complete confidentiality 
of information related to any individual 
examined, in accordance with the 
Privacy Act of 1974;

(d) Procedural rights o f participants. 
(1) The PAC must provide an informal 
process that recognizes the rights of 
individuals receiving assistance to due 
process of law. This process, at a 
minimum, must consist of:

(1) Serving the participant with a 
written notice containing a clear 
statement of the reasons for termination;

(ii) A review of the decision, in which 
the participant is given the opportunity 
to present written or oral objections 
before a person other than the person (or 
a subordinate of that person) who made 
or approved the termination decision; 
and

(iii) Prompt written notification of the 
final decision to the participant.

(2) Procedures must ensure that any 
frail elderly person, person with 
disabilities, or temporarily disabled 
person (and program participant upon 
reassessment) has the option of refusing 
offered services and requesting other 
supportive services as part of the case 
planning process.

(3) In situations where an individual 
requests additional services, not 
initially recommended by the PAC, the 
PAC must make a determination 
whether the request is legitimately a 
needs-based service thpt can be covered 
under the CHSP subsidy. Individuals 
can pay for services other than those 
recommended by the PAC as long as the
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additional services do not interfere with 
the efficient operation of the program.

(e) Eligibility, a dm issions a nd  
transition-out p ro ced u res. (1) Before 
selecting frail elderly persons, persons 
with disabilities, or temporarily 
disabled participants, each grantee (with 
PAC assistance) shall develop a 
supportive services application form for 
the use of persons applying for 
supportive services under CHSP. The 
information in the individual’s 
supportive services application is 
crucial to the PAC’s determination of 
the need for further physical or 
psychological evaluation of any 
individual who wishes to receive the 
supportive services offered. The 
application should include: any intake 
form, the ADL assessment, and 
appropriate comments from both the 
applicant’s physician and the Service 
Coordinator.

(2) The grantee or PAC must develop 
procedures for providing for an 
individual’s transition out of the CHSP 
to another setting. Transition out is 
based upon the degree of supportive 
services needed by an individual to 
continue to live independently. If a 
program participant is transitioned out 
of the program, but wishes to retain 
supportive services, he or she may do 
so, as long as he or she remains income 
eligible, continues to live in an eligible 
project, and pays the full cost of services 
provided. A participant can be 
transitioned out of CHSP if he or she:

(1) Gains physical and mental health 
and is able to function without 
supportive services, even if only for a 
short time (in which case readmissibn, 
based upon reassessment to determine 
the degree of frailty or the disability, is 
acceptable);

(ii) Requires a higher level of care 
than that which can be provided under 
CHSP; or

(iii) Refuses or fails to pay service 
fees.

§— __ .230  Eligibility.
(a) P articipants. (1) Any eligible 

resident as defined in S .105 of an 
eligible housing project (or any person 
who, with deinstitutionalization and 
appropriate supportive services under 
this section, could become a resident of 
eligible federally assisted housing) shall 
be eligible for services under the CHSP.

(2) In providing services under a 
Congregate Housing Services Program, 
the program shall give priority "to very 
low income individuals, and shall 
consider their service needs in selecting 
program participants.

(b) O ther resid en ts. Elderly persons, 
persons with disabilities and 
temporarily disabled individuals who

reside in an eligible housing project 
other than eligible project residents 
under paragraph (a)(1) of this section 
may receive services from a congregate 
services program if the housing 
managers, congregate service 
coordinators, and the professional 
assessment committee jointly determine 
that the participation of these 
individuals will not negatively affect the 
provision of services to eligible project 
residents. Residents eligible for services 
under this paragraph shall pay fees as 
provided under 1$ .240.

(c) N o nresid en ts. Elderly persons, 
persons with disabilities, and 
temporarily disabled persons who are 
not residents of the project may 
participate in the Congregate Housing 
Services Program at the option of 
program management in consultation 
with project residents, if the 
participation of these persons will not 
adversely affect the cost effectiveness or 
operation of thé program, or add 
significantly to the need for assistance. 
Nonresidents who receive services 
under the congregate services program 
shall pay a fee as established under 
§ _  ..240(f).

§ _____ .235 Cost distribution.
(a) G eneral. Each state, Indian tribe, 

unit of general government, or local 
nonprofit housing sponsor that receives 
amounts under a contract under
§ _____.205(a) shall supplement any
such amount with amounts sufficient to 
provide at least 50 percent of the cost of 
providing the congregate services 
program. In instances where the state is 
the applicant, the local government’s 
contribution shall not exceed 10 percent 
of the amount required of the state. The 
Secretary concerned shall authorize 
owners to use excess residual receipts 
(if authorized) to the extent available to 
supplement funds received from CHSP.

(1) The CHSP shall provide no more
than 40 percent of the cost of the 
program, under a grant agreement in 
accordance with § _____ .205(a).

(2) Fees paid by the participants
under §_____ .240 shall provide àt least
10% of the cost of the program up to a 
maximum of 20% of each participant’s 
adjusted income. The Secretary 
concerned shall provide for the waiver 
of fees for individuals who are without 
income.

(b) M a intena nce o f  existin g  sup po rtive  
serv ices. In the application, the * 
applicant (and or Project, if different) 
shall certify that it shall maintain the 
existing supportive services that frail 
elderly and nonelderly disabled 
residents are already receiving, 
including those which a PAC may 
determine are necessary to maintain

independence for potential CHSP 
participants. These services will be 
maintained either for the time the 
individual remains in the CHSP, or for 
the duration of the CHSP grant. These 
services do not qualify as matching 
funds.

(c) P rohibition on  substitution o f  
fu n d s . The grantee shall ensure that the 
activities provided to the project under 
a grant in support of activities eligible 
for assistance under this part will be in 
addition to, and not in substitution for, 
annual funds the grantee was providing 
to the project in support of activities 
eligible for assistance under this part 
before the date of the submission of the 
application for CHSP assistance. The 
grantee shall certify to the Secretary 
concerned that CHSP funds will not be 
substituted for funds that the grantee 
was providing before the date of 
application for assistance under CHSP.

id) E ligible su p p lem en ta l 
contributions (M atching F u n d s). (1) All 
sources of matching funds must be 
directly related to the types of 
supportive services prescribed by the 
PAC or CHSP administration.

(2) Matching funds may include:
(i) Cash (which may include funds 

from federal, state and local 
governments, third party contributions, 
available payments authorized under 
Medicaid for specific individuals in the 
Congregate Housing Services Program,. 
Community Development Block Grants 
or Community Services Block Grants, 
Older Americans Act programs or 
excess residual funds with the approval 
of the Secretary concerned).

(ii) The imputed dollar value of other 
agency or third party-provided direct 
services or staff who will work with or 
provide services to program 
participants; these services must be 
justified in the application to assure that 
they are the new or expanded services 
of the CHSP necessary to keep the 
program participants independent 
without creating dependence. If services 
are provided by the state, Indian tribe, 
unit of general local government, or 
local nonprofit housing sponsor, IHA, 
PHA, for profit or not for profit owner, 
any salary paid to staff from 
governmental sources to carry out the 
program of the grantee and any salary 
paid to residents employed by the 
program (other than from amounts
under a contract under § _ ____.205) is
allowable match.

(iii) In-kind items (these are limited to 
,10 percent of the 50 percent matching 
amount), such as the current market 
value of donated common or office 
space, utility costs, furniture, material, 
supplies, equipment and food used in 
direct provision of services. The
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applicant must provide an explanation 
for the estimated donated value of any 
item listed.

(iv) The value of services performed 
by volunteers to the program, at the rate 
of $5.00 an hour.

(e) Lim itation. (1) The following are 
not eligible for use as cash match funds:

(1) Funds from a PHA’s operating 
funds;

(iij PHA’s section 8 administrative
fl00 •

(iii) CHSP funds;
(iv) Section 8 funds other than excess 

residual receipts;
(v) CIAP funds unless used for service 

coordination or case management;
(vi) Comprehensive grant funds 

unless used for service coordination or 
case management.

(2) For purposes of complying with 
the requirements of paragraph (a) of this 
section, if the state is the applicant, the 
Secretary concerned may not consider 
any amounts contributed or provided by 
any local government to any state 
receiving assistance under this section 
that exceeds 10 percent of the amount 
required of the state.

(f) A n n u a l review  o f m atch. The 
Secretary concerned will review the 
infusion of matching funds annually, as 
part of the program/budget review. If 
there are insufficient matching funds 
available to meet program requirements 
at any point after grant start-up, or at 
any time during the term of the grant 
(i.e., if matching funds from sources 
other than program participant fees drop 
below 50 percent of total supportive 
services cost), the Secretary concerned 
may decrease the federal grant share of 
supportive services funds accordingly.

§ _____ .240 Program participant fees.
(a) E ligib le p rogram  p articipants. The 

grantee of each funded eligible housing 
project shall establish fees for meals and 
other services provided under a , 
congregate services program, which 
shall be sufficient to provide at least 10 
percent of the costs of the program. Each 
program participant shall pay CHSP fees 
as stated below up to a maximum of 20 
percent of the program participant’s 
adjusted income. In cases where a 
program participant has no adjusted 
income, the fee requirement may be 
waived by the grantee. If a participant’s 
fees are waived, the grantee shall share 
50/50 the cost of any shortfall in fee 
collections with the Secretary 
concerned.

(b) F e e s  sh a ll in c lu d e . (1) Cash 
contributions of the program 
participant;

(2) Food Stamps; and
(3) Contributions or donations to

other eligible programs acceptable as 
match under § _ __ ..235(d).

(c) Older A m ericans Art Program. No 
fee may be charged for any meals or 
supportive services under the CHSP if 
that service is funded under an Older 
Americans Act Program.

(d) M eal Fees. (1) For full meal 
services, the fees for residents receiving 
more than one meal per day, seven days 
per week, shall be reasonable and shall 
equal between 10 and 20 percent of the 
adjusted income of the project resident, 
or the cost of providing the services, 
whichever is less.

(2) The fees for residents receiving 
meal services less frequently than as 
described in subparagraph (d)(1) shall 
be in an amount equal to 10 percent of 
the adjusted income of the project 
resident, or the cost of providing the 
services, whichever is less.

(e) Other service fees . The grantee of 
an eligible project may also establish 
fees for other supportive services so that 
the total fees collected from all 
participants for meals and other services 
is no less than 10 percent of the total 
cost of the CHSP. However, no program 
participants may pay more than 20 
percent of their adjusted incomes for 
any combination of services.

(f) Other-residents and nonresidents. 
Fees shall be established for residents of 
eligible housing projects (other than 
eligible project residents) and for 
nonresidents who receive meals and 
other services from a congregate services
program under § ____ _.230 (b) or (c).
These fees shall be in an amount equal 
to the cost of providing the services.

§ _____ .245 Other Federal requirements.
(a) OMB circulars and adm inistrative 

requirem ents. The policies, guidelines 
and requirements of OMB Circular No. 
A-87 and 24 CFR part 85 apply to the 
acceptance and use of assistance under 
this program by public body grantees. 
The policies, guidelines and 
requirements of OMB Circular No. A - 
122 apply to the acceptance and use of 
assistance under this program by 
nonprofit grantees. Grantees are also 
subject to the audit requirements 
described in 24 CFR part 44 (OMB 
Circular A-128).

(b) Drug-free w orkplace. Grantees 
must certify that they will provide a 
drug-free workplace, in accordance with 
the Drug-Free Workplace Act of 1988 
and HUD’s implementing regulations at 
24 CFR part 24, subpart F.

(c) N ondiscrim ination and equal 
opportunity. Recipients must comply 
with the following requirement for 
nondiscrimination on the basis of race, 
color, religion, sex, national origin, age, 
familial status, and disability:

(1) Fair housing requirements. The 
requirements of the Fair Housing Act

(42 U.S.C. 3601-19) and HUD’s fair 
housing regulations (24 CFR part 100); 
Executive Order 11063 (Equal 
Opportunity in Housing) and 24 CFR 
part 107; the fair housing poster 
regulations (24 CFR part 110) and 
advertising guidelines (24 CFR part 
109).

(2) Nondiscrimination in housing. 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d) and HUD regulations 
at 24 CFR part 1.

(3) Discrimination on the basis of age 
or handicap. The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101-07) and HUD regulations at 
24 CFR part 146, and the prohibitions 
against discrimination against disabled 
individuals under section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C 
794) and HUD regulations at 24 CFR 
part 8.

(4) Employment opportunities. The 
requirements of section 3 of the Housing 
and Urban Development Act of 1968 (12 
U.S.C. 1701u) (Employment 
Opportunities for Lower Income Persons 
in Connection With Assisted Projects) 
and the implementing regulations at 24 
CFR part 135.

(5) Minority and women’s business 
enterprises. The requirements of 
Executive Orders 11246,11625,12432, 
and 12138. Consistent with HUD’s 
responsibilities under these Orders, 
recipients must make efforts to 
encourage the use of minority and 
women’s business enterprises in 
connection with funded activities.

(6) Affirmative outreach. The 
Affirmative Fair Housing Marketing 
Program requirements of 24 CFR part 
200, subpart M, and the implementing 
regulations at 24 CFR part 108.

(7) Disability requirements. Fair 
Housing Act and section 504.

(8) Racial and ethnic collection 
requirements. Recipients must maintain 
current data on the race, ethnicity and 
gender of program applicants and 
beneficiaries in accordance with section 
562 of the Housing and Community 
Development Act of 1987 and section 
808(e)(6) of the Fair Housing Act.

(d) Anti-lobbying certification. Section 
319 of Public Law 101—121 prohibits 
recipients of Federal contracts, grants 
and loans from using appropriated 
funds for lobbying the Executive or 
Legislative Branches of the Federal 
Government. Indian tribes, tribal 
organizations and Indian Housing 
Authorities created under Tribal Law 
are excluded from coverage under 
Section 319. A common rule governing 
the restrictions on lobbying was 
published by the Department of 
Agriculture at 7 CFR part 3018 and by
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the Department of Housing and Urban 
Development at 24 CFR part 87. The 
rule requires applicants, grantees, and 
subgrantees of assistance exceeding 
$100,000 in budget authority to certify 
that no Federal funds have been or will 
be spent on lobbying activities in 
connection with the assistance. The rule 
also requires disclosures from 
applicants, among others, if 
nonappropriated funds have been spent 
or committed for lobbying activities if 
those activities would be prohibited if 
paid with appropriated funds. The law 
provides substantial monetary penalties 
for failure to hie the required 
certification or disclosure.

(e) D eba rred  o r su sp en d ed  
contractors. The provisions of 24 CFR 
part 24 and 7 CFR part 3017 apply to the 
employment, engagement of services, 
awarding of contracts, or funding of any 
contractors or subcontractors during any 
period of debarment, suspension, or 
placement in ineligibility status.

(f) C onflict o f in terest. In addition to 
the conflict of interest requirements in 
0MB Circular A-87 and 24 CFR part 85, 
no person who is an employee, agent, 
consultant, officer, or elected or 
appointed official of the applicant, and 
who exercises or has exercised any 
function or responsibilities with respect 
to activities assisted with congregate 
housing services program grant funds, 
or who is in a position to participate in
a decision-making process or gain inside 
information with regard to such 
activities, may obtain a personal or 
financial interest or benefit from the 
activity, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or any proceeds 
thereunder, either for himself or herself 
or for those with whom he or she has 
family or business ties during his or her 
tenure, or for one year thereafter.

(g) D isclosures req u ired  by  R eform  
Act. Section 102(c) of the HUD Reform 
Act of 1989, Public Law 101-235 
(December 15,1980) requires disclosure 
concerning other government assistance 
to be made available with respect to the 
program and parties with a pecuniary 
interest in the Congregate Housing 
Services Program and submission of a 
report on expected sources and uses of 
funds to be made available for CHSP. 
Each applicant shall include 
information required by 24 CFR part 12 
on form HUD-2880 “Applicant/ 
Recipient Disclosure/Update Report.”

§______.300 Application.

The application must contain all of 
the information required by the Notice 
of Funding Availability (NOFA).

§ _____ .305 Application evaluation and
selection.

Each application shall be reviewed 
and screened for technical deficiencies 
in accordance with the guidelines and 
procedures published in the NOFA. 
Applications will be selected in 
accordance with the procedures set 
forth in the NOFA.

§ .325 Monitoring of project sites by
Governmental units.

States, Indian tribes and units of 
general local government with a grant 
for multiple projects shall be 
responsible for monitoring the 
performance of all project sites for 
compliance with CHSP regulations and 
procedures in such manner as 
prescribed by HUD/FmHA.

§ _____ .330 Evaluation of provision of
congregate services programs.

(a) States, Indian tribes and units of 
general local government receiving 
assistance annually shall review and 
evaluate the performance of the 
congregate services programs at eligible 
housing projects receiving assistance in 
their respective jurisdictions.

(b) Grantees annually shall submit to 
the Secretary concerned, a report 
evaluating the impact and effectiveness 
of congregate services programs in the 
jurisdiction of the grantee, in such, form 
as the Secretary concerned shall require.

(c) The Secretary of Housing and 
Urban Development and the Secretary of 
Agriculture shall review and evaluate 
the performance of the congregate 
services programs of eligible housing 
projects receiving assistance under this 
section.

(d) Each state, Indian tribe, unit of 
general local government and nonprofit 
housing sponsor receiving assistance 
shall submit a certification with its 
application, agreeing to cooperate with 
and to provide requested data to the 
entity responsible for the program 
evaluation, if requested to do so by the 
Secretary concerned.

§ _____ .335 Renewal of grants.
(a) Grantees funded initially under 

this part shall be eligible to receive 
continued, non-competitive renewals 
after the initial five-year term of the 
grant, if funds are appropriated and 
available.

(b) Grantees will receive priority 
funding within time periods prescribed 
by the Secretary concerned, subject to 
the availability of funding, Satisfactory 
performance, and compliance with 
these regulations.

(c) Renewal of these grants shall be 
within the time periods and in the form 
as prescribed by the Secretary 
concerned.

§____ .400 Participatory agreement
Each program participant must sign a 

participatory agreement governing the 
utilization of supportive services and 
the payment of supportive services fees. 
The agreement must be renegotiated 
with the participant annually by the 
grantee.

§ .405 Reserve for supplemental
adjustment

The Secretary concerned may reserve 
not more than 5 percent of the amounts 
made available in each fiscal year to 
supplement grants awarded to owners 
under this section when, in the 
determination of the Secretary 
concerned, supplemental adjustments 
are required to maintain adequate levels 
of services to eligible residents.
Requests to utilize supplemental funds 
by the grantee shall be transmitted to 
the Secretary concerned in such form as 
may be required. Funds in the reserve 
which are not used during the first six 
months of each annual review cycle 
may be used for future CHSP grants.

§ ____ _.415 Recapture.
(a) The Secretary concerned may 

impose sanctions, recapture grant funds 
or terminate grants for supportive 
services for:

(1) Grantee’s non-compliance with the 
grant agreement, regulations of HUD or 
FmHA requirements; or

(2) Failure of the grantee to provide 
supportive services within 12 months of 
execution of the Congregate Housing 
Services Program grants

(b) Sanctions include but are not 
limited to the following:

(1) Temporary withholding of 
reimbursements, extensions or renewals 
under the grant agreement, pending 
correction of deficiencies by the grantee;

(2) Contract conditioning;
(3) Termination of the grant;
(4) Substitution of grantee;
(5) And any other action deemed 

necessary by the Secretary concerned.

§ _____.420 Reports.
Each grantee shall submit annual and 

other program and fiscal reports to the 
Secretary concerned in such form and at 
such times, as the Department 
concerned requires.

§ .425 Budget submissions.
Each grantee shall submit a 

supportive services budget for the first 
year of supportive services delivery, and 
annually thereafter, in such form as the 
Department concerned requires. The 
budget for the first year normally will 
utilize less than 20 percent of the funds 
potentially available, due to start-up. 
Any utilization of less than 20 percent
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of supportive services funds in any year 
can be carried forward for use in later 
years.

$ .430 Program costs.
(a) A llow able costs. (1) Allowable 

costs for direct provision of supportive 
services includes the provision of 
supportive services and others approved 
by the Department concerned for:

(1) Direct hiring of staff, including a 
Service Coordinator;

(ii) Supportive service contracts with 
third parties;

(iii) Equipment and supplies 
(including food) necessary to provide 
services;

(iv) Operational costs of a 
transportation service (e.g., mileage, 
insurance, gasoline and maintenance, 
driver wages, taxi or bus vouchers);

(v) Purchase or leasing of vehicles;
(vi) Direct and indirect administrative 

expenses for administrative costs such 
as annual fiscal review and audit, 
telephones, postage, travel, professional 
education, furniture and equipment, 
and costs associated with self evaluation 
or assessment (not to exceed one 
percent of the total budget for the 
activities approved) and

(vii) States, Indian tribes and units of 
general local government with more 
than one project included in the grant 
may receive up to 1% of the total cost 
of thè grant for monitoring the projects.

(2) Allowable costs shall be 
reasonable, necessary and recognized as 
expenditures in compliance with the 
Office of Management and Budget’s 
(OMB) Cost Policies, i.e., OMB Circular 
A-87, 24 CFR 85.36, and OMB Circular 
A-128, (Copies of OMB Circulars may be 
obtained from E.O.P. Publications, room 
2200, New Executive Office Building, 
Washington, DC 20503, telephone (202) 
395-7332. (This is not a toll-free 
number.) There is a limit of two free 
copies.

(b) N onallow able costs. (1) The 
Congregate Housing Services Program 
supportive service funds may not be 
used to cover expenses related to any 
grantee program, service, or activity 
existing at the time of application to the 
Congregate Housing Services Program.

(2) Examples of non-allowable costs 
under the program are:

(i) Capital funding (such as purchase 
of buildings, related facilities or land 
and certain major kitchen items such as 
stoves, refrigerators, freezers, 
dishwashers, trash compactors or sinks);

(ii) Administrative costs, such as a 
non-proportional share of costs charged 
to the Congregate Housing Services 
Program for rent/lease, utilities, staff 
time;

(iii) Payments to PAC members (other 
than the Service Coordinator) or third

party organizations providing that 
function;

(iv) Cost of supportive services other 
than those approved by the Secretary 
concerned;

(v) Modernization, renovation or new 
construction of a building or facility, 
including kitchens;

(vi) Any costs related to the 
development of the application and 
plan of operations before the effective 
date of the Congregate Housing Services 
Program grant award;

(vii) Emergency medical services and 
ongoing and regular care from doctors 
and nurses, including but not limited to 
administering medication, purchase of 
medical supplies, equipment and 
medications, overnight nursing services, 
and other institutional forms of service, 
care or support;

(viii) Occupational therapy and 
vocational rehabilitation services; or

(ix) The value of PAC members’ time 
for any time period estimate related to 
the initial assessment of individuals 
before they are accepted into the CHSP; 
or

(x) Other items defined as 
unallowable costs in the supportive 
services grant instrument and OMB 
Circular A-87 or 122.

(c) Adm inistrative cost lim itation. A 
recipient of assistance under this 
section may not use more than 10 
percent of the sum of the assistance and 
the contribution amounts required
under § _____ .235(a) for administrative
costs, and shall ensure that any entity to 
which the recipient distributes amounts 
may not expend more than a reasonable 
amount from distributed amounts for 
administrative costs. Administrative 
costs may not include any capital 
expenses.

§ _____ .435 Use of residents In providing
services.

Each housing project that receives 
assistance under this section shall, to 
the maximum extent practicable, utilize 
the elderly and persons with disabilities 
who are residents of the housing project, 
but who are not eligible project 
residents, to participate in providing 
congregate services under this part. 
These individuals shall be paid wages 
that shall not be less than the higher of:

(a) The minimum wage that would be 
applicable to the employee under the 
Fair Labor Standards Act of 1938, if 
section 6(a)(1) of that Act applied to the 
resident, and if the resident were not 
exempt under section 13 of that Act;

(b) The State or local minimum wage 
for the most nearly comparable covered 
employment; or

(c) The prevailing rates of pay for 
persons employed in similar public 
occupations by the same employer.

§ _____ .440 Services provided not
Income.

Except for wages paid under
§ _____ .435, services provided to a
resident of an eligible housing project 
under a congregate services program 
shall not be considered as income for 
the purpose of determining eligibility 
for or the amount of assistance or aid 
furnished under, any federal, federally 
assisted, or state program based on 
need.

§ _____ .445 Consultation with the
Department of Health and Human Services.

The Secretary concerned shall consult 
with the Secretary of Health and Human 
Services regarding the availability of 
assistance from other Federal programs 
to support services under this part and 
shall make information available to 
applicants for assistance under this part.

____ _.500 Eligibility and priority for 1978
Act recipients.

(a) Notwithstanding any other 
provision of this section, any public 
housing agency or nonprofit corporation 
assisted under section 202 of the 
Housing Act of 1959 that was receiving 
assistance under a grant under the 
Congregate Housing Services Act of 
1978 on November 28,1990 shall 
receive assistance under the Congregate 
Housing Services Act of 1978 for the 
remainder of the term of its grant, and 
shall receive priority for assistance 
under this section after the expiration of 
its grant.

(b) For any congregate services 
program that was receiving assistance 
under a grant under the Congregate 
Housing Services Act of 1978 on 
November 28,1990, the grantee, in 
coordinating with a local government 
with respect to that grantee’s program, 
shall not be subject to the requirement 
to provide supplemental contributions
under §______.235(a) (for that program)
for the six-year period beginning on the 
expiration of the program’s current 
assistance contract. Each such .program 
recipient shall maintain, for the six-year 
period, the same dollar amount of 
annual contributions in support of the 
services eligible for assistance under 
this section as was contributed to the 
program during the year preceding 
November 28,1990. This amount shall 
be equal to no less than the dollar 
amount of the annual contribution plus 
any inflationary increases allowed by 
HUD and FmHA.

§ .505 Submission and approval of
applications by grantees.

The applicant shall submit an 
application as required by the Secretary 
concerned.



Federal Register /  Vol. 59, No. 82 /  Friday, April 29, 1994 /  Rules and Regulations 22235

§ ______.510 Subm ission and approval of
applications by grantees funded initially 
under the 1978 Act, after the six-year 
transition period.

Grantees funded initially under the 
1978 Act shall be eligible to receive 
continued, non-competitive funding 
after the six-year transition period.
These grantees will be eligible to receive 
priority funding under this part if they 
comply with these regulations and with 
the requirements of any Funding Notice 
issued in a particular fiscal year.

§____ _.515 Waiver authority.
The Secretary concerned may waive 

any requirement of these regulations 
that is not required by law, upon a 
determination of good cause. Each 
waiver will be in writing, supported by 
documentation of the pertinent facts 
and grounds, and signed by the 
Secretary concerned. The Secretary 
concerned will publish notice of granted 
waivers in the Federal Register.

Adoption of the Final Common Rule
The agency specific adoption of the 

final common rule, which appears at the 
end of the common preamble appears 
below:

FARMERS HOME ADMINISTRATION 

7 CFR Part 1944

List of Subjects in 7 CFR Part 1944
Farm labor housing, Migrant labor, 

Nonprofit organizations, Public housing, 
Rent subsidies, and Rural rental 
housing.

Chapter XVIII of title 7 of the Code of 
Federal Regulations is amended by 
revising subpart F to part 1944 to read 
as set forth at the end of the common 
preamble.

Dated: April 5.1994.
Bob J. Nash,
Under Secretary, Sm all Community and Rural 
Development.

PART 1944—HOUSING

Subpart F—Congregate Housing Services 
Program
Sec.
1944.251 (_____ .100) Authority and

purpose.
1944.252 ( .105) Definitions.

1944.253 (_______.200) Announcement of
fund availability and selection criteria.

1944.254 (_______.205) Grant agreement.
1944.255 (_______.210) Eligible activities.
1944.256 (_______.215) Service plan.
1944.257 f .220) Service coordinator.
1944.258 f .225) Professional

Assessment Committee (PAC).
1944.259 (_______.230) Eligibility.
1944.260 (_______.235) Cost distribution.
1944.262 (_______.240) Program participant

fees.
1944.264 (______ .245) Other Federal

requirements.
1944.266 (______.300) Application.
1944.266 f .305) Application

evaluation and selection.
1944.270 (______ .325) Monitoring of project

sites by Governmental units.
1944.272 ( _ .330) Evaluation of

provision of Congregate Services
Programs.

1944.274 (__ .335) Renewal o f grants.
1944.276 (__ .400) Participatory

agreement
1944.278 (__ .405) Reserve for

supplemental adjustment
1944.282 ( _ .415) Recapture.
1944.284 (__ .420) Reports.
1944.286 (__ .425) Budget submissions.
1944.288 (__ .430) Program costs.
1944.290 (__ .435) Use of residents in

providing services.
1944.292 (__ .440) Services provided

not income.
1944.294 ( _ .445) Consultation with

the Department of Health and Human 
Services.

1944.296 (______.500) Eligibility and
priority for 1978 Act recipients.

1944.298 (______.505) Submission and
approval of applications by grantees.

1944.300 (______.510) Submission and
approval of applications by grantees 
funded initially under the 1978 Act, after 
the six-year transition period.

1944.302 (______.515) Waiver authority.
Authority: 42 U.S.C. 1480, 8011; 5 U.S.C.

301, 7 CFR 2.23 and 2.70.

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

24 CFR Part 700

List of Subjects in 24 CFR Part 700

Aged, Grant Programs—housing and 
community development, Individuals 
with disabilities, Low and moderate 
income housing, Nutrition, Public 
housing, Rent subsidies, Reporting and 
recordkeeping requirements, and 
Supportive Services.

Title 24 of the Code of Federal 
Regulations is amended by revising part 
700 to read as set forth at the end of the 
common preamble.

Dated: April 14,1994.
Henry G. Cisneros,
Secretary.

Part 700 is revised to read as set forth 
at the end of the common preamble.

PART 700—CONGREGATE HOUSING 
SERVICES PROGRAM

Sec.
700.100 Authority and policy.
700.105 Definitions.
700.200 Announcement of fund availability 

and selection criteria.
700.205 Grant agreement.
700.210 Eligible activities.
700.215 Service plan.
700.220 Service coordinator.
700.225 Professional Assessment 

Committee (PAC).
700.230 Eligibility.
700.235 Cost distribution.
700.240 Program participant fees.
700.245 Other Federal requirements. 
700.300 Application.
700.305 Application evaluation and 

selection.
700.325 Monitoring of Project Sites by 

Governmental Units.
700,330 Evaluation of provision of 

Congregate Services Programs.
700.335 Renewal of grants.
700.400 Participatory agreement 
700.405 Reserve for supplemental 

adjustment 
700.415 Recapture.
700.420 Reports.
700.425 Budget submissions.
700.430 Program costs.
700.435 Use of residents in providing 

services.
700.440 Services provided not income. 
700.445 Consultation with the Department 

of Health and Human Services.
700.500 Eligibility and priority for 1978 Act 

recipients.
700.505 Submission and approval of 

applications by grantees.
700.510 Submission and approval of

applications by grantees mnded initially 
under the 1978 Act, after the six-year 
transition period.

700.515 Waiver authority.

Authority: Sec. 802, National Affordable 
Housing Act (42 U.S.C. 8011) and Sec. 604, 
Housing and Community Development Act of 
1992.

(FR Doc. 94-9878 Filed 4 -2 8 -9 4 ; 8:45 ami 
BI LUNG CODE 4210-32-4»
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner
[Docket No. N-94-3487; FR-3630-N-01]

Funding Availability (NOFA) for Fiscal 
Year 1994 Congregate Housing 
Services Program
AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD; Office of the 
Administrator, Farmers Home 
Administration (FmHA).
ACTION: Notice of Funding Availability 
for Fiscal Year 1994.

SUMMARY: This Notice of Funding 
Availability (NOFA) announces the 
funding of Regional competitions for 
HUD dollars and a national competition 
for dollars allotted to the Farmers Home 
Administration (FmHA), which are 
available for the supportive services 
component of the Congregate Housing 
Services Program (CHSP). A Final 
Common Rule for the CHSP is 
published elsewhere in today’s Federal 
Register, as 7 CFR part 1944 and 24 CFR 
part 700. Funding announced in today’s 
document covers new grants for 
congregate services for frail elderly 

persons, persons with disabilities, and 
temporarily disabled individuals living 
in eligible housing for the elderly.
States, Indian tribes, units of general 
local government, Public Housing 
Agencies (PHAs) and Indian Housing 
Authorities (IHAs) and local nonprofit 
housing sponsors, are eligible 
applicants. Applications from PHA/ 
IHAs and local non-profit housing 
sponsors are limited to the housing they 
own. States, Indian tribes and units of 
general local government may submit 
one or more applications on behalf of 
one or more owners of eligible housing 
who may be either local non-profit 
housing sponsors or for-profit housing •»' 
owners.

This document contains information 
concerning: (a) The purpose of the 
NOFA; (b) where to get the application 
package; (c) deadline for filing 
applications; (d) eligibility, available 
amounts, and selection criteria; and (e) 
information on application processing, 
and the selection process.
DATES: The deadline date for submission 
of an application to HUD for funding 
under the CHSP is on or before 3 p.m., 
local time, July 13,1994, at the 
appropriate HUD field office.

The deadline date for submission of 
an application to FmHA for funding 
under the CHSP is on or before 3 p.m.,

Eastern Daylight Time, July 13,1994, at 
FmHA Headquarters.
RECEIPT OF APPLICATIONS: HUD will 
receive applications at the Field Office 
for the jurisdiction in which the projects 
are located.

FmHA will receive applications at the 
FmHA Headquarters Building in 
Washington, DC. Copies will also be 
received at the FmHA State office which 
has jurisdiction over the project.
FOR FURTHER INFORMATION CONTACT: For 
general information concerning grants 
under the CHSP, or limited technical 
assistance by telephone regarding the 
preparation of an application for the 
CHSP, potential applicants may contact 
HUD and FmHA as follows:

For questions regarding HUD projects, 
applicants applying for Public and/or 
Indian Housing Projects should contact 
the Housing Management Specialist in 
the Field Office which has jurisdiction 
for the projects.

Applicants applying for Section 8, 
202, 221(d) or 236 Projects should call 
the Loan Servicer in the field office 
which has jurisdiction for the projects.

HUD and FmHA Field office 
addresses and telephone numbers are 
listed in Attachment 1 to this NOFA.

Applicants for FmHA projects should 
contact John Pentecost or Sue Harris at 
FmHA Headquarters at 202-720-1606. 
(This is NOT a toll-free number.) 
Hearing impaired individuals may reach 
FmHA by calling the central TDD 
number of (202)-245-0846, HUD by 
calling (202)-708-9300, or either agency 
by calling the TDD number of the 
Federal Relay Service 1-800-877-TDDY 
and requesting a transfer.

Applicants for HUD projects should 
not contact HUD Headquarters: such 
calls will normally be referred to the 
appropriate HUD Field Office.

Applicants for FmHA projects should 
not contact FmHA State or District 
Offices; such calls will normally be 
referred to FmHA Headquarters.
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act Statement
The information collection 

requirements contained in this NOFA 
have been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3520). No 
person may be subjected to a penalty for 
failure to comply with these information 
collection requirements until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
announced by separate notice in the 
Federal Register.

Public reporting burden for the 
collection of information requirements 
contained in this NOFA is estimated to 
include the time for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Information on the estimated public 
reporting burden is provided under 
Other M atters. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Department 
of Housing and Urban Development, 
Rules Docket Clerk, 451 Seventh Street, 
SW., room 10276, Washington, DC 
20410-0500; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Attention: Desk Officer for HUD, 
Washington, DC 20503.
I. Purpose and Substantive Description
A. Authority and Background
(1) Authority

(a) Section 802 of the Cranston- 
Gonzales National Affordable Housing 
Act (NAHA) (42 USC 8011) created a 
new CHSP.

(b) Section 604 and 672 of the 
Housing and Community Development 
Act of 1992 amended the CHSP.

(c) A final common rule for the CHSP 
is published elsewhere in today’s 
Federal Register.
(2) Background

The CHSP was originally authorized 
and funded as a demonstration program 
under the Congregate Housing Services 
Act of 1978 (1978 Act) (42 USC 8001).
It provided congregate housing and 
coordinated supportive services for 
elderly handicapped or non-elderly 
handicapped individuals to allow them 
to maintain their independence and 
avoid costly and unnecessary 
institutionalization. Congress 
appropriated funds for Fiscal Years 
1979 through 1982, to remain available 
until expended. Since then, Congress 
has provided funds on an annual basis 
to continue funding grantees that 
previously received assistance. The 
demonstration became a permanent 
program in 1987.

Based upon the experience of the 
grantees funded under the 
demonstration, Congress created a new 
CHSP as one of the components of 
NAHA, which was enacted on 
November 28,1990 and amended in 
1992. HUD, in coordination with the 
Farmers Home Administration (FmHA) 
of the Department of Agriculture, 
administers the CHSP under a Common
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Rule in accordance with the statute. * 
This Notice announces the availability 
of both HUD and FmHA funds for the 
CHSP and invites applications from 
both HUD and FmHA applicants.

The CHSP is a program with two 
components: A retrofit and renovation 
component which has not yet been 
implemented and a supportive services 
component. RETROFITTING AND 
RENOVATION OF FACILITIES ARE 
NOT ELIGIBLE FOR FUNDING UNDER 
THIS NOFA.

Funds are available under the 
supportive services component for five- 
year, renewable, congregate services 
grants for frail elderly persons, persons 
with disabilities, and temporarily 
disabled individuals living in eligible 
housing for the elderly. The program 
serves as a means of preventing 
unnecessary institutionalization and 
encouraging deinstitutionalization of 
those potentially eligible residents who 
do not need an institutionalized setting. 
It also improves the capacity of 
management to assess the supportive 
service needs of eligible residents, and 
to either ensure the coordination and 
delivery of supportive services from 
third party providers or provide the 
services directly in order to meet the 
minimum needs of eligible residents.

HUD and FmHA are interested in 
using the services funds in the most 
cost-efficient manner and with 
appropriate targeting. Thus, a number of 
changes have been made from last year’s 
program to increase efficiency, target the 
program more effectively and attempt to 
make the limited funds available to 
more applicants. The major changes are 
to:

(a) stress the service coordination/ 
case management aspects of the program 
by making the service coordinator a 
clearly mandated function, whether 
funded wholly or in part by CHSP, or 
funded by a third party; (The more 
coordinators that are funded, the larger

the number of projects whose residents 
will ultimately benefit from supportive 
services in the community.)

(b) target the available funds to meals 
and service coordination/case 
management and limit funds for 
additional supportive services, by 
capping the amount of funds that an 
applicant may receive for other 
supportive services thus allowing more 
potential grants; (Thus, an applicant 
may receive a maximum of $1,200/ 
person/year in HUD funds for 
supportive services other than case 
management/service coordination and 
the mandatory meals program.)

(c) focus on projects nearly fully 
occupied this year. (Occupied projects 
more readily are able to plan programs 
for existing needs and get them 
operational in the most effective manner 
and the shortest time. Thus, CHSP is 
offered this year only to projects which 
are at least 85 percent occupied as of the 
date of the CHSP application to HUD.)

Additionally, HUD and FmHA are 
clarifying the meals requirement. While 
the current requirement that each CHSP 
provide at least one hot meal per day in 
a group setting for some or all of the 
participants who are assessed as 
needing such assistance is not changed, 
additional meals can be available for 
frail elderly or non-elderly disabled 
participants who are assessed with a 
need for them. Such additional meals 
can be either hot or cold and may be 
home delivered.

The CHSP will ensure the long-term 
provision of supportive services in a 
manner which insures the program 
participant’s freedom of choice and 
which respects the dignity of the 
persons served. It will also provide 
readily available and efficient services 
with emphasis on providing only those 
services minimally necessary to 
maintain independent living, but 
maintaining a continuum of support for

Region

I I  ............
III ................
IV ................
V ................
VI ________________
VII ................
VIII .....
IX .....
X ........

Total

1 Percentages are rounded to equal 100%.

individual program participants over 
time.
B. A llocation  A m ounts

The Departments of Veterans Affairs 
and Housing and Urban Development, 
and Independent Agencies 
Appropriations Act, 1993 (P.L. 102-389) 
appropriated $21,000,000 in FY 1993. 
Approximately $14,500,000 of these 
funds remained after the FY 1993 
competition and the refunding of the 53 
existing grantees for an additional 24 
months. Additionally, the Departments 
of Veterans Affairs and Housing and 
Urban Development, and Independent. 
Agencies Appropriations Act, 1994 (P.L. 
103-124) made available $25,000,000 
for the CHSP, all of which is included 
in the NOFA. Together with the 
carryover funds, $39,500,000 is 
available for new grants. In consultation 
with FmHA, the dollars are allocated as 
follows:
—Approximately 20 percent 

($7,900,000) of the total funds are 
available to applicants with FmHA 
projects.

—The remainder, approximately 80 
percent ($31,600,000) is for applicants 
with HUD projects.

1. HUD Projects
Applicants for HUD projects may 

apply for grants from the available 
$31,600,000. The formula for the HUD 
allocation is stated below:

a. Compute the total number of 
section 8 New Construction/substantial 
rehabilitation elderly, section 202, 
section 221(d) elderly, section 236 
elderly and PIH/IHA elderly units in 
each Region for the nation as a whole.

b. Calculate the proportion of the 
national total represented by each 
Region’s share.

c. Divide the available dollars 
proportionally in accordance with the 
Regional share of the elderly housing 
inventory, as follows:

No. of 
units Dollars

Per
cent
age

102,257 $2,844,000 9
127,124 3,476,000 11
135,760 3,792,000 12
182,684 4,740,000. 15
273,075 7,268,000 23
82,319 2,212,000 7
95,605 2,528,000 8
36,616 948,000 3
96,958 2,528,000 8
42,837 1,264,000 4

1,175,235 $31,600,000 100»
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The funds for the CHSP will be 
awarded by HUD through 10 Regional 
competitions, in which applicants are 
selected to receive supportive services 
grants by HUD. The funding process is 
further described in Section II. of this 
NOFA.
2. FmHA Projects

Applicants for FmHA projects may 
apply for grants from the available 
$7,900,000.

The funds for the CHSP will be 
awarded by FmHA through a national 
competition, in which applicants are 
selected to receive supportive services 
grants by FmHA Headquarters. HUD 
will fund the grants, and administer 
them with FmHA assistance. The 
funding process is further described in 
Section II. of this NOFA.
C. E ligibility

1. General
Applicants must submit applications 

for HUD projects to HUD field offices 
and applications for FmHA projects to 
FmHA Headquarters and State offices. 
Applicants may apply for either HUD 
and/or FmHA dollars. Applications may 
only be submitted to the HUD field 
office/FmHA State office which has 
jurisdiction over the project.

Projects submitted by eligible 
applicants under this NOFA are limited 
to eligible housing for the elderly, as 
defined below.
2. Eligible Applicants

Eligible applicants are States, Indian 
Tribes, units of general local 
government, PHA/IHAs or local non
profit housing sponsors as defined in 7 
CFR 1944.252 and 24 CFR 700.105. 
Local non-profit housing sponsors and 
PHA/IHAs may only apply on behalf of 
projects they own. For-profit owners of 
eligible housing for the elderly may not 
apply directly for CHSP grants; the 
request must be submitted under an 
application by a State, Indian tribe or 
unit of general local government (but 
NOT under an application submitted by 
a local non-profit sponsor or a PHA/ 
IHA).
3. Eligible Housing Projects

Eligible projects under this NOFA 
must be eligible housing for the elderly 
as defined in 7 CFR 1944.252 and 24 
CFR 700.105, and must be 85 percent 
occupied as of the date of the 
application deadline for funding under 
this NOFA. For-profit owners of eligible 
housing for the elderly may not apply 
directly for CHSP grants; the request 
may be submitted under an application 
by a State, Indian tribe or unit of general 
local government (but NOT under an

application submitted by a local non
profit sponsor or a PHA/IHA).
4. Services Required by the CHSP

Each application must provide 
documentation that it will provide or is 
already providing the following 
required services.

a. A meals program of at least one hot 
meal a day, seven days a week in a 
group setting for some or all of the 
participants; and,

b. A service coordinator to provide 
case management and other activities as 
required by section 700.220 and 225 or 
1944.257 and 258 of the common rule.
5. Funding Limits

There is a limit on the amount of 
dollars HUD/FmHA will approve for 
supportive services o th er than cape 
m a n a gem en t/ serv ice co ordination  a n d  
m eals. This limit is $1,200 in HUD 
funds per person per year in FY 1994. 
(Costs for meals and case management/ 
service coordination are not capped, but 
follow normal market considerations for 
that jurisdiction.) The proposed amount 
for case management/service 
coordination together with the capped 
amount for other services and a limited 
amount make up the 40 percent that 
HUD will pay as its share of the grant.

THE MAXIMUM AMOUNT OF 
FUNDS WHICH WILL BE GRANTED TO 
ANY ONE APPLICANT UNDER THIS 
NOFA is $2,000,000, subject to Section
II.G. (6).
D. S electio n  C riteria/R anking Factors

1. General
To provide each applicant a fair and 

equitable opportunity to receive FY 
1994 funds under the CHSP, HUD and 
FmHA will use the selection criteria 
stated below to rate all eligible 
applications which have passed 
eligibility, threshold and technical 
review.
2. Selection Criteria

The selection criteria, with a 
maximum total rating value of 75 
points, are as follows:
S electio n  C riteria

a. Experience or capability of the 
applicant:

The applicant currently administers 
an effective, successful service program 
for the frail elderly or for persons with 
disabilities, or evidences relevant 
experience or capability to develop and 
implement such service programs. The 
applicant is:
Experienced_______ (10)
Has capability only_______ (5)
Unqualified________(0)

b. The degree of adequacy of local 
service providers, appropriateness of the 
targeting of the services and the 
relationship of the proposal to the needs 
and characteristics of the eligible 
residents of the projects where the 
services are to be provided:

Proposed services to be provided by 
both the applicant and local social 
service agencies:

(1) Appropriately address the daily 
living needs of the residents presented 
in the application;

(2) Adequately appear to both provide 
a core of necessary services and fill the 
gap between the existing services and 
those that are not available/affordable; 
and,

(3) Will serve all residents identified 
as either disabled or frail (deficient in at 
least 3 activities of daily living).
Meets all three_______ (15)
Meets 2 of 3 _______ (10)
Meets one_______ (5)
Meets none - (0)

c. The schedule for establishment of 
services following approval of the 
application:

The applicant’s timetable for 
implementation of services is reasonable 
and credible based upon HUD/FmHA’s 
experience with the applicant. 
Implementation in 6 months or less

___ ____ (5)
From 7 to 12 months________(3)
Over 12 months_______ (0)
Plan is not credible as presented

___ :_____(0)
d. The professional qualification of 

the members of the PAC:
The proposed PAC consists of no less 

than three individuals, and includes 
both social service professionals and at 
least one qualified medical or other 
health professional. PAC members are 
competent to appraise the functional 
abilities of frail elderly individuals and 
persons with disabilities in regard to 
performing activities of daily living.
Acceptable _______ (5)
Not acceptable_______ (0)

e. The reasonableness and application 
of fee schedules established for 
congregate services:

The applicant proposes reasonable 
fees which meet prescribed 
requirements. The applicant has:

(1) Accurately calculated meal fees 
according to Exhibit 20, or did not 
utilize meal fees as the meals are funded 
totally from the Older Americans Act;

(2) Presented flat fees for services 
other than meals that do not exceed the 
cost of each service, or had no other 
service fee(s); and,

(3) Proposed total fees that do not 
exceed 20% of a participant’s adjusted 
income.
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Yes, meets all three_______ (10)
Yes, meets one or tw o_______ (5)
No, fee schedule meets none ______ (0)

f. The adequacy and accuracy of 
proposed budgets:

The budget conforms to the following 
conditions:

(1) Service costs are consistent with 
local market conditions;

(2) Costs of all services correspond 
directly to the proposed number of 
participants;

(3) All costs proposed are eligible;
(4) The limits on administrative costs 

(10% of program), in-kind contributions 
(10% of match), local government 
proportion of match when a State is the 
applicant (10%) and the $1,200 per/ 
person/year limit are not exceeded; and,

(5) Total participant fees as shown in 
the first year budget are equal to or 
greater than 10% of total program cost.
Conforms to all five_______ (15)
Conforms to at least two______ _ (5)
Conforms to one or none_______ (0)

g. The extent to which the applicant 
proposes funds from other services in 
excess of that required:

The applicant proposes matching 
funds for the first year and for the next 
four years in an amount that exceeds the 
minimum required. The applicant’s 
match is:

(1) 55% or more of total program cost
for the first year and/or one or more of 
the next four years . (3)

(2) Under 55% of total program cost
for the first and other years._______ (0)

h. The methods of providing for 
deinstitutionalized older individuals 
and persons with disabilities:

The application has a proposed plan 
to identify and transfer potential 
participants from institutions to the 
project and into the CHSP.

There is a plan and it is acceptable.
Yes_______ (2); No________ (0)

i. Existing/new services;
The applicant or other third parties 

currently do not provide supportive 
services to frail or disabled residents 
and the proposed CHSP services will 
constitute an entirely new program. 
--------- - (5)

The applicant or other third party 
provides some supportive services to 
eligible residents; the proposed CHSP 
services will expand or add to existing 
services._______ <{0)

)• Housing/Services Assistance for 
Minorities and Minority Business 
Enterprise/Women Business Enterprise 
(MBE/WBE).

1. Housing/services experience:
Applicant has significant previous 

experience in serving minorities (i.e., 
previous housing/services to minorities 
was equal to or greater than the

percentage of minorities in the 
jurisdiction where the previous 
housing/service experience occurred 
AND has direct experience in serving 
the client group proposed to be served 
in the application.' (3)

Applicant has previous experience in 
serving minorities, BUT previous 
housing/services to minorities was less 
than the percentage of minorities in the 
jurisdiction where the previous service
experience occurred._______ - (l)

Applicant does not have experience 
in serving minorities. _______ (0)

2. Minority business enterprise/. 
Women business enterprise experience 
(MBE/WBE).

Applicant has substantial prior MBE 
AND WBE experience (awarded services 
or other contracts over $10,000).
_______ _ (2)

Applicant has substantial prior MBE 
OR WBE experience (awarded services 
or other contracts over $10,000). 
_______ (1)

Applicant does not have significant 
MBE/WBE experience._______ (0)
11. Application Process
A . O btaining A pplication  P ackages

CHSP applications can be obtained 
ONLY from the Multifamily Housing 
Clearinghouse at 1-800-955-2232'. The 
Clearinghouse must be called regardless 
of whether the potential applicant is 
considering HUD projects or FmHA 
projects. Applications will not be 
available to applicants directly from 
HUD Headquarters or Field offices or 
from FmHA Headquarters or State 
offices.

The application packages will be 
available from April 29,1994 through 
July 13,1994.
B, A pplication  R equirem en ts

All applications must contain the 
following information, in such form and 
in such detail as HUD/FmHA require in 
the application package:
Part A: Applicant Information

1. SF-424, “Request for Federal 
Assistance.’’

G eneral in form a tio n :
Exhibit 1: Applicant Information 
Exhibit 2: Evidence of Eligibility 
Exhibit 3: List of Applications 

Submitted to Other HUD Field/FmHA 
State Offices

Exhibit 4: Applicant Experience 
Statement
D isclosures a n d  certifica tio n s:

Exhibit 5: HUD-2880, “Applicant/ 
Recipient Disclosure/Update Report,“ 

Exhibit 8: Applicant’s Anti-lobbying 
Certifications (certification for Grants, 
Loans, Contracts and Cooperative

Agreements and SF-LLL, “Disclosure 
Form to Report Lobbying,”)

Exhibit 7: Applicant Certifications (SF- 
424B “Assurances, Non-construction 
Programs”, Drug-Free Workplace 
Certification and Civil Rights 
Certifications)

Exhibit 8: CHSP Blanket certification 
Part B: Project Information 

G eneral in form ation :
Exhibit 1A: Applicant Identifier 
Exhibit 9: Letter of Support from Area 

Agency on Aging/Agency Serving the 
Disabled

Exhibit 10: Project Information 
Exhibit 11: Evidence of Eligibility 
Exhibit 12: Certification for HUD- 

Approved Budget and for use of 
Residual Receipts (section 202 only) 

Exhibit 13: Existing Services 
Description
N eed s o f resid en ts a n d  n eed  fo r  

sup po rtive serv ices:
Exhibit 14: Profile of Eligible Project 

Residents
Exhibit 15: Description of the Need for 

the Supportive Services 
Exhibit 16: Deinstitutionalization Plan 

P roposed  CH SP  p rogra m :
Exhibit 17: Description of Proposed 

Services
Exhibit 18: Meals description 
Exhibit 19: Implementation Start-up 

Schedule
Exhibit 20: Participant Fees Calculation 

Form
Exhibit 21: Budget Forms:
—HUD-91178—“Annual Program 

Budget, Applicant",
—HUD-9117&—“Summary Budget, 

Five-Year Projection”, and,
—HUD-91180—“Summary Budget, 

Applicant.”
M atching fu n d s :

Exhibit 22: Summary Form for Match 
Exhibit 23: Match Letters 
Exhibit 24: Documentation of Residual 

Receipts (NOT for use of Public/ 
Indian Housing Agencies)
P rofessional a ssessm en t com m ittee  

(P A C ):
Exhibit 25: Qualification of PAC 

members
For applicant’s information, the 

application package contains a copy of 
the Joint Common Rule and three 
Attachments:
—Attachment 1: CHSP Questions and 

Answers;
—Attachment 2: Discussion of Service 

Coordinator; and,
—Attachment 3: Instructions for 

Completing Budget Forms.
C. P ackaging o f  A p p lication s

Applications must be submitted on 
the basis of “one application—one
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project”. A HUD PHA/IHA project is 
defined either by number or by distinct 
building name; HUD Multifamily and 
FmHA projects are defined by a project 
number and/or a Section 8 contract 
number. The applicant’s portion of the 
application submission is “Part A” and 
the project’s portion of the application 
with project and program information is 
“PartB.”

FmHA applicants must submit an 
original "Part A and one or more Part 
Bs” to FmHA Headquarters; A copy of 
each Part A and Part B must be 
submitted to the appropriate FmHA 
State offices.

An applicant submitting one 
application for one project only must 
submit one Part A and one Part B. (For 
example, the Smalltown Housing and 
Redevelopment Authority submits one 
application for one project “Pleasant 
Valley Towers” to the HUD Omaha 
Field Office. That application must 
contain one Part A and one Part B.)

Applicants submitting applications 
for multiple projects must submit a 
separate application for each project, in 
each jurisdiction in which it is 
submitting applications.

However, for multiple applications 
from the same applicant in the same 
jurisdiction, only one copy of Part A is 
submitted. Thus, an applicant 
submitting three applications in one 
jurisdiction must submit one Part A and 
three Part Bs (e.g., the North Carolina 
Office on Aging is submitting three 
applications for three HUD projects to 
the HUD Greensboro office. It submits 
one Part A to that office, with a Part B 
for each of the three separate projects.)

However, if an applicant is submitting 
applications to more than one HUD 
Field office or FmHA State office or to 
both HUD and FmHA, it must submit 
one “Part A” and the appropriate 
number of “Part Bs” in EACH 
jurisdiction. For example, the Ohio 
Office of Aging is submitting two 
applications for two HUD projects to the 
Cleveland HUD Office, one application 
for one HUD project to the Columbus 
HUD Office and one FmHA application 
to the FmHA Columbus State office. An 
original Part A must be submitted to 
EACH of the three Offices, with two Part 
Bs to the Cleveland Office, one Part B 
to the HUD Columbus office and one 
Part B to the FmHA Columbus Office.

Each Part A and each Part B must be 
in separate folders. Each Part must be 
appropriately tabbed and numbered 
according to the instructions in the 
Application Package.

D. Subm ission  o f  A p p lication s

1. Submission of Applications to HUD
All applicants shall submit an original 

and THREE copies (a FAX copy of the 
application is NOT acceptable) of the 
CHSP application to the Director of 
Housing Management in the HUD Field 
Office which has jurisdiction over the 
project at the address noted in 
Attachment 1 of the NOFA by 3 p.m., 
Local Time, on or before July 13,1994.
In the case of IHAs, the submission is 
to the Director of Housing Management 
in the HUD Field Office in which is 
located the Office of Native American 
Programs which has jurisdiction over 
that project. The deadline date is firm as 
to date and hour.

In the interest of fairness to all 
applicants requesting CHSP funds, HUD 
will treat as ineligible for consideration 
any request which is received after the 
deadline.

Applicants making requests for CHSP 
funds should take this practice into 
account and make early submission of 
their materials to avoid any risk of lost 
eligibility brought about by 
unanticipated delivery-related 
problems.

Applications received after the date 
and time stated herein will not be 
accepted, and will be returned to the 
applicant.

Each application package must be 
identified on the envelope or wrapper as 
follows: Director of Housing 
Management, CHSP FY 1994 
Application Package, Due by 3 p.m., 
Local Time July 13,1994.

Determination whether an application 
is received in a timely manner is solely 
the responsibility of the receiving HUD 
Field Office.
2. Submission of Applications to FmHA

All applicants shall submit an original 
and TWO copies (a FAX copy of the 
application is NOT acceptable) of the 
CHSP application to FmHA 
Headquarters by 3 p.m., Eastern 
Daylight Time, on or before July 13,
1994. The deadline date is firm as to 
date and hour. The Address is: U.S. 
Department of Agriculture, Farmers 
Home Administration, ATTN: Sue M. 
Harris-Green, South Building, room 
5343,14th and Independence Ave, SW., 
Washington, DC 20250.

One copy of the application must also 
be submitted to the FmHA State office 
which has jurisdiction over the project.

In the interest of fairness to all 
applicants requesting CHSP funds, the 
FmHA will treat as ineligible for 
consideration any request which is 
received by FmHA Headquarters after 
the deadline.

Applicants making requests for CHSP 
funds should take this practice into 
account and make early submission of 
their materials to avoid any risk of lost 
eligibility brought about by 
unanticipated delivery-related 
problems.

Applications received after the date 
and time stated herein will not be 
accepted, and will be returned to the 
applicant.

Each application package must be 
identified on the envelope or wrapper as 
follows: CHSP FY 1994 Application 
Package, Due by 3 p.m., Eastern 
Daylight Time July 13,1994.

Determination whether an application 
is received in a timely manner is solely 
the responsibility of FmHA 
Headquarters. The decision of that 
Office is not subject to appeal.
E . E ligibility  R eview

HUD Field Office/FmHA State office 
staff will review all timely applications 
for eligibility. Both applicants and 
projects will be reviewed to determine 
that the applicant entity and the project 
included in the application, if different, 
is eligible under die terms of this NOFA 
and the common rule to participate in 
the FY 1994 CHSP.

Applicants must submit a copy of 
their charter or other evidence of legal 
status and of their authority to run a 
CHSP, or evidence of non-profit status 
as a local non-profit housing sponsor, as 
appropriate. Applicants that are 
applying as local non-profit housing 
sponsors or PHA/IHAs must ALSO 
submit proof of ownership of the project 
submitted in the application.

Applicants must also submit proof of 
project eligibility, as shown by a copy 
of the regulatory agreement, the HAP 
contract, or other document which 
shows the project’s legal identity.

All proofs of eligibility or ownership 
must be legally signed and dated on or 
before the application deadline.

Eligibility will also include 
determination that the application was 
submitted to the appropriate HUD or 
FmHA office.

Applicants and/or projects which are 
not eligible or have been submitted to 
the incorrect HUD field office/FmHA 
State office will be rejected and so 
notified by the appropriate office at this 
time. Applications which pass 
eligibility review will proceed to 
threshold/technical deficiency review. If 
eligibility material is missing, it wifi be 
treated as a deficiency , subject to 
sections II.F(4) and III below.
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F. Threshold and Technical D eficiency 
Review

1. General. HUD Field Offices/FmHA 
Headquarters staff will review 
applications for threshold and technical 
acceptability concurrently.

2. First, each application will be 
checked for completeness. Any 
application missing three or more 
exhibits other than certifications will be 
rejected by the HUD Field Office/FmHA 
Headquarters, with the applicant being 
notified.

3. Second, the applications will be 
checked for threshold eligibility. During 
this review, an applicant (or project in 
the case of an application from a 
governmental jurisdiction) will be 
rejected if:

a. The project is not 85 percent 
occupied;

b. It has not met the match 
requirement (i.e., there is a lack of clear 
and documented evidence of at least a 
50 percent eligible match for the 
supportive services from the applicant 
or project owners, or from third party 
providers, for the first year of the five- 
year grant).

Indicators of clear and documented 
evidence are:

(i) There is a separate match letter on 
letterhead of the provider from each 
provider of match;

(ii) Match letters show committed 
dollar levels at least equal to the dollar 
level in the first year budget;

(iii) The match items provided are 
firm commitments not contingent upon 
any other action (e.g., state or county 
legislation, board of directors or local 
county legislation/approval); and

(iv) For match other than in-kind, the 
required certification for new or 
expanded services is included.

c. It has not submitted a participant 
fee-collection plan that proposes to 
collect at least 10 percent of the cost of 
the CHSP (up to 20 percent of adjusted 
incomes or the cost of providing the 
services, whichever is less).

d. The proposal includes a retrofit or ‘ 
renovation component in the budget 
subject to section 802(a)(2) of the Act.

e. The meals program does not 
provide at least one hot meal a day in
a group setting SEVEN days a week, for 
some or all of the participants. (The 
meals program may be an existing 
program; it may be funded fully or in 
part with funds other than the CHSP.)

f. A service coordinator is NOT 
included as part of the services program. 
(The coordinator may be paid frilly or in 
part from funds other than the CHSP.)

g. There is:
—A pending civil rights suit against the

applicant (or project owner, if

different) brought by the Department 
of Justice;

—An outstanding finding of non- 
compliance as a result of formal 
administrative proceedings under any 
of the statutes, regulations, or other 
requirements listed in the civil rights 
certification, unless the applicant is 
operating under a HUD-approved 
compliance agreement designed to 
correct the area(s) of noncompliance, 
or, in cases of noncompliance with 
state or local statutes, regulations or 
other requirements, is operating under 
a compliance agreement approved by 
the appropriate state or local agency 
designed to correct the area(s) of non- 
compliance.

—A charge issued by the Secretary 
concerned against the applicant (or 
project owner, if different) under 
Section 810(g) of the Fair Housing Act 
as implemented by 24 CFR 103.400.

—A pending denial of application 
processing by HUD or by FmHA 
under Title VI of the Civil Rights Act 
of 1964, under the Attorney General’s 
guidelines (28 CFR 50.3), or the HUD 
Title VI regulations (24 CFR 1.8) and 
procedures (HUD Handbook 8040.1),. 
or under Section 504 of the 
rehabilitation Act of 1973 and the 
HUD Section 504 regulations (24 CFR 
8.57); or,

—An adjudication adverse to the 
applicant (or the project owner, if 
different) of a civil rights violation in 
a civil action brought against it under 
any of the statutes, regulations or 
other requirements listed in the civil 
rights certification, unless the sponsor 
is operating in compliance with a 
court order designed to correct the 
area(s) of noncompliance. .
h. There exist serious, unaddressed or 

outstanding Inspector General audit 
findings or HUD Headquarters/Field 
Office/FmHA State Office Management 
monitoring review findings for any of 
the applicant’s (or project’s, if different) 
ongoing management operations or in 
connection with its administration of 
existing grants;

i. There exist serious, unaddressed or 
outstanding Inspector General audit 
findings or HUD Headquarters/Field 
Office/FmHA State Office FH&EO 
monitoring review findings for any of 
the applicant’s (or project’s, if different) 
ongoing management operations or in 
connection with its administration of 
existing grants; or,

j. The applicant (or project owner, if 
different! is involved with litigation 
which could seriously jeopardize its 
ability to administer the CHSP.

If an applicant (or project within an 
application) is determined to be the

subject of a rejection on the basis of one 
or more of the above criteria, the HUD 
field office or FmHA Headquarters staff 
shall reject the application; the review 
cannot be completed nor the application 
scored.

If the applicant agency is a 
governmental jurisdiction Supporting 
one or more projects in multiple 
applications and the applicant agency is 
rejected, all projects submitted by that 
applicant agency will be disqualified. 
However, any individual project may be 
rejected without disqualifying the 
applicant agency, if a different legal 
entity.

All applicants whose application(s) 
have been rejected by HUD field offices 
or FmHA Headquarters wilkbe notified 
that they have been rejected, in writing, 
at the time the decision to reject is 
made.

4. Third, applicants will be reviewed 
for technical completeness (deficiency 
review).

During the technical review process, 
if HUD or FmHA determines that an 
application is missing up to two 
exhibits (other than certifications), or 
has certain technical deficiencies, the 
applicant will be given 14 calendar days 
from the date of written notification in 
which to correct such deficiencies.

The purpose of this process is to assist 
an applicant in completing a fundable 
proposal, and not to provide an 
opportunity for an application to be 
substantively improved, once it has 
been submitted. Curable, technical 
deficiencies relaté to submission of a 
limited number of missing items, 
submission of items that are not 
necessary for HUD review under 
threshold review or selection criteria/ 
ranking factors, e.g., a missing 
certification, inadvertent blank spot in 
certain forms and certifications or 
missing signature; substantive items for 
which information exists elsewhere in 
the application showing that the items 
have been created (e.g., an annual first 
year budget summary is missing, but 
there are sufficient program, budgets to 
determine what the annual budget is; or 
revision of match letters to include 
missing data, when the amount of 
resources is clearly indicated); or, 
missing match letters in certain 
instances (see next paragraph).

Submission of missing items or 
correction of technical deficiencies does 
not allow additional time to complete, 
amend or correct the application to 
overcome any substantive defects in the 
original submission. Thus, missing 
match letters, or corrected match letters 
adding the required certification of new 
or expanded qualifying resources must 
be submitted together with proof that '
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the match was available to the applicant 
on or before the application deadline 
(e.g., copy of dated Board resolution 
approving the allocation of the match 
dollars). Also, missing documents 
dealing with applicant or project 
eligibility (e.g., articles of incorporation) 
must be dated on or before the 
application deadline date.

The HUD Field Office or FmHA 
Headquarters will request documents as 
necessary to correct technical 
deficiencies in any CHSP application.
(A FAX copy of an original document 
may NOT be submitted to meet any 
technical deficiency correction request.) 
A response to a letter request from HUD 
or FmHA to an applicant for correction 
of technical deficiencies must be 
received by the requesting HUD Field 
Office/FmHA Headquarters, by 3 p.m.. 
Local Time on the 14th calendar day 
following the date on the request letter 
to the applicant. This means (for 
example) that if the deficiency letter to 
the applicant is dated June 15,1994, the 
response must be received by 3 p.m., 
Local Time, in the HUD Field Office or 
FmHA Headquarters on June 29,1994. 
Informatipn provided after 3 p.m. on the 
fourteenth day of the correction period 
will be rejected as non-responsive. In 
any such situation, the application, or 
the appropriate project, will be rejected.

All applicants are encouraged to 
review the Table of Contents provided 
in the application package. The Table of 
Contents identifies all technical exhibits 
needed for application processing. 
Filling in the appropriate page number 
indicates that the exhibit has been 
prepared.

5. HUD/FmHA reserves the right to 
reduce the amount of funding requested 
in any application. Examples of reasons 
to reduce initial funding requests during 
HUD Field office/FmHA Headquarters 
review include, but are not limited to:
(a) activities proposed in any project are 
not eligible or not approved by HUD or 
FmHA; (b) HUD or FmHA determines 
that the cost of any particular 
component of a proposed program is 
more than necessary to make the 
activity feasible; and, (c) the cost of the 
grant is reduced to meet the funding 
limits of Section I.C(5).

Reductions may take place in the 
Field offices as part of the review 
process.

6. Once threshold and technical 
reviews have been completed, HUD 
Field offices, or the FmHA Headquarters 
(as appropriate) will score all selection 
criteria.

HUD Field offices will send 
preliminary scores and full reports to 
the HUD Regional offices. The Regional 
offices will: (a) Review all materials and

preliminary ratings for accuracy and 
conformance to program policy; (b) 
make corrections, if necessary; (c) 
integrate the Field Office 
recommendations; (d) do final rating 
and ranking; and, (e) select projects.

Within each HUD Regional allocation 
and the FmHA Headquarters allocation, 
applications will be rank-ordered by 
score.
G. Final Selection

1. General
HUD recognizes that the Regional role 

stated herein may have to be modified 
later in the fiscal year, depending on the 
reorganization and the manner in which 
the transition to the Field organization 
takes place. If necessary there will be 
appropriate notification to the 
procedures stated in this Notice.

All eligible applications, other than 
those noted as rejects, will be rank- 
ordered by score in either the FmHA 
Headquarters or each HUD Regional 
Office.
2. Final Reductions in Funding Within 
Applications

HUD/FmHA reserves the right to 
additionally reduce the amount of 
funding requested in any application at 
time of selection to reduce the cost of 
the grant to meet the funding limits of 
section I.C(5).

Reductions may also take place after 
selection and announcement of award, 
as part of final negotiations.
3. Ranking of Projects

a. Ranking of FmHA Projects. FmHA 
Headquarters will select applicants by 
rank-order until all CHSP funds 
allocated have been exhausted. If there 
is more than one unfunded application 
at the next-highest score (in a tie) and 
there are insufficient funds to cover 
both, funding will be decided subject to 
section II.F.4, below. Further selections 
will be made until any residual funds 

, are insufficient to fund another FmHA 
project.

If there is a residual amount after all 
eligible applications in rank order are 
funded, the next application(s) on the 
list which contain funding requests 
above the level of the residual may be 
skipped over to reach a fundable project 
lower down on the list which is within 
the level of the residual amount. The 
first remaining fundable but unfunded 
project on the list which is within the 
residual limit must be funded, as well 
as any subsequent projects which are 
still within any remaining residual.

If funds remain available after ranking 
all the approvable FmHA projects, these 
funds will be utilized by HUD

Headquarters for reallocation to HUD 
projects which were approvable but 
unfunded (see subsection II.G(3)(b), 
below). The FmHA Headquarters 
reserves the right to reduce any 
proposed amount of CHSP funds 
requested.

b. Ranking of HUD projects. HUD will 
select applicants in rank-OFder in each 
Region until the funds allotted to that 
Region are exhausted.

If there is more than one unfunded 
application at the next-highest score (in 
a tie) and there are insufficient funds to 
cover both, funding will be decided 
subject to section II.G.4, below. Further 
selections will be made until any 
residual funds are insufficient to fund 
another HUD project.

If there is a residual amount after 
most eligible applications are funded in 
rank order, the next application(s) on 
the list which contain funding requests 
above the level of the residual may be 
skipped over to reach a fundable project 
lower down on the list which is within 
the level of the residual amount. The 
first remaining fundable but unfunded 
project on the list which is within the 
residual limit must be funded, as well 
as any subsequent projects which are 
still within any remaining residual.

Regions (and FmHA) will return any 
excess funds to Headquarters. 
Headquarters will integrate by score 
order all approvable but not ftinded 
applications sent in from Regions in 
which there were too many projects to 
fund from within the Regional 
allocation. Headquarters will then fund 
additional projects in rank order from 
this score ranking using residual funds, 
consistent with section II.G(4), below.

If there are insufficient fundable 
applications, any excess funds will be 
made available to approvable but 
unfunded FmHA applicants.
4. Tie Scores

In the e vent of a tie score among the 
last-to-be-considered applications in 
either FmHA Headquarters or in a HUD 
Regional allocation, the application that 
scores higher on Selection Criteria 
Numbers b, f, g, and i will be selected, 
if that application is within the limits of 
the remaining dollars or can be so 
modified. If there is still a tie score 
among two or more applications, one of 
the tied applications will be selected by 
lottery.
5. Multi-Project Grants

HUD and FmHA reserve the right to 
aggregate into one grant award multiple 
applications from a single applicant in 
any jurisdiction.
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6. Self-Monitoring
HUD and FmHA reserve the right to 

require self-monitoring of those 
applications approved for States, Indian 
tribes and units of general local 
government (NOT PHA/IHAs). In such 
cases, HUD/FmHA will add an amount 
equal to one percent of the total HUD 
grant approved, for monitoring costs, 
under which certain responsibilities 
will be delegated to that agency subject 
to 24 CFR 700.325 or 7 CFR 1944.270.
As this is-a HUD or FmHA-directed add
on, it may bring the total award granted 
to more than the limit stated in section 
I.C(5).
7. Excess Funds

In the event that funds still remain 
after completion of the selection 
process, such funds will be allotted to 
the HUD Headquarters Reserve Fund, 
subject to section 700.405 of the Joint 
Common Rule.
H. Awarding of Grants

Once selections are made, the HUD 
Field Office, or FmHA Headquarters, as 
appropriate, will negotiate the final 
amount of the grant with the selected 
applicant. Once agreement is reached on 
all issues, a grant award will be 
prepared and sent to the HUD or FmHA 
applicant for signature. Once the signed 
grant award is returned to HUD, it will 
be executed by an appropriate HUD 
Official. -

If an applicant cannot complete 
negotiations so that a grant can be 
executed before September 30,1994, 
and the reserved dollars revert to the 
Treasury, the grant award may be 
canceled.
III. Checklist of Application 
Submission Requirements

The checklist specifies the required 
information that must be submitted as 
part of an application, and identifies 
those materials necessary to pass 
eligibility and threshold requirements. 
Other items including forms and 
certifications may be corrected during 
the technical deficiency correction 
period, subject to section II.F(4) of this 
Notice.

The Checklist is the Table of Contents 
in the application package; the check is 
done by filling in the appropriate 
application page number in the blank 
space.
IV. Other Matters

A. Environmental Impact
A Finding of No Significant Impact 

with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which

implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4332). The Finding is 
available for public inspection between 
7:30 a.m. and 5:30 p.m. weekdays in the 
Office of the Rules Docket Clerk, Office 
of the General Counsel, Department of 
Housing and Urban Development, room 
10276, 451 Seventh Street, SW., 
Washington, DC 20410.
B. Fam ily Executive Order

The General Counsel of HUD, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that the policies contained 
in this NOFA will have some significant 
impact on the maintenance and general 
well-being of families. The revised 
CHSP can be expected to provide 
supportive services which can prevent 
or postpone unnecessary or premature 
institutionalization, and reduce 
unnecessary stress and financial 
burdens on participants’ families by 
allowing them to remain in their 
apartments. Because the impact bn 
family concerns is wholly beneficial, no 
further review under the executive order 
is considered necessary.
C. Federalism  Executive Order

The General Counsel of HUD, as the 
Designated Official under section 8(a) of 
the Executive Order 12612, Federalism , 
has determined that the policies 
contained in this NOFA do not have 
Federalism implications, and, thus, are 
not subject to review under the order. 
These guidelines are limited to 
providing the procedures under which 
HUD would make rental assistance 
available to applicants under a program 
designed to provide housing assistance 
and supportive services to frail elderly 
individuals. The program involves 
intergovernmental cooperation, but in 
no manner will involve federal 
incursion upon local or state decision 
making, or the administration of local or 
state law.
D. Section 102 o f the HUD Reform Act— 
A ccountability in the Provision o f HUD 
A ssistance
1. Documentation and Public Access

HUD will ensure that documentation 
and other information regarding each 
application submitted pursuant to this 
NOFA are sufficient to indicate the basis 
upon which assistance was provided or 
denied. This material, including any 
letters of support, will be made 
available for public inspection for a five- 
year period beginning not less than 
thirty days after the award for 
assistance. Material will be made 
available in accordance with the

Freedom of Information Act (5 U.S.C. 
552) and HUD’s implementing 
regulations at 24 CFR part 15. In 
addition, HUD will include the 
recipients of assistance pursuant to this 
NOFA in its quarterly Federal Register 
notice of all recipients of HUD 
assistance awarded on a competitive 
basis. (See 24 CFR 12.14(a) and 12.16(b) 
and the notice published in the Federal 
Register on January 16,1992 (57 FR 
1942) for further information on these 
requirements.)
2. Disclosures

HUD will make available to the public 
for five years all applicant disclosure 
reports (Form HUD—2880) submitted in 
connection with this NOFA. Update 
reports (also Form HUD-2880) will be 
made available along with the 
applicants’ disclosure reports, but in no 
case for a period of less than three years. 
All reports—both applicant disclosures 
and updates—will be made available in 
accordance with the Freedom of 
Information Act (95 U.S.C. 552) and 
HUD’s implementing regulations at 24 
CFR part 15. (See 24 CFR, subpart C, 
and the notice published in the Federal 
Register on January 16, 1992 (57 FR 
1942) for further information on 
disclosure requirements.)
3. Subsidy-Layering Determinations

24 CFR 12.52 requires HUD to certify 
that the amount of HUD assistance is 
not more than necessary to make the 
assisted activity feasible after taking into 
account other government assistance. 
HUD will make the decision with 
respect to each certification available 
free of charge, for a three-year period. 
(See the notice published in the Federal 
Register on January 16,1992 (57 FR 
1942) and the guidelines published in 
the Federal Register on February 25, 
1994 (59 FR 9332) for further 
information on this certification.) 
Additional information about 
applications, HUD certifications and 
assistance adjustments, both before 
assistance is provided or subsequently, 
are to be made under the Freedom of 
Information Act (24 CFR part 15).
E. Section 103 o f the HUD Reform Act— 
Prohibition o f A dvance D isclosures o f 
Funding D ecisions

HUD’s regulation implementing 
section 103 of the Reform Act was 
published on May 13,1991 (56 FR 
22088) and became effective on June 12,
1991. That regulation, codified as 24 
CFR part 4, applies to the funding 
competition announced today. The 
requirements of the rule continue to 
apply until the announcement of the 
selection of successful applicants. Also,
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refer to (58 FR 61016), a final rule 
amending part 4 regarding the 
regulations of certain conduct by HUD 
employees and by applicants for HUD 
assistance during the selection process 
for the award of financial assistance by 
HUD.

HUD and FmHA employees involved 
in the review of applications and in the 
making of funding decisions are 
restrained by part 4 from providing 
advance information to any person 
(other than an authorized employee of 
HUD pr FmHA) concerning funding 
decisions, or from otherwise giving any 
applicant an unfair competitive 
advantage. Persons who apply for 
assistance in this competition should 
confine their inquiries to the subject 
areas permitted under 24 CFR part 4.

Applicants who have questions 
should contact the HUD Office of Ethics, 
(202) 708-3815. (This is not a toll-free 
number.) The Office of Ethics can 
provide information of a general nature 
to HUD employees, as well. However, a 
HUD or FmHA employee who has 
specific program questions, such as 
whether particular subject matter can be 
discussed with persons outside the 
Department, should contact his or her 
Regional or Field Office Counsel, or 
Headquarters Counsel for the program to 
which the question pertains.
F. Section 112 of the HUD Reform Act

Section 13 of the Department of 
Housing and Urban Development Act 
(section 112 of the Reform Act) contains 
two provisions dealing with offorts to 
influence HUD’s decisions with respect 
to financial assistance. The first imposes 
disclosure requirements on those who 
are typically involved in these efforts— 
those who pay others to influence the 
award of assistance or the taking of a 
management action by the Department 
and those who are paid to provide the 
influence. The second restricts the 
payment of fees to those who are paid 
to influence the award of HUD 
assistance, if the fees are tied to the 
number of housing units received or are

based on the amount of assistance 
received, or if they are contingent upon 
the receipt of assistance.

Section 13 was implemented by final 
rule published in the Federal Register 
on May 17,1991 (56 FR 22912), as 24 
CFR part 86. If readers are involved in 
any efforts to influence the Department 
in these ways, they are urged to read the 
final rule, particularly the examples 
contained in Appendix A of the rule.

Any questions regarding the rule 
should be directed to: Acting Director, 
Office of Ethics, room 2158, Department 
of Housing and Urban Development,
451 Seventh Street SW., Washington,
DC 20410. Telephone: (202) 708-3815; 
TDD: (202) 708-1112. (These are not 
toll-free numbers.) Forms necessary for 
compliance with the rule may be 
obtained from the local HUD office.
G. Prohibition Against Lobbying 
Activities

The use of funds awarded under this 
NOFA is subject to the disclosure 
requirements and prohibitions of 
section 319 of the Department of the 
Interior and Related Agencies 
Appropriations Act for Fiscal Year 1990 
(31 U.S.C. 1352) and the implementing 
regulations at 24 CFR part 87. These 
authorities prohibit recipients of Federal 
contracts, grants, or loans from using 
appropriated funds for lobbying the 
Executive or Legislative Branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. The 
prohibition also covers the awarding of 
contracts, grants, cooperative 
agreements, or loans unless the 
recipient has made an acceptable 
certification regarding lobbying. Under 
24 CFR part 87 and 7 CFR part 1944, 
subpart G, applicants, recipients, and 
subrecipients of assistance exceeding 
$100,000 must certify that no Federal 
funds have been or will be spent on 
lobbying activities in connection with 
the assistance.

Indian Housing Authorities (IHAs) 
established by an Indian tribe as a result 
of the exercise of the tribe’s sovereign

power are excluded from coverage of the 
Byrd Amendment, but IHAs established 
under State law are not excluded from 
the statute’s coverage.

IHAs established by an Indian tribe as 
a result of the tribe’s sovereign power 
are excluded from coverage of the Byrd 
Amendment, but IHAs established 
under State law are not excluded from 
the statute’s coverage.
Required Reporting

A certification is required at the time 
application for funds is made that 
federally appropriated funds are not 
being or have not been used in violation 
of section 319 and the disclosure will be 
made of payments for lobbying with 
other than federally appropriated funds. 
Also, there is a standard disclosure 
form, SF-LLL, “Disclosure Form to 
Report Lobbying”, which mtist be used 
to disclose lobbying with other than 
federally appropriated funds at the time 
of application.
Public Reporting Burden

The information collection 
requirements contained in this NOFA . 
have been submitted to the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501-3520). The Department has 
determined that the following 
provisions contain information 
collection requirements.
Revised Congregate Services Housing 
Program

14 responses are estimated from each 
respondent.

5.10 hours is the estimated average 
response time for each respondent per 
response.

Total Respondents time is 9,675.
Estimate of cost to the respondents is 

$15.00 per hour.
Total respondents time @ $15/ 

hour=9675x$15=$145,125.
Tabulation of Reporting Burden

Revised Congregate Housing Services 
Program

Information collected

Initial owner applications......................
Budget formats ........................................
Semiannual program reports........
Annual program reports .......................
Participant applications to new CHSP 
Summary

No. of x No. of re- Total annual y Hours per Total
respondents A sponses per = 

respondent responses A response hours

17.1 17.2 17.3 17.4 17.5
150 1 150 14 2100
50 1 50 3 150
50 1 50 1.5 75
50 1 50 3 150
50 36 1800 4 7200

150 14 avg. 2100 5.10 9675
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Catalog of Federal Domestic Assistance
The Catalog of Federal Domestic 

Assistance program title and number is 
14.170, Congregate Housing Services 
Program.

Authority: Section 802, Cranston-Gonzales 
National Affordable Housing Act (42 U.S.C 
8012).

Section 604 and 672, Housing and 
Community Development Amendments of 
1992 (Pub.L 102-550).

Dated: April 14,1994.
Nicolas P. Rets in as,
Assistant Secretary fo r  H ousing-Federal 
Housing Commissioner.

HUD Field Offices 
Region I
Boston, Massachusetts Regional Office 

(Jurisdiction: Massachusetts)
Casimir Kolaski (Acting) Regional 

Administrator-Regional Housing 
Commissioner, HUD—Boston 
Regional Office, Thomas F. O’Neill, 
Jr. Federal Building, 10 Causeway 
Street, Room 375, Boston, 
Massachusetts 02222-1Ó92, (617) 
565-5234, TDD (617) 565-5453 

Hartford, Connecticut Office 
(Jurisdiction: Connecticut)

Robert Donovan (Acting Manager), 
HUD—Hartford Office, 330 Main 
Street, Hartford, Connecticut 
06106-1860, (203) 240-4522, TDD 
(203) 240-4665

Manchester, New Hampshire Office 
(Jurisdiction: New Hampshire, 
Maine)

David B. Harrity, Manager, HUD— 
Manchester Office, Norris Cotton 
Federal Building, 275 Chestnut 
Street, Manchester, New Hampshire 
03101-2487, (603) 666-7681, TDD 
(603)666-7518

Providence, Rhode Island Office 
(Jurisdiction: Rhode Island)

Michael Dziok (Acting Manager), 
Manager, HUD—Providence. Office, 
330 John O. Pastore Federal 
Building and U.S. Post Office— 
Kennedy Plaza, Providence, Rhode 
Island 02909-1785, (401) 528-5351, 
TDD (401) 528-5364

Region II
New York Regionàl Office (Jurisdiction: 

New York)
Burton Bloomberg (Acting), Regional 

Administrator-Regional Housing 
Commissioner, HUD—New York 
Regional Office, 26 Federal Plaza, 
New York, New York 10278-0068, 
(212) 264-6500, TDD (212) 264- 
0927

Buffalo, New York Office (Jurisdiction: 
Western New York)

Joseph B. Lynch, Manager, HUD— 
Buffalo Office, Layette Court, 5th

Floor, 465 Main Street, Buffalo, 
New York 14203-1780, (716) 846- 
5755

Newark, New Jersey Office (Jurisdiction: 
New Jersey)

Diane J. Johnson (Acting Manager), 
HUD—Newark Office, Military Park 
Building, 60 Park Place, Newark, 
New Jersey 07102-5504, (201)877- 
1662, TDD (201) 645-6649

Region III
Philadelphia, Pennsylvania Regional 

Office (Jurisdiction: Eastern 
Pennsylvania)

Harry W. Staller (Acting), Regional 
Administrator, HUD—Philadelphia 
Regional Office, Liberty Square 
Building, 105 South 7th Street, 
Philadelphia, Pennsylvania 19106- 
3392, (215) 597-2560 (Ext. 6), TDD
(215) 597-5564

Washington, DC Office (Jurisdiction: 
District of Columbia Area)

I. Toni Thomas, Manager, HUD— 
Washington, DC Office, Union 
Center Plaza, Phase fi, 820 First 
Street, N.E., Suite 300, Washington, 
DC 20002-4205, (202) 275-9200, 
TDD (202) 275-0967 

Baltimore, Maryland Office 
(Jurisdiction: Maryland)

Maxine S, Saunders, Manager, HUD— 
Baltimore Office, 10 South Howard 
Street, 5th FI., Baltimore, Maryland 
21201-2505, (410) (962-2520—Ext. 
3474, TDD (410) 962-0106 

Pittsburgh, Pennsylvania Office 
(Jurisdiction: Western 
Pennsylvania)

Choice Edwards, Manager, HUD— 
Pittsburgh Office, Old Post Office 
Courthouse Bldg., 700 Grant Street, 
Pittsburgh, PA 15219-1939, (412) 644- 
6428, TDD (412) 644-5747 
Richmond, Virginia Office (Jurisdiction: 

Virginia)
Mary Ann Wilson, Manager, HUD— 

Richmond Office, The 3600 Centre, 
3600 West Broad Street, P.O. Box 
90331, Richmond, Virginia 23230— 
0331, (804) 278-4507, TDD (804) 
278-4501

Charleston, West Virginia Office 
(Jurisdiction: West Virginia) 

Frederick S. Roncaglione (Acting 
Manager), HUD—Charleston Office, 
405 Capitol Street, Suite 708, 
Charleston, West Virginia 25301- 
1795, (304) 347-7000, TDD (304) 
347-5332

Region IV
Atlanta, Georgia Regional Office 

(Jurisdiction: Georgia)
Raymond A. Harris, Regional 

Administrator-Regional Housing 
Commissioner,. HUD—Atlanta 
Regional Office, Richard B. Russell

Federal Building, 75 Spring Street,
S.W., Atlanta, Georgia 30303-3388, 
(404) 331-5136, TDD (404) 730- 
2654,

Birmingham, Alabama Office 
(Jurisdiction: Alabama)

Robert E, Lunsford, Manager, HUD— 
Birmingham Office, 600 Beacon 
Parkway West, Suite 300, 
Birmingham, Alabama 35209-3144, 
(205) 290-7617, TDD (205) 790- 
7624

Louisville, Kentucky Office 
(Jurisdiction: Kentucky)

Verna V. Van Ness, Manager, HUD— 
Louisville Office, 601 West 
Broadway, Post Office Box 1044, 
Louisville, Kentucky 40201-1044, 
(502)582-5251

Jackson, Mississippi (Jurisdiction: 
Mississippi)

Sandra Freeman, Manager, HUD— 
Jackson Office, Eh-. A.H. McCoy 
Federal Building, 100 W. Capitol 
Street, Room 910, Jackson, 
Mississippi 39269-1096, (601) 965- 

'5308, TDD (601) 965-4171
Greensboro, North Carolina

(Jurisdiction: North Carolina)
Larry J. Parker, Manager, HUD— 

Greensboro Office, 2306 W. 
Meadowview Road, Greensboro, 
North Carolina 27407, (919) 547- 
4000, TDD (919) 547-4010

Caribbéan Office (Jurisdiction: Puerto 
Rico)

Rosa C. Villagonga, Manager, HUD— 
Caribbean Office, New San Juan 
Office Building, 159 Carlos E. 
Chardon Avenue, San Juan, Puerto 
Rico 00918-1804, (809) 766-6121

Columbia, South Carolina Office 
(Jurisdiction: South Carolina)

Ted B. Freeman, Manager, HUD— 
Columbia Office, Strom Thurmond 
Federal Building, 1835-45 
Assembly Street, Columbia, South 
Carolina 29201-2480, (803) 765- 
5592

Knoxville, Tennessee Office
(Jurisdiction: Eastern Tennessee) 

Richard B. Barnwell, Manager, HUD— 
Knoxville Office, John J. Duncan 
Federal Bldg., 710 Locust Street 
SW., Knoxville, Tennessee 37902— 
2526, (615) 549—4384, TDD (615) 
549-4379

Nashville, Tennessee Office
(Jurisdiction: Western Tennessee) 

John H. Fisher, Manager, HUD— 
Nashville Office, 251 Cumberland 
Bend Drive, Suite 200, Nashville, 
Tennessee 37228-1803, (615) 736- 
5213

Jacksonville, Florida Office 
(Jurisdiction: Florida)

James T. Chaplin, Manager, HUD— 
Jacksonville Office, 301 West Bay 
Street, Suite 2200, Jacksonville
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Florida 32202-5121, (904) 232- 
2626

Region V
Chicago, Illinois Regional Office 

(Jurisdiction: Illinois)
Edwin Eisendrath, Regional 

Administrator-Regional Housing 
Commissioner, HUD—Chicago 
Regional Office, Ralph H. Metcalfe 
Federal Building, 77 West Jackson 
Boulevard, Chicago, Illinois 60606, 
(312)353-5680

Detroit, Michigan Office (Jurisdiction: 
Eastern Michigan)

Harry I. Sharrott, Manager, HUD— 
Detroit Office, Patrick V. McNamara 
Federal Building, 477 Michigan 
Avenue, Detroit, Michigan 48226- 

„ 2592,(313)226-7900
Indianapolis, Indiana Office 

(Jurisdiction: Indiana)
J. Nicholas Shelley, Manager, HUD— 

Indianapolis Office, 151 North 
Delaware Street, Indianapolis, 
Indiana 46204-2526, (317) 226- 
6303

Grand Rapids, Michigan Office
(Jurisdiction: Western Michigan) 

Ronald C. Weston, Manager, HUD— 
Grand Rapids Office, 2922 Fuller 
Avenue NE., Grand Rapids, 
Michigan 49505-3499, (616) 456- 
2100

Minneapolis-St. Paul, Minnesota 
(Jurisdiction: Minnesota)

Thomas Feeney, Manager, HUD— 
Minneapolis-St. Paul Office, 220 
Second Street South, Bridge Place 
Building, Minneapolis, Minnesota 
55401-2195, (612) 370-3000

Cincinnati, Ohio Office (Jurisdiction: 
Southeast Ohio)

William J. Harris, Managejr, HUD— 
Cincinnati Office, Federal Office 
Building, room 9002, 550 Main 
Street, Cincinnati, Ohio 45202- 
3253, (513) 684-2884

Cleveland, Ohio Office (Jurisdiction: 
Northwest Ohio)

George L. Engel, Manager, HUD— 
Cleveland Office, Renaissance 
Building, 1350 Euclid Avenue, 5th 
FI., Cleveland, Ohio 44115-1815,
(216)522-4058

Columbus, Ohio Office (Jurisdiction: 
Central Ohio)

Robert W. Dolin, Manager, HUD— 
Columbus Office, 200 North High 
Street, Columbus, Ohio 43215- 
2499, (614) 469-5737

Milwaukee, Wisconsin Office 
(Jurisdiction: Wisconsin)

Delbert F. Reynolds, Manager, HUD— 
Milwaukee Office, Henry S. Reuss 
Federal Plaza, 310 West Wisconsin 
Avenue, Suite 1380, Milwaukee, 
Wisconsin 53203-2289, (414) 291- 
3214

Region VI
Fort Worth, Texas Regional Office 

(Jurisdiction: North Texas)
Frank L. Davis (Acting), Regional 

Administrator-Regional Housing 
Commissioner, HUD—Fort Worth 
Regional Office, 1600 
Throckmorton, Post Office Box 
2905, Fort Worth, Texas 76113- 
2905, (817) 885-5401, TDD (817) 
728-5447

Houston, Texas Office (Jurisdiction: East 
Texas)

George H. Rodriguez (Acting 
Manager), HUD—Houston Office, 
Norfolk Tower, 2211 Norfolk, Suite 
200, Houston, Texas 77098-4096, 
(713) 653-3274

San Antonio, Texas Office (Jurisdiction: 
South Texas)

A. Cynthia Leon, Manager, HUD—San 
Antonio Office, Washington Square 
Building, 800 Dolorosa Street, San 
Antonio, Texas 78207-4563, (512) 
229-6800, TDD (512) 229-6885

Little Rock, Arkansas Office 
(Jurisdiction: Arkansas)

John Suskie, Manager, HUD—Little 
Rock Office, TCBY Tower, 425 West 
Capitol Avenue, Little Rock, 
Arkansas 72201-3488, (501) 324- 
5231, TDD (501) 324-5931

New Orleans, Louisiana Office 
(Jurisdiction: Louisiana)

Robert J. Vasquez, Manager, HUD— 
New Orleans Office, Fisk Federal 
Building, Suite 3100,1661 Canal 
Street, P.O. Box 70288, New 
Orleans, Louisiana, 70112-2887, 
(504) 589-7200

Oklahoma City, Oklahoma Office 
(Jurisdiction: Oklahoma)

Edwin I. Gardner, Manager, HUD— 
Oklahoma City Office, Alfred P. 
Murrah Federal Building, 200 NW. 
5th Street, Oklahoma City, 
Oklahoma 73102-3202,' (405) 231- 
4181, TDD (405) 231-4181

Oklahoma City—Indian Programs 
Division 

(405)231-4102
Tulsa, Oklahoma—Tulsa Office 

(Jurisdiction: Oklahoma)
James S. Coglan, Manager, 151& S. 

Boston Avenue, Suite 110, Tulsa, 
Oklahoma 74119-4032, (918) 581- 
7434

Region VII
Kansas City, Missouri Regional Office 

(Jurisdiction: Western Missouri, 
Kansas)

William H. Brown, Regional 
Administrator-Regional Housing 
Commissioner, HUD—Kansas City 
Regional Office, Gateway Tower n, 
400 State Avenue, Kansas City, KS 
66101-2406, (913) 551-5462, TDD

(913)236-3972
Omaha, Nebraska Office (Jurisdiction: 

Nebraska)
Robert M. Massey, Manager, HUD— 

Omaha Office, 10909 Mill Valley 
Road, Omaha, Nebraska 68154- 
3955, (402) 942-3100, TDD (402) 
221-3703

St. Louis, Missouri Office (Jurisdiction: 
Eastern Missouri)

Kenneth G. Lange, Manager, HUD— 
St. Louis Office, 1222 Spruce Street, 
Room 3207, St. Louis, Missouri 
63103-2836, (314) 539-6583, TDD 
(314) 539-6331

Des Moines, Iowa Office (Jurisdiction: 
Iowa)

William McNamey, Manager, HUD— 
Des Moines Office, Federal 
Building, 210 Walnut Street, Room 
239, Des Moines, Iowa 50309-2155 
(515) 284—4512, TDD (515) 284- 
4728

Region VIII
Denver, Colorado Regional Office 

(Jurisdiction: Colorado, Utah, 
Montana, Wyoming, North and 
South Dakota)

Donald J. Dirksen, (Acting), Regional. 
Administrator-Regional Housing 
Commissioner, HUD—Denver 
Regional Office, Executive Tower 
Building, 1405 Curtis Street, 
Denver, Colorado 80202—2349,
(303) 844-4513

Region IX
San Francisco, California Regional 

Office (Jurisdiction: Western 
California)

Art Agnos, Regional Administrator- 
Regional Housing Commissioner, 
HUD—San Francisco Regional 
Office, Philip Burton Federal 
Building & U.S. Courthouse, 450 
Golden Gate Avenue, P.O. Box 
36003, San Francisco, California 
94102-3448, (415) 556-4752, TDD 
(415) 566-8357

Honolulu, Hawaii Office (Jurisdiction: 
Hawaii)

Gordon Y. Furutani, Manager, HUD— 
Honolulu Office, 500 Ala Moana 
Boulevard, Suite 500, Honolulu, 
Hawaii 96813-4918, (808) 541- 
1323, TDD (808) 541-1356

Los Angeles, California Office
(Jurisdiction: Southern California)

Charles Ming, Manager, HUD—Los 
Angeles Office, 1615 W. Olympic 
Boulevard, Los Angeles, California 
90015-3801, (213) 251-7122, TDD 
(213) 251-7038

Sacramento, California Office
(Jurisdiction: Northeast California)

Anthony A. Randolph, Manager,
HUD—Sacramento Office, 777 12th 
Street, Suite 200, Post Office Box
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1978, Sacramento, California 
95814-1977, (916) 551-1351, TDD 
(916)551-1367

Phoenix Office (Jurisdiction: Arizona) 
Dwight A. Peterson, Manager, HUD— 

Phoenix Office, Two Arizona 
Center, 400 N. 5th Street, Suite 
1600, Post Office Box 13468, 
Phoenix, Arizona 85004-2361,
(602) 379-4434, TDD (602) 379- 
4461

Phoenix, Arizona—Indian Programs 
Office

Two Arizona Center, Suite 1650 
Phoenix, Arizona 85004, (602) 379- 
4156, TDD Number: (Commercial) 
(602)379-4461

Las Vegas, Nevada Office (Jurisdiction: 
Nevada)

Andrew Robinson, Manager, HUD— 
Las Vegas Office, 1500 East 
Tropicarta Avenue, Suite 205, Las 
Vegas, NV 89119-6516, (702) 388- 
6500, TDD Number (702) 388-6245

Region X
Seattle, Washington Office (Jurisdiction: 

Washington)
Lynn Stowell (Acting), Regional 

Administrator-Regional Housing 
Commissioner, HUD—Seattle 
Regional Office, Federal Office 
Building, 909 First Avenue, Suite 
200, Seattle, Washington 98104- 
1000, (206) 220-5101

Seattle, Washington—Office of Indian 
Programs

Arcade Plaza Building, 1321 2nd 
Avenue, Seattle, Washington 
98101-2058, (206) 553-0330 TDD 
Number (Commercial) (206) 553- 
4351

Portland, Oregon Office (Jurisdiction: 
Idaho and Oregon)

Richard C. Brinck, Manager, HUD— 
Portland Office, Cascade Building, 
520 SW Sixth Avenue, Portland, 
Oregon 97204-1596, (503) 326- 
2561

Anchorage, Alaska Office (Jurisdiction: 
Alaska)

Arlene L. Patton, Acting Manager, 
HUD—Anchorage Office, University 
Plaza Building, 949 East 36th 
Avenue, Suite 401, Anchorage, 
Alaska 99508-4399, (907) 271-4170

Farmers Home Administration State 
Offices
Horace R. Horn, Jr., Alabama State 

Office, Sterling Center, Office 
Building, 4121 Carmichael Road,
Suite 601, Montgomery, AL 36108- 
3683, (205) 279-3400

Ernest W. Brannon, Alaska State Office, 
634 South Bailey, Suite 103, Palmer, 
AK 99645, (907) 745-2176

Alan Stephens, Arizona State Office, 
Phoenix Corporate Center, 3003 North

Central Avenue, Suite 900, Phoenix, 
AZ 85012, (602) 280-8700 

Michael L. Dunaway, Arkansas State 
Office, 700 W. Capitol, PO Box 2778, 
Little Rock, AR 72203, (501) 324-6281 

Michael M. Reyna, California State 
Office, 194 West Main Street, Suite F, 
Woodland, CA 95695-2915, (916) 
668-2000

Ruth Rodriguez, Colorado State Office, 
655 Parfet St., Room E100, Lakewood, 
CO 80215, (303) 236-2801 

John S. Walls, Delaware State Office, 
(includes Maryland), 4611 South 
Dupont Highway, PO Box 400, 
Camden, DE 19934-9998, (302) 697- 
4300

Jan E. Shadbum, Florida State Office, 
4440 NW 25th Place, PO Box 147010, 
Gainesville,. FL 32614-7010, (904) 
338-3400

Laura Medows, Georgia State Office, 
Stephens Federal Building, 355 E. 
Hancock Avenue, Athens, GA 30610, 
(706)546-2162

Francis Blanco, Hawaii State Office,
, (includes Western Pacific Areas), 

Room 311, Federal Building, 154 
Waianuenue Avenue, Hilo, HI 96720, 
(808)933-3000

Loren A. Nelson, Idaho State Office, 
3232 Elder Street, Boise, ID 83705, 
(208)334-1301

Wallace D. Furrow, Illinois State'Office, 
Illinois Plaza, Suite 103,1817 South 
Neil Street, Champaign, IL 61810,
(217) 398-5235

John Thompson, Indiana State Office, 
5975 Lakeside Boulevard, 
Indianapolis, IN 46278, (317) 290- 
3100

Ellen King Huntoon, Iowa State Office, 
'873 Federal Building, 210 Walnut 
Street, Des Moines, LA 50309, (515) 
284-4663

Bill Kirk, Kansas State Office, 1200 SW 
Executive Drive, PO Box 4653,
Topeka, KA 66604, (913) 271-2700 

Thomas G. Fern, Kentucky State Office, 
Suite 200, 771 Corporate Drive, 
Lexington, KY 40503, (606) 224-7300 

Austin J. Cormier, Louisiana State 
Office, 3727 Government Street, 
Alexandria, LA 71302, (318) 473- 
7921

Seth Bradstreet, Maine State Office, 44 
Stillwater Avenue, PO Box 405, 
Bangor, ME 04402-0405, (207) 990- 
9160

William H. Bradley, Massachusetts State 
Office, (includes Connecticut and 
Rhode Island), 451 West Street, 
Amherst, MA 01002, (413) 253-4302 

Donald L. Hare, Michigan State Office, 
3001 Coolidge Road, Suite 200, East 
Lansing, MI 48823, (517) 337-6635 

Howard Boatman, Minnesota State 
Office, 410 Farm Credit Service Bldg., 
375 Jackson Street, St. Paul, MN 
55101-1853, (612) 290-3842

George E. Irvin, Sr., Mississippi State 
Office, Federal Building, Suite 831, 
100 W. Capitol St, Jackson, MS 39269, 
(601)965-4318

William Shay, Missouri State Office,
601 Business Loop 70 West, Parkade 
Center, Suite 235, Columbia, MO 
65203,(314)876-0976 

Anthony J. Preite, Montana State Office, 
900 Technology Blvd., Unit 1, Suite B, 
Bozeman, MT 59715, (406) 585-2580 

Stanley E. Foster, Nebraska State Office, 
100 Centennial Mall N, Lincoln, NE 
68508, (402) 437-5551 

Sara J. Mersereau, Nevada State Office, 
1390 South Curry St, Carson City, NV 
89703-5405,(702) 887-1222 

Takashi Moriuchi, New Jersey State 
Office, Tamsfield Plaza, Suite 22, 790 
Woodland Road, Mt. Holly, NJ 08060, 
(609)265-3600

Steven Anaya, New Mexico State Office, 
Federal Building, Room 3414, 517 
Gold Avenue, SW, Albuquerque, NM 
87102, (505) 766-2462 

James Bays, New York State Office, 
James M. Hanley Federal Building, 
Room 871, PO Box 7318, Syracuse,
NY 13261-7318, (315) 423-5308 

James C. Kearney, North Carolina State 
Office, 4405 Bland Road, Suite 260, 
Raleigh, NC 27609, (919) 79Q-2731 

Charles F. Mertens, North Dakota State 
Office, Federal Building, Room 208, 
220 East Rosser, PO Box 1737, 
Bismarck, ND 58502, (701) 250-4781 

Linda K. Page, Ohio State Office,
Federal Building, Room 507, 200 
North High Street, Columbus, OH 
43215, (614) 469-5608 

Charles P. Rainbolt, Oklahoma State 
Office, 100 USDA, Suite 108, 
Stillwater, OH 74074-2654, (405) 
624-4250

Scott W. Duff, Oregon State Office, 
Federal Building, Room 1590,1220 
SW 3rd Avenue, Portland, OR 97204, 
(503) 326-2731

Cheryl L. Cook, Pennsylvania State 
Office, One Credit Union Place, Suite 
330, Harrisburg, PA 17110-2996,
(717)782-4476

Ramon Z. Martinez (Acting), Puerto 
Rico State Office, New San Juan 
Office Building, Room 501,159 Carlos
E. Chardon St, Hato Rey, PR 00918- 
5481, (809) 766-5095 

Bemie L. Wright, South Carolina State 
Office, Strom Thurmond Federal 
Building, 1835 Assembly Street,
Room 1007, Columbia, SC 29201,
(803)765-5163

Dallas Tonsager, South Dakota State 
Office, Federal Building, Room 308, 
200 Fourth Street, SW, Huron, SD 
57350, (605) 353-1430 

David Seivers, Tennessee State Office, 
Suite 300, 3322 West End Ave., 
Nashville, TN 37203-1071, (515) 783- 
1300
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L. George Ellis, Texas State Office, 
Federal Building, Suite 102,101 
South Main, Temple, TX 76501, (617) 
774-1301

James Harvey, Utah State Office, 
Wallace F. Bennet Federal Building, 
125 South State Street, Room 5438, 
Salt Lake City, UT 84138, (801) 524- 
4063

Roberta Harold, Vermont State Office 
(includes New Hampshire and Virgin 
Islands), City Center, 3rd F oor, 89

Main Street, Montpelier, VT 05602, 
(802) 828-6002

Lloyd A. Jones, Virginia State Office, 
Culpepper Building, Suite 238,1606 
Santa Rosa Road, Richmond, VA 
23229, (804) 287-1552

George W. Aldaya, Washington State 
Office, Federal Building, Room 319, 
301 Yakima Street, PO Box 2427, 
Wenatchee, WA 98807, (509) 664— 
0240

Robert D. Lewis, West Virginia State 
Office, 75 High Street, Morgantown, 
WV 26505-7500, (304) 291-4791

Bryce E. Luchterhand, Wisconsin State 
Office, 4949 Kirschling Court, Stevens 
Point, WI, (715) 345-7600

Derrei Carruth, Wyoming State Office, 
100 East B, Federal Building, Room 
1005, PO Box 820, Casper, WY 82602, 
(307) 261-5271

State Director at Large, M.J. (Mayo) 
Pena, 101 South Main, Suite 102, 
Temple, TX 76501, (817) 774-1301

[FR Doc. 94-9877 Filed 4 -2 8 -9 4 ; 8:45 am]
BILUNG CODE 4210-27-4»
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DEPARTMENT OF EDUCATION

34 CFR Part 602
RIN 1840-AB82

Secretary’s Procedures and Criteria for 
Recognition of Accrediting Agencies

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
regulations governing the Secretary’s 
recognition of accrediting agencies in 
order to implement provisions added to 
the Higher Education Act of 1965 (HEA) 
by the Higher Education Amendments 
of 1992, and the Higher Education 
Technical Amendments of 1993. The 
purpose of the Secretary’s recognition of 
accrediting agencies is to assure that 
those agencies are, for HEA and other 
Federal purposes, reliable authorities as 
to the quality of education or training 
offered by the institutions of higher 
education or higher education programs 
they accredit.
EFFECTIVE DATE: These regulations take 
effect on July 1,1994, with the 
exception of §§ 602.4, 602.10, and 
602.27. These sections will become 
effective after the information collection 
requirements contained therein have 
been submitted by the Department of 
Education and approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
F ed era l R egister.
FOR FURTHER INFORMATION CONTACT: 
Karen W. Kershenstein, U.S.
Department of Education, 400 Maryland 
Avenue, SW., room 3036, ROB—3, 
Washington, DC 20202-5244.
Telephone: (202) 708-7417. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1 - 
800-877-8339 between 8 a.m. and 8 
p.m., Eastern time, Monday through 
Friday.
SUPPLEMENTARY INFORMATION: In order to 
approve a postsecondary education 
institution to participate in the student 
financial assistance programs 
authorized under Title IV of the HEA 
(referred to as “Title IV, HEA 
programs”) and many other Federal 
programs, the Secretary must determine, 
in part, that the institution satisfies the 
statutory definition of an “institution of 
higher education.” Under the HEA and 
many other Federal statutes, one 
element of that definition requires an

eligible institution of higher education 
to be accredited or preaccredited by an 
accrediting agency recognized by tne 
Secretary as a reliable authority as to the 
quality of the education or training 
provided by the institution. Another 
element requires an eligible institution 
to be legally authorized to provide an 
education program beyond the 
secondary level in the State in which it 
is located. In addition, to participate in 
the Title IV, HEA programs, the 
institution must be certified by the 
Secretary as administratively capable 
and financially responsible. Thus, the 
HEA provides the framework for a 
shared responsibility among accrediting 
agencies, States, and the Federal 
government to ensure that the “gate” to 
Title IV, HEA programs is opened only 
to those institutions that provide 
students with quality education or 
training worth the time, energy, and 
money they invest in it. The three 
“gatekeepers” sharing this 
responsibility have traditionally been 
referred to as “the triad.”

While the concept of a triad of entities 
responsible for gatekeeping has had a 
long history, originating in 1952, the 
Higher Education Amendments of 1992, 
Public Law 102-325, significantly 
increased the gatekeeping 
responsibilities of each member of the 
triad. Specifically, Congress amended 
the HEA to provide for a new part H of 
Title IV entitled “Program Integrity 
Triad.” Under the new part H, the 
requirements that accrediting bodies 
must meet if they are to be recognized 
by the Secretary as “gatekeepers” for 
Title IV or other Federal purposes are 
specified in detail. Part H also provides 
a new oversight responsibility for States: 
The State Postsecondary Review 
Program. Altogether, part H establishes 
a set of responsibilities for accrediting 
agencies, States, and the Secretary that 
creates a stronger and more coordinated 
evaluation of institutions that 
participate, or wish to participate, in the 
Title IV, HEA programs.

The Secretary recognizes that the 
approach to significantly increased 
gatekeeping activity outlined in the 
statute for the three members of the 
triad is a new one. This approach will 
require leadership in both 
implementation and evaluation if it is to 
achieve the effectiveness that Congress 
intended. The Secretary will take steps 
to assure that the various 
responsibilities of the triad members are 
carried out in a manner that, in fact, 
results in the identification of 
institutions that should not be eligible 
to participate in the Title IV, HEA 
programs, on the basis of either the 
quality of education they offer or their

inability to handle program funds. At 
the same time, the Secretary is 
committed to carrying out the 
responsibility for coordinating the 
activities of the triad members that are 
inherent in the statute in a manner that 
causes the least burden to institutions 
participating in the Title IV, HEA 
programs.

To these ends, the Secretary is 
committed to effective management of 
the gatekeeping function. The Secretary 
will review carefully the applications of 
accrediting bodies and the standards 
and operating plans proposed by State 
Postsecondary Review Entities (SPREs) 
under the State Postsecondary Review 
Program to insure that they meet the 
requirements of the statute and these 
regulations and will enable these triad 
agencies to fulfill their statutory 
purposes. The Secretary will also place 
a priority on the completion of the 
“Postsecondary Education Participation 
System,” the Department’s new 
integrated data base, which will contain 
the information that the Secretary 
generates in the course of the Secretary’s 
oversight of institutions participating in 
Title IV, HEA programs. The Secretary 
will use the data base to inform 
accrediting bodies and SPREs of actions 
taken by the Secretary so that they may 
in turn carry out their responsibilities. 
This expanded data base is also critical 
to the Secretary’s effective selection of 
institutions for program review.

Monitoring the results of the 
gatekeeping process is a very important 
key to effective management. The 
Secretary will evaluate the activities of 
accrediting agencies, SPREs, and the 
Department to determine their 
effectiveness in improving the integrity 
oflnstitutions participating in Title IV 
programs and will take such steps as 
may be indicated" to improve the results. 
Finally, as provided in the statute, the 
Secretary will seek the advice and 
counsel of the National Advisory 
Committee on Institutional Quality and 
Integrity in evaluating the effectiveness 
of the triad.

The Secretary believes that the 
approach best suited to achieving the 
objectives of the statute is a 
complementary one, with each member 
of the triad focusing its evaluation on its 
obligations within the context of the 
HEA. Thus, the focus for accrediting 
agencies is the quality of education or 
training provided by the institutions or 
programs they accredit. States, in 
addition to providing the legal authority 
to operate within the state required for 
participation in the Title IV, HEA 
programs, will review institutions that 
meet certain statutory review criteria 
related to institutional performance in
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the Title TV, HEA programs. The focus 
of the Secretary’s evaluation of 
institutions is on the administrative and 
financial capacity of those institutions 
to participate in the Title IV, HEA 
programs.

While the functions and 
responsibilities of each of the triad 
members are generally different, the 
statute does require, in some instances, 
that all members of the triad evaluate5 
similar areas. For the most part, the 
principle of complementary functions 
will lead to the members evaluating 
those same areas horn different 
perspectives for different purposes. For 
example, all three of the triad members 
are required to examine the finances of 
an institution. If each looks at financial 
strength from a perspective 
complementary to that of the others, 
accrediting agencies would focus 
principally on die capacity of the 
institution to continue to offer programs 
at a level of quality sufficient to meet 
accrediting agency standards and to 
fulfill the institution’s mission over a 5— 
10 year period of accreditation. The 
emphasis of a review by a SPRE would 
be on whether or not the institution 
possesses the full range of resources 
needed to serve students currently 
attending the institution. The 
Secretary’s responsibilities focus on the 
institution’s finances in light of its 
ability to provide the services described 
in its official publications and 
statements, to provide the 
administrative resources necessary to 
comply with its Title IV, HEA program 
responsibilities, and to meet all of its 
financial obligations, including, but not 
limited to, refunds of institutional 
charges and repayments to the Secretary 
for liabilities and debts incurred in 
programs administered by the Secretary.

Despite the Secretary’s  efforts to 
encourage complementary functions for 
each of the triad members, it is 
theoretically possible that, in some 
instances, an institution could be 
subject to three different standards 
regulating the same area of operation.
For this reason, where a Title IV 
standard has been promulgated at the 
Federal level, the Secretary expects 
accrediting agencies and States to take 
this into account in establishing theiT 
own standards to insure that varying 
standards do not pose an unnecessary 
burden on institutions. It is also 
important that accrediting agencies and 
States not impose any standard that is 
weaker than a comparable Title IV, HEA 
program standard. The Secretary 
believes coordination of this is a federal 
responsibility.

In view of the complementary 
approach to the functions of the triad
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members, the Secretary believes, for 
example, that institutions should not 
have to develop different methodologies 
to provide data that the three members 
of the triad may require. The Secretary 
also believes that, to the extent feasible, 
any other requests for data about the 
institution, its students, or its graduates 
should rely on information already in 
the institution’s possession. To that end, 
the Secretary expects accrediting 
agencies and States either to accept 
student data based on the methodology 
that will be specified in the regulations 
governing ’’Student Right to Know,” 
also mandated by the Higher Education 
Amendments of 1992, or, where the 
institution may have other 
methodologies for calculating data, such 
as a system designed to provide data to 

' a State higher education commission or 
other State agency, to accept data in the 
format already being used by the 
institution. Similarly, the Secretary 
expects accrediting agencies and SPREs 
to use the audited financial statements 
institutions are now required to provide 
to the Secretary on an annual basis to 
the extent those statements are 
compatible with the nature erf the 
reviews conducted under their 
respective standards.

The Secretary also recognizes that 
other Federal agencies, such as the 
Department of Labor and the Veterans 
Administration, also regulate 
institutions in some areas that are 
similar to those included in part H. The 
suggestion has been made that the 
Secretary should promulgate Federal 
standards in the areas of overlap so that 
institutions would not be subject to 
varying standards developed by other 
Federal agencies and the triad members. 
However, the Secretary interprets part H 
as permitting States and accrediting 
agencies to establish their own 
standards, as opposed to using a Federal 
standard, and also believes that this is 
the most effective approach. In addition, 
it is not clear how the requirements of 
the different agencies are compatible 
with the requirements of pari H. The 
purposes of these programs 
administered by other agencies may be 
very different. As a result, the Secretary 
has not pursued this alternative. The 
Secretary does believe that it would be 
useful to explore how the varying 
requirements of other Federal agencies 
that are similar to those of part H might 
be coordinated to reduce any burden on 
institutions and will initiate sucb 
exploration.

The Secretary believes that, where 
possible, data developed at the national 
level should be made available to 
institutions, as well as to States and 
accrediting agencies to assist them in
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carrying out their responsibilities under 
part H. In particular, data concerning 
labor markets and compensation for 
specific fields and information 
concerning graduation and withdrawal 
rates at various types of institutions may 
be helpful to both triad members and 
institutions. The Secretary will facilitate 
the development of this type of 
information and, where possible under 
the auspices of the Department, will 
coordinate the development of data that 
will he helpful to institutions and the 
triad.

Finally, as part of the commitment to 
providing leadership to the triad, the 
Secretary will convene representatives 
of the triad members and institutions to 
exchange information about the 
gatekeeping process and to discuss how 
the triad is functioning, both in 
identifying institutions whose 
performance is questionable and in 
reporting requirements that have proven 
to be unreasonably burdensome. The 
Secretary invites comments concerning 
the functioning of the triad, as it is 
implemented through these and other 
regulations governed by part H. The 
Secretary will seek improvement, where 
possible, within existing regulations and 
will propose-modifications to 
regulations and to the statute itself if  
experience indicates those changes are 
berth necessary to achieve effective 
gatekeeping, with minimal burden, and 
compatible with the need to maintain, 
and assure the public of, the integrity of 
the Title IV, HEA programs.

On January 24,1994, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for part 802 in the 
Federal Register (59 FR 3578). The 
NPRM included, on pages 3578-3601, a 
thorough discussion of the major issues 
addressed by the proposed regulations. 
The following is a brief summary of the 
major proposed changes to the 
Secretary’s Procedures and Criteria for 
Recognition of Accrediting Agencies 
that were contained in the NPRM.

1. As required by section 496(m) of 
the HEA, the proposed regulations 
authorized the Secretary to recognize 
only those accrediting agencies that 
accredit institutions of higher education 
or higher education programs for the 
purpose of enabling those institutions or 
programs to establish eligibility to 
participate in programs administered 
either by the Secretary or by other 
Federal agencies.

2. As required by section 496(a) of the 
HEA, tiie proposed regulations required 
accrediting agencies whose 
accreditation enables the institutions 
they accredit to participate in programs 
authorized under the HEA to be 
administratively and financially
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separate from and independent of any 
related, associated, or affiliated trade 
association or membership organization. 
In accordance with the statute, the 
proposed regulations allowed the 
Secretary to waive this requirement 
under certain conditions.

3. The proposed regulations added 
two new steps to the process by which 
accrediting agencies are recognized by 
the Secretary. First, the Secretary 
proposed to give an agency seeking 
recognition the opportunity to respond 
in writing to the designated Department 
official’s analysis of its application for 
recognition before the application was 
reviewed by the National Advisory 
Committee on Institutional Quality and 
Integrity. Second, after the Advisory 
Committee’s review of the agency’s 
application and recommendation to the 
Secretary, the Secretary proposed to 
give both the agency and the designated 
Department official an opportunity to 
contest the Advisory Committee’s 
recommendation.

4. In accordance with section 496(n) 
of the HEA, the proposed regulations 
permitted the Department, at the 
Secretary’s discretion, to conduct 
unannounced site visits to an 
accrediting agency or its member 
institutions or programs as part of the 
Department’s analysis of the agency’s 
application for recognition or its 
compliance with the requirements for 
recognition.

5. In accordance with section 496(1) of 
the HEA, the proposed regulations 
allowed the Secretary to limit, suspend, 
or terminate an agency’s recognition if 
the Secretary determined that the 
agency failed to meet the requirements 
for recognition.

6. The proposed regulations 
eliminated the provision contained in 
previous regulations that, in order to 
demonstrate experience in 
accreditation, an agency had to 
demonstrate that its policies, evaluation 
methods, and decisions were accepted 
throughout the United States by 
recognized accrediting agencies.

7. As required by section 496(c)(1) of 
the HEA, the proposed regulations 
required an accrediting agency whose 
accreditation enables the institutions it 
accredits to participate in programs 
authorized under the HEA to conduct, 
in addition to its regular announced on
site review of an institution, at least one 
unannounced on-site review of each 
institution that provides 
prebaccalaureate vocational education 
or training.

8. The proposed regulations required 
accrediting agencies to assess any new 
or substantively changed program before

including it in the agency’s previous 
grant of accreditation.

9. As required by section 496(a)(5) of 
the HEA, the proposed regulations 
required accrediting agencies to have 
standards that assess curricula; faculty; 
facilities, equipment and supplies; fiscal 
and administrative capacity as 
appropriate to the specified scale of 
operation; student support services? 
recruiting and admissions practices, 
academic calendars, catalogs, 
publications, grading and advertising; 
program length and tuition and fees in 
relation to the subject matters taught 
and the objectives of the degrees or 
credentials offered; measures of program 
length in clock hours or credit hours; 
success with respect to student 
achievement in relation to the 
institution’s mission; default rates in 
student loan programs under Title IV of 
the HEA; record of student complaints 
received by, or available to, the 
accrediting agency; and the institution’s 
compliance with its program 
responsibilities under Title IV of the 
HEA.

10. As required by section 484B of the 
HEA, the proposed regulations required 
accrediting agencies to have a standard 
that assesses an institution’s practice of 
making refunds to students.

11. The proposed regulations required 
an accrediting agency to take adverse 
action against an institution or program 
that failed to bring itself into 
compliance with agency standards 
within a time frame established by the 
agency. The proposed regulations 
permitted this time frame to exceed 18 
months only for cause.

12. As required by section 496(c) of 
the HEA, the proposed regulations 
required accrediting agencies whose 
accreditation enables institutions to 
participate in Title IV, HEA programs to 
take special action whenever 
institutions establish new branch 
campuses. Specifically, agencies must 
approve a business plan for the branch 
before its opening and conduct an on
site review within six months.

13. As required by section 496(c) of 
the HEA, the proposed regulations 
required accrediting agencies to conduct 
an on-site review within six months at 
any institution that undergoes a change 
in ownership that results in a change in 
control.

14. As required by section 496(c) of 
the HEA, the proposed regulations 
required that any institution that enters 
into a teach-out agreement with another 
institution must agree to submit to its 
accrediting agency for approval ^teach- 
out agreement that is consistent with 
applicable standards and regulations.

Changes Resulting From Public 
Comment

As a result of the comments received 
concerning the NPRM, and as discussed 
in detail in the appendix, the Secretary 
has made the following significant 
changes in the final regulations.

1. The term “prebaccalaureate 
vocational education” has been deleted 
from these final regulations. The term 
“vocational education” has been 
redefined to be “an instructional 
program, below the bachelor’s level, 
designed to prepare individuals with 
the skills and training required for 
employment in a specific trade, 
occupation, or profession related to the 
instructional program.” This definition 
is consistent with that used for the term 
“vocational program” in the final 
regulations governing the State 
Postsecondary Review Program. This 
definition was chosen because it is 
basically the same as the Integrated 
Postsecondary Education Data System 
(IPEDS) glossary definition of an 
“occupationally specific program,” and 
institutions already use this term in 
reporting enrollment data for various 
types of vocational education. The 
advantage in using this definition is that 
the IPEDS inventory of occupationally 
specific programs provides a list of 
instructional programs which, if offered 
by an institution, Subject the institution 
to an unannounced inspection by its 
accrediting agency.

2. A new section, § 602.5—Notice to 
accrediting agencies of Federal actions, 
has been added that provides for the 
Secretary to notify an accrediting agency 
if the Secretary takes an action against 
an institution or program accredited by 
the agency, if the Secretary learns of an 
action taken by another Federal agency 
against the institution or program, or if 
the institution is referred for review 
under the State Postsecondary Review 
Program.

3. Time frames have been added for 
the designated Department official to 
provide an accrediting agency with the 
staff analysis of its application for 
recognition and for the agency to 
respond to that analysis, if it so desires.

4. The provision that an accrediting 
agency may request that the Secretary 
reconsider a decision to deny 
recognition or to limit, suspend, or 
terminate the agency’s recognition 
during the recognition period has been #  
deleted.

5. The requirement that institutional 
accrediting agencies must conduct 
unannounced site visits to institutions 
that offer prebaccalaureate vocational 
education has been replaced with a 
requirement that those agencies must
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conduct unannounced inspections at 
each institution that offers vocational 
education for the purpose of 
determining whether, at a minimum, the 
institution has the personnel, facilities, 
and resources it claimed to have either 
during its most recent on-site review by 
the accrediting agency or in subsequent 
reports to the agency. Accrediting 
agencies are free to determine the 
procedures for conducting the 
unannounced inspections. An- 
unannounced inspection does not have 
to be as comprehensive as an agency’s 
full accreditation or preaccreditation 
review of an institution or program 
unless the agency wishes it to be.

6. The substantive change 
requirement has been revised to clarify 
the types of changes that require prior 
approval by an accrediting agency 
before they can be included in the 
institution’s accreditation. The 
substantive change requirement applies 
only to institutional accrediting 
agencies.

7. The specific language included in 
the NPRM for each of the 12 required 
accreditation standards has been 
deleted. The section now simply repeats 
the statutory language for each required 
standard.

8. The requirement that accrediting 
agencies must have a standard that 
assesses an institution's practice of 
making refunds to students has been 
eliminated.

9. The time limit for institutions or 
programs to come into compliance with 
agency standards has been changed. For 
programs of Iras than one year in length, 
the time limit is now 12 months. For* 
programs that are at least one year in 
length but less than two years, the time 
limit is IB  months. For programs that 
are at least two years in length, the time 
limit is 24 months.

10. A requirement has been added 
that accrediting agencies must notify the 
Secretary at the same time they notify 
an institution or program of a final 
adverse accrediting action.
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, more than 1800 
parties submitted comments on the 
proposed regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM is published as an appendix to 
these final regulations. Included in this 
analysis are comments received during 
several public hearings and other 
meetings held by the Department 
throughout the Doited States for 
purposes of obtaining comment on the 
proposed regulations.

Executive Order 12866
These final regulations have been 

reviewed in accordance with Executive 
Order 12866. Under the terms of the 
order,, the Secretary has assessed the 
potential costs and benefits of this 
regulatory action.

The potential costs associated with 
the final regulations are those resulting 
from statutory requirements and those 
determined by the Secretary to be 
necessary for effective and efficient 
administration.

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of these regulations, the 
Secretary has determined that the 
benefits of the regulations justify the 
costs.
Paperwork Reduction Act o f 1980

Sections 602.4, 602.10, and 602.27 of 
these regulations contain information 
collection requirements. In addition,
§ 602.21(b)(7) contains specific record 
retention requirements. As required by 
the Paperwork Reduction Act of I960, 
the Department of Education has 
submitted a copy of these sections to the 
Office of Management and Budget for its 
review. (44 UJS.C. 3504(h))

The annual reporting burden for this 
collection of information is estimated to 
be 47 hotirs per respondent, including 
the time for reviewing instructions, 
searching existing data sources« 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. This 
annual reporting estimate takes into 
account the fact that the average 
recognition period granted to 
accrediting agencies is five years. The 
total annual reporting burden for the 
estimated 96 respondents is 4,512 
hours.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs« 
OMB, room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok. Comments 
must be received by May 31« 1994.
Assessment of Educational Impact

In tiie NPRM, the Secretary requested 
comments on whether the regulations in 
tiiis document would require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. Based on the response to the 
proposed regulations and on the 
Department’s own review, the Secretary 
has determined that these regulations do 
not require the transmission of

information concerning accrediting 
agencies that is being gathered by or is 
available from any other agency or 
authority of the United States. Where 
specific provisions of these regulations 
require the transmission of information 
concerning institutions or programs that 
is similar to that being collected by the 
Department for other purposes, such as 
for the State Postsecondary Review 
Program.or the Department's review of 
institutions seeking to become certified 
to participate in the Title IV, HEA 
programs, these regulations have been 
modified to minimize the burden on 
institutions. A detailed discussion of the 
changes to the regulations is provided in 
the appendix to these regulations.
L is t of S u b je c ts  m 34 C F R  Part 602

Colleges and universities, Education,
Reporting and recordkeeping 
requirements.
(Catalog of Federal Domestic Assistance 
Number does not apply.)

Dated: April 20,1394.
Richard W. Riley,
Secretary o f Education.

The Secretary amends title 34 of the 
Code of Federal Regulations by revising 
part 602 to read as follows:

PART 602—SECRETARY’S 
PROCEDURES AND CRITERIA FOR 
THE RECOGNITION OF ACCREDITING 
AGENCIES

Subpart A—General Provisions 
Sec.
662.1 Purpose.
602.2 Definitions.
602.3 Organization and membership.
602.4 Submission of information to the 

Secretary by recognized accrediting 
agencies.

602.5 Notice to accrediting agencies of 
Federal actions.

Subpart B—Recognition and Termination 
Procedures
602.10 Application Sat recognition.
602.11 Preliminary review by the Secretaiy.
602.12 Review by the National Advisory 

Committee on ’Institutional Quality and 
Integrity.

602.13 Review and decision by the 
Secretary.

602.14 Limitation, suspension, or 
termination of recognition.

602.15 Appeals procedures.
602.16 Publication of list o f .recognized 

agencies.

Subpart C—Criteria for Secretarial 
Recognition
602.20 Geographic scope of accrediting 

activities.
602.21 Administrative and fiscal 

responsibility.
602.22 Accreditation experience.
602-23 Application o f standards.
602.24 Accreditation processes.
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602.25 Substantive change.
602.26 Required accreditation standards.
602.27 Additional required operating 

procedures.
602.28 Due process for institutions and 

programs.
602.29 Notification of accrediting agency 

decisions.
602.30 Regard for decisions of States and 

other accrediting agencies.
Authority: 20 U.S.C. 1099b, unless 

otherwise noted.

Subpart A—General Provisions 

§ 602.1 Purpose.
(a) (1) This part establishes procedures 

and criteria for the Secretary’s 
recognition of accrediting agencies. The 
purpose of the Secretary’s recognition of 
agencies is to ensure that these agencies 
are, for the purposes of the Higher 
Education Act of 1965, as amended 
(HEA), or for other Federal purposes, 
reliable authorities as to the quality of 
education or training offered by the 
institutions of higher education or the 
higher education programs they 
accredit.

(2) The Secretary’s recognition of an 
accrediting agency is based on the 
Secretary’s determination that the 
agency satisfies the requirements of this 
part.

(b) The Secretary only grants 
recognition to those accrediting agencies 
that—

(1) Accredit—
(1) Institutions of higher education, 

provided that accreditation by the 
agency is a required element in enabling 
those institutions to establish eligibility 
to participate in HEA programs; or

(ii) Institutions of higher education or 
higher education programs, provided 
that accreditation by the agency is a 
required element in enabling those 
institutions or programs to establish 
eligibility to participate in other 
programs administered by the 
Department or by other Federal 
agencies;

(2) Meet the organization and 
membership requirements specified in 
§602.3;

(3) For agencies already recognized by 
the Secretary, comply with the 
information sharing requirements 
specified in § 602.4; and

(4) Satisfy the criteria for Secretarial 
recognition specified in Subpart C of 
this part.
(Authority: 20 U.S.C. 1099b)

§ 602.2 Definitions.
The following definitions apply to 

terms used in this part;
A ccreditation  means the status of 

public recognition that an accrediting 
agency grants to an educational

institution or program that meets the 
agency’s established standards and 
requirements.

A ccrediting agency  or agency means a 
legal entity, or that part of a legal entity, 
that conducts accrediting activities 
through voluntary, non-Federal peer 
evaluations and makes decisions 
concerning the accreditation or 
preaccreditation status of institutions, 
programs, or both.

Act means the Higher Education Act 
of 1965, as amended.

Adverse accrediting action  means the 
denial, withdrawal, suspension, or 
termination of accreditation or 
preaccreditation, or any comparable 
accrediting action an agency may take 
against an institution or program, except 
that placing an institution or program 
on probation or issuing a show cause 
order against an institution or program 
is not an adverse accrediting action 
unless it is so defined by the accrediting 
agency.

Advisory Com m ittee means the 
National Advisory Committee on 
Institutional Quality and Integrity.

Branch cam pus means
(1) A location of an institution of 

higher education that meets the 
definition of this term in 34 CFR 600.2, 
and

(2) Any location of an institution, 
other than the main campus, at which 
the institution offers at least 50 percent 
of an educational program.

D esignated Department o fficia l means 
the official in the Department of 
Education to whom the Secretary has 
delegated the responsibilities indicated 
in this part.

Final accrediting action  means a final 
determination by an accrediting agency 
regarding the accreditation or 
preaccreditation status of an institution 
or program that is not subject to any 
further appeal within the agency.

Institution o f higher education  or 
institution means an educational 
institution that qualifies or may qualify 
as an eligible institution under 34 CFR 
part 600.

Institutional accrediting agency 
means an agency that accredits 
institutions of higher education.

N ationally recognized accrediting 
agency, nationally recognized agency, or 
recognized agency  means an accrediting 
agency that is recognized by the 
Secretary under this part.

Preaccreditation  means the status of 
public recognition that an accrediting 
agency grants to an institution or 
program for a limited period of time that 
signifies that the agency has determined 
that the institution or program is 
progressing towards accreditation and is

likely to attain accreditation before the 
expiration of that limited period of time.

Program  means a postsecondary 
educational program offered by an 
institution of higher education that 
leads to an academic or professional 
degree, certificate, or other recognized 
educational credential.

Program m atic accrediting agency 
means an agency that accredits specific 
educational programs that prepare 
students for entry into a profession, 
occupation, or vocation.

Representative o f  the public means a 
person who is not

(1) An employee, member of the 
governing board, owner, or shareholder 
of, or consultant to, an institution or 
program that either is accredited by the 
agency or has applied for accreditation;

(2) A member of any trade association 
or membership organization related to, 
affiliated with, or associated with the 
accrediting agency; or

(3) A spouse, parent, child, or sibling 
of an individual identified in paragraph
(1) or (2) of this definition.

Secretary means the Secretary of the 
U.S. Department of Education or any 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority.

State means a State of the Union, 
American Samoa, the Commonwealth of 
Puerto Rico, the District of Columbia, 
Guam, the Trust Territory of the Pacific 
Islands, the Virgin Islands, and the 
Commonwealth of the Northern Mariana 
Islands.

Teach-out agreem ent means a written 
agreement between accredited 
institutions that provides for the 
equitable treatment of students if one of 
those institutions stops offering an 
educational program before all students 
enrolled in that program complete the 
program.

V ocational education  means an 
instructional program, below the 
bachelor’s level, designed to prepare 
individuals with the skills and training 
required for employment in a specific 
trade, occupation, or profession related 
to the instructional program.
(Authority: 20 U.S.C. 1099b)

§ 602.3 Organization and membership.
(a) The Secretary recognizes only the 

following categories of accrediting 
agencies:

(1) A State agency that—
(1) Has as a principal purpose the 

accrediting of institutions of higher 
education, higher education programs, 
or both; and

(ii) Has been listed by the Secretary as 
a nationally recognized accrediting 
agency on or before October 1,1991;

(2) An accrediting agency that—
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(i) Has a voluntary membership of 
institutions of higher education;

(ii) Has as a principal purpose the 
accrediting of institutions of higher 
education and that accreditation is a 
required element in enabling those 
institutions to participate in programs 
authorized under this Act; and

(iii) Satisfies the “separate and 
independent” requirements contained 
in paragraph (b) of this section;

(3) An accrediting agency that—
(i) Has a voluntary membership; and
(ii) Has as its principal purpose the 

accrediting of higher education 
programs, or higher education programs 
and institutions of higher education, 
and that accreditation is a required 
element in enabling those institutions or 
programs, or both, to participate in 
Federal programs not authorized under 
this Act; and

(4) An accrediting agency that, for 
purposes of determining eligibility for 
Title IV, HEA programs—

(i) (A) Has a voluntary membership of 
individuals participating in a 
profession; or

(B) Has as its principal purpose the 
accrediting of programs within 
institutions that are accredited by 
another nationally recognized 
accrediting agency; and

(ii) (A) Satisfies the “separate and 
independent” requirements contained 
in paragraph (b) of this section; or

(B) Obtains a waiver from the 
Secretary under paragraph (d) of this 
section of the “separate and 
independent” requirements contained 
in paragraph (b) of this section.

(d) For purposes of this section, 
"separate and independent” means 
that—

(1) The members of the agency’s 
decision-making body—who make its 
accrediting decisions, establish its 
accreditation policies, or both—are not 
elected or selected by the board or chief 
executive officer of any related, 
associated, or affiliated trade association 
or membership organization;

(2) At least one member of the 
agency’s decision-making body is a 
representative of the public, with no 
less than one-seventh of the body 
consisting of representatives of the 
public;

(3) The agency has established and 
implemented guidelines for each 
member of the decision-making body to 
avoid conflicts of interest in making 
decisions;

(4) The agency’s dues are paid 
separately from any dues paid to any 
related, associated, or affiliated trade 
association or membership organization; 
and

(5) The agency’s budget is developed 
and determined by the agency without

review by or consultation with any 
other entity or organization.

(c) The Secretary considers that any 
joint use of personnel, services, 
equipment, or facilities by an 
accrediting agency and a related, 
associated, or affiliated trade association 
or membership organization does not 
violate the provisions of paragraph (b) of 
this section if—

(1) The agency pays the fair market 
value for its proportionate share of the 
joint use; and

(2) The joint use does not compromise 
the independence and confidentiality of 
the accreditation process.

(d) (1) Upon request of an accrediting 
agency described in paragraph (a)(4) of 
this section, the Secretary waives the 
“separate and independent” 
requirements of this section if the 
agency demonstrates that—

(1) The agency has been listed by the 
Secretary as a nationally recognized 
agency on or before October 1,1991; 
and

(ii) The existing relationship between 
the agency and the related, associated, 
or affiliated trade association or 
membership organization does not 
compromise the independence of the 
accreditation process. .

(2) To demonstrate that the existing 
relationship between the agency and the 
related, associated, or affiliated trade 
association or membership organization 
does not compromise the independence 
of the accreditation process, the agency 
must show that—

(i) The related, associated, or affiliated 
trade association or membership 
organization plays no role in making or 
ratifying the accreditation decisions of 
the agency;

(ii) The agency has sufficient 
budgetary and administrative autonomy 
to carry out its accrediting functions; 
and

(iii) The agency provides to the 
related, associated, or affiliated trade 
association or membership organization 
only information it makes available to 
the public.

(3) An agency seeking a waiver of the 
“separate and independent” 
requirements contained in this section 
must apply for the waiver each time it 
seeks recognition or renewal of 
recognition by the Secretary.
(Authority: 20 U.S.C. ld99b)

§ 602.4 Submission of information to the 
Secretary by recognized accrediting 
agencies.

Each accrediting agency recognized 
by the Secretary shall submit to the 
Secretary—

(a) Notice of final accrediting actions 
taken by the agency with respect to the 
institutions and programs it accredits;

(b) A copy of any annual report 
prepared by the agency;

(c) A copy, updated annually, of the 
agency’s directory of accredited 
institutions and programs;

(d) A summary of the agency’s major 
accrediting activities during the 
previous year (an annual data 
summary), if so requested by the 
Secretary to carry out the Secretary’s 
responsibilities related to this part;

(e) Upon request of the Secretary, 
information regarding an accredited or 
preaccredited institution’s compliance 
with its Title IV, HEA program 
responsibilities, including its eligibility 
to participate in Title IV, HEA programs, 
for the purpose of assisting the Secretary 
in resolving problems with the 
institution’s participation in these 
programs;

(f) The name of any institution or 
program accredited by the agency that 
the agency has reason to believe is 
failing to meet its Title IV, HEA program 
responsibilities or is engaged in fraud or 
abuse and the reason for the agency’s 
concern; and

(g) Any proposed change in the 
agency’s policies, procedures, or 
accreditation standards that might alter 
the agency’s—

(1) Scope of recognition; or
(2) Compliance with the requirements 

of this part.
(Authority: 20 U.S.C. 1099b)

§ 602.5 Notice to accrediting agencies of 
Federal actions.

(a) If the Secretary takes an action 
against an institution or program, the 
Secretary notifies the appropriate 
accrediting agency or agencies no later 
than 10 days after taking that action.

(b) If the Secretary is informed that 
another Federal agency is taking an 
action against an institution or program, 
the Secretary notifies the appropriate 
accrediting agency or agencies as soon 
as possible but no later than 10 days 
after learning of that action.

(c) If an institution is referred for 
review under the State Postsecondary 
Review Program, the Secretary notifies 
the institution’s accrediting agency or 
agencies at the same time the Secretary 
notifies the State Postsecondary Review 
Entity.
(Authority: 20 U.S.C. 1099b)

Subpart B— Recognition and 
Termination Procedures

§ 602.10 Application for recognition.
(a) An accrediting agency seeking 

initial or renewed recognition by the
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Secretary as a nationally recognized 
accrediting agency submits a written 
application to die Secretary. The 
application for recognition consists of—

(1) A statement of the agency’s 
requested scope of recognition;

(2) Evidence of die agency ’s 
compliance with the criteria for 
recognition set forth in this part; and

(3) Supporting documentation.
(b) An accrediting agency’s 

application for recognition constitutes a 
grant of authority to the Secretary to 
conduct site visits and to gain access to 
agency records, personnel, and facilities 
on an announced car unannounced basis.

(c) The Secretary does not make 
available to the public any confidential 
agency materials examined by 
Department personnel or the Secretary 
as part of the Secretary’s evaluation of 
either an accrediting agency’s 
application for recognition or its 
compliance with the requirements far 
recognition.
(Authority: 2® U.S.C. 1099b)

$ 602.11 Preliminary review by the 
Secretary.

(a) Upon receipt of an accrediting 
agency’s application for initial or 
renewed recognition, the Secretary—

(1) Establishes a schedule for the 
review of the agency by the designated 
Department official, the National 
Advisory Committee an Institutional 
Quality and Integrity, and the Secretary;

(2) Publishes notice of the agency’s 
application in the Federal Register, 
inviting public comment on the 
agency’s compliance with the 
requirements for recognition and 
stipulating a deadline for receipt of 
public comment; and

(3) Provides State Postsecondary 
Review Entities and other appropriate 
organizations with copies of the notice 
described in paragraph (aX2) of this 
section.

(b) (1) The designated Department 
official analyzes the accrediting 
agency’s application to determine 
whether the agency satisfies the 
requirements erf this part, taking into 
account all available relevant 
information concerning the compliance 
of the agency with the requirements for 
recognition. The analysis includes—

(i) Site visits, on an announced or 
unannounced basis, to the agency and. 
at the Secretary’s discretion, institutions 
or programs it accredits;

(li) Review of public comment and 
other third-party information received 
or solicited by the Secretary, as well as 
any other information provided to the 
Secretary, concerning the performance 
of the agency in relation to the 
requirements of this part; and

(iii) Review of complaints or legal 
actions involving the agency.

(2) The designated Department 
official’s evaluation may also include a 
review of information directly related to 
institutions or programs accredited or 
preaccredited by the agency, relative to 
their compliance with the accrediting 
agency’s standards, the effectiveness of 
the agency’s standards, and the agency’s 
application of those standards.

(c) The designated Department 
official—

(1) Prepares a written analysis of the 
accrediting agency;

(2j Senas the analysis and all 
supporting documentation, including all 
third-party comments received by the 
Secretary, to the agency no later than 45 
days before the Advisory Committee 
meeting; and

(3) Specifies a time period, which will 
be no later than 14 days before the 
Advisory Committee meeting, during 
which the agency may provide the 
designated Department official with any 
written comments on the analysis.

(d) The accrediting agency provides 
any written comments it chooses to 
make to the designated Department 
official before the expiration of the time 
period specified in paragraph (cM3) of 
this section.

(e) The designated Department official 
provides the Advisory Committee with 
the accrediting agency’s application and 
supporting documentation, the 
designated Department official’s 
analysis of the application, all 
information relied upon, by the 
designated Department official in 
developing the analysis, any response 
by the agency to the analysis or third- 
party comment, any Department 
concurrence with or rebuttal to the 
agency’s response, and any third-party 
information the Secretary receives 
regarding the agency.

(f) The designated Department official 
provides the agency with a copy of any 
Department rebuttal provided to the 
Advisory Committee under paragraph
(e) of this section.

(g) If the designated Department 
official fails to provide the agency with 
the materials described in paragraph
(c)(2) of this section within the 45-day 
time frame specified in that section, the 
agency may request that the Advisory 
Committee defer action on its 
application until the next meeting of the 
Advisory Committee.

(h) At least 30 days before the 
Advisory Committee meeting, the 
Secretary publishes a notice of the 
meeting in the Federal Register and 
invites interested parties, including 
those who submitted third-party 
comments concerning an agency’s

compliance with the requirements for 
recognition, to make oral presentations 
before the Advisory Committee.
(Authority: 20 U.S.C. 1099b)

§ 602.42 Review by the National Advisory 
Committee on Institutional Quality and 
Integrity.

(a) (1) The Advisory Committee 
considers an accrediting agency’s 
application at a public meeting and 
invites the designated Department 
official, the agency, and other interested 
parties to make oral presentations at the 
meeting.

(2) The designated Department official 
arranges for a transcript to be made of 
the Advisory Committee meeting

(b) At die conclusion of die meeting, 
the Advisory Committee recommends 
that the Secretary approve or deny 
recognition of the accrediting agency or 
defer a decision on the agency’s 
application.

CcKl) Except as provided in paragraph
(c)(2) of this section, the Advisory 
Committee recommends recognition of 
an agency if the agency complies with 
each of the requirements of this part.

(2) The Advisory Committee may 
recommend recognition despite finding 
that the agency failed to comply with 
each of the requirements of this part if 
the Advisory Committee provides the 
Secretary with a detailed explanation as 
to why it believes the agency’s failure to 
comply with the particular 
requirement(s) does not require denial 
or deferral.

(3) If the Advisory Committee 
recommends recognition, the Advisory 
Committee also recommends the scope 
of recognition for the agency and a 
recognition period.

(4) if the Advisory Committee 
recommends denial of recognition, the 
Advisory Committee specifies the 
reasons for the recoin me n da t ion and the 
requirements of this part that the agency 
failed to meet.

(5) If the Advisory Committee 
recommends deferral of a decision on 
the agency’s application, the Advisory 
Committee specifies the reasons for the 
recommendation, the requirements of 
this part that it believes the agency has 
not met, and a recommended deferral 
period.

(d) After the meeting, the Advisory 
Committee forwards its written 
recommendations concerning 
recognition to the Secretary.
(Authority: 2QU.S.C. 1099b, 1145)

§ 602.13 Review and decision by the 
Secretary.

(a) The Secretary determines whether 
to grant national recognition to an 
applicant accrediting agency based on



Federal Register / Vol. 59, No. 82 /  Friday, April 29, 1994 / Rules and Regulations 22257

the Advisory Committee’s 
recommendation and the full record of 
the agency’s application, including all 
oral and written presentations to the 
Advisory Committee by the agency, the 
designated Department official, and 
interested third parties.

(b) (1) Before making a final decision, 
the Secretary affords both the 
designated Department official and the 
accrediting agency an opportunity to 
contest, in writing, the Advisory 
Committee’s recommendation. If either 
the agency or the designated 
Department official wishes to contest 
the recommendation, that party shall 
notify the Secretary and the other party 
no later than 10 days after the Advisory 
Committee meeting.

(2) If the party contesting the 
Advisory Committee’s recommendation 
wishes to make a written submission to 
the Secretary, the Secretary must receive 
that submission no later than 30 days 
after the Advisory Committee meeting. 
However, the contesting party may not 
submit any evidence to the Secretary 
that it did not submit to the Advisory 
Committee. The contesting party shall 
simultaneously provide a copy of its 
submission to the other party.

(3) If the noncontesting party wishes 
to respond in writing to the Secretary, 
the Secretary must receive that 
submission no later than 30 days after 
the noncontesting party receives the 
contesting party’s submission. However, 
the noncontesting party may not submit 
any evidence to the Secretary that it did 
not submit to the Advisory Committee. 
The noncontesting party shall 
simultaneously provide a copy of its 
response to the contesting party.

(4) If the Advisory Committee’s 
recommendation is contested, the 
Secretary renders a final decision after 
taking into account the two parties’ 
timely written submissions, if any.

(c) The Secretary approves the 
accrediting agency for national 
recognition if the Secretary determines 
that the agency satisfies each of the 
requirements contained in this part.

(d) The Secretary approves the 
accrediting agency for national 
recognition even if the agency does not 
satisfy each of the requirements 
contained in this part if the Secretary 
determines that the agency’s 
effectiveness is not impaired by the 
noncompliance.

(e) If the Secretary approves the 
accrediting agency for national 
recognition, the Secretary defines—

(1) The scope of the agency’s 
recognition for Federal purposes, which 
shall include the—

(i) Geographic area;
(ii) Degrees and certificates awarded;

(iii) Types of institutions, programs, 
or both that the agency may accredit; 
and

(iv) Preaccreditation status(es), if any, 
that the Secretary approves for 
recognition; and

(2) The recognition period, which 
does not exceed five years.

(f) If the Secretary denies recognition 
to the accrediting agency or grants 
recognition for a scope narrower than 
that requested by the agency, the 
Secretary indicates ift writing the 
reasons for that decision.

(g) If the Secretary defers a decision 
on the accrediting agency’s application, 
the Secretary—

(1) Indicates in writing the reasons for 
the deferral ail’d the deferral period; and

(2) Automatically extends any 
previously granted recognition period 
until the Secretary reaches a decision on 
the renewal application.

(h) If the Secretary does not reach a 
final decision on an accrediting agency’s 
application for renewal of recognition 
before the expiration of the agency’s 
recognition period, the Secretary 
automatically extends the previously 
granted recognition period until the 
Secretary reaches a decision on the 
renewal application.
(Authority: 20 U.S.C. 1099b)

§ 602.14 Limitation, suspension, or 
termination of recognition.

(a)(1) The Secretary may limit, 
suspend, or terminate the recognition of 
an accrediting agency before completion 
of its previously granted recognition 
period if the Secretary determines, after 
notice and opportunity for a hearing, 
that the agency fails or has failed to 
satisfy any of the requirements of this 
part.

(2)(i) If the agency requests a hearing, 
the hearing is conducted by the 
Advisory Committee or by a 
subcommittee of five members of the 
Advisory Committee, selected .by the 
Secretary, if the Secretary determines 
that a more timely hearing is necessary 
than can be accommodated by the 
schedule of the full Advisory 
Committee.

(ii) If the Secretary selects a 
subcommittee of the Advisory 
Committee instead of the full Advisory 
Committee, the agency may challenge 
the membership'of the subcommittee on 
grounds of conflict of interest on the 
part of one or more of the members of 
the subcommittee, and the Secretary 
replaces the member(s) if the agency’s 
challenge is successful.

(iii) The designated Department t , 
official arranges for a transcript to be 
made of the hearing.

(b) The designated Department official 
begins a limitation, suspension, or 
termination proceeding against an 
accrediting agency by sending the 
agency a notice that—

(!) Informs the agency of the 
Secretary’s intent to limit, suspend, or 
terminate its recognition;

(2) Identifies the alleged violations of 
the governing regulations that constitute 
the basis for the action;

(3) Describes the limits to be imposed 
if the Secretary seeks to limit the 
accrediting agency;

(4) Specifies the effective date of the 
limitation, suspension, or termination; 
and

(5) Informs the agency that it may—
(1) Submit to the designated 

Department official a written response 
to the notice no later than 30 days after 
it receives the notice; and

(ii) Request a hearing, which shall 
take place in Washington, DC, before the 
Advisory Committee or subcommittee if 
the agency submits a hearing request to 
the designated Department official no 
later than 30 days after it receives the 
notice.

(c) (1) As part of its response to the 
limitation, suspension, or termination 
notice or its hearing request, if any, the 
accrediting agency shall identify the 
issues and facts in dispute and its 
position with regard to those issues and 
facts.

(2) After receipt of the agency’s 
response and hearing request, if any, the 
designated Department official—

(1) Transmits the limitation, 
suspension, or termination notice and 
the agency’s response, if any, to that 
notice to the Advisory Committee or 
subcommittee; and

(ii) Establishes the date and time of 
any hearing before the Advisory 
Committee or subcommittee.

(d) (1) Except as provided in paragraph
(d)(2) of this section, if a hearing is held, 
the Advisory Committee or 
subcommittee shall allow the 
designated Department official, the 
accrediting agency, and any interested 
party to make an oral or written 
presentation. That presentation may 
include the introduction of written and 
oral evidence.

(2) If the designated Department 
official and the accrediting agency each 
agree, the Advisory Committee or 
subcommittee review shall be based 
solely on the written materials 
submitted to it under paragraph (c)(2)(i) 
of this section.

(e) (1) After the Advisory Committee 
or subcommittee reviews the 
presentations, it shall issue an opinion 
in which it—•

/
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(1) Makes findings of fact based upon 
the evidence presented;

(ii) Recommends whether a 
limitation, suspension, or termination of 
the agency’s recognition is warranted; 
and

(iii) Provides the reasons for that 
recommendation.

(2) The Advisory Committee or 
subcommittee shall—

(1) Transmit its written opinion to the 
Secretary; and

(ii) Provide a copy of its opinion to 
the designated Department official and 
the accrediting agency .

(fHD Unless the Advisory 
Committee’s or subcommittee’s 
recommendation is appealed, after 
receiving the recommendation, the 
Secretary issues a decision on whether 
to limit, suspend, or terminate the 
agency’s recognition, based upon the 
Advisory Committee’s or 
subcommittee’s recommendation and 
the full record before the Advisory 
Committee or subcommittee.

(2) Either the accrediting agency or 
the designated Department official may 
appeal the Advisory Committee’s or 
subcommittee’s recommendation by 
filing a notice of appeal with the 
Secretary within 10 days of receipt of 
the Advisory Committee’s or 
subcommittee’s recommendation. If 
either party files an appeal with the 
Secretary, that party shall 
simultaneously provide a copy of the 
notice of appeal to the other party.

(3) The party appealing the Advisory 
Committee’s  or subcommittee’s 
recommendation has 30 days after its 
receipt of the recommendation to make 
a written submission to the Secretary 
challenging the recommendation. 
However, the appealing party may not 
submit any evidence that was not 
submitted to the Advisory Committee or 
subcommittee. The appealing party 
shall simultaneously provide a copy of 
the submission to the other party.

(4) The nonappealing party has 30 
days from the date it receives the 
appealing party’s submission to file a 
written response to the Secretary 
regarding the submissions of the 
appealing party and shall 
simultaneously provide the appealing 
party with a copy of its response. The 
nonappealing party may not submit any 
evidence that was not submitted to the 
Advisory Committee or subcommittee.

(5) If the Advisory Committee’s or 
subcommittee’s recommendation is 
appealed, the Secretary renders a final 
decision after taking into account that 
recommendation and the parties’ 
written submissions on appeal.
(Authority: 20 U.S.C. 1099b)

§ 602.15 Appeals procedures.
An accrediting agency may appeal the 

Secretary’s final decision under this part 
regarding the agency’s recognition to the 
Federal courts as a final decision in 
accordance with applicable Federal law.
(Authority: 20 U.S.C. 1099b)

§602.16 Pi&Hcatiof» of Kst ot recognized 
agencies.

(a) The Secretary periodically 
publishes in the Federal Register a list 
of recognized accrediting agencies and 
each agency’s scope of recognition.

(b) If the Secretary denies recognition 
to a previously recognized accrediting 
agency, or limits, suspends, or 
terminates its recognition during a 
previously granted recognifton period, 
the Secretary publishes a notice of that 
action in the Federal Register and 
makes available to the public, upon 
request, the Secretary ’s determination.
(Authority: 20 U-S.C. 1099b)

Subpart C—Criteria fo r  Secretariat 
Recognition
§ 602.20 Geographic scope of accrediting 
activities.

To be listed by the Secretary as a 
nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that the 
geographical scope of its accrediting 
activities covers—

(a) A State, if the agency is a 
component of a State government;

(b) A region of the United States that 
includes at least three States that are 
contiguous or in close geographical 
proximity to one another; or

(c) The United States.
(Authority: 20 U.S.C. 1099b)

§602.21 Ad latoistrative- and fiscal 
responsibility.

(a) To be listed by the Secretary as a 
nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that it has 
the administrative and fiscal capability 
to carry out its accreditation activities in 
light of its requested scope of 
recognition.

(b) The Secretary considers that an 
accrediting agency meets the 
requirements of paragraph (a) of this 
section if  it has, and will likely continue 
to have—

(1) Adequate administrative staff to—
(1) Carry out its accrediting 

responsibilities effectively; and
(ii) Manage its finances effectively;
(2) Competent and knowledgeable 

individuals, qualified by experience and 
training, responsible for on-site 
evaluation, policy-making, and

decision-making regarding accreditation 
and preaccreditation. status;

(3) Representation on its evaluation, 
policy, and decision-making bodies of—

(i) For an institutional accrediting 
agency, both academic and 
administrative personnel; and

(ii) For a programmatic accrediting 
agency, both educators and 
practitioners;

(4) Representation of the public cm alt 
decision-making bodies;

(5) Clear and effective controls against 
conflicts of interest or the appearance of 
conflicts of interest by the agency’s 
board members, commissioners, 
evaluation teem members, consultants, 
administrative staff, and other agency 
representatives;

(6) Adequate financial resources to 
carry out its accrediting responsibilities, 
taking into account the funds required 
to conduct the range of accrediting 
activities specified in the requested 
scope of recognition and the income 
necessary to meet the anticipated costs 
of its activities in the future; and

(7) Complete and accurate records 
of—

(i) Its last two full accreditation or 
preaccreditation reviews of each 
institution or program, including on-site 
evaluation team reports, institution or 
program responses to on-site reports, 
periodic review reports, any reports of 
special reviews conducted by the 
agency between regular reviews, and the 
institution’s or program’s most recent 
self-study report; and

(ii) All preaccreditation and 
accreditation decisions, including all 
adverse actions.
(Authority: 20  U.S.C. 1099b)

§ 602.22 Accreditation experience.
(a) To be listed by the Secretary as a 

nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that it has 
adequate experience in accrediting 
institutions, programs, or both.

(b) The Secretary considers that an 
accrediting agency satisfies the 
requirements of paragraph (a) of this 
section if it has—

(1) Granted accreditation or 
preaccreditation status to institutions or 
programs in the geographical area for 
which it seeks recognition;

(2) Conducted accreditation activities 
covering the range of the specific 
degrees, certificates, and programs for 
which it seeks recognition, including—

(i) Granting accreditation or 
preaccreditation status; and

(ii) Providing technical assistance 
related to accreditation to institutions, 
programs, or both; and
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(3) Established policies, evaluative 
criteria, and procedures, and made 
evaluative decisions, that are accepted 
throughout the United States by—

(i) Educators and educational 
institutions; and

(ii) Licensing bodies, practitioners, 
and employers in the professional or 
vocational Helds for which the 
educational institutions or programs 
within the agency’s jurisdiction prepare 
their students.
(Authority: 20 U.S.C. 1099b)

§ 602.23 Application of standards.
(a) To be listed by the Secretary as a 

nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that it 
consistently applies and enforces 
written standards that ensure that the 
education or training offered by an 
institution or program is of sufficient 
quality to achieve, for the duration of 
any accreditation period granted by the 
agency, the stated objective for which it 
is offered.

(b) The Secretary considers that an 
accrediting agency meets the 
requirements of paragraph (a) of this 
section if—

(1) The agency’s written standards 
and procedures for accreditation and 
preaccreditation, if that latter status is 
offered, comply with the requirements 
of this part;

(2) Tne agency’s preaccreditation 
standards, if offered, are appropriately 
related to the agency’s accreditation 
standards, with a limit on 
preaccreditation status of no more than 
five years for any institution or program;

(3) The agency’s organizations, 
functions, and procedures include 
effective controls against the 
inconsistent application of its criteria 
and standards;

(4) The agency bases its decisions 
regarding accreditation or 
preaccreditation on its published 
criteria; and

(5) The agency maintains a systematic 
program of review designed to ensure 
that its criteria and standards are valid 
and reliable indicators of the quality of 
the education or training provided by 
the institutions or programs it accredits 
and are relevant to the education or 
training needs of affected students.

(6) The agency demonstrates to the 
Secretary that, as a result of its program 
of review under paragraph (b){5) of this 
section, each of its standards provides—

(i) A valid measure of the aspects of 
educational quality it is intended to 
measure; and

(ii) A consistent basis for determining 
the educational quality of different 
institutions and programs.

(Authority: 20 U.S.C. 1099b)

§602.24 Accreditation processes.
(a) To be listed by the Secretary as a 

nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that it has 
effective mechanisms for evaluating 
compliance with its standards and that 
those mechanisms cover the full range 
of an institution’s or program’s 
offerings, including those offerings 
conducted at branch campuses and 
additional locations.

(b) The Secretary considers that an 
accrediting agency meets the 
requirements of paragraph (a) of this 
section if—

(1) In determining whether to grant 
initial or renewed accreditation, the 
accrediting agency evaluates whether an 
institution or program—

(1) Maintains clearly specified 
educational objectives consistent with 
its mission and appropriate in light of 
the degrees or certificates it awards;

(ii) Is successful in achieving its 
stated objectives;

(iii) Maintains degree and certificate 
requirements that at least conform to 
commonly accepted standards; and

(iv) Complies with the agency’s 
criteria;

(2) In reaching its determination to
grant initial or renewed accreditation, 
the accrediting agency----

(i) Requires an in-depth self-study by 
each institution or program, in 
accordance with guidance provided by 
the agency, that includes the assessment 
of educational quality and the 
institution’s or program’s continuing 
efforts to improve educational quality;

(ii) Conducts at least one on-site 
review of the institution or program at 
which the agency obtains sufficient 
information to enable it to determine if 
the institution or program complies 
with the agency’s criteria;

(iii) Conducts its own analyses and 
evaluations of the self-study and 
supporting documentation furnished by 
the institution or program, and any 
other appropriate information from 
other sources, to determine whether the 
institution or program complies with 
the agency’s standards; and

(iv) Provides to the institution or 
program a detailed written report on its 
review assessing—

(A) The institution’s or program’s 
compliance with the agency’s standards, 
including areas needing improvement; 
and

(B) The institution’s or program’s 
performance with respect to student 
achievement;

(3) In addition to the on-site visit 
described in paragraph (b)(2)(ii) of this

section, an institutional accrediting 
agency whose accreditation enables the 
institutions it accredits to seek 
eligibility to participate in Title IV, HEA 
programs conducts—during the interval 
between the agency’s award of 
accreditation or preaccreditation to the 
institution or program and the 
expiration of the accreditation or 
preaccreditation period—at least one 
unannounced on-site inspection at each 
institution that provides vocational 
education or training for the purpose of 
determining whether the institution has 
the personnel, facilities, and resources it 
claimed to have either during its 
previous on-site review or in subsequent 
reports to the accrediting agency;

(4) The accrediting agency—
(i) Monitors institutions or programs 

throughout the accreditation or 
preaccreditation period to ensure 
continuing compliance with the 
agency’s standards or criteria; and

(ii) Conducts special evaluations, site 
visits, or both, as necessary; and

(5) The accrediting agency regularly 
reevaluates institutions or programs that 
have been granted accreditation or 
preaccreditation.
(Authority: 20 U.S.C. 1099b)

§ 602.25 Substantive change.
(a) To be listed by the Secretary as a 

nationally recognized accrediting 
agency, an institutional accrediting 
agency must demonstrate to the 
Secretary that it maintains adequate 
substantive change policies that ensure 
that any substantive change to the 
educational mission orprogram(s) of an 
institution after the agency has granted 
accreditation or preaccreditation to the 
institution does not adversely affect the 
capacity of the institution to continue to 
meet the agency’s standards.

(b) The Secretary considers that an 
accrediting agency meets the 
requirements of paragraph (a) of this 
section if—

(1) The agency requires prior approval 
of the substantive change by the agency 
before the change is included in the 
agency’s previous grant of accreditation 
or preaccreditation to the institution; 
and

(2) The agency’s definition of 
substantive change includes, but is not 
limited to, the following types of 
change:

(i) Any change in the established 
mission or objectives of the institution;

(ii) Any change in the legal status or 
form of control of the institution;

(iii) The addition of courses or 
programs that represent a significant 
departure, in terms of either in the 
content or method of delivery, from
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those that were offered when the agency 
most recently evaluated the institution;

(iv) The addition of courses or 
programs at a degree or credential level 
above that included in the institution’s 
current accreditation or 
preaccreditation;

(v) A change from clock hours to 
credit hours or vice versa; and

(vi) A substantial increase in—
(A) The number of clock or credit 

hours awarded for successful 
completion of a program; or

(B) The length of a program.
(c) The agency has discretion to 

determine thè procedures it will use to 
grant prior approval of the substantive 
change, which may, but need not, 
require an on-site evaluation before 
approval is granted.
(Authority: 20 U.S.C. 1099b)

§ 602.26 Required accreditation standards.
(a) (1) To be listed by the Secretary as 

a nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that its 
accreditation or preaccreditation 
standards, or both, are sufficiently 
rigorous to ensure that the agency is a 
reliable authority as to the quality of the 
education or training provided by the 
institutions or programs it accredits.

(2) For a programmatic accrediting 
agency that does not serve as an 
institutional accrediting agency for any 
of the programs it accredits, the 
standards must address the areas 
contained in paragraph (b) of this 
section in terms of the type and level of 
the program rather than in terms of the 
institution.

(3) If none of the institutions an 
agency accredits participates in any 
Title IV, HEA program, or if the agency 
only accredits programs within 
institutions accredited by an 
institutional accrediting agency 
recognized by the Secretary, the 
accrediting agency is not required to 
have the standards described in 
paragraphs (b)(7), (b)(8), (b)(10), and
(b)(12) of this section.

(b) In order to assure that an 
accrediting agency is a reliable authority 
as to the quality of the education or 
training provided by an institution or 
program it accredits, the agency must 
have standards that effectively address 
the quality of an institution or program 
in the following areas:

(1) Curricula.
(2) Faculty.
(3) Facilities, equipment, and 

supplies.
(4) Fiscal and administrative capacity 

as appropriate to the specified scale of 
operations.

(5) Student support services.

(6) Recruiting and admissions 
practices, academic calendars, catalogs, 
publications, grading, and advertising.

(7) Program length and tuition and 
fees in relation to the subject matters 
taught and the objectives of the degrees 
or credentials offered.

(8) Measures of program length in 
clock hours or credit hours.

(9) Success with respect to student 
achievement in relation to mission, 
including, as appropriate, consideration 
of course completion, State licensing 
examination, and job placement rates.

(10) Default rates in the student loan 
programs under Title IV of the Act, 
based on the most recent data provided 
by the Secretary.

(11) Record of student complaints 
received by, or available to, the agency.

(12) Compliance with the institution’s 
program responsibilities under Title IV 
of the Act, including any results of 
financial or compliance audits, program 
reviews, and such other information as 
the Secretary may provide to the agency.

(c) (1) An accrediting agency shall take 
appropriate action if its review of an 
institution or program under any 
standard indicates that the institution or 
program is not in compliance with that 
standard.

(2) If the agency believes that the 
institution or program is not in 
compliance with the standards, the 
agency shall—

(i) Take prompt adverse action against 
the institution or program; or

(ii) Require the institution or program 
to take appropriate action to bring itself 
into compliance with the agency’s 
standards within a time frame specified 
by the agency.

(3) The accrediting agency has sole 
discretion to determine the course of 
action it chooses under paragraph (c)(2) 
of this section and, if it selects the 
option specified in paragraph (c)(2)(ii) 
of this section, the time frame for the 
institution or program to bring itself into 
compliance with agency standards. 
However, except as indicated in 
paragraph (c)(4) of this section, the 
specified period may not exceed—

(i) Twelve months, if the program is 
less than one year in length;

(ii) Eighteen months, if the program is 
at least one year, but less than two 
years, in length; or

(iii) Two years, if the program is at 
least two years in length.

(4) If the institution or program does 
not bring itself into compliance within 
the specified period, the agency must 
take adverse action unless the agency 
extends the period for achieving 
compliance for good cause.

(d) An accrediting agency shall have 
a reasonable basis for determining that

the information it relies on for making 
the assessments described in paragraphs
(b) and (c) of this section is accurate.

(e) An accrediting agency that has 
established and applies the standards in 
paragraph (b) of this section may 
establish any additional accreditation 
standards as it deems appropriate.
(Authority: 20 U.S.C. 1091,1099b)

§ 602.27 Additional required operating 
procedures.

(a) To be listed by the Secretary as a 
nationally recognized accrediting 
agency, an accrediting agency must 
demonstrate to the Secretary that it 
satisfies the procedural requirements 
contained in other provisions of this 
part and the additional requirements 
contained in paragraphs (b) through (h) 
of this section.

(b) If the accrediting agency accredits 
institutions and that accreditation 
enables those institutions to seek 
eligibility to participate in Title IV, HEA 
programs—

(1) The agency requires the institution 
to—

(1) Notify the agency if the institution 
plans to establish a branch campus; and

(ii) Submit a business plan described 
in paragraph (b)(2) of this section for the 
branch campus;

(2) The business plan that an 
institution submits under paragraph
(b)(l)(ii) of this section must contain a 
description of—

(i) The educational program to be 
offered at the branch campus;

(ii) The projected revenues and 
expenditures and cash flow at the 
branch campus; and

(iii) The Operation, management, and 
physical resources at the branch 
campus;

(3) The agency extends accreditation 
to the branch campus only after 
evaluating the business plan and taking 
other necessary actions to permit the 
agency to determine that the branch 
campus has sufficient educational, 
financial, operational, management, and 
physical resources to satisfy the 
accrediting agency’s standards for 
accreditation;

(4) The agency undertakes a site visit 
of the branch campus as soon as 
practicable, but no later than six months 
after the establishment of that branch 
campus;

(5) The agency undertakes a site visit 
of an institution that has undergone a 
change of ownership that resulted in a 
change of control as soon as practicable, 
but no later than six months after the 
change of ownership; and

(6) The agency requires any 
institution it accredits that enters into a 
teach-out agreement with another
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institution to submit that teach-out 
agreement to the agency for approval 
and approves the teach-out agreement if 
the agreement—

(i) Is consistent with applicable 
standards and regulations; and

(ii) Provides for the equitable 
treatment of students by ensuring that—

(A) Students are provided* without 
additional charge, all of the instruction 
promised by the closed institution prior 
to its closure but not provided to the 
students because of the closure; and

{B) The teach-out institution is 
geographically proximate to the closed 
institution and can demonstrate 
compatibility of its program structure 
and scheduling to that of the closed 
institution.

(c) The accrediting agency maintains 
and makes publicly available written 
materials describing—

(1) Each type of accreditation and 
preaccreditation granted by the agency;

(2) Its procedures for applying for 
accreditation or preaccreditation;

(3) The criteria and procedures used 
by the agency for determining whether 
to grant, reaffirm, reinstate, deny, 
restrict, revoke, or take any other action 
related to each type of accreditation and 
preaccreditation that the agency grants;

(4) The names* academic ana 
professional qualifications, and relevant 
employment and organizational 
affiliations of the members of the 
agency’s policy and decision-making 
bodies as well as the agency’s principal 
administrative staff; and

(5) The institutions or programs that 
the agency currently accredits or 
preaccredits and the date when the 
agency will review or reconsider the 
accreditation or preaccreditation of each 
institution or program.

(d) In accordance with agency policy, 
the accrediting agency publishes the 
year when an institution or program 
subject to its )urisdiction is being 
considered for accreditation or 
preaccreditation and provides an 
opportunity for third-party comment, 
either in writing or at a public hearing, 
at the agency’s discretion, concerning 
the institution’s or program's 
qualifications for accreditation or 
preaccreditation.

(e) The accrediting agency provides 
advance public notice of proposed new 
or revised criteria, giving interested 
parties adequate opportunity to 
comment on these proposals prior to 
their adoption.

(f) The accrediting agency—
(l) Reviews any complaint it receives 

against an accredited institution or 
program, or the agency itself, that is 
related to the agency’s standards* 
criteria* or procedures; and

(2) Resolves the complaint in a timely, 
fair, and equitable manner.

(gj Thè accrediting agency ensures 
that, if an institution or program elects 
to make a public disclosure of its 
accreditation or preaccreditation status 
granted by the agency, the institution or 
program discloses that status accurately, 
including the specific academic or 
instructional programs covered by that 
status and the name, address, and 
telephone number of the accrediting 
agency.

(hi The accrediting agency provides 
for the public correction of incorrect or 
misleading information released by an 
accredited or preaccredited institution 
or program about—

(1) The accreditation status of the 
institution or program;

(2) The contents of reports of site team 
visitors; and

f3) The agency’s accrediting actions 
with respect to the institution or 
program.
(Authority: 20 U.S.C. 1009b)

§ 602.28 Due process for institutions and 
programs.

(а) To be listed by the Secretary as a 
nationally recognized accrediting 
agency* an accrediting agency must 
demonstrate to the Secretary that the 
procedures it uses throughout the' 
accrediting process satisfy due process 
requirements.

(o) The Secretary considers that an 
accrediting agency’s procedures satisfy 
due process requirements if—

Cl J The agency sets forth in writing its 
procedures governing its accreditation 
or preaccreditation processes;

(2) The agency’s procedures afford an 
institution or program a reasonable 
period of time to comply with agency 
requests for information and documents;

(3) The agency notifies the institution 
or program in writing of any adverse 
accrediting action;

(4) The agency’s notice details the 
basis for any adverse accrediting action;

f5) The agency permits the institution 
or program the opportunity to appeal an 
adverse accrediting action* and the right 
to representation by counsel during an 
appeal, except that the agency* at its 
sole discretion, may limit the appeal to 
a written appeal; and

(б) The agency notifies the appellant 
in writing of the result of the appeal and 
the basis for that result.
(Authority: 20  U.S.C. 109% ) »

§ 602.29 Notification of accrediting agency 
decisions.

(a) To be listed hy the Secretary as a 
nationally recognized accrediting 
agency, except as provided in paragraph
(b) of this section, an accrediting agency

must demonstrate to die Secretary that 
its written policies* procedures* and 
practices require it to notify the 
Secretary, the appropriate State 
postsecondary review entity, the 
appropriate accrediting agencies* and 
the public of the following types of 
decisions* no later than 30 days after a 
decision is made:

(1) A decision by the agency to award 
initial accreditation or preaccreditation 
to an institution or program.

(2) A final decision by the agency to—
(1) Deny, withdraw, suspend, or 

terminate the accreditation or 
preaccreditation of an institution or 
program; or

(ii) Take other adverse action against 
an institution or program.

(3) A decision by the agency to place 
an institution or program on probation.

(4) A decision by an accredited 
institution or program to withdraw 
voluntarily from accreditation or formal 
preaccreditation status.

(5) A decision by an accredited 
institution or program to let its 
accreditation or preaccreditation lapse.

(b) If the agency’s final decision is to 
deny, withdraw* suspend, or terminate 
the accreditation or preaccreditation of 
an institution or program or to take 
other adverse action against an 
institution or program* the agency must 
notify the Secretary of that decision at 
the same time it notifies the institution 
or program.

fc) No later than 60 days after a final 
decision, the accrediting agency makes 
available to the Secretary, the 
appropriate State postsecondary review 
entity, and the public upon request, a 
brief statement summarizing the reasons 
for the agency’s determination to deny* 
withdraw, suspend, or terminate the 
accreditation or preaccreditation of an 
institution or program, and the 
comments, if any* that the affected 
institution or program may wish to 
make with regard to that decision.

(d)(1) For purposes of the decisions 
described in paragraph (a)(4) of this 
section, the date of the decision is the 
date on which the accrediting agency 
receives notification by the institution 
or program that it is voluntarily 
withdrawing from accreditation or 
preaccreditation.

(2) For purposes of the decisions 
described in paragraph (a)(5) of this 
section, the date of the decision is the 
date on which accreditation or 
preaccreditation lapses.
(Authority: 20 U .S.C  1099b)

§ 602.30 Regard for decisions of States 
and other accrediting agencies.

(a) To be listed by the Secretary as a 
nationally recognized accrediting
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agency, an accrediting agency must 
demonstrate to the Secretary that—

(1) If the accrediting agency accredits 
institutions—

(i) The agency accredits only those 
institutions that are legally authorized 
under applicable State law to provide a 
program of education beyond the 
secondary level;

(ii) The agency does not renew, under 
the conditions described in paragraph
(b) of this section, the accreditation or 
preaccreditation of an institution during 
a period in which the institution—

(A) Is the subject of an interim action 
by a recognized institutional accrediting 
agency potentially leading to the 
suspension, revocation, or termination 
of accreditation or preaccreditation;

(B) Is the subject of an interim action 
by a State agency potentially leading to 
the suspension, revocation, or 
termination of the institution’s legal 
authority to provide postsecondary 
education;

(C) Has been notified of a threatened 
loss of accreditation, and the due 
process procedures required by the 
action have not been completed; or

(D) Has been notified oi a threatened 
suspension, revocation, or termination 
by the State of the institution’s legal 
authority to provide postsecondary 
education, and the due process 
procedures required by the action have 
not been completed;

(iii) In considering whether to grant 
initial accreditation or preaccreditation 
to an institution, the agency takes into 
account actions by—

(A) Recognized institutional 
accrediting agencies that have denied 
accreditation or preaccreditation to the 
institution, placed the institution on 
public probationary status, or revoked 
the accreditation or preaccreditation of 
the institution; and

(B) A State agency that has 
suspended, revoked, or terminated the 
institution’s legal authority to provide 
postsecondary education;

(iv) If the agency grants accreditation 
or preaccreditation to an institution 
notwithstanding the actions described 
in paragraph (a)(l)(ii) or (a)(l)(iii) of this 
section, the agency provides the 
Secretary a thorough explanation, 
consistent with its accreditation 
standards, why the previous action by a 
recognized institutional accrediting 
agency or the State does not preclude 
the agency’s grant of accreditation or 
preaccreditation; and

(v) If a recognized institutional 
accrediting agency takes an adverse 
action with respect to a dually- 
accredited institution or places the 
institution on public probationary 
status, or if a recognized programmatic

accrediting agency takes an adverse 
action for reasons associated with the 
overall institution rather than the 
specific program against a program 
offered by an institution or places the 
program on public probation, the agency 
promptly reviews its accreditation or 
preaccreditation of the institution to 
determine if it should also take adverse 
action against the institution.

(2) If tne accrediting agency accredits 
programs—

(ij The agency does not renew, under 
the conditions described in paragraph
(b) of this section, the accreditation or 
preaccreditation status of a program 
during any period in which the 
institution offering the program—

(A) Is the subject of an interim action 
by a recognized institutional accrediting 
agency potentially leading to the 
suspension, revocation, or termination 
of accreditation or preaccreditation;

(B) Is the subject of an interim action 
by a State agency potentially leading to 
the suspension, revocation, or 
termination of the institution’s legal 
authority to provide postsecondary 
education;

(C) Has been notified of a threatened 
loss of accreditation, and the due 
process procedures required by the 
action have not been completed;

(D) Has been notified of a threatened 
suspension, revocation, or termination 
by the State of the institution’s legal 
authority to provide postsecondary 
education, and the due process 
procedures required by the action have 
not been completed;

(ii) In considering whether to grant 
initial accreditation or preaccreditation 
to a program, the agency takes into 
account actions by—

(A) Recognized institutional 
accrediting agencies that have denied 
accreditation or preaccreditation to the 
institution offering the program, placed 
the institution on public probationary 
status, or revoked the accreditation or 
preaccreditation of the institution; and

(B) A State agency that has 
suspended, revoked, or terminated the 
institution’s legal authority to provide 
postsecondary education;

(iii) If the agency grants accreditation 
or preaccreditation to a program 
notwithstanding the actions described 
in paragraph (a)(2)(ii) of this section, the 
agency provides to the Secretary a 
thorough explanation, consistent with 
its accreditation standards, why the 
previous action by a recognized 
institutional accrediting agency or the 
State does not preclude the agency’s 
grant of accreditation or 
preaccreditation; and

(iv) If a recognized institutional 
accrediting agency takes adverse action

with respect to the institution offering 
the program or places the institution on 
public probationary status« the agency 
promptly reviews its accreditation or 
preaccreditation of the program to 
determine if it should take adverse 
action against the program.

(3) The agency routinely shares with 
other appropriate recognized accrediting 
agencies and State agencies information 
about the accreditation or 
preaccreditation status of an institution 
or program and any adverse actions it 
has taken against an accredited or 
preaccredited institution or program.

(b) An accrediting agency is subject to 
the requirements contained in 
paragraph (a) of this section if the 
accrediting agency knew, or should 
have known, of the actions being taken 
by another recognized accrediting 
agency or State agency.
(Authority: 20 U.S.C. 1099b)

Appendix
A nalysis o f  C om m ents a n d  C hanges

(Note: This appendix will not be codified 
in the Code of Federal Regulations.)

An analysis of the comments and the 
changes to the regulations follows. 
General comments that refer to broad 
issues rather than a specific section or 
sections of the proposed regulations are 
discussed first, followed by a discussion 
of other issues in the order in which 
they appeared in the NPRM.

It should be noted that not all 
comments are discussed in this 
appendix. There are several reasons for 
this. First, many of the concerns 
expressed by commenters were directed 
to the statute, not the proposed 
regulations. In some instances, those 
comments are mentioned in the 
discussion that follows because of the 
importance of the issues that were 
raised. In most instances, however, they 
are not mentioned because the Secretary 
is not legally authorized to make the 
changes suggested by commenters. 
Second, many commenters made 
excellent suggestions for editorial and 
technical changes, as well as other 
minor changes, that, in the Secretary’s 
opinion, strengthened the regulations; 
the Secretary has merely incorporated 
these suggestions without comment. For 
example, in § 602.1l(b)(l)(ii) the 
Secretary received a comment that it 
was better to include third-party 
information received by the Secretary, 
in addition to that solicited by the 
Secretary. Third, some comments 
appeared to be based on 
misunderstandings of what was actually 
in the NPRM. For example, a few 
commenters expressed concern about 
the absence of a particular provision
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that was, in fact, included in the NPRM. 
Fourth, several comments appeared to 
be directed toward specific practices of 
currently recognized accrediting 
agencies that commenters believed 
violated either the proposed regulations 
or what the commenters believed to be 
established accrediting practices. In 
general, these comments are not 
discussed here, but Department staff 
will investigate these complaints as part 
of the Department’s ongoing monitoring 
of agencies.
General Comments

The Secretary received numerous 
comments about the overall impact of 
the proposed regulations. In general, 
commenters opposed to the proposed 
regulations believed that the NPRM did 
not achieve the coordinated balance of 
responsibilities among the triad 
members that it sought to achieve, and 
that it provided for extensive and 
duplicative data collection and 
reporting requirements that created a 
costly and unnecessary burden on the 
entire higher education community. 
Further, they believed that the 
regulations did not regulate “narrowly 
to the law,” as they purported to do. In 
general, these commenters suggested 
that the Secretary should review each 
requirement in the proposed regulations 
to determine if it was required by the 
statute and should further ensure that 
all requirements that meet this test and 
are included in the final regulations are 
implemented in the most reasonable 
and cost effective manner. This, they 
believed, would ensure the 
Department’s compliance with 
Executive Order 12866.

The more specific concerns of 
commenters opposed to the proposed 
regulations may be summarized as 
follows:

(1) The proposed regulations are 
overly prescriptive and excessive in 
detail and either exceed the statutory 
authority of the Secretary or 
significantly expand the statute beyond 
Congressional intent.

(2j The proposed regulations will 
force institutions to engage in excessive 
and duplicative information gathering 
and reporting, at considerable cost, with 
no net increase in the quantity or 
quality of information available to the 
public, and will result in the diversion 
of institutions’ already scarce resources 
away from their primary mission of 
providing a quality education.

(3) The proposed regulations 
compromise the integrity of 
accreditation as a voluntary system of 
peer review and institutional 
improvement; they dilute the focus and 
purpose of accreditation by requiring

accrediting agencies to assume 
responsibilities that are more 
appropriate to the State or Federal 
government.

(4) The proposed regulations will 
create undue, duplicative, and costly 
burdens on accrediting agencies for 
which they will receive no 
reimbursement from the Federal 
government.

(5) The proposed regulations give the 
Secretary approval authority over 
accrediting agencies’ standards, which 
commenters believe is expressly 
forbidden by the statute.

(6) The proposed regulations threaten 
the diversity of American higher 
education and fail to focus oversight 
properly on vocational institutions.

In addition to receiving comments in 
opposition to the proposed regulations, 
the Secretary received many comments 
supportive of the NPRM. Some 
commenters, for example, believed the 
accreditation process needed a major 
overhaul, that accrediting agencies were 
far too secretive in their actions, and 
there was genuine need for substantially 
increased accountability of accrediting 
agencies to students and the general 
public.

Finally, the Secretary received 
suggestions from several commenters 
that the Department should strongly 
encourage all triad members to work 
together and adopt the same or similar 
language for the various standards, 
should collect the necessary data 
through a common source such as 
readily available public information or 
IPEDS, and should use, common 
methodologies for various calculations 
such as completion or withdrawal rates.

D iscussion: As suggested by several 
commenters, the Secretary has carefully 
reviewed each requirement in the 
proposed regulations in light of 
statutory intent. The Secretary has also 
carefully considered both the burden of 
the proposed regulations on institutions 
and accrediting agencies, in terms of 
cost, duplication of effort, and the 
added recordkeeping and reporting 
requirements. Similarly, the Secretary 
has considered the benefits of the 
proposed regulations, not just to 
institutions and accrediting agencies but 
to students and the general public as 
well. A particular concern of the 
Secretary has been how to ensure that 
the regulations hold the three members 
of the triad accountable for the manner 
in which they fulfill their 
responsibilities under the HEA yet still 
provide each member of the triad the 
flexibility to determine the appropriate 
means to carry out those 
responsibilities.

2 2 2 0 3

In general, the Secretary has 
responded to the concerns of 
commenters by eliminating much of 
what was perceived as excessive detail 
in the NPRM, thus providing accrediting 
agencies more flexibility to meet a 
particular requirement in the manner 
that best suits their needs and the needs 
and individual circumstances of the 
institutions or programs they accredit.
At the same time, however, the 
Secretary has increased the 
accountability of agencies, as, for 
example, by strengthening the 
requirements that accrediting agencies 
must have effective standards and must 
monitor institutions or programs 
carefully for continued compliance with 
those standards. The final regulations 
make it quite clear that the Secretary 
regards accrediting agencies as having 
primary responsibility for educational 
quality, but they also make it clear that 
the Secretary holds accrediting agencies 
accountable for the quality of the 
institutions or programs they accredit.

The Secretary has also responded to 
the concerns of commenters by 
eliminating a number of the specific 
reporting and recordkeeping 
requirements the proposed regulations 
would have imposed on both 
accrediting agencies and institutions 
and by allowing agencies and 
institutions to work together to 
determine realistic requirements for 
reporting and recordkeeping. At the 
same time, the Secretary holds agencies 
accountable for the effectiveness of 
those requirements.

The Secretary believes this overall 
approach retains the principal strength 
of the current accrediting system—a 
system of peer review that focuses on 
the unique mission of each institution 
or program and that fosters educational 
improvement consistent with that 
mission—but effectively addresses the 
concerns with the current system that 
Congress raised when it created the 
Program Integrity Triad to strengthen 
institutional oversight.

To illustrate the effect of this overall 
strategy, the Secretary offers as an 
example the changes to § 602.26, 
Required accreditation standards. This 
section now contains only the statutory 
language for the 12 required standards. 
In this “minimalist” approach, the 
regulations achieve the objectives of 
Executive Order 12866. By no longer 
requiring institutions to provide annual 
audits to accrediting agencies, the 
regulations reduce the paperwork 
burden on both accrediting agencies and 
institutions at the same time they 
remove a major source of costly 
duplication of effort by accrediting 
agencies and the Department. By
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allowing agencies flexibility in 
establishing standards for the 12 
required areas, the regulations minimize 
any added costs to institutions 
necessitated by the new requirements. 
Accrediting agencies are no longer 
required to establish and maintain 
costly and duplicative systems for 
collecting and maintaining specific 
information about the institutions or 
programs they accredit. Now agencies 
may tailor their systems to the mission, 
needs, and circumstances of those 
institutions or programs and the 
students they serve. The overall effect of 
the changes to this one section of the 
regulations is to reduce cost, reduce 
burden, reduce paperwork, reduce 
duplication of effort, and free 
accrediting agencies and institutions to 
focus on the quality of education in all 
its manifestations.

The Secretary acknowledges that 
there is a potential risk with this 
strategy, however. By giving accrediting 
agencies maximum flexibility in these 
regulations, by giving SPREs 
corresponding flexibility in the 
regulations for the State Postsecondary 
Review Program, and by retaining 
authority for the Secretary to set specific 
requirements implementing the 
certification process, the danger exists 
that institutions will be burdened with 
reporting requirements that are similar, 
but not identical, thus increasing not 
only the reporting requirement but the 
recordkeeping requirement and cost as 
well. For this reason, the Secretary 
strongly urges a coordinated approach 
to any reporting requirement that may 
be imposed on institutions by the 
regulations implementing the Program 
Integrity Triad. Specifically with respect 
to accrediting agencies, the Secretary 
urges agencies to impose reporting 
requirements on the institutions or 
programs they accredit only after they 
carefully examine any publicly available 
information related to those 
requirements, any similar reporting 
requirements imposed on institutions by 
either the Department or the State 
Postsecondary Review Entities under 
the State Postsecondary Review 
Program, and any methodologies 
currently used, or mandated for use, by 
institutions in calculating the required 
information. The Secretary hopes that 
by bringing this potential risk of 
increased burden on institutions to the 
attention of the entire higher education 
community—without specifically 
addressing it in regulation—the 
community can work together to 
prevent undue burden at the same time 
it ensures proper accountability. The 
Secretary expects to take a leadership

role in implementing a coordinated 
strategy to manage the triad, with the 
goal of maximizing effectiveness while 
minimizing burden, duplication, and 
inconsistencies among accrediting 
agencies, SPREs, and the Department.

As several commenters raised the 
issue of Secretarial approval authority 
over an accrediting agency’s standards, 
the Secretary believes it is necessary to 
respond. It is the Secretary’s belief that 
section 496(a) of the HEA statute gives 
the Secretary explicit approval authority 
over an agency’s standards in the 
context of the Secretary’s overall 
responsibility for determining whether 
the agency is a reliable authority as to 
the quality of education or training 
offered by the institutions and programs 
it accredits.

Finally, with regard to the issue of 
whether the regulations properly focus 
on vocational institutions, the Secretary 
wishes to note that Congress found 
abuses in all sectors of higher education, 
not just the vocational sector. For this 
reason, the regulations apply to all 
institutions, with the exception of the 
requirement of unannounced 
inspections to institutions that provide 
vocational education.

Changes: The specific changes to the 
regulations are discussed below.
Subpart A—General Provisions
Section 602.1 Purpose.

Com m ents: The Secretary received 
several comments about the requirement 
that Secretarial recognition is now 
limited to those accrediting agencies 
that accredit institutions of higher 
education or higher education programs 
for the purpose of enabling those 
institutions or programs to establish 
eligibility to participate in programs 
administered either by the Secretary or 
by other Federal agencies. In general, 
commenters expressed concern that the 
requirement would cause many of the 
currently recognized specialized or 
programmatic accrediting agencies to 
lose recognition. Commenters believed 
that failure to include these agencies on 
the list of nationally recognized 
accrediting agencies was counter to the 
purpose of the list, which they believed 
was to inform the public of those 
accrediting agencies that the Secretary 
determined to be reliable authorities as 
to the quality of education or training 
provided by the institutions or programs 
they accredit. Commenters also believed 
that, in general, institutional accrediting 
agencies did not examine in depth the 
individual programs offered by an 
institution and that the only assurance 
of the quality of these programs was 
provided by the programmatic agencies

that accredited them. It was suggested 
by some commenters that the Federal 
purpose would be better served if the 
specialized or programmatic accrediting 
agencies and the institutional 
accrediting agencies worked together to 
assess the quality of education.

One commenter urged a broad 
interpretation of the phrase “for other 
Federal purposes” in section 496(a) of 
HEA to include a whole range of 
benefits that accrue to the Federal 
Government by virtue of the Secretary’s 
recognition of an accrediting agency, 
including the use of an individual’s % 
graduation from a program accredited 
by a nationally recognized accrediting 
agency for entry-level qualifications for 
Federal employment.

Some commenters expressed concern 
that the language in § 602.1(b)(1) and (2) 
was misleading because the purpose of 
accreditation was not to enable 
institutions or programs to establish 
eligibility to participate in Federal 
programs. A number of these 
commenters provided specific 
suggestions for amending the language 
to address this concern.

Finally, the Secretary received a 
suggestion to reorganize this paragraph 
so that it, rather than § 602.3, provided 
a summary of the recognition 
requirements an accrediting agency 
must meet in order to be recognized by 
the Secretary.

D iscussion: The Secretary 
acknowledges that the many fine 
programmatic accrediting agencies 
currently on the list of nationally 
recognized accrediting agencies provide 
an excellent measure of quality 
assurance in their respective fields of 
specialization. However, section 496(m) 
of the HEA makes it clear that the 
Secretary may recognize only those 
agencies that accredit institutions of 
higher education or higher education 
programs for the purpose of enabling 
those institutions or programs to 
establish eligibility to participate in 
programs administered either by the 
Secretary or by other Federal agencies.

The Secretary does not believe that 
the broader interpretation of the phrase 
‘‘for other Federal purposes” in section 
496(a) suggested by the one commenter 
is legally supportable because section 
496(m) clearly defines the purpose an 
agency’s accreditation must serve it if is 
to be recognized by the Secretary, 
namely the agency’s accreditation must 
enable the institutions or programs it 
accredits to establish eligibility to 
participate in Federal programs.

The Secretary understands that the 
purpose of accreditation is not to enable 
institutions or programs to establish 
eligibility to participate in Federal



Federal Register / Vol.

programs but rather to publicly 
recognize those institutions or programs 
that meet an accrediting agency's 
standards for educational quality. The 
Secretary appreciates the various 
suggestions for clarifying this in the 
regulations and has changed these 
regulations accordingly.

Finally, the Secretary appreciates the 
suggestion for reorganizing this 
paragraph to summarize the recognition 
requirements and believes it is helpful.

C hange: The language in § 602.1(b) 
has been modified to clarify that an 
agency’s accreditation of an institution 
or program must be a required element 
in enabling the institution or program to 
establish eligibility to participate in 
Federal programs. The section has been 
reorganized to clarify the recognition 
requirements accrediting agencies must 
meet if they wish to be recognized by 
the Secretary.
Section 602.2 Definitions
A ccreditation

C om m ents: Several commenters noted 
that the word “qualifications” was 
either misleading or redundant and that 
the word “policies” or “procedural 
requirements” would be more 
appropriate.

D iscussion: The word “qualifications” 
in the definition, which is the same 
definition as that used in previous 
regulations, does not refer to either 
policies or procedural requirements. 
Rather, it refers in general to the various 
requirements for accreditation that an 
accrediting agency might have. For 
example, an institution located in New 
York might meet all of the accreditation 
standards of the New England 
Association of Schools and Colleges 
(NEASC), but it is ineligible for 
accreditation by NEASC because it is 
not located in New England.

C hange: The term “qualifications” has 
been replaced by the term 
“requirements.”
A dverse A ccred itin g  A ction

C om m ents: One commenter felt the 
definition could be strengthened to 
ensure that agencies had a variety of 
useful sanctions, the application of 
which were not automatically 
appealable under § 602 .28 (a)(5).
Another felt that the term should be 
uniformly defined by all accrediting 
agencies to reduce the possibility of 
misunderstanding arising from the use 
of different definitions.

D iscussion: For purposes of these 
regulations, the Secretary has defined 
the term “adverse accrediting action” to 
include, as a minimum, those actions 
initiated by an accrediting agency that
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result in an institution or program 
losing its accreditation. However, the 
Secretary believes accrediting agencies 
should be free both to define other 
actions they consider to be adverse 
accrediting actions and to establish 
other sanctions that are not 
automatically appealable by the 
institution or program.

C h a nge: None.
B ranch  C am pus

C om m ents: In general, commenters 
expressed concern that the definition of 
“branch campus” Was inconsistent with 
its use in § 602.27 and that there was no 
statutory basis for including “additional 
locations” in the requirement for special 
actions by accrediting agencies when an 
institution opened a branch campus.

D iscussion: Under 498(j) of the HEA, 
the Secretary is charged with defining 
the term “branch campus” for purposes 
of Title IV of the HEA. Generally, when 
the Secretary defines a term, the term is 
defined in the same manner for any and 
every Title IV, HEA purpose. 
Accordingly, the Secretary adopted the 
definition of the term “branch campus” 
that was proposed in the Institutional 
Eligibility regulations, 34 CFR Part 600, 
in the proposed accreditation 
regulations. However, the Secretary 
realized that particular definition was 
too narrow to carry out the purposes of 
sections 496(c) (2) and (3) of the HEA, 
under which an institution that 
establishes a branch campus must file a 
business plan with its accrediting 
agency and the agency must conduct a 
site visit at the branch campus within 
six months of its establishment. 
Therefore, in § 602.27 of the NPRM, the 
Secretary imposed the requirements 
relating to branch campus on 
“additional locations” as well.

For program and administrative 
reasons, the Secretary has determined to 
keep the narrow definition of the term 
“branch campus” in the Institutional 
Eligibility regulations. However, the 
Secretary has adopted a different 
definition of “branch campus” for these 
regulations because that different 
definition is more in keeping with the 
statutory requirements of section 496(c). 
The Secretary believes this different 
definition is preferable because it 
provides assurances to students who 
enroll at any location of an institution 
that offers a substantial portion of an 
educational program that the location 
has the resources to operate, and is 
operating, in compliance with 
accrediting agency standards.

C h a nge: The definition has been 
revised to include locations that meet 
the definition of this term in 34 CFR
600.2, which is basically the same
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definition as in the NPRM, and any 
other locations at which an institution 
offers at least 50 percent of an 
educational program. Section 602.27 has 
been revised to eliminate any reference 
to “additional location.”
P rebaccalaureate Vocational E ducation

C om m ents: The Secretary received 
numerous comments on the definition 
of this term and the corresponding term, 
“vocational education.” Many 
commenters believed there was no 
statutory basis for the distinctions in the 
NPRM and that the use of the term 
improperly targeted a particular 
segment of higher education for 
burdensome and unwarranted 
sanctions. Among commenters who 
expressed an opinion on the various 
definitions under consideration, 
responses were divided. Some preferred 
a definition that excluded any type of 
vocational education that led to a 
degree, while others felt the definition 
should include all prebaccalaureate 
vocational education regardless of the 
credential awarded.

D iscussion: S ee  discussion below 
under “vocational education.”

C hange: The term “prebaccalaureate 
vocational education” has been deleted 
from the regulations.
R epresentative o f  the P ublic

C om m ents: The Secretary received 
two suggestions for changing this 
definition. One was to allow members of 
the governing board of affiliated 
nonprofit institutions to represent the 
public. The other was to exclude close 
relatives of students or employees at 
affiliated institutions.

D iscussion: The Secretary believes 
that members of the governing board of 
affiliated non-profit institutions can 
make valuable contributions to an 
accrediting agency but should not do so 
in the capacity of a representative of the 
public. The Secretary also believes the 
exclusion of spouses, parents, children, 
and siblings of employees of affiliated 
institutions is appropriate and that the 
exclusion ought to extend to close 
relatives of other individuals listed in 
the definition. On the other hand, the 
Secretary believes students, who are the 
consumers in this instance, and their 
families can serve a useful role as 
representatives of the public.

C hange: The definition has been 
revised to exclude close relatives of 
individuals listed in the definition from 
serving as representatives of the public.
Teach-out A greem en t

C om m ents: The Secretary received a 
suggestion to include in the definition 
specific criteria for what constitutes the
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“equitable treatment of students.” The 
Secretary also received a suggestion to 
delete the definition because the 
Department’s previous teach-out 
regulations, issued January 1993, were 
rescinded.

D iscussion : The requirement that 
accrediting agencies have standards for 
teach-out agreements is specified in 
section 496(c)(4) of the HEA and is 
independent of any Department 
regulation that may or may not be in 
effect regarding teach-out agreements. 
The Secretary believes the inclusion of 
provisions for what constitutes 
equitable treatment of students under a 
teach-out agreement is a useful addition 
to the regulations but believes these 
provisions should be included in 
§ 602.27(b)(6), where the requirement 
for teach-out agreements is described, 
rather than in the definition section.

C h a n ge: None. However, the specific 
criteria for what constitutes equitable 
treatment of students have been added 
to § 602.27(b)(6).
Vocational Education

C om m ents: The Secretary received 
numerous comments on the definition 
of this term and the corresponding term, 
“prebaccalaureate vocational 
education.” Many commenters preferred 
a broad definition that treated all 
institutions offering any type of 
vocational education the same way. 
Others preferred a definition that 
excluded programs leading to any type 
of degree. Some commenters suggested 
a definition similar to that in the Carl D. 
Perkins Vocational and Applied 
Technology Education Act. Others 
suggested different approaches to the 
issue, including the use of the term 
“nonacademic education program,” 
which they defined to be the opposite 
of an academic education program, as 
they believed that term was defined in 
the Department’s clock hour/credit hour 
regulations. Still others preferred a 
definition that restricted the term to 
institutions whose predominant 
offerings were vocational, with 
“predominant” defined to mean more 
than 75 percent of an institution’s 
offerings. Almost all commenters 
preferred that the same definition be 
used in both the accreditation and SPRE 
regulations.

D iscussion : The Secretary has 
carefully considered all comments 
received on this issue, as well as those 
on the broader issue of the burden these 
regulations would impose on 
institutions and accrediting agencies. 
While the Secretary agrees that it would 
be best if these regulations and those for 
the State Postsecondary Review Program 
used both the same term and the same

definition of that term, the Secretary is 
aware that the statute uses the term 
“vocational education” for accreditation 
and “vocational program” for the State 
Postsecondary Review Program. 
Consequently, the Secretary believes the 
appropriate term for the accreditation 
regulations is “vocational education” 
and for the SPRE regulations 
“vocational program.” However, despite 
the difference in the specific term used, 
the Secretary believes that the definition 
of both terms should be the same.

The Secretary has examined all of the 
proposed definitions for the 
accreditation and SPRE regulations and 
believes that the IPEDS glossary 
definition of an “occupationally specific 
program” most closely meets the needs 
of both regulations. The Secretary has 
modified this definition slightly, 
however, to meet the specific needs of 
accreditation and the State 
Postsecondary Review Program. Thus, 
in the accreditation regulations, the 
term “vocational education” is defined 
to be an instructional program, below 
the bachelor’s level, designed to prepare 
individuals with the skills and training 
required in a specific trade, occupation, 
or profession related to the instructional 
program. The identical definition is 
used in the SPRE regulations for a 
“vocational program.” While the 
definition differs slightly from the exact 
wording in the IPEDS definition, the 
Secretary wishes to make clear that the 
list of occupationally specific programs 
provided by IPEDS defines the 
instructional programs that, if offered by 
an institution, cause the institution to be 
subject to unannounced inspections by 
the institution’s accrediting agency, as 
specified in § 602.24.

C h a n g e : Hie term “vocational 
education” has been redefined as 
indicated above under the Discussion 
section.
Section 602.3 Organization and 
Membership

C o m m ents: A few commenters 
expressed concern about the 
requirement in section 496(a) of the 
HEA that accrediting agencies whose 
accreditation enables the institutions 
they accredit to participate in programs 
authorized under the HEA must be 
administratively and financially 
separate from and independent of any 
related, associated, or affiliated trade 
association or membership organization. 
These commenters believed that this 
requirement would force many agencies 
to undergo a major restructuring simply 
to come into technical compliance with 
this provision despite the fact that there 
was no evidence their present structure

in any way compromised the integrity of 
their accrediting decisions.

The Secretary also received some 
comments about the provisions for a 
waiver of the “separate and 
independent” requirements. Most of 
these were directed to specific 
circumstances that exist, or might exist, 
in the case of a particular accrediting 
agency seeking a waiver. The Secretary 
also received a suggestion that 
accrediting agencies should have to seek 
the waiver each time they applied for 
recognition, or renewal of recognition, 
by the Secretary.

D iscussion : The general concern about 
the new organization and membership 
requirements is directed to the law, not 
the regulations. As the language in 
§ 602.3 merely restates the requirements 
of the law, it cannot be changed.

With regard to the waiver of the 
“separate and independent” 
requirements, the Secretary believes the 
specific circumstances described by 
various commenters about a particular 
accrediting agency should be addressed 
in the context of tiiat agency’s 
application for the waiver, not through 
regulation. The Secretary accepts the 
suggestion to stipulate in regulation that 
an agency must seek a waiver each time 
it applies for recognition or renewal of 
recognition.

C h a n g e : A requirement has been 
added that accrediting agencies must 
seek a waiver of the “separate and 
independent” requirement each time 
they apply for recognition or renewal of 
recognition.
Section 602.4 Submission of 
Information to the Secretary by 
Recognized Accrediting Agencies

C o m m ents : The Secretary received 
numerous comments that the proposed 
requirement in § 602.4(e)—that an 
accrediting agency had to submit to the 
Secretary, upon request, information to 
assist the Secretary in resolving 
problems with any institution or 
program accredited by the agency— 
exceeded the statute and failed to 
distinguish adequately between public 
and private information maintained by 
accrediting agencies. Commenters 
generally believed that this requirement 
put accrediting agencies in the position 
of being required to do the Secretary’s 
work and threatened to compromise the 
inherent value of the peer review system 
on which accreditation is based. Some 
of these commenters believed that 
§ 602.4(e) should be deleted in its 
entirety, while others suggested that the 
information to be provided by 
accrediting agencies should be restricted 
either to the accreditation status of an 
institution or program or to the
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minimum information needed to fulfill 
the intent of the law.

Not all commenters were opposed to 
§ 602.4(e), however. Some supported it 
as written. Some stated their opinion 
that the less confidential information 
accrediting agencies kept the better. 
Several of these commenters suggested 
that a protocol be developed for the 
sharing of information and that there 
should be a single office within the 
Department that served as contact with 
accrediting agencies for the purpose of 
information sharing. One commenter 
suggested that accrediting agencies be 
given time to negotiate a new 
understanding of the information 
sharing concept with institutions 
because, as important as the concept 
was, it was generally in conflict with 
most agencies’ policies on 
confidentiality. One commenter, while 
expressing general support for 
information sharing, cautioned against 
requiring information to be shared 
before it was confirmed in fact, the 
institution had received due process, 
and any applicable appeals were 
complete. Many commenters suggested 
that a possible solution that would 
allow the Secretary access to the 
information the Secretary needed 
without placing agencies m the position 
of doing the Secretary’s work was the 
use of an administrative subpoena by 
the Department

Of general concern to all commenters 
on the issue of information sharing was 
the kind of information shared by an 
accrediting agency about an accredited 
institution or program that would be 
obtainable by anyone under the 
Freedom of Information Act (FGIA).

With regard to die comment in the 
NPRM that the Secretary was 
considering adding to this section a 
requirement that an accrediting agency 
must refer to the Department’s Office of 
Inspector General any fraudulent 
activities it discovers on the part of an 
institution or program it accredits, 
provided that institution or program 
participates in Title IV, HEA programs, 
the Secretary received strong support for 
the general concept but some concern 
about agencies’ liabilities should the 
institution or program be subsequently 
found not to have engaged in fraud. 
Commenters also urged the Secretary to 
substitute for the term “fraud,” which 
Has a very precise legal definition, 
something more general like 
substantial wrongdoing” or “serious 

abuse.”
Finally, several commenters noted 

that there was no provision in the 
proposed regulations that paralleled the 
proposed requirement in 34 CFR part 
667 that the Secretary notify the State

postsecondary review entity of Federal 
actions against an institution. 
Commenters also suggested that the 
State postsecondary review entity 
should be required to notify an 
accrediting agency of the outcome of 
any review' of an institution accredited 
by the agency that it makes under the 
State Postsecondary Review Program.

Discussion: The Secretary is aware 
that most accrediting agencies currently 
have confidentiality policies that 
prevent them from releasing information 
about an accredited institution or 
program to a third party without the 
prior approval of the institution. The 
Secretary is also aware that 
confidentiality is an important aspect of 
the peer review system on which 
accreditation is based.

However, the Secretary notes that 
under section 487(aXl5) of the HEA, by 
entering into a Title IV, HEA program 
participation agreement, an institution 
acknowledges the authority of the. 
Secretary, accrediting agencies, State 
postsecondary review entities, and 
others to share with each other 
information pertaining to the 
institution’s eligibility to participate in 
Title IV, HEA programs and any 
information on fraud or abuse by the 
institution. Therefore, institutions can 
have no genuine expectation that 
information they provide to their 
accrediting agencies pertaining to their 
Title IV, HEA program responsibilities, 
fraud, or abuse will be kept confidential 
from the Secretary or these other 
entities. Accordingly, the Secretary has 
revised § 602.4(e) to reflect that 
statutory provision. Thus, the 
information the Secretary may request 
from an accrediting agency under 
§ 602.4(e) is limited to information 
concerning an accredited or 
preaccredited institution’s compliance 
with its Title IV, HEA program 
responsibilities, including its eligibility 
to participate in Title IV, HEA programs. 
As a result, an agency does not have to 
provide the Secretary with copies of an 
institution’s self-study report, reports of 
on-site evaluations of the institution by 
the accrediting agency, or other 
documents maintained by the agency 
about the institution for the purpose of 
determining the institution’s 
compliance with the agency’s standards. 
However, the agency must provide any 
information contained in those 
documents that is relevant to the 
institution’s compliance with its Title 
IV, HEA program responsibilities. Tim 
Secretary notes that, as discussed in 
connection with § 602.10, an accrediting 
agency must provide any document the 
Secretary requests relating to whether

the agency is complying with the 
requirements of this part.

The Secretary appreciates the 
suggestion to develop a protocol for 
information sharing. As this suggestion 
relates to the Secretary’s management of 
a regulatory provision, however, it does 
not need to be addressed in regulation. 
The Secretary intends to work with 
agencies to develop an appropriate 
protocol for information sharing, which 
will address the concerns raised about 
both the types of information releasable 
under a FOIA request and a central 
point of contact within the Department 
for the exchange of information.

The Secretary acknowledges the 
difficulties in requiring accrediting 
agencies to report “fraud” or “suspected 
fraud." As the statutory provision for 
information sharing specifically refers to 
fraud and abuse, however, the Secretary 
has added a provision to § 602.4 that 
requires agencies to notify the Secretary 
if they have reason to believe that an 
institution may be engaged in fraud or 
abuse. The Secretary has also added a 
provision requiring agencies to notify 
the Secretary if they have reason to 
believe an institution or program is not 
meeting its Title IV, HEA program 
responsibilities.

The Secretary acknowledges the 
importance of sharing with accrediting 
agencies information about Federal 
actions against accredited institutions 
but believes that information sharing 
goes beyond the cases identified by 
commenters to include notification to 
agencies when an accredited institution 
is referred for review under the State 
Postseeondary Review Program. The 
Secretary also acknowledges the 
importance of having the State 
postseeondary review entity notify 
accrediting agencies of the results of its 
reviews but believes this requirement is 
more appropriately placed in 34 CFR 
Part 667 rather than 34 CFR Part 602. 
The Secretary notes that an accrediting 
agency’s responsibility for notifying 
State postseeondary review entities 
about its decisions is discussed in 
§ 602.29 of these regulations. Changes: 
Section 602.4(e) has been revised to 
indicate that any agency must comply 
with the Secretary’s request for 
information that is related to the 
institution’s or program’s compliance 
with its Title IV, HEA program 
responsibilities, including its eligibility 
to participate in Title IV, HEA programs. 
The Secretary has removed the 
limitation on an agency’s duty to share 
information only in those situations 
where it does not conflict with 
accrediting agencies’ policies on 
confidentiality. A requirement has been 
added that an accrediting agency must
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notify the Secretary if the agency has 
reason to believe an institution or 
program is not meeting its Title IV, HEA 
program responsibilities or is engaged in 
fraud and abuse. A new section (§ 602.5) 
has been added outlining the Secretary’s 
responsibilities for notifying accrediting 
agencies of Federal actions against 
accredited institutions or programs or 
referral of institutions to States under 
the State Postsecondary Review 
Program.
Subpart B — R ecognition a n d  
Term ination P ro ced u res

Section 602.10 Application for 
Recognition.

C om m ents: The Secretary received 
many comments that the statute only 
allows the Secretary access to an 
accrediting agency’s records, personnel, 
and facilities, on an announced or 
unannounced basis, during the 
application and review process, not 
during the entire recognition period. 
Some commenters described the 
Secretary’s access as so broad that it 
constituted unwarranted search and 
seizure without probable cause. Some 
commenters were especially concerned 
about the possible release under a FOLA 
request of an agency’s confidential 
materials that Department personnel 
examined as part of the Secretary’s 
evaluation of an agency’s application for 
recognition. With regard to the 
provision for unannounced visits by the 
Secretary, the Secretary received 
suggestions both to limit and not limit 
the use of these visits.

The Secretary received a number of 
comments that the application process 
and related recordkeeping requirements 
were particularly burdensome on 
accrediting agencies and that the butdpn 
reported in the Federal Register grossly 
underestimated the burden imposed by 
the regulations. Other commenters, 
however, believed that the application 
and recordkeeping requirements were 
not in any way burdensome and that the 
Secretary was requesting only the 
minimum amount of information 
needed to determine whether an agency 
was a reliable authority as to the quality 
of education or training provided by the 
institutions or programs it accredited.

With regard to the suggestion in the 
NPRM that the Secretary was 
considering allowing agencies to 
provide a simple statement of assurance 
that they complied with the 
requirements for recognition so as to 
reduce the burden on agencies applying 
for recognition, there was mixed 
reaction. Some commenters welcomed 
the simplification as a reduction in 
burden, but others thought it invited

abuse and provided no protection of the 
public interest. Still others felt that the 
first review of an agency under the new 
regulations should be extremely 
thorough, but thereafter the simple 
assurance approach was reasonable.

Finally, the Secretary received a 
request to include in the regulations the 
provision contained in the statute that 
the Secretary shall give priority for 
review to those agencies whose 
institutions participate most extensively 
in Title IV, HEA programs and those 
agencies that are subject to the most 
complaints or legal actions.

D iscussion: The Secretary believes 
that the statute requires the Secretary to 
ensure that recognized accrediting 
agencies stay in compliance with the 
requirements for recognition throughout 
the recognition period. Consequently, 
the Secretary believes the statute 
authorizes the Secretary to have access 
to an accrediting agency’s records, 
personnel, and facilities not only during 
the application and review process but 
throughout the recognition period as 
well.

Regarding concerns about possible 
release of confidential agency materials 
under a FOIA request, the Secretary 
wishes to assure agencies that there are 
provisions under FOIA that protect most 
of the types of information the Secretary 
expects to obtain from agencies for 
purposes of § 602.10(b). For example, if 
the Secretary determined that an 
accrediting agency’s actions with 
respect to three institutions clearly 
demonstrated the agency’s failure to 
comply with the recognition 
requirements, the Secretary would not 
be required to release the names of the 
three institutions under a FOIA request. 
The Secretary would, of course, identify 
the institutions to the accrediting 
agency so that the agency would have a 
clear understanding of the basis on 
which the Secretary reached the 
determination that it failed to meet the 
criteria for recognition. While the 
Secretary will protect confidential 
agency materials to the full extent 
allowed under FOIA, the Secretary 
wishes to make it clear that this does 
not prevent the Secretary from using 
those materials against an agency 
should the Secretary determine that the 
agency is in violation of the criteria for 
recognition.

Regarding unannounced visits by the 
Secretary, which are authorized by the 
statute, the Secretary believes the use of 
such visits is a managerial decision and 
need not be regulated.

With regard to the overall burden 
reported in the Federal Register, the 
Secretary wishes to note that the 
estimate was based in part on

information provided to the Secretary 
by various accrediting agencies as to the 
time required to complete an 
application and to meet other 
requirements contained in the NPRM. It 
was also based on the assumption that 
the Secretary would adopt the simple 
assurance approach described in the 
NPRM.

Finally, with regard to both the use of 
a simple assurance statement to simplify 
the application process and the 
inclusion of a set of review priorities, 
the Secretary believes these relate to the 
management of the recognition process 
and do not need to be addressed in 
regulation. The Secretary wishes to 
make it clear, however, that it is the 
Secretary’s intent to minimize the 
overall burden to agencies through a 
simplification of the entire application 
process.

C hange: The section that detailed the 
conditions under which the Secretary 
uses unannounced visits to determine 
an agency’s compliance with the 
recognition requirements has been 
deleted. The phrase “analysis o f ’ in 
§ 602.10(a)(2) has been replaced with 
“evidence o f ’ to conform to the simple 
assurance approach.
Section 602.11 Preliminary Review by 
the Secretary

C om m ents: Section 602.11(b)(2) of the 
proposed regulations provided that the 
Secretary’s evaluation of an agency 
should include a review of information 
directly related to the institutions or 
programs accredited by the agency, as 
this information relates to the 
institution’s or program’s compliance 
with the agency’s standards, the 
effectiveness of those standards, or the 
agency’s application of those standards. 
The Secretary received a number of 
comments that supported this provision. 
In general, these commenters felt that it 
was important for the Secretary to 
monitor the extent to which individual 
agencies continued to accredit 
institutions that engage in fraud or 
abuse, particularly abuse of the Title IV, 
HEA programSwThe Secretary received 
many more comments, however, that 
this provision was. inappropriate and 
also redundant, given the provisions 
contained in §602.11(b)(l)(i-iii). These 
commenters also believed the provision 
gave the Secretary approval authority 
over an agency’s accreditation 
standards, which, in their opinion, was 
contrary to the statute.

The Secretary also received some 
comments related to the sharing of 
information used by the designated 
Department official to reach conclusions 
regarding an agency ’s compliance with 
the requirements for recognition. In
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general, these commenters wanted the 
regulations to specify time frames for an 
agency’s written response to the 
Department staff analysis concerning its 
application for recognition, to require 
the designated Department official to 
share with the agency ail information 
used in reaching a decision about die 
agency’s application, to require the 
Department to forward to an agency 
written reports on any announced or 
unannounced site visits, file reviews, or 
other reviews of the agency, and to 
allow the agency the opportunity for 
response to all these reports.

Finally, a number of commenters 
suggested that the regulations should 
include a requirement that the Secretary 
must publish a notice in the Federal 
Register when an accrediting agency is 
being considered for recognition and 
must also notify the State postsecondary 
review entities.

Discussion: The Secretary believes 
that the designated Department official’s 
review of information directly related to 
institutions or programs accredited by 
an agency is central to the issue of 
whether the agency is a reliable 
authority as to the quality of the 
institutions of programs it accredits. 
Therefore, this provision must be 
retained. The Secretary notes that any 
information provided by the agency in 
accordance with § 602.4(e) of these 
regulations may also be reviewed by the 
designated Department official during 
any evaluation of the agency for 
compliance with the requirements for 
recognition.

With regard to the suggestion for 
including various time frames in this 
section, the Secretary appreciates the 
concerns that led commenters to request 
time frames and, consequently, agrees to 
include them in this section. The 
Secretary does not believe that agencies 
should have the right to receive a 
written report after every monitoring 
activity conducted by the designated 
Department official as these activities 
are conducted for the general purpose of 
gathering information about an agency’s 
compliance with the requirements for 
recognition and, in that sense, are 
“prededsLonaL”

Finally, it is already a requirement, 
under the Federal Advisory Committee 
Act, that the Secretary must publish an 
announcement of each Advisory 
Committee meeting, including those at 
which accrediting agencies are 
considered for recognition, but the 
Secretary acknowledges the importance 
of making that practice clear in these 
regulations. The Secretary also 
acknowledges the importance of 
notifying the State postsecondary

review entities whenever an agency is 
being considered for recognition.

Changes: Time frames have been 
added for providing analyses and 
supporting documentation to an 
accrediting agency before the Advisory 
Committee meets on that agency’s 
application for recognition. A provision 
for notifying State postsecondary review 
entities and other appropriate 
organizations of an agency’s application 
for recognition has also been added. 
Finally, a provision has been added 
requiring die Secretary to publish a 
notice of the Advisory Committee 
meeting in die Federal Register and to 
invite interested parties to make 
presentations before the Advisory 
Committee.
Section 602.13 Review and Decision 
by the Secretary

Comments: Som e commenters 
objected to the provision that the 
Secretary could decide to recognize an 
agency even if it did not meet all of the 
requirements for recognition, provided 
the Secretary determined that the 
noncompliance did not impair the 
agency’s effectiveness. These 
commenters were particularly 
concerned that an accrediting agency 
that failed to meet a particular 
requirement might be recognized erven 
though the reasons it failed to meet that 
requirement were within its control to 
correct. Other commenters, however, 
commended the Secretary’s willingness 
to determine the appropriateness of a 
waiver when an agency’s 
noncompliance with one or more 
requirements for recognition did not 
limit the effectiveness of the agency. To 
these commenters, the Secretary’s 
flexibility was a demonstration that the 
Secretary sought a working partnership 
with accrediting agencies that was based 
on performance and trust.

With regard to an appeal of an 
Advisory Committee recommendation, 
some commenters felt that the 30-day 
time frame was too short. Other 
commenters requested that, in addition 
to the designated Department official 
and the agency, third parties be allowed 
to contest an Advisory Committee’s 
recommendation concerning the 
recognition of an agency.

Finally, several commenters felt that 
the regulations should contain a time 
frame for the Secretary to make a 
decision regarding an agency’s 
application for recognition.

D iscussion: While the Secretary 
appreciates the concern of the 
commenters about granting recognition 
to an agency that does not meet all of 
the requirements for recognition, the 
Secretary believes that some flexibility

is needed so that the Secretary may 
grant recognition to an agency that fails 
to meet all of the requirements, even if 
the circumstances are within the 
agency’s ability to control.

The Secretary understands the 
concerns raised about the 30-day time 
frame for appealing an Advisory 
Committee recommendation. However, 
the Secretary wishes to note that an 
agency already has two opportunities 
prior to the Advisory Committee’s 
recommendation during which it may 
state its case as to why a negative 
recommendation concerning its 
application for recognition is 
unwarranted. First, the agency may 
respond in writing to a negative 
recommendation by the designated 
Department official before that 
recommendation is forwarded to the 
Advisory Committee. Second, agency 
representatives have an opportunity to 
appear in person before the Advisory 
Committee to argue against a negative 
recommendation. Because of these two 
opportunities, the Secretary does not 
believe the 30-day time frame after the 
Advisory Committee makes its formal 
recommendation is unrealistic.

With regard to third parties appealing 
an Advisory Committee 
recommendation, the Secretary bebeves 
that the appropriate place for third-party 
comment is before the Advisory 
Committee reaches its decision on a 
recommendation, not after. With regard 
to a time frame for the Secretary’s 
decision, the Secretary believes that this 
is appropriately a management issue 
and does not need to be specified in 
regulation.

C h a nge: N one.

Section 602.14 Limitation,
Suspension, or Termination of 
Recognition

Comments: The Secretary received a 
suggestion from several commenters 
that any agency subject to the limitation, 
suspension, or termination of its 
recognition should be »Flowed to 
challenge the membership of the 
subcommittee that conducts a hearing 
on its case if, in feet, a subcommittee, 
rather than the full Advisory 
Committee, hears the case. Commenters 
believed a challenge should be allowed 
on the grounds of either conflict of 
interest or lack of expertise in either the 
type of agency subject to the action or 
its scope of accrediting activity. The 
Secretary also received a suggestion that 
the subcommittee should consist of five, 
rather than three, members and another 
suggestion that all negative actions 
recommended by the subcommittee 
should be discussed and acted upon by 
the full Advisory Committee. One
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commenter suggested that an agency, 
rather than the Secretary, should be 
allowed to select members of the 
subcommittee.

Finally, the Secretary received several 
comments that the 30-day frame for an 
agency to respond to the designated 
Department official’s notice of intent to 
limit, suspend, or terminate the agency’s 
recognition was too short.

D iscussion : Given the seriousness of 
the situation that would prompt the use 
of a subcommittee rather than the full 
Advisory Committee, the Secretary 
accepts the suggestion to expand its 
size. However, the Secretary believes 
the same seriousness that necessitates 
the use of a subcommittee demands 
prompt resolution by the subcommittee. 
Similarly, the Secretary does not accept 
the suggestion that the agency should be 
allowed to choose members of the 
subcommittee. Regarding an agency’s 
right to challenge the composition of the 
subcommittee, it is the Secretary’s 
intent to appoint to the subcommittee 
individuals who have no known conflict 
of interest. However, the Secretary 
acknowledges that there may be 
instances unknown to the Secretary in 
which a conflict of interest may exist 
with a subcommittee member. For this 
reason, the Secretary believes a 
challenge to the membership of the 
subcommittee on grounds of conflict of 
interest is warranted. The Secretary 
does not believe that a challenge on the 
basis of lack of expertise is justified 
because the members of the Advisory 
Committee from which the membership 
of the Subcommittee is chosen have 
general expertise in the areas that come 
under the purview of the committee.

With regard to the 30-day time frame 
for responding to a notice of intent to 
limit, suspend, or terminate recognition, 
the Secretary believes that the 
seriousness of the situation that prompts 
such a notice demands equally prompt 
resolution to protect the public interest.

C h a n ges: Tne size of the 
subcommittee has been increased from 
three to five members. Agencies are now 
allowed to challenge the composition of 
the subcommittee on grounds of conflict 
of interest.
Section 602.15 Requests for 
Reconsideration of the Secretary’s 
Decision

C o m m ents: In response to the 
Secretary’s question in the NPRM as to 
whether this provision should be 
retained, given the additional appeal 
opportunities for an agency before the 
Secretary decides on its application, the 
Secretary received mixed responses. 
Several commenters felt the provision 
was superfluous. Those who did not

had various suggestions for changing the 
procedures, from changing the time 
frames to clarifying the grounds for 
reconsideration.

D iscussion : The Secretary concurs 
with the assessment of the commenters 
who believed that the provision for 
reconsideration was superfluous in light 
of the additional appeals procedures 
provided to agencies before the 
Secretary reaches a decision.

C h a n ge: The section has been deleted.
Section 602.16. Appeals Procedures

C om m ents: One commenter felt that 
this section was unnecessary because 
agencies can always appeal to the 
courts. Other commenters expressed 
concern that the NPRM did not provide 
for a meaningful appeal of adverse 
recognition decisions, as required by the 
statute. These commenters generally 
suggested using an intermediate 
administrative appellate body, such as 
an administrative law judge, to hear 
appeals. Other commenters supported 
the provision as written, fearing that an 
alternative administrative process 
within the Department would deplete 
the Department’s resources 
inappropriately.

D iscussion : The Secretary continues 
to believe, as described in the NPRM, 
that there can be no administrative 
appeal within the Department of a 
Secretarial decision since the Secretary, 
as head of the Department, makes all 
final decisions on behalf of the 
Department. The only appeal is through 
the courts. The Secretary wishes to note, 
however, that an agency for which the 
Advisory Committee recommends 
denial of recognition is afforded an 
opportunity to contest that 
recommendation before the Secretary 
reaches a final decision. To delay the 
Secretary’s final decision by adding still 
another layer of appeal is, in the 
Secretary’s opinion, unwarranted.

C h a n ge: None.
S u b p a rt C — Criteria fo r  Secretarial 
R ecognition

Section 602.20 Geographic Scope of 
Recognition

C o m m ents: The Secretary received 
one comment on this section from an 
individual who was concerned that the 
regulations might be construed to 
preclude a State from accrediting 
foreign and out-of-state institutions.

D iscussion : Any accrediting agency, 
including a State, is free to define the 
geographic area for which it seeks 
recognition. In granting recognition, the 
Secretary defines the geographic area 
included in the agency’s scope of 
recognition, which may or may not be

the full geographic area requested by the 
agency. The Secretary bases the decision 
regarding the agency’s geographical'area 
of recognition on whether the agency is 
a reliable authority regarding the quality 
of education provided by the 
institutions it accredits throughout its 
geographic region.

c h a n g e : None.
Section 602.21 Administrative and 
Fiscal Responsibility

C o m m ents : A number of commenters 
described the recordkeeping burden 
imposed by the proposed regulations as 
unduly onerous and in violation of 
Office of Management and Budget 
(OMB) guidelines that limit record 
retention requirements to three years. 
Several commenters indicated that the 
requirement to keep self-study reports 
for two complete accreditation or 
preaccreditation cycles was especially 
burdensome because of the large volume 
of materials typically included with 
these reports.

On other issues related to this section, 
one commenter felt that, to avoid 
conflicts of interest, members of the 
agency’s decision making body should 
not also be members of the agency’s 
governing board. Another believed that 
the Secretary should not have authority 
to determine whether an agency’s staff 
is adequate, knowledgeable, and 
competent.

D iscussion : With regard to the record 
retention requirement, the Secretary 
wishes to note that the requirement to 
keep records for two complete 
accreditation or preaccreditation cycles 
first appeared in the 1988 regulations 
governing the recognition of accrediting 
agencies. The NPRM for those 
regulations had initially included a 
provision for the indefinite retention of 
records. This was subsequently reduced 
to the current two-cycle requirement as 
a result of public comment on the 
recordkeeping burden.

The Secretary also wishes to note that 
the specific comment about the burden 
of keeping self-study reports for two full 
cycles was made by negotiators during 
the negotiated rulemaking sessions for 
these regulations. As a result, the 
Secretary carefully monitored the 
review of self-study reports by 
Department staff members conducting 
file reviews at agencies’ headquarters 
during the past year and has determined 
that only the most recent self-study 
reports are particularly useful to staff. 
Consequently, the recordkeeping 
requirement for self-study reports has 
been reduced to the most recent report 
only.

With regard to the potential conflict of 
interest when the same individuals
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serve as members of both the decision 
making body and the governing board of 
an agency, the Secretary appreciates the 
concern but believes that agencies 
should be allowed the flexibility to 
determine the composition of these 
bodies that best suits their needs.
Further, as all agencies are required to 
have adequate policies dealing with 
conflicts of interest, the Secretary 
believes there is adequate protection of 
the public interest.

Concerning the issue of the 
Secretary’s review of an agency’s staff, 
the Secretary believes that the adequacy, 
knowledge, and capability of an 
accrediting agency’s staff are 
appropriate factors to be considered in 
making a determination regarding 
whether the agency has the 
administrative responsibility to carry 
out its accrediting activities.

Change: Agencies must keep only the 
most recent self-study report.
Section 602.22 Demonstration of 
Accreditation Experience

Com m ents: Several commenters 
requested that accrediting agencies be 
required to demonstrate that their 
policies, evaluation methods, and 
decisions are accepted throughout the 
United States by recognized accrediting 
agencies. Their rationale was that 
acceptance by recognized agencies 
provided an important measure of an 
agency’s reliability.

Discussion: The commenters’ 
rationale was presented to the 
Department by the non-Federal 
negotiators during negotiated 
rulemaking, and the Secretary 
acknowledges that demonstration of 
acceptance by recognized accrediting 
agencies can be an important factor to 
consider when evaluating an agency 
seeking recognition, particularly one 
seeking initial recognition. On the other 
hand, those interested in forming new 
accrediting agencies have expressed 
concern that this requirement imposes 
unfair hurdles for them and unduly 
stifles competition among accrediting 
agencies. The Secretary believes that 
agencies should not be required to 
demonstrate acceptance by recognized 
accrediting agencies but may certainly 
do so in their application for 
recognition, if they wish.

Change: None.
Section 602.23 Application of 
Standards

Com ments: The Secretary received 
several suggestions for changes to this 
section. For example, one suggestion 
was to change the wording in 
§ 602.23(a) from “{the agency) 
consistently applies and enforces

written standards that ensure that the 
quality of education or training offered 
is of sufficient quality to 
achieve * * * the stated objective for 
which it is offered” to “(the agency! has 
written standards that it consistently 
applies to ensure that the education or 
training offered * * Another was to 
change the wording in § 602.23(b)(5) 
from “to ensure that its criteria and 
standards are appropriate and 
sufficiently comprehensive to evaluate 
the quality of the education of training 
provided * * * and are relevant to the 
education or training needs of affected 
students” to “to ensure that its criteria 
and standards are comprehensive and 
appropriate to the agency’s objective of 
ensuring the quality of the institutions 
or programs it accredits.”

The Secretary also received a number 
of comments directed to the 
requirement that agencies must have a 
systematic program of review to ensure 
what in previous regulations was 
described as the “validity and 
reliability” of its standards. Some 
commenters believed the wording in the 
NPRM was preferable to the phrase 
“validity and reliability” because of the 
various technical interpretations often 
given to those words. Others, however, 
found the wording in the NPRM vague 
and generally not as strong as the 
original wording. All commenters, 
regardless of their concerns about the 
specific wording, agreed that the 
requirement was exceedingly important 
in assessing whether the agency is a 
reliable authority as to educational 
quality.

Finally, several commenters requested 
that the limit on preaccreditation status 
be extended from five to six years to 
accommodate some agencies’ practice of 
granting preaccreditation for six years 
and then reviewing the preaccredited 
institution or program every two years 
during the six-year period.

D iscussion: The Secretary believes 
that the various wording changes 
suggested by commenters for § 602.23, 
of which two are described above, 
substantially reduce the effectiveness of 
the section by shifting the emphasis 
away from agencies’ overall 
responsibility to have effective 
standards that ensure educational 
quality. With regard to the request that 
the maximum preaccreditation period 
be lengthened to six years, the Secretary 
understands the rationale presented by 
those agencies that conduct very 
thorough, and in some cases on-site, 
reviews of preaccredited institutions or 
programs throughout the 
preaccreditation period. However, the 
Secretary notes that not all agencies 
follow this practice of conducting

thorough on-site reviews throughout the 
preaccreditation period. In these 
instances, the Secretary believes that the 
addition of another year of 
preaccreditation is not justified. For this 
reason, the Secretary does not accept the 
suggestion to extend the maximum 
preaccreditation period to six years.

With respect to the “validity and 
reliability” issue, the Secretary has 
carefully considered all of the 
comments, especially those directed to 
the level of technical and statistical 
precision that is often associated with 
the words. However, in light of the 
Secretary’s decision to list the twelve 
required accreditation standards in 
§ 602.26 as they appear in the law, with 
no elaboration, the Secretary believes 
the strongest possible language is 
necessary in this section to make very 
clear the importance of this requirement 
in establishing sound accreditation 
standards. For the same reason, the 
Secretary believes it is necessary to add 
to this section a requirement that an 
agency must demonstrate that each of its 
standards provides both a consistent 
basis for determining the educational 
quality of different institutions and 
programs and a valid measure of the 
aspects of educational quality that it is 
intended to measure.

C hanges: The requirement in 
§ 602.23(b)(5) has been revised to 
incorporate the “validity and 
reliability” language. A requirement has 
been added that an agency must 
demonstrate that each of its standards is 
effective in determining educational 
quality:
Section 602.24 Accreditation 
Processes

C om m ents: The Secretary received 
numerous comments about the 
provision pertaining to unannounced 
site visits, most of which were directly 
related to the definitions of 
“prebaccalaureate vocation education” 
and “vocational education.” Many 
commenters preferred that 
unannounced visits be restricted to 
those institutions offering non-degree 
vocational education, while others felt 
that all institutions offering vocational 
education, regardless of the credential 
awarded, should be subject to the 
requirement. Many commenters 
suggested that the term “institution that 
offers vocational education” should be 
restricted to those institutions whose 
predominant offerings are vocational. 
The word “predominant” was defined 
by these commenters to mean more than 
75 percent of an institution’s course 
offerings.

Several commenters also believed that 
the purpose of the unannounced site
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visit as stated in the NPRM—to 
determine whether or not the institution 
or program continued to be in 
compliance with the agency’s 
standards—was inappropriate. One 
commenter wanted the regulations to 
require accrediting agencies to publish 
clear guidelines for when and how an 
agency will conduct an unannounced 
visit.

D iscussion: The Secretary has 
Carefully considered all comments 
received on this issue, as well as those 
on the broader issue of the burden these 
regulations would impose on 
institutions and accrediting agencies. 
The Secretary has also reexamined the 
House-Senate Conference Report 
regarding the requirement for 
unannounced inspections of institutions 
that offer vocational education. This 
report describes the House language as 
requiring unannounced inspections of 
institutions that are predominately 
vocational in nature, while the Senate 
language speaks more generally of 
requiring these inspections for all 
institutions that offer vocational 
education. As this report also notes that 
the House deferred to the Senate on this 
issue, the Secretary believes it is the 
clear intent of Congress to require 
accrediting agencies to conduct 
unannounced inspections at all 
institutions that offer vocational 
education or training. The Secretary also 
believes that Congress’ use of the term 
“inspection” rather than “review” or 
“evaluation” is evidence that the 
purpose of the unannounced visit is not 
necessarily to conduct s  full review of 
the institution but to determine 
whether, at a minimum, the institution 
actually has the personnel, facilities, 
and resources it claimed to have, or 
appeared to have, either during its last 
evaluation by the accrediting agency or 
in subsequent reports to the agency. The 
Secretary wishes to point out that an 
accrediting agency has the flexibility to 
determine how best to carry out these 
unannounced inspections in a manner 
that achieves the purpose of these 
inspections but minimizes the cost to 
institutions and the burden to 
accrediting agencies. The agency also 
has the flexibility to examine, during 
the unannounced inspection, other 
aspects of an institution, such as 
whether it maintains adequate records 
or whether it actually provides the 
programs and support services it 
advertises. As agencies are responsible 
for monitoring institutions throughout 
their accreditation period, as described 
in § 602.24(b)(4), the Secretary wishes to 
point out that these unannounced 
inspections can and should serve a

useful purpose in helping agencies meet 
this responsibility.

C hanges: The term “unannounced site 
visit” has been replaced with 
“unannounced inspection,” and the 
purpose of the unannounced inspection 
has been defined as indicated in the 
Discussion section.
Section 602.25 Additions to or 
Substantive Changes in Educational 
Programs

C om m ents: The Secretary received 
numerous comments regarding this 
section. Many commenters felt that 
there was no substantive change 
requirement in the statute so the 
requirement should be eliminated from 
the regulations. Other commenters, 
however, cited a different reason why 
the requirement should be eliminated: 
most accrediting agencies already have 
substantive change policies so there is 
no need for the Department to regulate 
the content of those policies. A host of 
commenters observed that, as worded, 
the requirement placed an undue 
reporting requirement on both 
accrediting agencies and institutions 
and an unnecessary burden on agencies 
by requiring them to grant prior 
approval to even the most insignificant 
of program changes or additions. Many 
also noted that the prior approval 
process would severely inhibit 
institutions’ ability to respond in a 
timely manner to changing needs, as, for 
example, in health-related fields.
Finally, commenters noted that many 
programs, such as those in community 
colleges, were routinely reviewed and 
approved by various State review boards 
before they could be offered, so 
requiring additional prior approval by 
accrediting agencies would only 
increase costs without any added 
benefit.

D iscussion : The Secretary firmly 
believes that an agency cannot be a 
reliable authority as to the quality of 
education or training offered by an 
institution if the agency does not have 
a substantive change policy that 
requires prior approval by the 
accrediting agency before a substantive 
change can be included in the agency’s 
grant of accreditation to an institution.
At the same time, the Secretary 
acknowledges the burden the 
requirement proposed in the NPRM 
imposed on institutions and accrediting 
agencies. While the least burdensome 
approach would be to allow agencies 
simply to use their existing substantive 
change policies to meet this 
requirement, the Secretary believes this 
is unworkable and does not adequately 
protect the public interest because there 
is considerable variation among

agencies as to what constitutes 
substantive change. Furthermore, as the 
NPRM documents, there have been 
several significant abuses in this area 
because of an agency’s unwillingness to 
evaluate an institution’s substantive 
change before including that change in 
the institution’s grant of accreditation. 
Consequently, the Secretary believes 
that the Federal interest, as well as the 
interest of the general public, is best 
protected if a common core of changes 
that must be considered substantive is 
defined in regulation. To determine 
what should constitute this common 
core, the Secretary examined the topics 
institutional accrediting agencies 
typically include in their list of 
substantive changes that require prior 
approval and has included in this 
section only those that reflect the 
Secretary’s principal concerns regarding 
institutions that undergo substantive 
change. The Secretary believes that the 
revised substantive change policy, 
which now applies only to institutional 
accrediting agencies, considerably 
reduces the burden on both accrediting 
agencies and institutions at the same 
time it provides adequate protection to 
the public.

Tne Secretary recognizes that there 
are many variables that must be taken 
into account in determining the type of 
review that an agency conducts before 
granting prior approval to an 
institution’s substantive change. For this 
reason, the Secretary has decided to give 
accrediting agencies the flexibility to 
determine the procedures they will use 
in granting prior approval to an 
institution’s substantive change. In 
some instances, this may involve a full- 
scale on-site evaluation of the entire 
institution. In others, it may involve a 
focused visit to examine the particular 
circumstances surrounding the change. 
In still others, it may involve simply a 
thorough review by agency staff of the 
institution’s report on its ability to 
implement the substantive change 
without adversely affecting the 
institution’s ability to continue to meet 
the agency’s standards.

C hanges: The substantive change 
requirement has been modified to limit 
the types of changes that must be given 
prior approval by an accrediting agency. 
The requirement now applies to 
institutional accrediting agencies only.
Section 602.26 Required Accreditation 
Standards

C om m ents: The Secretary received 
numerous comments about the required 
accreditation standards. Most 
commenters felt that the Federal 
government should not mandate how 
accrediting agencies defined their
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standards. They also felt that the 
proposed regulations intruded on the 
autonomy of accrediting agencies, 
exceeded the statute, and were contrary 
to Executive Order 12866. In their 
opinion, the Secretary overreached his 
authority by specifying anything in this 
section that went beyond a mere 
restatement of the law on the required 
standards. These same commenters 
applauded the removal of the language 
on curricula, faculty, facilities, 
equipment and supplies, and student 
support services that had appeared in 
early drafts of the proposed regulations 
and urged the Secretary to do the same 
for the other eight standards specified in 
the law.

Several commenters argued that many 
of the specific responsibilities assigned 
to accrediting agencies by the various 
standards would force agencies into 
becoming government regulators. They 
also argued that these new requirements 
would require accrediting agencies to 
duplicate the efforts of the Department 
and the States and would substantially 
increase the paperwork burden on 
institutions and accrediting agencies. In 
their opinion, these requirements would 
be so burdensome to accrediting 
agencies in terms of time and personnel 
that they would shift the focus of 
accreditors away from their primary 
function—that of reviewing educational 
quality—to a role in which they served 
merely as investigative and enforcement 
agencies for the Federal government.

While the opinions expressed above 
were shared by the majority of 
commenters on this issue, they were by 
no means unanimous. Some 
commenters from the proprietary sector, 
for example, had no serious objection 
with the standards, noting that most of 
what was contained in the standards 
was already being examined to the 
degree of specificity contained in the 
proposed regulations by either their 
accrediting agencies, the State, or both. 
Others commenters felt that the 
standards, as written, protected students 
as well as Federal dollars. One 
commenter thought the introductory 
paragraph to the required standards 
section should be strengthened by 
requiring agencies to have quantitatively 
validated standards that were based on 
a rigorous assessment of the value 
added by the education or training.

Finally, one commenter expressed 
concern that the Secretary was 
exceeding the statute by requiring 
institutional accrediting agencies whose 
accreditation does not serve Title IV, 
HEA purposes to meet the student 
outcomes requirements of § 602.26(b)(9).

D iscussion: The Secretary has given 
very careful thought to all the concerns

raised with regard to this section. Of 
particular concern to the Secretary is 
how best to achieve an appropriate 
balance between the need for agencies 
to have rigorous standards in order to 
protect students’ interests and the need 
for agencies to have flexibility in 
addressing these standards in order to 
reduce cost and burden to both agencies 
and institutions. Another important 
factor, in the Secretary’s opinion, is the 
need to build a partnership among triad 
members that is based on mutual trust 
and allows each member the flexibility 
to determine the appropriate means to 
carry out its responsibilities under the 
HEA.

After considering all of these factors, 
the Secretary has decided to eliminate 
all but the statutory language for each of 
the 12 required standards. This 
approach eliminates many requirements 
that commenters found especially 
burdensome, such as that in 
§ 602.26(b)(4) concerning annual 
financial audits. In addition, it allows 
accrediting agencies that already have 
rigorous standards in these areas to 
continue operating as they have, thus 
eliminating the need for additional cost 
to agencies and institutions to comply 
with the requirements of this section.

While the Secretary believes it is 
appropriate not to prescribe specific 
minimum regulatory standards 
elaborating on the standards in the 
statute, the Secretary also believes that 
the standards contained in the NPRM 
provide a sound framework for a 
thorough assessment of these areas. For 
this reason, the Secretary summarizes 
below the major provisions contained in 
the NPRM concerning the statutory 
standards. The Secretary believes these 
provisions are appropriate for agencies 
to address in their own standards for 
these areas. In addition, the Secretary 
believes that, in addressing the 
development of their own standards, 
accrediting agencies should consider 
any comparable Title IV, HEA program 
standards and any relevant and 
applicable State standards developed 
under the State Postsecondary Review 
Program. However, the Secretary wishes 
to make it clear that this does not 
prevent an accrediting agency whose 
standards do not include all of these 
provisions from being recognized by the 
Secretary, provided the agency can 
justify the appropriateness of its 
standards as reasonable applications of 
the statutory standards in light of its 
needs, the needs and circumstances of 
the institutions or programs it accredits, 
and the students they serve. Finally, the 
Secretary wishes to emphasize the 
importance of accrediting agencies’ 
developing their standards in such a

way that they minimize burden, 
overlap, and duplication at the same 
time they ensure overall educational 
quality.

The Secretary notes that for most of 
the standards discussed below there are 
comparable, or very similar, standards 
in section 494 and some in 498 of the 
HEA. The Secretary expects to take a 
leadership role in working with 
accrediting agencies and SPREs to 
ensure that the standards for all three 
members of the triad are 
complementary, rather than redundant.

F isca l a n d  adm inistrative ca pacity  as 
app rop riate to th e sp ec ified  sca le o f  
operations. An accrediting agency’s 
standard for assessing this area should 
generally address the overall quality of 
an institution’s or program’s fiscal and 
administrative capacity. The assessment 
should examine in particular whether 
the institution’s or program’s finances 
are sufficiently strong to enable it to 
meet, and appear likely to continue to 
meet for the foreseeable future, all of the 
agency’s standards for accreditation.
The assessment should also include 
some provision for the ongoing 
monitoring of an institution’s or 
program’s finances throughout any 
period of accreditation or 
preaccreditation granted by the agency.

The Secretary notes that section 
494(d)(5) of the HEA contains a 
comparable SPRE review standard and 
sections 498 (c) and (d) of the HEA 
contain comparable Department 
standards.

R ecruiting a n d  a dm ission s p ra ctices, 
a ca d em ic ca len d a rs, catalogs, 
p u blica tio ns, gra d in g , a n d  advertising. 
An accrediting agency’s standard for 
assessing these areas should generally 
address whether they are reasonable in 
light of an institution’s or program’s 
educational mission, reflect good 
practice, and accurately reflect actual 
practice.

The Secretary notes that sections 
494(d) (1), (2), and (12) of the HEA 
contain comparable SPRE review 
standards.

Program  len gth  a n d  tuition a n d  fe e s  
in  relation  to th e su b ject m atters taught 
a n d  th e objectives o f th e d eg rees or 
cred en tia ls o ffered . An accrediting 
agency’s standard for assessing this area 
should generally address the 
appropriateness of an institution’s 
program length and tuition and fees, 
taking into account such factors as 
program objectives and content, the 
types and locations of instructional 
delivery, the knowledge and skills 
necessary for students to reach 
competence in the field being taught, 
and generally accepted practices in 
higher education.
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The Secretary notes that section 
494(d)(7) of the HEA contains a 
comparable SPRE review standard.

M ea su res o f p rogram  length  in clock  
h o u rs o r cred it h o u rs. An accrediting 
agency’s standard for assessing this area 
should generally address the 
appropriateness of an institution’s or 
program’s measurement of program 
length, taking into account such factors 
as program objectives and content, the 
types and combinations of instructional 
methodologies and delivery systems 
(including outside preparation as 
appropriate), the knowledge and skills 
necessary for students to reach 
competence in the field being taught, 
and generally accepted practices in 
higher education.

The Secretary notes that section 
494(d)(9) of the HEA contains a 
comparable SPRE review standard.

S u ccess  with resp ect to stu d en t 
a ch iev em en t in  relation  to m ission , 
in clu d in g , as a pp rop riate, con sideratio n  
o f  co u rse  co m p letio n . State licen sin g  
exa m in a tio n , a n d  jo b  p la cem en t rates. 
An accrediting agency’s standard for 
assessing this area should generally 
address the success of an institution or 
program in meeting its educational 
objectives, as measured by the 
achievement of its students. Typically 
under this standard, an agency should , 
require the institution or program to 
document and assess the educational 
achievement of students in verifiable 
and consistent ways, such as student 
grades, grade point averages, theses or 
portfolios, the results of admissions 
tests for graduate or professional school 
or other standardized tests, transfer rates 
to institutions offering higher level 
programs, job placement rates, 
completion rates, results of licensing 
examinations, evaluations by 
employers, follow-up studies of alumni, 
and other recognized measures of 
educational outcomes. The agency 
should also typically require the 
institution or program to use effectively 
the information obtained in this manner 
to improve student achievement with 
respect to the degrees or certificates 
offered. Finally, the agency should 
typically monitor in a systematic way 
the institution’s or program’s 
performance with respect to student 
achievement, including, as appropriate, 
completion rates, job placement rates, 
and pass rates on State licensing 
examinations, or other appropriate 
measures of occupational competency, 
to determine if performance is 
consistent with both the institution’s or 
program’s mission and objectives and 
any measures the agency may have for 
institutions’ or programs’ performance 
with respect to student achievement.

For programs that provide vocational 
education, agencies should establish 
quantitative standards for completion 
rates, job placement rates, and pass rates 
on State licensing examinations.

The Secretary notes that section 
494(d)(14) of the HEA contains a 
comparable SPRE review standard.

D efault ra tes in  the stud en t loan  
p rogra m s esta b lish ed  u n d er Title IV  o f  
th e A ct, b a sed  on th e  m ost recen t data  
p ro v id ed  b y  th e S ecretary . An 
accrediting agency’s standard for 
assessing this area should generally 
address an institution’s default rates in 
relation to the institution’s overall 
ability to meet the agency’s standards. 
Typically, an agency might evaluate an 
institution to determine whether the 
institution is out of compliance with its 
accrediting standards if the institution’s 
latest cohort default rate under the 
Federal Stafford Loan or Federal 
Supplemental Loans for Students 
program equals or exceeds 25 percent or 
if it has increased significantly in 
relation to its rate the previous year. 
Under this standard, an agency is not 
expected to do the work of the Federal 
government with respect to institutional 
default rates. Rather, the agency is 
expected to review the default rate 
information provided by the Secretary, 
determine if that information calls into 
question the institution’s compliance 
with agency standards, and take follow
up action as appropriate.

R eco rd  o f  stu d en t com plaints rece iv ed  
by, o r a vailable to, th e agency . An 
accrediting agency’s standard for 
assessing this area should generally 
address an institution’s or program’s 
record of student complaints received 
by or made available to the agency. 
Under this standard, the agency should 
typically review student complaints that 
relate to the agency’s standards and take 
appropriate follow-up action with 
regard to those complaints. If necessary , 
the agency would refer complainants to 
appropriate Federal, State, and other 
agencies if the complaints do not relate 
to the agency’s standards. Finally, it 
Would require institutions or programs 
to make available to students the 
agency’s mailing address or telephone 
number for complaints.

The Secretary notes that section 
494(d)(ll) of the HEA contains a 
comparable SPRE review standard.

C o m p lia n ce with th e institution 's 
progra m  resp o n sib ilities u n d er T itle IV  
o f th e A ct. An accrediting agency’s 
standard for assessing this area should 
generally address an institution’s 
compliance with its Title IV, HEA 
program responsibilities in relation to 
the institution’s overall ability to meet 
the agency’s standards. The agency’s

assessment under this standard is based 
on program reviews, financial and 
compliance audits, audited financial 
statements, and any other information 
that the Secretary provides. Under this 
standard, the agency is not expected to 
do the work of the Federal government 
in reviewing institutions for compliance 
with their Title IV, HEA program 
responsibilities. Rather, the agency is 
expected to review the information 
provided by the Secretary, determine if 
that information calls into question the 
institution’s compliance with agency 
standards, and take follow-up action as 
appropriate.

Witn regard to the concern raised by 
one commenter about the need for 
quantitatively validated standards, the 
Secretary notes that § 602.23(b)(5) 
requires agencies to have in place a 
program for the systematic evaluation of 
the validity and reliability of its 
standards. In light of the Secretary’s 
decision to eliminate all but the 
statutory language for the required 
standards, this “validity and reliability” 
provision takes on added importance, as 
described in the discussion of the ‘ 
changes to § 602.23.

Finally, with regard to the concern 
about extending the requirement to have 
a standard assessing student 
achievement to institutions whose 
accreditation does not serve Title IV, 
HEA program purposes, the Secretary 
wishes to note that the overriding 
concern of the statute, as expressed in 
section 496(a) of the HEA, is that 
accrediting agency standards must 
contain a measure or measures of 
student achievement. Therefore, it is the 
Secretary’s belief that extending the 
requirement to all agencies, not just 
those whose accreditation serves Title 
IV, HEA pumoses, is warranted.

C h a n ges: Paragraph 602.26(b) 
contains only the statutory language for 
the 12 required standards. Other 
changes to § 602.26 are discussed below.
Section 602.26(b)(13) The Institution’s 
Practice of Making Refunds to Students

C o m m ents: Many commentera 
objected to the inclusion of this 
requirement in the regulations on the 
grounds that section 496(g) of the HEA 
explicitly states that the Secretary may 
not establish standards for accrediting 
agencies that are not required by section 
496. This point was argued by non- 
Federal negotiators during negotiated 
rulemaking as well.

D iscu ssio n : The Secretary has 
carefully reviewed the statutory 
provision on which this requirement 
was based and has also reexamined the 
requirement in light of refund policies 
established in the Student Assistance
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General Provisions, 34 CFR part 668. It 
is the Secretary’s belief that the 
regulatory language contained in 34 CFR 
part 668 is sufficient by itself to ensure 
that an institution’s refund policy meets 
the requirements of the statute. Thus, 
there is no need for a requirement that 
accrediting agencies must have a 
standard that assesses institutions’ 
refund policies.

C hanges: The section has been 
deleted.
Section 602.26(c) Time Limit on 
Correcting Deficiencies

C om m ents: Many commenters 
expressed concern about the proposed 
18-month time limit for institutions to 
come into compliance with an 
accrediting agency’s standards. Some 
argued that in many instances, such as 
when an institution’s financial situation 
is cause for concern, it takes 
considerably longer for an institution to 
come into compliance. Others argued 
that, for some programs, 18 months was 
too long.

Many commenters expressed concern 
about the requirement under 
consideration that accrediting agencies 
would have to take adverse action if 
they determined that an institution was 
unlikely to continue to be able to meet 
agency standards for the foreseeable 
future. This requirement, they argued, 
was totally unrealistic because agencies 
would have no objective basis on which 
to make such a determination.
According to these commenters, the 
requirement would result in a 
determination that was pure conjecture 
on the part of accrediting agencies and 
would leave agencies vulnerable to 
lawsuits. Several commenters expressed 
an opposing view about this 
requirement, however, stating it was 
necessary to protect students who 
attended institutions whose ability to 
continue to provide a quality education 
was clearly questionable.

D iscussion: The Secretary believes 
that some definitive time frame is 
necessary to ensure that institutions and 
programs make serious efforts to 
improve the quality of their offerings 
and to ensure that accrediting agencies 
take adverse actions when institutions 
fail to make those efforts. However, the 
Secretary also recognizes that, because 
of differing lengths of programs, the 18- 
month time frame is unrealistic for all 
types of institutions.

With regard to the provision that 
agencies should be required to take - 
action if it appears that an institution or 
program will be unlikely to continue to 
meet an agency standard, the Secretary 
understands the concerns of 
commenters who opposed the
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requirement. However, because there is 
potential for serious harm to students 
enrolled in an institution or program the 
quality of whose education or training 
appears to be declining, the Secretary 
remains concerned about a marginal 
institution or program that might be 
accredited by an agency despite the 
agency’s very serious concerns about its 
enrollment or financial trends. While 
the Secretary has not added to these 
regulations the specific requirement 
under consideration in the NPRM, the 
Secretary wishes to impress upon 
agencies the importance of the 
requirement, contained in § 602.24(b)(4) 
of these regulations, that they monitor 
institutions and programs throughout 
any accreditation or preaccreditation 
period to ensure that they give prompt 
and serious attention to any degradation 
in an institution’s or program’s ability to 
provide a quality education.

C h a nges: Different time frames for 
corrective action have been 
incorporated for different lengths of 
programs.
Section 602.27 Required Operating 
Procedures

C om m ents: The Secretary received 
many comments about the special 
actions accrediting agencies are required 
to take whenever institutions establish 
new branch campuses. Of particular 
concern to most commenters was the 
apparent inconsistency between the 
definition of “branch campus’* in 
§ 602.2 and the use of that term in this 
section. Also of concern to many 
commenters was the added requirement 
that accrediting agencies must visit 
“additional locations,” which many felt 
went beyond the statute. One 
commenter felt that the required 
submission of a business plan for a new 
branch campus was unwarranted, 
burdensome and costly and had no 
intrinsic value.

The Secretary also received a number 
of comments about the requirement that 
accrediting agencies provide an 
opportunity for public comment about 
an institution’s or program’s 
qualifications for accreditation. Many 
felt this would subvert the accreditation 
process by evoking unjustified 
complaints. Others felt it required the 
agency to hold a public hearing every 
time an institution or program was 
evaluated for accreditation or 
reaccreditation. One commenter held an 
opposing view, however, preferring that 
agencies be required to hold public 
hearings for all accrediting decisions.

Finally, the Secretary received a 
number of suggestions for strengthening 
the various public disclosure 
requirements contained in this section,
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although a few commenters questioned 
the statutory authority for these ' 
requirements.

D iscussion : The branch campus- 
additional location issue has already 
been discussed under the definition of 
“branch campus.”

The Secretary notes that the 
additional information collection 
requirement related to the establishment 
of branch campuses—the submission of 
a business plan—is a statutory 
requirement and cannot be eliminated.

With regard to the issue of public 
comment when an institution or 
program is being considered for 
accreditation, the Secretary believes 
there should be opportunity for such . 
comment but that there need not be a 
public hearing to obtain it. The 
Secretary believes further that an agency 
should be free to determine both the 
manner in which it publicizes that an 
institution is scheduled for review and 
the method it uses to obtain public 
comment.

With regard to the other public 
disclosure issues in this section, the 
Secretary believes that the more open an 
accrediting agency is with regard to its 
policies and practices, as well as the 
individuals involved in its accrediting 
activities, the better it is for the 
consumer. However, the Secretary 
believes it is best left up to the agency 
to determine its actual practice in this 
regard.

C h a nges: The term “branch campus” 
has been redefined, and the phrase 
“additional location” has been deleted 
from this section. The public disclosure 
requirements have been modified to 
clarify that a public hearing is not 
required to obtain public comment on 
an institution’s or program’s application 
for accreditation.
Section 602.28 Due Process for 
Institutions and Programs

C om m ents: O ne commenter expressed 
concern that the proposed regulations 
allowed an accrediting agency to deny 
an institution or program the right to 
appeal in person any adverse 
accrediting action. Another commenter 
noted that the regulations did not 
address the provision in section 496(e) 
of the HEA that prohibits the Secretary 
from recognizing the accreditation of an 
institution unless the institution agrees 
to submit any dispute involving the 
final denial, withdrawal, or termination 
of the institution’s accreditation to 
initial arbitration prior to any other legal 
action. This same commenter felt that 
accrediting agencies should be required 
to adopt an initial arbitration procedure 
for handling disputes involving the loss 
of accreditation.
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D iscussion : With regard to the 
commenter’s concern that institutions 
have the right to appeal an adverse 
action in person, the Secretary believes 
it is best to give agencies the flexibility 
to determine the appropriate procedures 
for appealing adverse actions. As the 
cost to an agency when an institution or 
program appeals an adverse action is 
generally substantial, the Secretary 
believes this approach minimizes the 
cost without causing undue harm to 
institutions that are subject to an 
adverse action.

With respect to the issue of 
arbitration, the Secretary recognizes that 
the statute does not specifically require 
an accrediting agency to agree to 
binding arbitration. However, the 
Secretary anticipates that many 
accrediting agencies will agree to 
arbitration since it significantly limits 
the cost and length of appeals of their 
final decisions. Moreover, if an 
accrediting agency does not agree to 
binding arbitration, an institution will 
be free to appeal a final adverse decision 
by the agency in the federal courts.

C h a n ge: None.
Section 602.29 Notification of 
Accrediting Decisions

C om m ents: The Secretary received 
several comments endorsing the 
addition of a requirement that an 
accrediting agency must notify the 
Secretary and the appropriate State 
postsecondary review entity of any final 
adverse accrediting action at the same 
time the agency notifies the institution 
or program. On another issue, most 
commenters believed it was 
inappropriate to require an accrediting 
agency to notify the Secretary and 
others prior to making a final decision 
that involved the denial or termination 
of accreditation, although some 
supported this provision. Some 
commenters believed that the time 
frame for requiring accrediting agencies 
to make available to the public the 
comments of an institution that loses its 
accreditation was unrealistic. Finally, 
one commenter requested clarification 
as to which agencies should be included 
in the phrase “the appropriate 
accrediting agencies” that an agency 
must notify of its decisions.

D iscu ssio n : As mentioned in the 
NPRM, the Secretary believes that

accrediting agencies should be required 
to notify the Secretary and others at the 
same time they notify an institution or 
program of a final adverse action in 
order to prevent excessive draw-down 
of Federal funds by the institution or 
program. The Secretary appreciates the 
comments received in support of this 
position. With regard to the issue of 
notification before an adverse action is 
final, the Secretary shares the concerns 
of those who support the inclusion of a 
requirement to this effect but agrees 
with those commenters who expressed 
the concern that notification prior to 
final action could cause serious harm to 
institutions that subsequently had the 
adverse action reversed.

With regard to the 60-day time frame 
for obtaining the comments of an 
institution or program that is subject to 
a final adverse action, the Secretary 
believes it is in the best interest of thé 
public to publish as soon as possible the 
reasons why the agency has denied, 
withdrawn, suspended, or terminated 
the accreditation of the institution or 
program. If the institution or program 
chooses not to make its comments about 
that action available to the accrediting 
agency within 60 days, then the 
accrediting agency is free to publish its 
statement of reasons without the 
accompanying statement of the 
institution or program.

With regard to “appropriate 
accrediting agencies,” the Secretary 
believes that accrediting agencies 
should be free to determine which 
agencies should be notified but that, at 
a minimum, an agency should notify all 
recognized agencies that accredit an 
institution, or a program offered by the 
institution, if the agency takes an 
adverse action against the institution or 
one of its programs.

C h a n ges: A requirement has been 
added that accrediting agencies must 
notify the Secretary and others at the 
same time they notify the institution oi' 
program of a final adverse accrediting 
action.
Section 602.30 Regard for Decisions of 
States and Other Accrediting Agencies

C o m m ents: The Secretary received 
many comments opposing the 
requirement that institutional 
accrediting agencies must review their 
accreditation or preaccreditation of an

institution, if a programmatic accrediting 
agency takes adverse action against a 
program offered by the institution. Some 
commenters also expressed opposition 
to the requirement that programmatic 
accrediting agencies had to review an 
accredited program at an institution if 
the institutional accrediting agency took 
adverse action against the institution. 
Many commenters objected to the 
phrase “or should have known” in 
§ 602.30(b).

D iscussion : The Secretary believes 
that all agencies, including those that 
accredit only programs, should be 
required to take into account the 
decisions of States and other accrediting 
agencies when making any accreditation 
or preaccreditation decision involving 
an institution or program. The Secretary 
also believes that there may be 
occasions when a programmatic agency 
is the first agency to discover a serious 
problem that threatens the overall 
ability of the institution to provide a 
quality education. For this reason, the 
Secretary believes it is important for an 
institutional accreditor to review an . 
institution for compliance with its 
accreditation standards if a 
programmatic agency takes adverse 
action against a program offered by the 
institution. The Secretary allows the 
institutional accrediting agency the 
flexibility to determine what an 
appropriate “review” is, however. It 
does not have to be a full on-site review 
of the institution.
. With regard to agencies being 

accountable for actions about which 
they “should have known,” the 
Secretary understands the concerns of 
commenters that agencies could be held 
accountable for knowing about the 
actions of another agency that failed to 
inform other agencies of its adverse 
actions. However, there are instances 
where information about an agency’s 
adverse action against an institution or 
program becomes a matter of public 
record, and the Secretary believes that 
in these instances accrediting agencies 
should not be absolved from their 
responsibility to review the institution 
simply because another entity failed to 
notify them.

C h a n ges: None.
(FR Doc. 94-10147 Filed 4 -2 8 -9 4 ; 8:45 am)
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DEPARTMENT OF EDUCATION

34 CFR Part 668
RIN 1840-AC09

Student Assistance General Provisions

AGENCY: Department of Education. 
ACTION: Interim final regulations with 
invitation for comment.

SUMMARY: On December 20,1993, the 
President signed the Higher Education 
Technical Amendments of 1993. These 
interim final regulations implement 
certain provisions of the technical 
amendments relating to the 
determination of institutional cohort 
default rates in the Federal Family 
Education Loan program. The Secretary 
invites comments on these regulations. 
DATES: Effective date: These regulations 
take effect either 45 days after 
publication in the F e d e ra l R e g is te r  or 
later if Congress takes certain 
adjournments, with the exception of 
§ 668.17 (f) and (hrwhich will become 
effective after the information collection 
requirements contained in this section 
have been submitted by the Department 
of Education and approved by the Office 
of Management and Budget under the 
Paperwork Reduction Act of 1980. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
F ed era l R egister. Comments on these 
interim final regulations must be 

. received on or before June 13,1994. 
ADDRESSES: All comments concerning 
these regulations should be addressed to 
Pamela A. Moran, Acting Chief, Loans 
Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, U S. Department of 
Education, 400 Maryland Avenue, SW. 
(room 4310, ROB-3), Washington, DC 
20202-5449.
FOR FURTHER INFORMATION CONTACT:
Doug Laine, Program Specialist, Loans 
Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, U.S. Department of 
Education, 400 Maryland Avenue, SW. 
(room 4310, ROB-3), Washington, DC. 
20202-5449. Telephone (202) 708-8242. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877—8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section 
2(c)(55) of Public Law 103-208 
amended section 435 of the Higher 
Education Act of 1965, as amended

(HEA), 20 U.S.C. 1085. This section 
modified the process governing 
institutions’ appeals of their cohort 
default rates based on allegations of 
improper loan servicing and collection.

In a F e d e ra l R eg ister Notice 
published March 22,1994, 59 FR 13606, 
the Secretary requested comments on 
the procedures that should be 
established to implement the statutory 
amendments.

The Secretary indicated in the Notice 
that he intended to issue regulations 
establishing procedures for schools to 
appeal their default rates based on 
allegations of improper loan servicing or 
collection. The notice solicited public 
help in developing those procedures. 
The Secretary invited public comment 
on any aspect of implementing the 
statute, but in particular, the Secretary 
solicited comments on the following 
issues:

1. What procedures should the 
Secretary use in determining whether to 
exclude from the calculation of cohort 
default rates loans, the inclusion of 
which due to improper servicing or 
collection, would result in an inaccurate 
or incomplete calculation of a school’s 
cohort default rate?

2. What procedures should be used 
for sampling of loan servicing and 
collection records?

3. What procedures should the 
Secretary provide for schools to review 
the information provided by the 
guaranty agencies to the Secretary for 
use in determining cohort default rates 
prior to calculation of the final rates?

The Secretary received 54 comments 
in response to the request for comments. 
Many of the comments are reflected in 
these rules. The Secretary’s response to 
the suggestions made by the ^ 
commenters that were not accepted is 
provided after the following discussion 
of the procedures established by these 
rules.
A p p eals B ased  on A llegatio n s o f  
Im p ro p er L o an  S erv ic in g

Public Law 103-208 added section 
435(a)(3) to the HEA to specifically 
provide certain institutions with an 
opportunity to appeal the calculation of 
their cohort default rates on the basis of 
allegations of improper loan servicing or 
collection. In particular, this 
opportunity will be available to 
institutions that: (1) Are subject to loss 
of eligibility for the FFEL Program 
under section 435(a)(2) of the HEA; (2) 
are subject to loss of eligibility for the 
Federal Supplemental Loans for 
Students (SLS) Program under section 
428A(a)(2) of the HEA; or (3) have 
cohort default rates that equal or exceed 
20 percent for the most recent year for

which data are available. The statute 
requires the Secretary to take steps to 
ensure that these institutions have 
access to a representative sample of 
relevant loan servicing and collection 
records for a reasonable period of time, 
not to exceed 30 calendar days. Upon 
completion of the appeal, the Secretary 
will reduce an institution’s cohort 
default rate to reflect the percentage of 
defaulted loans in the sample that are 
required to be excluded under section 
435(m)(l)(B) of the HEA.

Public Law 103—208 also amended 
section 435(m)(l)(B) of the HEA to 
clearly provide that the Secretary would 
consider allegations of improper loan 
servicing or collection only in 
considering appeals of cohort default 
rate determinations filed by institutions. 
This change was made in response to 
certain court rulings which suggested 
that the Secretary was required to 
determine whether loans were properly 
serviced prior to making initial 
determinations of and releasing cohort 
default rates. Section 435(m)(l)(B) of the 
HEA now provides that, in considering 
appeals of cohort default rates under 
section 435(a)(3) of the HEA, the 
Secretary should exclude any loans 
which, due to improper servicing or 
collection, would, as demonstrated by 
the evidence submitted in support of the 
institution’s timely appeal to the 
Secretary, result in an inaccurate or 
incomplete calculation of the cohort 
default rate.

These regulations establish the 
procedures for implementing the appeal 
process provided by sections 435(a)(3) 
and 435(m)(l)(B) of the HEA. The 
regulations specify that an institution 
which is subject to the loss of 
participation in the FFEL program 
because of default rates equal to or in 
excess of 25 percent for the three most 
recent years for which rates are 
calculated or which has a cohort default 
rate which equals or exceeds 20 percent 
may appeal the calculation of the rate 
based on allegations of improper loan 
servicing or collection. These 
regulations do not specifically include 
institutions that are subject to the loss 
of participation in the Federal SLS 
Program because that program has been 
repealed by Congress effective July 1, 
1994. See Public Law 103-66, section 
4047(b) and (d). These regulations 
replace the former regulatory provision 
which related to the loss of SLS 
participation because that subsection 
becomes moot on the elimination of the 
SLS program. However, an institution 
that is currently subject to a loss of 
participation in the SLS program will 
have the opportunity to pursue an 
appeal under these procedures.



Federal Register / Vol. 59, No. 82 / Friday, April 29, 1994 / Rules and Regulations 22279

Under these regulations, once an 
institution receives notice from the 
Secretary that its cohort default rate or 
rates exceed the levels specified in 
section 435(a)(3) of the HEA, the 
institution will have 10 working days to 
initiate an appeal of the rate based on 
allegations of improper loan servicing or 
collection. The Secretary’s default rate 
notification to the institution will 
include a list of all borrowers included 
in the calculation of the cohort default 
rate. To initiate an appeal, the 
institution must include the list of 
borrowers in its notification to the 
guaranty agencies that it is appealing 
the calculation of the cohort default rate 
based on allegations of improper loan 
servicing or collection.

Once the guaranty agency receives the 
institution’s appeal, it must provide the 
institution with the loan servicing or 
collection records for a representative 
sample of the loans insured by the 
guaranty agency and included in the 
institution’s cohort default rate. The 
sample must be identified by the 
guaranty agency and the universe 
estimate derived from the sample results 
must be acceptable at a 95 percent 
confidence level with a plus or minus 
5 percent confidence interval. In some 
cases, the result may be that servicing 
and collection records for all the loans 
guaranteed by the agency and included 
in the institution’s default rate will be 
sent to the institution. Once the sample 
is identified, the guaranty agency must 
send the loan servicing and collection 
records to the institution within 15 
working days of receiving the 
institution’s request. The guaranty 
agency’s response to the institution 
must also include a list of certain dates 
that will assist the institution in 
reviewing the records and the 
Department in resolving the appeal. An 
agency may charge the institution a 
reasonable fee for copying and 
production of the records, not to exceed 
$10 per borrower file. The Secretary will 
charge a similar fee in response to a 
request for records maintained by the 
Department on behalf of the Higher 
Education Assistance Foundation.

After receiving the records from the 
guaranty agency, the institution has 30 
calendar days to file its appeal with the 
Secretary. The regulations identify the 
material that must be submitted by the 
institution. The Secretary will review 
the appeal and issue a decision. The 
Secretary will assume that the records 
maintained by the guaranty agency in 
the normal course of business in the 
FFEL Program are correct unless the 
institution provides substantial 
evidence to the contrary. If the Secretary 
finds that the evidence submitted by the

institution shows that some of the loans 
included in the sample of loans should 
be excluded from calculation of the 
cohort default rate, the Secretary will 
adjust the institution’s cohort default 
rate to reflect the percentage of 
defaulted loans that should be excluded. 
The Secretary will use a statistically 
valid methodology to determine the 
estimate of the number of loans that 
should be excluded from the calculation 
of the cohort default rate and the 
confidence interval of the estimate. In 
determining the exact methodology, the 
Secretary will need to consider the 
number of loans in the sample, the 
number of guaranty agencies involved 
and other appropriate factors. The 
Secretary will notify the institution, in 
writing, of his decision on the appeal.

Section 435(m)(l)(B) of the HEA 
includes two prerequisites for exclusion 
of a loan from the cohort default rate 
calculation. Under the law, the 
institution must prove both (1) that the 
loans were serviced or collected 
improperly and (2) that the improper 
loan servicing and collection caused the 
student loan default. If either of these 
two requirements is not proven, the loan 
will not be excluded from the cohort 
default rate calculation.

These regulations reflect the 
Secretary’s view, based on consideration 
of past appeals of cohort default rate 
determinations that, for purposes of a 
cohort default rate appeal, a loan is 
considered to have been serviced or 
collected improperly only if, under 
applicable rules, the Department would 
decline to pay reinsurance on the 
principal of the loan by reason of the 
improper servicing or Collection. The 
HEA does not define the term 
“improper servicing or collection” used 
in section 435(m). Therefore, to 
determine what constitutes improper 
loan servicing and collection, die 
Secretary looks to its due diligence 
regulations, its published policies such 
as Appendix D to 34 CFR part 682 and 
other applicable policies and practices. 
There is no indication that the 1993 
amendments to section 435(m) were 
intended to establish new concepts 
regarding what does and does not 
constitute improper loan servicing and 
collection. For that reason, the Secretary 
construes section 435(m) by reference to 
concepts developed over a period of 
years in the administration of the FFEL 
Program.

Section 435(m) of the HEA also 
specifies that a loan which has been 
subject to improper servicing or 
collection is excluded from calculation 
of the cohort default rate only if the 
default on the loan was “due to” 
improper servicing or collection and

results in an inaccurate or incomplete 
calculation of the cohort default rate. 
The statute does not explain how 
improper servicing or collection could 
cause a cohort default rate to be 
inaccurate or incomplete. In A tlanta  
C ollege o f  M edical a n d  D ental C areers, 
In c. v. R iley, 987 F.2d 821, 830 (D.C. Cir. 
1993), however, the Court of Appeals 
assumed that a cohort default rate 
would be inaccurate or incomplete if it 
contained loans which defaulted due to 
improper servicing or collection. The 
Secretary considers that interpretation 
to be reasonable. The Court of Appeals 
in A tlanta C ollege also concluded that 
the type of causal link between 
improper servicing and default on a 
loan is properly left to the Secretary.
The Secretary believes that a stringent 
showing of default causation is 
appropriate. Section 435(m) of the HEA 
does not include any general 
“causation” challenge that would 
permit an institution to appeal the 
calculation of its default rates on the 
basis that its students defaulted for 
reasons beyond the institution’s control. 
Moreover, Congress set tight constraints 
on the time periods for challenges to the 
calculation of the cohort default rates 
and clearly did not contemplate a time- 
consuming, heavily burdensome process 
for determining default causation.

Based on these factors, the Secretary 
has determined that section 435(m) 
should be interpreted to allow only a 
limited loan servicing challenge. 
Accordingly, these regulations reflect 
the Secretary’s determination that, for 
purposes of the calculation of a cohort 
default »rate, improper servicing or 
collection is considered to have caused 
a default only if the improper servicing 
or Collection resulted in a lack of 
notification to the borrower that he or 
she must begin repaying the loan. The 
Secretary believes that once the 
borrower has been informed of the 
obligation to repay the loan, the 
institution cannot show that a resulting 
default was due to the alleged improper 
servicing. The position reflected in 
these regulations has its genesis in 
certain decisions of the Secretary which 
resolved appeals of cohort default rate 
determinations on a case-by-case basis. 
Case-by-case adjudication is a 
permissible approach to decision 
making under applicable law. See NLRB  
v. B ell A ero sp a ce C orp ., 416 U.S. 267, 
294 (1974). However, the Secretary’s 
adjudications resolving individual 
appeals have not established rules of 
general applicability. As explained in 
more detail in the comment and 
response section of this document, the 
Secretary has considered a variety of
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proposed standards for adjudication of 
appeals based on allegations of 
improper servicing and collection. Some 
of these approaches would arguably 
broaden the appeal standard for 
institutions, while others reflect a more 
narrow scope than is reflected in the 
Secretary’s adjudications to date. After 
careful consideration of these 
alternatives, the Secretary concludes 
that the general construction of section 
435(m) of the HEA reflected in his most 
recent appeal decisions faithfully 
implements Congressional intent and 
fairly balances the rights of all those 
affected by those decisions. The 
Secretary particularly invites comments 
as to whether there are other types of 
improper servicing that should be 
considered to have “caused” a default 
for purposes of calculation of a cohort 
default rate and the rationale for any 
such suggestion. Review of cohort 
default rate information.

Public Law 103-208 also amended 
section 435(m)(l)(A) of the HEA to 
provide, effective October 1,1994, that 
institutions will have an opportunity to 
review and correct errors in the 
information provided by the guaranty 
agencies to the Secretary for use in 
calculating cohort default rates. These 
regulations add paragraph (h) to 
§ 668.17 to establish procedures for this 
review.

Under the regulations, the,Secretary 
will provide each institution which has 
a draft default rate equal to or in excess 
of 20 percent with a copy of the records 
provided by each guaranty agency in 
regard to loans made to borrowers for 
attendance at the institution which were 
insured by that guaranty agency. 
Institutions with draft default rates 
under 20 percent may request copies of 
the records. These records will be 
accompanied by a notice indicating the 
institution’s draft default rate. This draft 
default rate will not be considered a 
final agency decision and will not be 
otherwise voluntarily released by the 
Secretary.

After receiving the information from 
the Secretary, the institution will have 
30 calendar days to review the 
information and notify, in writing, the 
appropriate guaranty agency of any 
information included in the cohort 
default rate which it believes is 
incorrect. The institution should also 
send the agency any evidence which it 
believes supports its contention that the 
information provided by the guaranty 
agency to the Secretary is inaccurate. . 
The guaranty agency shall review the 
institution’s challenge and respond 
within 30 calendar days. If the guaranty 
agency agrees with the institution, the 
information used to calculate the cohort

default rate will be adjusted prior to the 
release of the official cohort default 
rates. If the guaranty agency does not 
confirm the error alleged by the 
institution, the institution may use the 
data provided by the guaranty agency as 
part of an appeal of the calculation of 
the default rate based on the allegedly 
erroneous data after the rates are 
released.

The Secretary intends to continue his 
practice of allowing institutions with a 
cohort default rate equal to or in excess 
of 20 percent for the most recent year for 
which rates have been calculated to 
challenge the calculation of the rate 
based on allegations that erroneous data 
were included in the calculation. 
However, all institutions must satisfy 
the time deadlines for filing challenges 
under the regulations.

The Secretary believes that section 
435 only provides an opportunity for 
the institution to review and correct, 
errors in the information provided to the 
Secretary by the guaranty agency. The 
statute does not contemplate that all 
allegations of error will be resolved 
prior to release of the final default rates. 
The regulations, therefore, allow an 
institution to appeal the calculation of 
a cohort default rate based solely on 
allegations of erroneous data. However, 
to ensure that appeals can be decided on 
a timely basis, the regulations provide 
that an institution can only base an 
appeal on allegations that were raised to 
the guaranty agency during the review 
of the draft cohort default rate. The 
Secretary believes, that this process will 
benefit the institutions, guaranty 
agencies and the public by shortening 
delays that have been experienced in 
the appeal process and will result in 
more timely decisions.
Effect on Pending Default Rates

The Secretary received a number of 
comments regarding the effect of the 
changes to section 435(a)(3) and (m) on 
the current official cohort default rates. 
As the Secretary noted in the Federal 
Register notice, Public Law 103—208 
does not specifically provide for 
reopening prior final determinations. 
However, the Secretary has been 
convinced by the commenters to allow 
institutions to challenge their current 
cohort default rates on the basis of 
allegations of improper loan servicing or 
collection. Accordingly, the regulation 
allows institutions identified in section 
435(a)(3) of the HEA to file an appeal of 
the current cohort default rates based on 
allegations of improper loan servicing. 
Thus, institutions with cohort default 
rates equal to or in excess of 20 percent 
for fiscal year 1991 (including 
institutions subject to the loss of SLS

participation based on a fiscal year 1991 
cohort default rate in excess of 30 
percent) may challenge the 1991 cohort 
default rate. Similarly, institutions 
which are subject to the loss of FFEL 
program participation based on cohort 
default rates for fiscal years 1989,1990 
and 1991 may challenge those rates. The 
regulation specifies that the time limits 
for challenging these rates will begin on 
the date that the regulations become 
effective. The Secretary intends to notify 
institutions of the effective date of these 
regulations once that date is 
determined. The prior default rates will 
be considered effective until the appeal 
process is completed and a new rate 
issued.

The Secretary notes that cohort 
default rates for fiscal year 1992 will be 
issued during the summer of 1994. 
Institutions which are interested in 
challenging their current cohort default 
rates may want to wait until after the 
new rates are issued. An institution 
with a cohort default rate in excess of 
one of the threshold levels for fiscal year 
1991 may find that its fiscal year 1992 
cohort default rate is below the 
threshold and that the institution is no 
longer subject to sanctions based on 
excessive cohort default fates. Thus, an 
institution may want to consider 
whether filing a challenge of the current 
default rates is worth the time, expense 
and resources needed to prepare and 
submit an appeal of a rate that may soon 
be irrelevant. The Secretary also notes 
that the regulations provide that once an 
institution has challenged a cohort 
default rate for a particular year and 
received a final decision from the 
Secretary, that decision is binding in 
any future challenge to the default rate 
filed by the institution.
Analysis of Comments and Responses

Comment: The commenters provided 
a number of different definitions of the 
term “improper servicing or collection” 
of a loan. A number of respondents to 
the request for comments suggested that 
the Secretary should remove from the 
calculation of the cohort default rate any 
loan that was not serviced in strict 
compliance with the Department’s due 
diligence requirements in 34 CFR 
682.411. Some commenters suggested 
that a loan on which a default claim has 
been paid should be considered 
properly serviced or collected on the 
grounds that a claim would not have 
been paid if servicing was not proper. 
Other commenters suggested that the 
Secretary should consider a lender’s 
failure to grant a deferment to be 
improper loan servicing or collection. 
Some commenters also suggested that 
guaranty agency collection efforts
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should be considered in evaluating 
whether improper servicing or 
collection has occurred.

R esp o n se: The Secretary’s view of the 
satutory term “improper servicing or 
collection” is discussed earlier in this 
document. The Secretary does not agree 
with the suggestion that Congress 
intended to establish a new standard for 
proper servicing or collection. Instead, 
the Secretary believes it is appropriate 
to rely on the concepts and 
requirements developed and applied by 
the Department over the years. The 
requirements in §682.411 are designed 
to ensure that lenders and guaranty 
agencies that are requesting Federal 
benefits meet certain standards in 
collection as a requirement for receiving 
those benefits. These requirements have 
never been intended to set forth 
standards which if not followed in their 
entirety provide an excuse for borrowers 
to refuse to repay their loans. Similarly, 
they are not intended to provide 
protection for institutions that fail to 
meet the statutory requirements for 
continued participation in the loan 
programs. Congress has determined that 
the institutions bear a significant 
responsibility for defaults in the FFEL 
program. The Secretary does not believe 
that a lender's failure to strictly satisfy 
the requirements for Federal benefits 
should excuse the institution from the 
statutory consequences of its high 
default rate.

The Secretary also does not agree that 
it would be appropriate to assume that 
all claims which have been paid as - 
defaults have been properly serviced or 
collected. While failure to pay a default 
claim may be based on a finding of 
improper servicing or collection, 
payment of a default claim is not 
absolute proof of compliance with the 
Secretary’s requirements. Accordingly, 
institutions should have the opportunity 
to review servicing and collection 
records relating to these loans.

In regard to tne issue of a lender’s 
failure to respond to deferment requests, 
the Secretary notes that he has 
consistently treated deferment errors as 
“erroneous data” in adjudicating 
appeals of cohort default rate 
determinations. This treatment benefits 
the appealing institution since a 
determination that erroneous data was 
reported results in the affected loan 
being removed from the calculation of 
defaulted loans (the numerator), but it 
remains in the calculation of loans in 
repayment (the denominator). In 
contrast, loans which are excluded from 
the calculation of the cohort default rate 
based on improper servicing or 
collection are excluded from both the 
numerator and the denominator. The
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Secretary does not believe there is any • 
reason to change his treatment of 
deferment errors.

Finally, the Secretary notes that 
guaranty agency servicing is not 
relevant to the default rate calculation.
A guaranty agency does not begin to 
service a loan until it has already 
defaulted and, thus, its servicing does 
not affect the institution’s cohort default 
rate.

C om m ent: Some commenters 
proposed that the Secretary remove 
from the calculation of the cohort 
default rate loans on which the lender 
did not request preclaims assistance 
from the guaranty agency or on which 
the agency did not provide notice of the 
request to the institution.

R espo nse: A lender’s failure to request 
preclaims assistance could, in certain 
circumstances, be considered improper 
servicing or collection if it would result 
in the loss of reinsurance on the 
principal of the loan based on the 
applicable rules and policies and if the 
borrower defaulted due to lack of 
notification that the time for repayment 
had begun.

C om m ent: Some commenters 
suggested that an institution should 
remain eligible to participate in the 
FFEL program dining the appeal 
process. ^

R espo nse: As provided in current 
regulations, an eligible institution that 
files and pursues an appeal in 
accordance with the regulatory 
requirements will be able to continue to 
participate in the FFELP until and 
unless the Secretary issues a decision 
determining that the institution’s cohort 
default rates remain above the threshold 
limits.

C om m ent: Some commenters urged 
the Secretary to allow all institutions to 
challenge their default rates on the basis 
of improper servicing or collection.

R esp o n se: Section 435(a)(3) 
specifically allows only institutions 
with cohort default rates above certain 
threshold levels to challenge their rate 
based on allegations of improper loan 
servicing. The Secretary believes that 
this limitation was intentional and 
reasonable in fight of the significant 
burdens placed on guaranty agencies 
and the Secretary in reviewing 
challenges based on allegations of 
improper loan servicing or collection.

C om m ent: Some commenters urged 
the Secretary to require institutions to 
provide evidence of improper loan 
servicing prior to requesting access to 
loan servicing records.

R esp o n se: The HEA does not require 
institutions to provide evidence of 
improper loan servicing or collection
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prior to fifing a challenge of its cohort 
default rates.

C om m ent: Some commenters 
requested that institutions be required 
to submit a complete appeal before the 
guaranty agency is required to meet the 
time deadlines required by the 
regulations.

R esp o n se: These comments were 
based on the assumption by the 
commenters that the institution would 
be required to submit evidence of 
improper loan servicing before the 
guaranty agency would be required to 
respond to the institution’s appeal. 
Under these regulations, the institution 
will only need to notify the guaranty 
agency that it is appealing the 
calculation of the cohort default rate 
and provide a copy of the fist of 
borrowers included in the calculation of 
the rate. Accordingly, the Secretary 
believes it is unlikely that an institution 
will not submit a complete notification 
to the guaranty agency. However, an 
institution which does not submit the 
notice and fist to the guaranty agency as 
required by the regulation may be 
barred from pursuing an appeal.

C om m ent: Some commenters 
suggested that loans serviced by lenders 
or servicers who have been designated 
as exceptional performers under section 
4281 of the HEA should not be included 
in any loans reviewed for improper 
servicing or collection on the ground 
that these loans are presumed to be 
serviced or collected properly.

R esp o n se: The Secretary does not 
believe that it is appropriate to exclude 
loans serviced by exceptional 
performers from the process for 
determining appeals based on . 
allegations of improper servicing or 
collection. The exceptional performer 
designation is related only to the 
lender’s receipt of payments from the 
guaranty agency. It should not be used 
to limit the institution’s opportunity to 
challenge the calculation of its cohort 
default rate.

C om m ent: A number of commenters 
urged the Secretary to provide 
institutions more time to complete and 
submit appeals to the guaranty agencies 
and the Secretary.

R esp o n se: The Secretary believes that 
the regulations provide sufficient time 
for an institution to complete and 
submit appeals. The Secretary believes 
that the regulations are consistent with 
the tight time constraints on the time 
period for appeals included in the HEA.

C om m ent: Some commenters 
recommended that the Secretary 
consider the quality of education 
provided by an institution in 
determining whether an institution
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should be sanctioned based on its 
excessive default rates.

R esp o n se: The statute sets forth 
specific grounds for challenges to an 
institution’s cohort default rates. The 
quality of education is not included as 
a basis for appeal of a default rate based 
on allegations of improper loan 
servicing or collection. The Secretary 
notes, however, that institutions which 
are subject to the loss of FFEL Program 
participation under section 435(a)(2) of 
the HEA may appeal on the grounds of 
exceptional mitigating circumstances as 
defined by the Secretary’s regulations.

C o m m ent: Some commenters 
recommended that the Secretary grant 
an institution’s appeal if the guaranty 
agency does not provide the servicing 
and collection records within the time 
set forth in the regulations.

R esp o n se: The Secretary does not 
believe it is appropriate to automatically 
grant an institution’s appeal if the 
guaranty agency misses a deadline to 
provide records to the institution. In 
most cases, the institution continues to 
participate in the program and is not 
harmed by a short delay. The Secretary 
believes that the guaranty agencies must 
take appropriate steps to provide 
records within the regulatory time 
frames. However, in appropriate cases, 
the Secretary may consider taking action 
to levy a financial penalty or limit, 
suspend or terminate a guaranty 
agency’s participation in the FFEL 
program based on violations of the 
regulatory time frames.

C om m ent: One commenter 
recommended that loans which have 
been improperly serviced or collected 
be removed only from the numerator of 
the calculation of the cohort default rate 
but not from the denominator.

R esp o n se: The Secretary construes 
section 435(a)(3) to require that loans 
which are determined to have defaulted 
due to improper loan servicing or 
collection be “exclude [dl” from the 
calculation of the cohort default rate 
entirely.
Executive Order 12866

The contents of this final rule have 
been reviewed in accordance with 
Executive Order 12866. Under the terms 
of the order, the Secretary has assessed 
the potential costs and benefits of the 
procedures in this rule.

The potential costs associated with 
the contents of this rule are those 
resulting from statutory requirements 
and those determined by the Secretary 
to be necessary for administering the 
FFEL program effectively and 
efficiently. In assessing the potential 
costs of these procedures, the Secretary

has determined that the benefits of these 
procedures justify the costs.

The Secretary has also determined 
that the contents of this rule do not 
Unduly interfere with State, local and 
tribal governments in the exercise of 
their governmental functions.

The contents of this rule are 
consistent with the requirements of the 
HEA and promote the President’s 
priorities.

Sections 668.17 (f) and (h) contain 
information collection requirements. As 
required by the Paperwork Reduction 
Act of 1980, the Department of 
Education will submit a copy of these 
sections to the Office of Management 
and Budget (OMB) for its review. These 
regulations affect institutions of higher 
education and guaranty agencies that 
participate in the Federal Family 
Education Loan Program. The Secretary 
needs the information to properly 
administer certain aspects of that 
program. The collection and reporting 
burden for the 300 institutions which 
challenge the calculation of their cohort 
default rates under these provisions is 
expected to increase by 15,600 hours. 
The collection and reporting burden for 
the 46 guaranty agencies which must 
respond to the institutions’ requests 
under these regulations is expected to 
increase by 2,576 hours.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, Room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok. Comments 
on the burden estimate must be received 
on or before May 31,1994.
In v ita tio n  to  C om m ent

The Secretary recognizes that many 
participants in the FFEL program have 
an interest in these procedural rules. In 
light of that interest, the Secretary is 
requesting comment on these rules. The 
Secretary will consider any comments 
received within the designated 
comment period in determining 
whether to make any changes in these 
rules. After reviewing any comments 
received during the comment period, 
the Secretary will publish changes to 
the regulation or will publish a notice 
in the F e d e ra l R eg ister indicating that 
no further changes will be made.
W a iv e r o f  R u lem ak in g

It is the practice of the Secretary to 
offer interested parties an opportunity to 
comment on proposed regulations. 
However, the Secretary has determined 
that the public interest requires the

immediate issuance of this interim final 
rule.

Under the Administrative Procedure 
Act, 5 U.S.C. section 551, et seq ., 
procedural amendments to regulations 
do not require prior public notice and 
an opportunity for public comment. The 
changes being made by this rule do not 
affect the substantive requirements or 
the underlying laws or rules; nor do 
they modify or revoke existing rights or 
obligations, or create new ones.- These 
regulations merely establish procedures 
to implement the requirements of 
sections 435(a)(3) and 435(m)(l)(B) of 
the HEA. Therefore, public comment is 
not required under 5 U.S.C. 553(b)(A).

In addition, the Secretary has 
determined that notice and comment is 
impracticable, unnecessary and contrary 
to the public interest. The procedures 
included in these rules are needed to 
adjudicate appeals from the initial 
determinations of cohort default rates 
for institutions. The Secretary is 
required by section 435(m)(4) of the 
HEA to publish cohort default rates for 
each institution for which a rate is 
calculated at least every fiscal year. The 
cohort default rates to be released for 
the current fiscal year are currently 
scheduled to be released during the 
summer of 1994. For the appeal 
procedures to be in place prior to the 
release of the default rates, the 
procedures must be published by May 1, 
1994. Moreover, the Secretary invited 
public comment on what the procedures 
should be and received and considered 
the comments received in preparing this 
interim final rule. Accordingly, the 
Secretary has determined that public 
comment on this interim final rule is 
not required under 5 U.S.C. 553(b)(B).
List of Subjects in 34 CFR Part 668

Administrative practice and 
procedure, Colleges and universities, 
Consumer protection, Education, Grant 
programs-educatión, Loan programs- 
education, Reporting and recordkeeping 
requirements, Student aid.
(Catalog of Federal Domestic Assistance 
Number 84.032, Federal Family Education 
Loan Program.)

Dated: April 21,1994.
Richard W. Riley,
Secretary o f  Education.

The Secretary amends part 668 of title 
34 of the Code of Federal Regulations as 
follows:

The authority citation for part 668 
continues to read as follows:

Authority: 20 U.S.C. 1085 ,1088 ,1091 , 
1 0 9 2 ,1 0 9 4 ,1099c and 1141, unless 
otherwise noted.
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1. Section 668.17 is amended by 
adding paragraphs (f), (g) and (h) as 
follows:

§ 668.17 Default reduction measures.
*  *  it it it

(f) A p p ea l b a sed  on a llegations o f  
im p ro p er loa n  serv icin g  o r co llection— 
(1) G eneral. An institution that is 
subject to loss of participation in the 
FFEL programs under paragraph (a)(1) 
of this section or has been notified by 
the Secretary that its cohort default rate 
equals or exceeds 20 percent for the 
most recent year for which data are 
available may include in its appeal of 
that loss or rate a challenge based on 
allegations of improper loan servicing or 
collection. This challenge may be raised 
in addition to other challenges 
permitted under this section.

(2) S ta n d a rd  o f review . An appeal 
based on allegations of improper loan 
servicing or collection must be 
submitted to the Secretary in 
accordance with the requirements of 
this paragraph. The Secretary excludes 
any loans from the cohort default rate 
calculation which, due to improper 
servicing or collection, would, as 
demonstrated by the evidence submitted 
in support of the institution’s complete 
and timely appeal to the Secretary, 
result in an inaccurate or incomplete 
calculation of the cohort default rate.

(3) P ro ced u res, (i) The following 
procedures apply to appeals from cohort 
default rates issued by the Secretary 
during Federal fiscal year 1994 and 
subsequent years. Upon receiving notice 
from the Secretary that the institution’s 
cohort default rate exceeds the 
thresholds specified in paragraph (c)(2) 
of this section or that its most recent 
cohort default rate equals or exceeds 20 
percent, the institution may appeal the 
calculation of the cohort default rate 
based on allegations of improper loan 
servicing or collection. The Secretary’s 
notice includes a list of all borrowers 
included in the calculation of the 
institution’s cohort default rate.

(ii) To initiate an appeal under this 
paragraph, the institution must notify, 
in writing, each guaranty agency that 
guaranteed loans included in the 
institution’s cohort default rate that it is 
appealing the calculation of the cohort 
default rate. The notification must be 
received by the guaranty agency within 
10 working days of the date the 
institution received the Secretary’s 
notification. The institution’s 
notification to the guaranty agency must 
include a copy of the list of students 
provided by the Secretary to the 
institution.

(iii) Within 15 working days of 
receiving the notification from the

institution, the guaranty agency must 
provide the institution with a 
representative sample of the loan 
servicing and collection records relating 
to borrowers whose loans were 
guaranteed by the guaranty agency and 
that were included as defaulted loans in 
the calculation of the institution’s 
cohort default rate. In selecting the 
representative sample of records, the 
guaranty agency must use the following 
procedures:

(A) The guaranty agency shall list in 
social security number order all loans 
made to borrowers for attendance at the 
institution and guaranteed by the 
guaranty agency and included as 
defaulted loans in the calculation of the 
cohort default rate which is being 
challenged by the institution.

(B) From the population of loans 
identified by the guaranty agency, the 
guaranty agency shall identify a sample 
of the loans. The sample must be of a 
size such that the universe estimate 
derived from the sample is acceptable at 
a 95 percent confidence level with a 
plus or minus 5 percent confidence 
interval. The sampling procedure must 
result in a determination of the number 
of loans that should be excluded from 
the calculation of the cohort default rate 
under this paragraph.

(C) Once the sample of loans has been 
established, the guaranty agency shall 
provide a copy of all servicing and 
collection records relating to each loan 
in the sample to the institution in hard 
copy format unless the guaranty agency 
and institution agree that all or some of 
the records can be provided in another 
format.

(D) The guaranty agency may charge 
the institution a reasonable fee for 
copying and providing the documents, 
not to exceed $10 per borrower file.

(E) After compiling the servicing and 
collection records for the loans in the 
sample, the guaranty agency shall send 
the records, à list of the loans included 
in the sample, and a description of how 
the sample was chosen to the 
institution. The guaranty agency shall 
also send a copy of the list of the loans 
included in the sample and the 
description of how the sample was 
chosen to the Secretary at the same time 
the material is sent to the institution.
The list of loans included in the sample 
must include the following information:

(1) The loans included in the sample 
listed in order by social security 
number;

(2) For each loan listed, the last date 
of attendance, the date entered 

¿repayment, the date of the first payment 
missed by the borrower and the default 
date listed in the guaranty agency’s 
records.

(iv) After receiving the relevant loan 
servicing and collection records from all 
of the guaranty agencies that insured 
loans which are included in the cohort 
default rate calculation, the institution 
has 30 calendar days to file its appeal 
with the Secretary. An appeal is 
considered filed when it is received by 
the Secretary. If the institution is also 
fifing an appeal under paragraph
(d)(l)(i) of this section, the institution 
may delay submitting its appeal under 
this paragraph until the appeal under 
paragraph (d)(l)(i) is submitted to the 
Secretary. As part of the appeal, the 
institution must submit the following 
information to the Secretary:

(A) A fist of the loans which the 
institution alleges would, due to 
improper loan servicing or collection, 
result in an inaccurate or incomplete 
calculation of the cohort default rate.

(B) Copies of all of the loan servicing 
or collection records and any other 
evidence relating to a loan that the 
institution believes has been subject to 
improper servicing or collection. The 
records must be in hard copy or 
microfiche format.

(C) An explanation of how the alleged 
improper servicing or collection 
resulted in an inaccurate or incomplete 
calculation of the cohort default rate.

(D) A summary of the institution’s 
appeal, fisting the number of loans 
insured by each guaranty agency that 
were included in the calculation of the 
institution’s cohort default rate, and the 
number of loans that would be excluded 
from the calculation of that rate by 
application of the results of the review 
of the sample of loans provided to the 
institution to the population of loans for 
each guaranty agency.

(E) A certification oy an authorized 
official of the institution that all 
information provided by the institution 
in the appeal is true and correct.

(v) The Secretary or his designee 
reviews the information submitted by 
the institution and issues a decision.

(A) In making a decision under this 
paragraph the Secretary presumes that 
the information provided by the 
guaranty agency is correct unless the 
institution provides substantial 
evidence showing that the information 
maintained by the guaranty agency is 
not correct.

(B) If the Secretary finds that the 
evidence presented by the institution 
shows that some of the loans included 
in the sample of loan records reviewed 
by the institution should be excluded 
from calculation of the cohort default 
rate under paragraph (f)(2) of this 
section, the Secretary reduces the 
institution’s cohort default rate, in 
accordance with a statistically valid
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methodology, to reflect the percentage 
of defaulted loans in the sample that 
should be excluded.

(vi) The Secretary notifies the 
institution, in writing, of the decision.

(vii) An institution may not seek 
judicial review of the Secretary’s 
determination of the institution’s cohort 
default rates until the Secretary or his 
designee issues the decision under 
paragraph (f)(3)(v) of this section.

(viii) For purposes of this paragraph a 
loan is considered to have been serviced 
or collected improperly only if, under 
applicable rules, the Department would 
decline to pay reinsurance on the 
principal of the loan.

(ix) For purposes of this paragraph, 
improper servicing or collection is 
considered to have caused a loan to 
default for purposes of the calculation of 
the cohort default rate only if the 
improper servicing or collection 
resulted in a failure to notify the 
borrower that he or she must "begin 
repaying the loan.

(x) For cohort default rates issued by 
the Secretary for federal fiscal years 
from 1989 to 1991, the procedures in 
this paragraph apply, except that the 10- 
day period for initiating an appeal with 
the guaranty agency starts on the 
effective date of these regulations.

(g) E ffect o f  decision . An institution 
may challenge the calculation of a 
cohort default rate under this section no 
more than once. The Secretary’s 
determination of an institution’s appeal 
of the calculation of a cohort default rate 
is binding on any future appeal by the 
institution. An institution that fails to 
challenge the calculation of a cohort 
default rate under this section within 10 
working days of receiving notice of the 
determination of the cohort default rate

is prohibited from challenging that rate 
in any other proceeding before the 
Department.

(h) Review o f  defau lt rate data. 
Effective on October 1,1994, an 
institution has an opportunity to review 
and correct the information provided to 
the Secretary by the guaranty agencies 
for the purpose of calculating a cohort 
default rate on the loans to be included 
in the calculation of the institution’s 
cohort default rate before the final rate 
is calculated.

(1) (i) Once the Secretary has received 
the information used in calculating the 
cohort default rates from the guaranty 
agencies, the Secretary calculates draft 
cohort default rates for each institution.

(ii) The Secretary sends all 
institutions with draft cohort default 
rates equal to or in excess of 20 percent 
a copy of the information provided by 
the guaranty agencies in regard to loans 
included in the institution’s cohort 
default rate.

(iii) An institution with a draft cohort 
default rate less than 20 percent will 
receive a notice of the draft default rate 
and may request a copy of the 
information provided by the guaranty 
agencies within 10 working days of 
receiving the notice from the Secretary. 
Upon receiving the request from the 
institution, the Secretary will send the 
institution a copy of the information 
requested. The time frames provided in 
this paragraph will not start until the 
institution receives or should have 
received the information from the 
Secretary.

(2) Within 30 calendar days of 
receiving the default rate information 
from the Secretary, the institution must 
notify the guaranty agency of any

information included in the default rate 
data that it believes is incorrect. The 
institution must also provide the 
guaranty agency with any evidence that 
it believes supports its contention that 
the default rate data are incorrect.

(3) Within 30 calendar days of 
receiving the institution’s challenge 
under paragraph (h)(2) of this section, 
the guaranty agency shall respond to the 
institution’s challenge. The guaranty 
agency’s response must include a 
response to each allegation of error 
made by the institution and any 
evidence supporting the agency’s 
position.

(4) The guaranty agency shall provide 
a copy of its response to the institution 
to the Secretary and identify any errors 
in the information previously submitted 
to the Secretary.

(5) The information used to calculate 
cohort default rates will be changed to 
reflect allegations of error made by an 
institution and confirmed by the 
guaranty agency prior to releasing final 
cohort default rates.

(6) The draft default rate issued by the 
Secretary under paragraph (h)(1) of this 
section may not be considered public 
information and may not be otherwise 
voluntarily released by the Secretary or 
the guaranty agency.

(7) An institution may not appeal a 
cohort default rate under paragraph 
(d)(1) of this section on the basis of any 
alleged errors in the default rate 
information unless errors were 
identified by the institution in a 
challenge to its preliminary default rate 
under paragraph (h) of this section.
[FR Doc. 94-10132 Filed 04-28-94 ; 8:45 am) 
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DEPARTMENT OF EDUCATION

34 CFR Part 667
RIN 1840-AB89

State Postsecondary Review Program

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary publishes final 
regulations to implement the State 
Postsecondary Review Program (SPRP) 
authorized under title IV, part H, 
subpart 1 of the Higher Education Act 
of 1965, as amended (HEA). Under the 
SPRP, the Secretary enters into an 
agreement with a State under which the 
State designates a State postsecondary 
review entry (SPRE) to be responsible 
for conducting or coordinating reviews 
of institutions of higher education 
referred to the State by the Secretary 
under specific statutory provisions. The 
purpose of the SPRE reviews is to 
determine whether those institutions 
should continue to participate in the 
student financial assistance programs 
authorized under Title IV of the HEA 
(Title IV, HEA programs). The SPRE 
reviews institutions on the basis of State 
standards developed in consultation 
with institutions located in the State.
The Secretary reimburses SPREs for 
costs they incur under the SPRP from 
appropriated funds.
EFFECTIVE DATE: These regulations take 
effect July 1,1994, with the exception 
of §§667.3, 667.4, 667.8, 667.12, 667.15,
667.21, 667.22, and 667.26. Sections
667.3, 667.4, 667.8, 667.12, 667.15,
667.21, 667.22, and 667.26 will become 
effective after the information collection 
requirements contained in those 
sections have been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. If you want to know the 
effective date of these regulations, call 
or write the Department of Education 
contact person. A document announcing 
the effective date will be published in 
the F ed era l R eg ister.
FOR FURTHER INFORMATION CONTACT:
John Kolotos, U.S. Department of 
Education, 400 Maryland Avenue SW., 
room 4318, ROB-3, Washington, DC 
20202-5244. Telephone: (202) 708- 
7888. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877—8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: These 
regulations implement the changes 
made to the HEA by the Higher

Education Amendments of 1992 (Pub. L.
102- 325) and the Higher Education 
Technical Amendments of 1993 (Pub. L.
103- 208).

On January 24,1994 the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this program in 
the F ed era l R eg ister (59 FR 3604). The 
NPRM included a discussion of the 
major issues surrounding the proposed 
changes that will not be repeated here. 
The following list summarizes those 
issues and identifies the pages of the 
preamble to the NPRM on which a 
discussion of those issues may be found:

Statement of the scope and purpose of 
the SPRP (page 3606);

Definitions of terms used in this part', 
including ed u ca tio n  a n d  gen era l 
ex p en d itu res , p ro fessio n a l progra m , and 
vocational progra m  (page 3606);

Elements contained in the agreement 
between a State and the Secretary (pages 
3607-3608);

Criteria the Secretary uses to refer 
institutions to a SPRE for review (page
3608) ;

SPRE selection of institutions for 
review (pages 3608—3609);

Notice to SPRE of Federal actions 
(page 3609);

Situations in which an institution has 
locations in more than one State (page
3609) ;

Allotment formula to determine each 
State’s annual allotment of funds (page 
3609);

Procedures under which a State 
applies for funds (pages 3609—3610);

Procedures under which the Secretary 
approves a State’s application for funds 
(pages 3610-3611);

Allowable costs and activities 
reimbursable under the SPRP (page 
3611);

State review standards for referred 
institutions (pages 3611-3613);

Procedures for the disapproval by the 
Secretary of State review standards 
(pages 3613-3614);

Procedures regarding SPRE reviews of 
referred institutions (page 3614);

Peer reviews of institutions (pages 
3614-3615);

Procedures that a SPRE must follow to 
effect the termination of an institution’s 
participation in the Title IV, HEA 
programs (page 3615); and

Due process requirements (page 
3615). ,
' In order to approve a postsecondary 
education institution to participate in 
the Title IV, HEA programs and many 
other Federal programs, the Secretary 
must determine, in part, that the 
institution satisfies the statutory 
definition of an “institution of higher 
education.” Under the HEA, one 
element of that definition requires an

eligible institution of higher education 
to be accredited or preaccredited by an 
accrediting agency recognized by the 
Secretary as a reliable authority as to the 
quality of the education or training 
provided by the institution. Another 
element requires an eligible institution 
to be legally authorized to provide an 
education program beyond the 
secondary level in the State in which it 
is located. In addition, to participate in 
the Title IV, HEA programs, the 
institution must be certified by the 
Secretary as administratively capable 
and financially responsible. Thus, the 
HEA provides the framework for a 
shared responsibility among accrediting 
agencies, States, and the Federal 
government to'ensure that the “gate” to 
Title IV, HEA programs is opened only 
to those institutions that provide 
students with quality education or 
training worth the time, energy, and 
money they invest in it. The three 
“gatekeepers” sharing this 
responsibility have traditionally been 
referred to as “the triad.”

While the concept of a triad of entities 
responsible for gatekeeping has had a 
long history, originating in 1952, the 
Higher Education Amendments of 1992, 
Pub. L. 102-325, significantly increased 
the gatekeeping responsibilities of each 
member of the triad. Specifically, 
Congress amended the HEA to provide 
for a new part H of Title IV entitled 
“Program Integrity Triad.” Under the 
new part H, the requirements that 
accrediting bodies must meet if they are 
to be recognized by the Secretary as 
“gatekeepers” for Title IV are specified 
in detail. Part H also provides a new 
oversight responsibility for States: the 
State Postsecondary Review Program. 
Altogether, part H establishes a set of 
responsibilities for accrediting agencies, 
States, and the Secretary that creates a 
stronger and more coordinated 
evaluation of institutions that 
participate, or wish to participate, in the 
Title IV, HEA programs.

The Secretary recognizes that the 
approach to significantly increased 
gateked'ping activity outlined in the 
statute for the three members of the 
triad is a new one. This approach will 
require leadership in both 
implementation and evaluation if it is to 
achieve the effectiveness that Congress 
intended. The Secretary will take steps 
to assure that the various 
responsibilities of the triad members are 
carried out in a manner that, in fact, 
results in the identification of 
institutions that should not be eligible 
to participate in the Title IV, HEA 
programs, on the basis of either the 
quality of education they offer or their 
inability to handle program funds. At
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the same time, the Secretary is 
committed to carrying out the 
responsibility for coordinating the 
activities of the triad members that are 
inherent in the statute in a manner that 
causes the least burden to institutions 
participating in the Title IV, HEA 
programs.

To these ends, the Secretary is 
committed to effective management of 
the gatekeeping function. The Secretary 
will review carefully the applications on 
accrediting bodies and the standards 
and operating plans proposed by State 
Postsecondary Review Entities (SPREs) 
under the State Postsecondary Review 
Program to insure that they meet the 
requirements of the statute and these 
regulations and will enable these triad 
agencies to fulfill their statutory , 
purposes. The Secretary will also place 
a priority on the completion of the 
“Postsecondary Education Participation 
System,” the Department’s new 
integrated data base, which will contain 
the information that the Secretary 
generates in the course of the Secretary’s 
oversight of institutions participating in 
Title IV, HEA programs. The Secretary 
will use the data base to inform 
accrediting bodies and SPREs of actions 
taken by the Secretary so that they may 
in turn carry out their responsibilities. 
This expanded data base is also critical 
to the Secretary’s effective selection of 
institutions for program review.

Monitoring the results of the 
gatekeeping process is a very important 
key to effective management. The 
Secretary will evaluate the activities of 
accrediting agencies, SPREs, and the 
Department to determine their 
effectiveness in improving the integrity 
of institutions participating in Title IV 
programs and will take such steps as 
may be indicated to improve the results. 
Finally, as provided in the statute, the 
Secretary will seek the advice and 
counsel of the National Advisory 
Committee on Institutional Quality and 
Integrity in evaluating the effectiveness 
of the triad.

The Secretary believes that the 
approach best suited to achieving the 
objectives of the statute is a 
complementary one, with each member 
of the triad focusing its evaluation on its 
obligations within the context of the 
HEA. Thus, the focus for accrediting 
agencies is the quality of education or 
training provided by the institutions or 
programs they accredit. States, in 
addition to providing the legal authority 
to operate within the state required for 
participation in the Title IV, HEA 
programs, will review institutions that 
meet certain statutory review criteria 
related to institutional performance in 
the Title IV, HEA programs. The focus

of the Secretary ’s evaluation of 
institutions is on the administrative and 
financial capacity of those institutions 
to participate in the Title IV, HEA 
programs.

While the functions and 
responsibilities of each of the triad 
members are generally different, the 
statute does require, in some instances, 
that all members of the triad evaluate 
similar areas. For the most part, the 
principle of complementary functions 
will lead to the members evaluating 
those same areas from different 
perspectives for different purposes. For 
example, all three of the triad members 
are required to examine the finances of 
an institution. If each looks at financial 
strength from a perspective 
complementary to that of the others, 
accrediting agencies would focus 
principally on the capacity of the 
institution to continue to offer programs 
at a level of quality sufficient to meet 
accrediting agency standards and to 
fulfill the institution’s mission over a 5— 
10 year period of accreditation. The 
emphasis of a review by a SPRE would 
be on whether or not the institution 
possesses the full range of resources 
needed to serve students currently 
attending the institution. The 
Secretary’s responsibilities focus on the 
institution’s finance in light of its ability 
to provide the services described in its 
official publications and statements, to 
provide the administrative resources 
necessary to comply with its Title IV, 
HEA program responsibilities, and to 
meet all of its financial obligations, 
including, but not limited to, refunds of 
institutional charges and repayments to 
the Secretary for liabilities and debts 
incurred in programs administered by 
the Secretary.

Despite the Secretary’s efforts to 
encourage complementary functions for 
each of the triad members, it is 
theoretically possible that, in some 
instances, an institution could be 
subject to three different standards 
regulating the same area of operation. 
For this reason, where a Title IV 
standard has been promulgated at the 
Federal level, the Secretary expects 
accrediting agencies and States to take 
this into account in establishing their 
own standards to insure that varying 
standards do not pose an unnecessary 
burden on institutions. It is also 
important that accrediting agencies and 
States not impose any standard that is 
weaker than a comparable Title IV, HEA 
program standard. The Secretary 
believes coordination of this is a federal 
responsibility.

In view of the complementary 
approach to the functions of the triad 
members, the Secretary believes, for

example, that institutions should not 
have to develop different methodologies 
to provide data that the three members 
of the triad may require. The Secretary 
also believes that, to the extent feasible, 
any other requests for data about the 
institution, its students, or its graduates 
should rely on information already in 
the institution’s possession. To that end, 
the Secretary expects accrediting 
agencies arid States either to accept 
student data based on the methodology 
that will be specified in the regulations 
governing “Student Right to Know,” 
also mandated by the Higher Education 
Amendments of 1992, or, where the 
institution may have other 
methodologies for calculating data, such 
as a system designed to provide data to 
a State higher education commission or 
other State agency, to accept data in the 
format already being used by the 
institution. Similarly, the Secretary 
expects accrediting agencies and SPREs 
to use the audited financial statements 
institutions are now required to provide 
to the Secretary on an annual basis to 
the extent those statements are 
compatible with the nature of the 
reviews conducted under their 
respective standards.

The Secretary also recognizes that 
other Federal agencies, such as the 
Department of Labor and the Veterans 
Administration, also regulate 
institutions in some areas that are 
similar to those included in part H. The 
suggestion has been made that the 
Secretary should promulgate Federal 
standards in the areas of overlap so that 
institutions would not be subject to 
varying standards developed by other 
Federal agencies and the triad members. 
However, the Secretary interprets part H 
as permitting States and accrediting 
agencies to establish their own 
standards, as opposed to using a Federal 
standard, and also believes that this is 
the most effective approach. In addition, 
it is not clear how the requirements of 
the different agencies are capatible with 
the requirements of part H. The 
purposes of these programs 
administered by other agencies may be 
very different. As a result, the Secretary 
has not pursued this alternative. The 
Secretary does believe that it would be 
useful to explore how the varying 
requirements of other Federal agencies 
that are similar to those of part H might 
be coordinated to reduce any burden on 
institutions and will initiate such 
exploration.

The Secretary believes that, where 
possible, data developed at the national 
level should be made available to 
institutions, as well as to States and 
accrediting agencies to assist them in 
carrying out their responsibilities under
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part H. In particular, data concerning 
labor markets and compensation for 
specific fields and information 
concerning graduation and withdrawal 
rates at various types of institutions may 
be helpful to both triad members and 
institutions. The Secretary will facilitate 
the development of this type of 
information and, where possible under 
the auspices of the Department, will 
coordinate the development of data that 
will be helpful to institutions and the 
triad.

Finally, as part of the commitment to 
providing leadership to the triad, the 
Secretary will convene representatives 
of the triad members and institutions to 
exchange information about the 
gatekeeping process and to discuss how 
the triad is functioning, both in 
identifying institutions whose 
performance is questionable and in 
reporting requirements that have proven 
to be unreasonably burdensome. The 
Secretary invites comments concerning 
the functioning of the triad, as it is 
implemented through these and other 
regulations governed by part H. The 
Secretary will seek improvement, where 
possible, within existing regulations and 
will propose modifications to 
regulations and to the statute itself if 
experience indicates those changes are 
both necessary to achieve effective 
gatekeeping, with minimal burden, and 
compatible with the need to maintain, 
and assure the public of, the integrity of 
the Title IV, HEA programs.

The following is a summary of the 
significant changes from the NPRM:

Section 667.1 Scope and purpose. 
Section 667.1(a)(1) has been revised to 
clarify that the purpose of the SPRP is 
to reduce fraud and abuse in the Title 
IV, HEA programs. This section also has 
been revised to clarify that under the 
SPRP a State’s standards apply only to 
referred institutions and a State may 
review only referred institutions under 
those standards.

Section 667.2 Definitions. The 
proposed definition of profession al 
program  has been revised to maintain a 
clear distinction between the terms 
vocational program  and profession al 
program  in view of the changes made to 
the definition of vocational program . A 
professional program is therefore an 
undergraduate or graduate educational 
program that prepares individuals for an 
occupation, if that occupation (1) is 
listed in a Federal classification manual,
(2) requires at least a bachelor’s degree 
to qualify for entry; (3) involves the 
independent practice or application of a 
defined or organized body of 
competencies that is unique to the 
occupation; and (4) is formally 
recognized and regulated under a

national or State licensure, 
accreditation, or permit system. Also, 
the definition is expanded to allow a 
SPRE to use its State’s statutory 
definition of the term “professional 
program.”

The proposed definition of vocational 
program  has been revised to be 
consistent with that used in IPEDS. A 
vocational program is therefore defined 
as an educational program that is below 
the bachelor’s level and is designed to 
prepare individuals with skills and 
training for employment in a specific 
trade, occupation, or profession related 
to that educational program.

Section 667.3 State agreem ent. 
Paragraph (b)(3) of this section has been 
revised to clarify the type of records that 
a SPRE must keep or have access to, and 
the type of information that must be 
provided to the Secretary. Thus, 
paragraph (b)(3)(iii) has been revised to 
indicate that a SPRE must keep or have 
access to records of referred institutions, 
related to activities under this part, and 
must provide requested information to 
the Secretary for financial or 
compliance audits of referred 
institutions. Paragraph (b)(3)(iv) has 
been added to indicate that the SPRE 
must keep or have access to records 
relating to its activities under this part, 
and must provide such information to 
the Secretary upon request when the 
Secretary evaluates the SPRE’s 
performance under the SPRP.

Section 667.4 State postsecondary  
review  entity. This section has been 
revised to make clear that the SPRP does 
not authorize a SPRE to (1) grant State 
authorization to provide postsecondary 
education to an institution, or (2) 
require nonreferred institutions to 
comply with the standards established 
under §667:21.

Section 667.5 Criteria the Secretary  
uses to refer institutions to a SPRE fo r  
review. The criterion in paragraph 
(b)(ll) of this section has been revised 
to limit complaints the Secretary 
considers in determining whether to 
refer an institution to a SPRE for review 
to student complaints. This section has 
also been revised to allow an institution 
an opportunity to challenge the 
accuracy of the information that the 
Department uses to refer the institution 
to a SPRE for review before the 
Department refers that institution to a 
SPRE.

Section 667.6 SPRE selection  o f  
institutions fo r  review. This section has 
been revised to allow an institution that 
has not been referred by the Secretary 
an opportunity to challenge the 
accuracy of the information that a SPRE 
uses to select the institution for review.

Section 667.8 N otice to nationally  
recognized accrediting agencies o f  SPRE 
actions. A new section is added to these 
final regulations to require a SPRE to 
notify the appropriate nationally 
recognized accrediting agency before the 
SPRE conducts a review of an 
institution the agency accredits. The 
SPRE is also required to notify that 
accrediting agency of significant and 
relevant decisiqns, reports, or actions 
taken as a result of the review.

Section 667.21 State review  
standards. The standard requiring a 
State to evaluate whether the tuition 
and fees that are charged a student for 
an educational program are reasonable 
given the expected amount of money 
that the student can earn upon 
completion of the program is revised to 
apply only to vocational programs.

Section 667.23 SPRE reviews o f  
referred institutions. Paragraph (d)(2) 
has been added to allow a SPRE, if an 
institution presents compelling 
evidence that its failure to satisfy a 
SPRE standard does not warrant further 
SPRE action, to forego any further 
action.

This section has been revised to 
require a SPRE to make available 
information regarding its priority system 
for selecting institutions to review.

Section 667.24 Peer reviews o f  
institutions. This section has been 
revised to require a State to apply 
minimum, specified criteria to 
determine whether a peer review system 
other than a nationally recognized 
accrediting agency has demonstrated 
competence in assessing educational 
programs.

Section 667.26 Due process 
requirem ents. This section has been 
revised to require a State’s due process 
procedures to specify a minimum time 
within which an institution may appeal 
an adverse action, and to designate an 
impartial hearing official to consider 
certain appeals by institutions.
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, approximately 
1500 parties submitted comments on the 
proposed regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM is published as an appendix to 
these final regulations. Substantive 
issues are discussed under the section of 
the regulations to which they pertain.

Technical and other minor changes— 
and suggested changes the Secretary is 
not legally authorized to make under the 
applicable statutory authority—are not 
addressed.
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E xecu tive O rd er 1 2 8 6 6

These final regulations have been 
reviewed in accordance with Executive 
Order 12866. Under the terms of the 
order the Secretary has assessed the 
potential costs and benefits of this 
regulatory action.

The potential costs associated with 
the final regulations are those resulting 
from statutory requiriffnents and those 
determined by the Secretary to be 
necessary for administering this 
program effectively and efficiently. 
Burdens specifically associated with 
information collection requirements, if  
any, were identified in the preamble to 
the NPRM under the heading
P ap erw ork  R ed u ctio n  A ct o f  1 9 8 0 .

Sections 667.3, 667.4, 667.8, 667.12, 
667.15, 667.21, 667.22, and 667.26 
contain information collection 
requirements. As required by the 
Paperwork Reduction Act of 1980, the 
Department of Education will submit a 
copy of these sections to the Office of 
Management and Budget (OMB) for its 
review. (44 U.S.G. 3504(h)). These 
regulations contain records that will 
affect States and State postsecondary 
review entities. An estimate of the total 
annual reporting and recordkeeping 
burden that will result from the 
collection of the information is 2000 
hours per response for 57 respondents 
for a total burden of 114,000 burden 
hours for this package.

Organizations ana individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok. Comments 
on this burden estimate should be 
submitted by May 31,1994.
A ssessm ent o f  E d u catio n a l Im p act

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List o f  Su b jects  in  3 4  C FR  P a rt 6 6 7

Administrative practice and 
procedure, Colleges and universities, 
Education, Grant programs—education,

Loan programs—education, Reporting 
and recordkeeping requirements, States, 
Student aid.
(Catalog of Federal Domestic Assistance 
Number: 84.267, State Postsecondary Review 
Program)

Dated: April 20 ,1994.
Richard W. Riley,
Secretary o f  Education.

The Secretary amends title 34 of the 
Code of Federal Regulations by adding 
a new part 667 to read as follows:

PART 667—STATE POSTSECONDARY 
REVIEW PROGRAM

Subpart A—General 
Sec.
667.1 Scope and purpose.
667.2 Definitions.
667.3 State agreement.
667.4 State postsecondary review entity.
667.5 Criteria the Secretary uses to refer 

institutions to a SPRE for review.
667.6 SPRE selection of institutions for 

review.
667.7 Notice to SPRE and nationally 

recognized accrediting agency of Federal 
actions.

667.8 Notice to nationally recognized 
accrediting agency of SPRE actions.

667.9 Institutions with locations in more 
than one State.

Subpart 0—Allotment Formula and Funding 
Procedures
667.11 Allotment formula.
667.12 Application for funds.
667.13 Approval of funding application.
667.14 Allowable costs and activities.
667.15 Fiscal procedures and records.
667.16 Supplement, not supplant, 

requirement.

Subpart C—State Review Standards, SPRE 
Reviews, and Termination of Institutional 
Participation
667.21 State review standards.
667.22 Disapproval of State review 

standards.
667.23 SPRE reviews of referred 

institutions.
667.24 Peer reviews of institutions.
667.25 Termination of an institution’s 

participation in the title IV, HEA 
programs.

667.26 Due process requirements. 
Authority: 20 U.S.C. 1099a through 1099a-

3, unless otherwise noted.

Subpart A—General

§667.1 Scope and purpose.
(a)(1) This part establishes the rules 

and procedures that govern the State 
Postsecondary Review Program, which 
is authorized by title IV, part H, subpart 
1 of the Higher Education Act of 1965, 
as amended (HEA). The purpose of the 
program is to reduce fraud and abuse in 
the title IV, HEA programs through 
development of State standards for, and 
State oversight and review under those

standards of, institutions referred by the 
Secretary under § 667.5 or selected by a 
State postsecondary review entity under 
§667.6.

(2) Under this part, if a State finds 
that an institution it reviews does not 
satisfy the State standards, the State 
may—

(i) Require the institution to take 
prompt actions to bring itself into 
compliance with the State’s standards; 
or

(ii) Determine that the institution 
should no longer participate in a title 
IV, HEA program.

(b) A State must carry out activities 
under this part only to the extent that 
the costs of those activities will be 
reimbursed by Federal funds.

(c) As used in this part, “an 
institution” includes—

(1) An institution of higher education 
as defined in 34 CFR 600.4;

(2) A proprietary institution of higher 
education as defined in 34 CFR 600.5; 
and

(3) A postsecondary vocational 
institution as defined in 34 CFR 600.6.

(d) (1) The provisions in the Education 
Department General Administrative 
Regulations, 34 CFR parts 76 and 80, do 
not apply to this part except for the 
provisions in—

(1) 34 CFR 76.2, and 76.50 of subpart 
A;

(ii) 34 CFR 76.500 through 76.534, 
76.560, 76.561, 76.563, and 76.580 
through 76.592 of subpart F;

(iii) 34 CFR 76.701, 76.702, 76.703, 
76.707, 76.720, 76.730, 76.731, 76.734, 
76.760, and 76.761 of subpart G;

(iv) 34 CFR 80.22 of subpart A;
(v) 34 CFR 80.43 and 80.44 of subpart 

C; and
(vi) 34 CFR 80.50 through 80.52 of 

subpart D.
(2) For purposes of this part, the term 

“grantee,” as defined and used in 34 
CFR parts 76 and 80, refers only to a 
State Postsecondary Review Entity.
(Authority: 20 U.S.C. 1099a-1099a-3)

§667.2 Definitions.
(a) The following terms used in this 

part are defined in the regulations 
governing Institutional Eligibility under 
the Higher Education Act of 1965, as 
amended, 34 CFR part 600:
Branch campus
Educational program
Federal Family Education Loan (FFEL)

programs
Nationally recognized accrediting agency
Recognized occupation
Regular student
Secretary
State

(b) The following terms used in this 
part are defined in the Student



2 2 2 9 0 Federal Register / Vol. 59, No. 82 / Friday, April 29, 1994 / Rules and Regulations

Assistance General Provisions 
regulations, 34 CFR part 668:
Award year 
Clock hour 
Eligible program 
Enrolled
Federal Direct Student Loan Program 
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal Stafford Loan Program Federal 

Supplemental Loans for Students (SLS) 
Program

Federal Supplemental Educational 
Opportunity Grant (FSEOG) Program 

Federal Work-Study (FWS) Program 
National Early Intervention Scholarship and 

Partnership (NEISP) Program 
State Student Incentive Grant (SSIG) Program

(c) The following definitions apply to 
terms used in this part:

C lassification o f Instructional 
Programs (CIP): A manual published by 
the U.S. Department of Education, 
National Center for Education Statistics, 
that lists the codes, titles, and 
descriptions of educational programs 
used by institutions and States for 
reporting and analyzing education data 
at the national level. (This manual can 
be obtained at the United States 
Department of Education, Outreach 
Division, OERI, 55 New Jersey Ave., 
NW., room 300, Washington, DC 20208.)

Education and general expenditures! 
The total amount expended by an 
institution for institution for instruction, 
research, public service, academic 
support (including library 
expenditures), student services, 
institutional support, scholarships and 
fellowships, operation and maintenance 
expenditures for the physical plant, and 
any mandatory transfers which the 
institution is required to pay by law.

N ational O ccupational Inform ation  
Coordinating Com m ittee (NOICC): An 
agency jointly sponsored by the U.S. 
Departments of Education and Labor to 
facilitate comparisons between 
educational programs and related 
occupations and to provide information 
to State employment counseling 
services.

NOICC M aster Crosswalk: A. 
computerized database that shows the 
relationships among major occupational 
and educational systems used by the 
Federal government. (This database can 
be obtained from the National 
Crosswalk Service Center, Iowa SOICC, 
200 East Grand Ave., Des Moines, LA 
50309. Telephone: (515) 242-4881.)

Professional program : An 
undergraduate or graduate educational 
program that—

(l)(i) Is listed in the CIP; and
(ii) Prepares individuals for an 

occupation, if that occupation—

(A) Requires at least a bachelor’s 
degree to qualify for entry;

(B) Involves the independent practice 
or application of a defined or organized 
body of competencies that is unique to 
the occupation; and

(C) Is formally recognized and 
regulated under a national or State 
licensure, accreditation, or permit 
system; or

(2) Satisfies a State’s statutory 
definition of the term professional 
program .

R eferred institution: An institution 
that a SPRE reviews as a result of—

(1) A referral by the Secretary under 
§ 667.5; or

(2) State selection under § 667.6.
State Postsecondary Review Entity

(SPRE): The entity described in §667.4.
Title IV, HE A program : One of the 

programs identified in 34 CFR 668.1.
V ocational program : An educational 

program, below the bachelor’s level, 
designed to prepare individuals with 
the skills and training required for 
employment in a specific trade, 
occupation, or profession related to the 
educational program.
(Authority: 20 U.S.C. 1099a—1099a-3)

§ 867.3 State agreement
(a) To participate in the State 

Postsecondary Review Program, a State 
must enter into an agreement with the 
Secretary.

(b) In the agreement, the State—
(1) Designates a SPRE;
(2) Describes the organizational 

structure of the SPRE;
(3) Assures that the SPRE—
(i) Has the legal authority under State 

law to carry out the functions required 
of it under this part;

\ii) Will perform the functions 
required of it under this part;

(iii) Will keep records or have access 
to records of referred institutions that 
relate to activities under this part and 
will provide information to the 
Secretary as may be requested by the 
Secretary for financial and compliance 
audits of referred institutions;

(iv) Will keep records or have access 
to records that relate to its activities 
under this part, and will provide 
information to the Secretary as may be 
requested by the Secretary for program 
evaluations of the manner in which the 
SPRE carries out its responsibilities 
under this part; and

(v) Will review referred institutions 
on a schedule that coincides with the 
Secretary’s schedule for recertifying 
those institutions to participate in the 
title IV, HEA programs;

(4) Describes the relationship between 
the SPRE, the State approving agency 
for Veterans Affairs, the State guaranty

agency under the FFEL programs, the 
State agency responsible for 
administering the SSIG Program, any 
State entity that provides a license to 
institutions to operate in the State Or 
otherwise legally authorizes institutions 
to provide postsecondary education in 
the State, any State-level entity that 
approves service providers under the 
Job Training Partnership Act, and any 
State-level entity that certifies, 
vocational education;

(5) Indicates that the SPRE—
(i) Shall contract with a nationally 

recognized accrediting agency or a peer 
review system for purposes of § 667.24; 
and

(ii) May contract with a private 
agency, nationally recognized 
accrediting agency, or peer review 
system for assistance in performing the 
SPRE’s functions; and

(6) Includes the SPRE’s plan for 
performing the functions described in 
§667.12.

(c) The agreement between the State 
and the Secretary goes into effect when 
it is signed by the Secretary and remains 
in effect until it is terminated by the 
Secretary or the State. The Secretary or 
the State terminates ah agreement under 
the provisions of that agreement.

(d) The sanctions set forth in 
paragraph (e) of this section follow if the 
State—

(1) Does not enter into an agreement 
with the Secretary;

(2) Fails to comply with the terms of 
the agreement and the Secretary 
terminates that agreement;

(3) Terminates the agreement with the 
Secretary; or

(4) (i) Does not submit to the Secretary 
by December 31,1995, State review 
standards under § 667.21, that are 
approvable by the Secretary under
§ 667.22, if the State received Fiscal 
Year 1993 funds to carry out activities 
under the State Postsecondary Review 
Program; or

(ii) Does not submit to the Secretary 
by December 31,1996, State review 
standards under § 667.21, that are 
approvable by the Secretary under 
§ 667.22, if the State did not receive 
Fiscal Year 1993 funds to carry out 
activities under the State Postsecondary 
Review Program.

(e) If any of the events listed in 
paragraph (d) of this section occurs—

(1) The State is ineligible to receive—
(1) Any funds appropriated to carry 

out this program;
(ii) Its allotment of any funds 

appropriated under the SSIG Program; 
and

(iii) Any funds appropriated to carry 
out the NEISP Program; and

(2) The Secretary—
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(i) Does not designate as eligible for 
participation in a title IV, HEA program 
any institution in the State seeking 
initial participation in that program, any 
branch campus in the State for which an 
institution seeks an initial designation 
of eligibility under 34 CFR part 600, or 
any institution in the State that has 
undergone a change in ownership that 
results in a change in control as 
determined in 34 CFR part 600;

(ii) Grants only provisional 
certification, as determined in 34 CFR 
part 668, to an institution or a branch 
campus in that State not described in 
paragraph (e)(2)(i) of this section; and

(iii) May—
(A) Establish the review standards for 

that State described in §667.21; and
(B) Carry out, or arrange to carry out, 

the State’s other responsibilities and 
requirements under this part.
(Authority: 20 U-S.C. 1099e-l)

§ 667.4 State postsecondary review entity.
(a) The SPRE is the entity designated 

by the State in the agreement between 
the State and the Secretary under 
§667.3, to

il) Represent all existing State entities
that are, and all future State entities that 
will be, responsible for—

(1) Granting State authorization to 
provide postsecondary education in that 
State; and

(ii) Ensuring that all institutions in 
the State that participate in a title IV, 
HEA program remain in compliance 
with the State review standards 
established under § 667.21;

(2) Keep records or have access to 
records of referred institutions that 
relate to activities under this part and 
provide information to the Secretary as 
may be requested by the Secretary for 
financial and compliance audits of 
referred institutions; and

(3) Keep records or hSve access to 
records that relate to its activities under 
this part, and provide information to the 
Secretary as may be requested by the 
Secretary for program evaluations of the 
manner in which the SPRE carries out 
its responsibilities under this part.

(b) Under this part, a SPRE is not 
authorized to—

(1) Grant State authorization to 
provide postsecondary education in that 
State; or

(2) Require an institution in the State 
that is not referred to the State by the 
Secretary under § 667.5 or selected by 
the State under § 667.6 to comply with 
State review standards established 
under §667.21.
(Authority: 20 U.S.C. 1099a-1099a-3)

§ 667.5 Criteria the Secretary uses to refer 
institutions to a SPRE for review.

(a) (1) The Secretary refers an 
institution that participates in a title IV, 
HEA program to a SPRE for review if the 
institution meets one or more of the 
criteria contained in paragraph (b) of 
this section.

(2) In determining whether an 
institution meets one or more of the 
criteria contained in paragraph (b) of 
this section, the Secretary uses the most 
recently available data.

(b) Except as provided in paragraph
(c) of this section, the Secretary refers an 
institution to a SPRE if—

(1) The institution has a cohort 
default rate (defined in 34 CFR 668.17) 
equal to or greater than 25 percent;

(2) (i) The institution has a cohort 
default rate (defined in 34 CFR 668.17) 
equal to or greater than 20 percent; and

(ii) During the latest completed award 
year for which data are available—

(A) More than two-thirds of the 
institution’s regular undergraduate 
students who were enrolled as at least 
half-time students received assistance 
under any title IV, HEA program, 
excluding assistance received from the

- SSIG, NEISP, and Federal PLUS 
programs; or

(B) The amount that the institution’s 
students received under the title IV,
HEA programs, excluding funds from 
the SSIG, NEISP, and Federal PLUS 
programs, is equal to or greater than 
two-thirds of the institution’s education 
and general expenditures;

(3) The amount that the institution’s 
students received under the Federal Pell 
Grant Program is equal to or greater than 
two-thirds of the institution’s education 
and general expenditures;

(4) The Secretary initiated a 
limitation, suspension, or termination 
action against the institution under 34 
CFR part 668, subpart G, within the 
preceding 5 years;

(5) An audit finding in the 
institution’s 2 most recent audits under 
34 CFR 668.23 resulted in a required 
repayment by the institution of an 
amount greater than 5 percent of the 
funds the institution received under the 
title IV, HEA programs for any 1 award 
year covered by those audits;

(6) The Secretary cited the institution 
for its failure to submit an acceptable 
audit report by the deadlines 
established under 34 CFR 668.23;

(7) (i) The amount that the institution’s 
students received under the Federal Pell 
Grant Program during any award year 
differed by more than 25 percent from 
the amount that the institution’s 
students received under that program in 
the preceding award year, unless the

differences can be accounted for by 
changes in that program;

(ii) The amount that the institution’s 
students received under the Federal 
Stafford Loan Program during any 
award year differs by more than 25 
percent from the amount that the 
institution’s students received under 
that program in the preceding award 
year, unless the differences can be 
accounted for by changes in that 
program; or

(iii) The amount that the institution’s 
students received under the Federal SLS 
Program during any award year differs 
by more than 25 percent from the 
amount that the institution’s students 
received under that program in the 
preceding award year, unless the 
differences can be accounted for by 
changes in that program;

(8) The institution failed to meet the 
factors of financial responsibility in 34 
CFR part 668, subpart B;

(9) The institution underwent a 
change in ownership that resulted in a 
change of control as defined in 34 CFR 
600.31;

(10) Except with regard to any public 
institution affiliated with a State system 
of higher education, the institution has 
participated for less than 5 years in—

(1) The Federal Pell Grant Program;
(11) The FFEL Program;
(iii) The FSEOG Program;
(iv) The FWS Program;
(v) The Federal Perkins Loan Program; 

or
(11) The institution has been subject 

to a pattern of complaints from students 
related to its management or conduct of 
the title IV, HEA programs or to 
misleading or inappropriate advertising 
and promotion of the institution’s 
educational programs that, in the 
Secretary ’s judgment, based on 
information available to the Secretary, 
including information provided to the 
Secretary by the SPRE, is sufficient to 
warrant review.

(c)(1) Before the Secretary refers an 
institution to a SPRE for meeting one or 
more of the referral criteria contained in 
paragraph (b) of this section, the 
Secretary notifies the institution of that 
intended referral and the reasons for the 
referral.

(2) The Secretary delays the referral if 
the Secretary receives from the 
institution a notice of its intent to 
challenge the accuracy of the 
information upon which the referral was 
based no later than seven days after the 
institution receives the notice from the 
Secretary.

(3) (i) If an institution challenges the 
accuracy of the information on which its 
referral was based, the institution has
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the burden of proving that the 
information was inaccurate.

(ii) For purposes of paragraph (c)(3)(i) 
of this section, the Secretary presumes 
that records maintained in the normal 
course of business by the U.S. 
Department of Education, a guaranty 
agency under the FFEL Program, a 
SPRE, a State licensing agency, or 
another State agency are accurate.

(4)(i) If an institution challenges the 
accuracy of the information on which its 
referral was based, other than the 
accuracy of its cohort default rate for a 
particular year, the Secretary must 
receive the institution’s submission, 
along with any supporting document or 
record, no later than 30 days after the 
institution receives the notice described 
in paragraph (c)(1) of this section.

(ii) If an institution challenges the 
accuracy of its cohort default rate for a 
particular year under 34 CFR 
668.17(d)(l)(i) (A) and (B), it must file 
a timely appeal of that rate under those 
provisions.

(d) If the institution timely challenges 
its referral under paragraph (c) of this 
section, the Secretary refers the 
institution to a SPRE for review unless 
the institution convinces the Secretary 
that its referral was based upon 
inaccurate information for all of the 
referral criteria.

(e) (1) Documents referenced in this 
section may be hand-delivered or 
mailed. If documents are mailed, they 
must be mailed certified mail, return 
receipt requested, or by next-day mail 
service.

(2) If documents are mailed, proof of 
receipt shall be evidenced by the 
delivery date indicated on the United 
States Postal Service return receipt card 
(green card), or the pickup date 
indicated on the next day mail service’s 
bill.

(3) For purposes of paragraph (e)(2) of 
this section, if any submission is sent by 
next-day mail service, the Secretary 
presumes that the document was 
delivered the day after the date on 
which it was picked up for delivery.
(Authority: 20 U.S.C. 1099a-3)

§ 667.6 SPRE selection of institutions for 
review.

(a) A SPRE may review an institution 
under this part that was not referred by 
the Secretary if—

(1) The SPRE—
(i)(A) Determines that the institution 

meets a referral criterion in § 667.5 
based on more recent data available to 
the SPRE; or

(B) Has reason to believe the 
institution is engaged in fraudulent 
practices; and

(ii) Requests the Secretary to approve 
its review of that institution; and

(2) The Secretary—
(i) Approves that request; or
(ii) Does not respond to the SPRE’s 

request within 21 days after the date the 
Secretary receives that request; and

(b) If, under paragraph (a)(l)(i)(A) of 
this section, a State selects an 
institution for review, before the SPRE 
may request the Secretary to approve 
that review, the SPRE must—

(1) Notify the institution of the 
selection and provide the institution 
with the reasons for its selection;

(2) Delay its review request to the 
Secretary if the State receives a notice 
from the institution no later than seven 
days after the institution receives the 
notice from the State challenging the 
accuracy of the information on which 
the selection was based.

(3) (i) If an institution challenges the 
accuracy of the information on which its 
selection was based, the institution has 
the burden of proving that the 
information was inaccurate.

(ii) For purposes of paragraph (c)(3)(i) 
of this section, the State shall presume 
that records maintained in the normal 
course of business by the U.S. 
Department of Education, a guaranty 
agency under the FFEL programs, a 
SPRE, a State licensing agency, or 
another State agency are accurate.

(4) To challenge the accuracy of the 
information on which its. referral was 
based, the State must receive no later 
than 30 days after the institution 
receives the notice described in 
paragraph (c)(1) of this section the 
institution’s submission, along with any 
supporting document or record.

(c) If the institution timely challenges 
its referral under paragraph (b) of this 
section, the State requests a review of 
the institution from the Secretary unless 
the institution convinces the State that 
its selection was based upon inaccurate 
information.

(d) (1) Documents referenced in this 
section may be hand-delivered or 
mailed. If documents are mailed, they 
must be mailed certified mail, return 
receipt requested, or by next-day mail 
service.

(2) If documents are mailed, proof of 
receipt shall be evidenced by the 
delivery date indicated on the United 
States Postal Service return receipt card 
(green card), or the pick up date 
indicated on the next day mail service’s 
bill.

(3) For purposes of paragraph (e)(2) of 
this section, if any submission is sent by 
next-day mail service, the State shall 
presume that the document was 
delivered the day after the date on 
which it was picked up for delivery.

(Authority: 20 U.S.C 1099a-3)

$ 667.7 Notice to SPRE and nationally 
recognized accrediting agency of Federal 
actions.

(a) (1) If the Secretary takes an action 
against an institution, the Secretary 
notifies the SPRE of the State in which 
the institution is located, and the 
appropriate nationally recognized 
accrediting agency, within 10 days of 
taking that action.

(2) For purposes of this part, an action 
taken by the Secretary includes, but is 
not limited to, the actions described in 
34 CFR part 668, subpart G.

(b) If the Secretary is informed that 
another Federal agency is taking an 
action against an institution, the 
Secretary notifies the SPRE of the State 
in which the institution is located, and 
the appropriate nationally recognized 
accrediting agency, as soon as possible 
but not later than 10 days after learning 
of that action.
(Authority: 20 U.S.C. 1099a-3)

§ 667.8 Notice to nationally recognized 
accrediting agency of SPRE actions.

(a) A SPRE shall notify a nationally 
recognized accrediting agency when it 
plans to conduct a review of an 
institution accredited or preaccredited 
by that agency; and

(b) After conducting a review of the 
institution, the SPRE shall notify the 
accrediting agency of its findings and 
the actions the SPRE takes, or plans to 
take, as a result of those findings.
(Authority: 20 U.S.C. 1099a-3)

§ 667.9 Institutions with locations in more 
than one State.

(a) If an institution that is subject to
a referral has locations in more than one 
State, the Secretary refers the institution 
to the SPRE in each State in which the 
institution is located and informs each 
SPRE of the other States in which the 
institution is located.

(b) The SPRE of the State in which the 
main campus of the institution is 
located has the principal responsibility 
for reviewing that institution.

(c) If a branch campus or additional 
location of an institution is in a State 
other than the State in which the 
institution’s main campus is located, the 
SPRE of the State in which that branch 
campus or additional location is 
located—

(1) May review that branch campus or 
additional location before a SPRE 
review is conducted of the main campus 
of that institution;

(2) May delay its review of that 
branch campus or additional location 
until a SPRE review is conducted of the 
main campus of that institution; or
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(3) May choose not to review that 
branch campus or additional location 
if—

(i) The SPRE of the State in which the 
main campus of that institution is 
located reviews that institution and 
makes no significant findings; and

(ii) The allotment of the State in 
which the branch campus or additional 
location is located is insufficient to 
allow the SPRE to review all referred 
institutions.

(d) An institution and its branch 
campuses and additional locations are 
subject to the review standards of the 
State in which they are located, 
respectively.

(e) Notwithstanding paragraphs (b) 
and (c) of this section, to review a 
referred institution that has locations in 
more than one State, the SPREs of those 
States may enter into an agreement 
under which the SPREs may alter the 
review responsibilities set forth in 
paragraphs (b) and (c) of this section.
(Authority: 20 U.S.C. 1099a-3)

Subpart B—Allotment Formula and 
Funding Procedures

§ 667.11 Allotment formula.
(a) For each fiscal year for which 

funds are appropriated to carry out this 
part, the Secretary—

(1) Allots $30,000 to Guam, $30,000 to 
American Samoa, $30,000 to the 
Northern Mariana Islands, $30,000 to 
the Virgin Islands, and $30,000 to the 
Trust Territory of the Pacific Islands;

(2) Calculates each remaining State’s 
allotment of the remaining funds under 
paragraph (b)(2) of this section; and

(3) Notifies each State of its allotment.
(b) Except for the funds allotted under 

paragraph (a)(1) of this section to Guam, 
American Samoa, the Northern Mariana 
Islands, the Virgin Islands, and the 
Trust Territory of the Pacific Islands, the 
Secretary allots to a State those 
remaining funds appropriated to carry 
out this part by—

(1) Determining the percentage of 
institutions participating in a title IV, 
HEA program that are in each State by 
dividing the number of institutions 
located in that State that are certified to 
participate in a title IV, HEA program by 
the total number of institutions that are 
certified to participate in all States;

(2) For the latest award year for which 
information is available, determining 
the percentage of title IV, HEA program 
funds by dividing the total amount of 
title IV, HEA program funds that were 
made available to students who enrolled 
in the institutions in that State that 
participate in a title IV, HEA program, 
or to those students’ parents, by the total 
amount of title IV, HEA program funds

that were made available to students, or 
to those student’s parents, who enrolled 
in institutions that participate in a title 
IV, HEA program in all States;

(3) Averaging the two percentages 
determined in paragraph (b) (1) and (2) 
of this section;

(4) Calculating an “initial 
distribution” by multiplying the average 
percentage determined in paragraph 
(b)(3) of this section by the amount 
appropriated to carry out this part, less 
the total amount allotted to Guam, 
American Samoa, the Northern Mariana 
Islands, the Virgin Islands, and the 
Trust Territory of the Pacific Islands;

(5) (i) Determining which States 
receive less than $75,000 under the 
initial distribution;

(ii) Providing each of those States 
with $75,000; and

(iii) Calculating the difference 
between the $75,000 provided to each of 
those States and those States’ initial 
distribution;

(6) (i) Determining which States 
receive more than $75,000 under the 
initial distribution; and

(ii) Calculating the difference between 
each of those States’ initial distribution 
and $75,000;

(7) Calculating a “reduction 
percentage” by dividing the total 
amount obtained in paragraph (b)(5)(iii) 
of this section by the total amount 
obtained in paragraph (b)(6)(ii) of this 
section; and

(8) Reducing the initial distribution of 
each State in paragraph (b)(6)(i) of this 
section by the product of the amount 
obtained in paragraph (b)(6)(ii) of this 
section and the reduction percentage in 
paragraph (b)(7) of this section.

(c) If the Secretary determines that a 
SPRE will not spend its entire allotment 
during the period for which those funds 
are. made available, or if a SPRE does 
not spend its allotment by the end of the 
period for which those funds are made 
available, the Secretary reallots those 
funds to other SPREs—

(1) For unanticipated and 
extraordinary legal expenses; or

(2) In a manner the Secretary 
determines best carries out the purposes 
of the State Postsecondary Review 
Program.

(a) Federal and State matching funds 
under the SSIG and NEISP programs are 
excluded from the calculations in this 
section.
(Authority: 20 U.S.C. 1099a-1099a-3)

§ 667.12 Application for funds.
(a)(1) General. For each fiscal year for 

which funds are appropriated to carry 
out this part, a State that has entered 
into an agreement with the Secretary 
under § 667.3 shall apply to the

Secretary to receive its allotment. The 
State’s application must contain the 
information required in paragraph (b),
(c), or (d) of this section, as appropriate. 
The Secretary publishes in the Federal 
Register the date by which a State must 
submit its application.

(2) E stablished review  standards. A 
St^te has established review standards if 
those standards met the requirements in 
§ 667.21 and the Secretary did not 
disapprove those standards under 
§667.22.

(b) A pplication before standards are 
established. (1) If a State has not 
established review standards, to receive 
its allotment, the State—

(1) Must submit a plan to develop—
(A) The review standards described in 

§ 667.21, in consultation with the 
institutions in that State. The plan must 
describe the manner in which 
consultation will take place; and

(B) The procedures for receiving and 
responding to complaints from students, 
faculty, and others regarding 
institutions in the State, in consultation 
with institutions in that State. The plan 
must describethe manner in which 
consultation will take place;

(ii) May submit a plan to—
(A) Identify information maintained 

by institutions and State agencies, other 
than the information institutions are 
required to maintain under the Student 
Right-to-Know and Campus Security 
Act, that is relevant to developing the 
State review standards;

(B) Identify systems in which the 
information described in paragraph 
(b)(l)(ii)(A) of this section is 
maintained; and

(C) Provide estimates of the costs of 
Coordinating the institutions’ and State’s 
information systems with an 
information system developed by the 
SPRE; and

(iii) Must submit a budget for 
developing the standards and the 
complaint procedures and, if relevant, 
for providing cost estimates for the 
SPRE’s information system. The budget 
cannot exceed the State’s allotment.

(2) If the State’s allotment is less than 
the State’s anticipated cost of carrying 
out the activities described in paragraph 
(b)(1) (i) and (ii) of this section, the State 
shall first use its allotment to develop 
the review standards. If a portion of the 
allotment remains after the State 
develops its review standards, the State 
may develop procedures for receiving 
and responding to complaints from 
students, faculty, and others regarding 
institutions in the State. The State may 
use any remaining portion of its 
allotment to provide cost estimates for 
the SPRE’s information system only 
after it has completed developing its
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review standards and complaint 
procedures.

(c) A pplication after standards are 
established. (1) If the Secretary has not 
disapproved the State’s review 
standards under § 667.22, to receive its 
allotment, the State must submit to the 
Secretary—

(1) Its plan to review referred 
institutions; and

(ii) A budget for those reviews that 
does not exceed the State’s allotment 
calculated under § 667.11, less any 
amount expended by the SPRE in 
carrying out the activities under 
paragraph (b) of this section.

(2) (i) If a SPRE anticipates that the 
cost of reviewing all the referred 
institutions will exceed the State’s 
allotment, the SPRE shall, as part of its 
plan, submit a priority system for 
selecting institutions to review from 
among the referred institutions; and

(ii) The SPRE shall have discretion in 
developing its priority system, except 
that the SPRE must make its top priority 
for review, referred institutions that the 
Secretary has scheduled for 
recertification under 34 CFR part 668, 
subpart B.

(iii) A SPRE may establish the lowest 
reveiw priority for an institution if—

(A) The institution is referred to the 
SPRE for a reason described in
§ 667.5(b)(6) concerning the timely 
submission of an audit report or 
§ 667.5(b)(9) concerning a change of 
ownership that results in a change of 
control; and

(B) The SPRE previously conducted a 
Review of the institution as a result of a 
referral for the same reason in
§ 667.5(b)(6) or (b)(9), respectively, and 
found no significant violations of the 
State’s standards.

(d) Tim ely subm ission. A State may 
submit to the Secretary the information 
required in paragraph (c) of this section 
at the same time that it submits to the 
Secretary the information and 
documentation required under 
paragraph (b) of this section.
(Authority: 20 U.S.C. 1099a—1099a—3)

§ 667.13 Approval of funding application.
(a) B efore standards are established. 

The Secretary approves a State’s plan 
and budget submitted before the State 
establishes review standards if—

(1) The plan provides a reasonable 
basis, and adequate budget justification, 
for carrying out the activities described 
in § 667.12(b)(1);

(2) If applicable, the plan includes a 
priority system for using the State’s ’ 
allotment as described in § 667.12(b)(2); 
and

(3) The budget includes only 
reasonable allowable costs within the 
State’s allotment.

(b) A fter standards are established. 
After the State establishes review 
standards, the Secretary approves a 
State’s plan and budget for the 
allowable activities described in 
§667.14 if—

(1) The plan provides adequate budget 
justification for th6se activities;

(2) The plan provides for a reasonable 
scheme for reviewing referred 
institutions;

(3) The plan includes a priority 
system for review of institutions as 
described in § 667.12(c)(2);

(4) The proposed contracts with 
private agencies, nationally recognized 
accrediting agencies, or peer review 
systems to carry out SPRE functions 
included in the plan are reasonable and 
appropriate; and

(5) The budget includes only 
reasonable allowable costs within the 
State’s allotment.

(c) Failure to subm it an acceptable 
application. If a State does not submit 
an application for funds under § 667.12 
or its application is not approved under 
this section—

(1) The State is ineligible to receive—
(1) Any funds appropriated to carry 

out this program;
(ii) Its allotment of any funds 

appropriated under the SSIG Program; 
and

(iii) Any funds appropriated to carry 
out the NEISP Program; and

(2) The Secretary—
(i) Does not designate as eligible for 

participation in a title IV, HEA program 
any institution located in that State 
seeking initial participation in that 
program, any branch campus located in 
that State for which an institution seeks 
an initial designation of eligibility under 
34 CFR part 600, or any institution 
located in that State that has undergone 
a change in ownership that results in a 
change in control as determined in 34 
CFR part 600; and

(ii) Grants only provisional 
certification, as determined in 34 CFR 
part 668, to an institution in that State 
not described in paragraph (c)(2)(i) of 
this section.
(Authority: 20 U.S.C. 1099a-1099a-3)

§ 667.14 Allowable costs and activities.
(a) If included in a State’s approved 

plan, the Secretary pays, by 
reimbursement, direct costs as described 
in paragraph (c) of this section and in 
Office of Management and Budget 
(OMB) Circular A-87, and indirect costs 
as determined in paragraph (b) of this 
section, of—

(1) Establishing State review 
standards in consultation with 
institutions in the State, publicizing the 
State review standards, and providing 
initial and continuing training to State 
and othèr personnel in the State, 
including personnel at the institution 
subject to review;

(2) Establishing and implementing, in 
consultation with institutions in that 
State, the procedures for receiving and 
responding to complaints from students, 
faculty, and others regarding 
institutions in the State;

(3) Reviewing referred institutions; 
and

(4) Developing and maintaining an 
information system for SPRE review 
activities.

(b) If a State seeks reimbursement for 
indirect costs, the State shall—

(1) Use the restricted indirect cost 
rate, computed under 34 CFR 75.564 
and approved by the Secretary under 34 
CFR 75-561; and

(2) Not charge as a direct cost any cost 
that qualifies as an indirect cost,

(c) The direct costs of carrying out the 
activities described in paragraph (a) of 
this section.include, but are not limited 
to

ll) The salary of State employees
engaged in allowable activities;

(2) Travel costs incurred—
(i) Consulting with institutions in 

developing standards and complaint 
procedures; and

(ii) Reviewing referred institutions;
(3) Training for—
(i) State employees to perform reviews 

of referred institutions; and
(ii) Institutional and other personnel 

regarding the State review standards;
(4) Contracting with private 

organizations, nationally recognized 
accrediting agencies, and peer review 
systems to carry out required activities;

(5) Costs incurred by the State for 
administrative actions and legal 
proceedings; and

(6) Costs incurred by the SPRE in that 
State in sharing information with other 
SPREs, the Secretary, other State 
agencies, nationally recognized 
accrediting agencies, institutions, 
private organizations, and others. 
(Authority: 20 U.S.C. 1099a-1099a-3)

§ 667.15 Fiscal procedures and records.
(a) A state must account for the funds 

it receives under this part in accordance 
with the procedures it uses to account 
for the expenditure of its own funds and 
must keep fiscal and accounting records 
that support, on audit, its expenditure of 
funds under this part.

(b) (1) Except as provided in paragraph
(b)(2) of this section, the State must 
keep intact and accessible records
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relating to its activities under this part 
for five years after the end of the period 
for which funds were provided.

(2) The State shall keep records on 
any claim or expenditure questioned on 
audit until any audit question is 
resolved.

(c) A State must have an audit 
performed of the SPRE’s activities under 
this part at least once every two years 
and must submit the report of that audit 
to the Secretary. An audit conducted 
under the Single Audit Act satisfies this 
requirement.
(Authority: 20 U.S.C. 1099a-1099a-3)

§ 667.16 Supplement, not supplant, 
requirement

The Secretary reimburses a State for 
the costs of necessary SPRE activities 
which supplement, but do not supplant, 
existing licensing or review functions 
conducted by the State.
(Authority: 20 U.S.C. 1099a-2)

Subpart C—State Review Standards, 
SPRE Reviews, and Termination of 
Institutional Participation

§ 667.21 State review standards.
(а) Each State participating under this 

part must develop standards, in 
consultation with institutions in the 
State, under which the SPRE reviews 
referred institutions. The State- 
developed review standards must 
evaluate, with regard to a referred 
institution—

(1) The extent to which the institution 
makes available to its students and 
prospective students its catalogs, 
admission requirements, course 
outlines, tuition-and-fee schedules, 
refund policy, course cancellation 
policy, rules and regulations, and 
enrollment agreement, if appropriate;

(2) Whether the institution’s 
descriptions of its courses and 
educational programs are accurate;

(3) Whether the institution has a 
method to assess that a student has the 
ability to complete successfully the 
educational program for which he or she 
applies;

(4) Whether the institution maintains 
and enforces standards relating to 
satisfactory academic progress;

(5) Whether the institution maintains 
adequate student and other records;

(б) Whether the institution complies 
with relevant safety, and health 
standards, such as fire, building, and 
sanitation codes;

(7) The extent to which the 
institution’s financial and 
administrative capacity is appropriate to 
its scale of operations, and whether the 
institution maintains adequate financial 
and other information to determine the

adequacy of its financial and 
administrative capacity; ;

(8) For an institution that the SPRE 
determines is at financial risk, the 
adequacy of the institution’s plans to 
provide for, if the institution closes—

(i) Instruction to enrolled students; 
and

(ii) Retention of and access to 
academic and financial aid records;

(9) If an institution provides a 
vocational program—

(i) Whether the tuition and fees 
charged for that vocational program are 
excessive given the amount of money 
that a student who successfully 
completes the program may reasonably 
be expected to earn; and

(ii) Whether the vocational program 
provides students with quality training 
that leads to useful employment in an 
occupation recognized in that State. In 
making this evaluation, one of the 
factors the SPRE shall consider is the 
appropriateness of the length of the 
vocational program in terms of both the 
number of days of instruction and the 
number of credit or clock horns the 
program offers;

(10) The extent to which the 
institution provides to its students 
relevant information regarding—

(i) Market and job availability for 
students in its occupational, 
professional, and vocational programs; 
and

(11) The relationship between the 
institution’s educational programs and 
State licensing standards for specific 
occupations;

(11) The appropriateness of the 
number of semester, trimester, or 
quarter credit or clock hours required 
for the completion of an educational 
program;

(12) The appropriateness of the length 
of 600-clock-hour educational programs;

(13) Whether, and the extent to 
which, the actions of any owner or 
shareholder of the institution, or any 
person exercising control over the 
institution may adversely affect its 
participation in a title IV, HEA program;

(14) The extent to which the 
institution’s procedures for investigating 
and resolving student complaints are 
adequate;

(15) The extent to which the 
institution’s advertising promotion, and 
student recruiting practices are 
appropriate;

(16) Whether the institution has a fair 
and equitable refund policy; and

(17) The extent to which the 
institution’s educational programs are 
successful as measured by—

(i) The completion and graduation 
rates of the students enrolled in those 
programs, taking into account the length

of the programs and the selectivity of 
the institution’s admission policy (for 
the purpose of this provision, a 
completion rate is the same as a 
graduation rate);

(ii) The institution’s withdrawal rate;
(iii) With respect to the institution’s 

vocational and professional programs, 
the placement rate of the institution’s 
graduates in occupations related to their 
educational programs, with related 
programs and occupations determined 
by reference to the NO ICC M aster 
C rossw alk;

(iv) Where appropriate, the rate at 
which the institution’s graduates pass 
licensure examinations; and

(v) The success of the institution’s 
students who express other completion 
goals, such as transferring to another 
institution, obtaining full-time 
employment in their field of study, or 
qualifying for military service, in 
meeting those goals.

(b) In developing the review standards 
in paragraph (a) of this section, a State—

(1) May establish different standards 
for different types or categories of 
institutions or educational programs;

(2) (i) Shall specify the records and 
information that a referred institution 
would need to maintain to demonstrate 
to a SPRE the institution’s compliance 
with those standards; and

(ii) If a referred institution was not, 
before the institution was referred, 
otherwise required to keep records 
relating to its compliance with State 
review standards, and did not keep 
those records, must allow the institution 
a reasonable period of time to obtain 
those records to enable the institution to 
demonstrate its compliance with the 
State standards;

(3) Except for standards regarding 
prospective students in paragraph (a)(1) 
of this section,"shall establish standards 
that apply at least to all regular 
students;

(4) Shall quantify the standards 
described in paragraph (a)(9)(i) and 
(a)(17)(i), (ii), (iii), and (iv) of this 
section by establishing—

(i) Criteria under which a SPRE 
determines if the tuition and fees 
charged by an institution for a 
vocational program are excessive 
compared to the amount of money that 
a student who successfully completes 
that program may reasonably be 
expected to earn;

(ii) Acceptable completion and 
graduation rates of students enrolled in 
educational programs offered by an 
institution;

(iii) An acceptable withdrawal rate of 
students at an institution;

(iv) With respect to an institution’s 
vocational and professional programs,
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an acceptable placement rate of the 
institution’s graduates in occupations 
related to their educational programs; 
and

(v) An acceptable rate or rates at 
which the institution’s graduates pass 
licensure examinations; and

(5) Shall determine the extent to 
which it is appropriate to base a State 
review standard on a related title IV, 
HEA program standard or requirement 
or establish as the Stated review 
standard the comparable title IV, HEA 
program standard or requirement.
(Authority: 20 U.S.C. 1099a—3)

§ 667.22 Disapproval o t State review 
standards.

(a) (1) Each State shall submit to the 
Secretary for evaluation the review 
standards that the State developed 
under §667.21.

(2) The State shall also submit to the 
Secretary an explanation of how each 
standard was established, including—

(1) An explanation of the relationship 
between each of the State’s review 
standards and the related or comparable 
title IV, HEA standards and 
requirements;

(ii) If applicable, an explanation of the 
reasons for establishing different review 
standards for different types of 
institutions or educational programs; 
and

(iii) A description of the manner in 
which institutions were consulted in 
developing the review standards.

(b) The Secretary disapproves a 
State’s review standards if—

(If The State does not comply with, 
or provide adequate information 
regarding, the provisions in paragraph 
(a) of this section;

(2) The State does not assure the 
Secretary that the State’s review 
standards are consistent with the laws 
and constitution of that State;

(3) The State does not submit 
evidence that the State’s review 
standards were developed in 
consultation with the institutions in that 
State;

(4) The State’s review standards do 
not meet or exceed all of the 
requirements and cover all the areas 
described in §66.7.21; ot

(5) The standards developed under 
§ 667.21(b)(4)—

(i) Do not specify the methods and 
procedures that an institution must use 
to calculate the graduation or 
completion rates, withdrawal rate, 
placement rates,, and licensure 
examination pass rates of the 
institution’s  students or graduates;

(ii) Do not specify statistically valid 
methods and procedures that an 
institution must use if that institution

conducts surveys of its graduates to 
obtain data regarding the type of 
employment and placement of the 
institution’s graduates; and

(iii) Do not specify the methods and 
data, and the source of that data, that a 
SPRE uses to determine if the tuition 
and fees charged by an institution for a 
vocational program are excessive 
compared to the amount of money that 
a student who successfully completes 
that program may reasonably be 
expected to earn.

(c) If the Secretary disapproves a 
State’s review standards, the Secretary 
gives the State the reasons for that 
disapproval and gives the State an 
opportunity to—

(1) Demonstrate why the Secretary's 
disapproval was incorrect; or

(2) Submit revised review standards 
that address the reasons for the 
Secretary’s disapproval.
(Authority: 20 U.S.C. 1099a-3)

§667.23 SPRE reviews ot referred 
institutions.

(a) (1) Except as provided in paragraph 
(a)(2) of this section, if the Secretary 
refers an institution to a SPRE for 
review under § 667.5 or the SPRE selects 
an institution for review under § 667.6, 
the SPRE reviews, or arranges for the 
review of that institution, to determine 
whether the institution is in compliance 
with the State review standards 
described in § 667.21.

(2) The Secretary may determine that 
a SPRE need not review an institution 
that is referred only because it meets the 
conditions of § 667.5(bKtO) if the SPRE 
previously conducted a review of that 
institution and found no violations of 
the State’s standards.

(b) (1) The SPRE shall provide written 
notice to all institutions in the State that 
participate in a title IV, HEA program of 
the review standards approved by the 
Secretary under §667.22 before it may 
conduct reviews of referred institutions.

(2) Each year the SPRE shall make 
available information regarding its 
review priority system after its plan is 
approved by the Secretary under 
§ 667.13 and before conducting reviews 
of referred institutions under that plan 
and priority system.

(c) After a SPRE completes, its review 
of a referred institution, the SPRE must 
issue an initial report of the SPRE’s 
findings and provide it to the institution 
no later than 45 days after the SPRE 
completes its review. If the SPRE finds 
that the institution is in violation of a 
standard, for each finding, the SPRE 
must—

(l)(i) Cite the standard violated and 
the nature of the violation; and

(ii) Except as provided in paragraph
(d)(2) of this section, prescribe a course 
of action the institution must follow to 
correct the violation. The SPRE has sole 
discretion to determine an appropriate 
period for the institution to correct the 
violation and bring itself into 
compliance with the State’s review 
standards; or

(2) Initiate a proceeding under 
§ 667.25 to affect the termination of the 
institution’s participation in the title IV, 
HEA programs.

(d)(1) The SPRE must give the 
institution an opportunity to respond to 
its findings and required actions; and

(2) The SPRE may determine, based 
on compelling evidence provided by the 
institution, that the institution's failure 
to satisfy a State standard does not 
warrant any further action by the SPRE.

(©) If the institution chooses to 
respond to the SPRE’s report within die 
time permitted by the SPRE, the SPRE 
must evaluate the institution’s response 
and issue a final report to the institution 
that includes its findings and required 
action.

(f) (l)(i) The SPRE must provide to the 
Secretary a copy of its final report to an 
institution within 30 days of its 
issuance to die institution; or

(ii) If the institution did1 not respond’ 
to the SPRE’s initial report by the date 
permitted by the SPRE, the SPRE must 
provide to the Secretary a copy of its 
initial report. The SPRE’s initial report 
becomes its final report on the day after 
the date provided to the institution for 
responding to; that report; and1

(2) If the SPRE did not prescribe a 
course of action the institution must 
follow to correct a violation of the 
State’s standards undeT paragraph (d)(2) 
of this section, the SPRE must include 
in its report to the Secretary an 
explanation of why no action was 
prescribed.

(g) In addition to the reasons for 
initiating a proceeding to effect the 
termination an institution's 
participation in a title IV, HEA program 
under paragraph (c) of this section, the 
SPRE may determine that the institution 
should no longer participate in that title 
IV, HEA program if that institution—

(1) Does not respond to the SPRE's 
findings or comply with the SPRE*s 
required actions within the time 
permitted by the SPRE, and the SPRE’s 
findings show violations of the State’s 
standards;

(2) Does not allow SPRE personnel at 
the institution; or

(3) Fails to provide SPRE officials 
with prompt access to its documents 
and records.
(Authority: 20 U.S.C 10998-3)
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§ 667.24 Peer reviews of institutions.
(a) (1) To carry out a review of a 

referred institution, the SPRE must 
contract with a nationally recognized 
accrediting agency or other peer review 
system the SPRE determines 
demonstrates competence in assessing 
educational programs.

(2) In determining whether a peer 
review system is competent in assessing 
educational programs, the SPRE must, at 
a minimum, determine that the system 
has—

(1) An established basis for evaluating 
educational quality;

(ii) Review procedures that include 
the selection of peer reviewers who 
have experience in evaluating the types 
of programs offered by the institution; 
and

(iii) Established policies and 
procedures that guard against bias in 
conducting reviews of institutions.

(b) (1) Under th<Tcontract described in 
paragraph (a) of this section, the 
nationally recognized accrediting 
agency or peer review system shall carry 
out a review or provide information 
from its previous grant of accreditation 
or preaccreditation or previous review 
to the SPRE regarding the agency’s or 
system’s assessment of the quality and 
content of the institution’s educational 
programs in relation to achieving the 
stated objectives for which the programs 
were offered,

(2) In making its assessment under 
paragraph (b)(1) of this section, for each 
educational program, the agency or 
system shall take into account the 
adequacy of the space, equipment, 
instructional materials, staff, and 
student support services, including 
student orientation and counseling 
provided for each program, and any 
other areas specified in the agency’s 
contract with the SPRE.
(Authority: 20 U.S.C. 1099a-3)

§ 667.25 Termination of an institution’s 
participation in the title IV, HEA programs.

(a)(1) If a SPRE determines that a 
referred institution should no longer 
participate in a title IV, HEA program, 
based upon its review, because the 
institution is in violation of State 
standards, or based upon a report or 
review of that institution by a nationally 
recognized accrediting agency or peer 
review system under § 667.24, or has 
not complied with the SPRE 
requirements sùch as those listed in 
§ 667.23(g), the SPRE must provide the 
institution with the opportunity to 
contest that determination in 
accordance with procedures the 
Secretary has approved for that purpose 
under § 667 26.
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(2) If the SPRE still concludes, after 
affording the institution the opportunity 
to challenge the SPRE’s initial 
determination under paragraph (a)(1) of 
this section, that the institution should 
no longer continue to participate in a 
title IV, HEA program, the SPRE notifies 
the Secretary of those findings and that 
determination.

(b)(1) Upon notice by the SPRE that 
the institution should no longer 
participate in a title IV, HEA program, 
the Secretary immediately terminates 
that institution’s participation in that 
program and notifies the institution, the 
SPRE, and the appropriate accrediting 
agency o f the effective date of that 
termination.

(2) If an institution’s participation in 
a title IV, HEA program is terminated 
under this section—

(i) The institution may not appeal that 
termination to the Secretary; and

(ii) The institution may not reapply to 
the Secretary to participate in that 
program until 18 months have expired 
from the effective date of its 
termination.
(Authority: 20 U.S.C. 1099a-3)

§ 667.26 Due process requirements.
(a) Each State shall submit to the 

Secretary for approval the procedures it 
uses to allow an institution to challenge 
a SPRE’s finding that the institution is 
in violation of the State’s review 
standards and should no longer 
continue to participate in a title IV, HEA 
program.

(b) The Secretary approves a States’ 
procedures described in paragraph (a) of 
this section if—

(1) The State review standards are in 
writing; and

(2) The procedures require the SPRE 
to—

(i) Notify an institution of any 
required action and the bases for that 
action;

(ii) Permit the institution the 
opportunity to challenge that adverse 
action before an impartial official 
designated by the State for this purpose, 
in writing or in a hearing, within a 
specified time;

(iii) Notify the institution in writing of 
the result of its challenge, and the basis 
for that result; and

(iv) Follow other applicable 
procedural requirements of State law. 
(Authority: 20 U.S.C. 1099a-3)

Appendix—Analysis of Comments and 
Changes
(Note: This appendix will not be codified in 
the Code of Federal Regulations.)

/  Rules and Regulations

General Comments
The Secretary received numerous 

comments about the overall impact of 
the proposed regulations. In general, 
commenters opposed to the proposed 
reguations believed that the NPRM did 
not achieve the coordinated balance of 
responsibilities among the triad 
members that it sought to achieve, and 
that it provided for extensive and 
duplicative data collection and 
reporting requirements that created a 
costly and unnecessary burden on the 
entire higher education community. 
Further, they believed that the 
regulations did not regulate “narrowly 
to the law,” as they purported to do. In 
general, these commenters suggested 
that the Secretary should review each 
requirement in the proposed regulations 
to determine if it was required by the 
statute and should further ensure that 
all requirements that meet this test and 
are included in the final regulations are 
implemented in the most reasonable 
and cost effective manner. This, they 
believed, would ensure the 
Department’s compliance with 
Executive Order 12866.

Specifically, many commenters were 
concerned that:

(1) The proposed regulations will 
force institutions to engage in excessive 
and duplicative information gathering 
and reporting, at considerable cost, with 
no net increase in the quantity or 
quality of information available to the 
public, and will result in the diversion 
of institutions’ already scarce resources 
away from their primary mission of 
providing a quality education; and

(2) The proposed regulations threaten 
the diversity of American higher 
education and fail to focus oversight 
properly on vocational institutions.

In addition, the Secretary received 
suggestions from several commenters 
that the Department should strongly 
encourage all triad members to work 
together and adopt the same or similar 
language for the various standards, 
should collect the necessary data 
through a common source such as 
readily available public information or 
IPEDS, and should use common 
methodologies for various calculations 
such as completion or withdrawal rates.

D iscussion: As suggested by several 
commenters, the Secretary has carefully 
reviewed each requirement in the 
proposed regulations in light of 
statutory intent. The Secretary has also 
carefully considered both the burden of 
the proposed regulations on institutions 
and SPREs, in terms of cost, duplication 
of effort, and the added recordkeeping 
and reporting requirements. Similarly, 
the Secretary has considered the
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benefits of the proposed regulations, not 
just to institutions and SPREs but to 
students and the general public as well. 
A particular concern of the Secretary 
has been how to ensure that the 
regulations hold the three members of 
the triad accountable for the manner in 
which they fulfill their responsibilities 
under the HEA yet still provide each 
member of die triad the flexibility to 
determine the appropriate means to 
carry out those responsibilities.

The Secretary acknowledges that 
there is a potential risk with this 
strategy, however. By giving SPREs 
maximum flexibility in these 
regulations, by giving accrediting 
agencies corresponding flexibility in the 
regulations for Secretary’s Procedures 
and Criteria for Recognition of 
Accrediting Agencies, and by retaining 
authority for the Secretary to set specific 
requirements implementing the 
certification process, the danger exists 
that institutions will be burdened with 
reporting requirements that are similar, 
but not identical, thus increasing not 
only the reporting requirement but the 
recordkeeping requirement and cost as 
well. For this rëason, the Secretary 
strongly urges a coordinated approach 
to any reporting requirement that may 
be imposed on institutions by the 
regulations implementing the Program 
Integrity Triad. Specifically with respect 
to States, the Secretary urges SPREs to 
impose reporting requirements on 
referred institutions only after they 
carefully examine any publicly available 
information related to those 
requirements, any similar reporting 
requirements imposed on institutions by 
either the Department or accrediting 
agencies under the regulations 
governing the Secretary’s Procedures 
and Criteria for Recognition of 
Accrediting Agencies, and any 
methodologies currently used, or 
mandated for use, by institutions in 
calculating the required information.
The Secretary hopes that by bringing 
this potential risk of increased burden 
on institutions to the attention of the 
entire higher education community— 
without specifically addressing it in 
regulation—the community can work 
together to prevent undue burden at the 
same time it ensures proper 
accountability. The Secretary expects to 
take a leadership role in implementing 
a coordinated strategy to manage the 
triad with the goal of maximizing 
effectiveness while minimizing burden, 
duplication, and inconsistencies among 
SPREs, accrediting agencies, and the 
Department.

The discussion that follows addresses 
the commenters concerns and the 
Secretary’s response to those concerns.

Section 667.1 Scope and Purpose
Comments: Many commenters 

interpreted this section as applying 
State oversight to all institutions in a 
State. As a result, these commenters 
believed that the Secretary expanded 
the SPRP beyond that authorized in the 
statute. The commenters believed that 
the NPRM’s stated purpose of the 
program, “to strengthen State oversight 
of institutions participating in the title 
IV, HEA programs through development 
of State standards for those 
institutions,” was inaccurate and 
“unduly alarming” because it suggested 
that a SPRE was authorized to establish 
review standards for all institutions in 
a State. Many of these commenters 
believed the primary purpose of the 
program was to reduce fraud and abuse 
in the title IV, HEA programs through 
State oversight of selected institutions. 
Many other commenters believed that 
Congress intended the program to focus 
exclusively on “problem institutions” 
identified by the Secretary, Le., those 
institutions that have serious academic 
or financial problems or those 
institutions that have otherwise failed to 
fulfill their fiduciary responsibilities in 
administering the title IV, HEA 
programs.

D iscussion: The Secretary notes that 
§ 667.1, as proposed, was not intended 
to apply to all institutions in a State but 
only to institutions in a State that were 
participating in the title IV, HEA 
programs. The Secretary agrees that a 
SPRE only has authority to review 
“referred institutions” under the 
standards it develops under this 
program, and therefore agrees that the 
provisions of § 667.1(a) could be viewed 
as overbroad. The Secretary also agrees 
that a primary purpose of the SPRP is 
to reduce fraud and abuse in the title IV, 
HEA programs.

Changes: Section 667.1(a)(1) has been 
revised to clarify the purpose of the 
SPRP, and to clarify that under the 
SPRP a State’s standards apply only to 
referred institutions and that a State 
may review only referred institutions 
under those standards.

Comments: One commenter urged the 
Secretary to indicate that a SPRE could 
take an action against an entire 
institution or one of the institution’s 
branch campuses, additional locations, 
or educational programs. The 
commenter believed there would be 
instances where a SPRE could 
determine that a branch campus or an 
additional location of the institution, 
but not the entire institution, should be 
terminated from the title IV, HEA 
programs. The commenter also noted 
that several of the State’s standards

apply only to specific educational 
programs and argued that it could be 
inappropriate for a SPRE to take an 
adverse action against the entire 
institution if the basis for that action 
was a finding directly related to a 
specific educational program offered by 
that institution.

Discussion: The Secretary agrees that 
a SPRE has flexibility under the SPRP 
to craft a remedy along the lines 
suggested by the commenter. Thus, the 
SPRE can require an institution to stop 
offering a particular program or stop 
offering programs at particular locations 
or branch campuses. However, the 
Secretary believes that the authority of 
a SPRE under section 494C(h) of the 
HEA to determine that an institution 
should no longer participate in the title 
IV, HEA programs relates to terminating 
the institution as a whole, not to 
particular parts of the institution.

Changes: None.
Section 667.2 D efinitions 
Education and General Expenditures

Comments: One commenter 
recommended that instead of using the 
statutory definition of education and 
general expenditures, used for purposes 
of Title III of the HEA, which governs 
the Strengthening Institutions Program, 
the Secretary adopt the definition used 
by the American institute of Certified 
Public Accountants. In addition, the 
commenter noted that two financial- 
standard-making bodies have issued or 
have under consideration changes that 
will modify the current accounting and 
reporting standards. The commenter 
suggested that the final regulations refer 
only to current generally accepted 
accounting principles and financial 
reporting requirements by source rather 
than provide a specific definition of 
education and general expenditures.

D iscussion: The Secretary believes 
that it is most appropriate to use a 
definition of education and general 
expenditures for this program that is 
already included in the HEA.

Changes: None.
Professional Program

Comments: Several commenters 
agreed with the proposed definition of 
professional program.

Several other commenters argued that 
professional education is placed in the 
same category as occupational and 
vocational education with regard to the 
standards described in sections 494G
(d)(8) and (d)(14)(C) of the HEA. The 
commenters contended that the use of 
professional education in this context 
implies a limited use of the term; 
namely, one that is closely related to
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vocational education. These 
commenters suggested that the proposed 
definition of p ro fessio n a l program  be 
modified to include only programs at or 
below the associate degree level.

Several commenters suggested 
adopting the Integrated Postsecondary 
Education Data System (IPEDS) 
definition of first p ro fessio n a l d eg ree  to 
ensure compatibility with data collected 
at the Federal level.

One comm enter writing on behalf of 
a SPRE noted that p ro fessio n a l 
programs are defined and governed 
under the State’s education and 
judiciary Laws. The commenter urged 
that the definition of p ro fessio n a l 
program recognize a State’s statutory 
definition as provided under section 
494C(d) of the HEA. (That section of the 
HEA requires a State to develop 
standards that are consistent with the 
constitution and laws of the State.)

D iscussion: Secretary disagrees with 
those commenters that suggest that the 
term p ro fession al p ro gra m  be limited to 
programs at or below the associate 
degree level. The term p ro fessio n a l 
program is commonly accepted as 
encompassing programs at higher degree 
levels.

The Secretary agrees with the 
commenter that the proposed definition 
of professional program  be modified to 
recognize State law.

The Secretary believes that the IPEDS 
definition of first p ro fessio n a l d eg ree  is 
too narrow. Under that definition, the 
term profession  p rogra m  would 
encompass only 10 fields of study. 
However, the Secretary also agrees that 
the proposed definition was overly 
broad in that it permitted overlap 
between what constitutes professional 
education and what constitutes 
vocational education. The final 
regulations need to make the 
distinctions between both types of 
education clear. See also the discussion 
of vocational program .

C hanges: The Secretary has revised 
the second element of the proposed 
definition to maintain a clear distinction 
between the terms vocational program  
and professional p rogra m . Thus, a 
professional program  is an educational 
program that prepares individuals for an 
occupation, if that occupation requires, 
in part, at least a bachelor’s degree to 
qualify for entry. Also, the definition is 
expanded to allow a SPRE to use a 
State’s statutory definition of the term 
professional program .

Vocational Program
Com m ents: All commenters agreed 

that the definition of the term vocational 
program under the SPRP be the same as 
the definition of vocational ed u cation

under the A ccred itation  regulations, 34 
CFR part 602. Several commenters 
agreed with the proposed definition of 
a vocational progra m . Most of these 
commenters preferred the SPRP 
definition to that proposed in the 
accreditation NPRM.

Many commenters writing on behalf 
of community colleges and universities 
believed the proposed definition of 
vocational p rogram  was too broad. 
Many of these commenters believed 
strongly that proprietary institutions 
were primarily responsible for abuses in 
the title IV, HEA programs, and it was 
unfair to classify associate degree 
programs as vocational programs or to 
include any degree programs offered by 
community colleges or universities 
within the scope and meaning of the 
term vocational p ro gra m . .

Many commenters Writing on behalf 
of proprietary and vocational 
institutions believed strongly that the 
proposed definition was too narrow. 
These commenters noted that most 
postsecondary educational programs are 
employment or career oriented and that 
students who enroll in those programs ’ 
should be treated equally, regardless of 
the institution they chose to attend. 
These commenters believe that the term 
vocational program  should include all 
undergraduate programs.

One commenter agreed with the 
propositions that the commenter 
claimed were presented in the 
accreditation NPRM that (1) every 
postsecondary educational program is 
technically vocational, and (2) while all 
programs may he vocational in nature, 
not all programs are academic. This 
commenter suggested that abetter case 
be made for classifying programs as 
“academic” or “nonacademic.” Under 
this approach, the term vocational 
progra m  would be replaced by the term 
n o n a ca d em ic p rogra m  and the term 
a ca d em ic p rogram  would be defined to 
include any program described under 
proposed 34 CFR 668.8(c) (1) and (2), 
that (1) a program of at least two 
academic years in length that provides 
an associate degree, a bachelor’s degree, 
a professional degree, or an equivalent 
degree as determined by the Secretary, 
or (2) a program in which each course 
is acceptable for full credit toward that 
institution’s associate degree, bachelor’s 
degree, professional degree, or 
equivalent degree as determined by the 
Secretary, provided that the institution’s 
degree requires at least two academic 
years of study.

Many commenters believed that the 
proposed definition was too vague. 
Several of these commenters suggested 
adopting the definition of an 
“occupationally specific program,” as

that term is defined in the CIP and used 
under IPEDS. These commenters noted 
that the National Center for Education 
Statistics and other Federal agencies use 
this definition to obtain data from 
institutions through IPEDS for research 
and other purposes.

D iscussion : The Secretary agrees with 
the commenters that the definition of 
vocational program  in this part should 
be the same as the definition of 
vocational ed u ca tio n  in the 
accreditation regulations, 34 CFR part 
602.

The Secretary further agrees with 
those commenters that suggested that 
the IPEDS/CIP definition, with minor 
modifications, is the most appropriate 
definition to use in this part and in the 
accreditation regulations because under 
that definition, educational programs 
are classified in a manner that is 
congruent with various SPRP statutory 
provisions that require a clear 
identification and reporting of 
educational programs offered by an 
institution that are occupationally 
specific and employment related. S ee, 
for example, the standards described 
under section 494C(d)(7) of the HEA, “If 
the stated objectives of the courses or 
programs of the institution are to 
prepare students for
employment * * section 494C(d)(8) 
of the HEA, “Availability to students of 
relevant information by institutions of 
higher education, including * * * 
information related to market and job 
availability for students in occupational, 
professional, and vocational programs; 
and * * * information regarding the 
relationship of courses to specific 
standards necessary for State licensure 
in specific occupations;” and section 
494C(d)(14)(C) of the HEA, “The success 
of the program at the institution, 
including * * * with respect to 
vocational and professional programs, 
the rates of placement of the 
institution’s graduates in occupations 
related to their course of study.”

The Secretary disagrees with the 
commenter who suggested classifying 
programs as “academic” and 
“nonacademic,” because the Secretary 
disagrees with the commenter’s premise 
that all vocational programs are 
“nonacademic” programs.

The Secretary disagrees with those 
commenters who suggest that the term 
vocational program  excludes in some 
manner degree programs offered by 
colleges and universities. The statute 
does not exempt types of institutions; 
rather, as noted above, the statute 
clearly speaks in terms of vocational 
programs offered at institutions.

C h a n ges: A  vocational program is 
defined as “an educational program,
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below the bachelor’s level, designed to 
prepare individuals with skills and 
training required for employment in a 
specific trade, occupation, or profession 
related to the educational program.”
The Secretary notes that this definition 
is operationally consistent with the 
IPEDS/CIP definition of an 
“occupationally specific program.”
Section 667.3 State Agreem ent

Comments: Several commenters 
suggested that the Secretary specify 
more clearly when sanctions would be 
imposed on a State that failed to 
establish review standards. These 
commenters recommended that the 
Secretary impose sanctions on a State 
that failed to establish review standards 
by the end of the second year. However, 
these commenters suggested different 
time periods for measuring the end of 
that second year. These suggestions 
included using the Federal fiscal year, 
the State fiscal year, the calendar year, 
and the planning year.

D iscussion: The Secretary agrees to be 
more specific in these regulations with 
regard to when sanctions will fall on a 
State that fails to establish review 
standards. Because the Secretary 
encourages all States to participate in 
the program, the Secretary has chosen a 
deadline date for sanctions that should 
enable all States to avoid that sanction.

Changes: Section 667.3(d)(4) has been 
revised to provide that a State will have 
until December 31,1995 to submit State 
review standards that are subsequently 
approved by the Secretary if the State 
received fiscal year 1993 funds to carry 
out SPRP activities, and until December 
31,1996 to submit those standards if the 
State that did not receive fiscal year 
1993 funds to carry out SPRP activities. 
The deadline date for imposing 
sanctions has been changed from the 
date on which standards are approved 
to the date on which approvable 
standards are submitted to the Secretary 
for approval.

Comments: Several commenters 
writing on behalf of SPREs argued that 
the Secretary should not impose 
sanctions on a State that failed to 
establish review standards within two 
years if the reason for exceeding the 
proposed two-year limit was due to (1) 
a State requirement to codify those 
standards in State regulations, or (2) a 
condition beyond the control of the 
SPRE.

D iscussion: The Secretary disagrees 
that codifying standards in State 
regulations is a valid reason for not 
imposing sanctions on a State that fails 
to establish review standards. Under 
§ 667.12(a)(2), a State establishes review 
standards if those standards meet the

requirements.in § 667.21 and the 
Secretary does not approve those 
standards under § 667.22. This process 
of establishing standards is distinct from 
the process a SPRE may need to follow 
to codify standards in State regulations. 
Accordingly, a SPRE may submit the 
State’s standards to the Secretary for 
evaluation while simultaneously 
beginning the process to codify those 
standards in State regulations as long as 
the State coordinates the two processes.

Moreover, as noted above, tne 
Secretary has extended the deadline 
date for submitting approved standards 
to the Secretary. Therefore, the 
Secretary believes that no State 
codification process should prevent a 
State from submitting its standards in a 
timely manner. Similarly the Secretary 
believes that a State should be able to 
meet that deadline regardless of 
conditions outside its control.

Changes: None.
Comments: Several commenters were 

concerned that the provision in 
proposed § 667.3(b)(3)(iii) that stated 
that “the SPRE will keep records or 
have access to records * * * ” implied 
that the SPRE had the authority to (1) 
require nonreferred institutions to 
submit financial and standards-related 
information to the SPRE, and (2) gain 
access to the records of nonreferred 
institutions without first obtaining 
authorization from those institutions for 
that access.

D iscussion: It is not the Secretary’s 
intention that a SPRE generally have 
records or access to records of 
nonreferred institutions, and the 
Secretary agrees to clarify this point.

Changes: Section 667.3(b)(3)(iii) is 
revised to require State assurance that a 
SPRE will keep records or have access 
to records of referred institutions, and 
will provide requested information to 
the Secretary for purposes of financial 
and compliance audits of referred 
institutions. A new § 667.3(b)(3)(iv) is 
added to require State assurance that 
SPRE will keep records or have access 
to records, related to its activities under 
this part, and will provide requested 
information to the Secretary, for 
purposes of program evaluations of the 
manner in which the SPRE carries out 
its SPRP responsibilities.

Comments; A few commenters 
suggested that the proposal to include in 
the State’s agreement with the Secretary 
a description of the SPRE’s relationship 
with State-level entities be removed on 
the grounds that it would unnecessarily 
divert SPRE resources.

D iscussion: The Secretary disagrees 
that such relationships would 
unnecessarily divert SPRE resources. To 
the contrary, the Secretary believes

strongly that to carry out effectively the 
purposes of this part, a SPRE must avail 
itself of relevant information regarding 
the actions that any State agency takes 
or plans to take with regard to a referred 
institution in the State. ■ *

Changes: None.
Comments: Many commenters 

acknowledged that the statute requires a 
SPRE to review referred institutions on 
a schedule that coincides with the 
Secretary’s schedule for recertifying 
institutions. Several commenters urged 
the Secretary to require a SPRE to 
review only those institutions that 
represent the highest risk for fraud and 
abuse. A number of other commenters 
suggested that the SPRE develop 
additional priorities for the review of 
this set of institutions that would be 
compatible with the Secretary’s 
schedule for recertifying these 
institutions.

D iscussion: The Secretary 
acknowledges that a SPRE’s allotment of 
funds may be inadequate to review all 
referred institutions on a schedule that 
coincides with the Secretary’s schedule 
for recertifying institutions. For thât * 
reason, the Secretary proposed in 
§ 667.12(c) and restates in that same 
section in these regulations, to allow a 
State to establish review priorities, 
giving States discretion to establish their 
own priorities, subject to the 
requirement for coordinating with the 
Secretary’s schedule for recertification 
of institutions. The Secretary expects 
that, to the extent possible, States will 
select “high-risk” institutions for 
review.

Changes: None.
Section 667.4 State Postsecondary 
Review Entity

Comments: Many commenters 
believed strongly that this section of the 
regulations be amended to reflect 
unambiguously the NPRM preamble 
discussion that a SPRE merely 
represents certain State entities.

D iscussion: Under section 494A(b)(l) 
of the HEA, the SPRE must represent 
any State entity that is responsible for
(1) providing the legal authorizations to 
institutions to operate in the State, for 
the purposes of 1201 of the HEA, and
(2) ensuring that each institution in the 
State remains in compliance with the 
State’s review standards developed 
pursuant to section 494C of the HEA. 
The Secretary simply repeated these 
statutory provisions in proposed
§ 667.4. In the NPRM preamble, the 
Secretary indicated that these statutory 
provisions did not give a SPRE itself 
authority under this part to provide 
licenses to or legally authorize 
institutions to operate in a State, or
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ensure that all institutions in the State 
remain in compliance with the State’s 
standards. The Secretary agrees to 
accommodate the commenters by 
including these statements in the 
regulations.

C hanges: Section 667.4(h) has been 
revised to indicate that under the SPRP, 
a SPRE is not authorized by the SPRP 
to (1) grant State authorization to 
provide postsecondary education in that 
State, or (2) require a nonreferred 
institution to comply with State review 
standards established under § 667.21.
Section 667.5 Criteria the Secretary 
Uses To liefer Institutions to  a  SPRE fo r  
Review

C om m ents: Many commenters 
objected strongly to the proposed 
procedures regarding the confirmation 
of the data used by the Secretary to refer 
an institution to a SPRE for review.
These commenters urged the Secretary 
to discard those procedures and 
establish new procedures under which 
a referred institution would be provided 
an opportunity to challenge the referral 
data before the Secretary referred that 
institution to a SPRE. Under the 
suggested procedures, the Secretary 
would not refer an institution to a SPRE 
if that institution challenged the referral 
data within the time permitted by the 
Secretary. The Secretary would only 
refer an institution to a SPRE if the 
institution did not challenge the referral 
data or the Secretary confirmed the 
challenged referral data.

D iscussion: Based on public comment 
and further review, the Secretary agrees 
with the commenters that an institution 
should be given an opportunity to 
challenge the accuracy of referral data 
before the Secretary refers that 
institution to a SPRE for review. 
Similarly, the Secretary agrees with the 
commenters that an institution should 
be given an opportunity to challenge the 
accuracy of referral data before a State 
notifies the Secretary that it wishes to 
review an institution on the basis of 
having more current information that 
the institution satisfies one or more of 
the referral criteria.

If an institution challenges the 
information on which the Secretary or 
the State based its referral, the Secretary 
and the State presume that records 
maintained in the normal course of 
business by ED, a guaranty agency 
under the FFEL programs, a SPRE, a 
State licensing agency, or another State 
agency are accurate unless the 
institution proves to the Secretary’s 
satisfaction that the records are not 
properly maintained or are inaccurate. 
Thus, unless an institution can prove 
that the information on which its

referral is based is inaccurate, the 
institution will be referred for SPRE 
review.

C h a nges: Section 667J j has been 
revised to allow an institution to 
challenge the accuracy of referral data 
before the Secretary refers that 
institution to a SPRE.

C om m ents: With respect to the 
§ 667.5fb)(ll), under which the 
Secretary refers an institution that has 
been subject to a pattern of complaints, 
several commenters urged the Secretary 
to remove references to complaints from 
faculty, or persons other than students. 
These commenters argued that the 
statute requires the Secretary to 
consider only complaints from students. 
In addition, some commenters 
contended that statute does not 
authorize the Secretary to use complaint 
information collected by the SPRE for 
referral purposes.

D iscussion : The Secretary agraes with 
the commenters regarding references to 
complaints from “faculty, or others.’’ 
Under section 494C(b)(ll) of the HEA, 
the referral criterion makes specific 
reference to the complaint system a 
State is to develop.

The Secretary believes that the most 
appropriate entity to provide to the 
Secretary information about a pattern of 
the complaints is the SPRE.

C h a n ges: The Secretary has limited 
consideration of a pattern of complaints 
as a basis for referrals under 
§ 667.5(b)(lt) to a pattern of student 
complaints.

C om m ents: A number of commenters 
agreed that it would be wasteful 
continually to refer an institution to a 
SPRE for review for an event that 
happened once. In the NPKM, the 
Secretary proposed to reserve far future 
consideration whether to refer an 
institution to a SPRE for review under 
three criteria if on the basis of an earlier 
referral, the SPRE conducted a review of 
the institution and made no significant 
findings. These criteria were those 
relating to late audits, changes of 
ownership, and the first five years of 
participating in a title IV„HEA program. 
These commenters also suggested drat 
this consideration ought to be given to 
more or all of the referral criteria.

D iscussion : The Secretary attempted 
to resolve this problem by proposing 
remedies through legislation. However, 
in the Higher Education Technical 
Amendments of 1993, Public Law 103- 
208, only one of the three subject 
criteria, the criterion set forth in 
§ 667.5(b)(10) was addressed. With 
regard to that criterion, an institution 
participating for less than five years in 
a title IV, HEA program must be referred 
to a SPRE, but the Secretary may

determine that the SPRE need not 
review the institution if the institution 
was referred solely under § 667.5(b)(lQ), 
and the SPRE previously conducted a 
review of that institution and found no 
violations of the State’s standards. For 
the other two criteria, the Secretary 
believes that section 4940(b) of the HEA 
requires the Secretary to refer 
institutions that meet those other two 
requirements. However, to avoid 
wasting a SPRE’s time and effort, the 
Secretary will allow a SPRE to place 
institutions on the lowest review 
priority if the institutions were referred 
because of a late audit or a change in 
ownership and a previous SPRE review 
found no significant violations of State 
standards.

C h a n ges: Section 667.23(a)(2) is 
changed to provide that the Secretary 
may determine that a SPRE need not 
review an institution that was referred 
only because it meets § 667.5(b)(10), if 
the SPRE previously conducted a review 
of that institution and found no 
violations of the State’s standards. In 
addition, a new § 667.12(c)(3)(ii) is 
added to permit a SPRE to place an 
institution in the lowest priority for 
review if the institution was referred 
because of a late audit or a change in 
ownership and a previous SPRE found 
no significant violations of State 
standards.

C om m ents: A few commenters noted 
that the Secretary did not have complete 
data pertaining to several of the referral 
criteria and were concerned that the 
Secretary would nevertheless refer 
institutions to a SPRE based on this 
incomplete data or on assumptions 
regarding this data.

D iscussion : The Secretary 
acknowledges that complete data for all 
the referral criteria are not available. 
However the Secretary assures 
commenters that no referral will be 
made based on assumptions or 
incomplete data.

C h a n ges: None.
C om m ents: Several commenters noted 

that the Secretary sometimes withdraws 
an action to limit, suspend, or terminate 
an institution’s participation in a title 
IV, HEA program because the Secretary 
concludes retrospectively that such an 
action was not warranted. Therefore, 
these commenters argued that the 
proposed language for this referral 
criterion be modified to reflect that the 
Secretary would not refer an institution 
subject to limitation, suspension, or 
termination until the Secretary 
completes that action.

D iscussion : If the Secretary withdraws 
a limitation, suspension, or termination 
action solely because the Secretary 
determines that there was no factual



22302 Federal Register / Vol. 59, No. 82 / Friday, April 29, 1994 / Rules and Regulations

basis for that action, the Secretary will 
not consider that action as triggering a 
referral. However, if the Secretary 
withdraws a limitation, suspension, or 
termination action against an institution 
because of an action on the part of the 
institution, or the promise of some 
current or future action on the part of 
the institution, the initiation of the 
Secretary’s action will trigger a referral.

Changes: None.
Section 667.6 SPRE Selection o f  
Institutions fo r  Review

Comments: Many commenters were 
concerned about the SPRE’s authority 
under the statute to select an institution 
for review if the SPRE had “reason to 
believe” that the institution was 
engaged in fraudulent practices. Some 
of these commenters believed that 
SPREs would abuse this authority by 
using it as the basis to review any 
institution. A number of commenters 
believed strongly that the regulations 
should clarify what is meant by the 
phrase “reason to believe” and define 
the term “fraud.”

D iscussion: The Secretary disagrees 
with the commenters that SPREs would 
abuse the statutory authority that allows 
SPREs to review institutions that they 
have reason to believe are engaged in 
fraudulent practices.

With regard to a definition of fraud, 
in general, fraud involves intentional 
misconduct to obtain a benefit.

Changes: None.
Comments: Many commenters 

believed that an institution selected by 
the SPRE on the basis of “more recent 
data” should be afforded the 
opportunity to challenge that data 
before the SPRE may conduct a review 
of that institution. In addition, several 
commenters urged that institutions 
selected by the State for review under 
proposed § 667.6 should be afforded the 
opportunity to challenge the State’s 
data. A few of these commenters 
believed that the confirmation 
procedures should be waived in cases 
where the State has reason to believe 
that institutions were engaged in 
fraudulent practices.

D iscussion: The Secretary agrees 
based on the reasons in the discussion 
under § 667.5.

Changes: A change has been made 
similar to the change in § 667.5.
Section 667.7 N otice to SPRE o f  
Federal A ctions; and § 667.8 N otice to 
N ationally Recognized A ccrediting 
Agency o f SPRE Actions

Comments: A number of commenters 
believed that the Secretary should 
shorten the time period proposed in the 
NPRM for notifying SPREs of Federal

actions. Several of these commenters 
suggested shortening the time period to 
5 days, while others suggested 
notification within 48 hours in cases 
where the Secretary intended to 
terminate an institution’s participation 
in a title IV, HEA program.

A few commenters suggested that the 
Secretary notify the SPRE in writing of 
the applicable action.

Several commenters suggested that 
the Secretary make clear that an action 
includes a limitation, suspension, or 
termination proceeding.

A number of commenters urged the 
Secretary to (1) provide to accrediting 
agencies the same information provided 
to SPREs, and (2) require States to 
provide to accrediting agencies 
information regarding SPRE reviews of 
referred institutions.

D iscussion: The Secretary proposed 
10 days in the NPRM because in some 
instances the Secretary may need to 
confirm information before providing it 
to a SPRE. The Secretary agrees that 
accrediting agencies should also be 
notified by the Secretary and by SPREs. 
Accordingly, the Secretary (1) intends to 
notify SPREs and accrediting agencies of 
Federal actions as soon as possible and 
provide this notification orally in 
writing, and (2) will require States to 
notify accrediting agencies of SPRE 
actions. The Secretary further agrees to 
include as Federal actions those 
identified by the commenters.

Changes: Section 667.7 is revised to 
describe an action taken by the 
Secretary against an institution as one 
that includes a limitation, suspension, 
or termination proceeding. A new 
§ 667.8 is added to require SPREs to 
notify appropriate accrediting agencies 
of SPRE reviews of referred institutions 
and SPRE findings and planned and 
actual corrective actions. This section is 
also revised to provide that the 
Secretary notifies the appropriate 
nationally recognized accrediting 
agency of actions taken by the Secretary 
or another Federal agency against an 
institution.
Section 667.9 Institutions With 
Locations in More Than One State

Comments: Many commenters 
objected to the proposed requirement 
that an institution’s branch campuses or 
additional locations be subject to thé 
standards of the State in which those 
branch campuses or additional locations 
are located. These commenters believed 
strongly that an institution’s branch 
campuses and additional locations be 
subject only to the standards of the State 
in which the main campus of that 
institution is located. The commenters 
argued that it is unreasonable and

burdensome to require an institution’s 
branch campuses and locations to 
comply with different State standards.

D iscussion: The Secretary disagrees 
with the commenters. This provision is 
consistent with the requirements that an 
institution must satisfy to obtain 
institutional eligibility under the HEA 
for locations or branch campuses in 
States different from the main campus. 
For institutional eligibility purposes, the 
institution must obtain a license or 
other legal authority to provide 
postsecondary education at the branch 
campus or additional location from the 
State in which the branch campus or 
other location is physically located, not 
the Senate in which the main location 
is physically located.

Changes: None.
Section 667.11 Allotm ent Formula

Comments: Two commenters writing 
on behalf of States that would receive 
the minimum allotment under the 
proposed formula believed strongly that 
a SPRE could not conduct reviews of 
referred institutions and carry out its 
other responsibilities under this part 
within that allotment. One of these 
commenters suggested the minimum 
allotment be increased from $50,000 to 
$75,000. The other commenter 
contended that a SPRE’s actual costs in 
carrying out its responsibilities would 
be five to ten times the proposed 
minimum amount.

A few commenters writing on behalf 
of States were concerned that 
unanticipated and extraordinary 
expenses a SPRE could incur as a result 
of a legal challenge from a referred 
institution to the SPRE’s determination 
that the institution should no longer 
participate irt the title IV, HEA 
programs, could prevent the SPRE from 
carrying out its planned activities under 
this part. These commenters suggested 
that the final regulations provide for an 
appeal to the Secretary by the SPRE for 
additional funds to meet those legal 
costs and unanticipated and 
extraordinary expenses.

D iscussion: The Secretary agrees with 
the commenters that the proposed 
minimum allotments were too low and 
has raised that minimum, as suggested 
by one of the commenters, from $50,000 
to $75,000. The Secretary also raised the 
minimum allotment from $20,000 to 
$30,000 for Guam, American Samoa, the 
Northern Mariana Islands, the Virgin 
Islands, and the Trust Territory of the 
Pacific Islands.

The Secretary also agrees with the 
commenters that a SPRE should be 
allowed to petition the Secretary for 
additional funds for unanticipated and 
extraordinary legal expenses. The
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Secretary use funds available for 
reallotment for this purpose.

C hanges: The formula in § 667 is 
revised to provide an allotment of 
$30,000 each to Guam, American 
Samoa, the Northern Mariana Islands, 
the Virgin Islands, and the Trust 
Territory of the Pacific Islands, and to 
provide a minimum allotment of 
$75,000 to each of the other States. This 
section has also been revised to provide 
that funds available for reallotment may 
be used to pay for a SPRE’s 
unanticipated and extraordinary legal 
expenses.

C om m ents: Several commenters 
writing on behalf of States disagreed 
with the proposed provision under 
which the Secretary would reallot, to 
other SPREs, funds not spent by a SPRE 
by the end of the period for which those 
funds were made available. These 
commenters suggested that a SPRE be 
allowed to carry over to the next 
allotment period any unspent funds 
from the current allotment period if the 
SPRE could demonstrate that it was 
making progress in carrying out 
allowable activities.

Discussion: The Secretary believes 
that funds allotted to a State for a 
specific period be spent by the SPRE 
during that period. If a SPRE cannot 
spend its allotment for that period, the 
Secretary believes that those funds are 
best used by carrying out SPRP 
activities during that period through 
reallotment to other States.

C hanges: None.
Section 667.12 A pplication fo r  Funds

Com m ents: A few commenters writing 
on behalf of States noted that it would 
be wasteful to require a SPRE to prepare 
and submit on two different occasions 
plans and budgets to receive its entire 
allotment for a fiscal year if the SPRE 
was unable to complete the 
development of review standards during 
the previous fiscal year for which it 
received an allotment.

D iscussion: The Secretary agrees with 
the comments but points out that while 
this procedure can be modified, under 
§ 667.3 a State must have submitted by 
December 31,1995 or, in some 
instances, December 31,1996, standards 
that can be approved by the Secretary.

C hanges: Proposed § 667.12(d) is 
revised to allow any SPRE that did not 
complete development of review 
standards to submit simultaneously in 
its application for funds a plan and 
budget to complete developing review 
standards and a plan and budget to 
review referred institutions.

C om m ents: A commenter writing on 
behalf of a number of associations 
suggested that each State should be

required to submit a plan, not only to 
develop the review standards and 
complaint procedures, but also to 
identify information maintained by 
institutions and State agencies that is 
relevant to the development the State 
review standards. Additionally, the 
commenter suggested that the plan 
should also include the costs of 
coordinating information systems and 
should identify information not 
currently collected that is needed to 
demonstrate compliance with review 
standards. The commenter 
recommended that the proposed 
regulations be revised to require a State 
to provide the estimated total cost to 
develop the SPRE’s information system 
if the total cost exceeds the State’s fiscal 
year 1993 allotment. The commenter 
also suggested that a State be required 
to provide the total estimated cost to 
review all referred institutions even if 
the total estimated cost of reviews 
exceeds the State’s allotment. The 
commenter believes these costs are 
among those that President Clinton’s 
Executive Order 12866 requires the 
Secretary to identify and consider in 
determining, when developing 
regulations, the costs and benefits of 
collecting and maintaining regulatory 
information.

D iscussion : The Secretary disagrees 
with the commenter. The statute 
governing the SPRP does not require a 
SPRE to perform the activities suggested 
by the commenter, and the Secretary 
believes that SPREs should not be 
forced to engage in those activities.

The Secretary considers these 
regulations to satisfy section 1(b)(6) of 
Executive Order 12866 that requires 
each agency to assess both the costs and 
benefits of the intended regulations. The 
Secretary further believes that it is 
unnecessary to require a State to 
provide the estimated costs to carry out 
any functions of the SPRP that exceed 
the State’s allotment since the SPRE is 
not required to perform functions in 
excess of that allotment.

C h a n ges: None.
C om m ents:.One commenter was 

concerned that a student or other party 
may try to hold a SPRE liable for alleged 
harm based on his or her reliance on an 
institution’s continued eligibility for 
title IV, HEA program funds in a case 
where the institution is referred to a 
SPRE because the SPRE did not have 
sufficient funds to conduct that review. 
The commenter suggested that a 
provision preventing any liability from 
falling on the SPRE for failing to review 
an institution because of inadequate 
funding be added to the regulations.

D iscussion : While nothing can 
prevent a person from suing a SPRE for

the reasons cited by the commenter, in 
the Secretary’s view, there would be no 
legal basis for charging a SPRE with any 
liability under the facts described by the 
commenter.

C h a n ges: None.
C om m ents: Most commenters agreed 

with the Secretary that the SPRE’s 
review priorities should reflect the 
objectives of protecting students, saving 
tax dollars, and promoting educational 
quality, but differed on the methods to 
best accomplish those objectives. Many 
of these commenters agreed strongly 
with the proposal in the NPRM that a 
SPRE be provided maximum flexibility 
in selecting institutions to review, 
except as provided by the statute; i.e., 
under section 494A(b) of the HEA, a 
SPRE must review referred institutions 
on a schedule that coincides with the 
Secretary’s schedule for recertifying 
those institutions. Several of these 
commenters suggested that the SPRE be 
required to publicize its review priority 
system to assure consistent selection of 
referred institutions under that system.

Many commenters believed strongly 
that a SPRE should first review referred 
institutions that meet multiple referral 
criteria. Many other commenters 
believed strongly that a SPRE should 
consider, in addition to the referral 
criteria, other factors, such as data 
measuring student outcomes (for 
instance, graduation and placement 
rates), and other information a State 
might have that would indicate that a 
referred institution was not properly 
providing its educational programs. 
Several commenters suggested that the 
Secretary' set the review priorities to 
ensure that all SPREs select institutions 
on the same basis. A number of 
commenters contended that an 
overwhelming number of institutions 
scheduled by the Secretary for 
recertification would also meet a referral 
criterion. Those commenters feared that 
this pool of institutions would be so 
great that a SPRE would never be able 
to select institutions under thé State’s 
review priority system. To alleviate this 
problem, the commenters recommended 
that the NPRM be revised to allow a 
SPRE to select institutions for review 
under the State’s priority system from 
among the pool of referred institutions 
the Secretary scheduled for 
recertification.

D iscussion : If a State’s allotment is 
less than will be needed-to review all 
referred institutions, Ihe Secretary 
believes that a SPRE is in a better 
position than the Secretary to determine 
which institutions to select for review 
from among all the referred institutions. 
The Secretary also believes that any of 
the review priorities suggested by the
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commenters could be effective in 
selecting "problem institutions" for 
review under this program, provided 
that those priorities reflect the 
objectives of protecting students, saving 
tax dollars, and promoting educational 
quality. Therefore, the Secretary will not 
require a SPRE to adopt any of the 
commenters priority suggestions for 
establishing priorities.

The Secretary agrees with the 
commenter who noted that for some 
States for some years, the number of 
institutions scheduled for recertification 
by the Secretary may exceed the money 
allotted to the State for reviews. Under 
that circumstance, the SPRE will use its 
priority criteria to select for review only 
institutions scheduled for recertification 
by the Secretary.

The Secretary agrees with the 
commenters who recommended that a 
SPRE should make known its review 
priorities.

Changes: Section 667.(23)(b) is 
revised to require a SPRE to make 
available information regarding its 
review priority system after its plan 
submitted under §667.12 is approved 
by the Secretary and prior to conducting 
reviews of referred institutions. Also, in 
response to comments regarding review 
priorities under § 667.5, a new 
§ 667.12(c)(3)(ii) is added to permit a 
SPRE to place an institution in the 
lowest priority for review if the 
institution was referred because of a late 
audit or a change in ownership and a 
previous SPRE review found no 
significant violations of State standards.

Comments: Several commenters 
suggested that the final regulations 
contain procedures, in addition to the 
reallotment procedures, under which a 
State could request a supplemental 
allotment to carry out the requirements 
of the State Postsecondary Review 
Program.

D iscussion: The Secretary disagrees 
with the commenters. If a State needs 
additional funds and those funds are 
available through reallotment, the 
Secretary will allow States to apply for 
those funds. Funds for the program’s 
purposes are provided through annual, 
discretionary appropriations from 
Congress. The program is not an 
entitlement The Secretary does not 
have the authority to award 
"supplemental allotments" beyond 
reallotment through these regulations.

C h a n ges: None.
Section 667.14 A llow able Costs and  
A ctivities

C om m ents: Several commenters 
suggested that information sharing be 
added to the list of allowable activities.

D iscussion : The Secretary agrees.

Changes: Section 667.14(c) is revised 
to include as an allowable direct cost 
sharing of information by a SPRE with 
other SPREs, the Secretary, other State 
agencies, accrediting agencies, 
institutions, private organizations, and 
others.

Comments: Several commenters 
suggested that the training of employees 
of private organizations, nationally 
recognized accrediting agencies, and 
peer review systems by considered 
allowable activities when the training is 
necessary for those employees to 
perform required activities contracted 
by a SPRE.

D iscussion: The Secretary believes 
that in establishing a contract with a 
private organization, nationally 
recognized accrediting agency, or peer 
review system, the SPRE may include in 
the contract any training that is required 
for the contracted organization to carry 
out required activities, and the SPRE 
may pay for that training with SPRP 
funds.

Changes: None.
Section 667.15 F iscal Procedures and  
R ecords

Comments: One commenter 
recommended that an audit of a SPRE’s 
activities be performed annually instead 
of at least once every two years as 
proposed in the NPRM. The commenter 
indicated that annual audits are needed 
to protect Department and taxpayer 
interests in light of the fact that die 
SPRP is a new program.

The commenter also stated that 
annual audits would ensure that SPRE 
funds supplement, not supplant, 
existing licensing or review functions 
conducted by the States The commenter 
further argued that SPREs should have 
annual audits because the HEA now 
requires institutions and others to have 
audits performed annually.

D iscussion: The Secretary disagrees. 
The Secretary believes that more 
frequent audits are not necessary to 
monitor adequately the activities of a 
SPRE. The Secretary believes that 
requiring a SPRE to have an annual 
audit would divert funds away from 
performing reviews or referred 
institutions. Also, in the case of States 
that receive the minimum allotment, the 
cost of an audit would represent a 
significant portion of the allotment.

Changes: None.
Section 667.16 Supplem ent, Not 
Supplant, Requirem ent

C om m ents: A few commenters 
recommended that the Secretary review 
compliance with this requirement cm a 
case-by-case basis. Several commenters 
suggested that a State document its

activities and functions that are in pl»ce 
prior to the implementation of the 
program and be able to demonstrate to 
the Secretary that SPRE activities did 
not replace those activities or functions. 
A few commenters recommended that 
the Secretary monitor the allocation of 
general State funds to ensure that those 
funds either matched or exceeded the 
State’s expenditure levels before the 
establishment of the SPRE.

D iscussion : The Secretary believes 
that a State should maintain adequate 
documentation to show, on audit, that 
the funds spent for SPRE activities 
supplemented, but did not supplant, 
existing State licensing or review 
functions.

C h a nges: Neme.
S ectio n  667.21 S tate R eview  Standards

The Secretary received many 
comments regarding the framework, 
proposed in § 667.21(b), under which a 
State develops review standards. In 
proposing the framework, the Secretary 
intended to achieve the following 
objectives:

(1) To recognize and account for the 
diversity of institutions that would be 
subject to the standards by allowing 
States to establish different standards 
for those institutions;

(2J To facilitate effective enforcement 
of State standards by requiring States to 
quantify certain standards, and by 
requiring States to specify the records 
and information an institution would 
need to maintain for those standards;

(3) To limit the scope of the 
quantitative standards by allowing a 
State to apply those standards only to 
regular students, i.e., students enrolled 
at an institution for the purpose of 
obtaining a degree, certificate, or other 
recognized credential offered by the 
institution; and

(4) To introduce a level of rigor in the 
standards by requiring a State to 
determine whether a comparable title 
IV, HEA program standard would be an 
acceptable State standard.
Q uantified Standards

C om m ents: Many commenters writing 
on behalf of institutions and several 
accrediting bodies objected to the 
requirement proposed in the NPRM that 
a State quantify certain review 
standards by establishing "acceptable 
percentages" for those standards. Many 
of these commenters believed strongly 
that this requirement constitutes an 
"enforcement mechanism" and thus 
violates section 494C(k) of the HEA. A 
number of commenters acknowledged 
that the statute allows a State to 
establish quantitative standards but did 
not believe that the Secretary has the
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authority under the statute to require a 
State to develop quantitative standards. 
A number of commenters believed that 
quantitative standards were too 
restrictive and feared that States would 
develop such standards without regard 
to the mission of institutions. Several 
commenters believed that enforcement 
of quantified standards would impinge 
on institutional autonomy and force 
institutions to shift their missions away 
from serving high-risk students. A 
number of commenters believed that 
standards reduced to “acceptable 
percentages” would either by arbitrary, 
and probably without legal defense, or 
statistical, and would, be definition, 
place a number of institutions below the 
acceptable levels, regardless of whether 
the performance of those institutions is 
otherwise outstanding. Still other 
commenters argued that standards based 
on minimum “acceptable percentages” 
would create a safe harbor for 
institutions that might otherwise be 
judged to be substandard. By achieving 
the numerical minimum, such 
institutions would be able to tie the 
SPREs’ hands and escape adverse action 
that might otherwise be warranted 
because, under the NPRM, the SPRE 
must consider those institutions to be in 
compliance with the review standard.

Commenters writing on behalf of 
States and student legal services 
organizations agreed with the proposal. 
These commenters believed strongly 
that objective, quantified standards are 
essential for meaningful enforcement 
and regulatory review.

D iscussion: The Secretary disagrees 
strongly with the commenters who 
contend that the proposed requirement 
that a State quantify certain review 
standards by establishing acceptable 
percentages for those standards, 
constitutes an “enforcement 
mechanism” in violation of section 
494C(k) of the HEA. That section of the 
HEA states, “Nothing in this subpart 
shall restrict the authority of the States 
to establish mechanisms to enforce the 
standards established under subsection
(d) or require the States to establish 
specific mechanisms recommended by 
the Secretary.”

The restriction on the enforcement of 
standards in section 494C(k) is based 
upon the establishment of standards 
under section 494C(d). Therefore, the 
restriction on the enforcement of 
standards has no bearing on the 
establishment of those standards.

The Secretary disagrees with those 
commenters who indicated that the 
Secretary is without authority to require 
States to develop quantitative standards. 
The nature of the standards imposed by 
statute is such that without quantifiable

measures, the standards would be 
meaningless.

While the Secretary understands the 
concerns of some of the commenters 
that States might develop standards 
without regard to institutional mission 
or that enforcement of quantified 
standards could either force institutions 
away from serving high-risk students, or 
allow some institutions that would 
otherwise be judged to be substandard 
under other measures to escape State 
oversight, the Secretary believes that 
quantitative student outcome standards 
are an extremely valuable measure of 
the success of an institution. Quite the 
contrary to the views of the 
commenters, the Secretary believes that 
the imposition of quantifiable standards 
will have the effect of improving 
institutional quality and will protect 
high-risk students from unscrupulous 
substandard institutions. Further, 
quantifiable standards will assist 
prospective students and their parents 
in making choices about attendance at 
institutions. The Secretary further notes 
there is nothing in this part that would 
preclude a State from taking into 
account the fact that an institution 
serves high-risk students.

C h a n ges: No changes were made 
regarding the quantifiable standards in 
§667.21(a)(17). However, the reader is 
referred to the discussion under the 
heading “Relationship between tuition- 
and-fee charges and remuneration” for 
information regarding changes made to 
the standard described in § 667.21(a)(9).
D ifferen t S tan da rd s fo r  D ifferen t T ypes 
o f Institutions

C o m m en ts: Many commenters writing 
on behalf of proprietary institutions 
objected strongly to the proposal to 
allow a State to develop different 
standards for different types or 
categories of institutions. These 
commenters argued that Congress 
intended that all institutions be judged 
under the same standards, except as 
explicitly provided in the statute.

Many otner commenters agreed 
strongly with the proposal. A number of 
these commenters urged the Secretary to 
require, not simply allow, States to 
develop different standards for different 
types of institutions to ensure that all 
SPREs take into consideration the 
nature and mission of institutions.

Several comments urged the Secretary 
to allow States to develop different 
standards only for different categories of 
institutions to protect institutions from 
being placed in arbitrary categories by 
States and to promote nationwide 
consistency in identifying categories.
The commenters recommended that 
institutions be categorized according to

(1) their for- or not-for-profit status, (2) 
whether they grant degrees, and (3) die 
levels and types of degrees or 
educational programs they offer.

D iscu ssio n : The Secretary believes 
that State standards should reflect the 
mission of institutions and that 
enforcement of such standards will 
allow SPREs to accomplish most 
effectively the purpose of the SPRP. The 
fact that the SPRP is a program designed 
to strengthen the State role in the 
program integrity triad means that the 
program is intended to foster the 
flexibility that inevitably results from 
differences among the States. The 
Secretary reiterates that States are 
provided flexibility in developing 
standards. Thus, a State may categorize 
institutions or educational programs in 
a manner that the State deems 
appropriate.

C h a n ges: None.
R egu la r S tu d en ts

C o m m ents: Commenters generally 
agreed that a State’s standards should be 
applied only to regular students at 
institutions. A few commenters opined 
that quantified standards would be 
misleading and irrelevant to institutions 
that offer open admissions because 
many students who attend those 
institutions do not aspire to attain a 
certificate or a degree, yet have a 
specific educational goal.

D iscu ssio n : The Secretary believes 
that in evaluating student outcomes of 
an institution, and most particularly 
with regard to institutions offering open 
enrollment, the evaluation should be 
based on regular students because they 
are the ones who can qualify for title IV, 
HEA funds, the protection of which is 
one of the primary purposes of SPRP.

C h a n ges: None.
C o m parable T itle IV , H EA  Program  
S ta n d a rd  as an  A ccep ta b le State 
S ta n d a rd

C o m m ents: Several commenters 
objected to the proposal to require a 
SPRE to consider the relevance of a title 
IV, HEA program standard as a 
requirement in establishing the State’s 
standards. The commenters believed 
that acceptance of Federal standards, 
and application of those standards, by a 
SPRE would have an adverse effect on 
institutions at which a small percentage 
of students receive assistance under the 
title IV, HEA programs.

Several other commenters believed 
the proposal is a reasonable approach 
because institutions that participate in 
the title IV, HEA programs already have 
to comply with these standards.

Several other commenters believed 
that this provisions should be expanded



22306 Federal Register / Vol. 59, No. 82 / Friday, April 29, 1994 / Rules and Regulations

to require a SPRE to adopt comparable 
State licensure standards if those 
standards are more rigorous than 
comparable title IV, HEA program 
standards. The comm enters argued that 
if a SPRE adopts review standards that 
are less rigorous than the State licensing 
standards, institutions might later argue 
persuasively to the State legislature to 
reduce the State licensing standards to 
the level of lower SPRE standards on the 
grounds that varying standards would 
be onerous and confusing. At the very 
least, these commenters suggested that 
the Secretary require States to establish 
standards that are at least as rigorous as 
the comparable title IV, HEA program 
standards.

D iscu ssio n : The Secretary is giving 
SPREs latitude to develop standards and 
expects States to take into account 
comparable title IV, HEA program 
standards as they develop their own 
standards. The Secretary does not agree 
that this program will bave an adverse 
impact on institutions at which only a 
few students receive title IV, HEA 
program assistance (1) because the SPRP 
only requires a SPRE to establish 
standards for referred institutions, and 
(2) because any standard that a SPRE 
establishes that is comparable to a title 
IV, HEA program requirement already 
applies to those institutions as title IV, 
HEA program participants. The 
Secretary agrees, however, with the 
commenters who noted that it does not 
make sense for a State to adopt 
standards under the SPRP that are 
weaker than its State licensing 
standards. Nevertheless, this is a matter 
that must be resolved among the 
appropriate State authorities.

C h a n ges: None
R ecord s a n d  In form ation  an  Institution  
M ust m aintain  to D em onstrate to SPR E  
its C o m plia nce W ith th e S ta te’s 
S ta n d a rd s

C om m ents: Many commenters 
strongly urged the Secretary to make 
clear in the final regulations that a SPRE 
may not require an institution that has 
not been referred by the Secretary to the 
SPRE for review to maintain these 
records and information. A number of 
these commenters suggested if that 
institution is later referred by the 
Secretary to the SPRE for review, the 
SPRE should be required to assist the 
institution in generating the required 
information, or that the SPRE should be 
required to allow the institution a 
reasonable time to comply with the 
State’s standards and recordkeeping 
requirements.

D iscussion: If an institution is referred 
to a State for review under the SPRP, the 
institution must satisfy the State’s

standards. If the institution was not 
otherwise required to keep records 
relating to its compliance with State 
Standards, and it did not keep those 
records, the Secretary agrees that the 
State should allow an institution a 
reasonable period of time to obtain 
records and information to enable the 
institution to demonstrate its 
compliance with the State’s standards.

C ha nges:  Section 867.21(b) is revised 
to require that if a referred institution 
was not otherwise required to keep 
records relating to its compliance with 
State standards, and it did not keep 
those records, the SPRE allow the 
institution a reasonable period of time 
to obtain those records to enable it to 
demonstrate its compliance with the 
State’s standards.
R elationship  B etw een  T u ition -a nd -Fee  
C harges a n d  R em un eration

C om m ents: Many commenters 
objected to the proposal that a State 
establish an acceptable percentage for 
the relationship between the tuition and 
fees charged by an institution for an 
educational program and the amount of 
money that a student who successfully 
completes that program actually earns.
A number of commenters believed 
strongly that this approach would be 
administratively unmanageable for 
comprehensive institutions that offer a 
broad spectrum of programs, including 
programs in liberal arts, sciences, 
teacher education, engineering, and 
nursing.

Many commenters believed that the 
Secretary does not have the authority 
under the statute to require a SPRE to 
make a judgment regarding the 
reasonableness of the tuition and fees 
charged by an institution, Many of these 
commenters contended that the 
standard, as proposed in the NPRM, was 
tantamount to price-fixing. The 
commenters argued that this standard, 
as articulated in the statute, simply 
requires an institution to disclose to 
students and prospective students 
information on program costs and on 
earnings that a graduate of that program 
could reasonably be expected to make in 
an occupation related to that program.

Other commenters asserted that 
relating the amount of tuition and fees 
to the amount of money a graduate of an 
educational program earns assumes 
incorrectly that (1) the institution alone 
is responsible for a student’s education 
and employment, and (2) salary is the 
only reason for education. The 
commenters pointed out that a student 
is also responsible for his or her 
education and that the student may 
choose a job that is rewarding in ways 
other than money.

A few commenters pointed out that 
States sometimes establish the tuition 
and fees for certain programs at public 
institutions. The commenters urged the 
Secretary to exempt these programs 
from this standard.

Many commenters contended that 
States do not have adequate data on 
wages and salaries either to establish an 
acceptable percentage or determine that 
an institution met that percentage.
These commenters were concerned that 
the results of surveys conducted by an 
institution of its graduates’ earnings 
would not be reliable. Finally, many 
commenters argued that any formula 
governing the relationship between 
tuition and remuneration consider State 
subsidies provided to public institutions 
to ensure a fair comparison of tuition 
and fees between like programs offered 
by all types of institutions.

A number of commenters agreed with 
the proposal.

D iscussion : The Secretary notes that 
this requirement only applies to 
vocational programs and therefore does 
not apply to programs such as liberal 
arts programs. . .

The Secretary acknowledges that 
commenters are correct when they note 
that many variables influence whether a 
person obtains a particular job. 
However, the Secretary believes that one 
of the most important factors is the job 
training of that individual. Further, 
institutions that purport to offer 
education to prepare students for 
occupations ought to be able to 
substantiate that the education they 
provide does just that. In addition, for 
students who receive loans for their 
education, it is reasonable to expect that 
they will qualify for positions that will 
enable them to repay those loans. For 
these reasons, the Secretary disagrees 
with the commenters who categorized 
this standard merely as a student 
consumer information disclosure 
requirement or that it is tantamount to 
price fixing. More appropriately, under 
this standard, a SPRE must determine 
whether an institution’s tuition and fees 
are too high, given the remuneration 
that its graduates can reasonably expect 
to receive.

Finally, based on public comment and 
further review, the Secretary has 
decided that an institution should not 
be required to survey its graduates to 
obtain employment and wage data; 
rather, a SPRE may rely on local, State, 
or Federal employment and wage data 
to determine the institution’s 
compliance with this standard.

C h a n ges: Section 667.21(b)(4)(i) is 
revised to require a State to quantify this 
standard by establishing criteria (rather 
than just a percentage, as in proposed
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§ 667.21 (b)(4)(i)) under which a SPRE 
determines if the tuition and fees 
charged by an institution for a 
vocational program are excessive 
compared to the amount of money that 
a student who successfully completes 
that program may reasonably be 
expected to earn. Section 667.21(a)(9)(i) 
is changed to clarify that this is the 
purpose of the standard. In addition,
§ 667.22(b)(5) is revised to require a 
State to specify the methods and data 
used by the SPRE to determine if the 
tuition and fees charged by an 
institution for a vocational program are 
excessive.
Assessing a Student's A bility to 
Complete the Program

C om m ents: Many comm enters 
objected to the proposal that a SPRE 
judge the effectiveness of an 
institution’s method to assess that a 
student has the ability to complete 
successfully the educational program for 
which he or she applied. Many 
commenters argued that there is no 
correlation between an institution’s 
assessment method and the graduation 
rate of students in an educational 
program. Tim commenters cited many 
reasons that a student might fail to 
complete a program that is unrelated to 
the student’s academic ability, 
including motivation, personal finances, 
family obligations, a change in 
employement, and others, and suggested 
that the proposed requirement be 
removed. Many other commenters 
contended that the Secretary exceeded 
statutory authority in proposing this 
requirement. A number ot these 
commenters argued that requiring a 
SPRE to judge the effectiveness of an 
institution’s assessment method could 
lead to the use of mandatory, 
standardized tests, or other methods 
that require profiles of program 
completers, for determining a student’s 
admission into a program. These 
commenters believed the use of these 
methods would lead institutions whose 
mission is to serve high-risk students to 
change their mission.

Several other commenters suggested 
that the proposed standard be expanded 
to (l) include other positive outcome 
measures, or (2) allow a SPRE to 
consider the rigor, feimess, and 
consistent application of an institution’s 
assessment method in judging that 
method.

A number of commenters agreed with 
the proposal but suggested that an 
SPRE’s judgment regarding the 
effectiveness of an institution’s 
assessment method should be limited to 
vocational programs. Like many other 
commenters, these commenters

contended that there is tittle direct 
correlation between student success and 
admissions standards for degree 
programs. One of these commenters 
argued that there is a much stronger 
correlation between student success and 
admissions criteria in vocational 
programs than in degree programs 
because of the shorter length and more 
narrow focus of vocational programs. 
The commenter believed there is a 
greater need to assess the adequacy of 
the admission standards for vocational 
programs because the population served 
by those programs tends to be less 
prepared for postsecondary education 
than students in degree programs. 
Another commenter believed strongly 
that an extraordinarily high student 
drop-out rate (1) may indicate other 
serious problems with an educational 
program, including the poor quality of 
its teachers or the lack of necessary 
equipment, and (2) invariably indicates 
enrollment of studients unable to 
understand or handle course material.

A few other commenters believed that 
the “abitity-to-benefit” provision in the 
title IV, HEA program regulations 
satisfies the statutory requirement under 
this part that an institution have a 
method to assess a student’s ability to 
complete successfully an educational 
program.

D iscussion : The Secretary is 
convinced that many points made by 
the commenters are valid, and that other 
standards adequately accomplish the 
Secretary’s originally stated objectives 
in proposing this standard. The 
Secretary clarifies, however, that the 
standard described in § 667.21(a)(3) 
applies to all regular students at an 
institution, not just those students who 
qualify to receive financial assistance 
under the title IV ability-to-benefit 
provisions.

Changes: Proposed § 667.21(a)(4) is 
removed.
Suggestion to Augment the Standard 
Proposed in § 667.21(a)(7) Concerning 
C om pliance With H ealth and Safety  
Standards

C om m ents: Most commenters 
objected to the suggestion in the 
preamble to the NPRM for views on 
whether a SPRE, as part of its review, 
should determine an institution’s 
compliance with statutes and 
regulations governing access to disabled 
individuals. They considered the 
proposal to be beyond the scope and 
purpose of the SPRP.

D iscussion : Based on comments and 
further review, the Secretary agrees not 
to include this provision. Disabled 
individuals are protected under 
applicable statutes without the

additional provision for a SPRE review 
in that area.

C h a n ges: None.
Standard in  P rop osed  § 667.21(a)(9) 
G overning Institutional P lans fo r  
C losure

C om m ents: A number of commenters, 
including several commenters writing 
on behalf of States, urged the Secretary 
to define the term “financially at risk” 
as that term applies to the standard 
under which a SPRE would require an 
institution to provide for the instruction 
of students and the retention of records 
in the event the institution closes.

D iscussion : The Secretary believes 
that a SPRE may view an institution to 
be financially at risk if it does not satisfy 
the factors of financial responsibility in 
§ 668.15 of the Student Assistance 
General Provisions regulations, 34 CFR 
part 668.

C h a n ges: None.
S ta n d a rd  in  P rop osed  § 667£l(a)(14)

C om m ents: A number of commenters 
suggested specific methods for 
establishing acceptable percentages for 
student completion and graduation 
rates, placement rates, withdrawal rates, 
and licensure examination pass rates.

One commenter opined tnat it was 
critical that quantitative measures be 
consistent within and among all States 
and believed that the Student-Right-to- 
Know regulations, when published, will 
provide a uniform basis for calculating 
student graduation rates. The 
commenter recommended a coordinated 
study by the research community to 
develop acceptable percentages for the 
quantified standards and suggested that 
the implementation of those standards 
should be delayed for 12 to 18 months 
pending the results of that study.

Several commenters urged the 
Secretary to remove the proposed 
references to the N O ICC M aster 
C rossw alk in the standard regarding the 
placement rate of an institution’s 
graduates in occupations related to their 
educational program. The commenters 
believed that any method under which 
the NCHCC M aster Crossw alk  could be 
used to code employment status would 
be extremely complex and likely to 
yield false precision at great cost.

D iscussion : The Secretary agrees that 
the Student-Right-to-Know methodology 
will provide a uniform basis for 
calculating student graduation rates, 
and encourages States to develop 
consistent methods for calculating 
student withdrawal rates, placement 
rates, and licensure examination pass 
rates to reduce burden on institutions. 
The Secretary acknowledges, however, 
that some States have developed robust
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student information systems, and does 
not intend to force those States to use 
specific methodologies for computing 
rates to measure student outcomes. 
Therefore, the Secretary disagrees with 
the commenters who suggest (1) that it 
is critical that all States adopt the same 
quantitative measures, or (2) a delay in 
implementing those measures is 
warranted.

Finally, the Secretary disagrees that 
using the NOICC M aster Crosswalk 
(Crosswalk) to code employment status 
would either be complex or costly. The 
Secretary intends that institutions and 
SPREs use the Crosswalk as it is 
currently used by State agencies—as a 
reference source and guide to evaluate 
the relationship between an educational 
program and a job.

Changes: None.
Standard in Proposed § 667.21(a)( 11) 
Governing M arket, fo b  A vailability, and  
Licensing Standards

Comments: A few commenters 
suggested that the Secretary should 
expand this standard. The commenters 
were concerned that the standard does 
not specify the geographical scope of the 
labor market information to be 
provided, nor does it specify that 
average entry-level earnings should be 
provided. In addition, the commenters 
believed that the proposed provision 
regarding the disclosure of State 
licensing requirements should be more 
specific. According to the commenters, 
some of the most egregious title IV, HEA 
program abuses have involved 
institutions that, by enrolling a student 
in a program that required a State 
license, implied that the program met, 
and the student would meet, the State’s 
licensing requirements when in fact the 
institution failed to provide adequate 
training to meet those requirements. The 
commenters suggested that the standard 
be revised to require an institution to 
describe in clear and specific terms how 
its educational program meets, and a 
student in the program would be able to 
meet, the relevant State licensing 
requirements.

D iscussion: The Secretary believes 
that a SPRE’s standards in this area will 
only be acceptable if they are applied in 
a meaningful manner that meets the 
demands of these last commenters, but 
the criterion in these regulations does 
not have need to be revised to 
accomplish this purpose. With regard to 
the comments concerning the 
geographical scope of labor market 
information on the determination of 
entry-level earnings based on averages, 
the Secretary does not disagree that 
these might be relevant and valid 
considerations. The Secretary does not

believe, however, that these regulations 
need to specify all the factors that 
contribute to making disclosures 
meaningful. Instead, these factors are 
best considered when a SPRE consults 
with the institutions in its State to 
develop the standard for applying this 
provision.

Changes: None.
Section 667.22 D isapproval o f State 
Review Standards

Comments: A number of commenters 
opined that the NPRM would empower 
the Secretary to exercise control over an 
institution in a manner that is contrary 
to section 103(b) of the Department of 
Education’s Organization Act (Pub. L. 
98-88). The commenters believed that 
the Secretary would exercise control 
over the directiqp, supervision, or 
curriculum, program of instruction, 
administration, or personnel or an 
institution through the evaluation of 
State review standards. According to the 
commenters, given the influence of 
States over institutions by virtue of State 
review standards, evaluation of those 
standards by the Secretary enables the 
Secretary to exercise the direction, 
supervision, and control over 
institutions that is prohibited by law.

D iscussion: The Secretary disagrees 
with the commenters. First, section 
494C(d) of the HEA provides that the 
standards shall be subject to the 
Secretary’s disapproval. Second, under 
the same statutory provision, these 
standards must be developed by the 
SPRE in consultation with institutions 
in the SPRE’s State, and these 
regulations provide in § 667.22(a) for the 
Secretary to take that consultation into 
consideration in determining whether 
the standards may be disapproved. The 
Secretary believes that institutional 
participation in the development of 
standards does not constitute 
interference in institutional areas 
protected by the Department of 
Education Organization Act.

Changes: None.
Comments: A few commenters writing 

in response to the request in the NPRM 
for additional criteria the Secretary 
should use to evaluate a State’s review 
standards, suggested the following 
criteria:

(1) An explanation by the State of the 
rationale for each standard;

(2) If applicable, an explanation of the 
reasons for deviating from applicable 
provisions in State law;

(3) Information that is necessary to 
demonstrate compliance with the 
review standards, including information 
not already collected by institutions or 
other State agencies; and

(4) A provision that would allow an 
institution to provide directly to the 
Secretary comments of third parties 
regarding the State’s review standards 
within a specified time.

Several commenters requested that 
the Secretary clarify the proposed 
criterion regarding the use of 
statistically valid methods and 
procedures to obtain employment- 
related data through the conduct of 
surveys of an institution graduates. A 
few commenters suggested that the 
Secretary substitute for that requirement 
a provision to use “representative 
sampling.” The commenters contended 
that representative sampling would be a 
less onerous requirement, especially for 
smaller institutions.

D iscussion: The Secretary thanks the 
commenters for their suggestions for 
additional criteria for reviewing 
standards. The Secretary has decided 
not to accept the first one because it 
imposes an unnecessary burden on a 
State to include a rationale for a 
standard where the rationale would be 
.self-evident from the standard.
However, the Secretary will use the 
commenters’ suggestion as a useful 
guideline for determining whether to 
disapprove a particular standard.

Tne Secretary has decided not to 
adopt the second suggestion because a 
State could not adopt a standard that 
was in violation of its State law. The 
Secretary has decided not to adopt the 
third suggestion because that 
information is not necessary to 
determining whether a standard is not 
acceptable. It is left to a SPRE to 
establish how an institution complies 
specifically with a standard. Finally, the 
Secretary did not adopt the fourth 
suggestion because it is the 
responsibility of a State in consulting 
with institutions in the development of 
those standards, to obtain and consider 
all relevant comments.

The Secretary considers 
“representative sampling” to be a valid 
statistical method for conducting 
surveys. ^

Changes: None.
Comments: One commenter writing 

on behalf of an accrediting commission, 
urged the Secretary to make a State’s 
review standards subject to third party 
review. The commenter also 
recommended this treatment for a 
SPRE’s plan and budget for carrying out 
the activities under this part. The 
commenter believed that the statute and 
the proposed regulations require the 
Secretary to exercise informed judgment 
on whether a number of broad standards 
have been met. Third-party comment 
would provide valuable input to the 
Secretary’s exercise of informed
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judgment. In addition, the commenter 
offered the view that if the Secretary's 
key goal for the Program Integrity Triad 
is to reduce redundancy and promote 
complimentary input from interested 
parties, notably other members of the 
triad and affected institutions, would 
help the Secretary determine whether 
State plans, budgets, and standards are 
in fact complementary to the efforts of 
the Department and nationally 
recognized accrediting agencies and not 
unduly burdensome to institutions. 
Finally, in the commentera opinion, 
input from third parties would also help 
prevent the Secretary from mistake or 
embarrassment. For example, if the 
consultative process in a State has been 
inadequate, it is highly unlikely that the 
State will reveal the inadequacies in its 
submission to the Secretary. Institutions 
that have been adversely affected, 
however, could point out those 
deficiencies before Federal funds are 
wasted on SPRE efforts to apply 
standards that may later legitimately be 
challenged. Similarly, nationally 
recognized accrediting agencies may 
provide useful information to the 
Secretary about proposed contracts with 
other “peer review systems” that are 
inadequate to the tasks that they would 
be given. The commenter maintained 
that according to interested parties the 
right to review and comment need not 
be burdensome or time-consuming, and 
recommended procedures under which 
the Secretary would provide for and 
receive third-party comment on a State’s 
review standards, and the SPRE’s plans 
and budgets, before determining 
whether to approve those standards and 
plans.

D iscussion: The Secretary disagrees 
strongly that the suggested procedures 
for third-party comment would not be 
burdensome or time-consuming. Under 
the suggested procedures, the Secretary 
would need to publish in the Federal 
Register each State's application for 
funds and each State’s review standards, 
and allow a 30 day comment period and 
consider that comment, before 
determining whether to approve a 
State’s application or disapprove a 
State’s standards. These procedures 
would delay unnecessarily decisions the 
Secretary must make to ensure proper 
and timely administration of the SPRE. 
Moreover, the Secretary believes that 
inadequate consultation with all 
affected parties will likely be revealed 
in deficient standards, which the 
Secretary will have the authority to 
review and disapprove.

C hanges: None.
C om m ents: A number of commentera 

believed that SPREs, not institutions, 
should be required to calculate student

completion rates, withdrawal rates, 
placement rates, and licensure 
examination pass rates, and other 
related data. The commentera 
contended that the statute does not 
require or imply that institutions should 
be required to collect or maintain this 
information. Other commentera 
suggested that an institution be required 
to generate data regarding these rates 
only when the institution is reviewed by 
a SPRE.

D iscussion : The Secretary disagrees 
with the commentera. It is clear under 
the SPRE that referred institutions must 
satisfy SPRE standards, and must be 
able to demonstrate that they satisfy 
those standards.

C h a nges: None.
Section 676.23 SPRE Reviews o f  
Referred Institutions

C om m ents: A few commentera 
believed that a SPRE should be able to 
conduct an unannounced review of a 
referred institution if the SPRE has 
reason to believe that the institution is 
engaged in fraudulent practices.

Other commentera suggested that, 
except where fraud is suspected, the 
Secretary require a SPRE to provide 
notice to a referred institution before 
conducting a review of that institution. 
The commentera argued that advance 
notice of a SPRE review would enable 
the institution to prepare adequately for 
the review, including having required 
records and personnel at the institution 
dining the review.

D iscussion : In general, the Secretary 
believes strongly that a SPRE is in the 
best position to determine the actions it 
should take in carrying out its review 
responsibilities. If the SPRE determines 
that an unannounced review of any 
referred institution is necessary, the 
SPRE may conduct that review.

C h a nge: None.
C om m ents: Several commentera 

suggested that a SPRE be allowed to 
determine, based on the referral criteria 
or based on a preliminary review of the 
institution, whether to conduct a 
comprehensive review of the institution 
under all of the State’s standards or 
conduct a more limited review designed 
to identify and correct certain problems 
at the institution. The commentera 
argued that this would provide for 
efficient use of SPRE resources and 
reduce the burden on referred 
institutions.

D iscussion : Section 494C(d) of the 
HEA requires a SPRE, in conducting its 
review of a referred institution, to 
determine the institution’s compliance 
with all of the State’s standards. Hie 
Secretary believes, however, that a SPRE 
may devise review procedures under

which the SPRE decides the manner or 
level of review required to determine an 
institution’s compliance with each of 
the State’s standards.

C ha nges: None.
C om m ents: A few commenters 

suggested a change in the amount of 
time a SPRE should have to issue an 
initial report of its findings to an 
institution. Some commenters suggested 
increasing the time from 45 days to 60 
days; other commenters suggested 
decreasing the time to 30 days. Another 
commenter asked the Secretary to 
clarify what constitutes the completion 
of a review and recommended that a 
SPRE issue its initial report no later 
than 45 days after it has completed its 
review of the institutions under all of 
the State’s standards and has received a 
report from the,relevant accrediting 
agency or peer review system.

D iscussion : The Secretary believes 
that 45 days provides a SPRE with 
sufficient time to prepare a report of 
findings. The Secretary considers the 
45-day period to begin at the time a 
SPRE has completed its review of all of 
the documentation and information it 
needs in order to prepare the report, 
including information provided by an 
accrediting agency or peer review 
system. The Secretary notes, however, 
that this does not preclude a SPRE from 
issuing a partial report of its findings to 
an institution, if, for example, the SPRE 
determines that the institution must, or 
should, take immediate actions in 
response to the SPRE’s findings.

Changes: None.
C om m ents: Several commenters took 

issue with the proposal that a SPRE may 
prescribe a course of action a referred 
institution must follow to correct a 
violation of the State’s standards. One of 
the commenters believed that a SPRE 
should be allowed to recommend, but 
not prescribe, the course by which an 
institution brings itself into compliance 
with State standards. The commenter 
argued that allowing a SPRE to prescribe 
a course of action would constitute an 
inappropriate interference with normal 
institutional governance and 
management. '

Some commenters were concerned 
that the Secretary set the wrong tone in 
the NPRM by suggesting that a SPRE 
take actions to effect the termination of 
an institution only when the SPRE finds 
that the institution “continuously or 
egregiously violated the State’s 
standards.” The commenters believed 
that SPREs will not be the overzealous 
terminatore that institutions and many 
others fear; more likely, SPREs will 
generally be disinclined to take forceful 
actions against institutions in their State 
for fear of litigation and other
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repercussions that would result from 
those actions. The commenters urged 
the Secretary to change the regulations 
to make clear that in all cases where a 
referred institution fails to meet a State 
standard, the SPRE would be required to 
prescribe a course of action the 
institution would need follow to correct 
the violation. The commenters further 
believed that a SPRE should be required 
to initiate a proceeding under § 667.25 
to effect the termination of an 
institution, if the institution did not 
bring itself into compliance with the 
State standards within a time specified 
in regulations unless the SPRE extended 
that time for good cause.

D iscussion : The Secretary disagrees 
strongly with the first series of 
comments because a SPRE would not be 
able to enforce the State’s standards if 
it could not require an institution to 
take the corrective action it determined 
the institution needed to take to bring 
the institution into compliance with its 
standards.

While the Secretary agrees strongly 
with the commenters that SPREs take 
consistent and appropriate actions 
against institutions that fail to comply 
with the State’s standards, the Secretary 
does not believe that it is necessary or 
prudent to require a SPRE, on an 
absolute basis, to prescribe a course of 
action an institution must follow to 
correct a violation and bring itself into 
compliance with State standards, 
particularly with the State’s quantified 
standards. An institution’s compliance 
with acceptable percentages established 
for those standards is not inviolate; the 
acceptable percentage reflects, or should 
reflect, whether the institution is 
successfully providing its educational 
programs, rather than whether the 
institution should be terminated 
because it failed to satisfy that 
percentage. In the NPRM, the Secretary 
acknowledged that developing such 
standards will be difficult, and in 
fairness to institutions, proposed that a 
SPRE provide an institution the 
opportunity to present compelling 
evidence that would demonstrate to the 
SPRE that its failure to meet a State 
standard would not warrant any further 
action by the SPRE. Thus, in § 667.23(c), 
the Secretary permits the SPRE to 
determine whether to prescribe a course 
of action and the nature ofthat action.

C h a n ges: Section 667.23(d) is revised 
to make clear that a SPRE must provide 
an institution the opportunity to present 
compelling evidence that its failure to 
satisfy a State standard does not warrant 
any further action by the SPRE.

C o m m ents: One commenter suggested 
that the Secretary initiate an emergency 
action proceeding against an institution

based on a SPRE’s report of serious 
problems at an institution.

D iscussion : Certainly, the Secretary 
will examine the findings contained in 
the SPRE’s report and may investigate 
the matter further to determine whether 
an emergency action is warranted. If the 
Secretary determines that an emergency 
action is warranted, the Secretary 
initiates that action under 34 CFR part 
668, subpart G.

C h a n ges: None.
C om m ents: Numerous commenters 

recommended that a SPRE be required 
to give an institution a minimum 
number of days to respond to the 
findings and required actions contained 
in the SPRE’s report to the institution. 
The commenters recommended that the 
minimum number be set at 30,40, 45,
60, or 90 days, or be set by the Secretary 
in regulations. Most of the commenters 
argued that the setting of a minimum 
number of days was needed because the 
regulations did not provide for an 
appeal by an institution of the SPRE’s 
findings to the Secretary.

D iscussion : The Secretary 
understands the commenters’ concerns 
that a SPRE could take a precipitous 
action against an institution by not 
allowing the institution sufficient time 
to respond to its report. As stated 
previously, however, the Secretary 
believes strongly that a SPRE is in the 
best position to determine the actions it 
should take in carrying out its review 
responsibilities, and, in view of the 
change made to § 667.23(d), the 
Secretary has no reason to believe that 
a SPRE would not afford an institution 
a reasonable time to respond to its 
report.

C h a n ges: None.
C o m m ents: Several commenters were 

concerned that a SPRE might punish an 
institution by initiating a proceeding to 
effect the termination of the institution’s 
participation in a title IV, HEA program 
if the institution did not respond 
“quickly enough’’ to the SPRE’s request 
for information, access to the 
institution, or access to personnel at the 
institution. The commenters agreed, in 
principle, that an institution should not 
be able to thwart the efforts of a SPRE 
to obtain necessary information by 
refusing to provide to the SPRE 
information or access to the institution, 
but believed that the NPRM provided 
the SPRE too much authority. The 
commenters recommended removing 
two parts of the provision and 
modifying the third part so that a SPRE 
would take an action if “ * * * the 
institution exhibits a documented 
pattern of failure to allow SPRE 
personnel at the institution or repeated

failure to provide SPRE officials with 
access to documents or records.”

A number of.commenters believed 
that, although the proposed provisions 
were appropriate, some changes should 
be made. A few commenters argued that 
a SPRE should view all violations of the 
State’s standards as serious violations 
and recommended that the term 
“serious” be removed from the phrase 
“* * * the SPRE’s findings show 
serious violations of the State’s 
standards.”

D iscussion : The Secretary does not 
agree that a SPRE must request 
repeatedly, and be denied repeatedly, 
information or access by an institution 
before taking an action. The Secretary 
agrees to remove the term “serious,” but 
in doing so does not intend that a SPRE 
take an action under these provisions 
for because of a technical violation by 
an institution.

C h a n ges: Proposed § 667.23(g) is 
revised to remove the word “serious.”

C om m ents: A number of commenters 
responded to the request in the NPRM 
regarding specific areas where SPRE 
performance standards should be 
established and how that performance 
should be evaluated.

Several commenters suggested that 
the Secretary should consider a SPRE’s 
performance to be seriously deficient if 
the SPRE exhibits a pattern of (1) 
allowing reviewed institutions an 
excessive time to correct violations, or
(2) not initiating termination 
proceedings against institutions for 
serious violations of the State’s 
standards.

Other commenters suggested that the 
Secretary evaluate a SPRE’s 
performance based on the SPRE’s 
success in completing its objectives 
under the plan the SPRE submits 
annually to the Secretary, and on other 
areas related to the SPRE compliance 
with statutory requirements.

D iscussion : The Secretary appreciates 
the commenters suggestions. Based on 
these suggestions, and upon further 
review, the Secretary has decided not to 
promulgate specific SPRE performance 
criteria because the Secretary already 
has, or will have, access to all of the 
information or records pertaining to the 
suggested criteria. In addition, the 
Secretary intends that on occasion 
Department of Education officials and 
representatives will accompany SPRE 
personnel in conducting reviews of 
referred institutions.

C h a n ges: None.
Section 667.24 Peer Review o f  
Institutions

One commenter, writing on behalf of 
an accrediting.commission, objected
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strongly to the regulations and views 
expressed in the NPRM. The commenter 
argued that if States wish to use peer 
review systems other than recognized 
accrediting agencies, those peer review 
systems should be subject to an 
approval process established and 
administered by the Secretary along the 
lines of the proposal noted in the NPRM 
preamble. The commenter submitted 
that ceding the choice of peer review 
systems to the States would be an 
abdication of the Secretary’s 
responsibilities and an invitation to 
abuse. According to the commenter, the 
goals of Congress for ensuring integrity 
in the title IV, HEA programs will not 
be met if, in the future, instances come 
to light where the quality reviews 
performed by “peer review systems” on 
behalf of SPREs have been found to be 
inadequate, politicized, or abused. In 
addition, the commenter believed that it 
could not be assumed that every SPRE 
would appropriately choose or create 
peer review systems that will be 
competent to assess institutions and 
programs. For these reasons, the 
commenter urged the Secretary to define 
in final regulations a “peer review 
system” and the process by which such 
systems are to have shown 
"demonstrated competence in assessing 
programs.” Many commenters echoed 
this commenter’s views.

Several commenters suggested that 
the Secretary permit a SPRE the use of 
a "peer review system” only in cases 
where there is substantial reason to 
doubt the reliability of the accrediting 
agency’s evaluation of an institution.

A number of commenters agreed that 
a SPRE should determine the 
competence of a peer review system and 
agreed that the criteria listed in the 
NPRM preamble are appropriate for 
making that determination. Some of 
these commenters suggested the 
following additional criteria:

(1) The system has clear and effective 
controls against conflicts of interest or 
the appearance of conflicts of interest; 
and

(2) The system is independent 
adniinistratively and financially of the 
SPRE, and is able to make decisions and 
recommendations free from undue 
influence by the SPRE.

Several commenters believed that a 
SPRE should have the flexibility to 
determine, on a case-by-case basis, 
whether to sue the services of an 
accrediting agency or a peer review 
system. The commenters offered, 
however that a SPRE should have 
defensible procedures in place for

selecting a peer review system, and 
suggested that final regulations require 
a SPRE to publicize and submit to the 
Secretary the criteria and procedures it 
uses to select an appropriate accrediting 
body or peer review system.

Another commenter suggested that a 
SPRE should be required to develop its 
own mechanism to assure that a peer 
review system meets the same level of 
quality as a recognized accrediting 
agency.

Still other commenters believed that a 
peer system should have the same 
qualifications and meet the same criteria 
required of nationally recognized 
accrediting agencies.

Discussion: The Secretary disagrees 
with the comments of the first 
commenter because the Secretary 
believes SPREs will select competent 
peer review systems. Moreover, the 
Secretary disagrees with the suggestion 
of the second set of commenters because 
section 494C(d)(15) of the HEA does not 
contain that limitation.

Based upon the suggestions of the 
other commenters and further review, 
the Secretary believes that a peer review 
system (1) must have an established 
basis for evaluating educational quality, 
(2) must have review procedures that 
include the selection of peer reviewers 
who have experience in evaluating the 
types of programs offered by the 
institution, and (3) must have 
established policies and procedures that 
guard against bias in conducting 
reviews of institutions.

C h a n ges: Proposed § 667.24(a) is 
revised to require a SPRE to evaluate a 
peer review system using these criteria 
described in the discussion above.
Section 667.25 Termination o f an 
Institution’s Participation in the Title 
IV, HEA Programs

C om m ent: A few commenters were 
concerned that providing termination 
authority to a SPRE represented a 
potential conflict with title VI of the 
Civil Rights Act of 1964 and perhaps 
with the equal protection clause of the 
Constitution of the Untied States.

D iscussion : The Secretary disagrees. If 
the SPRE took an action against a 
referred institution because the 
institution violated a SPRE standard and 
treated that institution in the same 
manner as it treated other institutions 
that had the same or similar violations, 
the SPRE’s action would not violate title 
VI of the Civil Rights Act nor the equal 
protection clause of the Constitution.

C h a nge: None.

C om m ent: One commenter questioned 
whether a SPRE could provide notice to 
the Secretary to terminate an 
institution’s participation in a title IV, 
HEA program based solely on findings 
resulting from a review conducted by a 
nationally recognized accrediting 
agency or other peer review system.

D iscussion : It depends. First, it 
depends on whether the institution was 
a. referred institution. Second, it 
depends on the nature of those 
accrediting agency or peer review 
findings. Moreover, before it could 
recommend termination, the SPRE 
would have to give the institution a 
hearing at Which the institution could 
challenge the findings of the accrediting 
agency or peer review.

C h a nges: None.
C om m ents: Many commenters 

believed strongly that the Secretary 
should allow an institution to appeal to 
the Secretary a SPRE’s determination 
that the institution should no longer 
participate in the title IV, HEA 
programs. A number of these 
commenters recommended that the 
Secretary establish procedures under 
which the Secretary would review cases 
where a SPRE’s decision was clearly 
biased.

D iscussion : As the Secretary indicated 
in the NPRM, it is the Secretary’s view 
that section 494C(h)(l) of the HEA does 
not allow an appeal to the Secretary of 
the SPRE’s termination determination.

C h a nges: None.
Section 667.26 Due Process 
Requirem ents

C om m ents: Many commenters 
believed that a State could develop due 
process procedures that met the 
minimum requirements outlined in the 
NPRM, but those procedures would not 
be adequate or provide for a meaningful 
appeal. The commenters suggested that 
final regulations (1) specify the time 
within which an institution could 
challenge an adverse action taken by a 
SPRE, and (2) require a State to provide 
an institution the opportunity to present 
its case in a hearing before a third party 
or impartial hearing official.

D iscussion : The Secretary agrees with 
the commenters’ suggestions.

C h a n ges: Section 667.26 is revised to 
require a State to (1) identify a 
minimum time within which it will 
allow an institution to challenge its 
actions, and (2) provide for a hearing 
before an impartial official.
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DEPARTMENT OF EDUCATION

34 CFR Part 668
RIN 1840-AB98

Student Assistance General 
Provisions; Campus Safety

AGENCY: Department of Education. 
ACTION: Final Regulations.

SUMMARY: The Secretary amends the 
Student Assistance General Provisions 
regulations. These regulations are 
needed to implement statutory changes 
to the Higher Education Act of 1965, as 
amended by the Student Right-to-Know 
and Campus Security Act (Pub. L. 101- 
542), the Higher Education Technical 
Amendments of 1991 (Pub. L. 102—26), 
the Higher Education Amendments of
1992 (Pub. L. 102-325), and the Higher 
Education Technical Amendments of
1993 (Pub. L. 103-208). These 
regulations require an institution of 
higher education to disclose information 
about its campus safety policies and 
procedures, and statistics concerning 
whether certain crimes took place on 
campus. These regulations also make 
technical changes to Subpart F  of the 
Student Assistance General Provisions 
regulations, which governs 
misrepresentation. Encouraging 
students to pursue high quality 
postsecondary education is an 
important element of the National 
Education Goals; a safe campus 
environment facilitates such education. 
EFFECTIVE DATE: These regulations take 
effect July 1,1994.
FOR FURTHER INFORMATION CONTACT: 
Paula M. Husselmann or Kimberly L. 
Goto, U.S. Department of Education, 400 
Maryland Avenue, SW. (Regional Office 
Building 3, room 4318), Washington, DC 
20202-5346. Telephone: (202) 708- 
7888. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800—877—8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.

Institutions should note that some of 
the provisions of these regulations may 
relate to the provisions of the Family 
Educational Rights and Privacy Act 
(FERPA). If an institution has questions 
concerning FERPA, the institution 
should contact Ellen Campbell at (202) 
732-1807.
SUPPLEMENTARY INFORMATION: The 
Student Assistance General Provisions 
regulations implement requirements 
that are common to the participation of 
postsecondary institutions in the 
student financial assistance programs 
authorized by Title IV of the Higher

Education Act of 1965, as amended 
(Title IV, HEA programs). These 
programs include the Federal Pell Grant, 
Federal Stafford Loan, Federal PLUS, 
Federal Supplemental Loans for 
Students (SLS), Federal Direct Student 
Loan (FDSL), State Student Incentive 
Grant (SSIG), Federal Perkins Loan, 
Federal Work-Study (FWS), Federal 
Supplemental Educational Opportunity 
Grant (FSEOG), Presidential Access 
Scholarship (PAS), and National Early 
Intervention Scholarship and 
Partnership (NEISP) programs.

On July10,1992 and October 22,
1993 the Secretary published two 
notices of proposed rulemaking 
(NPRMs) for 34 CFR part 668 in the 
Federal Register (57 FR 30826—30833 
and 56 FR 54902-54905, respectively). 
Both of these proposed regulations 
included a discussion of the major 
issues surrounding the proposed 
changes that will not be repeated here. 
The list below summarizes those issues 
and identifies the pages of the 
preambles to the NPRMs on which a 
discussion of those issues may be found. 
The final regulations to implement the 
Student Right-to-Know Act, proposals 
for which were also included in the July 
10,1992 NPRM, are not included in 
these regulations. With the passage of 
the Higher Education Amendments of 
1992, and its proliferation of completion 
and graduatimi rate provisions, it 
became necessary to write a second 
NPRM regarding these rates. The 
Secretary expects to publish the second 
NPRM this year. The Secretary does not 
want to delay publication of final 
regulations regarding campus security 
and is, therefore, proceeding with this 
publicatión separately. As indicated 
above, here is a summary of proposed 
issues relating to crime prevention and 
statistical disclosure:

Addition to student consumer 
provisions to require the disclosure of 
an annual security report (57 FR 30828 
and 58 FR 54903);

Addition of list of actual disclosures 
to be made (57 FR 30828 and 58 FR 
54903-54904);

Addition of time periods for 
collection of crime statistics (57 FR 
30829 and 58 FR 54904, but superseded 
by subsequent statutory change reflected 
in these final regulations); and

Addition of a definition of cam pus for 
the purpose of section 668.47 of the 
Student Assistance General Provisions 
regulations (FR 57 30829 and FR 58 
54904).

Substantive Changes Reflected in These 
Final Regulations Changes Pursuant to 
the Higher Education Amendments of 
1992, Public Law 102-325

S e x  O ffen ses, F o rcib le o r N o n fo rcib le

Section 668.47(a)(12) of the final 
regulations has been changed to provide 
for the disclosure of certain policies and 
procedures, the purpose of which is to 
prevent forcible and nonforcible sex 
offenses and address various issues 
relating to these offenses. Institutions 
are required to establish campus sexual 
assault programs to prevent sex offenses 
and procedures for a victim to follow 
when a sex offense occurs.

Section 668.47(a)(6)(i) of the final 
regulations has been changed to provide 
that for the purpose of disclosing 
statistics about campus crimes, 
institutions must compile and disclose 
statistics on rape for periods of time 
prior to August 1,1992 and sex offenses, 
forcible and nonforcible, for periods of 
time on or after August 1,1992. This 
change reflects an amendment to section 
485(f)(l)(F)(ii) of the HEA made by 
section 486(c)(1) of Public Law 102-325. 
An institution must use the definition of 
rape through July 31,1992 found in the 
Uniform Crime Reporting (UCR) 
Handbook. In addition, an institution 
must use the definitions of forcible and 
nonforcible sex offenses found in the 
National Incident-Based Reporting 
System (NIBRS) Edition of the UCR 
Handbook for collection of these 
statistics on or after August 1,1992.

R ep ortin g o f C rim e Statistics

Section 668.47(d)(1) of these final 
regulations, relating to the periods of 
time for which statistical data on 
campus crime must be compiled and 
disclosed, is changed to reflect 
§ 486(c)(3) of Public Law 102-325.

Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRMs, approximately 
300 parties submitted comments on the 
proposed regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRMs follows.

Substantive issues are discussed 
under the section of the regulations to 
which they pertain. Technical and other 
minor changes and suggested changes 
the Secretary is not legally authorized to 
make under the applicable statutory 
authority are not addressed.



22315Federal Register /  Vol.

Section 668.47 Institutional Security 
Policies and Crime Statistics
Definition of Campus Security 
Authority

Comments: Several commenters 
supported the intent of the statute and 
applauded the efforts to accurately 
collect and report information on crime 
and educate consumers, and believe the 
regulations are a deterrent towards 
criminal activity. The majority of 
commenters affirmed their support of 
the Secretary’s removal of the term 
counselors from the proposed definition 
of campus security authority.

A number of commenters believed 
that the proposed regulatory definition 
of campus security authority struck the 
appropriate balance between the needs 
of a crime victim and the need for crime 
reporting. Other commenters defended 
the inclusion of deans and residence 
directors in the proposed definition, 
maintaining that the definition allows 
victims to be served properly hy 
reducing accusations concerning 
interference and coverup of crimes and, 
most importantly, reducing the risk of 
someone else becoming a victim of 
crime.

Many commenters believed that the 
proposed definition was too broad, 
particularly because it included deans 
and residence directors. The 
commenters offered a variety of reasons 
for this belief, the most common reason 
being the belief that a student who is a 
victim of rape, date rape, or similar 
crime will often solicit a dean or 
residence director to help him or her 
work through the trauma of the event; 
the victim may decide not to file an 
official action with the legal authorities. 
In these instances, the commenters 
believe the proposed rules could limit 
the victim’s ability to receive immediate 
assistance and would most likely 
prolong his or her trauma. Several 
commenters indicated that deans and 
residence directors should play a strong 
role in educating students in security 
matters and in developing a disciplinary 
environment that refuses to support 
criminal behavior.

Several commenters said that the 
regulations should not define the term 
campus security authority at all, thereby 
ensuring maximum institutional 
flexibility with respect to the reporting 
of crimes and the allocation of 
counseling responsibilities. The 
commenters suggested this course of 
action, stating that because of the 
variety of campus administrative 
structures (size, complexity, structure, 
and staffing patterns), an all-inclusive 
definition would be difficult to achieve. 
Other commenters said that the
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regulations should define the term but 
include only specific campus officials, 
such as the chief law enforcement 
official on campus or the dean of 
students, or specific offices, such as the 
campus security office.

Many commenters specifically 
objected to including campus officials 
such as deans and residence directors 
within the definition of campus security 
authority. These commenters advanced 
several arguments: Some commenters 
said that students should be able to seek 
confidential counseling from such 
administrators before deciding whether 
to report a campus crime and that by 
requiring'these administrators to report 
possible crimes brought to their 
attention by students, would undermine 
the usefulness of the administrators as 
student advisors and advocates; other 
commenters noted that deans and 
residence directors are not trained in 
criminal law and that requiring them to 
report possible crimes would probably 
lead to double-counting of crimes, once 
by the dean or other campus official and 
once by the campus police. Several 
commenters noted that under the 
Federal Bureau of Investigation’s (FBI’s) 
Uniform Crime Reporting System, 
determining the number of crime counts 
is based on law enforcement 
investigation and does not include 
determinations by persons, such as 
those that might be made by deans and 
residence directors, who are not law 
enforcement personnel. Other 
commenters said it is unethical to 
require deans and residence directors to 
report crimes, that doing so is 
inconsistent with the intent of Congress, 
and that the proposed definition does 
not clearly exclude campus religious 
authorities, such as chaplains.

Many commenters asked for 
clarification as to how the definition of 
a campus security authority relates to 
the Family Educational Rights and 
Privacy Act (FERPA).

D iscussion: Section 485(f)(1)(F) of the 
HEA requires institutions to disclose 
statistics of certain campus criminal 
offenses reported to campus security 
authorities and local police agencies. As 
noted in the preamble to the first NPRM, 
the proposed definition of campus 
security authority, which the statute 
does not define, represented an attempt 
to strike an appropriate balance between 
the need of indi vidual crime victims for 
confidential counseling and the need of 
the broader campus community for 
prevention and a complete reporting of 
campus crime.

The Secretary continues to believe 
that to achieve this balance, and to 
ensure consistent reporting of crime 
statistics, it is necessary to define the
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term campus security authority and to 
include within the definition a wider 
range of campus administrators than 
those exclusively devoted to criminal or 
security matters. Therefore, the 
definition of a campus security 
authority includes a campus law 
enforcement unit, an individual or 
organization specified in an institution’s 
statement of campus security policy as 
the individual or organization to whom 
students and employees should report 
criminal offenses, and an official of an 
institution who has significant 
responsibility for student and campus 
activities, but does not have significant 
counseling responsibilities. The 
Secretary does not agree that including 
a broader range of administrators is 
unethical or unauthorized by the 
statute; neither is it inappropriate by 
virtue of their lack of specific training 
in criminal law, nor is it likely to lead 
to double-counting. The function of 
these administrators is not to determine 
authoritatively whether a crime took 
place—that is the function of law 
enforcement professionals working 
within the criminal justice system—but, 
with respect to these regulations to 
report to the appropriate law 
enforcement personnel, either campus 
or local police, those allegations of 
campus crimes that the administrators 
conclude are made in good faith. These 
administrators would, of course, be free 
to seek advice from legal experts before 
reporting any allegations. In addition, 
there is no penalty for reporting 
allegations of campus crime to the 
appropriate law enforcement personnel 
if  those allegations turn out to be 
baseless. If the law enforcement 
personnel, upon further investigation, 
conclude that the allegations reported 
are not substantiated by the facts or the 
law, no campus crime need be disclosed 
as a statistic.

Because of the wide variety of 
institutions participating in the Title IV, 
HEA programs, the Secretary 
acknowledges that it is not appropriate 
to identify particular administrators, 
such as deans and residence directors, 
by their titles as being either included 
or excluded from the definition of 
campus security authority. Instead, the 
identifications must be made in terms of 
the functions of particular 
administrators. Institutions are expected 
to determine which officials have 
significant responsibility for student 
and campus activities and do not have 
significant counseling responsibilities 
for the purpose of this definition and to 
make this information known to the 
campus community. The Secretary 
notes that it was never the intent of the
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proposed rule to include chaplains 
within the meaning of the term campus 
security authority.

Records created and maintained by a 
campus law enforcement unit, for the 
purpose of law enforcement, are not 
education records and are not protected 
from disclosure by FERPA. The 
definition of campus security authority 
also includes (1) an individual or 
organization specified in an institution’s 
statement of campus security policy as 
the individual or organization to whom 
students and employees should report 
criminal offenses; and (2) an official of 
an institution who has significant 
responsibility for student and campus 
activities, but does not have significant 
counseling responsibilities.

Information on crimes reported to 
these officials could be included in 
records classified as protected from non- 
consensual disclosure under FERPA 
regulations. However, FERPA does not 
prohibit the disclosure of statistical, 
non-personally identifiable information. 
The Secretary does not interpret FERPA 
to prevent compliance with the timely 
warning provision, as in a case of an 
emergency involving the safety of 
others—even where the identity of an 
individual may be disclosed.

C h a n ges: The Secretary has revised 
the definition of campus security 
authority to include, in addition to 
those individuals or organizations 
specified by the institution’s statement 
of campus security policy as those to 
whom criminal offenses should be 
reported, other officials of the 
institution who have significant 
responsibility for student and campus 
activities, but only if those officials do 
not have significant counseling 
responsibilities. The definition has also 
been revised expressly to include a 
campus law enforcement unit.
Victim’s Rights

C om m ents: A number of commenters 
said that victims should have the option 
of consulting with Student affairs 
personnel before deciding whether or 
not to report the occurrence of a crime. 
Some commenters said that the victim 
of a crime on campus should be allowed 
to report the crime anonymously.

D iscussion : Under these final 
regulations, victims of a crime on 
campus remain free to seek confidential 
counseling from campus administrators 
who have significant counseling 
responsibilities. Section 485(f)(1)(F) of 
the HEA and these regulations require 
the statistical reporting of crimes to the 
campus community, not personally 
identifiable accounts of crimes. A victim 
who reports a crime to a campus 
security authority may, of course,

request anonymity to the extent 
practicable and permitted by local law.

C h a n ges: None.
Monitoring Crimes On-Campus and Off- 
Campus

C om m ents: A few commenters 
requested that the Secretary require 
institutions to monitor crimes that take 
place in areas other than those proposed 
in the NPRM. For example, the 
commenters believe it is within the 
spirit of the statute to monitor crime on 
public and private property that is not 
owned or controlled by an institution, 
but that is frequented by the 
institution’s students. This 
recommendation would include the 
neighborhood surrounding the campus. 
One commenter indicated that there are 
many unidentifiable properties within 
the institution’s area that are controlled 
by recognized organizations, but that the 
properties of the organizations are not 
officially recognized by the institution.

D iscussion : Neither the HEA nor these 
regulations require institutions to gather 
data and report to the campus 
community about off-campus crime. 
Section 485(f)(1)(F) of the HEA and 
these regulations require institutions to 
disclose statistics about particular 
crimes that occur on campus. The 
statute includes in the definition of 
“campus” any building or property 
owned or controlled by student 
organizations recognized by the 
institution. Institutions should note, 
however, that an institution carwbe 
considered to control certain space that 
may be owned by a third party. For 
example, some institutions rent space in 
building owned by a third party; the 
institution controls the space that it 
occupies and that space is covered 
under these provisions of the HEA.

C h a n ges: None.
Timely Warning to the Campus 
Community

C om m ents: A few commenters 
requested a clear definition of “timely 
reports” for the purpose of section 
485(f)(3) of the HEA and these 
regulations, which require an institution 
to make timely reports to the campus 
community on crimes that are reported 
to campus security authorities or local 
police and that are considered a threat 
to other students and employees. Some 
commenters believed that timely 
warnings made by those who are not 
enforcement personnel could jeopardize 
a criminal investigation and allow a 
suspect to be released. Other 
commenters believe that the campus 
community must be informed of these 
threats and these provisions allow the

law enforcement authorities to receive 
the evidence to build a case.

D iscussion : The Secretary does not 
believe that a definition of “timely 
reports” is necessary or warranted. 
Rather, the Secretary believes that 
timely reporting to the campus 
community for this purpose must be 
decided on a case-by-case basis in light 
of all the facts surrounding a crime, 
including factors such as the nature of 
the crime, the continuing danger to the 
campus community, and the possible 
risk of compromising law enforcement 
efforts. Campus security authorities 
should consult the local law 
enforcement agency for guidance on 
how and when to release “timely 
reports” to the campus community.

C h a n ges: None.
Coordination With State Requirements

C om m ent: One commenter said that 
State and Federal requirements 
pertaining to the disclosure of crime 
statistics by institutions should be 
coordinated with respect to both the 
types of crimes reported and the dates 
for disclosure.

D iscussion : The Secretary supports 
coordinated efforts to disclose all 
required statistical disclosures to the 
extent they are consistent with specific 
requirements of section 485(f) of the 
HEA end these regulations.

C h a n ges: None.
Distribution of Annual Security Report

C om m ents: One commenter requested 
clarification as to the means of 
distribution of the annual security 
rpport. The commenter wondered 
whether the institution would be 
required to mail the security report to 
current students and employees or 
could simply notify them about how to 
obtain the security report. Another 
commenter requested the Secretary to 
identify those to whom an annual 
security report is given only upon 
request.

D iscussion : These regulations require 
that the annual security report be 
distributed to all current students and 
employees, and to any prospective 
student and employee upon request. As 
defined in § 668.41(b), a prospective 
student is one who has requested 
information concerning admission to 
the institution. However, because of the 
importance of this information 
regarding personal safety, the Secretary 
believes that any person requesting 
information on admission should be 
notified of the availability of the report, 
given a summary of the report, and 
given an opportunity to request it. A 
prospective employee requesting an 
application for employment from the
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institution or information about 
employment at the institution should be 
treated in the same manner as a 
prospective student. The Secretary 
agrees that these regulations need to 
clarify how the report is distributed.

C ha nges: The regulations have been 
changed to clarify the methods of 
distribution that are to be used to ensure 
individual delivery of the security 
report. An institution may choose to 
distribute the report by any of the 
following means: (1) Directly mailing of 
the report to each individual through 
the U.S. Postal Service, campus mail, or 
computer network; or (2) providing the 
report directly to each individual (by 
hand-delivery). Institutions may include 
the security report as a part of an 
institutional publication that is 
distributed to each individual, such as 
a catalog, student handbook, registration 
materials, or tuition bill. An institution 
must provide prospective students and 
employees information about the 
availability of the report and a summary 
of the information in it.
Reporting Crime Data

C om m ents: Some commenters asked 
if there is a form or format for reporting 
and disclosing crime data.

D iscussion : With respect to a 
prescribed format or form on which to 
disclose and report crime statistics, the 
Secretary notes that an institution may 
voluntarily participate in the Uniform 
Crime Reporting (UCR) System of the 
FBI. In this system, there are prescribed 
forms for the reporting of crime. The 
Secretary notes that while the HEA does 
not mandate participation in the UCR 
System, the HEA does, however, require 
use of the UCR definitions in 
determining whether a crime has been 
committed.

C hanges: None.
Institutional Security Policies

C om m ents: Several commenters asked 
whether an institution that does not 
have programs to promote the 
awareness of rape, acquaintance rape, 
and other forcible and nonforcible sex 
offenses is required to establish these 
programs itself. They asked whether an 
institution could use as educators, in 
those areas, personnel who are experts 
in their respective fields.

D iscussion : Section 485(f) of the HEA 
requires an institution to provide 
education programs to promote the 
awareness of rape, acquaintance rape, 
and other sex offenses. An institution 
may contract with experts in these 
areas, such as rape crisis intervention 
experts, local law enforcement officials, 
and social service personnel to provide 
training to students and staff.

C ha nges: None.
C om m ents: Two commenters 

questioned the change in terminology 
from sexual assault to sex offense with 
regard to procedures students should 
follow if a sex offense occurs. Two 
commenters were concerned over the 
issue of preserving evidence of a 
criminal offense: one commenter 
believed that this requirement could 
place the institution in the position of 
interpreting laws regarding evidence. 
The institutions asked for guidance with 
respect to preserving evidence. Two 
commenters agreed that a student 
should retain the right, under the 
regulations, to decide whether to report 
a sex offense.

D iscussion : The Secretary changed the 
term sexual assault to sex offense to 
conform with the statutory provision 
requiring institutions to use the 
definitions of the FBI’s UCR System; 
forcible and nonforcible sex offenses are 
defined. During negotiated rulemaking 
sessions with the academic community, 
many non-Federal negotiators 
recommended that institutions be 
required to define what is meant by 
“preserving evidence”. The Secretary 
urges institutions to consult with their 
campus security officials, local law 
enforcement officials, and the local 
prosecutor’s office in addressing what 
constitutes the preservation of evidence. 
The Secretary further encourages 
institutions to develop working 
relationships with the emergency rooms 
of local hospitals and local rape crisis 
programs.

C h a n ges: None.
C om m ents: One commenter asked to 

what extent an institution is required to 
assist a student in notifying proper 
authorities of the occurrence of a sex 
offense, if the student requests the 
institution’s assistance.

D iscussion : The Secretary expects an 
institution to accommodate a victim’s 
request for assistance reasonably.

C h a n ges: None.
C om m ents: Fifteen commenters 

addressed the requirement for an 
institution to notify students that the 
institution will change a victim’s 
academic and living situations after an 
alleged sex offense and of the options 
for such changes, if changes are 
requested by the victim and are 
reasonably available. Some of the 
commenters recommended that this 
should apply only to institutions that 
have control over on- and off-campus » 
housing. Some community colleges 
indicated that they do not have the 
experience or resources to handle such 
a request. Some commenters were 
concerned that this requirement could 
impose an unlimited liability on
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institutions. Some of the commenters 
asked the Secretary to specify what 
constitutes acceptable accommodation 
by an institution.

D iscussion : With regard to those 
commenters who expressed concern 
over potential legal liability and those 
who wish to limit the scope of this 
provision to institutions that control 
housing, it is important to recognize that 
these requirements provide an 
institution flexibility. Moreover, section 
485(f)(7)(c) of the HEA provides that no 
private right of action is created by this 
statute. A change to accommodate a 
victim must be reasonably available. If 
a change of living or academic situation 
requested by a victim is unreasonable, 
an institution is not required to make 
the change. As examples, an institution 
could allow a victim out of a housing 
contract with the institution so that the 
student may pursue off-campus 
housing; on the other hand, if would not 
be reasonable to expect the institution to 
pay for the rental of a private apartment 
for the student. The Secretary does not 
believe that it is useful to list in these 
regulations all examples of acceptable 
accommodation. Institutions are 
expected to make reasonable efforts at 
acceptable accommodation.

C h a n ges: None.
C o m m ents: Four commenters 

expressed concern that the Secretary has 
not specified how an institution must 
ensure due process for the accused in a 
campus disciplinary proceeding. The 
commenters were concerned that the 
institution not take punitive action 
against the accused until all of the 
evidence is weighed and there is a 
conviction.

D iscussion : The commenters are 
correct that the HEA does not provide 
due process requirements under these 
provisions; due process is a matter of 
local law and other requirements. The 
purpose of this provision is to provide 
disclosure of an institution’s 
disciplinary procedures with certain 
minimum requirements.

C h a n ges: None.
Other Comments

C om m ents: A few commenters 
warned that the distribution of campus 
security policies could be dangerous 
because criminal elements might use the 
information provided to evade detection 
and plan further crimes.

D iscussion : The Secretary expects 
institutions to consider the needs of the 
campus community for which they are 
providing a statement of campus 
security policies and to be judicious m 
the selection of information to be 
provided. The Secretary does not 
believe the required disclosures will aid
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crime. Rather, the disclosures will serve 
to discourage crime on campus.

Changes: None.
Comments: A few commenters said 

the statistics disclosed of campus crimes 
should represent only verifiable crimes 
or convictions.

D iscussion: The occurrence of a crime 
on campus need not be disclosed to 
students and staff under these 
regulations unless the appropriate law 
enforcement officials conclude that the 
crime did occur with the same degree of 
certainty they would require for 
purposes of reporting under the FBI’s 
Uniform Crime Reporting System. 
Convictions, however, are not required, 
because an acquittal means only that a 
specific defendant did not commit the 
crime charged, not that a crime did not 
occur. For information concerning 
“Unfounded Complaints” an institution 
should refer to the UCR Handbook. The 
Secretary provided this clarification as q 
guide to disclosure requirements. It is in 
no way to be interpreted as discouraging 
the reporting of crime to the proper law 
enforcement agencies.

Changes: None.
Executive Order 12866

These final regulations have been 
reviewed in accordance with Executive 
Order 12866. Under the terms of the 
order the Secretary has assessed the 
potential costs and benefits of this 
regulatory action.

The potential costs associated with 
the final regulations are those resulting 
from statutory requirements and those 
determined by the Secretary to be 
necessary for administering this 
program effectively and efficiently. 
Burdens specifically associated with 
information collection requirements 
were identified and explained in the 
NPRM. (Approved by the Office of 
Management and Budget under control 
number 1840-0537)

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of these regulations, the 
Secretary has determined that the 
benefits of the regulations justify the 
costs.

The Secretary has also determined 
that this regulatory action does not 
unduly interfere with State, local, and 
tribal government in the exercise of 
their governmental functions.
Assessment of Educational Impact

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 668

Administrative practice and 
procedure. Colleges and universities, 
Consumer protection, Education, Grant 
programs-education, Loan programs- 
education. Reporting and recordkeeping 
requirements, Student aid.
(Catalog of Federal Domestic Assistance 
Numbers: 84.007 Federal Supplemental 
Educational Opportunity Grant Program;
84.032 Federal Stafford Loan Program; 84.032 
Federal PLUS Program; 84.032 Federal 
Supplemental Loans for Students Program;
84.032 Federal Consolidation Program;
84.033 Federal Work-Study Program; 84.038 
Federal Perkins Loan Program; 84.063 
Federal Pell Grant Program; 84.069 State 
Student Incentive Grant Program; 84.226 
Income Contingent Loan Program; 84.268 
Federal Direct Student Loan Program; and 
84.27 National Early Intervention 
Scholarship and Partnership Program.
Catalog of Federal Domestic Assistance 
number for the Presidential Access 
Scholarship Program has not been assigned.)

Dated: April 22 ,1994.

Richard W. Riley,
Secretary o f Education.

The Secretary amends part 668 of title 
34 of the Code of Federal Regulations as 
follows:

PART 668—[AMENDED]
1. The authority citation for part 668 

is revised to read as follows:
Authority: 20 U.S.C. 1 0 8 5 ,1088 ,1091 , 

1 0 9 2 ,1 0 9 4 ,1099c, and 1141, unless 
otherwise noted.

2. Section 668.43 is amended by 
removing the word “and” at the end of 
paragraph (c)(4); removing the period in 
paragraph (c)(5) and adding, in its place, 
the term “; and”; and adding a new 
paragraph (c)(6) to read as follows:

§ 668.43 Financial assistance information.
*  * it * *

(c) * * *
(6) The institution shall provide and 

collect exit counseling information as 
required by 34 CFR 674.42 for borrowers 
under the Federal Perkins Loan 
Pjogram, by 34 CFR 685.303 for 
borrowers under the Federal Direct 
Student Loan Program, and by 34 CFR 
682.604 for borrowers under the Federal 
Stafford Loan and Federal SLS 
programs.
*  *  *  *  *

3. Section 668.44 is amended by 
removing the word “and” at the end of 
paragraph (a)(6); removing the period at 
the end of paragraph (a)(7) and adding, 
in its place, the term “; and”; and 
adding a new paragraph (a)(8) to read as 
follows:
§ 668.44 Institutional information.

(a) * * *
(8) A statement that a student’s 

enrollment in a program of study abroad 
approved for credit by the home 
institution may be considered 
enrollment at the home institution for 
the purpose of applying for assistance 
under the Title IV, HEA programs.
*  *  *  *  *

§ 668.46 [Reserved]
4. Section 668.46 is reserved.
5. A new § 668.47 is added to subpart 

D to read as follows:
§ 668.47 Institutional security policies and 
crime statistics.

(a) An institution shall, by September 
1,1992, and by September 1 of each 
year thereafter, publish and distribute, 
through appropriate publications and 
mailings, an annual security report that 
contains, at a minimum, the following 
information:

(1) A statement of current campus 
policies regarding procedures and 
facilities for students and others to 
report criminal actions or other 
emergencies occurring on campus and 
policies concerning the institution’s 
response to those reports, including 
policies for making timely reports to 
members of the campus community 
regarding the occurrence of crimes 
described in paragraph (a)(6) of this 
section. This statement shall include a 
list of the titles of each person or 
organization to whom students and 
employees should report the criminal 
offenses described in paragraph (a)(6) 
for the purpose of making timely 
reports.

(2) A statement of current policies 
concerning security of and access to 
campus facilities, including campus 
residences, and security considerations 
used in the maintenance of campus 
facilities.

(3) A statement of current policies 
concerning campus law enforcement, 
including—

(i) The enforcement authority of 
security personnel, including their 
working relationship with State and 
local police agencies and whether those 
security personnel have the authority to 
arrest individuals; and

(ii) Policies that encourage accurate 
and prompt reporting of all crimes to 
the campus police and the appropriate 
police agencies.
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(4) A description of the type and 
frequency of programs designed to 
inform students and employees about 
campus security procedures and 
practices and to encourage students and 
employees to be responsible for their 
own security and the security of others.

{5) A description of programs 
designed to inform students and 
employees about the prevention of 
crimes.

(6) (i) Statistics concerning the 
occurrence on campus of the following 
criminal offenses reported to local 
police agencies and to any official of the 
institution who has significant 
responsibility for student and campus 
activities:

(A) Murder.
(B) Rape (prior to August 1,1992) or 

sex offenses, forcible or nonforcible (on 
or after August 1,1992).

(C) Robbery.
(D) Aggravated assault.
(E) Burglary.
(F) Motor-vehicle theft; and
(ii) Statistics concerning the criminal 

offenses of murder, forcible rape, and 
aggravated assault, as listed in 
paragraph (a)(6)(i) of this section, that 
manifest evidence of prejudice based on 
race, religion, sexual orientation, or 
ethnicity, as prescribed by the Hate 
Crimes Statistics Act (28 U.S.C. 534).

(7) A statement of policy concerning 
the monitoring and recording through 
local police agencies of criminal activity 
in which students engaged at off- 
campus locations of student 
organizations recognized by the 
institution, including student 
organizations with off-campus housing 
facilities.

(8) (i) Statistics concerning the number 
of arrests for the following crimes 
occurring on campus:

(A) Liquor-law violations.
(B) Drug-abuse violations.
(C) Weapons possessions.
(ii) Statistics concerning those crimes 

listed in paragraph (a)(8)(i) of this 
section that manifest evidence of 
prejudice based on race, religion, sexual 
orientation, or ethnicity, as prescribed 
by the Hate Crimes Statistics Act (28 
U.S.C. 534).

(9) A statement of policy regarding the 
possession, use, and sale of alcoholic 
beverages and enforcement of State 
underage drinking laws.

(10) A statement of policy regarding 
the possession, use and sale of illegal 
drugs and enforcement , of Federal and 
State drug laws.

(11) A description of any drug or 
alcohol-abuse education programs, as 
required under section 1213 of the HEA. 
For the purpose of meeting this 
requirement, an institution may cross
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reference the materials the institution 
uses to comply with section 1213 of the 
HEA.

(12) A statement of policy regarding 
the institution’s campus sexual assault 
programs to prevent sex offenses, and 
procedures to follow when a sex offense 
occurs. The statement must include—

(i) A description of educational 
programs to promote the awareness of 
rape, acquaintance rape, and other 
forcible and nonforcible sex offenses;

(ii) Procedures students should follow 
if a sex offense occurs, including 
procedures concerning who should be 
contacted, the importance of preserving 
evidence for the proof of a criminal 
offense, and to whom the alleged 
offense should be reported;

(iii) Information on a student’s option 
to notify proper law enforcement 
authorities, including on-campus and 
local police, and a statement that 
institutional personnel will assist the 
student in notifying these authorities, if 
the student requests the assistance of 
these personnel;

(iv) Notification to students of 
existing on- and off-campus counseling, 
mental health, or other student services 
for victims of sex offenses;

(v) Notification to students that the 
institution will change a victim’s 
academic and living situations after an 
alleged sex offense and of the options 
for those changes, if those changes are 
requested by the victim and are 
reasonably available;

(vi) Procedures for campus 
disciplinary action in cases of an alleged 
sex offense, including a clear statement 
that—

(A) The accuser and the accused are 
entitled to the same opportunities to 
have others present during a 
disciplinary proceeding; and

(B) Both the accuser and the accused 
shall be informed of the outcome of any 
institutional disciplinary proceeding 
brought alleging a sex offense. 
Compliance with this subsection does 
not constitute a violation of the Family 
Educational Rights and Privacy Act (20 
U.S.C. 1232g). For the purpose of this 
paragraph, the outcome of a disciplinary 
proceeding means only the institution’s 
final determination with respect to the 
alleged sex offense and any sanction 
that is imposed against the accused; and

(vii) Sanctions the institution may 
impose following a final determination 
of an institutional disciplinary 
proceeding regarding rape, acquaintance 
rape, or other forcible or nonforcible sex 
offenses:

(b) An institution shall distribute the 
security report required by paragraph (a) 
of this section annually to all—
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(1) Current and prospective students 
and employees by appropriate 
publication and mailings, through—

(1) Direct mailing to each individual 
through the U.S. Postal Service, campus 
mail, or computer network; and

(ii) Publications provided directly to 
each individual; and

(2) Prospective students as defined in 
§ 668.41(b) and prospective employees 
as defined in paragraph (f) of this 
section, upon request, provided that 
such individuals are informed of the 
availability of the security report, given 
a summary of its contents, and given the 
opportunity to request a copy,

(c) An institution shall comply 
separately with the requirements of this 
section for each campus. A branch, 
school, or administrative division 
within an institution that is not within
a reasonably contiguous geographic area 
with the institution’s main campus is 
considered to be a separate campus.

(d) (l)(i) An institution’s first annual 
security report (due September 1,1992) 
must contain the statistics described in 
paragraph (a)(6) of this section covering 
the period January 1,1991, through 
December 31,1991, and the two 
preceding calendar years, or the portion 
thereof for which data are reasonably 
available. The first annual security 
report must contain those statistics 
covering at least the period from August 
1,1991, through July 31,1992.

(ii) An institution's second and third 
annual security reports (due September
1,1993 and September 1,1994, 
respectively) must contain the statistics 
described in paragraph (a)(6) of this 
section covering the most recent 
calendar year and the two preceding 
calendar years, or the portion thereof for 
which data are reasonably available.
The second annual security report must 
contain those statistics covering at least 
the period from August 1,1991, through 
December 31,1991, and calendar year
1992. The third annual security report 
must contain those statistics covering at 
least the period from August 1,1991, 
through December 31,1991, and 
calendar years 1992 and 1993.

(iii) An institution’s annual security 
report due September 1,1995, and each 
subsequent report, must contain the 
statistics described in paragraph (a)(6) of 
this section covering the three calendar 
years preceding the year in which the 
report is disclosed.

(iv) In each annual security report due 
on or after September 1,1993,
September 1,1994, September 1,1995, 
an institution must, in accordance with 
paragraphs (d)(1) (ii) and (iii) of this 
section, report statistics covering rape 
for periods of time prior to August 1, 
1992, and statistics concerning sex
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offenses, forcible or nonforcible, for 
periods of time on or after August 1,
1992.

(v) In all subsequent annual security 
reports, an institution shall report 
statistics for sex offenses, forcible and 
nonforcible. ; -

(2) (i) An institution’s first annual 
security report (due September 1,1992) 
must contain the statistics described in 
paragraph (a)(8) of this section covering 
the period January 1,1991, through 
December 31,1991, or the portion 
thereof for which those statistics are 
available. The first annual security 
report must contain that data covering at 
least the period August 1,1991, through 
December 31,1991.

(ii) An institution’s second annual 
security report (due September 1,1993) 
and each subsequent report must 
contain the statistics described in 
paragraph (a)(8) of this section, covering 
the calendar year preceding the year 
during which the report is to be 
disclosed.

(3) An institution shall compile crime 
statistics required under paragraph (a)
(6) and (8) of this section in accordance 
with the definitions used in the Federal 
Bureau of Investigation’s Uniform Crime 
Reporting Program as provided in 
Appendix E to this part.

(4) Upon the request of the Secretary, 
an institution must submit to the 
Secretary the statistics required by 
paragraphs (a)(6) and (a)(8) of this 
section.

(e) An institution shall, in a manner 
that is timely and will aid in the 
prevention of similar crimes, report to 
the campus community on crimes that 
are—

(1) Described in paragraph (a)(6) of 
this section;

(2) Reported to campus security 
authorities as identified under the 
institution’s statement of current 
campus policies pursuant to paragraph
(a)(1) of this section or local police 
agencies; and

(3) Considered by the institution to 
represent a threat to students and 
employees.

(t) The following definitions apply to 
this section:

Campus: (1) Any building or property 
owned or controlled by an institution 
within the same reasonably contiguous 
geographic area and used by the 
institution in direct support of, or in a 
manner related to, the institution’s 
educational purposes.

(2) Any building or property owned or 
controlled by a student organization 
recognized by the institution.

(3) Any building or property 
controlled by the institution, but owned 
by a third-party.

Campus security authority: (1) A 
campus law enforcement unit.

(2) An individual or organization 
specified in an institution’s statement of 
campus security policy as the 
individual or organization to whom 
students and employees should report 
criminal offenses.

(3) An official of an institution who 
has significant responsibility for student 
and campus activities, but does not have 
significant counseling responsibilities.

Prospective em ployee: An individual 
who has contacted an institution 
participating in any Title IV, HEA 
program for the purpose of requesting 
information concerning employment 
with the institution.
(Approved by the Office of Management and 
Budget under control number 1840L-0537) 
(Authority: 20 U.S.C. 534,1092, and 1232g)

6. Section 668.72 is amended by 
revising paragraph (1) to read as follows:

§ 668.72 Nature of educational program. 
* * * * *

(1) Any matters required to be 
disclosed to prospective students under 
§§668.44 and 668.47 of this part.

7. A new Appendix E is added to part 
668 to read as follows:

Appencfix E to Part 668: Crime 
Definitions in Accordance With the 
Federal Bureau of investigation’s 
Uniform Crime Reporting Program

The following definitions are to be used for 
reporting the crimes listed in § 668.47, in 
accordance with the Federal Bureau of 
Investigation’s Uniform Crime Reporting 
Program. The definitions for murder, robbery, 
aggravated assault, burglary, motor vehicle 
theft, weapon law violations, drug abuse 
violations and liquor law violations are 
excerpted from the Uniform Crime Reporting 
Handbook. The definitions of forcible and 
nonforcible sex offenses are excerpted from 
the National Incident-Based Reporting 
System Edition of the Uniform Crime 
Reporting Handbook.
Crime Definitions From the Uniform Crime 
Reporting Handbook

Murder
The willful (nonnegligent) killing of one 

human being by another.

Robbery
The taking or attempting to take anything 

of value from the care, custody, or control of 
a person or persons by force or threat of force 
or violence and/or by putting the victim in 
fear.

Aggravated Assault
An unlawful attack by one person upon 

another for the purpose of inflicting severe or 
aggravated bodily injury. This type of assault 
usually is accompanied by the use of a 
weapon or by means likely to produce death 
or great bodily kprm. (It is not necessary that
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injury result from an aggravated assault when 
a gun, knife, or other weapon is used which 
could and probably would result in serious 
personal injury if the crime were successfully 
completed.)

Burglary
The unlawful entry of a structure to 

commit a felony or a theft. Fear reporting 
purposes this definition includes: unlawful 
entry with intent to commit a larceny or 
felony; breaking and entering with intent to 
commit a larceny, housebreaking; 
safecracking; and all attempts to commit any 
of the aforementioned.

Motor Vehicle Theft 
The theft or attempted theft of a motor 

vehicle. (Classify as motor vehicle theft all 
cases where automobiles are taken by 
persons not having lawful access even 
though the vehicles are later abandoned— 
including joyriding.)
Weapon Law Violations 

The violation of laws or ordinances dealing 
with weapon offenses, regulatory in nature, 
such as: manufacture, sale, or possession of 
deadly weapons; carrying deadly weapons, 
concealed or openly; furnishing deadly 
weapons to minors; aliens possessing deadly 
weapons; and all attempts to commit any of 
the aforementioned.

Drug Abuse Violations 
Violations of State and local laws relating 

to the unlawful possession, sale, use, 
growing, manufacturing, and making of 
narcotic drugs. The relevant substances 
include: opium or cocaine and their 
derivatives (morphine, heroin, codeine); 
marijuana; synthetic narcotics (demerol, 
methadones); and dangerous nonnarcotic 
drugs (barbiturates, benzedrine).

Liquor Law Violations 
The violation of laws or ordinances 

prohibiting: the manufacture, sale, 
transporting, furnishing, possessing of 
intoxicating liquor; maintaining unlawful 
drinking places; bootlegging; operating a still; 
furnishing liquor to a minor or intemperate 
person; using a vehicle for illegal 
transportation of liquor, drinking on a train 
or public conveyance; and all attempts to 
commit any of the aforementioned. 
(Drunkenness and driving under the 
influence are not included in this definition.)

Sex Offenses Definitions From the National 
Incident-Based Reporting System Edition of 
the Uniform Crime Reporting Program

Sex Offenses—Forcible 
Any sexual act directed against another 

person, forcibly and/or against that person’s 
will; or not forcibly or against the person’s 
will where the victim is incapable of giving 
consent.

A. Forcible Rape—The carnal knowledge of 
. a person, forcibly and/or against that person s
will; or not forcibly or against the person’s 
will where the victim is incapable of giving 
consent because of his/her temporary or 
permanent mental or physical incapacity (or 
because of his/her youth).

B. Forcible Sodomy—Oral or anal sexual 
intercourse with another person, forcibly
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and/or against that person’s will; or not 
forcibly against the person’s will where the 
victim is incapable of giving consent because 
of his/her youth or because of his/her 
temporary or permanent mental or physical 
incapacity.

G Sexual Assault With An Object—The 
use of an object or instrument to unlawfully 
penetrate, however slightly, the genital or 
anal opening of the body of another person, 
forcibly and/or against that person’s will; or 
not forcibly or against the person’s will

where the victim is incapable of giving 
consent because of his/her youth or because 
of his/her temporary or permanent mental or 
physical incapacity.

D. Forcible Fondling—The touching of the 
private body parts of another person for the 
purpose of sexual gratification, forcibly and/ 
or against that person’s will; or, not forcibly 
or against the person’s will where the victim 
is incapable of giving consent because of his/ 
her youth or because of his/her temporary or 
permanent mental incapacity.

Sex Offenses—Nonforcible 
Unlawful, nonforcible sexual intercourse.
A. Incest—Nonforcible sexual intercourse 

between persons who are related to each 
other within the degrees wherein marriage is 
prohibited by law.

B. Statutory Rape—Nonforcible sexual 
intercourse with a person who is under the 
statutory age of consent.
(FR Doc. 94-10207 Filed 4-28-94; 8:45 am] 
BILLING CODE 4000-01-P
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DEPARTMENT OF EDUCATION 

34 CFR Part 600 

RIN 1840-A B87

Institutional Eligibility Under the 
Higher Education Act of 1965, as 
Amended

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
regulations governing institutional 
eligibility under The Higher Education 
Act of 1965, as amended (HEA). The 
regulations implement new HEA 
statutory provisions that were added by 
the Higher Education Amendments of 
1992 and the Higher Education 
Technical Amendments of 1993. In 
general, these new statutory provisions 
tightened the eligibility requirements for 
institutions participating in the student 
financial assistance programs 
authorized under title IV of the HEA 
(title IV, HEA programs). The 
regulations also clarify existing 
provisions, and, in kèeping with the 
statutory changes, tighten procedures 
governing institutional eligibility 
determinations.
EFFECTIVE DATE: These regulations take 
effect on July 1,1994, with the 
exception of §§600.5, 600.7, 600.10, 
600.20, 600.30, 600.31 which will 
become effective after the information 
collection requirements contained in 
these sections have been submitted by 
the Department of Education and 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act of 1980. If you want to 
know the effective date of these 
provisions of the regulations, call or 
write the Department of Education 
contact person. A document announcing 
the effective date will be published in 
the Federal Register.
FOR FURTHER INFORMATION CONTACT: Ms. 
Cheryl Leibovitz, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4318, Regional Office Building 3, 
Washington, DC 20202. Telephone:
(202) 708-7888. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: The 
Institutional Eligibility regulations 
contain requirements that apply to all 
postsecondary educational institutions 
that seek initial or continued eligibility 
to apply to participate in the programs 
authorized by the HEA.

On February 10,1994, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this part in the 
Federal Register, 59 FR 6446—6465. The 
NPRM included a discussion of major 
issues surrounding the proposed 
changes that will not be repeated here. 
The following list summarizes those 
issues and identifies the pages of the 
preamble to the NPRM on which a 
discussion of those issues can be found.

Definitions in § 600.2 (pages 6446- 
6447).

Institution of higher education in 
§ 600.4 (pages 6447-6448).

Proprietary institution of higher 
education in § 600.5 (pages 6448-6450).

Conditions of institutional 
ineligibility in § 600.7 (pages 6450- 
6451).

Treatment of a branch campus in 
§ 600.8 (page 6451).

Written agreement between an eligible 
institution and another institution or 
organization in §600.9 (page 6451).

Date, extent, duration, and 
consequence of eligibility in § 600.10 
(pages 6451-6452).

Special rules regarding institutional 
accreditation or preaccreditation in 
§600.11 (page 6452).

Change in ownership resulting in a 
change of control in § 600.31 (pages 
6452-6454).

Eligibility of additional locations in 
§ 600.32 (page 6454).

Loss of eligibility in § 600.40 (page 
6454).

Termination and emergency action 
proceedings in § 600.41 (page 6454).

The following discussion describes 
the significant changes since 
publication of the NPRM and the 
manner in which certain critical 
provisions will be initially 
implemented. They are discussed in the 
order in which they appear in the text 
of the regulations. If a provision applies 
to more than one section or is included 
in more than one section, it is discussed 
the first time it appears with an 
appropriate reference to its other 
appearances.
Section 600.5 Proprietary Institution 
of Higher Education

With regard to the two-year rule, the 
Secretary provides exceptions to the 
requirement that the program an 
institution lists on its initial eligibility 
application be substantially the same as 
the program it offered for two years 
preceding that application. An 
institution may satisfy the two-year rule 
even if it substantially changed the 
subject matter of its program over thé 
two-year period if that change was made 
because of new technology or the 
requirements of other Federal agencies.

In addition, an applicant institution 
may count as part of the two-year rule 
any period during which it was a branch 
campus.

These changes also apply to the two- 
year rule for postsecondary vocational 
institutions in § 600.6.

The Secretary changed the manner in 
which an institution calculates whether 
it satisfies the 85 percent rule. Instead 
of determining the amount of title IV, 
HEA program funds it received over an 
award year and the amount of revenues 
it received over a fiscal year in the 
fraction set forth in § 600.5(d), 
institutions will use their latest fiscal 
year to determine both amounts. Instead 
of determining the amount of title IV, 
HEA program funds received on a cash 
basis of accounting and the amount of 
revenue received on an accrual basis of 
accounting, institutions will use a cash 
basis of accounting for both title IV,
HEA program funds and revenues. 
Institutions must report to the 
Department of Education that they do 
not satisfy the 85 percent rule no later 
than 90 days after the last day of their 
fiscal ye^r, and institutions that fail to 
satisfy the 85 percent rule will become 
ineligible on the last day of their fiscal 
year.

Institutions may choose to have either 
the auditor who prepares its financial 
statement audit or the auditor who 
prepares its title IV, HEA program 
compliance audit certify to the accuracy 
of its computations under the 85 percent 
rule, and die auditor must submit that 
certification as part of that audit report. 
If the auditor determines that the 
institution did not accurately calculate 
whether it satisfied the 85 percent rule, 
the auditor must include in the audit 
the correct amount of title IV, HEA 
program funds and revenues the 
institution received in the fiscal year, 
and the correct ratio under § 600.5(d).

The Secretary proposed in 
§ 600.5(d)(2)(v) that title IV, HEA 
program funds will be presumed to be 
used to satisfy tuition, fees and other 
institutional charges unless these 
charges were satisfied with, grant funds 
provided by sources independent of the 
institution. This provision is changed so 
that the presumption would also not 
apply to institutional charges that were 
satisfied with money provided through 
job training contracts under Federal, 
State, and local training programs 
described in § 600.7(d).

When these regulations become 
effective on July 1,1994, a proprietary 
institution must determine whether it 
qualifies as an eligible proprietary 
institution for award year 1994-95 
under the 85 percent rule. The Secretary
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has developed special rules for this 
initial determination.

If an institution’s latest complete 
fiscal year ended during the period of 
October 1,1993 through June 30,1994, 
the institution shall use that fiscal year 
to determine whether the institution 
satisfies the 85 percent rule. Such an 
institution must notify the Secretary no 
later than September 30,1994 if it fails 
to satisfy the 85 percent rule, and if the 
institution fails to satisfy that rule, it 
becomes ineligible on June 30,1994. 
Therefore, as a general matter, it will be 
liable for all title IV, HEA program 
funds it disbursed to its students for 
award year 1994-95.

If an institution’s latest complete 
fiscal year ends before October 1,1993, 
the institution shall use the fiscal year 
that ends between July 1,1994 and 
September 30,1994 as its latest fiscal 
year to determine whether the 
institution satisfies the 85 percent rule. 
The institution must notify the 
Secretary if it fails to satisfy the 85 
percent rule within 90 days following 
the end of that fiscal year, and if it fails 
to satisfy that rule, it becomes ineligible 
on the last day of its fiscal year.
Section 600.7 Conditions of 
Institutional Ineligibility

In order to qualify as an eligible 
institution; starting in award year 1994— 
95, an institution must not, inter alia, be 
in violation of the limitations set forth 
in § 600.7. The provisions in that 
section implement the provisions in 
sections 481(a)(3) and 481(a)(4) of the 
HEA. The former section was effective 
on October 1,1992 while the latter 
section was effective on July 23,1992. 
Accordingly, institutions were subject to 
those provisions as of those dates. Until 
July 1,1994, the Secretary will view an 
institution as not violating those 
statutory limitations if the institution 
can demonstrate, under a plausible 
interpretation of those statutory 
provisions, that it did not violate those 
limitations.

Section 600.7 becomes effective on 
July 1,1994, and § 600.7(a)(l)(i) 
implements section 481(a)(3). Under 
§600.7(a)(l)(i), the Secretary evaluates 
an institution’s eligibility on the basis of 
the institution’s actions over the latest 
complete award year. Accordingly, as of 
July 1,1994, the latest complete award 
year is the 1993—94 award year. Thus, 
for determining whether an institution 
qualifies as an eligible institution during 
award year 1994—95, the institution will 
use award year 1993—94 for purposes of 
determining whether more than 50 
percent of its courses were 
correspondence courses, whether 50 
percent or more of its enrolled regular

students were enrolled in 
correspondence courses, whether 25 
percent or more of its enrolled regular 
students were incarcerated, and whether 
50 percent or more of its enrolled 
regular students had neither a high 
school diploma or its recognized 
equivalent.
Waivers

An institution loses its eligibility if 
more than 50 percent of its regular 
students are enrolled in correspondence 
courses. However, an institution that 
offers a 2-year associate-degree or 4-year 
bachelar’s-degree program may receive a 
waiver of that limitation for “good 
cause.” To receive a waiver, an 
institution can demonstrate “good 
cause” if the students enrolled in the 
institution’s correspondence courses 
receive no more than five (5) percent of 
the title IV, HEA program funds 
received by all the students at that 
institution during its latest award year.

An institution loses its eligibility if 
more than 50 percent of its regular 
students do not have a high school 
diploma or its recognized equivalent 
(ability to benefit (ATB] students). 
However, a nonprofit institution may 
receive a waiver of this limitation if its 
enrollment of ATB students exceeded 
50 percent of its total enrollment 
because it served a substantial number 
of ATB students through contracts with 
Federal, State, or local government 
agencies during its latest complete 
award year.

To receive a waiver, the contract must 
provide job training for low-income 
individuals who are in need of that 
training. An example of such a contract 
is a job training contract under the Job 
Training Partnership Act (JTPA).

In addition, an institution may receive 
a waiver only if no more than 40 percent 
of its enrollment of regular students 
consists of ATB students who are not 
being served under the above-described 
contracts.

If the Secretary grants a waiver to an 
institution under §600.7, the waiver 
will extend indefinitely provided that 
the institution satisfies the waiver 
requirements in each award year. If an 
institution fails to satisfy the waiver 
requirements for an award year, the 
institution becomes ineligible on June 
30 of that award year.
Section 600.9 Written Agreements

This section has been changed to 
provide that an eligible institution may 
not contract with an ineligible 
institution for the latter to provide any 
portion of an educational program if the 
ineligible institution had ever been 
terminated from participation in the

title IV, HEA programs, or had ever 
withdrawn from such participation 
while under a termination, show-cause, 
suspension, or similar type proceeding 
initiated by a State licensing agency, 
accrediting agency, guaranty agency, or 
the Department of Education.
Section 600.30 Institutional 
Notification Requirements

A substantial number of institutions 
are structured as, or owned by, 
partnerships or limited partnerships. 
Customarily, the governance of a 
partnership is vested in the “general 
partners” rather than in a “board of 
directors,” and the management is 
under the control of one or more of the 
general partners rather than under an 
“executive officer.” Accordingly, the 
term “a general partner” is added to 
§ 60Q.30(a)(7)(iv) to clarify that the 
Secretary considers a person who is a 
general partner to be exercising 
substantial control over the institution.
Section 600.31 Change of Ownership 
Resulting in a Change in Control

Commenters expressed apprehension 
about how the change of ownership 
rules affect sales in which the parties 
make the sale conditional upon securing 
the Department of Education’s 
certification for the institution under the 
new ownership. The regulation has been 
changed to provide that the Secretary 
will review an application filed with 
respect to a transfer that is subject to 
any contingency, provided that the sale 
was otherwise completed. A transfer 
that is otherwise final is considered 
completed even if the seller retains a 
security interest in the institution or its 
assets to assure satisfaction of payment 
of the purchase price.

Section 498(i}(3) of the HEA provides 
that the transfer of the interest of an 
owner upon his or her death to a family 
member or to a current owner may be 
excluded from its purview. This 
exclusion would apply readily to the 
kind of unexpected transfers of control 
that would occur of necessity upon the 
death of an actively-managing principal 
of an institution owned by a closely- 
held corporation. The regulation is 
changed to adopt the same description 
of the family of the owner as that used 
in § 600.30(f).

The regulation is modified to state 
that a change of ownership and control 
of a closely-held corporation occurs 
when a person who holds or acquires a 
legal or beneficial ownership interest in 
that corporation acquires or relinquishes 
control of 50 percent or more of the total 
outstanding voting stock of the 
corporation.
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The regulation treats the change of 
control of a registrant with the 
Securities and Exchange Commission 
(SEC) as a change of ownership and 
control within the meaning of section 
498(i) of the HEA. For other 
corporations not closely held, the 
regulation treats as a change of 
ownership and control any action by 
which a person who has or thereby 
acquires a legal or beneficial ownership 
interest in that corporation obtains both 
ownership of 25 percent of the voting 
stock of the corporation, or the right 
under a proxy, power of attorney, or 
similar agreement to vote that share, and 
actual control. Conversely, 
relinquishing that control would also 
constitute a change within the meaning 
of this section.

The regulation clarifies that a change 
from a taxable to a tax-exempt entity 
that qualifies under section 501(c)(3) of 
the Internal Revenue Code, or vice 
versa, constitutes a change of ownership 
and control under this section of the 
regulations.
Section 600.32 Eligibility of 
Additional Locations

Section 600.32 has been revised to 
clarify that the provisions of §§ 600.8 
and 600.10 also apply to the eligibility 
of additional locations.
Section 600.40 Loss of Eligibility

The loss of eligibility because of a 
violation of the 85 percent rule was 
discussed earlier in connection with 
§600.5.
Analysis o f Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, 546 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM follows. Substantive issues are 
discussed under the section of the 
regulations to which they pertain.

Technical and other minor changes— 
and suggested changes the Secretary is 
not legally authorized to make under 
applicable statutory authority—are not 
addressed.
Comments and Responses 
Section 600.2. D efinitions 
Branch Campus

Comments: Nearly all commenters 
confused the definition of the term 
“branch campus’’ with the provisions 
governing additional locations. One 
commenter asked whether an 
institution’s branch campus could be 
located in a foreign country.

D iscussion: The Secretary defined the 
term “branch campus” narrowly in the 
NPRM and in this final regulation to 
enable institutions to expand to serve 
the legitimate needs of students and 
communities not in close proximity to 
their main campuses without having to 
undergo a full certification review.
Under section 498(j) of the HEA, as 
amended by the Higher Education 
Technical Amendments of 1993, to 
participate in the title IV, HEA 
programs, a branch campus must be 
certified by the Secretary under the 
provisions of subpart 3 of part H of title 
IV of the HEA. Thus, it must separately 
meet all of the applicable requirements 
for participation contained in the 
Student Assistance General Provisions 
regulations, 34 CFR part 668. Because a 
full certification review is a complicated 
and lengthy process, the Secretary 
believes that a broad definition of 
branch campus would capture 
numerous off-campus sites of 
institutions and would seriously deter 
institutions from expanding to serve the 
legitimate needs of students and 
communities not in close proximity to 
their main campuses. The narrow 
definition avoids this adverse impact. 
Instead, additional locations of an 
institution will not necessarily be 
treated as branch campuses and thus 
will be subject to more moderate 
provisions elsewhere in this part, 
including in § 600.32.

A branch campus located in a foreign 
country may not qualify as an eligible 
branch campus under the HEA because 
one of the statutory requirements for 
eligibility (other than for purposes of the 
Federal Family Education Loan 
programs) is that the branch be located 
in a State.

Changes: None.
Correspondence Course

Comments: A commenter suggested 
that the Secretary classify a course 
offered partly by correspondence and 
partly in residential training as a 
correspondence course only if the 
course is more than 50 percent 
correspondence.

D iscussion: In the preamble to the 
NPRM, the Secretary indicated that a 
program that is part correspondence and 
part residential is considered to be a 
correspondence program because “This 
straightforward interpretation 
eliminates the need for the Secretary to 
address all the troublesome issues 
involving the quantity of education that 
an institution claims to provide in a 
correspondence program.” The 
Secretary is still of that view.

Changes: None.

Incarcerated Student
. Comments: Two commenters 

commended the Secretary’s exclusion of 
persons in half-way houses or home 
detention or sentenced to serve on 
weekends from the definition of 
"incarcerated student.” They noted that 
this exclusion helps to reduce burden 
by eliminatihg the need to identify and 
track these individuals.

D iscussion: The Secretary appreciates 
the support for this provision.

Changes: None.
Recognized Equivalent of a High School 
Diploma *

Comments: A few commenters 
suggested broadening the definition of 
students who excelled academically in 
high school. They suggested that 
persons in the upper quartile of their 
high school graduating class and 
persons who have passed standardized 
tests be considered as having excelled in 
high school. One commenter asked the 
Secretary to remove this provision 
because it could potentially be open to 
abuse.

Other commenters noted that the 
Secretary proposed to consider an 
academic transcript resulting from the 
successful completion of a two-year 
transfer program to be the recognized 
equivalent of a high school diploma and 
suggested that the following transcripts 
also be so recognized: the transcript of 
a student who completed at least one 
semester or quarter of a two-year 
transfer program; and the transcript of a 
student enrolled in a two-year program 
if most of the credits in that program 
could be transferred to a bachelor’s 
degree program.

D iscussion: The Secretary believes 
that the recognized equivalent of a high 
school diploma is-generally a GED and 
the two provisions discussed by the 
commenter apply only in exceptionally 
limited circumstances. Therefore, the 
Secretary does not believe it useful to 
expand either provision at this time.
The Secretary has reconsidered his 
position and no longer believes that a 
student’s class standing in high school 
is an adequate indication that the 
student excelled in high school. The 
final rules reflect the Secretary’s current 
policy in this area.

Changes: None.
Sections 600.4, 600.5, and 600.6 
Institution o f  H igher Education, 
Proprietary Institution o f H igher 
Education, and Postsecondary 
V ocational Institution

Comments: Several commenters noted 
that while section 496(e) of the HEA 
required an institution to submit a
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dispute with an accrediting agency 
regarding its loss of accreditation to 
initial arbitration prior to bringing other 
legal action, the NPRM proposed 
requiring the institution to agree to 
binding arbitration. Most of these 
commenters were concerned that 
requiring binding arbitration would 
violate an institution’s right to have its 
case reviewed in court. Other 
commenters noted that while 
institutions have to agree to binding 
arbitration, accrediting agencies do not 
have to so agree. Another commenter 
asked whether an institution would 
retain its institutional eligibility under 
this part while it undergoes binding 
arbitration.

Discussion: In the NPRM, the 
Secretary stated that he proposed that 
an institution agree to binding 
arbitration “so that any legal action after 
arbitration would be limited to whether 
the arbitrator’s decision was arbitrary or 
capricious. The Secretary believes that 
this approach best carries out the 
purpose of section 496(e) by limiting, to 
the maximum extent possible, litigation 
in this area.” The Secretary is still of 
this view.

The Secretary recognizes that the HEA 
does not specifically require an 
accrediting agency to agree to binding 
arbitration but anticipates that 
accrediting agencies will agree to such 
arbitration without the necessity of a 
regulatory requirement since it 
significantly limits the cost and length 
of appeals of their final decisions. 
Moreover, if an accrediting agency does 
not agree to binding arbitration, 
institutions will be free to appeal their 
final adverse decisions in federal courts.

If an institution loses its accreditation 
as a result of a final accrediting agency 
action, it loses its eligibility under this 
part because of its lack of accreditation.
If it takes that accrediting agency to 
binding arbitration, it will not regain 
that eligibility unless the arbitrator 
requires the agency to restore the 
institution’s accreditation.

C hanges: None.
Section 600.5 Proprietary Institution o f  
Higher Education
Two-year rule

C om m ent: Several commenters 
questioned how the Secretary would 
determine whether a program offered for 
two years prior to an institution’s initial 
eligibility application was substantially 
the same as a program it listed in its 
application for approval.

Other commenters were concerned 
that a new institution would not be able 
to make substantive changes in 
curriculum to keep up with new

technology and changes in industry and 
marketplace requirements. One 
commenter explained that other Federal 
agencies may have regulations that 
affect course content and length and 
suggested that if the Secretary retained 
language prohibiting institutions from 
changing courses substantially in 
content and length, the provision be 
revised to allow for course content and 
length changes necessitated by 
regulations of other Federal agencies. 
Another commenter was concerned that 
a new institution would never be able 
to change its courses. Other commenters 
suggested that accrediting agencies and 
State Postsecondary Review Entities 
(SPREs) would monitor program 
integrity and quality and a shorter 
period than two years could be used.

D iscussion : As the Secretary indicated 
in the preamble to the NPRM, the 
purpose behind this provision is to 
prevent an institution from offering a 
minimal program during the first two 
years of its existence and then 
expanding its programs when it 
becomes eligible to participate in the 
title IV, HEA programs. The Secretary 
believes that the best way to support 
this purpose is to require an institution 
to offer over the two-year period a 
training program that is substantially 
the same in terms of subject matter and 
length as the training program it offers 
when it applies for institutional 
eligibility. However, the Secretary 
agrees with the point made by some 
commenters that some flexibility should 
be provided with regard to the subject 
matter of a program to take into account 
new technology and requirements of 
other Federal agencies. The Secretary 
does not agree with the suggestion that 
an institution should be able to make 
substantive changes in the subject 
matter of a program because of changes 
in market conditions.

The Secretary considers programs to 
be substantially the same if they are 
listed within the same generic series 
and codes defined in Chapter I, 
Academic and Occupationally Specific 
Programs, published by the Secretary in 
the Classification of Instructional 
Programs, Second Edition (1990).

The Secretary considers a program to 
be substantially the same in terms of 
length as the program the institution is 
currently offering if the program offered 
over the two-year period would qualify 
the applicant to be an eligible 
proprietary institution of higher 
education or eligible postsecondary 
vocational institution. Thus, in general, 
the program must provide at least 20 
Weeks of instructional time and at least 
16 semester hours, 24 quarter horn's, or 
600 clock hours.

2 2 3 2 7

C h a n ges: The Secretary will permit an 
institution to demonstrate that the 
subject matter of its program changed 
substantially over the two-year period 
because of new technology or the 
requirements of other Federal agencies.

C om m ent: A number of commenters 
suggested that the institutional portions 
of programs, such as the Federal SEOG 
and Federal Perkins programs, should 
not be included in the numerator since 
the money comes from the institution 
and not the Federal Government.

D iscussion : The Secretary agrees. An 
institution should not include 
institutional matching funds in the 
numerator as part of its title IV, HEA 
program funds.

C h a n ges: None.
C om m ent: A number of commenters 

discussed the presumption that title IV, 
HEA program funds are used to satisfy 
tuition, fees and other institutional 
charges unless these charges were 
satisfied with grant funds provided by 
sources independent of the institution. 
Commenters suggested that the above 
presumption should not apply if the 
tuitioii, fees and other institutional 
charges were satisfied with money 
provided by other Federal agencies, 
such as the Department of Veterans 
Affairs, or through job training contracts 
under Federal, State, or local training 
programs, such as the Job Training 
Partnership Act (JTPA). •

D iscussion : The Secretary agrees with 
the commenters with regard to funds 
received by an institution under a job 
training contract under Federal, State, or 
local training programs since the 
Congress in the Higher Education 
Technical Amendments of 1993 
provided for an exception to the ability 
to benefit (ATB) enrollment limitation 
for institutions serving ATB students 
under such contracts.

C h a n ges: Section 600.5(d)(2)(v) has 
been amended to allow an institution to 
consider that a student’s tuition, fees 
and other institutional charges were 
satisfied from funds provided under 
contracts described in § 600.7(d).

C om m ent: A number of commenters 
suggested that the definition of 
“revenue” in the denominator used in 
§ 600.5(d)(1) is too narrow and should 
be expanded.

D iscussion : As indicated in the 
preamble to the NPRM, the Secretary 
believes the definition of the term 
“revenue” establishes a reasonable 
middle ground between counting only 
the income received from students’ 
tuition and fees and counting as revenue 
income from businesses that are owned 
and operated by the institution, 
regardless of the relationship between
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the educational institution and the 
businesses.

Changes: None.
Comment: A number of commenters 

suggested that revenue from contract 
training (on or off-site) provided by the 
institution to business and industry be 
included as revenue in the denominator 
in § 600.5(d)(1) since this type of 
training is directly related to the 
curriculum offered by the institution.

D iscussion: An institution can count 
as revenue only tuition, fees, and 
institutional charges for students 
enrolled in eligible programs at the 
institution, and funds received for 
activities that are necessary to the 
education or training of those students 
enrolled in eligible programs. Therefore, 
whether an institution can count as 
revenue in the denominator of the 
fraction in § 600.5(d)(1) the revenue 
described by the commenters depends 
on whether an institution’s contract 
training programs qualify as eligible 
programs.

(m anges: Section 600.5(d)(1) has been 
amended to clarify this requirement.

Comment: Several commenters 
suggested that an institution should be 
allowed to include institutional charges 
that were paid by institutional - 
scholarships and loans as revenue in the 
denominator of die fraction contained in 
§ 600.5(d)(1). One commenter said that 
his school awarded $1,000 institutional 
scholarships to all students in the 
second year of their program. The 
commenter felt strongly that his 
institution should be able to include 
these scholarships as institutional 
revenues.

D iscussion: An institution is not 
prohibited from including institutional 
charges that were paid by institutional 
scholarships and institutional loans as 
revenue in the denominator of the 
fraction contained in § 600.5(d)(1), 
provided that the scholarships and 
loans are valid and not just part of a 
scheme to artificially inflate an 
institution's tuition and fee charges. For 
this purpose, the Secretary does not 
consider institutional loans to be real 
unless such loans are routinely repaid 
by the student borrowers. The Secretary 
does not consider institutional 
scholarships to be valid if every student 
receives such a scholarship so that no 
student ever pays the claimed tuition 
and fee charges. The Secretary considers 
the above-described practice of the 
commenter to be a classic example of 
this scheme.

In this connection, the Secretary will 
scrutinize institutions that raise their 
tuition and fee charges to avoid the 85 
percent rule but can show no actual 
payment of those additional charges, or

payment through “artificial” 
institutional scholarships and loans.

Changes: None.
Comment: A number of commenters 

suggested that non-need-based title IV, 
HEA program assistance, such as funds 
under the Federal PLUS Loan Program, 
the Federal SLS Program, and the 
unsubsidized Federal Stafford Loan 
Program, should not be included in the 
numerator of the 85 percent rule 
calculation because it is unrealistic to 
penalize an institution whose students 
chose to borrow under these programs.

Discussion: The statutory provision 
that established the 85 percent rule, 
section 481(b)(6) of the HEA, provides 
that an eligible proprietary institution 
must have at least 15 percent of its 
revenues that “are not derived from 
funds provided under this title,” in., 
title IV of the HEA. Section 481(b)(6) 
does not differentiate between “need- 
based” title IV, HEA program funds and 
non-need-based title IV, HEA program 
funds. However, when determining the 
amount of title IV, HEA program funds 
derived from FFEL programs or the 
Federal Direct Loan Program, the 
institution should only include loan 
proceeds disbursed to students. It 
should not include the face amount of 
a loan because that amount includes 
loan origination fees and loan guarantee 
fees that are not disbursed to students.

Changes: None.
Comment: A number of commenters 

pointed out problems with the fraction 
the Secretary proposed to determine 
whether an institution satisfies the 85 
percent rule. The commenters noted 
that the title IV, HEA program funds in 
the numerator were reported on an 
award year basis but the revenues in the 
denominator were reported on a fiscal 
year basis. The commenters indicated 
that when the institution’s fiscal year 
does not coincide with an award year, 
the computation would not provide 
reliable results.

In addition, a number of commenters 
raised concerns that the information 
reported in the numerator and 
denominator would be produced under 
two different methods of accounting. 
Several auditing organizations noted 
that the title IV, HEA program funds 
must be reported in the numerator on a 
cash basis of accounting (received).
They further noted that the revenue 
figure in the denominator would be 
verified through the use of a financial 
statement audit, and in accordance with 
Generally Accepted Accounting 
Principles (GAAP), financial statements 
are prepared on an accrual basis of 
accounting. The commenters concluded 
that it does not make sense to compare 
the amount determined in the
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numerator with the amount determined 
in the denominator when each number 
is determined under a different basis of 
accounting.

Discussion: The Secretary agrees with 
the commenters about the deficiencies 
in the proposed rule and has made the 
following changes. First, the Secretary 
agrees that there should be a common 
reporting period for the numerator and 
the denominator. The Secretary will not 
require institutions to change their fiscal 
year to parallel an award year. 
Therefore, although the Secretary will 
be giving up a degree of oversight, the 
Secretary will allow institutions to use 
their fiscal year as the reporting period 
for the numerator as well as the 
denominator.

Second, since institutions must report 
and account for title IV, HEA program 
funds on a cash basis, the institution 
must also account for revenue in the 
denominator on a cash basis. Under a 
cash basis of accounting, the institution 
reports revenues on the date that the 
revenues are actually received.

An institution’s computation must be 
verified as part of the institution’s title 
IV, HEA program compliance audit or as 
part of its financial statement audit. The 
institution may choose which audit will 
include the verification.

Changes: Section 600.5 is amended as 
follows: institutions will report title IV, 
HEA program funds in the numerator of 
the fraction set forth in § 600.5(d) on a 
fiscal year basis and that fiscal year will 
be the same fiscal year used to report 
revenues in the denominator of that 
fraction; institutions will report 
revenues in the denominator on a cash 
basis of accounting; and institutional 
computations will be verified in 
financial statement audits or title IV, 
HEA program compliance audits.

Comment: Several commenters 
suggested that 30 or 60 days after an 
award year or fiscal year does not 
provide enough time for an institution 
to compute its percentage of title IV, 
HEA program funds because of possible 
year-end adjustments and because the 
institution’s computation must be 
verified by the financial audit

Discussion: The Secretary agrees with 
the commenters that institutions may 
need an additional period to take 
possible year-end adjustments into 
account. Therefore, the Secretary will 
allow an institution up to 90 days from 
the last day of its fiscal year to report 
that it fails to satisfy the 85 percent rule. 
However, if an institution determines 
that it fails to satisfy the 85 percent rule, 
it will be ineligible as of the last day of 
that fiscal year; therefore the longer an 
institution takes to report its 
ineligibility, the greater its potentiallas ■ ■ j
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liability for improperly disbursed title 
IV, HEA program funds.

The Secretary believes that an 
institution does not need to wait for an 
audit to determine the percent of its 
revenue that was derived from title IV, 
HEA program funds. The institution 
should be keeping track of these 
amounts over the course of its fiscal 
year to avoid becoming ineligible. 
Moreover, since an institution must now 
determine its revenues on a cash 
accounting basis, it is relatively easy for 
an institution to know its position 
relative to the 85 percent rule.

C h a nges: An institution will have 90 
days from the last day of its fiscal year 
to report its ineligibility to the 
Department of Education under the 85 
percent rule.

C om m ent: A number of commenters 
suggested that although an institution 
may give its best efforts to track 
revenues and keep within the guidelines 
of the 85 percent rule, file institution 
will not know positively of the result 
until its annual audited financial 
statement is completed. The 
commenters suggested that given the 
dire consequences of having title IV,
HEA program funds exceed 85 percent 
of its revenues, and the fact that a great 
many students could be potentially 
harmed by such precipitous action, the 
Secretary should add a provision that 
allows an institution to voluntarily 
refund any excess money to bring its 
percentage incompliance with the 85 
percent rule.

D iscussion : The purpose of the 85 
percent rule is to preclude the 
participation in the title IV, HEA 
programs of proprietary institutions of 
higher education whose overwhelming 
source of revenue is title IV, HEA 
program funds. The repayment of title- 
IV, HEA program funds to the 
Department of Education is not 
consistent with that statutory purpose. 
Moreover, since a refund of title IV,
HEA program funds would reduce both 
the numerator and denominator of the 
fraction used to determine this rule, any 
conforming refund would involve a 
significantly large amount of money.

C hanges: None.
Section 600.7 Conditions o f  
Institutional Ineligibility

C om m ent: As a general rule, an 
institution may not have 50 percent or 
more of its students enrolled in 
correspondence courses and retain its 
eligibility under the HEA. However, as 
a result of the Higher Education 
Technical Amendments of 1993, the 
Secretary may waive this requirement 
for an institution that offers a 2-year 
associate-degree or 4-year bachelor’s-

degree program for “good cause.” In the 
NPRM, the Secretary solicited 
comments as to what should be 
considered “good cause”.

One comment was received on this 
provision. The commenter suggested 
that a waiver should be granted for 
“good cause” only if the students 
attending the institution’s 
correspondence courses received a 
minimal percent of the title IV, HEA 
programs at that institution.

D iscu ssio n : The Secretary agrees with 
the commenter’s suggestion.

C h a n ges: Section 600. 7(b)(3) has been 
amended to provide that the Secretary 
will waive this requirement for an 
institution that offers a 2-year associate- 
degree or 4-year bachelor’s-degree 
program if the students enrolled in the 
institution's correspondence courses 
receive no more than 5 percent of the 
title IV, HEA program funds received by 
students at that institution.

C om m ent: One commenter suggested 
that an institution should not 
permanently lose its eligibility if its 
current owner or Chief Executive Officer 
(CEO) has been found guilty of a crime 
involving title IV, HEA program funds 
and that owner or CEO disassociates 
himself or herself from the institution. 
The commenter also asked for 
clarification as to what is meant by 
“judicially determined to have 
committed fraud.”

D iscussion : The Secretary believes 
that if the current owner or CEO of an 
institution has been found guilty of a 
crime involving title IV, HEA program 
funds, that institution should no longer 
be eligible to participate in the title IV, 
HEA programs. The phrase “judicially 
determined to have committed fraud” 
means that a court of competent 
jurisdiction has made such a finding.

C h a n ges: None.
C om m ent: Section 481(a)(3)(D) of the 

HEA provides that an institution that 
does not offer an associate or bachelor’s 
degree is not an eligible institution if 
more than 50 percent of its enrollment 
consists of students without a high 
school diploma or its recognized 
equivalent (ATB students). As a result of 
an amendment by the Higher Education 
Technical Amendments of 1993, the 
Secretary may waive the limitation for 
nonprofit institutions. However, to 
receive a waiver, the institution must 
demonstrate to the satisfaction of the 
Secretary that it exceeds the limitation 
because it serves, through contracts with 
Federal, State, or local government 
agencies, significant numbers of ATB 
students.

In the NPRM, the Secretary requested 
comments regarding the conditions 
under which the Secretary should grant

this waiver. Comments were 
particularly requested on the purpose of 
the referenced contracts, what 
constitutes a “significant” number of 
ATB students, and the duration of a 
waiver.

Two commenters suggested that an 
institution should receive a waiver if the 
purpose of the referenced contracts is to 
provide job training for low-income 
people who are iij need of such services.

One commenter suggested that 20 to 
25 percent of an institution’s enrollment 
constitutes a significant number, 
another suggested 40 percent, and yet 
another suggested 50 percent.

One commenter suggested that a 
waiver should be issued for a period of 
one year at a time, renewable on a 
yearly basis, depending upon 
graduation and employment rates. A 
second commenter suggested that a 
waiver should be issued for the duration 
of the certification agreement period. A 
third commenter suggested that the 
waiver should be issued for the period 
in which the institution is in good 
standing with its accrediting agency.

D iscussion : For purposes of granting 
this waiver, the Secretary agrees with 
the commenters regarding the type of 
contract that supports a waiver. The 
Secretary thus agrees that the contracts 
must provide job training for low- 
income individuals who are in need of 
such services. An example of such a 
contract is a job training contract under 
the Job Training Partnership Act (JTPA).

Further, to receive a waiver, an 
institution must demonstrate that its 
enrollment of ATB students exceeded 
50 percent of its total enrollment 
because it served a substantial number 
of those students through contracts.
That is, the institution must 
demonstrate cause and effect; it 
exceeded the statutory limit because it 
served a significant number of ATB 
students through contracts.

An institution cannot satisfy this 
waiver provision simply by 
demonstrating it served a large number 
of ATB students under a contract. For 
example, if an institution’s enrollment 
of ATB students who were not served 
under contract exceeded 51 percent of 
its total enrollment, that institution 
would not satisfy the waiver 
requirement regardless of the number of 
additional ATB students it served under 
contract. Similarly, if an institution’s 
enrollment of ATB students who were 
not served under contract equaled 50 
percent of its total enrollment, so that 
one additional ATB student would put 
the institution over the-50 percent 
limitation, the institution would not 
satisfy the waiver requirement 
regardless of the number of additional
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ATB students it served under contract.
In neither case did the institution’s 
enrollment of ATB students exceed 50 
percent of its total enrollment because it 
served a significant number of ATB 
students under contract.

In view of the above, the critical factor 
in whether an institution qualifies for a 
waiver is the percentage of its 
enrollment who are ATB students not 
being served under contract.

An institution is evaluated to 
determine whether it falls within the 
limitation set forth in §600.7(a)(l)(i) on 
an award-year basis. If the Secretary 
grants a waiver to an institution under • 
this section, the waiver will extend 
indefinitely provided that the 
institution satisfies the waiver 
requirements in each award year. If an 
institution fails to satisfy the waiver 
requirements for an award year, the 
institution becomes ineligible on June 
30 of that award year. (This policy is 
applicable to all waivers provided for 
under § 600.7.)

Changes: An institution may receive a 
waiver if the contracts provide job 
training for low-income individuals 
who are in need of such services. An 
institution may not receive a waiver if 
its enrollment of ATB students who are 
not being served under contract exceeds 
40 percent of its total enrollment. If the 
Secretary grants a waiver to an 
institution under this section, the 
waiver will extend indefinitely 
provided that the institution satisfies 
the waiver requirements in each award 
year. If an institution fails to satisfy the 
waiver requirements for an award year, 
the institution becomes ineligible on 
June 30 of that award year.
Section 600.9 Written Agreem ent 
Between an E ligible Institution and  
A nother Institution or Organization

Comment: One commenter suggested 
that the provision that requires an 
eligible institution to give credit to 
students enrolled in a contracted 
program on the same basis as if it 
provided that program itself be modified 
to make an exception in the case of 
study abroad programs approved for 
credit by the eligible institution.

D iscussion: The Secretary believes 
that this rule should apply to all 
contracted programs, including 
contracted programs involving study 
abroad.

Changes: None.
Comment: One commenter noted that 

this section prevents an eligible 
institution from entering into an 
agreement with an ineligible institution 
if that institution had its eligibility to 
participate in the title IV, HEA programs 
terminated by the Secretary. The

commenter suggested that this provision 
be expanded to prevent an eligible 
institution from entering into an 
agreement with an ineligible institution 
that withdrew from participating in the 
title IV, HEA programs under a show- 
cause or suspension order issued by the 
institution’s State licensing agency, 
accrediting agency, guarantor, State 
Postsecondary Review Entity (SPRE), or 
the Secretary. On the other hand, 
another commenter suggested removing 
this provision entirely since it could 
eliminate teachout agreements when 
institutions close and could prevent 
students from participating in valuable 
educational programs.

D iscussion: The Secretary agrees with 
the commenter’s suggestion that it is 
inappropriate for an eligible institution 
to contract with an ineligible institution 
that had its eligibility to participate in 
the title IV, HEA programs terminated or 
that withdrew from participating in the 
title IV, HEA programs under a 
termination, show-cause, suspension, or 
similar type proceeding initiated by the 
institution’s State licensing agency, 
accrediting agency, guarantor, or SPRE, 
or by the Secretary. Moreover, the 
Secretary believes that this limitation 
should also apply to contracts under 
which the ineligible institution provides 
25 percent or less of the eligible 
institution’s program. The Secretary 
believes that there are a sufficient 
number of eligible institutions to allow 
teachouts of students whose institutions 
closed.

Changes: Section 600.9 is amended to 
preclude an eligible institution from 
contracting any portion of its 
educational program to an ineligible 
institution that had its participation in 
the title IV, HEA programs terminated 
by the Secretary, or that withdrew from 
that participation under termination, 
show-cause, suspension, or similar type 
proceeding initiated by the institution’s 
State licensing agency, accrediting 
agency, guarantor, or SPRE, or by the 
Secretary.
Section 600.10 Date, Extent, Duration, 
and Consequences o f  Eligibility

Com m ent: Several commenters 
suggested that it is unfair to require that 
certain new educational programs have 
to be approved by the Secretary as 
eligible programs before students 
enrolled in those programs would be 
eligible to receive title IV, HEA program 
funds. The commenters felt that this 
would place an undue burden on the 
institution and the students the 
institution is attempting to serve by 
creating delays in new program 
implementation.

D iscussion: Prior to the issuance of 
the Institutional Eligibility regulations 
in April of 1988, it was the Secretary's 
practice to require institutions to apply 
to the Department of Education to have 
any new program designated as an 
eligible program before students 
enrolled in that program could receive 
title IV, HEA program funds. The 
Secretary changed this practice in the 
regulation to reduce the burden on 
institutions and the Department of 
Education.

Under current regulations, an 
institution could determine on its own 
whether a new educational program 
qualified as an eligible program. 
However, the institution would be liable 
for all title IV, HEA program funds it 
disbursed to students enrolled in a new 
program if the institution incorrectly 
determined that the program qualified 
as an eligible program.

The Secretary Jias found that this new 
practice has not worked out. The 
Secretary has found that when 
institutions have made incorrect 
determinations regarding whether a new 
educational program is an eligible 
program, the liability associated with 
that incorrect determination was usually 
too high to be repaid. Moreover, this 
practice is inconsistent with the new 
emphasis on “gatekeeping” as 
evidenced in Program Integrity Triad 
legislation, particularly with respect to 
the certification process.

The Secretary nas found1 that most 
problems in this area come from an 
institution offering new, short-term 
vocational programs. Therefore in the 
NPRM, the Secretary has not required 
preapproval for new programs leading 
to an associate degree or higher, or new 
vocational programs similar to the ones 
the institution already provides. The 
Secretary retains this position in the 
final rule and believes that this 
procedure provides a proper balance 
between the need of institutions to 
provide title IV, HEA program funds to 
students enrolled in new programs, and 
the need to limit abusive practices of 
certain institutions.

Changes: None.
Section 600.20 Application Procedures

Comment: Several commenters 
expressed concern about when and how 
to apply for renewal of eligibility. One 
commenter believed that institutions 
should have to apply to have eligibility 
extended to educational programs.

D iscussion: With regard to an 
institution’s eligibility for purposes of 
the title IV, HEA programs,
§ 600.10(d)(1) provides that an 
institution’s eligibility designation for 
the title IV, HEA programs will expire
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when the institution’s program 
participation agreement expires. Section 
498(g) o f the HEA requires the Secretary 
to establish a schedule for the expiration 
of those program participation 
agreements. When this schedule is 
established, the Secretary will notify 
each institution well in advance of the 
scheduled expiration of its program 
participation agreement of die need to 
reapply in order to continue its 
eligibility designation without 
interruption. Similarly, the Secretary 
will provide each institution with the 
necessary information about the forms 
to use and the date by which the 
application must be submitted.

Once an institution has undergone a 
reapproval review, if it is approved, it 
will receive a program participation 
agreement with a specific expiration 
date. Thereafter, it is the institution’s 
responsibility to reapply for approval to 
continue its eligibility to participate in 
the title FV, HEA programs beyond the 
expiration date.

The Secretary has addressed the 
addition of new educational programs 
in connection with § 600.10(c).

Changes: None.
Section 600.30 N otification  
Requirements

Comments: Several commentera noted 
that institutions would be required to 
notify the Secretary of certain changes 
within 10 days of occurrence, but that 
it was unclear whether such changes 
would necessitate the filing of a new 
application and reestablishing 
eligibility, especially with respect to 
such changes as changes in boards of 
directors and percent of ownership 
interest.

Discussion: Section 600.30 specifies 
the institutional changes of which the 
Secretary must be advised. Upon receipt 
of the notification, the Secretary will 
advise the institution of any additional 
information that needs to be provided 
and whether the institution needs to file 
an application. Section 600.20 identifies 
those key circumstances in which an 
institution is always required to file an 
application. However, die Secretary 
retains the authority to request that an 
institution undergo a réévaluation of 
institutional eligibility and certification 
whenever warranted. It should be noted 
that the new institutional eligibility 
application will consist of a cover sheet 
plus separate schedules that deal with 
the institution's additional locations, 
educational programs, boards of 
directors, etc. Thus an institution that 
has a change in its board of directors or 
a change in the address of one of its 
locations may be asked to submit an 
application, but that application may

consist only of the application cover 
sheet and the appropriate scheduie(s).

In summary, §$600.20,600.21, and 
600.30 taken together explain what an 
institution is required to do and when.

Changes: None.
Section 60031 Change in Ownership 
Resulting in a  Chang? in Control

C om m ent A commenter expressed 
the view that the statute did not require 
that divisions, mergers or consolidations 
of public or private non-profit 
institutions be treated as changes of 
ownership under section 498(i) of the 
HEA and objected to their inclusion in 
the requirements of this section of the 
regulation. The basis for the comment is 
the list of examples in section 498(e) of 
the HEA of an “ownership interest.“
The commenter noted that these 
examples are not typical of the 
ownership of public or non-profit 
entities.

D iscussion: The Secretary disagrees 
with the commenter. As indicated in 
section 498(e) of the HEA, the list of 
examples provided is not exclusive, and 
the examples of change of ownership 
and control included in section 498(i) of 
the HEA include transactions that 
public and non-profit institutions 
undergo, such as sales, mergers, and 
divisions. Therefore, such changes of 
ownership and control are covered by 
§600.31 and could cause the eligibility 
of those institutions to lapse.

With regard to changes of ownership 
of non-profit institutions, where the 
non-profit institution is incorporated as 
a stock corporation, the same bright 
lines used to identify changes of 
ownership constituting changes of 
control for other stock corporations will 
apply. For non-profit institutions 
organized as member corporations, the 
corresponding interest is the 
membership interest, and those rules 
should apply in the same way to 
changes in the membership of the non
profit institutions. Changes of 
ownership and control also occur with 
regard to institutions that are owned by 
non-profit corporations; changes in the 
persons or individuals who by virtue of 
their membership in the non-profit 
corporation own the institution can 
result in a change of ownership and 
control of that institution. The bright 
lines that identify changes of ownership 
and control of other corporations apply 
to changes in the membership of non
profit corporations as well.

In connection with any change of 
ownership, whether a transfer of the 
assets and educational enterprise of an 
institution to another institution is a 
change within this section, or is subject 
to § 600.32 turns on whether the

institution continues to function as a 
separate educational enterprise after the 
transfer. If the entity that acquires the 
institution continues die operation of 
that institution not as a separate 
institution but as part of another 
institution, the transaction would be 
considered an acquisition of an 
additional location and would be 
subject to § 600.32.

Changes: None.
Comment: Commentera expressed 

apprehension about how the change of 
ownership rules affect sales in which 
the parties make the sale conditional 
upon securing the Department’s 
certification for the institution under the 
new ownership. Commentera believed 
that the proposal that thd Department 
would not review the school under the 
new ownership until the sale has been 
completed would tend to foster 
undesirable disruption of title IV, HEA 
program funding and pose a threat to 
continued training of students enrolled 
at the time of the sale. Commentera 
urged adoption of a procedure in which 
the Department would review a 
proposed transfer of ownership before 
the consummation of the sale, so that 
the sale could be aborted if certification 
were denied. A commenter suggested 
consideration of a preapproval 
procedure described as used by other 
agencies in which the Department 
would review a proposed sale, and, if 
the institution under the new ownership 
would qualify for certification, offer the 
certification on the condition that the 
sale be fully consummated promptly.

D iscussion: The Secretary recognizes 
the importance of reducing possible 
interruption in funding to the extent 
consistent with the conduct of a 
responsible review of the financial and 
administrative capability of the school 
under new ownership.

The Department currently reviews 
only transfers that have taken effect, and 
thereby have caused the eligibility and 
certification of the institution to lapse, 
eVen if  the transfer is subject to a 
condition subsequent, such as obtaining 
the Department’s approval and 
certification. The Department has taken 
this position because it ensures that the 
parties submit only transfers under 
which the purchaser has conducted the 
requisite due diligence to ensure that 
approval and certification will be 
granted. The Secretary believes this 
position is fair because the regulations 
state fully the standards under which 
the qualifications of the school for 
certification will be measured, mid 
because virtually all die information on 
which approval of the institution under 
new ownership depends is fully
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available to, and in many instances 
derived directly from, the institution.

The Secretary sees no reason why a 
purchaser should not be able and 
expected to have made a fully informed 
decision to purchase before submitting 
the application for certification. 
Unfortunately, in the past, purchasers 
have often engaged in wholly 
inadequate due diligence, given scant 
professional attention to the 
requirements for participation in the 
student assistance programs, and 
presented seriously deficient 
applications for approval. These 
deficiencies unnecessarily consume 
Department review resources and 
needlessly delay approval decisions for 
the institution. Lack of competent due 
diligence also results in other 
purchasers purporting to be unaware of 
problems with the qualifications of the 
institution they have purchased that are 
serious enough to make Department 
approval impossible. The Secretary’s 
procedure for review of change of 
ownership applications will foster 
responsible and effective due diligence 
by the purchaser.

Changes: The regulation provides that 
the Secretary will review an application 
filed with respect to a transfer that is 
subject to any contingency, provided 
that the sale was otherwise completed.
A transfer that is otherwise final is 
considered completed even if the seller 
retains a security interest in the 
institution or its assets to assure 
satisfaction of payment of the purchase 
price.

Comment: Several commenters 
believed that a transfer of ownership to 
a person who had been engaged in 
management of the school should not be 
considered a change within the meaning 
of section 498(i) of the HEA. Others 
urged excluding transfers of ownership 
interests among current shareholders, 

articularly if the institution was owned 
y a close corporation and the 

shareholders had held those interests for 
several years or the shareholder 
acquiring the controlling interest had 
been engaged in managing of that 
institution. Other commenters urged 
that transfers of controlling ownership 
interests from the owner upon 
retirement to a shareholder currently 
involved in management of the school 
be excluded from changes in ownership 
within the meaning of section 498(i) of 
the HEA.

D iscussion: Section 498(i) of the HEA 
requires an institution to reestablish its 
educational credentials and its 
administrative and financial capability 
after a change of ownership and control. 
Transfers of ownership commonly take 
place between those holding the

controlling interest in the institution 
and individuals who have been 
managing the institution. While there 
may often be a continuity of 
management and administration 
through such transfers of ownership, the 
financial capability of the institution 
after the current managers assume 
controlling ownership interests may be 
dramatically different than under the 
prior owner, particularly where the 
transaction is structured as an asset sale 
rather than a stock transaction. The fact 
that the new owner already had an 
ownership interest, or was involved in 
management of the institution, or both, 
does not provide assurance that scrutiny 
can responsibly be waived for those 
reasons.

Section 498(i)(3) of the HEA does 
provide that the transfer of the interest 
of an owner upon his or her death to a 
family member or to a current owner 
m ay be excluded from its purview. This 
exclusion would apply readily to the 
kind of unexpected transfers of control 
that would occur of necessity upon the 
death of an actively-managing principal 
of an institution owned by a closely- 
held corporation. However, the rationale 
for deferring to this humanitarian 
objective of facilitating a smooth 
transition in this narrow circumstance 
does not support waiving otherwise- 
mandated scrutiny in a broader range of 
transfers involving corporations that are 
not closely held, or planned transfers to 
those who have neither an ownership 
interest nor any managerial involvement 
in the institution. The Secretary 
considers it prudent to limit the waiver 
at this time only to those transfers of the 
interest of .a deceased or retiring owner 
either to one who is a current manager 
and owner of the institution or to an 
immediate family member, and to 
evaluate the consequences of this kind 
of waiver, before considering further 
waivers.

Changes: The regulation is changed to 
adopt the same description of the family 
of the owner as that used in § 600.31(f).

Comment: Most commenters 
welcomed the adoption of bright-line 
tests for identifying changes of 
ownership and control, and the use of 
the acquisition or relinquishment of a 
50 percent interest in the institution or 
its owner was generally agreed as a 
suitable line. Some commenters stressed 
the importance of looking to control 
rather than simply percentage of 
ownership interest, and urged that a 
transfer of ownership interest between 
active and passive investors be 
disregarded if the transfer did not 
change the control of the institution.

D iscussion: In proposing that the term 
“control” as used in section 498(i) of the

HEA and current regulations be 
interpreted with reference to SEC 
regulations, 17 CFR part 230.405, the 
Secretary intended to recognize that 
“the power to direct or cause the 
direction of the management and 
policies, whether through the 
ownership of voting securities, by 
contract, or otherwise,” included the 
power held by a managing partner or 
active investor to effectively direct the 
decisions and policies of the 
partnership or corporation. Therefore, 
the intent and effect of the proposed 
rule was to recognize that a transfer of 
an ownership interest to one who holds 
some ownership interest and who 
already had the power to direct the 
management of the entity does not 
constitute a change of ownership 
resulting in a change in control. Such 
transfers do not fall within the purview 
of this section.

Although there appeared to be general 
support for adoption of the 50 percent 
standard for identifying the possession 
of ownership and control of a closely- 
held corporation, the manner in which 
this was described suggested some need 
to reaffirm how the test would actually 
apply.

In interpreting section 498(i) of the 
HEA, which does not itself define 
change of ownership resulting in a 
change in control, but gives as examples 
of such changes a list taken almost 
verbatim from Department regulations 
in effect for many years, the Secretary 
considers Congress to have intended 
that the mandate of section 498(1) of the 
HEA be applied in situations that would 
have triggered changes under the 
Department’s regulations. Like the SEC 
definition of control, with which 
businessmen and practitioners can be 
expected to be already thoroughly 
familiar, both the proposed rule and 
current Department regulations focus on 
the acquisition—through “any action”— 
of “new authority to control the actions 
of the institution” by one with a legal 
or beneficial ownership interest in the 
entity. A person may already have 
acquired an ownership interest and then 
acquire such new authority, or may in 
a single transaction acquire both an 
ownership interest and control. In either 
case, the transaction changes the control 
group for that institution to a degree that 
warrants the scrutiny mandated in 
section 498(i) of the HEA. Actions by 
which a person who has no legal or 
beneficial ownership interest gains or 
loses “control” are not changes of 
ownership and control within the 
meaning of the regulation unless the 
person acquires an ownership interest 
in that action.
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Therefore, the 50-percent test is 
simply meant to identify those 
situations in which a person becomes 
owner or controller of the majority of 
the voting stock of a closely-held 
corporation. Conversely, the power to 
direct the management and decisions of 
the corporation can reasonably be 
presumed to change, and therefore to 
warrant scrutiny of the continued 
capability of the institution, when a 
person who held control of the majority 
of the stock loses that control, even if no 
other single person thereby gains that 
control. The test is met therefore when 
a person with an ownership interest in 
any amount acquires control of 50 
percent of the outstanding voting stock 
of the corporation, or when a person 
who has an ownership interest and 
control of 50 percent of the voting stock 
relinquishes that degree of control. Very 
small changes in ownership and/or 
control can be enough to change control. 
To control a closely-held corporation, a 
person who already holds an ownership 
interest need not acquire an additional 
50 percent share in order to control the 
corporation; a shareholder with 
ownership or control of 49 percent of 
the voting stock need only acquire 
either ownership or control of another 
percent of that stock to achieve at very 
least equal power with any other 
person, and by acquiring an added two 
percent, would hold greater power than 
any other person to direct the 
management and policies of the 
corporation. Relinquishing those minor 
shares of control results in the person 
having less than control of a majority of 
the voting stock of the corporation, and 
causes a change of ownership and 
control of the corporation.

C hanges: The regulation is modified 
to state that a change of ownership and 
control of a closely-held corporation 
occurs when a person who holds or 
acquires a legal or beneficial ownership 
interest in that corporation acquires or 
relinquishes control of 50 percent or 
more of the total outstanding voting 
stock of the corporation.

C om m ents: Commenters generally 
agreed that for those corporations whose 
stock is registered with the SEC, using 
the events that would constitute a 
change of control of the corporation so 
as to trigger an obligation to file an SEC 
Form 8—K would be a suitable bright 
line for identifying changes of 
ownership and control within the 
meaning of section 498(i) of the HEA for 
institutions owned by those 
corporations. Commenters differed in 
their reactions to the proposal to adopt 
a 25 percent ownership interest with 
actual control as the test for 
corporations that are neither closely

held nor registrants with the SEC. Still 
others thought that the 25 percent test 
should be used even for SEC registered 
corporations. Other commenters 
believed that the 50 percent test applied 
to closely-held corporations should be 
used for all others as well.

D iscussion: As noted earlier and as 
apparent from a number of the 
comments, SEC registrants already have 
an obligation, with which they are 
presumably comfortable and familiar, to 
notify the SEC when management 
identifies a change of control, which 
presumably is invariably accompanied 
by, or presupposes, the acquisition of an 
ownership interest. Because of this 
obvious familiarity of the affected 
parties, the relative similarities of the 
objectives of the two rules, and the 
difficulty in creating any new bright line 
that would be meaningful in this area, 
adopting the SEC test makes good sense 
for publicly-traded corporations.

For corporations that are neither 
closely held nor publicly traded, 
creating a bright line is difficult, and it 
is desirable therefore to use, to the 
extent practical, regulatory standards 
that have already applied to this 
category of institutions. As the Secretary 
noted in proposing the rule, Department 
regulations have recognized that a 
person who holds or acquires the power 
to vote a 25 percent ownership interest 
may reasonably be presumed to have the 
ability to “affect substantially the 
actions of the institution.” (See 34 CFR 
part 668.13(c)(5)(i), [or, in the words of 
the proposed § 668.15(c)(1), (f)(2), to 
“exercise substantial control over an 
institution.” February 28,1994,59 FR 
9568-69].) "Substantial” control may 
differ from control, and the 
presumptions in that section are 
warranted for persons with records of 
misfeasance with title IV, HEA program 
funds, but may not warrant the 
disruption of mandated scrutiny for 
transfers of ownership and control 
involving other persons. Because of the 
wide variety of circumstances and 
institutions that may be neither closely 
held nor publicly traded, the use of this 
same bright line where it is also 
accompanied by real control—judged by 
the facts of the particular ease—seems a 
fair test that should be consistent with, 
and build on, current standards. 
Acquisition of a 25 percent ownership 
interest, or the right to vote such an 
interest, with actual control, constitutes 
a change within the meaning of section 
498(i) of the HEA for these corporations. 
Holding or acquiring such an ownership 
share would not constitute a change of 
control if another person nevertheless 
had the power to control the 
corporation.

Changes: The regulation treats the 
change of control of a registrant with the 
SEC as a change of ownership and 
control within the meaning of section 
498(i) of the HEA. Fot other 
corporations not closely held, the 
regulation treats as a change of 
ownership and control any action by 
which a person who has or thereby 
acquires a legal or beneficial ownership 
interest in that corporation obtains both 
ownership of 25 percent of the voting 
stock of the corporation, or the right 
under a proxy, power of attorney, or 
similar agreement to vote that share, and 
actual control. Conversely, 
relinquishing that control would also 
constitute a change within the meaning 
of this section.

Comment: Som e commenters believe 
that a change from a for-profit to a 
nonprofit status should not be 
considered a change of ownership and 
control within the meaning of section 
498(i) of the HEA at all; others thought 
that so long as management remained 
the same, or the facility, staff, and 
management remained the same, that 
the regulations should not treat changes 
in tax-filing status as significant under 
section 498(i) of the HEA. Other 
commenters felt strongly that a change 
from for-profit to nonprofit status 
should be considered a change of 
ownership and control within the scope 
of this section, and noted the various 
changes already made in the Higher 
Education Amendments of 1992, and in 
particular those proposed in regulations, 
that were designed to prevent program 
weaknesses and abuse among for-profit 
institutions. The commenter stated that 
these measures would readily be 
frustrated by un scrutinized conversion 
to nonprofit status, and would be 
contrary to the objectives of increasing 
protection for students and the public. 
The commenter believed that there was 
little reason to expect that the 
institution would improve its financial 
strength by such a conversion, and that 
it may in fact have increased its 
liabilities in the process, yet under the 
proposed financial responsibility 
standards, the school upon conversion 
would claim the benefit of a more 
lenient financial responsibility test than 
that which it would have faced had it 
remained a for-profit entity.

D iscussion: The Secretary recognizes 
that institutions that change from for- 
profit to nonprofit status may well 
retain the very same faculty, 
management, programs and facilities. 
The very fact that the institution retains 
these characteristics through the 
conversion, however, points out the 
logic of ensuring that section 498(i) of 
the HEA be applied to these conversions

ft
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in a way that is consistent with 
congressional intent to impose a range 
of precautions and restrictions on for- 
profit vocational schools.

Based on the strong congressional 
intent evidenced in these statutory 
changes to restrict title IV, HEA program 
participation by proprietary trade 
schools, the Secretary considers it 
reasonable to treat changes in business 
form by such institutions to à status to 
which those restrictions do not 
necessarily apply as significant changes 
warranting the same scrutiny section 
498(i) of the HEA dictates for other, 
perhaps far less consequential changes 
in governance by schools. Moreover, a 
change from taxable to nonprofit, tax- 
exempt status contains sufficient 
elements of a change in ownership and 
control to fall within the scope of 
section 498(i) of the HEA. Although 
changes in the form of incorporation 
from for-profit to nonprofit are governed 
by a variety of State laws, only those 
nonprofit organizations that meet the 
further restrictions of section 501(c)(3) 
of the Internal Revenue Code qualify to 
participate in the title IV, HEA programs 
as nonprofit institutions; (See 34 CFR
600.2 and 600.6(a).) To so qualify, a 
corporation must not merely ensure that 
its net earnings do not benefit private 
individuals, but that, unlike a general 
corporation that may engage in any 
lawful business, this nonprofit 
institution must be organized and 
operated exclusively for educational or 
other qualifying purposes. Furthermore, 
unlike other corporations, including 
those nonprofit institutions that are not 
tax-exempt, the incorporators or 
shareholders must forego any residual 
claim to a distribution of corporate 
assets upon dissolution of the 
corporation. Acceptance of these 
restrictions include relinquishment both 
of ownership rights and the 
independence in choice of business 
objectives and method of operation 
formerly enjoyed.

Therefore, although a corporation may 
affect the change in form from taxable 
to tax-exempt, nonprofit status with 
little formality, and may not be 
required, under local law, to 
reconstitute itself as a new or different 
corporation, these consequences of the 
change make it a change cognizable 
under section 498(i) of the HEA.

The Secretary is charged by section 
498(h)(l)(B)(ii) of the HEA with 
provisionally certifying institutions that 
undergo a change of ownership and 
control. Provisional certification means, 
as the Department has spelled out in 
proposed § 668.13(c)(4)(ii), 59 FR 9564, 
certification subject to conditions, and 
the change from for-profit to nonprofit

status warrants adopting as those 
conditions of the required provisional 
certification those restrictions that 
would have applied to the institution 
had it remained a for-profit entity. The 
Secretary therefore expects to include 
such provisions for a limited period in 
certifications given to converting 
schools.

Changes: The regulation clarifies that 
a change from a taxable to a tax-exempt 
entity that qualifies under 501(c)(3) of 
the Internal Revenue Code, or vice 
versa, constitutes a change of ownership 
and control under this section of the 
regulations.
Section 600.32 Eligibility o f  A dditional 
Locations

Comments: Nine commenters 
expressed concern that the provisions 
governing the acquisition of an 
institution that owes a liability on 
improperly expended or unspent title 
IV, HEA program funds would 
discourage the practice of “teaching 
out.” A commenter suggested that the. 
Secretary should not apply the “two- 
year rule” to the acquisition of an 
institution owing a liability on title-IV, 
HEA program funds, even if the liability 
is not being paid properly. Another 
commenter suggested that the Secretary 
make clear that the eligibility of 
additional locations under this section 
is also subject to the provisions of 
§§ 600.8 (concerning the treatment of 
branch campuses) and 600.10 (which 
contains provisions governing the date, 
extent, duration, and consequences of 
the eligibility of an institution with 
respect to the institution’s locations).

D iscussion: The Secretary does not 
agree with the first two commenters for 
the same reasons that were given by the 
Secretary when this provision was 
originally published as a final regulation 
in the Federal Register of July 31,1991. 
(See 56 FR 36685.) In the three years 
since the implementation of those 
regulations, the Secretary has seen no 
evidence that the provisions discourage 
“teach-outs” to students, or that the 
application of the “two-year rule” has 
not served its purpose. The Secretary 
agrees with the last commenter that 
clarification is necessary with regard to 
the relationship of this section to 
§§600.8 and 600.10.

Changes: This section has been 
revised to make clear that the provisions 
of §§600.8 and 600.10 also apply to the 
eligibility of additional locations.
Section 600.40 Loss o f E ligibility

Comments: A number of commenters 
suggested that to avoid an institution’s 
sudden closure and the consequent 
interruption of the education of

currently enrolled students, there 
should be some provision for those 
students to receive aid to complete their 
educational program even after the 
institution has lost its eligibility.

D iscussion: Under § 668.25 of the 
current Student Assistance General 
Provisions regulations, and proposed 34 
CFR 668.26 (see 59 FR pages 9580- 
9.581) that will go into effect on July 1, 
1994, provisions have been made to pay 
title IV, HEA program funds to students 
enrolled in institutions that are 
terminated. Under those sections, if 
termination became effective during a 
payment period and a student had 
received a commitment to receive title- 
IV, HEA Program funds for that payment 
period before the effective date of 
termination, the student would receive 
those funds for that payment period as 
long as the institution continued to 
provide instruction to the student 
during that payment period.

Changes: None.
Comments: Several commenters 

suggested that the end of the applicable 
award or fiscal year should not be used 
as the effective date for loss of eligibility 
as a result of a violation of the 
requirement to derive more than 85 
percent of an institution’s revenues from 
title IV, HEA program funds. They 
pointed out that the loss of eligibility 
has the effect of causing an institution 
to be liable for any title IV, HEA 
program funds disbursed or delivered 
after that date but before a compliance 
audit substantiating the institution’s 
calculations is performed. These 
commenters suggested that institutions 
not be held liable for any such 
disbursements or deliveries of those 
funds made before the date on which 
calculations are audited.

D iscussion: These comments have 
been addressed in connection with 
§ 600.5.

Changes: None.
Section 600.41 Termination and 
Em ergency Action Proceedings

Comments: Three commenters 
supported the Secretary’s proposed 
position in this section to use a show- 
cause proceeding for terminations of 
institutional eligibility only in instances 
where neither the facts nor the law 
would be in dispute during the 
proceeding. Two commenters objected 
to the use of a show-cause proceeding 
(in place of a proceeding under 34 CFR 
part 668, subpart G) for terminations of 
institutional eligibility for a violation 
under §§ 600.5(a)(8) or 600.7(a), 
claiming that violations of these 
provisions could involve questions of 
fact that are in dispute. A commenter 
also objected to the use of a show-cause
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; proceeding (in place of a proceeding 
, under 34 CFR part 668, subpart G) for 

terminations for loss of accreditation, 
preaccreditation, or State legal 
authorization. One commenter . 
suggested that the Secretary always use 
a proceeding under 34 CFR part 668, 
subpart G, for violations of provisions in 
part 600. One commenter suggested that 
the Secretary always use a show-cause 
proceeding, rather than a proceeding 
under 34 CFR part 668, subpart G, for 
terminations of institutional eligibility.

D iscussion: The Secretary reiterates 
that because an institution itself reports 
that it is not in compliance with the 
applicable eligibility requirements of 
§§ 600.5 or 600.7, there is no question 
of fact in dispute in a termination action 
taken on those grounds. The Secretary 
continues to believe that a termination 
proceeding under 34 CFR part 668, 
subpart G, is neither necessary nor cost 
effective when facts are not in dispute. 
The Secretary agrees, however, that it is 
appropriate to use the provisions of 34 
CFR part 668, subpart G, when the 
Secretary undertakes to terminate an 
institution’s eligibility when the facts 
giving rise to that termination are in 
dispute. However, even with regard to 
these institutions, the Secretary may 
take an emergency action against such 
an institution if that action is 
considered warranted, and if the 
institution challenges the emergency 
action, that dispute is heard in a show- 
cause proceeding.

C hanges: None.
Regulatory Flexibility Act Certification

Com m ent: In the NPRM, the Secretary 
certified that the proposed regulations 
would not have a significant economic 
impact on a substantial number of small 
entities. Several commenters suggested 
that this statement was erroneous and 
that these rules will definitely have a 
significant impact on institutions, 
especially the smaller ones that are not 
computerized.

D iscussion: The Secretary recognizes 
that the regulations will have an impact 
on small institutions. However, based 
on Department estimates of the impact, 
the Secretary does not believe that the 
impact will be disproportionately or 
economically significant. The Secretary 
therefore reaffirms his certification that 
the regulations would not have a 
significant economic impact or a 
substantial significant economic impact 
on a substantial number of small 
entities. To the extent that commenters 
are able to provide additional 
information on the economic impact of 
the regulations, the Secretary invites the 
commenters to submit this information 
so that it may be considered in
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reviewing the regulations to reduce 
regulatory burden.

C h a n ges: None.
Paperwork Reduction Act of 1980

C om m ent: In the NPRM, the Secretary 
provided an estimate for the total 
number of burden hours associated with 
these regulations. Several commenters 
suggested that this estimate was 
understated.

D iscussion : In estimating the total 
number of burden hours associated with 
these regulations, the Secretary 
considers the best information that i s . 
available to the Department and 
computes the estimate based on that 
information. The commenters have 
complained about the burden but have 
not provided sufficient additional 
information to support a revised 
computation of burden hours. The 
Secretary appreciates the comments and 
recognizes that the requirements of the 
statute and regulations impose a burden. 
As a result of the comments and 
revisions to the regulations, the 
Department is modifying the burden 
estimates. The total annual reporting 
and recordkeeping burden that would 
result from the collection of the 
information is 20,375 burden hours for 
this package.

C h a n ges: None.
Executive Order 12866

These final regulations have been 
reviewed in accordance with Executive 
Order 12866. Under the terms of the 
order the Secretary has assessed the 
potential costs and benefits of this 
regulatory action.

The potential costs associated with 
the final regulations are those resulting 
from statutory requirements and those 
determined by the Secretary to be 
necessary for administering this 
program effectively and efficiently. 
Burdens specifically associated with 
information collection requirements 
were identified and explained in the 
NPRM.

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of these regulations, the 
Secretary has determined that the 
benefits of the regulations justify the 
costs.

The Secretary has also determined 
that this regulatory action does not 
unduly interfere with State, local, and 
tribal government in the exercise of 
their governmental functions.
Paperwork Reduction Act of 1980

Sections 600.5, 600.7, 600.10, 600.20, . 
600.30, and 600.31, contain information 
collection requirements. As required by 
the Paperwork Reduction Act of 1980,
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the Department of Education will 
submit a copy of these sections to the 
Office of Management and Budget 
(OMB) for its review. (44 U.S.C. 
3504(h)).

These regulations contain records that 
will affect postsecondary institutions 
that wish to participate in the title IV, 
HEA programs. An estimate of the total 
annual reporting and recordkeeping 
burden that will result from the 
collection of the information is 1.96 
hours per response for 10,720 
respondents for a total burden of 21,035 
burden hours for this package.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affair«, 
OMB, room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok. Comments 
on this burden estimate should be 
submitted by May 31,1994.
Assessment of Educational Impact

In the NPRM, the Secretary requested 
comments on whether the proposed 
regulations would require transmission 
of information that is being gathered by 
or is available from any other agency or 
authority of the United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 600

Administrative practice and 
procedure, Colleges and universities, 
Consumer protection, Education, Grant 
programs—education, Loan programs— 
education, Reporting and recordkeeping 
requirements, Student aid.
(Catalog of Federal Domestic Assistance 
Number does not apply)

Dated: April 20 ,1994.
Richard W. Riley,
Secretary o f Education.

The Secretary amends part 600 of title 
34 of the Code of Federal Regulations as 
follows:

PART 600—INSTITUTIONAL 
ELIGIBILITY UNDER THE HIGHER 
EDUCATION ACT OF 1965, AS 
AMENDED

1. The authority citation for part 600 
is revised to read as follows:

Authority: 20 U .S.C  1088 ,1091 ,1094 , 
1099b, 1099c, and 1141, unless otherwise 
noted.
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2. Subparts A through D of part 600 
are revised to jead as follows:
Subpart A —¿General 
Sec.
600.1 Scope.
600.2 Definitions.
600.3 [Reserved].
600.4 Institutianofhigbereducatian.

- 600.5 Proprietary institution of higher 
education.

600:6 Postsecondary-vacational institution.
600.7 Conditions of institutional 

ineligibility.
600.8 Treatment .df a branch campus.
600.9 Written agreement hetween an 

eligible institution end another 
institution ororganization.

600.10 .'Date, extent, duration, and 
consequence of eligibility.

600.11 Special rules: regarding institutional 
accreditation or preaccreditation.

Subpart S—Procedures for Establishing 
Eligibility
600.20 Application procedures.
600.21 ¡Eligibility notification.
Subpart C—Maintaining Eligibility
600.30 Institutional’notification 

requirements.
600.31 Change in ownershipresnlting in.a 

change ofxontrol.
600.32 Eligibility of additional locations. 
Subpart.CX-4.os8 of Eligibility
600.40 Loss of.eligibility.
600.41 iFermination end emergency notion 

proceedings.

Subpart A—General 
§600.1 Scope.

This part establishes “the roles and 
procedures that “the Secretary uses to 
determine whether an educational 
institution qualifies in whole or in part 
as an eligible institution of higher 
education under the Higher’.Education 
Act df'1965, as amended (HEA). An 
eligible institution of.higher education 
may apply to participate in programs 
authorized hy .the HEA '(HEA programs).
(Authority: 20 U.S.C. 1066,1094,1099b, 
1099c, and’1141)

§ 600.2 Definitions.
The following definitions apply to 

terms used in this part:
A ccredited: The status of public 

recognition that a  nationally recognized 
accrediting ¿agency grants to an 
institution or educational program that 
meets the agency’sestablished 
requirements.

A ward ,year:‘Hh.e period of time from 
July 1 of one year through June 30 of the 
following year.

bran ch Cam pus: A location of an 
institution that is .geographically apart 
and independent of the main campus.of 
the institution. The .Secretary .considers 
a location of an institution to be

independent of rtheanain campus if .the 
location—

(1) Is permanent in -nature;
(2) Oners courses in educational 

programs leading to a degree, certificate, 
orother recognized educational 
credential:

(3) .Mas its own faculty and 
administrative ̂ supervisory 
organization; and

(4) Has its own budgetary and hiring 
authority..

C lack hour: A peri od of time 
consistingiof—

(1) A 50-to 60-minute class, lecture, 
or recitation in a  60-minute period;

(2) A 56- to 60-minute .faculty- _ 
supervised laboratory, «hop training, or 
internship,in a  60?minute period; or

(3) Sixty minutes of preparation in a 
correspondence course.

C orrespondence course: (1) A “home 
study”.course provided by an 
institution under which the institution 
provides instructional materials, 
including examinations on .the 
materials,tto students who are not 
physically attendingfclassesat the 
institution. When students complete a 
portion x»T the .instructional materials, 
the students take the examinations that 
relate to that portion ofthe materials, 
and return the examinations to the 
institution for grading.

(2) A home study course that provides 
instruction in whole or in part through 
the use of video cassettes or video discs 
in an award year is a correspondence 
course tmless the institution also 
delivers the instruction*on the cassette 
or disc to students physically ¡attending 
classes at the institution during the 
same award year.

(3) A course at an institution that ;may 
otherwise satisfy the definition of a
‘ ‘telecommunicationscourse’ ’ isa 
correspondence course tif the ?sum of 
telecommunications and other 
correspondence .courses offered by that 
institution equals or-exceeds 50 percent 
of the total courses-offered at that 
institution.

(4) i f  a  course is part correspondence 
ánd part .residential training, the 
Secretary .considers the course to be a 
correspondence course.

Educational program  :,A .legally 
authorized postsecondary program of 
organized instruction or study that leads 
to an academic, professional, or 
vocational .degree, or oertificate, or other 
recognized educational.credential. 
However, the .Secretary (does not 
consider that an institution provides an 
educational program if  the institution 
does mot provide instmctfon j itsalf 
(including a course-nfiindependent 
study), hut merely givesccreditfor one 
or more of the following: instruction

provided by other institutions or 
schools’, examinations provided by 
agencies or organizations; or other 
accomplishments such as “life 
experience.”

E ligible institution: An institution 
that—

(1) ¿Qualifia as—
(i). An institution of higher education, 

as defined in  '§ 600.4;
fit) A proprietary institution :ofhrgher 

education, as defined in -§6005; or
(iii) A postsecondary vocational 

institution, as defined in § 600.6; and
:(2) Meets all the other applicable 

provisions of this part.
Federal E am ily Education Loan 

(FEEL) program s: The loan programs 
(formeriy called the .Guaranteed ¡Student 
Loan (GSL) programs) authorized by 
title IV-B of the HEA, including .the 
Fedaral Stafford Lean, Federal PLUS, 
Federal Supplemental Loans for 
Students (Federal SLS), and Federal 
.Consolidation ¡Loan programs.in which 
lenders use their own fonds to make 
loans to enable.students or their parents 
to pay the costs of the students’ 
attendance at eligible institutions. The 
Federal Stafford Loan, Federal PLUS, 
FederalSLS, and FederalGonsolidation 
Loan .programs are defined in 34CFR 
part'668.

Incarcerated student: A student who 
is serving a criminal sentence m a 
Federal,.State, or local penitentiary, 
prison, jail, reformatory , work farm, or 
other similar correctional institution. A 
student is not considered incarcerated if 
that student is.in a half-way house or 
home detention or is sentenced to serve 
only weekends.

leg a lly  a uthorized: The legal status 
granted‘to an institution through a 
charter, license, or other written 
document issued fry the appropriate 
agency or official dfthe State in which 
the institution is physically located.

N ationally recognized accrediting 
agency: An agency or association that 
the Secretary recognizes as a reliable 
authority to determine the quality of 
education or training offered fry an 
institution or a program offered fry an 
institution. The Secretary recognizes 
these agencies and associations under 
the provisions df 34 Œ R part602 and 
publishes a list df the-recognized 
agencies in'the Federal Register.

N onprofit institution: An institution , 
that—

(1) Is owned and operated by one or 
more nonprofit corporations or 
associations, no part df the net earnings 
of which benefits any private 
shareholder or individual;

(2) is  legally authorized Co operate as 
a nonprofit organization fry eachState in 
which it is physically located; and
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(3) Is determined by the U.S. Internal 
Revenue Service to be an organization to 
which contributions are tax-deductible 
in accordance with section 501(c)(3) of 
the Internal Revenue Code (26 U.S.C. 
501(c)(3)).

O ne-academ ic-year training program : 
An educational program that is at least 
one academic year as defined under 34 
CFR 668.2.

Preaccredited: A status that a 
nationally recognized accrediting 
agency, recognized by the Secretary to 
grant that status, has accorded an 
unaccredited public or private nonprofit 
institution that is progressing toward 
accreditation within a reasonable period 
of time.

Recognized equivalent o f a high 
school diplom a: The following are the 
equivalent of a high school diploma—

(1) A General Education Development 
Certificate (GED);

(2) A State certificate received by a 
student after the student has passed a 
State-authorized examination that the 
State recognizes as the equivalent of a 
high school diploma;

(3) An academic transcript of a 
student who has successfully completed 
at least a two-year program that is 
acceptable for full credit toward a 
bachelor’s degree; or

(4) For a person who is seeking 
enrollment in an educational program 
that leads to at least an associate degree 
or its equivalent and who has not 
completed high school but who excelled 
academically in high school, 
documentation that the student excelled 
academically in high school and has 
met the formalized, written policies of 
the institution for admitting such 
students.

Recognized occupation: An 
occupation that is—

(1) Listed in an “occupational 
division” of the latest edition of the 
Dictionary o f O ccupational Titles, 
published by the U.S. Department of 
Labor; or

(2) Determined by the Secretary in 
consultation with the Secretary of Labor 
to be a recognized occupation.

Regular student: A person who is 
enrolled or accepted for enrollment at 
an institution for the purpose of 
obtaining a degree, certificate, or other 
recognized educational credential 
offered by that institution.

Secretary: The Secretary of the 
Department of Education or an official 
or employee of the Department of 
Education acting for the Secretary under 
a delegation of authority.

State: A State of the Union, American 
Samoa, the Commonwealth of Puerto 
Rico, the District of Columbia, Guam, 
the Trust Territory of the Pacific Islands,

the Virgin Islands, and the 
Commonwealth of the Northern Mariana 
Islands.

Telecom m unications course: A course 
offered in an award year principally 
through the use of television, audio, or 
computer transmission, including open 
broadcast, closed circuit, cable, 
microwave, or satellite, audio 
conferencing, computer conferencing, or 
video cassettes or discs. The term does 
not include a course that is delivered 
using video cassettes or disc recordings 
unless that course is delivered to 
students physically attending classes at 
an institution providing the course 
during the same award year. If the 
course does not qualify as a 
telecommunications course It is 
considered to be a correspondence 
course, as provided for in paragraph (c) 
of the definition of correspondence 
course in this section.

Title IV, HEA program: Any of the 
student financial assistance programs 
listed in 34 CFR 668.1(c).
(Authority: 20 U.S.C. 1071 etseq., 1078-2, 
1088 ,1099b, 1099c, and 1141 and 26 U.S.C. 
501(c).)

§600.3 [Reserved]

§ 600.4 Institution of higher education.
(a) An institution of higher education 

is a public or private nonprofit 
educational institution that—

(1) Is in a State, or for purposes of the 
Federal Pell Grant, Federal 
Supplemental Educational Opportunity 
Grant, Federal Work-Study, and Federal 
TRIO programs may also be located in 
the Federated States of Micronesia or 
the Marshall Islands;

(2) Admits as regular students only 
persons who—

(i) Have a high school diploma;
(ii) Have the recognized equivalent of 

a high school diploma; or
(iii) Are beyond the age of compulsory 

school attendance in the State in which 
the institution is physically located;

(3) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the 
institution is physically located;

(4) Provides an educational program—
(i) For which it awards an associate, 

baccalaureate, graduate, or professional 
degree;

(ii) That is at least a two-academic- 
year program acceptable for full credit 
toward a baccalaureate degree; or

(iii) That is at least a one-academic- 
year training program that leads to a 
certificate, degree, or other recognized 
educational credential and prepares 
students for gainful employment in a 
recognized occupation; and

(5) Is—

(i) Accredited or preaccredited; or
(ii) Approved by a State agency listed 

in the Federal Register in accordance 
with 34 CFR part 603, if the institution 
is a public postsecondary vocational 
educational institution that seeks to 
participate only in Federal student 
assistance programs.

(b) An institution is physically 
located in a State if it has a campus or 
other instructional site in that State.

(c) The Secretary does not recognize 
the accreditation or preaccreditation of 
an institution unless the institution 
agrees to submit any dispute involving 
the final denial, withdrawal, or 
termination of accreditation to binding 
arbitration before initiating any other 
legal action.
(Authority: 20 U.S.C. 1094,1099b, and 
1141(a))

§ 600.5 Proprietary institution of higher 
education.

(a) A proprietary institution of higher 
education is an educational institution 
that—

(1) Is not a public or private nonprofit 
educational institution;

(2) Is in a State;
(3) Admits as regular students only 

persons who—
(i) Have a high school diploma;
(ii) Have the recognized equivalent of 

a high school diploma; or
(iii) Are beyond the age of compulsory 

school attendance in the State in which 
the institution is physically located;

(4) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the 
institution is physically located;

(5) Provides an eligible program of 
training, as defined in 34 CFR 668.8, to 
prepare students for gainful 
employment in a recognized 
occupation;

(6) Is accredited;
(7) Has been in existence for at least 

two years; and
(8) Has no more than 85 percent of its 

revenues derived from title IV, HEA 
program funds, as determined under 
paragraph (d) of this section.

(b) (1) The Secretary considers an 
institution to have been in existence for 
two years only if—

(i) The institution has been legally 
authorized to provide, and has 
provided, a continuous educational 
program to prepare students for gainful 
employment in a recognized occupation 
during the 24 months preceding the date 
of its eligibility application; and

(ii) The educational program that the 
institution provides on the date of its 
eligibility application is substantially 
the same in length and subject matter as 
the program that the institution
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provided during the 24 months 
preceding the date of its Eligibility 
application.

(2)Ci) The Secretary considers an 
institution to have provided a 
continuous educational program during 
the 24 months preceding the date of its 
eligibility applicationeven ifthe 
institution did not provide that program 
during normal vacation periods, or 
periods when the institution 
temporarily closed dueto a natural 
disaster that directly affected the 
institutionrorthe institution's students.

(il) The Secretary considers an 
institution to have satisfied the

provisions of paragraph (b)(l)(ii)of this 
-section if the institution substantially 
changed the subject matter of the 
educational program it  provided during 
that 2'4-month period because of new 
technology or tire requirements of other 
Federal agencies.

(3) In determining whether an 
applicant institution satisfies the 
requirement contained in paragraph
(b)(1) of this section, the Secretary—

(i) ;Counts:any period during which 
the applicant institution qualified as a 
branch campus;and

(ii) Except as provided in paragraph
(b)(3)(i) of this section, does not count

any period during which the applicant 
institution was apart o f another eligible 
proprietary institution ofhigher 
education, postsecondary vocational 
institution, or vocational school.

(c) An institution is physically located 
in a State ifit has a campus or other 
instructional site in that State.

(d) (1) An institution satisfies the 
requirement contained in paragraph
(a)(8) of this section .by examining its 
revenues under the following'formula:

Title TV, TflEA program funds the institution usedtto satisfy tuition, fees, end other institutional charges to students.

The sum ¿of revenues generated ‘.by the institution from: Tuition, fees, end other institutional charges Tor students enrolled in eligible pro
grams as defined in 34 CFR 668.8; and activities conducted by the institution,'to theextent-not included intuition, fees, and other institu
tional charges, that are necessary for the education or training of its students who are enrolled in thoæ eligible programs.

.(2) Underthe fraction contained in 
paragraph (d)(1) oiflhis section—

(i) Except as provided in paragraph
(h) of this section, the title IV, "HEA 
program funds included in the 
munerator and the revenue-inciluded in 
the denominator are the amount of title 
IV, HEA program funds and revenues 
received by Qie institution during the 
institution’s last complete‘fiscal year;

(ii) The title TV, REA program funds 
included in the numerator do not 
include State Student Incentive Grant 
(SSIG) or Federal Work-Study (FWS) 
program funds. (The SSIG and FWS 
programs<are defined.in 34GFR'668.2);

(iii) The title/IV, HEA .program .funds 
included the numerator and revenue 
included the denominator do not 
include any refunds paid to or on behalf 
of students underthe institution’s 
refund policy;

(iv) The amount charged for books, 
supplies, and equipment is not included 
in the numerator or the denominator 
unless the amount is included in 
tuition, fees, or other institutional 
charges;

(v) With regard to the numerator, any 
title IV, HEA program funds disbursed 
or delivered to or on behalf of a student 
shall be presumed tohe used to pay die 
student^ tuition, fees, or other 
institutional charges, regardless of 
whether the institution credits those 
funds to the -student’s account or pays 
those.funds directiyto the student, 
except for tuition, fees, and other 
institutional charges that were satisfied 
by—

(A) Grant hmdsprovidedhynqn- 
Federril public agencies, or private 
sources independent df the’institution; 
or

(B) Funds provided .under a 
contractual arrangement descrihed;in 
§ 600.7(d); and

(vi)'WithTegard to die denominator, 
revenue generated by the institution 
from other activities conducted by the 
institution that are necessary for its 
students’ education or training includes 
only revenue for those activities that—

(A) Are conducted on campus or at-a 
facility under the control of the 
institution;

(B) Are performed under the 
supervision of a member of the 
institution's facility; and

(C) Are required to be performed by 
all students maspeerfre educational 
program at the institution.

(e)(1) An institution shall substantiate 
theccalculation required in paragraph
(a)(8) of this section by having the 
certified public accountant who 
prepares its audited financial statement 
imder 34 CFR 668 T5 or its title TV, HEA 
program compliance audit under 34 
CFR’668.23 Teport on the accuracy of 
the institution 5s calculation based on 
performing an agreed-upon procedures 
attestation engagement in  accordance 
with the American Institute of Certified 
Public Accountants (AlCFA's)
Statement on Standards for Attestation 
Engagements, and include that report as 
part of the audit report.

(2) If the certified public accountant 
cannot attest toihe accuracyrifthe 
institution's ̂ calculations, the Secretary 
presumes that die institution does not 
satisfy the B5 percent “rule and therefore 
does not satisfy the requirement 
contained in paragraph (a)(8)-of this 
section.

(3) The institution may rebut this 
presumption if, no later than 30-days 
after the date on which the audit-report

that mcludasthe attestation engagement 
report was-submitted, the institution 
submits a calculation to  the Secretary 
indicating that it satisfiesthe provisions 
of paragraph;(a)(8) of this section, and 
the .certified public accountant -who 
could not attest to the accuracy ©Fits 
previous calculation, attests to die 
accuracy of those calculations.

(f) Except as provided in paragraph
(h) ofthisisection, an institution shall 
notify the Secretary if it fails*to satisfy 
the requirement-contained in paragraph 
fa)(8) of this*section within 90 days 
following the end o’fihe fiscal year used 
in paragraph (d)(1) of this section.

.(¿) f f  an institution Hoses its eligibility 
because it failed to satisfy the 
requirement contained in paragraph
(a)(8) of thissection, to regain its 
eligibility it must demonstrate 
compliance with all eligibility 
requirements for at least the fiscal -year 
following the fiscal year used in 
paragraph ‘(d)(1) of this section.

(h) Special provisions for the 1994-95 
award year. As-of July 1,-1994:

(1) ilf an institution's latest complete 
fiscal year-ended during the period of 
October 1,1:993 through June 30,19.94, 
an institution shall use that fiscal year 
in paragraph: (d)(1) of this section to 
determine whether the institution 
satisfies the .-requirement .contained in 
paragraph (a)(S) of this section.

(2) If an institution's latestnomplete 
fiscal year ended before-October 1,1993, 
the institution-shall use as its latest 
fiscal year in paragraph ;(d)(4) of this 
section the fiscSlyearthatends between 
July 1,1994 and September 3 0 ,1994to 
determine whether the institution 
satisfies the requirement contained in 
paragraph (a)(9) of this section.
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(3) If an institution uses the fiscal year 
described in paragraph (hHl) of this 
section as its latest fiscal year under 
paragraph; (d)(1) of this section, the 
institution shall notify the Secretary by 
September 30,1994 if it fails to satisfy 
the requirement contained in paragraph
(a)(8) of this section.

(4) If an institution uses the fiscal year 
described in paragraph (hX2) of this 
section as its latest fiscal year under 
paragraph (d)(1) of this section, the 
institution shall notify the Secretary if it 
fails to satisfy the requirement 
contained in paragraph (a)(8) of this 
section within 90 days following the 
end of that fiscal year.

(i) The Secretary does not recognize 
the accreditation of an institution unless 
the institution agrees to submit any 
dispute involving the final denial, 
withdrawal, or termination of 
accreditation to binding arbitration 
before initiating any other legal action.
(Authority: 20 U.S.C 1088)

§ 60(18 Postsecondary vocations! 
institution.

(a) A postsecondary vocational 
institution is a public or private 
nonprofit educational institution that—

(1) Is in a State;
(2) Admits as regular students only 

persons who—
(i) Have a high school diploma;
(ii) Have the recognized equivalent of 

a high school diploma; or
(iii) Are beyond the age of compulsory 

school attendance in the State in which 
the institution is physically located;

(3) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the 
institution is physically located;

(4) Provides an eligible program of 
training, as defined in 34 CFR 668.8, to 
prepare students for gainful 
employment in a recognized 
occupation;

(5) Is—
(i) Accredited or preaccredited; or
(ii) Approved by a State agency listed 

in the Federal Register in accordance 
with 34 CFR part 608, if the institution 
is a public postsecondary vocational 
educational institution that seeks to 
participate only in Federal assistance 
programs; and

(6) Has been in existence for at least 
two years.

(b) (1) The Secretary considers an 
institution to have been in existence for 
two years only if—

(i) The institution has been legally 
authorized to provide, and has 
provided, a continuous education or 
training program to prepare students for 
gainful employment in a recognized 
occupation during the 24 months
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preceding the date of its eligibility 
application; and

(ii) The education or training program 
it provides on the date of its eligibility 
application is substantially the same in 
length and subject matter as the program 
it provided during the 24 months 
preceding the date of its eligibility 
application.

(2) (i) The Secretary considers an 
institution to have provided a 
continuous education or training 
program during the 24 months 
preceding the date of its eligibility 
application even if the institution did 
not provide that program during normal 
vacation periods, or periods when the 
institution temporarily closed due to a 
natural disaster that affected the 
institution or the institution’s students.

(ii) The Secretary considers an 
institution to have satisfied the 
provisions of paragraph (b)(1)(H) of this 
section if the institution substantially 
changed the subject matter of the 
educational program it provided during 
that 24-month period1 because of new 
technology or the requirements of other 
Federal agencies.

(3) In determining whether an 
applicant institution satisfies the 
requirement contained in paragraph
(b)(1) of this section, the Secretary—

(i) Counts any period during which 
the applicant institution qualified as an 
eligible institution of higher education;

(ii) Counts any period during which 
the applicant institution was part of 
another eligible institution of higher 
education, provided that the applicant 
institution continues to be part of an 
eligible institution of higher education;

(iii) Counts any period during which 
the applicant institution qualified as a 
branch campus; and

(iv) Except as provided in paragraph
(b)(3)(iii) of this section, does not count 
any period during which the applicant 
institution was a part of another eligible 
proprietary institution of higher 
education or postsecondary vocational 
institution.

(c) An institution is physically located 
in a State or other instructional site if it 
has a campus or instructional site in 
that States

(d) The Secretary does not recognize 
the accreditation or preaccreditation of 
an institution unless the institution 
agrees to submit any dispute involving 
the final denial, withdrawal, or 
termination of accreditation to binding 
arbitration before initiating any other 
legal action.
(Authority: 20 U.S.C 1088 and 1094(c)(3))

§ 600.7 Conditions of institutional 
ineligibility.

(a) G eneral rule. For purposes of title 
IV of the HEA, an educational 
institution that otherwise satisfies the 
requirements contained in §§ 600.4, 
600.5, or 600.6 nevertheless does not 
qualify as an eligible institution under 
this part—

(1) If for its latest complete award 
year—

(1) More than 50 percent of the 
institution’s courses were 
correspondence courses as calculated 
under paragraph (b) of this section;

(ii) Fifty percent or more of the 
institution’s regular enrolled students 
were enrolled in correspondence 
courses;

(iii) Twenty-five percent or more of 
the institution’s regular enrolled 
students were incarcerated;

(iv) Fifty percent or more of its regular 
enrolled students had neither a high 
school diploma nor the recognized 
equivalent of a high school diploma, 
and the institution does provide a four- 
year or two-year educational program 
for which it awards a bachelor’s degree 
or associate degree, respectively;

(2) The institution, or an affiliate of 
the institution that has the power, by 
contract or ownership interest, to direct 
or cause the direction of the 
management or policies of the 
institution, files for bankruptcy; or

(3) The institution, its owner, or its 
chief executive officer—

(1) Has pled guilty to, has pled nolo 
contendere to, or is found guilty of, a 
crime involving the acquisition, use, or 
expenditure entitle IV, HEA program 
funds; or

(ii) Has been judicially determined to 
have committed fraud involving title IV, 
HEA program funds.

(b) S pecial provisions regarding 
correspondence courses and students—
(1) Treatm ent o f  telecom m unications 
courses. For purposes of paragraphs
(a)(1) (i) and (ii) of this section, toe 
Secretary considers a 
telecommunications course to be a 
correspondence course if the sum of 
telecommunications courses and other 
correspondence courses the institution 
provided during that award year 
equaled or exceeded 50 percent of the 
total number of courses it provided 
during that year.

(2) Calculating th e num ber o f  courses. 
For purposes of paragraphs (a)(1) (i) and
(ii) of this section—

(i) A correspondence course may be a 
complete educational program offered 
by correspondence, or one course 
provided by correspondence in an on- 
campus (residential) educational 
program;
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(ii) A course must be considered as 
being offered once during an award year 
regardless of the number of times it is 
offered during that year; and

(iii) A course that is offered both on 
campus and by correspondence must be 
considered two courses for the purpose 
of determining the total number of 
courses the institution provided during 
an award year.

(3) Exceptions, (i) The provisions 
contained in paragraphs (a)(1) (i) and (ii) 
of this section do not apply to an 
institution that qualifies as a “technical 
institute or vocational school used 
exclusively or principally for the 
provision of vocational education to 
individuals who have completed or left 
high school and who are available for 
study in preparation for entering the 
labor market” under section 521(4)(C) of 
the Carl D. Perkins Vocational and 
Applied Technology Education Act.

(ii) The Secretary waives the 
limitation contained in paragraph
(a)(l)(ii) of this section for an institution 
that offers a 2-year associate-degree or a 
4-year bachelor’s-degree program if the 
students enrolled in the institution’s 
correspondence courses receive no more 
than 5 percent of the title IV, HEA 
program funds received by students at 
that institution.

(c) Special provisions regarding 
incarcerated students—(1) Exception. 
The Secretary may waive the 
prohibition contained in paragraph
(a)(l)(iii) of this section, upon the . 
application of an institution, if the 
institution is a nonprofit institution that 
provides four-year or two-year 
educational programs for which it 
awards bachelor’s or associate degrees, 
respectively.

(2) If thé nonprofit institution that 
applies for a waiver consists solely of 
four-year or two-year educational 
programs for which it offers bachelor’s 
or associate degrees, respectively, or 
both types of programs, the Secretary 
waives the prohibition contained in 
paragraph (a)(l)(iii) of this section for 
the entire institution.

(3) If the nonprofit institution that 
applies for a waiver does not consist 
solely of four-year or two-year 
educational programs for which it offers 
bachelor’s or associate degrees, 
respectively, or both types of programs, 
the Secretary waives the prohibition 
contained in paragraph (a)(l)(iii) of this 
section—

(i) For the four-year and two-year 
programs that lead, respectively, to 
bachelor’s and associate degrees; and

(ii) For the other programs the 
institution offers, if the incarcerated 
regular students enrolled in those other

programs have a completion rate of 50 
percent or greater.

(d) Special provision fo r  a nonprofit 
institution i f  m ore than 50 percen t o f its 
enrollm ent consists o f  students who do 
not have a high school diplom a or its 
equivalent. (1) Subject to the provisions 
contained in paragraphs (d)(2) and (d)(3) 
of this section, the Secretary waives the 
limitation contained in paragraph
(a)(l)(iv) of this Section for a nonprofit 
institution if that institution 
demonstrates to the Secretary’s 
satisfaction that it exceeds that 
limitation because it serves, through 
contracts with Federal, State, or local 
government agencies, significant 
numbers of students who do not have a 
high school diploma or its recognized 
equivalent.

(2) Number o f  critical students. The 
Secretary grants a waiver under 
paragraph (d)(1) of this section only if 
no more than 40 percent of the 
institution’s enrollment of regular 
students consists of students who—

(i) Do not have a high school diploma 
or its equivalent; and 
, (ii) Are not served through contracts 
described in paragraph (d)(3) of this 
section.

(3) Contracts with Federal, State, or 
loca l governm ent agencies. For purposes 
of granting a waiver under paragraph
(d)(1) of this section, the contracts 
referred to must be with Federal, State, 
or local government agencies for the 
purpose of providing job training to 
low-income individuals who are in need 
of that training. An example of such a 
contract is a job,training contract under 
the Job Training Partnership Act (JPTA).

(e) Special provisions: (1) For 
purposes of paragraph (a)(l)of this 
section, when counting regular students, 
the institution shall—

(i) Count each regular student without 
regard to the full-time or part-time 
nature of the student’s attendance (i.e., 
“head count” rather than “full-time 
equivalent”);

(ii) Count a regular student once 
regardless of the number of times the 
student enrolls during an award year; 
and

(iii) Determine the number of regular 
students who enrolled in the institution 
during the relevant award year by—

(A) Calculating the number of regular 
students who enrolled during that 
award year; and

(B) Excluding from the number of 
students in paragraph (e)(l)(iii)(A) of 
this section, the number of regular 
students who enrolled but subsequently 
withdrew or were expelled from the 
institution and were entitled to receive 
a 100 percent refund of their tuition and 
fees less any administrative fee that the

institution is permitted to keep under its 
fair and equitable refund policy.

(2) For tne purpose of calculating a 
completion rate under paragraph
(e)(3)(ii) of this section, the institution 
shall—

(1) Determine the number of regular 
incarcerated students who enrolled in 
the other programs during the last 
completed award year;

(iij Exclude from the number of 
regular incarcerated students 
determined in paragraph (e)(2)(i) of this 
section, the number of those students 
who enrolled but subsequently 
withdrew or were expelled from the 
institution and were entitled to receive 
a 100 percent refund of their tuition and 
fees, less any administrative fee the 
institution is permitted to keep under 
the institution’s fair and equitable 
refund policy;

(iii) Exclude from the total obtained in 
paragraph (e)(2)(ii) of this section, the 
number of those regular incarcerated 
students who remained enrolled in the 
programs at the end of the applicable 
award year;

(iv) From the total obtained in 
paragraph (e)(2)(iii) of this section, 
determine the number of regular 
incarcerated students who received a 
degree, certificate, or other recognized 
educational credential awarded for 
successfully completing the program 
during the applicable award year; and

(v) Divide the total obtained in 
paragraph (e)(2)(iv) of this section by the 
total obtained in paragraph (e)(2)(iii) of 
this section and multiply by 100.

(f) (1) If the Secretary grants a waiver 
to an institution under this section, the 
waiver extends indefinitely provided 
that the institution satisfies the waiver 
requirements in each award year.

(2) If an institution fails to satisfy the 
waiver requirements for an award year, 
the institution becomes ineligible on 
June 30 of that award year.

(g) (1) For purposes of paragraph (a)(1) 
of this section, and any applicable 
waiver or exception under this section, 
the institution shall substantiate the 
required calculations by having the 
certified public accountant who 
prepares its audited financial statement 
under 34 CFR 668.15 or its title IV, HEA 
program compliance audit under 34 
CFR 668.23 report on the accuracy of 
the institution’s calculation based on 
performing an agreed-upon procedures 
attestation engagement in accordance 
with the AICPA’s Statement on 
Standards for Attestation Engagements, 
and include that report as part of the 
audit report.

(2) If the certified public accountant 
cannot attest to the accuracy of the 
institution’s calculations for purposes of
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paragraph (a)(1) of this section or any 
applicable waiver or exception under 
this section, the Secretary presumes that 
the institution lost its eligibility as a 
result of those provisions.

(3) The institution may rebut this 
presumption if, no later than 30 days 
after the date on which the audit report 
that includes the attestation engagement 
report was submitted, the institution 
submits a calculation to the Secretary 
indicating that it satisfies the provisions 
of paragraph (a)(8) of this section, and 
the certified public accountant who 
could not attest to the accuracy of its 
previous calculation, attests to the 
accuracy of those calculations.

(h) N otice to the Secretary. An 
institution shall notify the Secretary—

(1) By July 31 following the end of an 
award year if it falls within one of the 
prohibitions contained in paragraph
(a)(l)of this section, or foils to continue 
to satisfy a waiver or exception granted 
under this section; or

(2) Within 10 days if  it falls within 
i one of the prohibitions contained in

paragraphs (aK2) or (a)(3) of this section.
(i) Regaining eligibility. (1) If an 

institution loses its eligibility because of 
one of the prohibitions contained in 
paragraph (a)(1) of this section, to regain 
its eligibility, it must demonstrate—

(1) Compliance with all eligibility 
requirements;

(ii) That it did not fall within any of 
the prohibitions contained in paragraph
(a)(1) of this section for at least one 
award year; and

(iii) That it changed its administrative 
policies and practices to> ensure that it 
will not fall within any of the 
prohibitions contained in paragraph 
(aKl) of this section.

(2) If an institution loses its eligibility 
because of one of the prohibitions 
contained in paragraphs (a)(2) and (a)(3) 
of this section, this loss is permanent 
The institution’s eligibility cannot be 
reinstated.
(Authority: 20 U.S.C. 1088)

§600.8 Treatment of a branch campus.
A branch campus of an eligible 

institution must be in existence for at 
least two years as a branch campus 
before seeking to be designated as a 
roam campus or a free-standing 
institution.
(Authority: 20 U.S.C 1099c)

§ 600.9 Written agreement between an 
eligible institution and another institution or 
organization.

(a) Without losing its eligibility under 
this part, an eligible institution may 
enter into a written agreement with 
another eligible institution under which 
the latter institution provides all or a

part of the educational program of 
students enrolled in the former 
institution if the former institution gives 
credit to students enrolled in that 
contracted program on the same basis as 
if it provided that program itself.

(b) Without losing its eligibility under 
this part, an eligible institution may 
enter into a written agreement with an 
institution or organization that is not an 
eligible institution under which the 
latter institution or organization 
provides a part of the educational 
program of students enrolled in the 
eligible institution if—

(1) The eligible institution gives credit 
to students enrolled in that contracted 
program on the same basis as if it 
provided that program itself;

(2) The ineligible institution or 
organization—

(i) Has not been terminated from 
participation in the title-IV, HEA 
programs; or

(ii) Has not withdrawn from 
participation in the title IV, HEA 
programs under a termination, show- 
cause, suspension, or similar type 
proceeding initiated by the institution’s 
State licensing agency, accrediting 
agency, guarantor, or SPRE, or by the 
Secretary; and

(3) The ineligible institution or 
organization provides—

Ii) Not more than 25 percent of the 
educational program of a student 
Enrolled in the eligible institution; or

(ii) More than 25 percent but not more 
than 50 percent of the educational 
program of a student enrolled in the 
eligible institution so long as—

(A) Hie eligible institution and the 
ineligible institution or organization are 
not owned or controlled by the same 
individual, partnership, or corporation; 
and

(B) The eligible institution's 
accrediting agency or, if the eligible 
institution is a public postsecondary 
vocational educational institution, the 
relevant State agency listed in the 
Federal Register in accordance with 34 
CFR part 603, specifically determines 
that the institution's agreement meets 
the agency's standards for the 
contracting out of educational services. 
(Authority: 20 U.S.C. 1094)

§ 600.10 Date, extent, duration, and 
consequence of efigfbfifty.

(a) Date o f eligibility. (1) If the 
Secretary determines that an applicant 
institution satisfies all the statutory and 
regulatory eligibility requirements, the 
Secretary considers the institution to be 
an eligible institution as of the date—

(i) The Secretary signs the 
institution’s program participation 
agreement described in 34 CFR part 668,

subpart B, for purposes of participating 
in any title IV, HEA program; and

(ii) The Secretary receives all the 
information necessary to make that 
determination for purposes other than 
participating in any title IV, HEA 
program.

(2J For purposes of participating in a 
title IV, HEA program, if an eligible 
institution seeks eligibility for a location 
or educational program not previously 
designated eligible, and the Secretary 
determines that the location or 
educational program satisfies all the 
statutory and regulatory eligibility 
requirements, the Secretary considers 
the location or program to be eligible to 
participate in that title IV, HEA program 
as of the date the Secretary certifies that 
location or program to so participate.

(b) Extent o f eligibility. (1) If the 
Secretary determines that the entire 
applicant institution, including all its 
locations and all its educational 
programs, satisfies the applicable 
requirements of this part, the Secretary 
extends eligibility to all educational 
programs and locations identified on the 
institution’s application fear eligibility.

(2) If the Secretary determines that 
only certain educational programs or 
certain locations of an applicant 
institution satisfy the applicable 
requirements of this part, the Secretary 
extends eligibility only to those 
educational programs and locations that 
meet those requirements and identifies 
the eligible educational programs and 
locations in the eligibility notice sent to 
the institution under § 600.21.

(3) Eligibility does not extend to any 
location that an institution establishes 
after it receives its eligibility 
designation if the institution provides at 
least 50 percent of an educational 
program at that location, unless—

(1) The institution has notified the 
Secretary of that location in accordance 
with § 600.30(a)(3); and

(ii) The Secretary does not require the 
institution to submit an eligibility 
application for that location under 
§ 600.21(c).

(c) Subsequent additions o f  
educational program s. (1) Except as 
provided in paragraph (c](2) of this 
section, if an eligible institution adds an 
educational program after it has been 
designated as an eligible institution by 
the Secretary, the institution must apply 
to the Secretary to have that additional 
program designated as an eligible 
program of that institution.

(2) An eligible institution that adds an 
educational program afterit has been 
designated as an eligible institution by 
the Secretary does not have to apply to 
the Secretary to have that additional 
program designated as an eligible
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program of that institution if the 
additional program—

(1) Leads to an associate, 
baccalaureate, professional, or graduate 
degree; or

(ii)(A) Prepares students for gainful 
employment in the same or related 
recognized occupation as an educational 
program that has previously been 
designated as an eligible program at that 
institution by the Secretary; and

(B) Is at least 8 semester hours, 12 
quarter hours, or 600 clock hours.

(3) If an institution incorrectly 
determines under paragraph (c)(2) of 
this section that an educational program 
satisfies the applicable statutory and 
regulatory eligibility provisions without 
applying to the Secretary for approval, 
the institution is liable to repay to the 
Secretary all HEA program hinds 
received by the institution for that 
educational program, and all the title IV, 
HEA program funds received by or on 
behalf of students who were enrolled in 
that educational program.

(d) Duration o f  eligibility. (1) If an 
institution participates in the title IV, 
HEA programs, the Secretary’s 
designation of the institution as an 
eligible institution under the title IV, 
HEA programs expires when the 
institution’s program participation 
agreement, as described in 34 CFR part 
668, subpart B, expires.

(2) If an institution participates in an 
HEA program other than a title IV, HEA 
program, the Secretary’s designation of 
the institution as an eligible institution, 
for purposes of that non-title IV, HEA 
program, does not expire as long as the 
institution continues to satisfy the 
statutory and regulatory requirements 
governing its eligibility.

(e) C onsequence o f eligibility. (1) If, as 
a part of its institutional eligibility 
application, an institution indicates that 
it wishes to participate in a title IV, HEA 
program and the Secretary determines 
that the institution satisfies the 
applicable statutory and regulatory 
requirements governing institutional 
eligibility, the Secretary will determine 
whether the institution satisfies the 
standards of administrative capability 
and financial responsibility contained 
in 34 CFR part 668, subpart B.

(2) If, as part of its institutional 
eligibility application, an institution 
indicates that it does not wish to 
participate in any title IV, HEA program 
and the Secretary determines that the 
institution satisfies the applicable 
statutory and regulatory requirements 
governing institutional eligibility, the 
institution is eligible to apply to 
participate in any HEA program listed 
by the Secretary in the eligibility notice 
it receives under §600.21. However, the

institution is not eligible to participate 
in those programs, or receive funds 
under those programs, merely by virtue 
of its designation as an eligible 
institution under this part.
(Authority: 20 U.S.C. 1088 and 1141)

§ 600.11 Special rules regarding 
institutional accreditation or 
preaccreditation.

(a) Change o f accrediting agencies.
For purposes of §§ 600.4(a)(5)(i), 
600.5(a)(6), and 600.6(a)(5)(i), the 
Secretary does not recognize the 
accreditation or preaccreditation of an 
otherwise eligible institution if that 
institution is in the process of changing 
its accrediting agency, unless the 
institution provides to the Secretary—

(1) All materials related to its prior 
accreditation or preaccreditation; and

(2) Materials demonstrating 
reasonable cause for changing its 
accrediting agency.

(b) M ultiple accreditation. The 
Secretary does not recognize the 
accreditation or preaccreditation of an 
otherwise eligible institution if that 
institution is accredited or 
preaccredited as an institution by more 
than one accrediting agency, unless the 
institution—

(1) Provides to each such accrediting 
agency and the Secretary the reasons for 
that multiple accreditation or 
preaccreditation;

(2) Demonstrates to the Secretary 
reasonable cause for that multiple 
accreditation or preaccreditation; and

(3) Designates to the Secretary which 
agency’s accreditation or 
preaccreditation the institution uses to 
establish its eligibility under this part.

(c) Loss o f accreditation or 
preaccreditation . (1) An institution may 
not be considered eligible for 24 months 
after it has had its accreditation or 
preaccreditation withdrawn, revoked, or 
otherwise terminated for cause, unless 
the accrediting agency that took that 
action rescinds that action.

(2) An institution may not be 
considered eligible for 24 months after 
it has withdrawn voluntarily from its 
accreditation or preaccreditation status 
under a show-cause or suspension order 
issued by an accrediting agency, unless 
that agency rescinds its order.

(d) Religious exception. (1) If an 
otherwise eligible institution loses its 
accreditation or preaccreditation, the 
Secretary considers the institution to be 
accredited or preaccredited for purposes 
of complying with the provisions of 
§§600.4, 600.5, and 600.6 if the 
Secretary determines that its loss of 
accreditation or preaccreditation—

(i) Is related to the religious mission 
or affiliation of the institution; and

(ii) Is not related to its failure to 
satisfy the accrediting agency’s 
standards.

(2) If the Secretary considers an 
unaccredited institution to be accredited 
or preaccredited under the provisions of 
paragraph (d)(1) of this section, the 
Secretary will consider that 
unaccredited institution to be accredited 
or preaccredited for a period sufficient 
to allow the institution to obtain 
alternative accreditation or 
preaccreditation, except that period may 
not exceed 18 months.
(Authority: 20 U.S.C. 1099b)

Subpart B— Procedures for 
Establishing Eligibility

§ 600.20 Application procedures.
(a) An institution that wishes to 

establish its eligibility to apply to 
participate in any program authorized 
by the HEA must first apply to the 
Secretary for a determination that it 
qualifies as an eligible institution.

(b) A previously designated eligible 
institution must apply to the Secretary 
if—

(1) The Secretary requests the 
institution to file an application so as to 
determine whether it continues to meet 
the requirements of this part; or

(2) The institution satisfies one of the 
conditions contained in paragraph (c) of 
this section.

(c) An institution must apply if it 
wishes to

il) Continue to be eligible beyond the
scheduled expiration of its current 
eligibility designation;

(2) Include in its eligibility 
designation a branch campus that is not 
currently included in that designation;

(3) Include in its eligibility 
designation a location that is not 
currently included in that designation, 
if—

(i) The institution offers 100 percent 
of an educational program at that 
location; or

(ii) The institution offers at least 50 
percent of an educational program at 
that location, and the Secretary requires 
the institution to apply for eligibility 
under § 600.21(c)(2);

(4) Continue to be eligible following a 
change in its name, location, or address;

(5) Continue to include in its 
eligibility designation a branch campus 
that has changed its name, location, or 
address;

(6) Continue to include in its, 
eligibility designation another location 
that has changed its name, location, or 
address, if—

(i) That location offers 100 percent of 
an educational program; or
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(ii) The Secretary requires the 
institution to apply for eligibility under 
§ 600.21(c)(2); or

(7) Reestablish eligibility following a 
change in ownership that results in a 
change in control according to the 
provisions of § 600.31.

(d) An institution applying for 
designation as an eligible institution 
shall—

(1) Apply on the form prescribed by 
the Secretary; and

(2) Provide all the information and 
documentation requested by the 
Secretary to make a determination of its 
eligibility.
(Authority: 20 U.S.C. 1088 and 1141)

§600.21 Eligibility notification.
(a) The Secretary notifies an 

institution in writing—
(1) Whether the applicant institution 

qualifies in whole or in part as an 
eligible institution under the 
appropriate provisions in §§ 600.4, 
600.5, 600.6 and 600.7;

(2) Whether the institution is certified 
to participate in the title IV, HE A 
programs if the institution applied to 
participate in those programs; and

(3) Of the title IV, HEA programs in 
which it is eligible to participate, and 
the title IV, HEA programs for which it 
is eligible to apply to participate.

(b) If only a portion of the applicant 
institution qualifies as an eligible 
institution, the Secretary specifies in the 
notice the locations or educational 
programs that qualify as the eligible 
institution.

(c) If the Secretary receives a notice 
from an institution as a result of
§ 600.30(a)(3), the Secretary—

(1) Notifies the institution that the 
location is an eligible location of that 
institution, identifies the HEA programs 
in which the institution may participate 
without further action, and indicates 
that the extension of eligibility and 
participation is effective on the date that 
the Secretary received the institution’s 
notice; or

(2) Notifies the institution that the 
institution must apply for eligibility of 
that location under § 600.20.

(d) The Secretary makes the 
determination in paragraph (c) of this 
section by evaluating the institution’s 
ability to provide adequately education 
or training at the location. In making 
that evaluation, the Secretary uses such 
factors as—

(1) The percentage of an educational 
program offered at the location; and

(2) The financial and administrative 
capability of the institution.
(Authority: 20 U.S.C. 1088,1099c, and 1141)
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Subpart C—Maintaining Eligibility

§ 600.30 Institutional notification 
requirements.

(а) Except as provided in paragraph
(b) of this section, an eligible institution 
shall notify the Secretary in writing, at 
an address specified by the Secretary in 
a notice published in the Federal 
Register, no later than 10 days after the 
change occurs, of any change in the 
following information provided in the 
institution’s eligibility application:

(1) Its name.
(2) Its address.
(3) The name, number, and address of 

locations other than the main campus at 
which it offers at least 50 percent of an 
educational program arid the 
percentages of the educational programs 
that it provides at each location.

(4) The way it measures program 
length, e.g. clock hours or credit horns.

(5) Its ownership, if that ownership 
change results in a change in control of 
the institution.

(б) Its status as a proprietary, 
nonprofit, or public institution.

(7) The exercise of a person’s 
substantial control over the institution, 
if the person did not previously exercise 
that control. The Secretary generally 
considers that a person exercises 
substantial control over an institution if 
the person—

(i) Directly or indirectly holds at least 
a 25 percent ownership interest in the 
institution;

(ii) Holds, together with another 
member or members of his or her 
family, at least a 25 percent ownership 
interest in the institution;

(iii) Represents, either alone or 
together with other persons, under a 
voting trust, power of attorney, proxy, or 
similar agreement one or more persons 
who hold either individually or in 
combination with the other persons 
represented or the person representing 
them, at least a 25 percent ownership in 
the institution; or

(iv) Is a member of the board of 
directors, a general partner, the chief 
executive officer, or other executive 
officer of-—

(A) The institution; or
(B) An entity that holds at least a 25 

percent ownership interest in the 
institution.

(b) An eligible institution that is 
owned by a publicly-traded corporation 
shall notify the ¡Secretary in writing, at 
an address specified by the Secretary in 
a notice published in the Federal 
Register, of any change in the 
information that is described in 
paragraphs (a) (5) through (7) of this 
section at the same time that the 
institution notifies the institution’s
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accrediting agency, but no later than 10 
days after the corporation learns of the 
change.

(c) The Secretary notifies the 
institution in writing if any reported 
change affects the institution’s 
eligibility, and the effective date of that 
change.

(d) The institution’s failure to inform 
the Secretary of the information 
described in paragraph (a) of this 
section within the time period stated in 
that paragraph may result in adverse 
action against it, including its loss of 
eligibility.

(e) (1) For the purposes of this section, 
an ow nership interest is a share of the 
legal or beneficial ownership or control 
of, or a right to share in the proceeds of 
the operation of, an institution or 
institution’s parent corporation.

(2) The term ownership interest 
includes, but is not limited to—

(i) An interest as tenant in common, 
joint tenant, or tenant by the entireties;

(ii) A partnership; and
(iii) An interest in a trust.
(3) The term ownership interest does 

not include any share of the ownership 
or control of, or any right to share in the 
proceeds of the operation of—

(1) A mutual fund that is regularly and 
publicly traded;

(ii) An institutional investor; or
(iii) A profit-sharing plan, provided 

that all employees are covered by the 
plan,

(f) For the purposes of this section, 
the Secretary considers a member of a 
person’s family to be a parent, sibling, 
spouse or child; spouse’s parent or 
sibling; or sibling’s or child’s spouse. 
(Authority: 20 U.S.C. 1088 and 1141)

§ 600.31 Change in ownership resulting in 
a change of control.

(a) General. (1) An institution that 
undergoes a change of ownership that 
results in a change of control ceases to 
qualify as an eligible institution upon 
the change of ownership and control. A 
change of ownership that results in a 
change in control includes any change 
by which a person who has or thereby 
acquires an ownership interest in the 
entity that owns the institution or the 
parent corporation of that entity, 
acquires or loses the ability to control 
the institution.

(2) In order to reestablish eligibility 
and to resume participation in the title 
IV, HEA programs, the institution must 
demonstrate to the Secretary that after 
the change of ownership and control—

(i) The institution satisfies all the 
applicable requirements contained in 
§§600.4, 600.5, and 600.6, except that if 
the institution is a proprietary 
institution of higher education or
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postsecondary vocational institution, it 
need not have been in existence for two 
years before seeking eligibility; and

(ii) The institution qualifies to be 
certified to participate under 34 CFR 
part 668, subpart B.

(b) Definitions. The following 
definitions apply to terms used in this 
section:

C losely-held corporation. Closely-held 
corporation (including the term close 
corporation) means—

(1) A corporation that qualifies under 
the law of the State of its incorporation 
as a closely-held corporation; or

(2) If the State of incorporation has no 
definition of closely-held corporation, a 
corporation the stock of which —

(i) Is held by no more than 30 persons; 
and

(ii) Has not been and is not planned 
to be publicly offered.

Control. Control (including the terms 
controlling, controlled by and under 
common control with) means the 
possession, direct or indirect, of the 
power to direct or cause the direction of 
the management and policies of a 
person, whether through the ownership 
of voting securities, by contract, or 
otherwise.

Ownership. Ownership or ownership 
interest means a legal or beneficial 
interest in an entity, or a right to share 
in the profits derived from the operation 
of an entity. The term does not indude 
the interests of a mutual fund that is 
regularly and publicly traded, of an 
institutional investor, or of a profit- 
sharing plan in which all employees of 
an entity may participate.

Parent. The parent or parent 
corporation of a specified corporation is 
the corporation or partnership that 
controls the specified corporation 
directly or indirectly through one or 
more intermediaries.

Person. Person includes a legal person 
(corporation or partnership) or an 
individual.

W holly-owned subsidiary. A wholly- 
owned subsidiary is one substantially 
all of whose outstanding voting 
securities are owned by its parent 
together with the parent’s other wholly- 
owned subsidiaries.

(c) Standards fo r  identifying changes 
o f  ow nership an d control—(1) Closely- 
h eld  corporation. A change of 
ownership and control occurs when—

(i) A person acquires 50 percent or 
more of the total outstanding voting 
stock of the corporation;

(ii) A person who holds an ownership 
interest in the corporation acquires 
control of 50 parent or more of the total 
outstanding voting stock of the 
corporation; or

(iii) A person who holds or controls 
50 percent or more of the total

outstanding stock of the corporation 
ceases to hold or control that proportion 
of the stock of the corporation.

(2) Publicly-traded corporation  
required to be registered with the 
Securities and Exchange Commission 
(SEC). A change of ownership and 
control occurs when a change of control 
of the corporation takes place that gives 
rise to the obligation to file a Form 8K 
with the SEC notifying that agency of 
the change in control.

(3) Other corporations. A change of 
ownership and control of a corporation 
that is neither closely held nor required 
to be registered with the SEC occurs 
when—

(i) A person who has or acquires an 
ownership interest acquires both control 
of at least 25 percent of the total 
outstanding voting stock of the 
corporation and control of the 
corporation;

(ii) A person who holds both 
ownership or control of at least 25 
percent of the total outstanding voting 
stock of the corporation and control of 
the corporation, ceases to own or 
control that proportion of the stock of 
the corporation, or to control the 
corporation; or

(iii) For a membership corporation, a 
person who is o t  becomes a member 
acquires or loses control of 25 percent 
of the voting interests of the corporation 
and control of the corporation.

(4) Partnership o r so le proprietorship. 
A change of ownership and control 
occurs when a person who has or 
acquires an ownership interest acquires 
or loses control of the institution.

(5) Parent corporation. An institution 
that is a wholly-owned subsidiary 
changes ownership and control when 
the parent corporation changes 
ownership and control as described in 
this section.

(6) N onprofit corporation or 
association. An institution that is 
owned by a nonprofit corporation or 
associati cm changes ownership and 
control when a change specifically 
described in this paragraph (c) takes 
place.

(7) Public institution.
Notwithstanding paragraph (d) of this 
section, an institution owned and 
operated by a governmental entity 
changes ownership and control only 
when the ownership of the institution is 
transferred to a different governmental 
entity or to another person.

(d) Covered transactions. For the 
purposes of this section, a change in 
ownership of an institution that results 
in a change of control may include, but 
is not limited to—

(1) The sale of the institution;

(2) The transfer of the controlling 
interest of stock of the institution or its 
parent corporation;

(3) The merger of two or more eligible 
institutions;

(4) The division of one institution into 
two or more institutions;

(5) The transfer of the liabilities of an 
institution to its parent corporation;

(6) A transfer of assets that comprise 
a substantial portion of the educational 
business of the institution, except where 
the transfer consists exclusively in the 
granting of a security interest in those 
assets; or

(7) A conversion of the institution 
from a for-profit to a nonprofit 
institution.

(e) Excluded transactions. A change of 
ownership and control otherwise 
subject to this section does not include
a transfer of ownership and control 
upon the retirement or death of the 
owner, to—

(1) A member of the owner’s family, 
as described in § 600.30(f);

(2) A person with an ownership 
interest in the institution who has been 
involved in management of the 
institution for at least two years 
preceding the transfer.

(f) Transfers subject to contingency.
An institution may submit and have 
considered an application for a 
designation of eligibility and for 
certification under 34 CFR part 668, 
subpart B, only when the transfer has 
been completed. A transfer is complete 
for purposes of this section when the 
transfer is otherwise final but is subject 
to the condition subsequent that the 
institution obtain approval from the 
Secretary, the accrediting agency, or 
State licensing authority after the 
transfer. A transfer otherwise complete 
is not considered incomplete or 
contingent where the transferor retains 
a interest in the stock or assets of the 
institution or its owner solely for 
purposes of security.
(Authority: 20 U.S.C. 1099c)

§ 600.32 Eligibility o f additional locations.
(a) Except as provided in paragraphs 

(b) and (c) of this section, to qualify as 
an eligible location, an additional 
location of an eligible institution must 
satisfy the applicable requirements of 
this section and §§600.4, 600.5, 600.6, 
600.8, and 600.10.

■(b) To qualify as an eligible location, 
an additional location is not required to 
satisfy the two-year requirement of 
§§ 600.5(a)(7) or 600.6(a)(6), unless—

(1) The location was a facility of 
another institution that has closed or 
ceased to provide educational programs 
for a reason other than a normal 
vacation period or a natural disaster that
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directly affects the institution or the 
institution’s students;

(2) The applicant institution acquired, 
either directly from the institution that 
closed or ceased to provide educational 
programs, or through ap intermediary, 
the assets at the location; and

(3) The institution from which the 
applicant institution acquired the assets 
of the location—

(i) Owes a liability for a violation of 
an HEA program requirement; and

(ii) Is not making payments in 
accordance with an agreement to repay 
that liability.

(c) Notwithstanding paragraph (b) of 
this section, an additional location is 
not required to satisfy the two-year 
requirement of § 600.5(a)(7) or
§ 600.6(a)(6) if the applicant institution 
agrees—

(1) To be liable for all improperly 
expended or unspent title IV, HEA 
program funds received by the 
institution that has closed or ceased to 
provide educational programs;

(2) To be liable for all unpaid refunds 
owed to students who received title IV, 
HEA program funds; and

(3) To abide by the policy of the 
institution that has closed or ceased to 
provide educational programs regarding 
refunds of institutional charges to 
students in effect before the date of the 
acquisition of the assets of the 
additional location for the students who 
were enrolled before that date.

(d) For purposes of this section, an 
“additional location” is a location of an 
institution that was not designated as an 
eligible location in the eligibility 
notification provided to an institution 
under §600.21.
(Authority: 20 U.S.C. 1088 and 1141)

Subpart D—Loss of Eligibility
§ 600.40 Loss of eligibility.

(a)(1) Except as provided in 
paragraphs (a) (2) and (3) of this section, 
an institution, or a location or 
educational program of an institution, 
loses its eligibility on the date that—

(i) The institution, location, or 
educational program fails to meet any of 
the eligibility requirements of this part;

(ii) The institution or location 
permanently closes;

(iii) The institution or location ceases 
to provide educational programs for a 
reason other than a normal vacation 
period or a natural disaster that directly 
affects the institution, particular 
location, or the students of the 
institution or location; or

(iv) For purposes of the title IV, HEA 
programs—

(A) The institution’s period of 
participation as specified under 34 CFR 
668.13 expires;
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(B) The institution’s provisional 
certification is revoked under 34 CFR 
668.13; or

(C) The Secretary receives a notice 
under 34 CFR part 667 from a SPRE of 
the SPRE’s determination that the 
institution shall not be eligible to 
participate in a title IV, HEA program.

(2) if  an institution loses its eligibility 
because it violated the requirements of 
§ 600.5(a)(8), as evidenced by the 
determination under provisions 
contained in § 600.5(d), it loses its 
eligibility on the last day of the fiscal 
year used in § 600.5(d), except that if an 
institution’s latest fiscal year was 
described in § 600.7(h)(1), it loses its 
eligibility as of June 30,1994.

(3) If an institution loses its eligibility 
under the provisions of § 600.7(a)(1), it 
loses its eligibility on the last day of the 
award year being evaluated under that 
provision.

(b) If the Secretary undertakes to 
terminate the eligibility of an institution 
because it violated the provisions of
§ 600.5(a)(8) or § 600.7(a), and the 
institution requests a hearing, the 
presiding official must terminate the 
institution’s eligibility if it violated 
those provisions, notwithstanding its 
status at the time of the hearing.

(c) (1) If the Secretary designates an 
institution or any of its educational 
programs or locations as eligible on the 
basis of inaccurate information or 
documentation, the Secretary’s 
designation is void from the date the 
Secretary made the designation, and the 
institution or program or location, as 
applicable, never qualified as eligible.

(2) If an institution closes its main 
campus or stops providing any 
educational programs on its main 
campus, it loses its eligibility as an 
institution, and that loss of eligibility 
includes all its locations and all its 
programs. Its loss of eligibility is 
effective on the date it closes that 
campus or stops providing any 
educational program at that campus.

(d) Except as otherwise provided in 
this part, if an institution ceases to 
satisfy any of the requirements for 
eligibility under this part—

(1) It must notify the Secretary within 
30 days of the date that it ceases to 
satisfy that requirement; and

(2) It becomes ineligible to continue to 
participate in any HEA program as of 
the date it ceases to satisfy any of the 
requirements.
(Authority: 20 U.S.C. 1 0 8 8 ,1099a-3, and 
1141)

§ 600.41 Termination and emergency 
action proceedings.

(a) If the Secretary believes that a 
previously designated eligible
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institution as a whole, or at one or more 
of its locations, does not satisfy the 
statutory or regulatory requirements that 
define that institution as an eligible 
institution, the Secretary may—

(1) Terminate the institution’s 
eligibility designation in whole or as to 
a particular location—

(1) Under the procedural provisions 
applicable to terminations contained in 
34 CFR 668.81, 668.83, 668.86, 668.87, 
668.88, 668.89, 668.90 (a)(1), (a)(4), and
(c) through (f), and 668.91; or

(ii) Under a show-cause hearing, if the 
institution’s loss of eligibility results 
from—

(A) Its previously qualifying as an 
eligible vocational school;

(B) Its previously qualifying as an 
eligible institution, notwithstanding its 
unaccredited status, under the transfer- 
of-credit alternative to accreditation (as 
that alternative existed in 20 U.S.C.
1085,1088, and 1141(a)(5)(B) and
§ 600.8 until July 23,1992);

(C) Its loss of accreditation or 
preaccreditation;

(D) Its loss of legal authority to 
provide postsecondary education in the 
State in which it is physically located;

(E) Its violations of the provisions 
contained in § 600.5(a)(8) or § 600.7(a);

(F) Its permanently closing;
(G) Its ceasing to provide educational 

programs for a reason other than a 
normal vacation period or a natural 
disaster that directly affects the 
institution, a particular location, or the 
students of the institution or location; or

(H) The Secretary’s receipt of a notice 
under 34 CFR part 667 from a SPRE of 
the SPRE’s determination that the 
institution shall not be eligible to 
participate in the title IV, HEA 
programs;

(2) Limit, under the provisions of 34 
CFR 668.86, the authority of the 
institution to disburse, deliver, or cause 
the disbursement or delivery of funds 
under one or more title IV, HEA 
programs as otherwise provided under 
34 CFR 668.26 for the benefit of 
students enrolled at the ineligible 
institution or location prior to the loss 
of eligibility of that institution or 
location; and

(3) Initiate an emergency action under 
the provisions contained in 34 CFR
668.83 with regard to the institution’s 
participation in one or more title IV,
HEA programs.

(b) If the Secretary believes that an ! 
educational program offered by an 
institution that was previously 
designated by the Secretary as an 
eligible institution under the HEA does 
not satisfy relevant statutory or 
regulatory requirements that define that 
educational program as part of an
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eligible institution, the Secretary may in 
accordance with the procedural 
provisions described in paragraph (a) of 
this section—

(1) Undertake to terminate that 
educational program’s eligibility under 
one or more of the title IV, HEA 
programs under the procedural 
provisions applicable to terminations 
described in paragraph (a) of this 
section;

(2) Limit the institution’s authority to 
deliver, disburse, or cause the delivery 
or disbursement of funds provided 
under that title IV, HEA program to 
students enrolled in that educational 
program, as otherwise provided in 34 
CFR 668.26; and

(3) Initiate an emergency action under 
the provisions contained in 34 CFR
668.83 with regard to the institution’s 
participation in one or more title IV, 
HEA programs with respect to students 
enrolled in that educational program.

(c)(1) An action to terminate and limit 
the eligibility of an institution as a 
whole or as to any of its locations or 
educational programs is initiated in 
accordance with 34 CFR 668.86(b) and 
becomes final 20 days after the 
Secretary notifies the institution of the 
proposed action, unless the designated 
department official receives by that date 
a request for a hearing or written 
material that demonstrates that the 
termination and limitation should not 
take place.

(2) Once a termination under this 
section becomes final, the termination is 
effective with respect to any 
commitment, delivery, or disbursement 
of funds provided under an applicable 
title IV, HEA program by the 
institution—

(i) Made to students enrolled in the 
ineligible institution, location, or 
educational program; and

(ii) Made on or after the date of the 
act or omission that caused the loss of 
eligibility as to the institution, location, 
or educational program.

(3) Once a limitation under this 
section becomes final, the limitation is 
effective with regard to any 
commitment, delivery, or disbursement 
of funds under the applicable title IV, 
HEA program by the institution—

(i) Made after the date on which the 
limitation became final; and

(ii) Made to students enrolled in the 
ineligible institution, location, or 
educational program.

(d) After a termination under this 
section of the eligibility of an institution 
as a whole or as to a location or 
educational program becomes final, the 
institution may not certify applications 
for, make awards of or commitments for, 
deliver, or disburse funds under the 
applicable title IV, HEA program, 
except—

(1) In accordance with the 
requirements of 34 CFR 668.26(c) with 
respect to students enrolled in the 
ineligible institution, location, or 
educational program; and

(2) After satisfaction of any additional 
requirements, imposed pursuant to a 
limitation under paragraph (a)(2) of this 
section, which may include the 
following:

(i) Completion of the actions required 
by 34 CFR 668.26(a)-and (b).

(ii) Demonstration that the institution 
has made satisfactory arrangements for 
the completion of actions required by 34 
CFR 668.26(a) and (b).

(iii) Securing the confirmation of a 
third party selected by the Secretary that 
the proposed disbursements or delivery

of title IV, HEA program funds meet the 
requirements of the applicable program.

(iv) Using institutional funds to make 
disbursements permitted under this 
paragraph and seeking reimbursement 
from the Secretary for those 
disbursements.

(e) If the Secretary undertakes to 
terminate the eligibility of an 
institution, location, or program under 
paragraphs (a) and (b) of this section:

(1) If the basis for the loss of eligibility 
is the loss of accreditation or 
preaccreditation, the sole issue is 
whether the institution, location, or 
program has the requisite accreditation 
or preaccreditation. The presiding 
official has no authority to consider 
challenges to the action of the 
accrediting agency.

(2) If the basis for the loss of eligibility 
is the loss of legal authorization, the 
sole issue is whether the institution, 
location, or program has the requisite 
legal authorization. The presiding . 
official has no authority to consider 
challenges to the action of a State 
agency in removing the legal 
authorization.

(3) If the basis for the loss of eligibility 
for title IV, HEA program purposes is a 
notice under 34 CFR part 667 from a 
SPRE to the Secretary of the SPRE’s 
determination that the institution shall 
not be eligible to participate in the title 
IV, HEA programs, the sole issue is 
whether the SPRE notified the Secretary 
of that determination. The presiding 
official has no authority to consider any 
challenge to the SPRE’s determination.
(Authority: 20 U.S.C. 1088 ,1091 ,1094 , 
1099a-3, and 1141)

(FR Doc. 94-10139  Filed 4 -2 8 -9 4 ; 8:45 am] 
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DEPARTMENT OF EDUCATION

34 CFR Parts 668,682, and 690

RIN 1840-A B85 and 1840-A B80

Student Assistance General 
Provisions; Federal Family Education 
Loan Programs; Federal Pell Grant 
Program

AGENCY: Department of Education. 
ACTION: Interim final regulations with 
invitation for comment.

SUMMARY: The Secretary amends the 
Student Assistance General Provisions 
regulations, the Federal Family 
Education Loan (FFEL) Program 
regulations, and the Federal Pell Grant 
Program regulations to implement 
changes in the Higher Education Act of 
1965, as amended (HEA), and to 
improve the monitoring and 
accountability of institutions and third- 
party servicers participating in the 
student financial assistance programs 
authorized by Title IV of the HEA (Title 
IV, HEA programs). These changes also 
establish standards of administrative 
and financial responsibility for third- 
party servicers that administer any 
aspect of a guaranty agency’s or lender’s 
participation in the FFEL programs.

These regulations seek to improve the 
efficiency of Federal student aid 
programs and, by so doing, to improve 
their capacity to enhance opportunities 
for postsecondary education. The 
Secretary invites comment on these 
regulations.
DATES: Effective Date: These regulations 
take effect July 1,1994 with the 
exception of §§668.3, 668.8, 668.12,
668.13, 668.14, 668.15, 668.16, 668.17,
668.22, 668.23, 668.25, 668.26, 668.90,
668.96, 668.113, appendix A to 34 CFR 
part 668, 682.414, 682.416, 682.711, and 
690.83. Sections 668.3, 668.8, 668.12,
668.13, 668.14, 668.15, 668.16, 668.17,
668.22, 668.23, 668.25, 668.26, 668.90,
668.96, 668.113, appendix A to 34 CFR 
part 668, 682.414, 682.416, 682-711, and
690.83 will become effective after the 
information collection requirements 
contained in these sections have been 
submitted by the Department of 
Education and approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980. If • 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
persons. A document announcing the 
effective date will be published in the 
Federal Register.

Comment Date: Comments on these 
interim final regulations must be 
received on or before June 20,1994.

ADDRESSES: All comments concerning 
these regulations should be addressed to 
Greg Allen and Wendy Macias, U.S. 
Department of Education, 400 Maryland 
Avenue, SW. (Regional Office Building 
3, room 4318), Washington, DC 20202- 
5343.
FOR FURTHER INFORMATION CONTACT: Greg 
Allen or Wendy Macias, U.S.
Department of Education, 400 Maryland 
Avenue, SW. (Regional Office Building 
3, room 4318), Washington, DC 20202- 
5343. Telephone (202) 708-7888. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877—8339 
between 8 a.m. and 6 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: The 
Higher Education Amendments of 1992, 
Pub, L. 102-325, (the Amendments of
1992) and the Higher Education 
Technical Amendments of 1993, Pub. L. 
103-208 (the Technical Amendments of
1993) amended the HEA in several areas 
relating to the participation of 
institutions in the Title IV, HEA 
programs. Further, the Amendments of 
1992 amended the HEA to expand the 
Secretary’s authority to regulate the 
activities of those individuals and 
organizations now called third-party 
servicers. The Student Assistance 
General Provisions regulations contain 
requirements that are common to 
educational institutions that participate 
in the Title IV, HEA programs.

On February 28,1994, the Secretary 
published a Notice of Proposed 
Rulemaking (NPRM) for parts 668 and 
690 in the Federal Register (59 FR 
9526). The NPRM included a discussion 
of the major issues surrounding the 
proposed changes which will not be 
repeated here. The following list 
summarizes those issues and identifies 
the pages of the preamble to the NPRM 
on which a discussion of those issues 
can be found:

The Secretary proposed to clarify the 
terms used in the statutory definition of 
academ ic year (pages 9529-9530);

The Secretary proposed a definition of 
an eligible program to implement 
statutory requirements, including 
requirements for “short-term” programs 
(at least 300 but less than 600 clock 
hours) that would be eligible for the 
FFEL programs only. The Secretary 
proposed methodologies for the 
measurement of completion and 
placement rates for short-term programs, 
as required by the statute. Also in 
accordance with the statute, the 
Secretary proposed further provisions to 
evaluate the quality of short-term 
programs (pages 9530-9531);

The Secretary proposed to add two 
new sections to codify procedures with 
regard to applications to participate 
initially or to continue to participate in 
a Title IV, HEA program and procedures 
by which the Secretary certifies that an 
institution meets the standards in 
subpart B of these regulations and 
accordingly may participate in a Title 
IV, HEA program. The Secretary 
proposed procedures to codify new 
statutory provisions governing 
provisional certification procedures for 
participation in a Title IV, HEA program 
(pages 9533—9536);

Tne Secretary proposed to amend the 
regulations governing program 
participation agreements to include 
numerous new provisions added by the 
Amendments of 1992 and provisions 
previously prescribed by the HEA but 
not specifically spelled out in the 
regulations. The Secretary also proposed 
provisions to amend the regulations 
governing program participation 
agreements (pages 9536-9539);

The Secretary proposed significant 
changes to the section governing the 
evaluation of an institution’s financial 
responsibility. The Secretary proposed 
to strengthen the factors used to 
evaluate an institution’s financial 
responsibility and to reflect statutory 
changes (pages 9539-9544);

The Secretary proposed to strengthen 
and expand the standards of 
administrative capability for 
participating institutions, addressing 
areas previously not regulated or for 
which there were only guidelines (pages 
9544-9549);

The Secretary proposed to amend the 
provisions governing default reduction 
measures to reflect statutory changes 
made by the Amendments of 1992 and 
current departmental practices. The 
provisions in the Technical 
Amendments of 1993 that address 
institutional appeals of cohort default 
rates were not included in the NPRM 
(pages 9549—9551);

The Secretary proposed to clarify the 
terms used in the statutory definition of 
a fair and equitable refund policy (pages 
9551-9556);

The Secretary proposed to implement 
the statutory requirement that 
institutions have annual compliance 
audits. The Secretary proposed to 
extend the audit requirements to foreign 
institutions (pages 9556—9557); and

The Secretary proposed to amend the 
Federal Pell Grant Program regulations 
to implement section 487(c)(7) of the 
HEA that provides that an institution 
may offset the amount of Title IV, HEA 
program disbursements against 
liabilities or may receive reimbursement 
from the Department for those amounts
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if, in the course of any audit conducted 
after December 31,1988, the 
Department discovers or is informed of 
any Title IV, HEA program assistance 
(specifically, Federal Pell Grant Program 
fimds) that an institution has provided 
to its students in accordance with 
program requirements, but the 
institution has not previously received 
credit or reimbursement for these 
disbursements (page 9558).

On February 17,1994, the Secretary 
published an NPRM proposing 
amendments to parts 668 and 682 in the 
Federal Register (59 FR 8044). The 
NPRM included a discussion of the 
major issues involved in the proposed 
changes. The following list summarizes 
those issues and identifies the pages of 
the preamble to the NPRM on which a 
discussion of those issues can be found: 

The Secretary proposed a definition of 
third-party servicer as applicable to 
those individuals or organizations that 
contract with an institution to 
administer any aspect of the 
institution’s participation in the Title 
IV, HEA programs (page 8045);

The Secretary proposed to expand the 
factors of financial responsibility of an 
institution to take into consideration 
substantial control over both 
institutions and third-party servicers 
(pages 8046-8047);

The Secretary proposed annual audit 
requirements for third-party servicers as 
necessary to implement statutory 
provisions under the Amendments of 
1992 (pages 8047-8048);

The Secretary proposed notification 
requirements for third-party servicers 
against which the Secretary has assessed 
a liability for a violation of a Title IV,
HEA program violation (pages 8048- 
8049);

The Secretary proposed to create a 
new section to codify contract 
requirements between institutions and 
third-party servicers. As one of the 
conditions in the contract, a third-party 
servicer would be required to assume 
joint and several liability with an 
institution that the servicer contracts 
with for any violation by the servicer of 
any Title IV, HEA program requirement 
(pages 8049-8050);

The Secretary proposed to apply 
against a third-party servicer the 
sanctions under subpart G of the 
Student Assistance General Provisions 
that currently solely apply to 
institutions for any violation of a Title 
IV, HEA program requirement (pages 
8050-8051);

The Secretary proposed to apply the 
fiduciary standards that currently only 
apply to institutions to third-party 
servicers so that third-party servicers 
would be required to act at all times

with the competency necessary to 
qualify them as a fiduciary (page 8051);

The Secretary proposed a definition of 
third-party servie«* applicable to those 
individuals or organizations that 
contract with a lender or guarantee 
agency to administer any aspect of the 
lender’s or guarantee agency’s 
participation in the FFEL programs 
(page 8055);

$ne Secretary proposed to require a 
third-party servicer that contracts with a 
lender or guaranty agency to assume 
joint and several liability for any 
violation of any FFEL program 
requirement or applicable statutory 
requirement. Collection of liabilities 
from the violation would be collected 
first from the lender or guaranty agency 
(page 8055-8056); and

Tne Secretary proposed a new section 
to codify Federal requirements for third-* 
party servicers that contract with 
lenders or guaranty agencies. A third- 
party servicer would be required to meet 
certain standards of financial 
responsibility and administrative 
capability to be considered eligible to 
contract with a lender or guaranty 
agency. In addition, this section would 
require a third-party servie« to have 
performed an annual audit of the 
servicer’s administration of a lender’s or 
guaranty agency’s participation in the 
FFEL programs (page 8056);
Program Integrity Triad

In order to approve a postsecondary 
education institution to participate in 
the student financial assistance 
programs authorized under Title IV of 
the HEA (referred to as “Title IV, HEA 
programs”) and many other Federal 
programs, the Secretary must determine, 
in part, that the institution satisfies the 
statutory definition of an “institution of 
higher education.” Under the HEA and 
many other Federal statutes, one 
element of that definition requires an 
eligible institution of higher education 
to be accredited or preaccredited by an 
accrediting agency recognized by the 
Secretary as a reliable authority as to the 
quality of the education or training 
provided by the institution. Another 
element requires an eligible institution 
to be legally authorized to provide an 
education program beyond the 
secondary level in the State in which it 
is located. In addition, to participate in 
the Title IV, HEA programs, the 
institution must be certified by the 
Secretary as administratively capable 
and financially responsible. Thus, the 
HEA provides the framework for a 
shared responsibility among accrediting 
agencies, States, and the Federal 
government to ensure that the "gate” to 
Title IV, HEA programs is opened only

to those institutions that provide 
students with quality education or 
training worth the time, energy, and 
money they invest in it. The three 
“gatekeepers” sharing this 
responsibility have traditionally been 
referred to as “the triad.”

While the concept of a triad of entities 
responsible for gatekeeping has had a 
long history, originating in 1952, the 
Higher Education Amendments of 1992, 
Pub. L. 102—325, significantly increased 
the gatekeeping responsibilities of each 
member of the triad. Specifically, 
Congress amended the HEA to provide 
for a new part H of Title IV entitled 
“Program Integrity Triad.” Under the 
new part H, the requirements that 
accrediting bodies must meet if they are 
to be recognized by the Secretary as 
“gatekeepers” for Title IV or other. 
Federal purposes are specified in detail. 
Part H also provides a new oversight 
responsibility for States: the State 
Postsecondary Review Program. 
Altogether, part H establishes a set of 
responsibilities for accrediting agencies, 
States, and the Secretary that creates a 
stronger and more coordinated 
evaluation of institutions that 
participate, or wish to participate, in the 
Title IV, HEA programs.

The Secretary recognizes that the 
approach to significantly increased 
gatekeeping activity outlined in the 
statute for the three members of the 
triad is a new one. This approach will 
require leadership in both 
implementation and evaluation if it is to 
achieve the effectiveness that Congress 
intended. The Secretary will take steps 
to assure that the various 
responsibilities of the triad members are 
carried out in a manner that, in fact, 
results in the identification of 
institutions that should not participate 
in the Title IV, HEA programs, on  the 
basis of either the quality of education 
they offer or their inability to handle 
program funds. At the same time, the 
Secretary is committed to carrying out 
the responsibility for coordinating the 
activities of the triad members that are 
inherent in the statute in a manner that 
causes the least burden to institutions 
participating in the Title IV, HEA 
programs.

To these ends, the Secretary is 
committed to effective management of 
the gatekeeping function. The Secretary 
will review carefully the applications of 
accrediting bodies and the standards 
and operating plans proposed by State 
Post secondary Review Entities (SPREs) 
under the State Postsecondary Review 
Program to insure that they meet the 
requirements of the statute and these 
regulations and will enable these triad 
agencies to fulfill their statutory
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purposes. The Secretary will also place 
a priority on the completion of the 
“Postsecondary Education Participation 
System,” the Department’s new 
integrated data base, which will contain 
the information that the Secretary 
generates in the course of the Secretary’s 
oversight of institutions participating in 
Title IV, HEA programs. The Secretary 
will use the data base to inform 
accrediting bodies and SPREs of actions 
taken by the Secretary so that they may 
in turn carry out their responsibilities. 
This expanded data base is also critical 
to the Secretary’s effective selection of 
institutions for program review.

Monitoring the results of the 
gatekeeping process is a very important 
key to effective management. The 
Secretary will evaluate the activities of 
accrediting agencies, SPREs, and the 
Department to determine their 
effectiveness in improving the integrity 
of institutions participating in Title IV 
programs and will take such steps as 
may bè indicated to improve the results. 
Finally, as provided in the statute, the 
Secretary will seek the advice and 
counsel of the National Advisory 
Committee on Institutional Quality and 
Integrity in evaluating the effectiveness 
of the triad.

The Secretary believes that the 
approach best suited to achieving the 
objectives of the statute is a 
complementary one, with each member 
of the triad focusing its evaluation on its 
obligations within the context of the 
HEA. Thus, the focus for accrediting 
agencies is the quality of education or 
training provided by the institutions or 
programs they accredit. States, in 
addition to providing the legal authority 
to operate within the state required for 
participation in the Title IV, HEA 
programs, will review institutions that 
meet certain statutory review criteria 
related to institutional performance in 
the Title IV, HEA programs. The focus 
of the Secretary’s evaluation of 
institutions is on the administrative and 
financial capacity of those institutions 
to participate in the Title IV,.HE A 
programs.

While the functions and 
responsibilities of each of the triad 
members are generally different, the 
statute does require, in some instances, 
that all members of the triad evaluate 
similar areas. For the most part, the 
principle of complementary functions 
will lead to the members evaluating 
those same areas from different 
perspectives for different purposes. For 
example, all three of the triad members 
are required to examine the finances of 
an institution. If each looks at financial 
strength from a perspective 
complementary to that of the others,

accrediting agencies would focus 
principally on the capacity of the 
institution to continue to offer programs 
at a level of quality sufficient to meet 
accréditing agency standards arid to 
fulfill the institution’s mission over a 5 -  
10 year period of accreditation. The 
emphasis of a review by a SPRE would 
be on whether or not the institution 
possesses the full range of resources 
needed to serve students currently 
attending the institution. The 
Secretary’s responsibilities focus on the 
institution’s finances in light of its 
ability to provide the services described 
in its official publications and 
statements, to provide the 
administrative resources necessary to 
comply with its Title IV, HEA program 
responsibilities, and to meet all of its 
financial obligations, including, but not 
limited to, refunds of institutional 
charges and repayments to the Secretary 
for liabilities and debts incurred in 
programs administered by the Secretary.

Despite the Secretary’s efforts to 
encourage complementary functions for 
each of the triad members, it is 
theoretically possible that, in some 
instances, an institution could be 
subject to three different standards 
regulating the same area of operation.
For this reason, where a Title IV 
standard has been promulgated at the 
Federal level, the Secretary expects 
accrediting agencies and States to take 
this into account in establishing their 
own standards to insure that varying 
standards do not pose an unnecessary 
burden on institutions. It is also 
important that accrediting agencies and 
States do not impose any standard that 
is weaker than comparable Title IV,
HEA program standards. The Secretary 
believes coordination of this is a federal 
responsibility.

In view of the complementary 
approach to the functions of the triad 
members, the Secretary believes, for 
example, that institutions should not 
have to develop different methodologies 
to provide data that the three members 
of the triad may require. The Secretary 
also believes that, to the extent feasible, 
any other requests for data about the 
institution, its students, or its graduates 
should rely on information already in 
the institution’s possession. To that end, 
the Secretary expects accrediting 
agencies and States either to accept 
student data based on the methodology 
that will be specified in the regulations 
governing “Student Right to Know,” 
also mandated by the Higher Education 
Amendments of 1992, or, where the 
institution may have other 
methodologies for calculating data, such 
as a system designed to provide data to 
a State higher education commission or

other State agency, to accept data in the 
format already being used by the 
institution. Similarly, the Secretary 
expects accrediting agencies and SPREs 
to use the audited financial statements 
institutions are now required to provide 
to the Secretary on an annual basis to 
the extent those statements are 
compatible with the nature of the 
reviews conducted under their 
respective standards.

The Secretary also recognizes that 
other Federal agencies, such as the 
Department of Labor and the Veterans 
Administration, also regulate 
institutions in some areas that are 
similar to those included in part H. The 
suggestion has been made that the 
Secretary should promulgate Federal 
standards in the areas of overlap so that 
institutions would not be subject to 
varying standards developed by other 
Federal agencies and the triad members. 
However, the Secretary interprets part H 
as permitting States and accrediting 
agencies to establish their own 
standards, as opposed to using a Federal 
standard, and also believes that this is 
the most effective approach. In addition, 
it is not clear how the requirements of 
the different agencies are compatible 
with the requirements of part H. The 
purposes of these programs 
administered by other agencies may be 
very different. As a result, the Secretary 
has not pursued this alternative. The 
Secretary does believe that it would be 
useful to explore how the varying 
requirements of other Federal agencies 
that are similar to those of part H might 
be coordinated to reduce any burden on 
institutions and will initiate such 
exploration.

The Secretary believes that, where 
possible, data developed at the national 
level should be made available to 
institutions, as well as to States and 
accrediting agencies to assist them in 
carrying out their responsibilities under 
part H. In particular, data concerning 
labor markets and compensation for 
specific fields and information 
concerning graduation and withdrawal 
rates at various types of institutions may 
be helpful to both triad members and 
institutions. The Secretary will facilitate 
the development of this type of 
information and, where possible under 
the auspices of the Department, will 
coordinate the development of data that 
will be helpful to institutions and the 
triad.

Finally, as part of the commitment to 
providing leadership to the triad, the 
Secretary will convene representatives 
of the triad members and institutions to 
exchange information about the 
gatekeeping process and to discuss how 
the triad is functioning, both in
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identifying institutions whose 
performance is questionable and in 
reporting requirements that have proven 
to be unreasonably burdensome. The 
Secretary invites comments concerning 
the functioning of the triad, as it is 
implemented through these and other 
regulations governed by part H. The 
Secretary will seek improvement, where 
possible, within existing regulations and 
will propose modifications to 
regulations and to the statute itself if 
experience indicates those changes are 
both necessary to achieve effective 
gatekeeping, with minimal burden, and 
compatible with the need to maintain, 
and assure the public of, the integrity of 
the Title IV, HEA programs.
Substantive Changes to the NPRMs
Part 668—Student A ssistance General 
Provisions
Subpart A—General
Section 668.2 General D efinitions

A cadem ic Year. In the February 28, 
1994 NPRM, the Secretary requested 
comment on how to implement the 
technical amendment that provided that 
the Secretary may reduce, for good 
cause on a case-by-case basis, the 
required minimum of 30 weeks of 
instructional time to not less than 26 
weeks of instructional time in the case 
of an institution of higher education that 
provides a 2-year or 4-year program of 
instruction for which it awards an 
associate or baccalaureate degree. The 
Secretary did not propose specific 
criteria to implement this technical 
amendment in the February 28,1994 
NPRM, but instead requested comments 
on a definition of “good cause” and 
requested comments on ways of 
implementing this provision that 
addressed the Secretary’s concern that 
reductions in the award year would 
encourage many institutions to seek that 
treatment routinely. After reviewing 
public comments on defining good 
cause, and developing safeguards to 
discourage routine requests for 
reductions in the academic year, the 
Secretary has implemented this 
technical amendment in new § 668.3.

Under this section, for the purpose of 
awarding Title IV, HEA funds, the 
Secretary may reduce the length of an 
academic year for an institution that 
submits a written request to the 
Secretary. Section 668.3 provides for a 
two-year “phase-in” period for 
institutions that are currently 
participating, have an academic year of 
26-29 weeks, and meet the other 
applicable standards of the section. The 
Secretary will consider all other 
requests for a reduction in the minimum

number of weeks of instructional time to 
not less than 26 weeks on a case-by-case 
basis in accordance with the 
requirements of §668.3. Section 668.3 is 
discussed in greater detail in the section 
of the Analysis o f Comments and 
Changes that addressed the definition of 
an academ ic year (§ 668.2).

In the February 28,1994 NPRM, the 
Secretary requested comment on how to 
address an abuse of the definition of an 
academic year whereby an institution 
that has programs that are measured in 
credit hours without terms could claim 
that it meets the requirements for the 
minimum amount of work to be 
performed by a full-time student over an 
academic year by giving a full-time 
student a minimal amount of instruction 
over a 30-week (or more) period, which 
the institution claims to be equivalent to 
24 semester or 36 quarter hours. The 
Secretary requested comment on 
whether a minimum full-time workload 
for students enrolled in these 
educational programs should be 
established to address this abuse.
Several commenters agreed that this 
abuse should be addressed. However, 
rather than changing the proposed 
definition of full-time student to require 
measurement of student workloads, a 
modification has been made to require 
that, for educational programs using 
credit hours, but not using a semester, 
trimester, or quarter system, a week of 
instructional time is any week in which 
at least five days of regularly scheduled 
instruction, examinations, or 
preparation for examinations occurs, as 
opposed to one day of regularly 
scheduled instruction, examinations, or 
preparation for examinations for all 
other programs. The Secretary believes 
it is important to ensure that full-time 
students are performing comparable 
workloads regardless of the, type of 
institution they are attending, and that 
such work should be ratably allocated 
throughout the period of instruction.
The Secretary notes that this is an area 
of abuse that is not fully addressed by 
the implementation of the “clock hour/ 
credit hour” regulations. A 
corresponding change has been made to 
the definition of an eligible program.

One-third of an academic year and 
two-thirds of an academic year. In 
response to public comment, the 
Secretary has defined one-third of an 
academic year and two-thirds of an 
academic year in order to clarify the 
procedure for prorating awards under 
the FFEL and NDSL programs.

Undergraduate student. Because the 
Secretary recognizes that, at this time, 
there are legitimate reasons supported 
by statute for separate definitions of an 
undergraduate student under the

various Title IV, HEA program 
regulations the definition of 
undergraduate student has been deleted 
in these final regulations.
Section 668.8 Eligible Program

Q ualitative factors. Section 
668.8(e)(l)(iii) requires that, for a short
term program, the length of the program 
may not exceed by more than 50 percent 
the minimum number of clock hours 
required for training in the recognized 
occupation for which the program 
prepares students, as established by the 
State in which the program is offered, if 
the State has established such a 
requirement. In response to public 
comment, this provision has been 
amended to also prohibit a short-term 
eligible program from exceeding by 50 
percent any applicable minimum 
number of clock hours required by a 
Federal agency for training in the 
recognized occupation for which the 
program prepares students.

In response to public comment,
§ 668.8(e)(2) has been revised to clarify 
that, since a certified public accountant 
cannot certify the accuracy of an 
institution’s completion or placement- 
rate calculations, the institution shall 
substantiate these calculations by 
having the certified public accountant 
follow the procedures of an attestation 
engagement.

Calculation o f  com pletion rate.
Section 668.8(f)(4) has been amended to 
require that a student must complete the 
educational program in which he or she 
is enrolled within 150 percent of the 
published length of the educational 
program in order to be counted as a 
completer for purposes of this 
calculation. This change was made to 
conform with the calculation of a 
completion rate under the Student 
Right-to-Know provisions. The 
Secretary notes that the Department will 
continue to evaluate the feasibility of 
replacing this methodology with the 
methodology developed relative to the 
Student Right-to-Know Act once that 
methodology has been published in 
final regulations.

Calculation o f Placem ent Rate. In 
response to public comment, the 
requirement in proposed § 668.8(g)(l)(ii) 
that an institution exclude from the 
calculation of a placement rate students 
who are hired by the institution has 
been deleted from these regulations.

In response to public comment, a 
change has been made to the placement 
rate calculation to clarify that every 
student must be employed for at least 13 
weeks in a recognized occupation for 
which they were trained or in a related 
comparable occupation before that 
student can be counted as placed.
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The Secretary has amended § 668.8 by 
revising paragraph (k) to remove the 
provision that an institution offering an 
undergraduate educational program 
measured in credit hours and at least 
two academic years in length is exempt 
from applying the formula contained in 
paragraph (1) to that program if the 
program provides an equivalent degree 
as determined by the Secretary, or if 
each course within the program is fully 
acceptable for credit toward that 
institution’s equivalent degree.

Paragraphs (k) and (1) were originally 
published in final regulations on July
23,1993 (58 FR 39618). In those final 
regulations, the Secretary exempted 
from the requirements of the 
regulations, undergraduate educational 
programs that were at least two years in 
length and lead to an associate, 
bachelor’s, professional, or an 
equivalent degree as determined by the 
Secretary or if each course within that 
program was fully acceptable for credit 
toward one of those degree programs at 
that institution. The Secretary believed 
that it was prudent to exempt programs 
that lead to an equivalent degree 
because there might be a type of degree 
being offered (not an associate, 
bachelor’s, or professional degree) that 
the Secretary had not yet encountered. 
The Secretary wanted to be able to 
examine the degree to determine if that 
degree was in fact equivalent to an 
associate, bachelor’s, or professional 
degree. If the Secretary determined that 
the degree was equivalent to an 
associate, bachelor’s, or professional 
degree, and was at least two academic 
years in length, the Secretary would 
exempt from the regulations 
undergraduate educational programs 
that lead to the equivalent degree dr if 
each course within the program was 
fully acceptable for credit toward that . 
institution’s equivalent degree.

However, since publication of the 
final regulations on July 23,1993, the 
Secretary has yet to encounter a degree 
that the Secretary would consider to be 
an equivalent of an associate, bachelor’s, 
or professional degree. Conversely, 
dozens of institutions have submitted to 
the Secretary arguments that their 
diploma programs are the equivalent of 
an associate degree program. The 
regulations were never meant to permit 
a determination that a nondegree 
program be classified as the equivalent 
of a degree program. The regulations 
only applied to a determination of 
whether a degree resulting from an 
educational program is equivalent to an 
associate, bachelor’s, or professional 
degree. Because the diploma programs 
are not in themselves degree programs, 
the Secretary does not consider those

programs to lead to an equivalent 
degree.

Because of this misconception by 
many institutions that “equivalent 
degree” means an educational program 
equivalent to a degree granting program, 
and because the Secretary has not yet 
found a true instance of an equivalent 
degree that is not an associate, 
bachelor’s, or professional degree, the 
Secretary is removing the phrase 
“equivalent degree as determined by the 
Secretary” from paragraph (k).
Subpart B—Standards for Participation 
in the Title IV, HEA Programs
Section 668.13 Certification  
Procedures

Period o f  participation. In response to 
concerns of many commentera about the 
consequences (particularly the potential 
for provisional certification) to a 
participating institution in the event 
that the Secretary does not complete a 
review of the institution’s application 
prior to the expiration of the 
institution’s program participation 
agreement, even if the institution had 
filed its renewal application in a timely 
manner, § 668.13(b) is amended to 
provide that full certification will be 
extended on a month to month basis 
following the expiration of a program 
participation agreement where the 
institution’s application for 
recertification was materially complete, 
and submitted at least 9Ô days prior to 
the expiration date.

Provisional certification . In response 
to publip comment, proposed 
§ 668.13(c)(1)(h) that provided that the 
Secretary may provisionally certify an 
institution if the financial responsibility 
and administrative capability of the 
institution was being determined for the 
first time has been deleted from these 
regulations. Although this provision is 
statutory, the Secretary has decided that 
the other standards requiring the use of 
provisional certification are adequate to 
identify institutions that would be 
captured by this provision where greater 
monitoring and procedural restrictions 
are appropriate.

Section 668.13(c)(2)(i) has been 
amended to clarify the maximum 
permissible length of periods of 
provisional certification. Upon further 
consideration, the Secjretary has decided 
to repeat the language of the statute that 
provides that periods of participation 
under provisional certification should 
be for “complete award years.” So, for 
example, the regulations will permit the 
Secretary to provisionally certify an 
initial applicant for one complete award 
year, rather than for a period of 12 
months as proposed in the February 28,

1994 NPRM. This will provide the 
Secretary with a complete award year of 
data on which to base determinations of 
further participation for the institution.

In response to public comment,
§ 668.13(d)(1) that lists the requirements 
for provisional certification to 
participate on a limited basis for 
ihstitutions that are not financially 
responsible has been amended to make 
clear that the criteria of this section are 
not required for an institution that 
meets the exceptions to the general 
standards of financial responsibility 
under §668.15(d).

In response to public comment 
§ 668.13(d)(l)(ii) has been amended to 
clarify that any required submission of 
a letter of credit must be in an amount 
and in a form acceptable to the 
Secretary.

Proposed § 668.13(d)(l)(iii)(B) has 
been revised, consistent with similar 
changes in § 668.15(b) (3) and (4), to 
make clear how an institution 
demonstrates that it has met all of its 
financial obligations and is current in its 
debt payments. This provision is 
explained in greater detail in the section 
of the Analysis o f Comments and  
Changes that addresses the factors of 
financial responsibility (§ 668.15).

In response to public comment,
§ 668.13(d)(2) has been clarified to 
explain that financial guarantees are 
only required if the institution comes 
within the requirements of 
§ 668.15(c)(2), or where the institution 
fails to demonstrate financial 
responsibility under its current audit 
and has failed to do so at least one other 
time under the standards in effect 
during the preceding five years.

In response to public comment, a new 
paragraph (e) is added to §668.13 which 
provides for denial of certification to 
initial applicants for participation in a 
Title IV, HEA program and to 
participants that have undergone^ 
change of ownership resulting in a 
change of control, if the State in which 
those applicants or participants are 
located does not participate in the State 
Postsecondary Review Program. This 
addition conforms these regulations to 
the requirements of the State 
Postsecondary Review Program in 34 
CFR part 667, and provides some further 
explanation of the consequences to an 
institution if the State in which the 
institution is located does not 
participate in the State Postsecondary 
Review Program. Under paragraph (e), 
the Secretary may provisionally certify 
a participating institution or branch 
campus in that State. Section 
668.13(c)(2)(ii) has also been revised to 
provide that the provisional certification 
of an institution under these
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circumstances expires at the end of the 
third complete award year following the 
date of the provisional certification.

In response to public comment, a 
change has been made to provide for 
notices of revocation of provisional 
certification to be sent by certified mail, 
instead of registered mail.

In response to public comment,
§ 668,13(f)(4)(i) has been modified to 
provide that the official reviewing a 
request for reconsideration of 
provisional certification must be 
different from, and not subject to 
supervision by, the official that issued 
the notice of revocation.
Section 668.14 Program Participation  
Agreement

In response to public comment,
§ 668.14(b)(1) has been amended to 
clarify that an institution must comply 
with all special arrangements, 
agreements, or limitations entered into 
under the authority of statutes 
applicable to Title IV of the HEA. 
Corresponding changes have been made 
throughout the sections of 34 CFR part 
668 and 34 CFR part 682 contained in 
this regulatory package.

In response to public comment,
§ 668.14(b)(4) has been amended to 
provide that an institution must provide 
information relating the administrative 
capability and financial responsibility of 
the information to a SPRE only if the 
institution was referred by the Secretary 
under 34 CFR 667.5.

The proposed regulations prohibited 
any type of incentive payments, 
particularly those based on “retention.” 
In response to public comment, the 
Secretary has amended § 668.14(b)(22) 
to allow that token gifts may be given 
to students or alumni for referring other 
students for admission to the 
institution, as long as:

(1) The gift is not money, check or 
money order;

(2) No more than one such gift is 
given to any student or alumnus; and

(3) The value of the gift is no more 
than twenty-five dollars.

In response to public comment, 
proposed § 668.16(k) that requires that 
an institution: (1) Demonstrate a 
reasonable relationship between the 
length of the program and occupational 
entry, level requirements and (2) 
establish the need for the training has 
been moved to § 668.14(b)(26). Further, 
the requirements of this provision have 
been amended to require an institution 
to demonstrate a reasonable relationship 
between the length of the program and 
occupational entry level requirements 
established by any Federal agency.

Section 668.15 Factors o f  F inancial 
R esponsibility

Sections 668.15(b) (1), (2), and (3) 
have been amended to clarify that, in 
order to be financially responsible, an 
institution must be providing the 
services described in its official 
publications and statements; providing 
the administrative resources necessary 
to comply with the requirements of 
subpart B; and meeting all if its 
financial obligations. This is a change 
from the proposed regulations that 
would have required an institution to 
demonstrate that it was able  to provide 
and meet these requirements. The 
Secretary believes these changes more 
accurately reflect the intent of the 
regulations.

In response to public comment,
§ 668.15(b)(4) further defines the 
requirement that an institution be 
current in its debt payments. The 
Secretary considers an institution to be 
current in its long-term debt obligations 
if it is not in violation of existing loan 
agreements at the end of the 
institution’s fiscal year. The Secretary 
considers an institution to not be 
current in.all of its debt obligations 
whenever the institution is more than 
120 days delinquent in making 
payments, and a legal claim has been 
initiated against the institution or a lien 
has been filed on its assets due to the 
non-payment of the obligation. The 
Secretary believes that an institution’s 
non-payment of obligations is a serious 
concern because the possibility exists 
that legal actions brought by creditors 
may result in forfeiture of some or all of 
an institution’s assets. Consistent with 
the determination that payment 
delinquencies place the institution at 
risk, the Secretary notes that such 
actions are also often precede an action 
by creditors to force a company into 
bankruptcy.

In response to public comment,
§ 668.15(b)(5) has been amended to 
require that the amount of an 
institution’s required cash reserve shall 
be one-quarter of the amount the 
institution paid in refunds during its 
previous year, as shown in its audited 
financial statement. By using historical 
information specific to the individual 
institution, the Secretary provides for 
adequate reserves for all institutions, 
rather than establishing an across the 
board measure which would be 
inadequate for some and inappropriate 
for others. Also, in response to the 
comments, the regulations have been 
changed to require the cash reserve to be 
maintained as a cash deposit in a 
federally insured bank account or an 
investment in U.S. Treasury securities,

with an original maturity of three 
months or less.

Proposed § 668.15(b)(6)(ii) that would 
have provided that an institution is 
financially responsible if the institution 
does not have a finding of unauthorized 
use of donor restricted net assets to meet 
current operating expenses, has been 
removed from these regulations. This 
change was made based upon general 
considerations that were presented in 
the public comments concerning the 
need to implement consistent standards 
for determining financial responsibility 
for for-profit and nonprofit institutions, 
and to simplify the administrative 
resources necessary to determine 
whether institutions were in compliance 
with the regulations.

In response to numerous public 
comments, § 668.15(b)(7)(i)(A) and
(b)(8)(i)(B) have been amended to 
require that both for-profit institutions 
and nonprofit institutions must meet an 
acid test ratio of 1:1 to replace the 
proposed ratio requirements that 
differed for for-profit and nonprofit 
institutions. The acid test ratio is 
defined as the sum of cash and current 
accounts receivable, divided by current 
liabilities. The Secretary has kept the 
regulatory exclusions of unsecured or 
uncollateralized related party 
receivables because they represent 
capital outflows from an institution that 
do not contain provisions for 
repayment. The Secretary has allowed 
the inclusion of the institution’s cash 
reserve requirement in the calculation of 
the acid test ratio.

In response to public comment 
concerning the proper development of 
standards for nonprofit and for-profit 
institutions, §668.15(b)(7)(i)(B) has been 
amended to require that a for-profit 
institution may not have operating 
losses in one or both years exceeding 
ten percent of equity capital. The 
Secretary’s intent is to determine 
whether a trend of continuing losses 
exists, or if a loss occurs in any one year 
that it’s magnitude is such that it does 
not materially impact the equity of the 
institution. The Secretary has changed 
the reference year used in the 
calculation to be that of the beginning 
of the first year in the two year period 
rather than the most recently completed 
fiscal year.

In response to public comment, 
§668.15(b)(7)(ii), (b)(8)(ii), and (b)(9)(v) 
have been added to provide that a for- 
profit institution, a nonprofit 
institution, or a public institution may 
demonstrate that it is financially 
responsible if it submits evidence of a 
superior bond rating as an alternative to 
having*to meet the tests for financial 
responsibility. The Secretary considers
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an institution to be financially 
responsible if the institution has 
currently issued an outstanding debt 
obligations that are, without insurance, 
guarantee, or credit enhancement rated 
at or above the second highest level of 
rating given by a nationally recognized 
statistical rating organization.

Section 668.15(b)(8)(i)(C)(2) has been 
changed from the NPRM to incorporate 
the existing requirement that a nonprofit 
institution must have a positive 
unrestricted current fund balance or 
positive unrestricted net assets. This 
requirement is unchanged from the 
former requirement in effect for more 
than fourteen years that a nonprofit 
have a positive unrestricted current 
fund balance. .

Section 668.15(b)(8)(i)(C)(2) has been 
amended to require that a nonprofit 
institution may not have excess current 
fund expenditures in either or both of 
two years that results in a decrease in 
the current unrestricted fund or a 
decrease in unrestricted net assets of 
greater than ten percent of the 
institution’s unrestricted current fund 
balance or unrestricted net assets in the 
beginning of the first year of the two 
year period. The proposed regulation 
would have required that a nonprofit 
institution not have a decrease in total 
net assets of such significance that if 
continued would result in a current 
ratio of less than 1:1. As in the 
requirement for for-profit institutions, 
the Secretary’s intent is to determine 
whether a trend of continuing excess 
expenditures exists, or if a significant 
excess expenditure in any one year is so 
great in magnitude that it materially 
affects the unrestricted current fund 
balance or the unrestricted net assets of 
the institution.

In the NPRM the Secretary proposed 
that a public institution is financially 
responsible only if it has its liabilities 
backed by the full faith and credit of a 
state. In response to public comment,
§ 668.15(b)(9) has been revised to add 
three alternatives that a public 
institution may employ to demonstrate 
that it is financially responsible: for 
institutions reporting under the Single 
Audit Act, a positive unrestricted 
current fund balance; a positive 
unrestricted current fund balance in a 
state’s Higher Education Fund, as 
presented in the general purpose 
financial statements of the state; or the 
submission of a statement by the State 
Auditor General that the institution has 
sufficient resources to meet all of its 
financial obligations.

In response to public comment,
§ 668 15(d)(ii) has been amended to 
identify the circumstances where un 
institution that does not otherwise

demonstrate financial responsibility can„ 
continue to participate fully by showing 
that it meets certain conditions to 
demonstrate that it has sufficient 
resources to ensure against its 
precipitous closure.

In response to public comment,
§ 668.15(e)(3) has been added to clarify 
that the submission of an audit 
performed in accordance with the 
Single Audit Act satisfies the 
requirement for a submission of an 
audited financial statement under 
§ 668.15(e)(1).
Section 668.16 Standards o f  
Adm inistrative Capability

In response to public comment, the 
Secretary has njodified the proposed 
administrative standards significantly. 
The Secretary made some changes and 
clarified implementation of standards 
where commenters pointed out that the 
Secretary could achieve the same goal 
by requiring less detail or action by 
those institutions that have 
demonstrated a history of compliance 
with regulations governing the Title IV, 
HEA programs and by imposing more 
requirements or restrictions on 
institutions that either have no track 
record or have a record of problems 
administering the Title IV, HEA 
programs. The Secretary removed other 
sections of the proposed standards 
because there was overlap with the 
responsibilities of accrediting agencies 
or SPREs or duplication of other 
sections of the regulations.

In response to public comment,
§ 668.16(a) clarifies that an institution 
must administer the Title IV, HEA 
programs in accordance with all the 
statutory and regulatory provisions, and 
with any applicable special 
arrangement, agreement or limitation 
entered into under the authority of 
statutes applicable to Title IV of the 
HEA.

In response to public comment,
§ 668.16(b)(1) is amended by adding 
documented success in administering 
Title IV, HEA programs to the list of 
factors the Secretary may consider in 
determining whether an individual is 
capable. The Secretary intends to use 
the list of factors in § 668.16(b)(2) 
primarily to assess the adequacy of staff 
levels at institutions that apply for 
initial participation, change of 
ownership, or the addition of a location 
or branch campus; institutions that 
make other changes that have an impact 
on the administrative capability of the 
institution, such as ceasing to use a 
financial aid servicer, and institutions 
with documented compliance 
violations.

In the preamble to the February 28,
1994 NPRM, the Secretary solicited 
comment on the regulation of 
appropriate staffing levels at 
institutions. In response to public 
comment, the Secretary does not plan to 
specifically regulate in this area at this 
time. However, § 668.16 has been 
amended to clarify that the Secretary 
will look at the number and distribution 
of financial aid staff when determining 
if an institution uses an adequate 
number of qualified persons to 
administer the Title IV, HEA programs. 
The Secretary believes this addition is 
inherent to this provision and should be 
clearly stated. However, the Secretary 
does not plan to closely scrutinize the 
number or distribution of financial aid 
staff at an institution unless the 
Secretary finds other indications that 
the institution may not be 
administratively capable due to 
understaffing or a poor distribution of 
staff at the institution.

In response to public comment, use of 
third-party servicers is added to the list 
of factors in § 668.16(b)(2).

After consideration of public 
comment, the Secretary agrees that the 
burden to an institution of having to 
prepare written procedures for or 
written information indicating the 
nature and frequency of communication 
of pertinent information among all the 
offices that have an impact on the 
administration of the Title IV, HEA 
programs outweighs the benefit that this 
provision would provide to the 
Secretary. Therefore, proposed 
§ 668.16(b)(4)(i) has been removed from 
these final regulations. The Secretary 
also agrees that, unless compliance 
problems relevant to the listed 
responsibilities are identified, 
institutions may satisfy the requirement 
in § 668.16(b)(4) that an institution have 
written procedures for or written 
information indicating the 
responsibilities of the various offices 
with respect to the approval, 
disbursement, and delivery of Title IV, 
HEA program assistance and the 
preparation and submission of reports to 
the Secretary by a general written 
description of the responsibilities of the 
various offices.

In response to public comment,
§ 668.16(e)(3)(B) is amended to clarify 
that a maximum time frame in which a 
student must complete his or her 
educational program must be no longer 
than 150 percent of the published length 
of the educational program for full-time 
students.

This section is also amended to clarity 
that the time frame must be divided into 
increments o f equ al size. The Secretary 
is making this change, as well as the



change from previous regulations that 
requires increments to be the lesser of 
an academic year or one-half of the 
length of the program, to make clear that 
no increment can coincide with the 
length of the maximum time frame.

Some institutions have used the 
previous provision as a means of 
avoiding determining satisfactory 
academic progress for a student until 
the student completes his or her 
program. Increments of the maximum 
time frame are expected to coincide 
with an institution’s payment period, 
however. For example, in a program of 
one academic year that is structured on 
a quarter basis, the increments would be 
expected to be the quarters.

In response to public comment,
§ 668.16(f)(3) has been modified to 
include documentation of a student’s 
social security number in the 
information normally available to an 
institution and for which the institution 
must have a system to identify and 
resolve discrepancies.

In response to public comment,
§ 668.16(g) has been amended to clarify 
that an institution must only refer to the 
Office of the Inspector General of the 
Department of Education credible 
information indicating fraud and abuse.

In response to public comment, the 
following sections have been removed 
from these regulations: proposed 
§668.16(i) that provided that an 
institution that serves significant 
numbers of students with special needs 
must have and implement plans for 
providing students with information 
about how to meet their needs; 
proposed § 668.16(j) that would require 
institutions to have procedures for 
receiving, investigating, and resolving 
student complaints; proposed 
§668.16(1), requiring that certain 
information be made available to 
students; proposed §668.16(m) that 
required that an institution have 
advertising, promotion, and student 
recruitment practices that accurately - 
reflect the content and objective of the 
educational programs offered at the 
institution; proposed §668.16(o) which 
addressed the issue of outstanding 
liabilities; and proposed § 668.16(r), 
which proposed consideration of 
completion, placement and pass rate 
standards. The specific reasons for the 
removal of these provisions are 
discussed in the section of the Analysis 
o f Comments and Changes that 
addresses administrative capability 
(§668.16).

In response to public comment, 
proposed § 668.16(k) that requires that 
an institution: (1) demonstrate a 
reasonable relationship between the 
length of the program and occupational

entry level requirements and (2) 
establish the need for the training has 
been moved to the program 
participation agreement section 
(§668.14).

In response to public comment,
§ 668.16(j) has been amended to specify 
that the significant problems identified 
in reviews of the institution that the 
Secretary will take into account in 
determining administrative capability, 
relate to the administration of Title IV, 
HEA programs.

Proposed § 668.16(s), which would 
have made an annual cohort default rate 
of 20% in the FFEL programs and a 15% 
default rate in the Federal Perkins Loan 
Program immutable standards of 
administrative capability, has been 
modified in these final regulations in 
§ 668.16(m) as follows. The Secretary 
accepted commenters’ arguments that it 
would be more logical to use a 25% 

^cohort default rate for the FFEL 
programs over a three-year period. 
Further, the Secretary has specified in 
this section of the regulations that if an 
institution cannot be determined 
administratively capable solely because 
the institution fails to comply with this 
section, the Secretary will provisionally 
certify the institution in accordance 
with § 668.13(c). An institution will 
have the right to appeal noncompliance 
with this provision by submitting an 
appeal in accordance with § 668.17(d). 
The Secretary has amended 
§ 668.17(c)(6) to specify that this 
standard will not apply to tribally 
controlled colleges, HBCUs, and Navajo 
community colleges.

In response to public comment, the 
Secretary has amended § 668.16(1) to 
provide for the use of net enrollment 
figures, after deduction of students who 
were entitled to a 100 percent refund, in 
the calculation of withdrawal rate. In 
addition, thè Secretary has now 
restricted the calculation of withdrawal 
rates to withdrawals of undergraduate 
students. The Secretary believes that the 
undergraduate enrollment pattern is an 
adequate measurement of an 
institution’s ability to administer the 
Title IV, HEA programs.
Section 668.17 D efault R eduction  
M easures

In accordance with statute,
§ 668.17(c)(6) has been amended to 
extend the exemption of historically 
black colleges or universities (HBCUs), 
tribally controlled community colleges, 
and Navajo community colleges from 
the provisions of § 668.17(c)(1) to July 1, 
1998. Section 668.17(c)(1) addresses the 
loss of participation in the FFEL 
programs for institution’s with cohort

default rates above the specified 
thresholds.

Section 668.17(f) which addresses 
Federal SLS Program participation has 
been deleted since the Federal SLS 
Program is no longer in existence.
Section 668.22 Institutional Refunds 
and. Repaym ents

Section 668.22(a)(1)(H), (e)(l)(i),
(g)((2)(iv), (i)(l)(i)(B), and (i)(2)(iii) have 
been revised to reflect that a student 
who has taken an approved leave of 
absence is considered to have 
withdrawn for purposes of Title IV,
HEA program refunds and repayments. 
This change has been made to ensure 
the treatment of leaves of absence is 
consistent for all Title IV, HEA 
programs. The Federal Pell Grant 
Program regulations consider a student 
oh a leave of absence to have withdrawn 
for purposes of receiving Federal Pell 
Grant Program funds. This was 
inconsistent with the FFEL programs 
regulations, which allowed an 
institution to consider a student on a 
leave of absence to still be enrolled. The 
FFEL programs treatment of leaves of 
absence remains in effect, but only for 
in-school deferment purposes, not for 
purposes of Title IV, HEA refhnds and 
repayments. All Title IV, HEA programs 
will now treat a leave of absence as a 
withdrawal for refund and repayment 
purposes. Corresponding changes have 
been made by removing the language 
addressing leaves of absence in 
proposed § 668.22(i)(l)(ii), (i)(2), and
(i)(3)(iii).

Section 668.22(a)(2) has been 
amended to clarify that the institution 
must provide refund examples to 
students only upon request, and must 
inform students of the availability of 
these examples in the written statement 
of its refund policy. The language 
proposed in die February 28,1994 
NPRM was unclear and implied that the 
required written refund statement must 
include the refund examples 
themselves.

In response to public comment,
§ 668.22(c)(2) and (f)(2)(ii) has been 
amended to include allowable late 
disbursements of unsubsidized Federal 
Stafford loans and loans made under the 
FDSL Program when calculating a 
student’s unpaid charges. This language 
has also been changed to allow for the 
inclusion of late disbursements of State 
student financial assistance, provided 
the State in question has a standard 
written late disbursement policy which 
the institution follows in calculating 
unpaid charges and provided the 
student is eligible to receive the late 
disbursement in spite of having 
withdrawn. If an institution chooses to
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count a late disbursement of State 
student aid in this manner, the 
institution will be liable for any amount 
not disbursed within 60 days after the 
student’s withdrawal. If the late 
disbursement of State aid does not come 
in, the institution must recalculate the 
Title IV, HEA program refund and 
return any additional amounts required 
to the appropriate Title IV, HEA 
program accounts or to the lender 
within the applicable regulatory 
deadlines.

The February 28,1994 NPRM 
proposed that certain fees could be 
subtracted from the refund due under a 
pro rata refund calculation. This 
treatment was consistent with previous 
pro rata guidance given under the FFEL 
programs. The February 28,1994 NPRM 
pointed out that, as proposed, the 
calculation included the fees in the 
institutional costs, allowed the 
institution to retain a prorated portion 
of those institutional costs, and then 
allowed the full amount of those fees to 
be subtracted from the resulting refund. 
The resulting “double-counting” 
allowed the institution to retain more 
than the actual fees that were charged.
In response to commenters that 
supported the elimination of such 
double-counting, § 668.22(c)(4) has been 
revised to alldw an institution to 
exclude certain fees from the pro rata 
refund calculation so that the most an 
institution would be allowed to retain is 
100 percent of an institutional charge.

Further, in response to comment, the 
reference to an application fee as an 
excludable fee has been deleted as it is 
not necessary to specifically allow for 
such an exclusion. The Secretary agrees 
with the commenters that asserted that 
an application fee should not be a factor 
in the calculation of an institutional 
refund for Title IV, HEA program 
purposes, because it is not an 
educational cost.

The provision allowing for the 
exclusion of expended board credits in 
excess of the attributable prorated 
portion (proposed §668.22(c)(l)(iv)), 
based on the period attended by the 
student prior to withdrawal, has been 
removed. After further examination, the 
Secretary has found this provision to be 
excessively complicated and not 
entirely effective in the purpose 
intended. No support for this provision 
was received from commenters and the 
Secretary plans to revisit this issue in 
the future, after seeking further input 
from the financial aid community. 
Except for treatment under the 
provision in § 668.22(c)(6)(i), all room 
and board charges must be included in 
the pro rata refund calculation and

refunded at the applicable percentage, 
as required by the Amendments of 1992.

The language of § 668.22(c)(5) (and 
corresponding language in Appendix A) 
has been changed to clarify the specific 
requirements related to “other charges 
assessed the student by the institution” 
under the pro rata refund calculation. 
“Other charges” includes, but is not 
limited to, charges for any equipment, 
books, or supplies issued by an 
institution to the student, provided that 
the enrollment agreement signed by the 
student specifies a separate charge for 
such equipment or provided that the 
institution refers the student to an 
affiliated vendor for purchase of the 
equipment. An institution may exclude 
the documented cost of such equipment 
from the pro rata refund calculation in 
the following instances: For 
unretumable equipment, if the student 
actually receives and keeps the 
equipment; or for returnable equipment, 
the student does not return the 
equipment in good condition allowing 
for reasonable wear and tear, within 20 
days after withdrawal. For example, an 
item is not considered to be in good 
condition and, hence, is unretumable, if 
it cannot be reused because of clearly 
recognized health and sanitary reasons. 
Institutions must clearly disclose in the 
enrollment agreement any restrictions 
on the return of equipment, including 
identifying equipment that is 
unretumable. The regulatory language 
has been changed to reflect that an 
institution must notify the student in 
writing, prior to enrollment, that return 
of such equipment will be required 
within 20 days of withdrawal. It is the 
responsibility of the institution to 
determine whether specific equipment 
is returnable or not, in accordance with 
State and accrediting agency guidelines. 
This change conforms with a similar 
provision from the FFEL programs 
regulations. The Secretary believes that 
it would be unreasonable to expect a 
student to return equipment within a 
certain time period without ensuring 
that the student has been informed of 
the conditions of acceptable return of 
equipment.

The February 28,1994 NPRM 
proposed that institutions be exempted 
from making refunds of $25 or less, 
because the burden and cost of making 
such a refund would exceed the amount 
refunded. However, that proposed 
change will not be made. Section 
668.22(f)(3)(iii) has been amended to 
remove the proposed minimum dollar 
amount below which a refund would 
not have to be made. After further 
consideration, the Secretary believes 
that this proposed provision is 
inconsistent with the amendment made

to section 490 of the HEA that 
established criminal penalties for failure 
to pay refunds, specifically including 
refunds of less than two hundred 
dollars. Further, the Secretary believes 
that by the time the institution has 
determined the amount of the refund, 
most of the administrative effort and 
cost has been expended. The Secretary 
believes that neither the institution nor 
the student would benefit from the 
proposal to allow institutions to forego 
making refunds of $25 or less. Also, the 
Secretary believes that part of the 
institution’s administrative costs are 
recouped through the administrative fee 
that is allowed to be excluded from the 
pro rata refund calculation.

In response to public comment, 
language has been added to 
§668.22(i)(l)(ii) to limit an institution’s 
determination of a student’s unofficial 
withdrawal to no later than 30 days after 
the expiration of the enrollment period, 
the academic year, or the program, 
whichever is earlier.

Section 668.22(i)(2) has been 
amended to clarify that the refund - 
deadline in that paragraph is applicable 
only to refunds made to students, and 
does not alter or affect the FFEL 
regulatory deadlines for returning a 
refund to a lender or the regulatory 
deadline for returning a refund to a Title 
IV, HEA program account.

In response to public comment, the 
Secretary has provided the following 
examples to aid in the implementation 
of the refund requirements:
Example #1

Fair and Equitable Refund: Term Institution
Institutional Profile. Term Community 

College (TCC) offers two- and four-year 
programs, measured in credit hours, and its 
academic year is divided into two semesters, ; 
each 15 weeks long. TCC participates in the 
Federal Pell Grant program, the Federal 
Family Education Loan (FFEL) programs, and 
the Federal campus-based programs. TCC 
charges by the semester: $1800 for tuition, 
$2500 for on-campus housing and meals, $25 
for application, and $75 for administrative 
costs. Noninstitutional charges include: 
books and supply costs (because these items 
are purchased separately by the student, from 
the campus bookstore or an unaffiliated 
vendor), living expenses and meals (if the 
student lives in off-campus housing), 
transportation, and personal miscellaneous 
expenses. (Noninstitutional costs vary by 
student budget, depending in part upon the 
educational program in which the student 
enrolls.)

A pplicable Refund Policies. The State in 
which TCC is located has a modified pro rata 
refund policy: students who withdraw on or 
before the 25 percent point of the enrollment 
period receive a 75 percent refund; students 
who withdraw after the 25 percent point but 
on or before the 50 percent point of the
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enrollment period receive a 50 percent 
refund; and students who withdraw after the 
50 percent point but on or before the 75 
percent point of the enrollment period 
receive a 25 percent refund. (Students 
withdrawing after the 75 percent point of the 
enrollment period receive no refund under 
State guidelines.}

TCC’s accrediting agency refund guidelines 
offer a 50 percent refund to students who 
withdraw in the first four weeks of the 
enrollment period, and a 25 percent refund 
to those who withdraw after four weeks but 
before the beginning of the ninth week. 
(Students withdrawing after that point 
receive no refund under the accrediting 
agency policy.)

Student Profile. Sam the Student enrolled 
in a two-year program at TCC, moved into 
on-campus housing, and began attending 
classes. Sam made a cash payment of $500 
toward institutional charges.

Financial A id  Package and Disbursements. 
Sam’s financial aid package for the academic 
year consisted of a $2200 Federal Pell Grant, 
a $2400 Federal Stafford Loan, a $1600 
FSEOG, and $1000 in Federal Work-Study 
funds. Sam’s first disbursement of Federal 
Pell Grant funds ($1100), his first 
disbursement of Federal Stafford Loan funds 
($1116—loan and origination fees have been 
subtracted), and his first disbursement of 
FSEOG funds ($800), were credited to his 
institutional account. Sam received $400 of 
his Federal Work-Study award, paid directly 
to him for living expenses, before he 
officially withdrew at the end of the fifth 
week.

Step One: Figuring the Educational Costs. 
Only institutional costs are included in the 
refund calculation. TCC must use the 
institutional costs as charged, by the term, for 
a total of $4375—$1800 tuition, $2500 on- 
campus housing and meals (because Sam 
lives on-campus), and $75 for administrative 
costs. (The $25 application fee is not a cost 
of education, so it is not included.) 
Noninstitutional costs are treated in the 
repayment calculation. (See Example #3.)

Step Two: Figuring the Totals Paid to 
Institutional Costs. TCC’s records show that 
Sam paid $500 in cash toward his 
institutional costs, and that a total of $3016 
in student aid was paid toward institutional 
charges l$1100 Federal Pell+$1116 Federal 
Stafford+800 FSEOG=$3016). (The Federal 
Work-Study funds are not reflected in this 
total, because funds earned through work- 
study cannot be required to be refunded or 
returned, and are therefore not included in 
the calculation of a refund.)

The total paid to institutional costs 
(student payments and financial aid) is $3516 
|$500+$3Q16=$3516). Only funds paid to 
institutional charges are included in the 
refund calculation; aid disbursed to the 
student for noninstitutional expenses is 
treated in the repayment calculation. (See 
Example #3.)

Step Three: Checking fo r  Pro Rata 
Eligibility U nder the Law. To determine 
whether Sam is eligible for a statutory pro  
rata refund calculation, TCC must determine 
if he s a first-time student and if he withdrew 
on or before the 60  percent point in time of 
the enrollment period for which he was
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charged. Sam is a first-time student, because 
he’s never attended classes at TCC prior to 
this term. He withdrew at the end of the fifth 
week in the term; the term is 15 weeks long, 
and the 60 percent point is figured in 
calendar time for term institutions (15 
weeksx.60=9, so any withdrawal prior to the 
end of the ninth week falls within the 60 
percent requirement of statutory pro rata]. 
Sam withdrew at the end of the fifth week, 
so he is entitled to a statutory p ro  rata refund 
calculation,

Step Four: Calculating the U npaid Charges. 
Because a student’s unpaid charges impact 
the refund calculation, TCC must first 
calculate Sam’s unpaid charges (as defined in 
§ 668.22(c) and (f)) using the following 
formula:
Total Institutional Costs 
— Total Aid Paid to Institutional Costs

=Student’s Scheduled Cash Payment (SCP) 
— Student’s Cash Paid to Institutional Costs

^Unpaid Charges
To calculate Sam’s unpaid charges, TCC 
subtracts the $3016 in total aid paid to 
institutional costs (from Step Two, above) 
from the Total institutional costs of $4375 
(from Step One, above). The resulting 
scheduled cash payment is $1359 
($4375 — $3016=$1359j. From that total, TCC 
subtracts Sam’s cash payment of $500 (from 
Step Two, above) and Sam’s unpaid charges 
equal $859 [$1359-$500= $859 j. This 
amount ($859) will be used in all three 
refund calculations.

Step Five: Calculating a Fair and Equitable 
Refund. Under the Amendments of 1992,
TCC must calculate Sam’s refund under State 
and accrediting agency guidelines, and under 
statutory pro rata requirements. TCC must 
then use whichever calculation provides the 
largest refund.

In accordance with the June 8 ,1993  
Student Assistance General Provisions 
regulations, for all refunds other than 
statutory pro rata refunds, the student’s 
unpaid charges must be subtracted from the 
amount the institution may otherwise retain. 
Therefore, in calculating Sam’s refund under 
State and accrediting agency guidelines, $859 
(from Step Four, above) must be subtracted 
from the amount TCC could otherwise retain.

The State refund guidelines allow Sam a 50 
percent refund (he withdrew after the 25 
percent point but before the 50 percent 
point), which means TCC is allowed to retain 
50 percent of the institutional charges. Total 
institutional costs (from Step One, above) are 
$4375. Assessed at 50 percent, this allows 
TCC to retain $2188 [$4375x.50=$2187.5j. 
(Figures are rounded to the nearest dollar.) 
However, in accordance with the June 8,
1993 regulations, TCC must subtract Sam’s 
unpaid charges of $859 (from Step Four, 
above) from this amount Therefore, TCC is 
actually allowed to retain $1329 
($2188 -$859=$1329). Sam’s refund under 
the State policy is $2187, figured by 
subtracting the amount TCC can retain from 
the total paid to institutional costs (from Step 
Two, above) ($3516-$1329= $2187).

The accrediting agency refund guidelines 
allow Sam a 25 percent refund (he withdrew 
after four weeks but before the beginning of
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the ninth week), which means TCC is 
allowed to retain 75 percent of the 
institutional charges. Total institutional costs 
(from Step One, above) are $4375. Assessed 
at 75 percent this allows TOC to retain $3281 
($4375x.75=$3281.25). (Figures are rounded 
to the nearest dollar.) However, in 
accordance with the June 8 ,1 9 9 3  regulations, 
TCC must subtract Sam’s unpaid charges of 
$859 (from Step Four, above) from this 
amount Therefore, TCC is actually allowed 
to retain $2422 ($3281 -$859= $2422). Sam’s 
refund under the accrediting agency policy is 
$1094, figured by subtracting the amount 
TCC can retain from the total paid to 
institutional costs (from Step Two, above) 
($3516 -  $2422=$1094).

To figure Sam’s refund under the statutory 
pro rata refund calculation, TCC must first 
calculate the portion of the enrollment period 
that remains (in accordance with § 668.22(c)) 
by using the following formula for credit- 
hour programs:
Weeks Remaining in Period 
+Total Weeks in Period

=Portion of Enrollment Period That Remains 
Sam withdrew at the end of the fifth week 
of a fifteen-week semester, so 10 weeks 
remain in the term. TCC calculates that for 
Sam, 60 percent of the enrollment period 
remains (10+15=.666, rounded down to the 
nearest tenth). The statutory pro rata 
calculation allows Sam a refund 
proportionate to the portion of the 
enrollment period that remains: 60 percent. 
Total institutional costs (from Step One, 
above) are $4375. However, under the 
statutory pro rata refund calculation, TCC is 
allowed to exclude from this amount an 
administrative charge, not to exceed the 
lesser of $100 or 5 percent of the institutional 
charges (provided that the fee is a real and 
documented charge). Therefore, the $75 
administrative fee charged to all TCC 
students can be excluded, making the total 
institutional costs for statutory pro rata 
purposes equal $4300 ($4375 -$75= $4300 j. 
(Had the administrative fee exceeded $100 or 
5 percent of TCC’s total institutional charges, 
TCC could only have excluded the allowable 
portion of the fee.) Total institutional costs 
are assessed at 60 percent, making Sam’s 
initial refund equal $2580 
($4300x.60=$2580). However, in accordance 
with the law, TCC must subtract Sam’s 
unpaid charges of $859 (from Step Four, 
above) from his initial refund amount. 
Therefore, Sam’s actual refund under the 
statutory pro rata refund calculation 's  $1721 
($2580-$859= $1721).

After calculating all o f Sam’s possible 
refunds, TCC must use the calculation which 
provides for the largest refund. In this case, 
the largest refund is provided by the State 
refund calculation: $2187. This refund 
amount must be returned, in Sam’s behalf, 
first to the Title IV, HEA programs and then 
to Sam, in accordance with the allocation 
priorities in § 668.22(g); no portion of the 
refund due can be used to pay Sam’s unpaid 
chaiges to TCC.

Example #2
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Fair an d  Equitable R efund: Nonterm  
Institution.

Institutional Profile. Nonterm Technical 
Institute (NTI) offers 900-hour and 1200-hour 
programs, measured in clock hours, and its 
academic year is 30 weeks long. NTI 
participates in the Federal Pell Grant 
program and the Federal Family Education 
Loan (FFEL) programs. NTI charges by the 
program and requires payment up-front. The 
institutional costs of the 900-hour program 
are: $3000 for tuition; $520 for equipment, 
books, and supplies; and a $100 
administrative fee. Institutional costs for the 
1200-hour program are: $4000 for tuition; 
$740 for equipment, books, and supplies; and 
a $150 administrative fee. Noninstitutional 
charges include: living expenses and meals 
(NTI has no on-campus housing or food 
service), transportation, and personal 
miscellaneous expenses. (Noninstitutional 
costs vary by student budget, depending in 
part upon the educational program in which 
the student enrolls.)

A pplicable R efund Policies. The State in 
which NTI is located provides a 90 percent 
refund to students who withdraw before 
completing 10 percent of the program; 
students who withdraw after the 10 percent 
point but before completing 25 percent of the 
program receive a 70 percent refund; 
students who withdraw after the 25 percent 
point but before completing 50 percent of the 
program receive a 45 percent refund; and 
students who withdraw after the 50 percent 
point but before completing 75 percent of the 
program receive a 20 percent refund. 
(Students withdrawing after completing 75 
percent of the program receive no refund 
under State guidelines.)

NTI’s accrediting agency gives an 80 
percent refund to students who withdraw 
before completing 15 percent of the program; 
students who withdraw after the 15 percent 
point but before completing 45 percent of the 
program receive a 50 percent refund; and 
students who withdraw after the 45 percent 
point but before completing 60 percent of the 
program receive a 25 percent refund. 
(Students withdrawing after completing 60 
percent of the program receive no refund 
under the accrediting agency policy.)

Student Profile. Susan the Student, who 
lives in an off-campus apartment, enrolled in 
a 900-hour program at NTI and began 
attending classes. Susan made a cash 
payment of $800 toward institutional 
charges.

Financial A id  Package and Disbursements. 
Susan’s financial aid package for the program 
consisted of a $2000 Federal Pell Grant and 
a $2325 Federal Stafford Loan. Susan's first 
Federal Pell Grant disbursement ($1000) and 
the first disbursement of her Federal Stafford 
Loan ($1081—loan and origination fees have 
been subtracted) were credited to hör 
institutional account. At the end of the 
academic year, NTI determined that Susan 
had unofficially withdrawn. The last record 
of Susan’s attendance was a midterm exam 
she’d taken after completing 450 hours of the 
program.

Step O ne: Figuring the Educational Costs. 
Only institutional costs are included in the 
refund calculation. NTI must use the 
institutional costs as charged, by the term, for

a total of $3620—$3000 tuition, $520 for 
equipment, books, and supplies, and $100 for 
administrative costs. Noninstitutional costs 
are treated in the repayment calculation. (See 
Example #3.) m

Step Two: Figuring the Totals Paid to 
Institutional Costs. NTI’s records show that 
Susan paid $800 in cash toward her 
institutional costs, and that a total of $2081 
in student aid was paid toward institutional 
charges ($1000 Federal Pell+$1081 Federal 
Stafford=$2081).

The total paid to institutional costs 
(student payments and financial aid) is $2881 
($800+$2081=$2881). Only funds paid to 
institutional charges are included in the 
refund calculation; aid disbursed to the 
student for noninstitutional expenses are 
treated in the repayment calculation. (See 
Example #3.)

Step Three: Checking fo r Pro Rata 
Eligibility U nder the Law. To determine 
whether Susan is eligible for a statutory pro 
rata refund calculation, NTI must determine 
if she’s a first-time student and if she 
withdrew on or before the point in time 
when she had completed 60 percent of the 
clock hours scheduled for the period of 
enrollment for which she was charged. Susan 
enrolled last year in the same program at 
NTI, but she never began attending classes 
and so was entitled to a 100 percent refund. 
Therefore, in accordance with the regulatory 
definition in § 668.22(c), Susan is a first-time 
student. Susan’s last recorded date of 
attendance was at the point of having 
completed 450 clock hours; 900 clock hours 
are scheduled for the program, and 60 
percent of the scheduled hours would be 540 
clock hours (900 hoursx.60=540). Because 
Susan is a first-time student and she 
withdrew before completing 60 percent of the 
hours scheduled, she is entitled to a statutory 
pro rata refund calculation.

Step Four: Calculating the Unpaid Charges. 
Because a student’s unpaid charges impact 
the refund calculation, NTI must first 
calculate Susan’s unpaid charges (as defined 
in § 668.22(c) and (f)) using the following 
formula:
Total Institutional Costs
-T o ta l Aid Paid to Institutional Costs

^Student’s Scheduled Cash Payment (SCP) 
—-Student’s Cash Paid to Institutional Costs

=Unpaid Charges
To calculate Susan’s unpaid charges, NTI 
subtracts the $2081 in total aid paid to 
institutional costs (from Step Two, above) 
from the total institutional costs of $3620 
(from Step One, above). The resulting 
scheduled cash payment is $1539 
($3620 —$2081=$1539). From that total, NTI 
subtracts Susan’s cash payment of $800 (from 
Step Two, above) and Susan’s unpaid charges 
equal $739 ($1539-$800= $739 j. This 
amount ($739) will be used in all three 
refund calculations.

Step Five: Calculating a Fair and Equitable 
Refund. Under the Amendments of 1992, NTI 
must calculate Susan’s refund under State 
and accrediting agency guidelines, and under 
statutory pro rata requirements. NTI must 
then use whichever calculation provides the 
largest refund.

In accordance with the June 8 ,1993  
Student Assistance General Provisions 
regulations, for all refunds other than 
statutory pro rata refunds, the student’s 
unpaid charges must be subtracted from the 
amount the institution may otherwise retain. 
Therefore, in calculating Susan’s refund 
under State and accrediting agency 
guidelines, $739 (from Step Four, above) 
must be subtracted from the amount NTI 
could otherwise retain.

The State refund guidelines allow Susan a 
20 percent refund (she withdrew after the 50 
percent point but before completing 75 
percent of the program), which means NTI is 
allowed to retain 80 percent of the 
institutional charges. Total institutional costs 
(from Step One, above) are $3620. Assessed 
at 80 percent, this allows NTI to retain $2896 
($3620x.80=$2896j. However, in accordance 
with the June 8 ,1993  regulations, NTI must 
subtract Susan’s unpaid charges of $739 
(from Step Four, above) from this amount. 
Therefore, NTI is actually allowed to retain 
$2157 ($2896 — $739=$2157j. Susan’s refund 
under the State policy is $724, figured by 
subtracting the amount NTI can retain from 
the total paid to institutional costs (from Step 
Two, above) ($2881 -$2157= $724).

The accrediting agency refund 
guidelines allow Susan a 25 percent . 
refund (she withdrew after the 45 
percent point but before completing 60 
percent of the program), which means 
NTI is allowed to retain 75 percent of 
the institutional charges. Total 
institutional costs (from Step One, 
above) are $3620. Assessed at 75 
percent, this allows NTI to retain $2715 
($3620x.75=$2715j. However, in 
accordance with the June 8,1993 
regulations, NTI must subtract Susan's 
unpaid charges of $739 (from Step Four, 
above) from this amount. Therefore, NTI 
is actually allowed to retain $1976 
($2715-$739=$1976]. Susan’s refund 
under the accrediting agency policy is 
$905, figured by subtracting the amount 
NTI can retain from the total paid to 
institutional costs (from Step Two, 
above) ($2881-$1976=$905).

To figure Susan’s refund under the 
statutory pro rata refund calculation, N T I 
must first calculate the portion of the 
enrollment period that remains (in 
accordance with § 668.22(c)) by using the 
following formula for clock-hour p ro g ra m s :

Hours Remaining in Period 
+Total Hours in Period  
=Portion of Enrollment Period That R e m a in s  
Susan’s last recorded date of attendance w a s  
at the point of having completed 450d o ck  
hours, so 450 hours remain in the program. 
NTI calculates that for Susan, 50 percent of 
the enrollment period remains 
(450+900=.50). The statutory pro rata 
calculation allows Susan a refund 
proportionate to the portion of the 
enrollment period that remains: 50 p e r c e n t . 
Total institutional costs (from Step One, 
above) are $3620. However, under the 
statutory pro rata refund calculation, N T I is  
allowed to exclude from this amount an
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administrative charge, not to exceed the 
lesser of $100 or 5 percent of the institutional 
charges (provided that the fee is a real and 
documented charge). Therefore, the $100 
administrative fee charged to all NTI students 
can be excluded, making the total 
institutional costs for statutory pro rata 
purposes equal $3520 [$3620-$100=$3520]. 
(Had the administrative fee exceeded $100 or 
5 percent of NTI’s total institutional charges, 
NTI could only have excluded the allowable 
portion of the fee.) NTI could also exclude 
(from the total institutional costs) the 
documented cost of any returnable 
equipment that Susan failed to return in 
accordance with § 668.22(c), and the 
documented cost of any unretumable 
equipment that was actually issued to Susan 
(and kept by Susan) in accordance with 
668.22(c). Total institutional costs are 
assessed at 50 percent, making Susan’s initial 
refund equal $1760 ($3520x.50=$1760). 
However, in accordance with the law, NTI 
must subtract Susan’s unpaid charges of $739 
(from Step Four, above) from her initial 
refund amount. Therefore, Susan’s actual 
refund under the statutory pro rata refund 
calculation is $1021 ($1760 -  $739=$1021).

After calculating all of Susan’s possible 
refunds, NTI must use the calculation which 
provides for the largest refund. In this case, 
the largest refund is provided by the statutory 
pro rata refund calculation: $1021. This 
refund amount must be returned, in Susan’s 
behalf, first to the Title IV, HEA programs 
and then to Susan, in accordance with the 
allocation priorities in § 668.22(g); NTI 
cannot bill Susan for any unpaid charges,- . 
because under the statutory pro rata refund 
calculation, those charges have been paid by 
Title IV, HEA program funds.

Example #3

Repayment Calculation
Institutional Profile. United States 

Academy (USA) offers one- and two-year 
programs on a semester system; its academic 
year is 30 weeks long and divided into two 
equal semesters, each 15 weeks in length.
USA participates in the Federal Pell Grant 
program ana the Federal Family Education 
Loan (FFEL) programs. USA charges $800 
tuition per semester. Noninstitutional costs 
are assessed by the semester at the following 
average rates: $3000 for living expenses and 
meals (USA has no on-campus housing or 
food service), $250 for books and supplies 
(not purchased through the institution), $600 
for transportation, and $300 for personal 
miscellaneous expenses. (Noninstitutional 
cost assessments are amended as necessary 
based on individual student needs and 
circumstances.)

Institutional Repayment Policy. In keeping 
with the local bookstore’s refund policy, 50 
percent of the books and supplies allowance 
is incurred at the time of purchase. All other 
noninstitutional (living) expenses are 
prorated based on the percentage of the 
semester completed.

Student Profile. Sarah the Student, who 
fives in an off-campus apartment, enrolled 
for the winter semester at USA and began 
attending classes. She made a $400 cash 
payment toward her tuition costs. Her 
noninstitutional costs are adequately
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reflected in the institution’s average student 
budget.

Financial A id  Package a n d  D isbursements. 
Sarah’s financial aid package for the program 
consisted of a $1800 Federal Pell Grant and 
a $2000 Federal Stafford Loan. Sarah’s first 
Federal Pell Grant disbursement ($900) was 
applied first to her tuition balance ($400) and 
the remaining $500 was then disbursed to her 
in cash. The first disbursement of her Federal 
Stafford Loan ($930— loan and origination 
fees have been subtracted) was also disbursed 
directly to her. Sarah officially withdrew 
after attending 4 weeks.

Step O ne: Figuring Expenses Actually  
Incurred. Only noninstitutional costs are 
included in a repayment calculation. 
Institutional costs are treated in the refund 
calculation. (See Examples #1. and #2.) 
According to USA’s repayment policy, 50 
percent of Sarah’s $250 books and supplies 
allowance was incurred at the time of 
purchase [$250x.50=$125]. The rest of her 
semester expenses, for living expenses and 
meals, transportation, and personal 
miscellaneous expenses, are prorated based 
on the percentage of the term completed.
Total noninstitutional costs equal $3900 
[$3000+$600+$300=$3900]. Because Sarah 
completed 4 of 15 weeks, these costs should 
be prorated at 27 percent (4+15=.266, 
rounded to the nearest tenth). Therefore, 
Sarah’s noninstitutional costs incurred equal 
$1053 [$3900x.27=$1053].

Step Two: Figuring the Total Federal 
Student Financial A id (SFA ) D isbursed as 
Cash. Sarah received $500 of her Federal Pell 
Grant in cash, and all of her first Stafford 
Loan disbursements, $930, in cash. However, 
in accordance with § 6 6 8 .22(e), the 
repayment calculation does not include any 
Title IV, HEA program loan amounts 
disbursed as cash, because those loan funds 
will have to be repaid by the student anyway. 
Therefore, a total of $500 cash disbursed is 
considered for repayment purposes. (As with 
the refund calculation, the repayment 
calculation does not include any Federal 
Work-Study funds disbursed as cash, because 
repayment of work earnings cannot be 
required. Notice that students Sam and 
Susan, from Examples #1 and #2 respectively, 
would not have owed repayments because 
they received no cash disbursements other 
than FFELP loan funds or Federal Work- 
Stucfy funds.)

Step Three: Calculating the Repaym ent 
Owed. To calculate Sarah’s owed repayment, 
USA must subtract the total costs incurred 
($1053, from Step One above) from the total 
cash disbursed ($500, from Step Two above). 
In Sarah’s case, this calculation results in a 
negative number ($500-$1053= 0], which 
means she owes no repayment. If her cash 
disbursement had exceeded her costs 
incurred, however, she would have been 
required to repay the balance back to the 
Title IV, HEA program funds (the Federal 
Pell Grant program, in this case), in 
accordance with the allocation priorities in 
§ 668.22(g); if Sarah had owed unpaid 
charges to USA, no portion of the repayment 
owed could be used to pay those charges.
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Section 668.23 Audits, Records, and 
Exam inations

The Secretary has amended § 668.23 
by requiring an institution or a third- 
party servicer with which the institution 
contracts to cooperate with the 
institution’s nationally recognized 
accrediting agency in the conduct of 
audits, investigations, or program 
reviews authorized by law, in addition 
to the other authorized entities that 
were stipulated in the NPRMs.

In addition, the Secretary has 
amended this section to require an 
institution to have performed, without 
exception, on an annual basis, a 
compliance audit of an institution’s 
administration of its Title IV, HEA 
programs or a third-party servicer to 
have performed, without exception, on 
an annual basis, a compliance audit of 
a third-party’s administration of an 
aspect of an institution’s participation 
in a Title IV, HEA program.

The Secretary is removing the audit 
exceptions proposed in the NPRMs that 
would have exempted certain 
institutions and third-party servicers 
from some or all of the audit 
requirements of this section because 
upon further review, the Secretary has 
determined that the proposed 
exemptions were inconsistent with the 
requirement in section 487(c) of the 
HEA that annual compliance audits be 
provided for in these regulations. 
However, changes are planned for the 
Student F inancial A ssistance Programs 
Audit Guide to reduce administrative 
costs by allowing institutions meeting 
certain performance-based or funding 
criteria to submit compliance audits 
under a reviewed or compiled basis 
rather than a full compliance audit.

Paragraph (c)(3) is revised to specify 
that an institution’s or third-party 
servicer's audit report must be 
submitted to the Department of 
Education’s Office of Inspector General 
within 120 days after the end of the 
institution’s or servicer’s fiscal year. An 
institution or third-party servicer that 
submits an audit conducted in 
accordance with the Single Audit Act 
(Chapter 75 of Title 31, United States 
Code) is required to submit that audit 
report in accordance with the deadlines 
established in that act.

Finally, paragraph (c)(4) is revised to 
include the Secretary of Veterans Affairs 
in the list of entities that the Secretary 
may require an institution or a third- 
party servicer to provide, upon request, 
the results of any audit conducted under 
this section.
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Subpart G—Fine, Limitation,
Suspension and Termination 
Proceedings
Section 668J12 Standard o f Conduct

The Secretary has revised paragraph
(d)(1)(D) to clarify that a third-party 
servicer violates its fiduciary duty and 
that of any institution with which the 
servicer contracts if the servicer uses cm* 
contracts in a capacity that involves any 
aspect of the administration of the Title 
IV, HEA programs any person, agency, 
or organization that has been or whose 
officers or employees are guilty of a 
crime or judicially or administratively 
determined to have committed fraud or 
other material violation of law with 
respect to government funds.
Section 668.92 Fines

The Secretary has revised this section 
to take into account additional criteria 
when determining the amount of a fine 
against a third-party servicer. Paragraph
(a)(5) is revised so that a repeated 
mechanical systemic unintentional error 
is not counted as a single violation if the 
third-party servicer, against whom the 
fine is assessed, had already been cited 
for a similar violation and had not taken 
the appropriate steps to correct the 
problem. The Secretary will also take 
into consideration in determining the 
amount of the fine, die amount of Title 
IV, HEA program funds that were 
wasted as a result of the repeated 
mechanical systemic unintentional 
error. The Secretary also makes a 
conforming change in § 682.413 to 
parallel the changes described in this 
section.
Part 682—Federal Fam ily Education  
Loan Programs
Subpart D-—Guaranty Agency Programs 
Section 682.413 R em edial A ctions

The Secretary has revised the 
provisions of this section governing the 
means of collecting a liability that 
results from a third-party servicer’s 
violation of applicable Title IV, HEA 
program requirements in administering 
a lender’s cm* guaranty agency’s FFEL 
programs. A third-party servicer is 
required to repay any outstanding 
liabilities because of its violation only if 
the lender or guaranty agency has not 
paid the full amount of the liability or 
has not made satisfactory arrangements 
to pay the amount of the liability within 
30 days from the date that the lender or 
guaranty agency receives the notice 
from the Secretary of the liability. If the 
30-day period elapses and the lender or 
guaranty agency has not paid the full 
amount of the liability within that time 
frame or has not set up a payment plan

acceptable to the Secretary to repay that 
liability, the Secretary will attempt to 
collect any remaining amount owed by 
offsetting the lender’s or guaranty 
agency’s first bill to the Secretary for 
interest benefits or special allowance. 
After that, if  the liability has not been 
completely paid, the Secretary will seek 
payment for the remainder of the 
liability from the third-party servicer.
Section 682.416 Requirem ents fo r  
Third-Party Servicers and Lenders 
Contracting With Third-Party Servicers

The Secretary has revised paragraph
(b) to specify that the Secretary will 
apply the provisions of 34 CFR 
668.15(b) (1M4) and (6H 9) to 
determine that a third-party servicer is 
financially responsible under this part. 
Any references to an institution under 
those provisions shall be understood to 
mean the third-party servicer, for this 
purpose.
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRMs, 84 parties 
submitted comments on the NPRM 
published on February 17» 1994 and 421 
parties submitted comments on the 
NPRM published on February 28,1994. 
An analysis of the comments and of the 
changes in the regulations since 
publication of the NPRMs follows.

Substantive issues are discussed 
under the section of the regulations to 
which they pertain. Technical and other 
minor changes and suggested changes 
the Secretary is not legally authorized to 
make under the applicable statutory 
authority are not addressed.

General comments that refer to broad 
issues rather than a specific section or 
sections of the proposed regulations are 
discussed first, followed by a discussion 
of other issues in the order in which 
they appeared in the NPRMs.

It should be noted that not all 
comments are addressed in these final 
regulations. There are several reasons 
for this. First, many of the concerns 
expressed by commenters were directed 
to the statute, not the proposed 
regulations. In some instances, those 
comments are mentioned in the 
discussion that follows because of the 
importance of the issues that were 
raised. In most instances, however, they 
are not mentioned because the Secretary 
is not legally authorized to make the 
changes suggested by commenters. 
Second, many commenters made 
excellent suggestions for editorial and 
technical changes, as well as other 
minor changes, that, in the Secretary’s 
opinion, strengthened the regulations; 
the Secretary has merely incorporated 
these suggestions without comment.

Third, some comments appeared to be 
based on misunderstandings of what 
was actually in the NPRMs. For 
example, a few commenters expressed 
concern about the absence of a 
particular provision that was, in fact, 
included in the NPRMs. In general, 
these, types of comments are not 
discussed.
G eneral C om m ents

The Secretary received numerous 
comments about the overall impact of 
the proposed regulations. In general, 
commenters opposed to the proposed 
regulations believed that the February
28,1994 NPRM did not achieve the 
coordinated balance of responsibilities 
among the triad members that it sought 
to achieve, and that it provided for 
extensive and duplicative data 
collection and reporting requirements 
that created a costly and unnecessary 
burden on the higher education 
community. Further, they believed that 
the regulations did not regulate 
“narrowly to the law,” as they 
purported to do. In general, these 
commenters suggested that the Secretary 
should review each requirement in the 
proposed regulations to determine if it 
was required by the statute and should 
further ensure that all requirements that 
meet this test and are included in the 
final regulations are implemented in the 
most reasonable and cost effective 
manner. This, they believed, would 
ensure the Department’s compliance 
with Executive Order 12866.

The more specific concerns of 
commenters opposed to the proposed 
regulations may be summarized as 
follows:

(1) The proposed regulations are 
overly prescriptive and excessive in 
detail and either exceed the statutory 
authority of the Secretary or 
significantly expand the statute beyond 
Congressional intent.

(2) The proposed regulations will 
force institutions and third-party 
servicers to engage in excessive and 
duplicative information gathering and 
reporting, at considerable cost, with no 
net increase in the quantity or quality of 
information available to the public, and 
will result in the diversion of 
institutions’ and third-party servicers’ 
already scarce resources away from their 
primary mission of providing a quality 
education.

(3) The proposed regulations threaten 
the diversity of American higher 
education and fail to focus oversight 
properly on vocational institutions.

In addition to receiving comments in 
opposition to the proposed regulations, 
the Secretary received comments 
supportive of the NPRM. For example,
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these commenters favored the increased 
protections for students in the changes 
to the refund provisions, and approved 
of the strengthening of the 
administrative capability and financial 
responsibility standards.

Finally, the Secretary received 
suggestions from several commenters 
that the Department should strongly 
encourage all triad members to work 
together and adopt the same or similar 
language for the various standards, 
should collect the necessary data 
through a common source such as 
readily available public information or 
IPEDS, and should use common 
methodologies for various calculations 
such as completion or withdrawal rates.

Discussion: As suggested by several 
commenters, the Secretary has carefully 
reviewed each requirement in the 
proposed regulations in light of 
statutory intent. The Secretary has also 
carefully considered both the burden of 
the proposed regulations on institutions 
and third-party servicers, in terms of 
cost, duplication of effort, and the 
added recordkeeping and reporting 
requirements. Similarly, the Secretary 
has considered the benefits of the 
proposed regulations, not just to 
institutions and third-party servicers but 
to students and the general public as 
well. A particular concern of the 
Secretary has been how to ensure that 
the regulations hold the three members 
of the triad accountable for the manner 
in which they fulfill their 
responsibilities under the HEA yet still 
provide each member of the triad the 
flexibility to determine the appropriate 
means to carry out those 
responsibilities.

In general, the Secretary has 
responded to the concerns of 
commenters by eliminating much of 
what was perceived as excessive detail 
in the February 28,1994 NPRM, thus 
providing institutions more flexibility to 
meet a particular requirement in the 
manner that best suits their needs. The 
final regulations make it quite clear that 
the Secretary continues to bear the 
primary responsibility for enforcing 
standards and requirements to ensure 
that institutions and third-party 
servicers administer Title IV, HEA 
program funds properly.

Tne Secretary does not believe that 
the Department’s role overshadows 
those of the accrediting agencies or the 
States. These regulations not only speak 
to the responsibilities of each member of 
the triad, but also establish the Federal 
requirements for institutions and third- 
party servicers under the HEA.
Therefore, the Federal role in these - 
regulations may appear larger than that 
envisioned for the States and

accrediting bodies, but this appearance 
is due to the inclusion of the 
implementing regulations for these 
responsibilities. Without question, the 
States and accrediting bodies will 
exercise their responsibilities by 
promulgating and implementing 
standards for HEA program participants, 
and the Secretary anticipates that any 
overview of all such requirements by 
the triad would show that the Federal 
role has been appropriately established. 
The Secretary notes that some of the 
commenters specific concerns are 
addressed in the Analysis o f  Comments 
and Changes section of these 
regulations.

Finally, with regard to the issue of 
whether the regulations properly focus 
on vocational institutions, the Secretary 
wishes to note that Congress found 
abuses in all sectors of higher education, 
not just the vocational sector. For this 
reason, the regulations apply to all 
institutions.

Changes: The specific changes to the 
regulations are discussed below.
Part 668—Student A ssistance General 
Provisions
Subpart A—General
Section 668.2 General Definitions.

A cadem ic Year. Comments: Many 
commenters argued that the proposed 
definition of a week in determining the 
length of an academic year should not 
be based on the number of days of 
instructional time for institutions that 
use clock hours to measure program 
length. These commenters suggested 
that a week of instructional time should 
be based on the number of clock hours 
completed by a student. Some of these 
commenters suggested that a week of 
instructional time should be defined as 
24 clock hours; another commenter 
suggested 30 clock hours. A number of 
these commenters suggested that this 
approach was more consistent with the' 
regulatory requirements for calculating 
pro-rata refunds, which relies on the 
number of clock hours completed by 
students.

D iscussion: Section 481(d)(1) of the 
HEA requires that an academic year 
must be a minimum of 30 weeks of 
instructional time in which a full-time 
student is expected to complete at least 
900 clock hours at an institution that 
measures program length in clock hours. 
Thus, the statute requires a minimum of 
30 weeks and a minimum of 900 clock 
hours; both standards must be met.

Changes: None.
Comments: Many commenters 

recommended that the Secretary 
implement the provision in the 
Technical Amendments of 1993 that

provides that the Secretary may reduce, 
for good cause, the 30-week minimum 
to not less than 26 weeks of 
instructional time.

Many of these commenters suggested 
that “good cause” should be based on 
educational outcomes, such as 
placement rates or completion rates. 
Some commenters suggested the same 
standard that was proposed for short
term programs in § 668.8—a 70 percent 
completion rate and a 70 percent 
placement rate. Other commenters 
suggested that approval by an 
institution’s nationally recognized 
accrediting agency or State 
postsecondary review entity (SPRE) 
would demonstrate good cause. Some 
commenters suggested that good cause 
should be based on whether an 
educational program has historically 
provided instruction for less than 30 
weeks in previous academic years. 
Other factors suggested for defining 
good cause included fiscal stability of 
an institution, scheduling adjustments 
due to natural disasters, ethnic 
composition of an institution’s student 
population, an accelerated or 
concentrated educational program, and 
educational programs that offer 
advanced placement.

Some commenters recommended that 
no reductions in the 30-week minimum 
should be permitted or that reductions 
should be approved on an extremely 
limited basis in order to avoid 
inequitable treatment of institutions and 
students.

D iscussion: The Secretary did not 
propose specific criteria to implement 
this technical amendment in the 
February 28,1994 NPRM, but instead 
requested comments on a definition of 
“good cause" and requested comments 
on ways of implementing this provision 
that addressed the Secretary’s concern 
that reductions in the award year would 
encourage many institutions to seek that 
treatment routinely. After reviewing 
public comments on defining good 
cause, and developing safeguards to 
discourage routine requests for 
reductions in the academic year, the 
Secretary has implemented this 
technical amendment through 
regulation.

In an effort to discourage routine 
requests, the Secretary will grant a 
reduction for institutions that can 
demonstrate a commitment to changing 
to a 30-week academic year, but will not 
permit the period of reduction to exceed 
two years. For institutions that do not 
demonstrate a commitment to changing 
to a 30-week academic year, the 
Secretary may grant a reduction for a 
limited period, on a case-by-case basis.
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The Secretary agrees with the 
commenters that suggested approval by 
an institution’s nationally recognized 
accrediting agency or State body that 
authorizes the institution to provide 
postsecondary programs should be 
considered as factors in determining 
good cause on a case-by-case basis, but 
such approval may not be a sufficient 
reason for granting an institution's 
request Other factors that should be 
taken into account include the number 
of hours of attendance and other 
coursework that a full-time student is 
required to complete in the academic 
year, and any unique circumstances that 
justify granting the institution’s request.

The Secretary does not believe that 
placement rates, completion rates or 
other educational outcomes that may 
measure the quality of an educational 
program are relevant in determining 
whether the instruction offered in less 
than thirty weeks is sufficient to justify 
a reduction in the minimum standard. 
Other factors suggested by commenters 
may qualify as unique circumstances 
that justify granting the institution's 
request, depending upon the context in 
which these factors are presented in a 
particular case.

Every institution that requests a 
reduction must also demonstrate that it 
has provided Title IV, HEA program 
funds to its students based on the 
academic-year requirements in section 
481(d) of the HEA since July 23,1992, 
as the requirements became applicable 
to the various Title IV, HEA programs. 
The Secretary believes institutions must 
have made a good faith effort to comply 
with the requirements of the statute. 
Institutions that did not comply with 
the law should not now expect to 
receive a temporary waiver.

Changes: A new §668.3 is 
established, under which, for the 
purpose of awarding Title IV, HEA 
funds, the Secretary may reduce the 
length of an academic year for an 
institution that submits a written 
request to the Secretary. The request 
must identify each educational program 
for which a reduced academic year is 
requested and specify the requested 
length, which may not be less than 26 
weeks of instructional time. The 
Secretary considers requests for 
reducing an academic year only for 
educational programs at institutions that 
provide 2-year and 4-year programs 
leading to associate degrees or 
baccalaureate degrees, respectively. In 
addition, an institution must 
demonstrate that it has provided Title 
IV, HEA program funds to its students 
based on the academic-year 
requirements in section 481(d) of the * 
HEA since July 23,1992.

In addition, for an institution that 
currently has an academic year of less 
than 30 weeks and demonstrates that it 
is in the process of changing to a 30- 
week academic year, the Secretary will 
grant a reduction for a period not to 
exceed two years.

For an institution that meets all of the 
above requirements other than 
demonstrating a commitment to 
changing to a 30-week academic year, 
the Secretary may grant a reduction for 
a limited period, on a case-by-case basis, 
The Secretary considers such factors as 
approval of the academic year for each 
educational program by the institution’s 
accrediting agency or State body that 
legally authorizes the institution to 
provide postsecondary education, the 
number of hours of attendance and 
other coursework that a full-time 
student is required to complete in the 
academic year, and any unique 
circumstances that justify granting the 
institution’s request.

Comments: Som e commenters 
supported the proposed definition of a 
week as a seven-day period of 
instructional time in which one day of 
regularly scheduled instruction, 
examination, or preparation for 
examination occurs. Some commenters 
argued that the standard of one day a 
week was too lax and susceptible to 
abuse. One commenter suggested that 
the minimum standard for one week of 
instructional time should be revised to 
require one instructional hour per week. 
Another commenter suggested that the 
definition of an academic year should 
be based on the total number of days of 
scheduled instruction.

D iscussion: The Secretary agrees with 
those commenters who were concerned 
that the proposed definition of a week 
of instructional time was susceptible to 
abuse. Based on these comments and on 
information the Secretary has received 
regarding abuses in this area, the 
Secretary believes that the standard of 
one regularly scheduled instructional 
day per week needs to be increased to 
five days of regularly scheduled time 
per week for educational programs 
using credit hours and not using a 
semester, trimester, or quarter system. 
Under the proposed definition 
published in the February 28,1994 
NPRM, institutions could structure 
programs that do not use clock hours or 
standard academic terms to provide one 
class a week and permit those classes to 
be “made up” later in the program, in 
order to maximize the amount of Title 
IV, HEA program funds received by the 
institution.

Changes: A change has been made.
For an educational program using credit 
hours but not using a semester,

trimester, or quarter system, the 
Secretary considers a week of 
instructional time to be any week in 
which at least five days of regularly 
scheduled instruction, examinations, or 
preparation for examinations occurs. A 
corresponding change has been made to 
the definition of an elig ible program.

Comments: A number of commenters 
suggested that instructional time should 
include internships. Some commenters 
suggested including other activities, 
such as periods of orientation, 
cooperative education, independent 
study, special studies, and research.

D iscussion: The Secretary agrees that 
internships, cooperative education 
programs, independent study, and other 
forms of regularly scheduled instruction 
can be considered as part of an 
institution’s academic year. In most 
cases, research is not considered to be 
regularly scheduled instruction. 
Orientation programs do not provide 
educational instruction related to class 
preparation or examination and must 
not be included in determining the 
length of an academic year.

Changes: None.
Comments: Several commenters 

argued that the proposed academic year 
definition would make it difficult for 
institutions to develop creative 
programs that allow students to 
accelerate their educational programs. 
One commenter believed that, if the 
Secretary does not account for these 
types of programs, a student will no 
longer have an incentive to accelerate 
his or her educational program, and the 
Department will expend more Title IV, 
HEA program funds on longer periods of 
study.

D iscussion: Because the cost of a 
student's education includes living 
expenses in addition to the cost of 
tuition and fees, the Secretary believes 
that students who have an incentive to 
reduce their costs by accelerating their 
educational programs will still have a 
strong incentive to pursue a more 
concentrated or intensive course load.
In addition, the Secretary will consider 
unique circumstance in determining 
whether to reduce the academic year for 
programs that are eligible for such 
consideration.

Changes: None.
Comments: A commenter suggested 

that the Secretary define two-thirds of 
an academic year as a minimum of 15 
weeks of instructional time and one- 
third of an academic year as 10 weeks 
of instructional time in order to clarify 
the procedure for prorating the awards 
for students attending programs that are 
less than an academic year.

D iscussion: The Secretary agrees that 
the procedure for prorating the awards
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for students attending programs that are 
less than an academic year needs to be 
clarified. However, the Secretary does 
not believe that 15 weeks of 
instructional time is an adequate 
minimum standard for two-thirds of an 
academic year. If the minimum standard 
for a full academic year is 30 weeks, the 
minimum standard for two-thirds of an 
academic year should be two-thirds of 
30 weeks (20 weeks).

C hanges: A change has been made. In 
§668.2, the Secretary defines two-thirds 
of an academic year as a period that is 
at least two-thirds of an academic year 
as determined by an institution. At a 
minimum, two-thirds of an academic 
year must be a period that begins on the 
First day of classes and ends on the last 
day of classes or examinations and is a 
minimum of 20 weeks of instructional 
time during which, for an 
undergraduate course of study, a full
time student is expected to complete at 
least 16 semester or trimester hours or 
24 quarter hours in an educational 
program whose length is measured in 
credit hours or 600 clock hours in an 
educational program whose length is 
measured in clock hours. For an 
institution whose academic year has 
been reduced under § 668.3, one-third of 
an academic year is the pro-rated 
equivalent, as measured in weeks and 
credit or clock hours, of at least two- 
thirds of the institution’s academic year.

In § 668.2, the Secretary also defines 
one-third of an academic year as a 
period that is at least one-third of an 
academic year as determined by an 
institution. At a minimum, one-third of 
an academic year must be a period that 
begins on the first day of classes and 
ends on the last day of classes or 
examinations and is a minimum of 10 
weeks of instructional time during 
which, for an undergraduate course of 
study, a full-time student is expected to 
complete at least 8 semester or trimester 
hours or 12 quarter hours in an 
educational program whose length is 
measured in credit hours or 300 clock 
hours in an educational program whose 
length is measured in clock hours. For 
an institution whose academic year has 
been reduced under § 668.3, one-third of 
an academic year is the pro-rated 
equivalent, as measured in weeks and 
credit or clock hours, of at least one- 
third of the institution’s academic year.

Com m ents: Several commenters • 
suggested that the definition of an 
academic year in § 668.2 should be 
amended to reflect the provision in the 
Technical Amendments of 1993 
specifying that the definition of 
academic year in section 481 of the HEA 
applies only to an undergraduate course 
of study.

D iscussion : The Secretary agrees that 
a limitation in the definition of 
academic year needs to be included in 
§ 668.2. However, the Secretary notes 
that the requirement that an academic 
year require a minimum of 30 weeks of 
instructional time applies to both 
undergraduate and graduate courses of 
study.

C h a nges: A change has been made to 
clarify that the amount of instruction 
that a full-time student is required to 
complete during an academic year 
applies only to an undergraduate course 
of study.

Full-tim e student. C om m ents: Several 
commenters believed that the Secretary 
should address the potential for abuse 
under the definition of a ca d em ic  y ea r  
for educational programs that are 
measured in credit hours. One 
commenter suggested that the Secretary 
establish a weekly minimum full-time 
workload for full-time students in these 
programs by tying quarter hours to 
actual quarters to prevent an institution 
from claiming to offer a full academic 
year’s worth of work over a thirty-week 
period by giving a full-time student a 
small amount of instruction, which the 
institution claims to be equivalent to 24 
semester or 36 quarter hours. The 
commenter also suggested that the 
Secretary eliminate the use of quarter or 
semester hours for institutions that do 
not have quarters or semesters and 
instead require those institutions to 
measure their programs in clock hours.

Two commenters urged the Secretary 
to reject any mechanism where the 
institution would be responsible for 
self-measuring the quantity of work 
required because it would be too easy 
for unscrupulous institutions to evade. 
Instead, the commenters recommended 
that only bona fide courses, related 
work, research, or special studies would 
count toward whether a student would 
be full-time, and that each institution’s 
quantification would have to be 
approved during the certification 
process set forth in § 668.13. One 
commenter also suggested that the 
Secretary change the procedures and not 
permit institutions to measure 
workloads for term or semester based 
schools in clock hours, because the 
clock hour schedules permitted 
institutions to compress the course 
offerings into too short a time period.

A few commenters advised mat the 
clock hour/credit hour regulation would 
provide the protection necessary for the 
weekly schedules of students enrolled at 
institutions offering credit hours 
without terms, and recommended that 
no further action be taken in changing 
the proposed definition of full-time 
student. Several other commenters

stated that they believed the proposed 
definition was sufficient to prevent 
abuse without further additions to 
establish a minimum full-time course 
workload. One commenter suggested 
that no stricter definition be adopted for 
full-time students enrolled at 
institutions offering credit hours 
without terms because this area is 
currently addressed by accrediting 
agencies, which are in a better position 
to evaluate the variety of delivery 
systems used by postsecondary 
institutions. One commenter also 
questioned whether it was fair to adopt 
a more stringent criterion for credit hour 
programs without academic terms rather 
than adopting uniform criteria and 
standards for full-time students for all 
sectors of postsecondary education.

One commenter suggested that the 
proposed definition was unfair because 
it requires the same number of credit 
hours for a student regardless of 
whether the courses are measured in 
semester hours or quarter hours, 
resulting in students having to perform 
a greater quantity of work during a 
quarter calendar if they were taking 
semester hours. Several other 
commenters suggested that the proposed 
definition was unfair because it would 
prohibit students from taking 
cooperative employment for periods 
that were less than eighteen weeks. 
These commenters suggested that 
shorter periods of cooperative education 
should be accepted in conjunction with 
a smaller number of credits so long as 
the workload was pro-rated to match the 
academic workload of a full-time 
student: For example, a student taking 
cooperative education for one-fourth of 
the credits necessary to be a full-time 
student would have to complete the 
cooperative training in one-fourth of the 
time allotted to a full-time student in an 
eighteen week program. Two other 
commenters stated that the proposed 
definition would establish workloads 
thát could not readily be satisfied by 
part-time students or students that were 
taking evening or weekend classes. 
These commenters believed that 
students in these circumstances were 
often making many more sacrifices to 
pursue their education than full-time 
day students, and that it was unfair to 
reduce or eliminate aid that these 
students currently receive because they 
do not carry enough credits to qualify 
for comparable aid under the proposed 
regulations.

One commenter suggested that the in- 
class attendance should be the only 
component of the student workload 
considered for this provision, and that 
under that standard the definition for 
full-time student would require at least
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12 hours of attendance per week to 
correspond to the 12 credit hour 
workload.

A few other commenters suggested 
that the proposed definition be clarified 
to show that only students taking 
classes “entirely’’ by correspondence 
would not be required to meet the 
workload requirements set out in the 
proposed definition. Others suggested 
that the language for credit hour 
workloads be amended to show that 
trimester horns would require the 
equivalent workload for semester hours 
for academic terms and academic years.

D iscussion: As stated in the February
28,1994 NPRM, this definition of fu ll
tim e student is based primarily on the 
longstanding definition found in the 
Federal Pell Grant and the campus- 
based program regulations. The 
Secretary believes this, definition of fu ll
tim e student has proved to be 
appropriate and effective and does not 
believe any substantive changes are 
necessary. The Secretary notes that this 
definition is now applicable for 
purposes of all Title IV, HEA programs. 
The individual Title IV, HEA program 
regulations will be amended at a later 
date to remove the definition of fu ll- 
tim e student.

The Secretary believes that additional 
changes are appropriate in the 
regulations to prevent institutions from 
establishing elongated instructional 
schedules that do not require an 
appropriate workload throughout that 
period for a full-time student. 
Institutions offering credit hour 
programs without terms have more 
flexibility in shifting the workload 
requirements for their programs over an 
indefinite period, and the Secretary 
believes that it is appropriate to 
establish some minimum instructional 
periods that must be used for full-time 
students attending these institutions. No 
corresponding changes need to be made 
where students are already required to 
receive a minimum amount of clock 
hours of training per week to be full
time students, or where the institution 
has fixed terms.

The Secretary also believes it is 
important to ensure through regulations 
that full-time students are performing 
comparable workloads regardless of the 
type of institution they are attending, 
and that such work should be ratably 
allocated throughout the period of 
instruction. The Secretary notes that 
this is an area of abuse that is not fully 
addressed by the implementation of the 
“clock hour/credit hour” regulations.

Rather than changing the proposed 
definition of full-time student to require 
measurement of student workloads, a 
modification is being made to require a

minimum number of days of instruction 
per week for institutions that offer credit 
hour programs without terms. A 
discussion of the specific change is 
included in the section of the Analysis 
o f Comments and Changes that 
addresses the definition academic year 
( § 668 .2).

Changes: None.
Undergraduate student. Comments: 

Several commenters objected to defining 
an undergraduate student as a student 
who has not earned a baccalaureate or 
first professional degree. The 
commenters noted that this would 
prevent students who were pursuing 
further undergraduate studies from 
receiving any Title IV, HEA program 
assistance. The commenters noted that 
this was a departure from current 
departmental practice that permits such 
a student to receive assistance under the 
Title IV, HEA loan programs.

D iscussion: The Secretary recognizes 
that there are legitimate reasons 
supported by statute for separate 
definitions of an undergraduate student 
based upon the different statutory 
requirements for the various Title IV, 
HEA program regulations. The Secretary 
believes it is not appropriate at this time 
to include a general definition of an 
undergraduate student in the Student 
Assistance General Provisions 
regulations.

Changes: The definition of 
undergraduate student has been 
removed from these final regulations.

Third-party servicer. Comments:
Many commenters asked the Secretary 
not to include computer services or 
software in the examples of activities 
that constitute administration of a Title 
IV, HEA program, on the grounds that 
this type of service encompasses 
activities in a broad spectrum, from 
computer software distributors of 
popular commercial spreadsheet 
programs to computer on-line Federal 
news services. Several commenters 
stated that computer services are simply 
technological means utilized in 
administering the programs; computer 
servicers who actually perform 
administrative functions would be 
covered, therefore there is no need to 
separately include such providers in the 
definition. Other commenters argued for 
the inclusion of computer services or 
software in the examples of a Title IV- 
related activity. These commenters 
argued that it was necessary to include 
providers of computer services and 
software in the definition of third-party 
servicer because many distributors of 
software certify that their computer 
programs—represented to satisfy Title 
IV, HEA program requirements—comply 
with all applicable Title IV, HEA

program requirements. As a result, 
institutions contracting with a provider 
for the software take for granted that the 
software is in compliance with all Title 
IV, HEA program requirements. If a 
violation of a Title IV, HEA program 
requirement occurs because of the 
software, the provider of that software 
should be held responsible. Several 
commenters argued that those software

{iroviders could be subject to potential 
iabilities for Title IV, HEA program 

violations, even though the computer 
programs of the provider could be 
modified by the user.

D iscussion: The Secretary agrees with 
those commenters who either objected 
to the inclusion of computer services or 
software providers in the examples of 
Title IV-related activities, or who saw 
no need to separately include such 
providers. In adopting the definition of 
third-party servicer, the Secretary is not 
including providers of those services or 
software because the Secretary believes 
that this type of service is simply a 
technological means to assist in carrying 
out certain administrative functions that 
are already included in the proposed 
definition of a third-party servicer. 

Changes: None.
Comments: Two commenters were 

concerned that a third-party servicer 
could avoid the requirements of these 
regulations by simply not entering into 
a written contract with an eligible 
institution to administer any aspect of 
that institution’s participation in the 
Title IV, HEA programs. The 
commenters recommended that the 
regulations stipulate that the acceptance 
of fees by the servicer from the 
institution for administration of any 
aspect of the institution’s participation 
in a Title IV, HEA program would 
constitute a contract with the institution 
for purposes of the definition of third- 
party servicer under these regulations.

D iscussion: The Secretary disagrees 
with the commenters that a third-party 
servicer that contracts with an eligible 
institution could be exempt from these 
regulations simply by not executing a 
written contract with that institution. A 
third-party servicer is defined as anyone 
who contracts with an institution, and 
is not limited to only those entering a 
written contractual agreement. Oral 
contracts, payment of fees for services 
rendered and other arrangements also 
constitute enforceable contracts. The 
Secretary recognizes these types of 
contracts and will consider an 
individual or organization employing 
such a method to contract with an 
institution to administer any aspect of 
the institution’s participation in the 
Title IV, HEA programs to be a third- 
party servicer and therefore subject to
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these regulations. The Secretary 
cautions institutions and third-party 
servicers that verbal contracts or other 
non-written contracts do not exempt 
institutions from documenting in 
writing the contractual obligations of 
both parties, including the requirements 
in § 668.25, and submitting a copy to the 
Secretary, if so instructed by the 
Secretary.

Changes: None.
Comments: One commenter felt that 

the activities of Multiple Data Entry 
(MDE) Processors and the Central 
Processor should be included in the 
examples of what constitutes 
administration of participation in a Title 
IV, HEA program because the data 
generated by MDEs or the Central 
Processor is the foundation for 
determining a student’s eligibility for 
Title IV, HEA program assistance.

Discussion: The Secretary disagrees 
with the commenter. The Secretary has 
previously explained in the NPRM 
published on February 17,1994, that 
MDEs serve under contract with the 
Department and are already bound by 
that contract and other Department of 
Education requirements. Therefore, the 
Secretary does not believe it necessary 
to separately regulate MDE activities as 
part of these regulations.

Changes: None.
Comments: One commenter was of 

the opinion that the activities of 
administering or scoring ability-to- 
benefit tests should be included in the 
examples of what the Secretary 
considers to be a third-party servicer 
activity because these activities 
constitute the determination of student 
eligibility.

Discussion: The Secretary agrees with 
the commenter that these activities 
could be considered to be an aspect of 
the administration of Title IV, HEA 
programs and therefore should be 
regulated. However, the Secretary 
believes that any abuses in these types 
of activities will be protected against in 
the regulations governing the 
administration of ability-to-benefit tests. 
The Secretary plans to issue an NPRM 
on this subject shortly. Therefore, the 
Secretary does not believe it necessary 
to regulate administering or scoring 
ability-to-benefit test activities as part of 
these regulations.

Changes: None.
Comments: A few commenters 

requested that attorneys litigating on 
behalf of institutions to collect loan 
funds or interpreting statutory or 
regulatory requirements be excluded 
from the definition of third-party 
servicer.

Discussion: The Secretary generally 
considers attorneys not to be covered by

the definition of a third-party servicer 
under these regulations. The Secretary, 
in promulgating the definition of third- 
party servicer, applied the definition to 
a set of activities relating to the 
administration of the Tide IV, HEA 
programs, and thus is not regulating 
distinct entities by their identity but 
rather the activities that individuals or 
organizations perform in contracting 
with institutions. Provision of legal 
advice is not one of these activities. 
However, it is conceivable that an 
attorney would be considered a third- 
party servicer under these regulations if 
the activity of the attorney, performed 
on behalf of an institution, constitutes 
administration of the Title IV, HEA 
programs. It would not be appropriate to 
state that attorneys are never considered 
third-party servicers as that would 
permit services to escape Oversight 
simply by being provided under 
attorney signature or by non-attomeys 
working for attorneys or their law firms.

Changes: None.
Section 668.8 E ligible Program

D efinitions. Comments: Some 
commenters believed that the definition 
of “equivalent of an associate degree” 
would be difficult to administer because 
colleges do not have consistent 
standards for accepting two-year 
programs for full credit toward a 
bachelor’s degree and for qualifying a 
student for admission into the third year 
of a bachelor’s degree program. Some of 
these commenters suggested th^t any 
person who completes the equivalent 
number of credit hours necessary to 
receive an associate degree should be 
included in this definition as long as the 
person earned those credits from an 
institution that was accredited by a 
nationally recognized accrediting 
agency. Other commenters suggested 
that any program that leads to an 
occupational objective that requires 
licensing or certification and equals at 
least the length of a typical associate 
degree program, should be added to the 
proposed definition. Another 
commenter expressed support for the 
provision as written in the February 28, 
1994 NPRM.

D iscussion: As stated in the February
28,1994 NPRM, this definition is 
modeled after section 1201(a)(3) of the 
HEA, and is designed to measure the 
educational backgrounds of students 
admitted to programs offered by a 
proprietary institution of higher 
education and postsecondary vocational 
institutions. The Secretary believes that 
a student does not have the equivalent 
of an associate degree unless he or she 
has completed an educational program 
that includes two critical characteristics:

the student successfully completed at 
least a two-year program that is 
acceptable for full credit toward a 
bachelor’s degree and the student 
qualifies for admission into the third 
year of a bachelor’s degree program. The 
alternatives suggested by commenters 
lack these characteristics.

In response to comments about the 
absence of consistent standards, the 
Secretary notes that inconsistent 
standards apply to students with 
associate degrees as well. The two-year 
programs completed by students with 
an associate degree may be fully 
transferable to some institutions offering 
bachelor’s degree, but not to other 
institutions. Institutions that have 
programs leading to a bachelor’s degree 
also have different standards for 
determining a transfer student’s 
standing.

Changes: None.
Qualitative Factors. Comments: Some 

commenters argued that short-term 
programs (programs of less than 600 
clock hours) should not be required to 
be in existence for a year before 
establishing eligibility because the rate 
of technological change in the 
workplace dictates rapid responses by 
institutions in offering educational 
programs to meet those changes. Some 
of these commenters also believed that 
factors related to quality should be 
determined by accrediting agencies. 
Another commenter suggested that 
initial eligibility for these programs 
should be based on an institution’s track 
record of success rather than the 
existence of the program for one year.

D iscussion: The Secretary believes 
that a good track record of success is 
whether an institution can maintain a 
new program for one year. The Secretary 
agrees that the quality of these programs 
should continue to be monitored by 
accrediting agencies, but the history of 
abuse in these programs necessitates 
Federal regulatory standards as well. 
Institutions are not prevented from 
responding rapidly to the demands of 
the economy by offering new short-term 
programs, but institutions must be able 
to demonstrate that these new programs 
can meet the minimum placement and 
completion rate standards before Title 
IV, HEA funds are provided to students 
enrolled in these programs. Obviously, 
this data cannot be provided unless the 
program has been in existence for a 
period of time.

Changes: None.
Comments: A number of commenters 

objected to limiting the length of a 
program to no more than 150 percent of 
the minimum number of clock hours 
required for training in the recognized 
occupation for which the program
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prepares students, as established by the 
State in which the program is offered, if 
the State has established such a 
requirement. Some of these commenteTS 
observed that the requirement would 
create inconsistent standards because 
States have different requirements and 
that maximum program lengths should 
be determined by accrediting agencies. 
Another commenter argued that 
differing State standards would make it 
difficult to train students from 
neighboring States if those States have 
higher standards.

Some commenters believed that 
“course stretching” was a frequent 
source of abuse. They cited examples of 
institutions’ combining short programs 
into one accredited course that does not 
specifically lead to licensure, purely for 
the purpose of exceeding the statutory 
600 clock hour minimum. These 
commenters recommended that the 
standard in the February 28,1994 
NPRM was too lenient and that the 
program length should not exceed the 
minimum State standard. Some 
commenters suggested that the 
minimum licensing standards of Jthe 
Federal government should also be 
taken into account in limiting the length 
of a program. Another commenter 
suggested that exceptions should be 
made to the general standard if the 
education provided by a particular 
program was better than average.

D iscussion: The Secretary believes 
that 150 percent of the State minimum 
allows enough latitude for institutions 
to provide quality programs and 
furnishes a sufficient safeguard against 
the abuses of course stretching. Because 
States have different licensing 
standards, the Secretary does not 
believe that a single standard for a 
maximum program length is 
appropriate. The argument made by one 
commenter about training students from 
neighboring States with higher 
standards only serves to illustrate the 
importance of recognizing each State’s 
requirements. Training students who 
will not be able to meet the licensing 
requirements of the States in which they 
intend to work is a terrible disservice to 
those students. The Secretary agrees that 
these regulations ought to recognize any 
minimum standards established by 
various Federal agencies for applicable 
short-term programs.

Changes: This provision is revised to 
prohibit a short-term eligible program 
from exceeding by 50 percent any 
applicable minimum number of clock 
hours required by a Federal agency for 
training in the recognized occupation 
for which the program prepares 
students.

Comments: Some commenters argued 
that programs with a small number of 
graduates would not provide a 
statistically valid measure for 
completion or placement rates.

D iscussion: The Secretary believes 
these rates are statistically valid unless 
fewer than thirty students complete a 
program in an award year. The 
percentage of educational programs this 
size participating in the Title IV, HEA 
programs is so small, that the issue of 
statistical validity does not need to be 
addressed in the regulations.

Changes: None.
Award Year. Comments: Many 

commenters suggested that the period of 
time for calculating the placement rate 
should be based on the most recent 
calendar year or on the award year 
ending twelve months earlier (i.e., for 
1995-96, the placement rate would 
apply to students who graduated in 
1993-94) instead of the immediately 
preceding award year, to account fully 
for the 180-day period permitted to 
demonstrate that a graduate has been 
placed and the 13-week period required 
to count an employed student as placed. 
The ability to count individuals as 
placements under these circumstances 
becomes increasingly difficult as 
graduation dates approach the end of an 
award year. Some of these commenters 
believed that this approach would be 
consistent with the reporting procedures 
of many States and accrediting Agencies.

Other commenters suggested that the 
burden on institutions would be 
reduced significantly if the formula for 
calculating placement and completion 
rates were the same as the Department’s 
Student-Right-to-Know provisions, and 
if the same formulas were used by 
accrediting agencies and State licensing 
agencies.

D iscussion: As noted in the earlier 
discussion, one reason that the 
Secretary has adopted the requirement 
for a short-term program to be in 
existence for at least one year is to allow 
for a track record of completion and 
placement rates. If the calculation of 
these rates were to be based on an 
earlier award or calendar year than the 
one specified in these regulations, the 
Secretary would need to require that 
newly established short-term programs 
remain ineligible for an even longer 
period so that track record could be 
established. The Secretary does not 
wish to discourage the creation of 
legitimate, high quality short-term 
programs by requiring too great a period 
of ineligibility for those programs. The 
Secretary notes, of course, that once 
these regulations have been in effect for 
at least a year, data for currently eligible

programs, based on earlier years, will be 
available for review.

The Secretary agrees that a standard 
rate is desirable, to the extent that a 
standard rate will provide the 
information the Department and other 
entities seek to obtain. Some rates may 
have to differ in order to achieve the 
purpose for which they are mandated. 
For example, a rate that is designed 
purely for consumer information 
purposes may require different data or 
time periods, than a rate that must 
coincide with student aid program 
calendars or a rate that is used for long
term academic studies. The Secretary 
cannot control the design of placement 
rates required by State agencies or 
accrediting agencies, but a standard rate 
or rates that can be calculated from the 
same data sources would help to reduce 
the burden on institutions. The 
Secretary encourages States and 
accrediting agencies to foster the 
development of uniform standards the 
Secretary could adopt, or adopt the 
standards in these regulations.

The Student-Right-to-Know 
regulations are currently being drafted 
with the intention of developing a 
completion rate that will be useful for 
all Title IV, HEA programs when the 
statute so permits; but the Student- 
Right-to-Know regulations will not 
require a placement rate calculation.

Changes: None.
Calculation o f Com pletion Rate. 

Comments: Some commenters suggested 
that the definition of “enrolled” for 
purposes of calculating completion rates 
should be amended to reflect only 
Students who begin attending classes.

Another commenter noted that some 
institutions do not charge new students 
for any institutional costs during the 
first month that the students attended 
classes, because administrators at these 
institutions believe that if these students 
withdrew before tuition and fees were 
assessed, the students could be 
excluded from the calculation of a 
completion rate.

D iscussion: As stated in the February
28,1994 NPRM, when calculating the 
completion rate, an institution would 
subtract from the number of regular 
students who were enrolled in the 
program those students who withdrew, 
dropped out of, or were expelled from 
the program and were entitled to and 
actually received in a timely manner in 
accordance with the refund 
requirements of these regulations, a 
refund of 100 percent of their tuition 
and fees (less any permitted 
administrative fee) under the 
institution’s refund policy. The 
Secretary believes that this provision 
addresses the commenters concerns.
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Changes: None.
Comments: Some commenters 

suggested that students who transfer to 
another program or who withdraw 
because they have found a new job, 
should be excluded from the 
completion-rate formula.

Discussion: The Secretary believes 
that transfer students and students who 
withdraw for the purpose of starting 
new jobs or withdraw for other reasons 
are accounted for by allowing up to 30 
percent of the enrolled students to 
withdraw from the program.

Changes: None.
Calculation o f P lacem ent Rate. 

Comments: Many commenters objected 
to the requirement that a student must 
be employed for at least 13 weeks 
following graduation from an institution 
to be included in that institution’s 
placement-rate calculation. These 
commenters believed that this 
requirement is overly burdensome 
because the institution would have to 
track those students for long periods. 
They believed that an institution should 
not be held accountable for factors that 
are beyond the institution’s control, 
such as layoffs, plant closings, illnesses, 
forced relocations, or the motivation of 
students. Some commenters suggested 
that instead of tracking students (who 
tend to be very mobile) for 13 weeks, 
evidence of the initial hiring by an 
employer should suffice. A commenter 
suggested that the period of 
employment should be reduced to 30 
days.

Discussion: As discussed in the 
February 28,1994 NPRM, the Secretary 
believes that an employment 
requirement of 13 weeks will help stem 
abuses by institutions that may arrange 
to have students hired for short-term 
jobs in order to boost placement rates.
In addition, a period of time beyond the 
initial hiring by an employer should be 
used to determine that the student 
received adequate training from the 
institution. The Secretary believes that 
extraneous factors affecting a student’s 
employment are accounted for by using 
a placement rate that excludes up to 30 
percent of the institution’s graduates. 
The 13-week period is consistent with 
the period of time a student must be 
employed to be counted in the 
institution’s placement rate under the 
procedures delineated in § 668.17(d) for 
the appeal of an institution’s loss of 
participation due to an unacceptable 
cohort default rate

Changes: None.
Comments: A commenter suggested 

that students who are placed in jobs that 
are not related to their training should 
be counted, or at least excluded from 
the placement-rate formula. Another

commenter suggested that placements 
should be limited to graduates who 
obtained a job in the recognized 
occupation for which they were trained 
in order to prevent program abuse.

D iscussion: Students who are placed 
in jobs not related to their training 
should be treated in the formula in the 
same manner as students who are not 
employed. The placement rate is 
designed to measure the effectiveness of 
the training provided by the institution, 
and employment in an unrelated job 
does not demonstrate that the training 
was effective. The Secretary believes 
that graduates who are employed in 
occupations that are comparable and 
related to the occupation for which they 
have been trained should be included in 
the numerator of the placement rate 
formula. In these circumstances, the 
training provided by the school is likely 
to have been a contributing factor in 
obtaining employment. However, the 
Department may revise this provision in 
the future if there are numerous 
incidents of abuse in this area.

Changes: None.
Comments: A number of commenters 

contended that it would be too 
burdensome for institutions to 
document the placement rates of 
students because students and 
employers would have little incentive to 
provide written verification of 
employment. Some commenters 
believed the substantiation requirement 
would discourage employers from 
hiring students from institutions that 
solicited documentation. Some 
commenters recommended that the 
institution should be required to record 
information, such as the name, address, 
and telephone number of the employer, 
the job title, and the starting date of 
employment, instead of obtaining the 
documentation proposed in the 
February 28,1994 NPRM. A State 
agency, or the Department’s reviewers, 
or an auditor could then use this 
information to verify the placement. 
Other commenters suggested that a 
written statement from the student that 
his or her employment was a result of 
the institution’s training would be 
sufficient verification; or that an 
institution should merely be required to 
document its attempt to obtain written 
verification from employers or 
graduates.

Many commenters also were 
concerned about the cost of the 
Secretary’s proposed requirement that 
an institution’s auditor should review 
the documentation of placement rates 
for each student in the placement-rate 
calculation. Some of these commenters 
suggested that the auditor be permitted 
to verify the placement rates by

selecting a random sample. Some 
commenters suggested that the 
Department should administer and pay 
for its own placement substantiation 
procedures.

D iscussion: As stated in the preamble 
to the February 28,1994 NPRM, the 
Secretary believes that requiring 
institutions to document this data and 
requiring an auditor to review this data 
will help curb abuse by institutions that 
may overstate their placement rates to 
achieve and maintain eligibility for 
short-term programs. In order to address 
this concern, the Secretary believes that 
documentation of employment must be 
made by a reliable source and that 
written statements by the student or the 
institution are not sufficient. The failure 
of an employer or student to respond to 
requests for documentation is accounted 
for by using a placement rate that 
excludes up to 30 percent of the 
institution’s graduates.

The Secretary disagrees with 
comments that the requirement of 
auditing each placement rate is 
unnecessary or prohibitively expensive. 
The audit will be conducted as part of 
the institution’s annual compliance 
review and specific guidance provided 
in the Department of Education’s audit 
guide should be drafted in a manner 
sufficient to detect abuse and avoid 
unnecessary costs.

Changes: None.
Comments: Some commenters 

suggested that based on auditing 
literature, certified public accountants 
cannot certify the accuracy of an 
institution’s placement-rate 
calculations, but must instead follow 
the procedures of an attestation 
engagement.

D iscussion: The Secretary agrees with 
the commenters that a clarification is 
necessary.

Changes: This section has been 
amended to require that an institution 
shall substantiate the calculation of its 
completion and placement rates by 
having the certified public accountant 
who prepares its audit report required 
under § 668.23 report on the 
institution’s calculations based on 
performing an attestation engagement in 
accordance with the Standards for 
Attestation Engagements of the 
American Institute of Independent 
Certified Public Accountants (AICPA). 
Section 668.24 has also been amended 
to reflect the same type of change 
discussed here.

Comments: Some commenters argued 
that students who are hired by an 
institution either before or after they 
receive a degree or certificate from that 
institution, should not be excluded from 
the placement rate calculation. The
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commenters suggested that institutions 
would be penalized for hiring the most 
qualified candidate and that any abuse 
in this area could be easily detected. 
Other commenters suggested that 
graduates who are employed by separate 
businesses that are operated by, or 
financially linked to, an institution’s 
owners) should be excluded from the 
placement-rate calculation. Some 
commenters suggested that graduates 
who were student employees should not 
be subtracted from the number of 
students who have degrees or 
certificates if they find a position with . 
another employer.

D iscussion: Upon further 
consideration, the Secretary agrees that 
including students who are hired by an 
institution would have a negligible 
effect on the institution’s placement 
rate, particularly if the hiring is based 
on a legitimate employment selection 
process.

The Secretary does not agree with the 
suggestion to exclude graduates from an 
institution’s placement-rate formula if 
they are hired by separate businesses 
that have some financial connection to 
the institution. In many of these cases, 
the potential for abuse is not as great 
because the economic interests of the 
parties that control the separate 
businesses do not necessarily coincide 
with the financial interests of the 
institutions.

The Secretary agrees that student 
employees who are no longer employed 
by the institution upon graduation and 
who are hired by another employer after 
graduation, should not be excluded 
from the placement rate calculation.

Changes: The requirement that an 
institution exclude from the calculation 
of a placement rate students who are 
hired by the institution has been deleted 
from these regulations.

Comments: Some commenters 
believed that the placement rate 
calculation may be misinterpreted by 
some institutions because the proposed 
placement rate calculation requires the 
school to include students in the 
numerator who, “on the date of this 
calculation are em ployed, or have been 
employed for at least 13 weeks 
following receipt of the credential by 
the institution.” These commenters 
suggested that the phrase “are 
employed” will be interpreted to mean 
that any student employed at the time 
the calculation is made, regardless of 
whether they have met the 13-week 
standard, can be included in the 
numerator.

D iscussion: Every student must be 
employed for at least 13 weeks in a 
recognized occupation few which they 
were trained or in a related comparable

occupation before that student can be 
counted as placed. The Secretary agrees 
to clarify this provision.

Changes: A change has been made to 
clarify that every student must be 
employed for at least 13 weeks in a 
recognized occupation for which they 
were trained or in a related comparable 
occupation before that student can be 
counted as placed by inserting a comma 
after the words “have been employed.”

English as a Second Language. 
Comments: Some commenters argued 
that the purpose of the testing 
requirement for students who 
completed a program in English as a 
Second Language (ESL) was unclear, 
and that testing the proficiency of these 
students was an intrusion on an 
institution’s internal academic affairs 
and a violation of the Department of 
Education Organization Act. Another 
commenter recommended testing 
students before they enrolled in an ESL 
program to determine whether they 
needed to improve their proficiency 
skills, as well as testing students who 
completed the program. A commenter 
suggested that the ESL testing 
provisions should also apply to 
vocational programs that include ESL 
education within the curriculum. 
Another commenter expressed support 
for the provision as written in the 
February 28,1994 NPRM.

D iscussion: As discussed in the 
February 28,1994 NPRM, the purpose 
of this requirement, which is based on 
a California law, is to curb abuses by 
institutions. Some institutions have 
received significant amounts of Federal 
Pell Grant hinds for students who have 
not attained an adequate proficiency in 
written and spoken English to use 
already existing knowledge, training 
and skills. Because this testing 
requirement is limited to ESL programs 
that are ancillary to an institution’s 
academic programs, the Secretary does 
not believe it is an intrusion on an 
institution’s internal academic affairs.

The suggestions to add a pre-test 
requirement or to extend the testing 
requirement to vocational programs that 
include ESL courses were not adopted 
at this time. However, the Secretary 
intends to monitor reports of abuse in 
these areas to see if regulation is 
necessary. Institutions are encouraged to 
test all students before and after they 
enroll in ESL courses to determine 
whether the students need to improve 
their proficiency'skills and to determine 
whether the students have attained the 
desired proficiency skills after 
completing the courses.

Changes: None.

Subpart B—Standards for Participation 
in the Title IV, HEA Programs
Section 668.11 Scope

Comments: A few commenters 
opposed subjecting a third-party 
servicer to proceedings under subpart G 
of this part, which governs emergency 
actions, fines, and limitation, 
suspension, or termination of 
participation in the Title IV, HEA 
programs. The commenters felt that 
since the Secretary has noted that 
institutions are ultimately responsible 
for any liabilities incurred that the 
institutions should be responsible for 
monitoring the activities of the 
organization with which they contract;

D iscussion: The Secretary disagrees 
with the commenters who argued that 
third-party servicers should not be 
subject to proceedings under subpart G 
of this part. The statute specifically 
requires the Secretary to apply subpart 
G proceedings to third-party servicers. 
The Secretary agrees with commenters 
that institutions have a duty to monitor 
the actions of their third-party servicers, 
and that an institution is always 
ultimately liable for any violations 
caused by those servicers, but, the 
Secretary believes that Congress clearly 
intended for the Secretary to directly 
hold third-party servicers accountable 
for any program violations through the 
use of all sanctions that the Secretary is 
able to impose. The sanctions under 
subpart G of this part are an appropriate 
recourse to use to correct program 
violations because a third-party servicer, 
as an agent of an institution, contracts 
with institutions to provide services that 
parallel an institution’s responsibilities 
under the institution’s program 
participation agreement.

Changes: None.
Section 668.12 A pplication Procedures

A pplications fo r  continued 
participation. Comments: This section 
of the regulations generated many 
comments. Some commenters were 
concerned about the circumstances 
under which their institutions might be 
required to file an application in order 
to continue to participate in a Title IV, 
HEA program. The majority of the 
comments concerned the need for 
institutions to be notified enough in 
advance of the expiration of their 
program participation agreements so 
they could file an application for 
reapproval and the corresponding need 
for the Secretary to act on an 
institution’s renewal application prior 
to the expiration of the institution’s 
program participation agreement.

A numDef of commenters were 
concerned that the provision requiring
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institutions to apply for recertification 
upon the request of the Secretary 
allowed the Secretary too much 
discretionary authority and would mean 
that the Secretary would act in an 
arbitrary and capricious manner. Many 
of these commenters believed that the 
regulations should identify the specific 
circumstances or significant events that 
would trigger a request from the 
Secretary and should require the 
Secretary to explain the reasons for the 
request. Two commenters recommended 
further that the regulations make clear 
that the Secretary will initiate action 
only if there is reliable evidence 
affecting an institution’s financial 
responsibility or administrative 
capability. This commenter also said 
that it should be made clear that such 
an application would not be considered 
an initial application and that if the 
Secretary were to determine, on the 
basis of the application, that the 
institution should no longer participate 
in a Title IV, HEA program, the 
institution would have recourse to the 
appeal procedures specified in subpart 
G of this part.

Over seventy commenters were very 
concerned about the recertification 
process. Their understanding of the 
process was that even were an 
institution to file an application for 
reapproval in a timely manner, if the 
Secretary did not approve the 
institution prior to the expiration date of 
its program participation agreement, the 
institution either would lose approval 
altogether or would be provisionally 
certified. Because provisional 
certification connotes lesser status to 
these commenters and confers fewer 
appeal rights than full certification, the 
commenters viewed provisional 
certification under these circumstances 
to be unfair and unacceptable.

Many commenters provided concrete, 
constructive recommendations for 
addressing their concerns. The majority 
of these commenters asked that the 
Secretary notify institutions in advance 
of the scheduled expiration dates of the 
program participation agreements and 
supply the necessary application forms. 
One group of commenters suggested that 
the Secretary establish time frames for 
the submission and the processing of 
applications. The time frames proposed 
by the commenters varied greatly, with 
one commenter urging that the Secretary 
be required to send applications to 
institutions 18 months in advance of the 
expiration dates of the program 
participation agreements and another 
stating that six months would be 
sufficient. Other commenters would 
have the regulations require that the 
Secretary act on an application within

45 or 60 days of receipt. The approach 
taken by another group of Commenters 
was to recommend that if an institution 
submitted an application for renewal 
within a specific time frame, such as a 
certain number of days prior to the 
expiration date of the program 
participation agreement, the Secretary 
should extend the certification of the 

‘ institution, as necessary, until the 
Secretary’s review is complete.

D iscussion : The Secretary finds it 
necessary to reserve the right to require 
a participating institution to submit an 
application for certification if the 
Secretary has reason to believe the 
financial responsibility or 
administrative capability of the 
institution is in question. The Secretary 
refers those concerned to a discussion of 
the Secretary’s position on page 9533 of 
the preamble to the NPRM published on 
February 28,1994. The Secretary 
reiterates that the Secretary expects to 
exercise this authority rarely and to 
advise the affected institution of the 
reason for the request. An application 
submitted under these provisions is not 
considered an initial application, 
because the institution is a participating 
institution. The institution continues to 
be governed by the program 
participation agreement in effect at the 
time the institution submits its 
application until that program 
participation expires, the institution 
signs a new program participation 
agreement, or the Secretary limits or 
terminates the institution’s program 
participation agreement under the 
procedures in subpart G of this part.

The Secretary understands the 
concerns expressed regarding the 
processing of renewal applications and 
agrees that an institution should not be 
penalized if it files an application in a 
timely manner but the Secretary is 
unable to complete a review of the 
institution prior to the expiration date of 
the institution’s program participation 
agreement. For a full discussion of this 
issue, see the section of the A nalysis o f  
C om m ents a n d  C hanges that addresses 
certification procedures (§ 668.13).

C h a nges: None.
N otification a n d  application  

requ irem en ts fo r  additional locations. 
C om m ents: There were a number of 
comments on this section, and they 
conveyed a wide range of concerns.
Many of the commenters were 
concerned that institutions would be 
required to notify the Secretary of each 
new location, regardless of the 
percentage of the educational program 
offered at the location. Many of these 
commenters asserted that the provision 
would prohibit community colleges 
from responding to community needs,

because community colleges are 
constantly offering training and 
education at new locations.

Other commenters could discern no 
reason why the addition of a branch 
campus or other location at which 100 
percent of an eligible program is offered 
should trigger a certification review of 
an entire institution. These commenters 
suggested that because accrediting 
agencies and State licensing bodies 
review additional locations, there is no 
need for the Secretary also to conduct a 
review. One commenter went so far as 
to recommend that § 668.12(b)(2) be 
removed, to guarantee that if the 
Secretary were to decide to certify a 
branch campus or other location, the 
decision could not trigger a 
recertification review of the entire 
institution.

Commenters were concerned about » 
the effect of these regulations on the 
ability of institutions to continue to 
offer internships on sites apart from 
their main campuses. Commenters 
complained about the effect of these 
provisions on an institution that 
contracts with a company to provide 
training for the company’s employees 
on the site of the company’s facilities.

A few commenters supported the 
Secretary’s need to monitor the financial 
responsibility and administrative 
capability of institutions that establish 
locations that offer at least 50 percent of 
an educational program. Two 
commenters recommended that the 
regulations be expanded to require that 
a location that offers less than 50 
percent of an educational program be 
reported to the Secretary if the volume 
of activity at the location exceeded a 
certain threshold.

D iscussion : The comments reflect a 
good deal of confusion about the current 
requirements for reporting the addition 
of locations, current application 
procedures, and the proposed 
regulations.

The current Institutional Eligibility 
regulations, published on April 5,1988, 
specify in § 600.30(a)(3) that institutions 
are to notify the Secretary of any 
changes in the name or number of 
locations since the institution’s last 
eligibility application. As a practical 
matter, the Secretary has required 
institutions to report only changes to 
those locations at which the institution 
offered a complete educational program. 
This policy has been reflected for 
several years in the application and 
instructions. Thus, the notification 
requirement in these regulations, and 
the corresponding requirement iif the 
new Institutional Eligibility regulations 
at § 600.30, are actually less onerous 
than the requirements in earlier
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regulations. Under these final 
regulations, community colleges and 
other institutions that frequently 
establish outreach locations at which 
they offer one or two courses need not 
report these locations. And, unless the 
internship portion of a student's 
program constitutes at least 50 percent 
of that program, there would be no need 
to report the location at which an 
internship is performed. Similarly, there 
is no need to report locations that offer 
only continuing education classes and 
do not have students who are eligible to 
receive Title IV, HEA program funds.

The Secretary has determined through 
experience that the addition of a brandi 
campus or other location that offers a 
complete educational program can have 
a major impact on the finandal status of 
the whole institution and the ability of 
the whole institution to administer the 
Title IV, HEA programs. For many years, 
the Secretary has required institutions 
that seek to add a location at which a 
complete educational program is offered 
to undergo a certification review so that 
the Secretary could ascertain whether 
the institution has the financial 
resources and sufficient administrative 
capability to support another location.
In addition, section 498(b) of the HEA 
requires the Secretary to have a form on 
which the institution describes the 
relationship between a main campus of 
an institution and all of its branch 
campuses. It follows then that the 
Secretary cannot scrutinize a branch 
campus in a vacuum. Thus, this 
provision is a codification of the 
Secretary’s longstanding policy and 
application procedures and new 
statutory requirements.

Commentera that discussed employer- 
sponsored training programs seemed not 
to understand that if institutions 
contract with employers to provide 
training programs at the work-site or 
some other off-campus location that 
employer is paying for the cost of 
training and no Title IV, HEA program 
funds are involved, there is no need for 
the institution to notify the Secretary.

The Secretary has established a 
requirement that an institution must 
notify the Secretary of a location that 
offers at least 50 percent of an 
educational program if the institution 
wishes to have die location included in 
the institution's participation in a Title 
IV, HEA program. The Secretary puts 
institutions on notice that they may he 
required to file a complete 
recertification application in such 
situations, but the Secretary expects to 
make requests for complete 
recertification applications only rarely.

Changes: None,

N otification and application  
requirem ents fo r  changes in nam e, 
location , or address. Com m ents: Two 
commenters stated that the Secretary 
should not require an institution to 
undergo a recertification review if the 
institution changed only its name, 
address, or location.

D iscussion: This section requires only 
that institutions notify the Secretary of 
such changes.

Changes: None.
Required form s and inform ation. 

Comments: A few commenters asserted 
that the proposed requirement of 
§ 668.12(e)(2) for an institution to 
provide to the Secretary upon request 
all information that the Secretary needs 
to certify an institution was too broad. 
Their perception was that the 
requirement would give the Secretary 
unlimited access to institutional 
information under the guise of a 
certification review. They recommended 
that the provision be revised to state 
that the Secretary would request only 
the information and documentation 
specified on the application form.

D iscussion: This provision refers only 
to information and documentation 
needed to certify that the institution 
meets the standards in this subpart, 
particularly the factors of financial 
responsibility and standards of 
administrative capability. The 
application form clearly specifies the 
information and documents that 
institutions must submit with their 
application. However, the Secretary 
must retain the flexibility to request 
additional information or 
documentation to clarify or support an 
institution’s response on the 
application, should that be necessary. 
The Secretary notes that this provision 
would not require an institution to 
provide information such as tenure 
information contained in faculty 
records.

Changes: None.
Section 668.13 Certification  
Procedures
. Requirem ents fo r  certification . 
Comments: A few commenters objected 
to the proposal that an institution could 
be refused full certification that the 
institution meets the standards of 
subpart B and may participate in the 
Title IV, HEA programs because of a 
problem identified at one of its branch 
campuses. These commenters suggested 
that it was not fair to restrict the 
certification for an institution based 
upon a problem that was identified at its 
branch location.

D iscussion: The commenters 
misunderstood the purpose of this 
provision. Section 498(j) of the HEA

requires a branch campus, as defined by 
the Secretary, to be certified under the 
requirements of this subpart to be 
included in an institution’s 
participation in a Title IV, HEA 
program. Thus, a branch cam pus must 
separately demonstrate to the 
Secretary’s satisfaction that it meets, for 
example, the factors of financial 
responsibility and standards of 
administrative capability. The 
commenters should note that the 
Secretary has defined branch cam pus 
narrowly, in part for this reason, in the 
Institutional Eligibility regulations. A 
more complete discussion of the 
implications of meeting that definition 
is found in those regulations.

Changes: None.
Comments: Several comments were 

received recommending that an 
institution’s financial aid officer be 
included in the list of personnel that are 
required to have precertification 
training.

D iscussion: Pursuant to the 
administrative capability standards set 
out in § 668.16, every institution is 
required to designate a capable 
individual that is responsible for 
administering the Title IV, HEA 
programs at the institution. This 
designated individual, who is usually a 
financial aid administrator, is required 
to have precertification training.

Changes: None.
Period o f participation . Comments: A 

few commenters suggested that the 
Secretary provide greater detail in the 
regulations concerning when an 
institution would receive full 
certification for a period of less than 
four years.

D iscussion: As noted in the 
discussion for the proposed regulations, 
the full four year certification period 
will generally be used for institutions. 
There may be a limited number of times 
when an institution would receive a 
shorter period of full certification, based 
upon the specific circumstances 
presented. One instance where a shorter 
period of full certification would be 
used is where an institution has 
submitted a materially complete 
application for renewal in a timely 
manner, but no decision is issued before 
the institution’s certification expires. In 
that instance, as explained in the 
discussion concerning provisional 
certification below, the institution’s full 
certification would be extended on a 
month to month basis until a decision 
on its application was issued. Other 
situations will arise where a 
certification of less than four years will 
be appropriate, but it is not feasible to 
try and identify such infrequent actions
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by referencing diem specifically in. the. 
regulations..

Changes;.* None..
Provisional certification.. Comments:. 

Several commenters. were; concerned 
that the proposed- implementation of 
provisional certification in the 
regulations was very broad,; and would 
impose hardships, on a number of 
institutions., The, commentées, suggested 
that the Secretary treat the 
administrative capability and, financial 
responsibility requirements- as 
indicators of instances where 
provisional certification could be; used; 
but would not necessarily he required if 
the institution could demonstrate that U 
should be permitted, to participate under 
full certification. Numerous commenters 
suggested that, it was inappropriate ta  
use provisional certification for 
institutions whose cohort default rates 
exceeded the thresholds set out in the 
proposed regulations, at § 668.1&. Other 
commentera recommended that the 
regulations, be. amended to clarify that 
provisional, certification: could be 
renewed.,

Some coraraenlersi suggested that the 
regulations, be amended- to provide- for 
the provisional certification of all 
institutions in a. State where no SPRE 
has been, established.. These, commentera, 
believed that this, use of provisional 
certification was consistent with the 
intent of the HEA, fox the Secretary ta 
monitor institutions.more closely in, this, 
situation.

Discussions The Secretary believes it 
is appropriate to use the administrative, 
capability and financial responsibility 
thresholds as events that will reqpire 
provisional, certification,, rather than as 
indicators that might or might not result 
in provisional certification being 
required. Pro visional certification, will, 
be used to permit, these institutions ta 
continue participating in the, Title EV„
HEA programs while, correcting ever 
time the items that were identified that 
caused the institution to be placed 
under provisional certification, The 
categories and thresholds set out in. the 
regulations, provide sufficient notice to. 
institutions of the. standards to which- 
they will be held accountable.. The 
proposed mechanism for provisional 
certification, also- provides 
administrative efficiency in reviewing 
applications for certification,, and 
encourages institutional improvements 
over time to meet and maintain these 
standards*.

The Secretary has responded to 
concerns about the cohort default rate 
measures, by adjusting the 
administrative capability thresholds in 
s 668,16)that would trigger a> 
requirement that an institution would

receive! provisional certification based 
upon its;reported cohort default rates. 
See the section of the Analysis: o f  
Comments, an d Changes that addresses 
administrative capability (f§6S8..16;)iThe 
Secretary intends that institutions that 
have participated successfully under 
provisional certification, but who« still 
do not satisfy certain, requirements for 
full certification, will be- permitted to 
renew then provisional) certification’. No 
specific change» are, needed to» reflect 
this procedure in the-regulations, 
because such« decisions will be made, in 
response-to the applications for 
certification that institutions will 
submit in response to the- expirations o f 
their current certifications.

The Secretary agrees that technical 
changes are needed' to* make these 
regulations conform to- the requirements 
of the State Postsecondary Review 
Program in* 34 CFR part 667, and has 
decided to provide some- further 
explanation here-of5 the consequences to 
an institution if the State hr which the 
institution is located does not 
participate ire the State Postsecondary 
Review Program.

Section 494(a); of the HEA prohibits 
the Secretary from designating, as. 
eligible to participate in a Title IV, HEA 
program any institution seeking initial' 
participation in that Title IV. HEA 
program, or any participating institution, 
that has und'ergpne a change of 
ownership resulting in a change o f 
control', as determined under 34 CFR 
600.3T, if  the institution is in. a State) 
that does not participate in the State. 
Postsecondary Review Program The* 
Secretary also is prohibited from 
designating, for initial inclusion in  any 
institution’s eligibility for participation 
a Title IV, HEA programs branch? 
campus located in. a  State that does not 
participate in  the State Postsecondary- 
Review Program,, even i f  the institution 
itself is in  a: State that participates in the 
State Postsecondary Review Program, 

Further, the Secretary may grant no 
more than: provisional- certification for 
participation- in a- Title IV,, HEA'program 
to any participating institution or 
branch campus ire a- State that does not 
participate ire the State Postsecondary 
Review Program,

Currently „all States participate blithe 
State Postsecondary Review Program.
The Secretary does not anticipate that 
any State-wi ll fail! to comply with die 
requirements of the? State? Postsecondary 
Review« Program to  the extent that the 
State will cease to participate ha- the 
program!., Nevertheless,, the regulations 
need to incorporate these statutory 
provisions so that institutions may be 
aware of the potential consequences of

a State’s failure to« participate in the 
program.

Changes: A new paragraph (ej is 
added to- provide for denial o f  
certification- to initial applicants for 
participation; in a Title IV, HEA program 
and to participants that have undergone 
a change of ownership resulting j i i  a 
change of control, i f  the State in which 
those applicants or participants are 
located does not participate in the. State 
Pbstsecondary Review Program. Under 
paragraph (e)‘, the Secretary- may- 
proyisronally certify a participating 
institution or branch campus ire that' 
State.. Section 668.r3(c)f2)0i) has also 
been revised to provide that the 
provisional’ certification of are 
institution under these circumstances: 
expires at the end of the third complete- 
award year following the date, o f the. 
provisional’ certification..

Comments: Several commenters 
voiced- concern over the proposed 
language- in§ the regulations, that would 
subject institutions to provisional 
certification’ where- the, financial 
responsibility and. administrative 
capability was- being s determined for the 
first time; Suggestions were made, that 
schools be exempted, from this provision 
if they had been in operation- for a: 
number of years without problems, being 
identified concerning their financial 
condition or administrative capability.

Discussmn: The* Secretary believes 
that the other standards requiring the 
use of provisional certifi cation as® 
adequate to identify institutions, where- 
greater monitoring; and procedural 
restrictions are appropriate; The 
Secretary agrees that longstanding- 
institutions with no previous,problems: 
identified ire their administrative 
capability or financial condition will 
not require the use* of provisional 
certification where the current audits 
and application submitted by-the 
institution satisfies: the* financial and! 
administrative requirement» under the 
regulations. Furthermore,, since; 
provisional certification is: required for 
initial applicants and for existing 
institutions’, whose financial condition 
or administrative capability cannot be* 
shown to* meet the« required standards, 
there does not appear to; be a 
corresponding need to require 
provisional certification if a 
participating institution sa tire s  the*
proposed standards when the 
Department reviews its application for 
the first time.

Changes: The provision that provided 
that the Secretary may provisionally 
certify an institutions if the financial 
responsibility and administrative 
capability o f the institution was? being
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determined for the first time has been 
deleted from these regulations.

Comments: A number of commenters 
objected to the proposal that provisional 
certification be used for all occasions 
where the institution undergoes a 
change in ownership that results in a 
change of control. Instead, the 
commenters suggested that there were 
numerous instances where a transfer of 
an institution to a new owner should be 
viewed as a positive step that should be 
encouraged by using full certification, 
especially where the transfer was to an 
owner that had already established a 
good track record with the Department. 
Some comments also recommended that 
transfers to family members or to 
employees that had experience 
operating the institution should not 
require provisional certification.

Discussion: The Secretary agrees that 
some transfers to family members or to 
personnel that own stock in an 
institution who have also worked for the 
institution should be treated differently 
from other changes of ownership that 
result in a change of control. These 
transfers to family members or to certain 
other owners have been exempted from 
treatment as a change of ownership 
resulting in a change of control in the 
regulations codified at 34 CFR part 600. 
In all other situations where there is a 
change of ownership resulting in a 
change of control, the Secretary believes 
it is appropriate to use provisional 
certification in order to provide more 
protection to the Federal interests while 
the new owner demonstrates the ability 
to operate that institution successfully. 
Such concern is especially warranted 
where a financially troubled institution 
has been acquired for little or no capital 
investment by the new owner, because 
the risk of loss is minimized if the 
institution fails as a business 
investment. Even though it may be a 
positive step for an institution to be 
bought by a new owner who can 
provide greater resources and 
experience in its operations, it is also 
reasonable to provide for the greater 
oversight and protection to Title IV, 
HEA program funds that are available 
under provisional certification. Also, 
the period of provisional certification 
may be established for a shorter period 
where the particular facts so warrant.

Changes: None.
Comments: A number of commenters 

were concerned that an institution that 
had applied for recertification in a 
timely manner would be placed on 
provisional certification if the 
Department had not processed the 
application before the institution’s 
participation agreement expired. These 
commenters objected to changing an

institution from full certification to 
provisional certification where the 
delays were attributable to the 
Department’s review process rather than 
to a tardy application for renewal from 
the institution. Some remarks were also 
submitted by these commenters 
suggesting that formal notice be 
required from the Secretary of the 
expiration date for an institution’s 
period of participation before any such 
ending date could become effective.

D iscussion: The Secretary agrees that 
delays in processing applications by the 
Department should not be the cause for 
transferring an institution from full 
certification to provisional certification. 
In such a circumstance where a 
complete application for renewal was 
timely submitted, it is appropriate to 
provide for a mechanism that will 
continue the institution’s full 
certification on an interim basis. The 
Secretary has decided to establish a 
target date for institutions to submit 
certification renewal applications at 
least 90 days before the ending date for 
the institution’s current program 
participation agreement. Provided that 
the application is materially complete 
when submitted, the institution’s full 
certification will continue beyond its 
expiration date on a month-to-month 
basis until the Department issues its 
decision on the application. If the 
institution’s application is not approved 
for full certification, the program 
participation agreement will expire on 
the last business dayof the month in 
which the decision is sent to the 
institution. If the application for full 
certification is not made at least 90 days 
before the ending date for the 
institution’s program participation 
agreement, the institution will only be 
permitted to participate under 
provisional certification while an 
application for recertification is 
pending. When an institution is notified 
that its application for recertification 
was not materially complete when 
submitted, the Department will exercise 
reasonable discretion in determining 
whether to deny the application as 
submitted or to request additional 
information, and to determine whether 
the institution may corttinue to 
participate under provisional 
certification while the application is 
reviewed.

The Secretary continues to believe 
that it is appropriate for the institution 
to monitor the expiration date for its 
participation rather than relying upon 
the Secretary to tell it when it must 
reapply. Although the Secretary may 
provide routine notices to institutions 
concerning upcoming expiration dates, 
the institution will be held responsible

for submitting an application for 
recertification in a timely manner in 
accordance with the expiration date on 
its program participation agreement, 
regardless of whether the institution 
receives a notice of expiration from the 
Secretary.

Changes: Section 668.13(b) is 
amended to provide that full 
certification will be extended on a 
month to month basis following the 
expiration of a program participation 
agreement where the institution’s 
application for recertification was 
materially complete, and submitted at . 
least 90 days prior to the expiration 
date.

Requirem ents fo r  provisional 
certification to participate on a lim ited 
basis fo r  institutions that are not 
financially  responsible. Comments: A 
number of commenters stated that an 
institution should not be placed under 
provisional certification if the 
institution satisfied the criteria for 
provisional certification to participate 
on a limited basis for institutions that 
are not financially responsible. These 
commenters believed sufficient 
protection of Title IV, HEA program 
funds was obtained from the required 
posting of a reduced surety in 
conjunction with using a funding 
arrangement other than the advance 
payment system without the additional 
requirement of only granting provisional 
certification to the institution. Several of 
the commenters also argued that any 
institution meeting these criteria should 
be considered to be financially 
responsible, and therefore not placed 
under the provisional certification that 
would trigger heightened monitoring by 
the Department and by the other 
members of the triad. The commenters 
also observed that institutions that were 
in financial difficulties would probably 
experience further hardship by being 
required to post a surety and receive 
Title IV, HEA program funding through 
an alternate mechanism.

A few commenters noted that this 
provision appeared to require 
provisional certification if an institution 
did not demonstrate financial 
responsibility under the general 
standards of financial responsibility set 
out in § 668.15(b), and that such a 
construction of the regulation would 
mean that institutions demonstrating 
financial responsibility under the 
exceptions to the general standards of 
financial responsibility set out in 
§ 668.15(d) could still be required to use 
provisional certification.

Some commenters also suggested that 
the reference to a letter of credit be 
modified to explain that it would be an 
irrevocable letter of credit rather than
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some other type: that the institution, 
could revoke without notice to the? 
Department. These ceramenfcers. also, 
suggested that institutions could 
withheld information about the amount 
of Title IV, HEA program foods, 
disbursed through the institution that 
would otherwise increase the amount of 
the letter of credit that would be set 
based upon; the reformation available to 
the Department for the institution's 
prior award yearn

Some eommemters; suggested that the 
requirement that an institution show 
that it has met a®" of its financial 
obligations (hiring, the preceding two 
award years be expanded to 
acknowledge that normal! business 
practices would permit institutions f© 
refinance debts to change payment 
terms, or obtain lower interest rates

Several comm enters also stated that 
the proposed regulation was unfair 
because it would require provisional 
certification for any institution that had 
not demonstrated financial 
responsibility during the preceding five 
years, regardless of whether the 
institution currently demonstrated' 
financial responsibility under its most 
recent audit. These commenfers 
believed that such, a procedure would be 
unfair because it could penalize, a® 
institution* that met current financial 
responsibility standards based upon; its 
prior financial conditions Other 
commeniers suggested that fife® Secretary 
should exercise discretion ire 
determining where financial guarantees 
would be required rather than melting 
them mandatory whenever are 
institution triggered these provisions.

Discussions The* Secretary disagrees 
that the standards for provisional 
certification to? participate* ore a: limited 
basis for institutions that are not 
financially responsible should he 
deemed to constitute a sufficient 
demonstration of financial 
responsibility that would warrant 
granting full certification to such 
institutions. Institutions that are not 
able to meet the general standards of 
financial responsibility in §,868.15(h) or 
the exceptions, to the general standards 
of financial responsibility ire § 668.15(d)! 
are fa a financial situation that is 
demonstrably different from their 
counterparts that do satisfy the 
requirements under these sections. 
Institutions that only meet; the standards 
for provisional certification, to 
participate on a. limited basis for 

* institutions that are not financially 
responsible warrant the additional 
monitoring and protection to Title EV,
HEA program funds, that provisional 
certification provides. Even though such 
finding restrictions and surety postings
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may be difficult for some institutions 
that are already experiencing financial 
restraints, such protections and the 
heightened ability to act quickly to 
protect Title EV, HEA program funds are 
essential for improving the 
Department's oversight and gatekeeping 
responsibilities. Provisional certification 
will permit some institutions to Improve 
their financial operations over time 
without compromising' their 
administration of the Title FV, HEA 
programs.

The Secretary would like to clarify 
- that any fetter of credit that an 

institution is required to submit to the 
Secretary must be in a form and amount 
acceptable to. the Secretary.

The Secretary agrees with the 
commenters on the provision requiring 
an institution to have met afl its 
financial obligations during, the 
preceding two award years. The 
Secretary has decided to clarify ttn» 
provision in the manner in which a 
similar provision has,been clarified in.
§ 666.15 (see the discussion in § 66&.15 
on this issue).

The Secretary would also like to 
clarify when third party financial 
guarantees or assumptions o f liabilities 
by owners are required.. Institutions that 
demonstrate financial responsibility 
under the requirements of §, 668,15(hl 
and <?66&. 15(d) and are in compliance 
with all. other requiremen ts of this 
subpart generally are. entitled, to full 
certification^ An institution that, despite- 
meeting, the requirements of §, 66a 15(bk 
and (dk falls, within one of the 
categories in §,668 15(g)(2) is not 
considered financially responsible and 
therefore cannot be folly certified. These 
categories include a limitations, 
suspension,, or termination by the 
Secretary or as guaranty agency of the 
institution's! participation; at any time 
within the previous five: years, or ® 
settlement: to resolve such an action.
Also included are audit or program 
review- findings, during the two most 
recent audits or program reviews, 
amounting t® more than five percent of 
the institution's Title IV r HEA program 
funds far a given a ward year, a citation 
for failure to submit acceptable audit 
reports, in a timely fashion during any 
of the previous five years, and a failure 
to address satisfactorily any compliance 
problems stilt identified in program 
reviews or audits after the institution 
has. exhausted its appeals of those 
findings The Secretary'considers any of 
these characteristics sufficiently 
detrimental to the integrity of the Title 
IV, HEA programs to provide that an 
institution meeting them is not 
financially responsible.
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Further, to emphasize the seriousness 
with which the Secretary' views- these 
institutional failings, to protect Federal 
funds, and to deter institutions from 
acting in a manner that could cause 
thereto fall within one of these 
categories, the Secretary wifi refuse 
even to provisionally certify such an 
institution, unless the appropriate 
additional financial1 guarantees and 
assumptions of liability acre furnished1.
In the February 2 8 ,1994 NPRhf, the 
Secretary had also proposed to apply 
this treatment regarding provisional 
certification to any institution failing 
the financial responsibility standard? o f  
§ 66». 15 during the previous five years. 
The Secretary believes that a 
modi fication of this last provision is in 
order. The Secretary therefore wishes to 
clarify that any institution that fails to 
dem onstrate financial responsibility 
under its current audit, and that has 
faffed to do so at feast once under the 
standards in effect dining, the preceding 
five years (other than for a reason 
described in § 668.15fcIC2)‘f is also 
required to post financial guarantees 
and furnish assumptions of liability in 
accordance with § 668.13(d)(2). This 
additional safeguard is warranted where 
an institution does not meet the current 
standard for demonstrating financial 
responsibility and has failed to do so at 
least once during the preceding five 
years.

The Secretary believes that it is. 
appropriate to put m place a procedure, 
where such financial guarantees and 
assumptions' o f liability will be required 
from institutions that come within the 
provisions in  § 668.13(‘dK2>. Rather tban 
exercising discretion in whether to 
require such guarantees at all, the 
Department will examine the specific 
circumstances presented by each such 
institution and set the required amount 
and terms of the financial guarantees 
and assumptions of liability m 
accordance with the regulation.

Changes: The requirements for 
provisional certification to participate 
on a limited basis for institutions that 
are not financially responsible have 
been amended to make: clear that the 
criteria of this section are not' required 
for an institution that meets the 
exceptions to the general standards of 
financial responsibility under 
§ 668. f  5(d)'. The regulations have been 
amended to clarify that any required 
submission of a letter of credit must be 
in an amount and in a form acceptable 
to the Secretary. Section 668.13(d)f2)' 
has been clarified to explain that 
financial guarantees are only required if 
the institution comes within the 
requirements of § 668.15(c)(2i or where 
the institution fails to demonstrate
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financial responsibility under its current 
audit and has failed to do so at least one 
other time under the standards in effect 
during the preceding five years.

R evocation o f provisional 
certification . Comments: A number of 
commenters complained that the lack of 
a formal appeal process for revocation of 
provisional certification was unfair to 
the institution because it provided 
much less due process than is available 
to other institutions under the appeal 
procedures in subpart G of the 
regulations. Some of these commenters 
also indicated that they believed it 
would be more appropriate to offer 
provisionally certified institutions the 
full appeal rights under subpart G of the 
regulations, and several commenters 
believed that more extensive appeal 
procedures were required to revoke 
provisional certification than were 
described in the regulations.

Some commenters also suggested that 
a revocation notice should not be made 
effective upon the date of the mailing, 
but either upon receipt by the 
institution or until a specified number 
of days after the mailing. A few 
commenters also recommended that 
first class mail be used because it is an 
accepted means of filing legal 
documents in the court system, or that 
certified mail be used as an alternative 
to registered mail.

Many commenters also requested that 
the provision that provides that an 
institution may request reconsideration 
of a revocation of provisional 
certification be modified to provide that 
any request for reconsideration of a 
revocation of provisional certification be 
decided by someone other than the 
person issuing the revocation. These 
comments stated that it was important 
that such requests for reconsideration be 
made to a different official because it 
would be more meaningful than having 
the request be presented to the person 
that had already made a decision 
adverse to the institution.

D iscussion: The Secretary disagrees 
with the commenters that revocations of 
provisional certification should receive 
the same appeal procedures given to 
fully certified institutions under subpart 
G of the regulations. Institutions 
receiving provisional certification are 
being given the opportunity to 
participate under limiting conditions 
because a heightened risk to Title IV, 
HEA program funds has been identified, 
either by the institution’s current 
financial condition or through prior 
problems in the administration of the 
Title IV, HEA programs by the 
institution or its owners. Furthermore, 
section 498(h) of the HEA provides that 
provisionally certified institutions may

be terminated if the Secretary 
determines that an institution is unable 
to meet its responsibilities under its 
program participation agreement. This 
language is significantly different from 
the requirement in section 487(c)(1)(F) 
of the HEA that provides that an adverse 
action against a fully participating 
institution be determined after 
reasonable notice and opportunity for 
hearing. The regulations require that the 
notice revoking the provisional 
certification contain the basis for the 
action, explain to the institution the 
consequences of such revocation, and 
detail the procedures required to request 
reconsideration of the action. The notice 
and opportunity to request 
reconsideration of the decision to 
revoke the institution’s provisional 
certification provide adequate 
protection to the institution that it will 
have the opportunity to respond directly 
to the stated basis for the action, and 
establish a reasonable mechanism to 
resolve the dispute in a fair manner. The 
Secretary believes that such procedure 
provides an institution with a fair 
opportunity to be heard, and the final 
agency decision will be subject to 
Federal court review to ensure that the 
action was not arbitrary and capricious.

The Secretary does not agree that a 
notice of revocation of an institution’s 
provisional certification should be 
effective on a date other than the date 
that the letter is sent to the institution. 
An institution that participates under 
provisional certification does so with 
the understanding that it is subject to 
greater scrutiny with fewer procedural 
rights when problems are identified. A 
notice advising the institution that its 
provisional certification is revoked will 
identify the reasons for such action and 
give the institution an opportunity to 
request reconsideration of that decision. 
The effective date of the revocation is 
the date that the notice is mailed; this 
provides greater protection of Title IV, 
HEA program funds while still giving 
the institution an opportunity to have 
that decision subsequently set aside.

The Secretary agrees that it would, be 
more appropriate to provide that notices 
of revocation decisions will be sent by 
certified mail, return receipt requested, 
rather than by registered mail. The 
Secretary notes that certified mail is 
already used to initiate adverse actions 
against fully participating institutions 
under subpart G of the regulations, and 
therefore believes that it is appropriate 
to standardize this notice requirement 
for revocations of provisional 
certification. The regulation also 
provides that, where practical, more 
expeditious notice may be provided 
through facsimile or overnight mail.

The Secretary agrees that the 
designated department official making 
the decision concerning an institution’s 
request for reconsideration of a 
revocation should be different from, and 
not subject to supervision by, the 
official Who initiated the revocation of 
the institution’s provisional 
certification. This separation of function 
will ensure that the official making the 
final decision for the Department is 
independent from the supervision of the 
official issuing the initial decision, and 
this procedural protection strengthens 
the integrity of the review procedures 
for revocation of provisional 
certification.

Changes: A change has been made to 
provide for notices of revocation of 
provisional certification to be sent by 
certified mail. The regulations have 
been modified to require that the official 
reviewing a request for reconsideration 
of provisional certification must be 
different from, and not subject to 
supervision by, the official that issued 
the notice of revocation.
Section 668.14 Program participation  
agreem ent.

Comments: Five commenters 
suggested that an institution’s program 
participation agreement should only 
cover those branches or locations which 
are specifically listed in the institution’s 
notice of eligibility. One commenter 
indicated that this provision makes 
clear that the program participation 
agreement applies to each branch 
campus or location of the institution.

D iscussion: The provision emphasizes 
that the program participation 
agreement applies only to those branch 
campuses and locations that meet the 
applicable requirements of this part; 
therefore, additional clarification is 
unnecessary.

Changes: None.
Comments: Four commenters asserted 

that the regulations should specify that 
the terminology “special arrangement, 
agreement, or limitation” applies only 
to the Title IV, HEA programs* and not 
any other programs in which the 
institution participates. Two 
commenters suggested that the proposed 
regulations marked a radical departure 
from existing regulations, and that a

v “phase-in” period was in order.
D iscussion: The Secretary would like 

to clarify that any “special 
arrangements, agreements, or 
limitations” included in an institution s 
program participation agreement by the 
Secretary should apply only to those 
special arrangements, agreements, or 
limitations entered into under the 
authority of statutes applicable to Title 
IV of the HEA. Considering that the
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language for this section of the 
regulations is for the most part statutory, 
institutions have had access to this 
information since July 1992 when the 
Amendments of 1992 were enacted. The 
Secretary believes that institutions have 
had adequate time to set in place any 
policies or procedures to comply with 
this section. A “phase-in” period is 
unnecessary.

C hanges: Section 668.14(b)(1) has 
been amended to clarify that an 
institution must comply with all special 
arrangements, agreements, or limitations 
entered into under the authority of 
statutes applicable to Title IV of the 
HEA. Corresponding changes have been 
made throughout the sections of 34 CFR 
668 and 34 CFR 682 contained in this 
regulatory package.

C om m ents: One commenter agreed 
that a mechanism was needed to ensure 
that an institution’s fund requests meet 
only its immediate Title IV, HEA 
program needs, but suggested that such 
a mechanism should accommodate 
institutions where funds must first pass 
through a State agency, adding to the 
time frame for expenditure. Four 
commenters indicated that the proposed 
regulations may necessitate changes in 
institutions’ methods of accounting, 
programming, banking, fund 
monitoring, etc. and recommended that 
institutions should be allowed a 
reasonable “phase-in” period for the 
requirements, during which the 
Secretary should provide significant 
guidance regardin^implementation.

D iscussion: The Department’s 
requirements regarding immediate cash 
needs have not changed with these 
proposed regulations. They have simply 
been restated as a criterion of the 
program participation agreement. These 
long established rules are explained in 
many Department publications, and are 
included in annual Department training 
sessions. A “phase-in” period for these 
requirements is unnecessary. As for 
institutions that must wait for funds to 
pass through a State agency, these 
institutions should have already 
addressed this issue in an effort to 
comply with existing Title IV, HEA 
program guidance.

Changes: None.
Com m ents: A large group of 

commenters was concerned that the 
information provided to the Secretary, 
SPRE, guaranty agency, accrediting 
agency or State licensing agency relative 
to an institution’s administrative 
capability and financial responsibility 
may be disclosed to the public, and 
recommended that the Secretary 
provide a guarantee that such 
information must be kept confidential 
by the above-listed parties. Three

commenters suggested that the Secretary 
develop a specific format for the 
reporting of data and that the data be 
sent directly to the Secretary for 
dissemination to any of the above 
organizations that might need it.

D iscussion : The Secretary does not 
have the authority to create or supersede 
laws that may relate to disclosure of 
potentially sensitive information. Such 
laws vary from State to State and from 
agency to agency; it would be 
inappropriate for the Secretary to 
address such an issue. As for data 
provided directly to the Secretary, if 
that data were discloseable under a 
freedom of information request, the 
Secretary would have no choice but to 
release the information if it were 
requested.

It is important to note that the 
provision only requires institutions that 
have been selected for review under the 
State Postsecondary Review Program 
process to provide the above-referenced 
information to SPREs. By the nature of 
the selection procedures and because of 
the limited number of institutions 
which the Secretary anticipates will 
meet review-triggering criteria, the 
Secretary believes most institutions will 
not be requested to provide this 
information and therefore will not need 
to worry about potential public 
disclosure.

The Secretary believes a specific 
format for reporting and a centralized 
location for collection of data are 
unnecessary at this time. As the 
information must only be provided 
upon request, each organization can 
specify exactly what information is 
needed from an institution and in what 
time frame. A format specified by the 
Secretary might cause some institutions 
to be burdened with providing 
information that is not needed.

C h a nges: Section 668.14(b)(4) has 
been amended to provide that an 
institution must provide information 
relating the administrative capability 
and financial responsibility of the 
information to a SPRE if the institution 
was referred by the Secretary under 34 
CFR 667.5.

C om m ents: Four commenters 
recommended that SPREs and guaranty 
agencies be added as parties to whom 
institutions must submit reports of 
information required by the Secretary.
F our commenters also suggested 
including Federal consolidation loans in 
the list of loan programs described in 
this section.

D iscussion : Other provisions in the 
regulations require reports to be 
provided to SPREs and guaranty 
agencies. To restate those requirements 
here would be redundant.

Federal consolidation loans are not a 
Title IV, HEA program in which an 
institution must be certified for 
participation and consequently should 
not be included in this section. 

C h a nges: None.
C om m ents: Three commenters 

indicated that the proposed regulations 
placed responsibility on institutions for 
knowing how much money students 
may have borrowed while attending 
other institutions.

D iscussion : The commenters are 
correct. Institutions do have a 
responsibility to determine the amounts 
of Title IV, HEA program funds students 
have received attending other 
institutions by obtaining financial aid 
transcripts from those schoojs. Past 
abuses with this system, caused chiefly 
by institutions which did not recognize 
the importance of financial aid 
transcripts, have created the need to tie 
this requirement to an institution’s 
continuing participation in the Title IV, 
HEA programs. While the Secretary 
does not anticipate that an institution 
would be penalized for information of 
which it was not aware, it must be 
stressed that an institution must do 
everything in its power to ensure that no 
loan is certified for an amount in excess 
of a student’s allowable limits.

C hanges: None.
C om m ents: Two commenters 

recommended that applicable 
institutions not only be required to 
make graduation and placement 
statistics available to prospective 
students, but also to publish the 
information in their catalogs. One 
commenter suggested that an institution 
only be required to provide to 
prospective students the job licensing 
requirements for its programs relative to 
the State in which the school is located.

D iscussion : The Secretary believes the 
regulations go far enough in requiring 
the institutions to make graduation and 
placement rates available to prospective 
students. While some institutions may 
elect to publish this information in their 
catalogs for convenience, such a 
measure is not required. Concerning the 
comment on State licensing 
requirements for jobs, neither the statute 
nor the proposed regulations indicate 
that an institution must provide the 
criteria for any State other than that in 
which the school is located.

C hanges: None.
C om m ents: Three commenters are 

concerned that early deadlines for 
applications for State grants may affect 
an institution’s ability to inform eligible 
student loan borrowers about the 
availability and eligibility of those 
borrowers for State grant assistance in 
the State in which the institution is
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located. Two commenters are concerned 
that in having to inform students from 
other locations of State grant 
information pursuant to their States, 
institutions will be required to be aware 
of State grant information for a large 
number of States.

D iscussion: If an institution is aware 
that a student has enrolled or applied 
for financial assistance after the 
application daté has passed to receive 
State grant assistance that year in that 
State, it must simply inform the student 
that he or she is not eligible for those 
funds, and may apply the following year 
prior to the deadline. Accordingly, the 
institution will then process the 
student’s aid package with no 
consideration of State grant funds for 
that award year. The Secretary does not 
understand how this requirement could 
have any adverse affect on an 
institution. In fact, it is the Secretary’s 
understanding that many institutions 
already publish State grant application 
information in their catalogs or 
disseminate the information through ' 
their financial aid offices. Regarding 
students from other States, institutions 
are indeed required to inform them of 
State grant assistance available to them 
from their own State; however, the 
institutions are not expected to be 
experts on this information, but rather 
to be sources of general information 
from which students may learn who to 
contact in their State to apply for 
assistance. The Secretary does not 
believe this requirement is unduly 
burdensome on institutions.

Changes: None.
Comments: A large group of 

commenters was concerned that 
requiring newly participating 
institutions or institutions that have 
changed ownership to implement a 
default management plan equal to 
Appendix D, for two years, was overly 
restrictive. Most suggested that 
institutions be allowed to submit an 
alternate plan to the Secretary for 
approval. Many of the commenters 
recommended that in the case of 
ownership changes, institutions with 
default rates under a certain percentage 
(10% or 20%) should be exempt from 
the requirement.

D iscussion: The Secretary’s proposal 
that newly participating institutions and 
institutions that have changed 
ownership use Appendix D as a default 
management plan was made only after 
careful review by the Department 
showed that Appendix D is effective in 
helping reduce student defaults. 
Moreover, Appendix D is simply a bas^c 
default management plan. There is 
nothing in the statute or regulations that 
would preclude an institution from

adding elements. In fact, the Secretary 
applauds such creative efforts and 
believes they may help to further reduce 
student defaults. The Secretary believed 
institutions with low default rates 
should not be exempted because there is 
no reason to believe under different 
ownership the rates would remain as 
low.

Changes: None.
Comments: Four commenters want to 

expand the regulations: to include Social 
Security Administration, Immigration 
and Naturalization Service, Law 
Enforcement Agencies and Direct 
Lending Contractors as parties that are 
authorized to share information 
pertaining to an institution’s Title IV, 
HEA eligibility or participation, or 
pertaining to fraud and abuse.

D iscussion: The Secretary does not 
have authority to include these 
organizations in the regulations as they 
do not appear in the statute.

Changes: None.
Comments: Many commenters argued 

that the provisions in this section 
governing an institution’s ability to 
employ or contract with individuals or 
organizations to administer any aspect 
of the Title IV, HEA programs or the 
receipt of funds under those programs 
go far beyond the scope of section 
487(a)(16) of the HEA. These 
commenters pointed out that the statute 
referred only to individuals or 
organizations that have been convicted, 
have pled nolo contendere or guilty to 
a crime, or that have been judicially 
determined to have committed fraud 
involving Title IV, HEA program funds 
and not to administrative 
determinations, other material 
violations of law, or misuse of State, 
local, or Federal government funds 
(other than Title IV, HEA program 
funds) with respect to an institution’s 
ability to employ an individual or 
organization. One commenter supported 
the Secretary’s proposed restrictions. 
Five commenters were concerned that 
an institution may be penalized for 
hiring or contracting with a party 
convicted of fraud involving 
government funds or a party that has 
been terminated from participation 
under the HEA for an infraction 
involving government funds, even if 
they were unaware of the conviction or 
termination. One commenter was 
concerned that the institution may be 
penalized if it hired or contracted with 
such a party, even if that person’s job 
was to cut grass or collect garbage.

D iscussion: The Secretary disagrees 
with those commenters who argued that 
the provisions in this section restricting 
an institution’s ability to employ or 
contract with certain individuals or

organizations go beyond the authority of 
the HEA. Section 487(a)(4) expressly 
requires an institution to agree in its 
program participation agreement to 
comply with financial and fiscal 
responsibility requirements established 
by the Secretary. These requirements are 
part of the financial responsibility 
provisions found in § 668.15(c). In 
proposing the additional restrictions in 
the NPRM, the Secretary provided 
justification that these additional 
safeguards were necessary to protect the 
Title IV, HEA programs and institutions 
participating in those programs. The 
Secretary still believes those 
justifications to be valid. The 
regulations state in regard to a 
participating institution’s responsibility, 
it will not “knowingly” employ or 
contract with an individual, agency, 
organization, etc. which has violated 
any laws involving any government 
funds. The Secretary believes the 
regulations are clear that an institution 
will not be penalized for information of 
which it is not aware. Furthermore, in 
safeguarding Federal funds, the 
Secretary is concerned with any parties 
that may have previously violated a law 
involving government funds, even if 
these parties now perform janitorial or 
maintenance duties. By the provision, 
an employment or contract relationship 
with such a party is not appropriate, 
and by “knowingly” entering into such 
a relationship an institution may well 
jeopardize its continued participation in 
the Title IV, HEA programs. The 
Secretary believes the regulations make 
this clear as well. *-

Changes: None.
Comments: Three commenters 

recommended that the regulations be 
amended to prohibit contracts with 
institutions or third-party servicers that 
have been terminated for any reason, 
not just for a reason involving 
government funds.

D iscussion: The purpose of this 
provision is to safeguard Federal funds, 
not to punish institutions or servicers 
that may frave been terminated. For that 
reason, the Secretary believes the 
provision is adequate in its present form 
to satisfy the intent of the statute.

Changes:None.
Comments: Five commenters advised 

that requiring institutions to complete 
surveys conducted as part of the 
Integrated Postsecondary Education 
System (IPEDS) in a timely manner and 
to the satisfaction of the Secretary could 
be burdensome to institutions, 
especially if the school did not have a 
large staff or computer systems capable 
of collecting information. Three of the 
five commenters recommended that the 
Secretary design forms or specify
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formats to make data collection easier. 
One of the five commenters suggested 
that the Secretary accommodate 
institutions not yet computerized with 
more time to complete the surveys.

Discussion: The language for this 
provision is statutory and may not be 
changed by the Secretary. In addition, 
the Secretary believes that any survey 
conducted as part of IPEDS is necessary 
and will provide valuable information 
to the Department. Those offices that 
collect IPEDS information work 
diligently to create consistent, easy-to- 
use forms and formats, not just because 
this makes data collection easier for the 
institutions, but also because it makes 
tabulating and sorting of the information 
easier. The Secretary does not believe 
this requirement is unduly burdensome 
to institutions.

Changes: None.
Comments: One commenter suggested 

that by not allowing institutions to 
impose penalties on students unable to 
meet their financial obligations due to 
disbursement delays for loan proceeds, 
this provision would force institutions 
to “carry” unpaid students indefinitely, 
creating a financial burden. One 
commenter suggested it was not the 
intent of the statute for an institution to 
allow an unpaid student to remain 
enrolled if the delay in disbursement of 
loan proceeds was caused by the 
student’s failure to comply with a 
program requirement. One commenter 
recommended that the regulations 
stipulate that institutions would not be 
prohibited from withholding academic 
transcripts and other graduate services 
from students as the result of delayed 
disbursement of Title IV, HEA program 
funds.

Discussion: The language of this 
requirement is for the most part 
statutory, and very clear in its intent.
The Secretary does not believe this 
requirement will cause a financial 
burden to institutions as this situation 
should not frequently occiir if an 
institution is complying with all 
applicable regulations.

It is not probable that, a student would 
deliberately cause the delay of his or her 
loan disbursement by not complying 
with the instructions of the institution 
or lender; nevertheless, if such a 
situation occurred, the institution 
would not be prohibited from imposing 
penalties on the student.

The withholding of a student’s 
academic transcript or other graduate 
services is considered a penalty by the 
Secretary.

Changes: None.
Comments: A very large number of 

commenters suggested that the proposed 
regulations went beyond the scope of

the statute by prohibiting any type of 
incentive payments, particularly those 
based on “retention.” Most of those 
same commenters, plus another large 
group, felt that token gifts to students 
and alumni should be excluded from 
this requirement.

Discussion: The Secretary believes 
that even in incentive payment 
structures based on retention there is 
room for abuse and, in iact, has seen 
evidence of such abuse. Since July of 
1992 when the Amendments of 1992 
were enacted, many institutions have 
opted to change to retention-based pay 
for admissions personnel. In that time, 
the Secretary has seen evidence of 
lowered satisfactory progress standards 
and in extreme cases, falsified 
attendance and leave of absence 

. requests, all in an effort to keep students 
enrolled. In many cases, these practices 
were designed by admissions personnel 
who were duly paid after the student 
passed a retention mark. After that 
mark, the students were dropped. 
Furthermore, the Secretary has evidence 
that some of these students were 
admitted using falsified ability-to- 
benefit tests, which further ties the issue 
of retention to enrollment. The 
Secretary believes that, reputable and 
conscientious institutions can develop 
other creative ways to reward their 
employees that will have no direct or 
indirect relationship to success in 
securing enrollments. Regarding token 
gifts for students and alumni who refer 
other students, the Secretary, after 
reviewing the comments, has decided 
that such practices are widespread and 
will cause no harm if the tokens are not 
monetary, and limits are placed both on 
their Value and frequency of 
distribution.

Changes: The Secretary has amended 
§ 668.14(b)(22) to allow that token gifts 
may be given to students or alumni for 
referring other students for admission to 
the institution, as long as:

(1) the gift is not money, check or 
money order;

(2) no more than one such gift is given 
to any student or alumnus; and

(3) the value of the gift is no more 
than twenty-five dollars.

Comments: Seven commenters 
asserted that most institutions that offer 
athletically related student aid are 
currently audited by the National 
Collegiate Athletic Association (NCAA) 
and the Office of Management and 
Budget (OMB), and that the regulations 
should be amended to state that 
compilations and audits which together 
satisfy NCAA and OMB also satisfy the 
requirements of paragraphs (d) and (e) 
of the regulation. One commenter 
indicated that the proposed regulations

paralleled NCAA audit requirements 
and compliance should not pose a 
problem for member institutions. One 
commenter pointed out that a 
“compilation” is a term defined under 
Statements on Standards for Accounting 
and Review Services No.l and only 
provides a representation without any 
assurances on the statements. The 
commenter suggested that the Secretary 
require preparation of a schedule, and 
have that schedule audited.

D iscussion: The Secretary believes 
that the requirements of the statute and 
regulations stand on their own. It is up 
to each institution to determine if a 
particular audit or compilation prepared 
for a different organization satisfies the 
conditions specified in paragraphs (d) 
and (e) of the regulation. The Secretary 
believes it is unwise to give blanket 
approval to audits and compilations 
which, although at present may satisfy 
the regulation, may not at a later date. 
Furthermore, the language of this 
provision, as written, covers all 
institutions, even those which are not 
NCAA members.

Changes: None.
Comments: Seven commenters 

indicated that by making the effective 
date for participation in the Title IV,
HEA programs the date that the 
Secretary signs an institution’s program 
participation agreement, there may well 
be a lapse of time from the expiration 
of the prior program participation 
agreement during which the institution 
may be ineligible. The commenters felt 
this may create financial problems for 
both institutions and students, and 
some recommended that program 
participation be made retroactive to the 
date of application. Some other 
commenters felt program participation 
should be made retroactive to the date 
of the certification review.

Discussion: The language for this 
provision is statutory. The Secretary has 
no reason to believe that Congress had 
any other intent when the law was 
drafted. However, the Secretary 
understands the concern of commenters 
that an institution’s program 
participation agreement might expire 
after an institution has submitted a 
renewal application but before the 
Secretary signs a new program 
participation agreement. The Secretary 
has modified § 668.13 to address that 
concern. See the section of the Analysis 
o f Comments and Changes that 
addresses certification procedures 
(§668.13).

Changes: None.
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Section 668.15 Factors o f Financial 
R esponsibility

General. Comments: A few 
commenters supported all of the 
Secretary’s proposed regulations in 
§ 668.15. One of the commenters 
recommended the inclusion of a debt to 
net worth ratio in considering an 
institution’s financial responsibility.
One commenter, who disagreed with the 
Secretary’s rationale for increasing the 
current ratio requirement from 1:1 to 
1.25:1, suggested that the Secretary 
consider other types of financial 
analysis such as a “Z Score” in 
evaluating an institution’s financial 
resources. Another commenter, who 
also disagreed with the Secretary, 
believed that tangible net worth was not 
an appropriate indicator of financial 
responsibility and recommended that 
the Secretary consider cash flow 
statements in his evaluation.

D iscussion: The Secretary considered 
a number of alternative ratio tests that 
could be used to evaluate an 
institution’s financial condition. While 
the Secretary does consider minimum 
capitalization an important factor in 
determining an institution’s financial 
responsibility, he has elected not to put 
sudi a standard into regulation at this 
time. Based upon the limited 
information presented by in the 
commenters, the Secretary is not 
convinced that a “Z Score” would be an 
appropriate measure of financial 
responsibility for an institution. 
However, the Secretary will monitor the 
financial information gathered in 
accordance with these regulations to 
determine whether it would be 
appropriate to require either additional, 
or alternative cash flow statement 
criteria as a factor in determining 
financial responsibility.

Changes: None.
Comments: Many commenters 

responded to the Secretary’s request for 
comments regarding the acceptability of 
a “bond rating” as sufficient indicia of 
a nonprofit institution’s financial 
responsibility. The majority of the 
commenters expressed support of the 
use of a bond rating as a means of 
evaluating financial responsibility. One 
commenter suggested that the Secretary 
consider an institution to be financially 
responsible if it is able to demonstrate 
that it has a debt financing arrangement 
that is acceptable to the College 
Construction Loan Authority (Connie 
Lee). Another commenter believed that 
the Secretary should broaden the 
definition of acceptable bonds to 
include other than general obligation 
bonds because certain types of revenue 
bonds issued by pubic nonprofit

institutions also have ratings by 
nationally recognized rating agencies. 
One commenter believed that the 
Secretary should expand the provision 
to exempt for-profit institutions with an 
acceptable bond rating.

D iscussion: The Secretary believes 
that a superior bond rating may serve as 
an effective proxy for demonstrating an 
institution’s financial responsibility. An 
institution that has the capacity to issue 
a top rated debt security is, in general, 
considered to have the financial 
resources necessary to meet all of its 
financial obligations. The Secretary 
believes that the debt paying ability of 
an institution, as determined by a 
comprehensive credit review conducted 
by a nationally recognized statistical 
rating organization, is representative of 
the institution’s financial health. For an 
institution’s bond rating to serve as an 
acceptable proxy, the institution must 
have the financial resources required to 
obtain a rating at or above the second 
highest level used by the rating 
organization. Furthermore, the Secretary 
requires that an institution provide 
evidence that the issue has been rated 
without consideration of any insurance, 
guarantee, or credit enhancement that 
may have been used to lower the 
institution’s cost of capital. The 
Secretary requires that an institution 
provide an actual rating from a 
nationally recognized statistical rating 
organization. Since Connie Lee is not a 
rating organization, financing 
arrangements that are acceptable to 
Connie Lee are only eligible for 
consideration to the extent that they are 
separately rated by a nationally 
recognized rating organization that is 
acceptable to the Secretary. The 
Secretary agrees with commenters that 
the substitution of a bond rating for an 
institution’s having to demonstrate 
financial responsibility should be 
expanded to include other forms of 
rated debt such as revenue bonds. The 
Secretary also agrees that this provision 
should be applied to both nonprofit and 
for-profit institutions.

Changes: Sections 668.15(b)(7)(ii),
(b)(8)(ii) and (b)(9)(v) have been added 
to provide that the Secretary shall 
consider an institution to be financially 
responsible if the institution is able to 
demonstrate to the satisfaction of the 
Secretary that it has an outstanding debt 
obligation which has been rated by a 
nationally recognized statistical rating 
organization at or above the second 
highest level rated by that organization. 
To be acceptable to the Secretary, an 
institution’s debt must have been rated 
without consideration of any insurance, 
guarantee, or credit enhancement

employed by the institution to lower its 
cost of capital.

General standards o f  financial 
responsibility. Comments: A few 
commenters expressed concern that the 
Secretary’s requirement that an 
institution submit an audited financial 
statement without qualification or 
disclaimer was particularly burdensome 
because the commenters believed an 
institution is likely to be faced with a 
“qualified” statement as a result of 
adopting new accounting standards 
mandated under FAS 117.

D iscussion: The Secretary believes 
that the reliability of any financial 
statement is dependent upon the ability 
of the institution’s independent auditor 
to determine and report that the 
information contained within the 
financial statements is a fair 
representation of the institution’s 
financial resources. The auditor will 
issue a qualified statement if the auditor 
is unable to determine that the 
information is a fair representation 
because of any uncertainty. It is the 
institution’s responsibility to identify 
the cause of the uncertainty and make 
every reasonable effort to correct it,

Changes: None.
Comments: Many commenters 

believed that the requirement for an 
institution to be current on any debt 
service should be clarified to take into 
consideration legitimate disputes that 
may arise in the normal course of 
business. Several commenters believed 
that a single instance or even a few 
instances of late payments would not 
necessarily be indicative of financial 
problems. Many commenters believed 
that an institution should be considered 
current, despite not having made 
scheduled payments, if the institution is 
currently involved in negotiations with 
creditors to restructure or reschedule 
outstanding debt. A number of 
commenters suggested that a pattern of 
late payments on the part of an 
institution would be a more reliable 
indicator of financial difficulty than 
would a single instance of failure to pay. 
Many of the commenters suggested that 
the Secretary rely on the judgement of 
the institution’s independent auditor in 
determining whether or not such a 
pattern of late payment exists.

D iscussion: In general, the Secretary 
believes that an institution’s ability to 
meet its financial obligations when due 
is indicative of financial health. 
However, the Secretary recognizes that 
over the normal course of a business 
cycle an institution may occasionally 
delay payment to certain trade creditors 
as a result of contractual disputes. 
Alternatively, the Secretary recognizes 
that an institution that is experiencing
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cash flow problems will typically delay 
payment to creditors in an effort to 
conserve cash. Clearly, if the cause of an 
institution’s delay in making payment is 
contractual in nature, than the Secretary 
expects that this would occur 
infrequently. If the cause is related to n 
insufficient cash flow, then the 
Secretary would expect to observe a 
recurring pattern of late payments to 
creditors. The Secretary believes that 
payments related to long term liabilities 
such as term loans from financial 
institutions, bonds, debentures, or notes 
payable which become due beyond one 
year are of significant importance 
because the institution’s assets are 

' typically pledged, encumbered, or 
assigned to collateralize such 
obligations. The Secretary agrees with 
the commenters that an institution is 
current, despite having failed to make 
scheduled payments, if the institution 
has reached an acceptable agreement 
with creditors to substantially 
reschedule or restructure the 
outstanding debt. However, the 
Secretary believes that a failure, on the 
part of the institution, to reach an 
agreement with creditors after a 
reasonable period of time exposes the 
institution to potential financial and 
legal problems that may adversely afreet 
the quality of the institution’s 
educational program. Information about 
the institution’s outstanding debt is 
already provided by the institution in its 
audited financial statement.
Furthermore, the institution’s 
independent auditor has a responsibility 
to disclose any failure, on the part of the 
institution, to be in compliance with 
loan agreements in existence on the date 
the institution’s balance sheet was 
prepared.

Changes: Section 668.15(b)(4) is 
amended to provide that an institution 
is not considered to be financially 
responsible if the institution is not in 
compliance with all loan agreements in 
existence on the date the institution’s 
financial statements are prepared. 
However, the Secretary considers an 
institution to be current in its debt 
service if the institution can provide 
evidence that it has reached a mutually 
acceptable agreement to restructure or 
reschedule its obligations. If an 
institution is unable to reach a mutually 
acceptable agreement with creditors 
after 120 days and the institution’s 
failure to pay its obligations has resulted 
in a creditor taking legal action to attach 
the institution’s assets or obtain a 
judgment, then the institution shall not 
be considered to be financially 
responsible. o

Comments: Many commenters felt the 
requirement that an institution maintain

a cash reserve was excessive. A few 
commenters supported the requirement 
of the cash reserve and provided 
suggestions for alternative methods of 
calculating the amount of the reserve 
requirement. A majority of the 
commenters who expressed a concern 
believed that the establishment of a 
separate reserve account would 
significantly reduce available working 
capital funds that might be better 
applied to meet other operating 
expenditures. Many commenters 
believed that nonprofit institutions 
should be allowed to include amounts 
held in the cash reserve in the 
calculation of the ratio of current assets 
to current liabilities. Some commenters 
supported the Secretary’s position that 
the cash reserve account should be 
excluded from the calculation of the 
ratio for nonprofit institutions. A 
number of the commenters thought that 
a more appropriate requirement would 
be a cash reserve that is based on the 
institution’s actual refund experience. A 
few commenters suggested that the cash 
reserve requirement be based on the 
residual of total unearned tuition 
liability less accounts receivable, with 
an adjustment for refunds made under 
the pro rata refund policy. Many 
commenters suggested that the 
calculation of the reserve requirement 
on the basis of deferred tuition revenue 
seemed arbitrary and indicated that it 
would vary greatly among institutions 
depending on the timing of enrollments 
and the preparation of year end 
financial statements. Other commenters 
recommended that the Secretary 
consider an annual financial statement 
along with cash flow projections for the 
next three enrollment periods as an 
alternative to the cash reserve. A few 
commenters believed that the definition 
of acceptable forms of the cash reserve 
should be expanded to include money 
market instruments, that are highly 
liquid and trade in an active secondary 
market. Overall, the majority of the 
commenters believed that the provision 
should be removed.

D iscussion: Section 498(c)(5) of the 
HEA requires the Secretary to establish 
requirements for an institution to 
maintain sufficient cash reserves to 
ensure repayment of any required 
refunds. The Secretary proposed that a 
cash reserve based on the institution’s 
deferred tuition revenue would be 
appropriate because the balance of the 
deferred tuition account generally 
reflects amounts collected by, or 
contractually obligated to be received 
by, the institution in advance of 
providing educational services. The 
Secretary believed an institution could

reasonably expect that some students 
would withdraw prior to the completion 
of their educational program and be 
entitled to a refuiid of amounts paid for 
services not yet rendered.

The Secretary believes that the 
commenters are correct in observing 
that the balance of deferred tuition 
revenue would vary among institutions 
depending on factors that have little to 
do with actual refund payments by the 
institution, such as enrollment periods 
and fiscal year ends. The Secretary 
believes that it would be more 
consistent with the intent of the HEA for 
this provision to match the reserve 
requirement more closely with an 
institution’s historical refund 
experience. The Secretary believes that 
a cash reserve balance equal to one 
quarter of the institution’s previous 
year’s total refund expenditure would 
be sufficient to satisfy the institutions 
cash reserve requirement because that 
amount represents approximately three 
months potential refund expenditure.

In order to establish the appropriate 
amount for the cash reserve, the 
institution will have to disclose, in a 
note to its audited financial statements, 
the dollar amount of total refunds paid 
in both the current fiscal year and prior 
year. The Secretary does not consider 
internally generated cash flow 
projections as reliable indicators of an 
institution’s ability to meet the cash 
reserve requirement. The Secretary does 
not consider liquid investments, such as 
money market funds, to be equivalent to 
cash because such investments do not 
generally have a maturity date and are 
therefore' more characteristic of equity 
investments.

While the Secretary acknowledges the 
criticism from the commenters that the 
establishment of a cash reserve reduces 
available working capital, the Secretary 
points out that the establishment of a 
reserve account requires the 
accumulation of cash on a one-time 
basis. Contributions to the reserve 
account would be required only to the 
extent that enrollment levels and refund 
experiences vary. On a continuing basis, 
the resulting net outflow of working 
capital would be the same despite the 
establishment of a cash reserve.

The Secretary agrees with the 
commenters that nonprofit institutions 
should be treated consistently with for- 
profit institutions, and allowed to 
include the cash reserve in the 
calculation of the liquidity ratios. The 
reserve account is intended to provide 
an immediately available source of cash 
that must be available to make refunds 
at any time. It is reasonable to expect 
that if an institution were to close at 
other than the end of an academic
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period that the cash reserve funds 
would be used to pay the institution’s 
refund liability. Since unpaid refunds 
are generally recognized as a current 
liability it is appropriate to recognize, in 
the institution’s ratio calculation, those 
assets which would actually be used to 
offset the liability in the event of 
liquidation.

The regulation will restrict the type of 
account in which the cash reserve must 
be kept because it must be maintained 
at a certain minimum level at all times. 
Accordingly, an institution may not 
hold reserve funds in any type of 
investment that is subject to significant 
price variation. The Secretary believes 
only cash held in the form of a demand 
deposit in a federally insured bank 
account, or short term investments 
secured by the full faith and credit of 
the United States meet this criteria.

C h a nges: The Secretary amends the 
cash reserve requirement in 
§ 668.15(b)(5) to require an institution to 
maintain at all times, a cash reserve 
equal to one-quarter of the total dollar 
amount of refunds paid by the 
institution in the previous fiscal year. 
Such reserves shall be maintained in a 
cash deposit in a federally insured bank 
account or, in U.S. Treasury securities, 
backed by the full faith and credit of the 
United States having an original 
maturity of three months or less.

C om m ents: Many commenters 
believed that the requirement that for- 
profit institutions maintain a ratio of 
current assets to current liabilities of 
1.25:1 was burdensome and exceeded 
the scope of the statute. One commenter 
supported the ratio requirement and 
suggested that a current ratio of 1.6:1 up 
to 2:1 might be a more appropriate 
standard of financial responsibility. The 
majority of commenters who expressed 
concern regarding the ratio requirement 
indicated that they believed the 
Secretary’s justification for applying a 
higher standard to for-profit institutions 
was unsupported and discriminatory. 
Many commenters believed that the 
Secretary should not attempt to 
distinguish between for-profit and 
nonprofit institutions. Among the 
commenters who expressed a concern, 
most believed that the establishment of 
separate ratio tests for each type of 
institution was not required by the HEA. 
Some of the commenters believed that 
the exclusion of uncollateralized related 
party receivables from the calculation of 
current assets was inconsistent with 
generally accepted accounting 
principles. A number of commenters 
suggested that a phase-in period ranging 
from twelve months to more than five 
years should be granted to allow 
institutions time to build up working

capital reserves in order to comply with 
this standard.

D iscussion : Many commenters 
believed that in applying this standard 
the Secretary was effectively mandating 
that for-profit institutions divert 
available funds away from capital assets 
such as facilities, supplies, and 
equipment and into lower yielding short 
term investments. While the Secretary 
recognizes the possibility that a higher 
current ratio requirement could 
theoretically lead to greater 
'inefficiencies in the use of funds, the 
Secretary believes that higher levels of 
working capital afford greater financial 
flexibility to institutions and thus 
provide greater protection against the 
possibility of unexpected closure. The 
Secretary believes that Congress 
intended to ensure through regulation 
that students are afforded every 
reasonable protection with regard to 
their attendance at an institution 
through which they are receiving HEA 
funds. The Secretary also believes that 
the numerous fundamental differences 
in accounting and funding methods for 
nonprofit and for-profit institutions 
provide sufficient justification for the 
application of different standards to 
them.

However, the Secretary believes that a 
change in the current ratio réquirement 
is appropriate to take into consideration 
differing financial and operating 
structures while employing similar 
standards for both for-profit and 
nonprofit institutions. In order to 
implement a uniform standard that may 
be used for different types of 
institutions, the Secretary believes that 
it is appropriate to exclude certain 
assets and liabilities from the 
calculation of the analytical ratios. As 
discussed in more detail below, the 
Secretary believes institutions that are 
currently in compliance with the 
existing standards of financial 
responsibility will not require a grace 
period to meet the new standards.

C h a nges: In §§668.15(b)(7)(i)(A) and
(b)(8)(i)(B), the Secretary has replaced 
the current ratio requirement of 1.25:1 
with an acid test ratio of 1:1, 
representing the ratio of the sum of cash 
and cash equivalents, and current 
accounts receivable divided by current 
liabilities. In applying this standard, the 
Secretary excludes from the ratio 
calculation all unsecured or 
uncollateralized related party 
receivables as well as all other assets not 
specifically identified in the above ratio 
calculation.

C om m ents: Several commenters were 
concerned that the Secretary is involved 
in attempting to set accounting 
standards by requiring classified

statements of financial position for 
nonprofit institutions reporting under 
Financial Accounting Standards Board 
Statement 117 (FASB 117), Financial 
Statements for Not-for-Profit 
Organizations.

D iscussion : The Secretary is aware 
that presenting the statement of 
financial position of a nonprofit 
institution as a classified statement of 
financial position is a matter of 
management decision. However, during 
the negotiated rule making process, the 
need for comparable financial 
responsibility and accounting standards 
became evident. This need must be 
reconciled in some manner, despite the 
varying accounting standards between 
for-profit and nonprofit entities. The 
Secretary does not permit this 
information to be presented in a 
supplementary schedule because 
supplementary schedules are not subject 
to audit tests, as are notes to the 
financial statements. The information 
concerning current assets and current 
liabilities does not have to be included 
as part of the audit but may be included 
in the notes to the financial statements. 
Preparation of a classified statement of 
financial position is included as an 
option under FASB 117. The Secretary 
is therefore not setting standards but 
merely requiring that presentation be 
made in accordance with one of those 
options in particular.

C hanges: None.
C om m ents: Many commenters 

believed that implementation of the 
proposed regulations should be delayed 
for at least a year, with most 
commenters expressed stating that the 
increased current ratio requirement and 
cash reserve requirement would require 
institutions to accumulate additional 
cash or other liquid assets.

D iscussion : Tne Secretary believes 
institutions that are in compliance with 
the current standards for financial 
responsibility will not require a 
significant period of time to implement 
the proposed changes. For many 
institutions, the acid test ratio proposed 
by the Secretary will measure exactly 
the same elements as the former current 
ratio did. The establishment of a 
separate cash reserve should not impact 
the calculation to a great extent because 
the cash reserve balance will be 
included in the ratio calculation. 
Because the acid test ratio is a more 
stringent measure of liquidity, the 
Secretary only requires that an 
institution demonstrate parity between 
its most liquid assets and its current 
obligations. The accumulation of 
significant liquid assets would generally 
not be required by an institution. The 
Secretary believes that it is reasonable to
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expect that an institution has at least as 
much cash on hand and current 
receivables as it does current 
obligations.

C hanges: None.
Past p erfo rm a n ce  o f  a n  institution or  

persons affiliated with an  institution. 
C om m ents: Two commenters were 
concerned about the proposal to expand 
the requirements whereby an institution 
is not considered to be financially 
responsible if an individual, who 
exercises substantial control over any 
other existing institutions or defunct 
institution or third-party servicer, owes 
a liability for a violation of a Title IV 
requirement, and is not making 
payments according to an agreement 
established with the Secretary to repay 
the liability. Several commenters 
wanted all references to a member or 
members of a person’s family deleted 
from the regulations citing that people 
should not be held financially or legally 
responsible for the actions of members 
of their family who have reached their 
majority. Another commenter was 
concerned about the inclusion of a 
member of the person’s family without 
regard to whether there is any 
partnership between the individuals 
and felt that this requirement 
unnecessarily broadens the scope of the 
requirement. Several commenters 
suggested that the percentage of 
ownership interest used to establish 
substantial control over an institution or 
third-party servicer be set at 50 percent 
rather than 25 percent stating that a 25 
percent ownership interest does not 
mean that the person has control of the 
business.

D iscussion: Section 498(e)(4)(B) refers 
to audit findings of more than 5 percent 
of an institution’s Title IV, HEA 
program funds for any award year. The 
Secretary considers this statutory 
provision to be designed to require the 
consideration of the loss of that amount 
of Title IV, HEA program funds, 
regardless of whether that loss was 
identified from an audit or as the result 
of a program review.

The Secretary considers the criteria in 
the provisions of § 668.15(c)(2) to be 
indicative of serious problems with 
financial responsibility. An institution 
in one of these categories has already 
failed to comply properly with the Title 
IV HEA program requirements and has 
had the opportunity, during its appeal 
process or other negotiations with the 
Department’s officials, to demonstrate 
any mitigating circumstances that might 
have justified reducing or eliminating 
the sanction or finding. The Secretary 
agrees with the commenters who 
su8gested that one of the categories of 
past performance problems should be
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revised to reflect a failure of an 
institution to resolve satisfactorily any 
significant compliance problem.

The Secretary is satisfied that citing 
an institution for a failure to submit 
acceptable required audit reports in a 
timely fashion is a better standard of 
past performance problems than a final 
determination. A final determination is 
issued only after an acceptable audit 
report has been submitted and the 
findings have been formally issued to 
the institution. An institution can be 
cited for failure to submit an audit 
report in a timely fashion, and an 
institution can have its audit report 
returned because the report is 
unacceptable. These actions do not 
imply that the institution has committed 
any other violations of Title IV, HEA 
program requirements, but it is essential 
for the Secretary to have acceptable 
audit reports on time so that the 
Secretary can evaluate whether the 
institution is appropriately 
administering its participation in the 
Title IV, HEA programs.

C h a nges: The criterion in paragraph 
(c)(2)(iv) of this section has been revised 
to provide that the failure to resolve 
satisfactorily any significant problem 
identified in a program review or audit 
report causes an institution not to be 
considered financially responsible.

E x cep tio n s to the g en era l stan da rds o f  
fin a n cia l responsibility. C o m m ents:  
Three commenters suggested that 
performance bonds should be accepted 
to meet the standard for surety 
amounting to at least 50 percent of total 
Title IV HEA program funding under the 
statute. The commenters contended that 
performance bonds may provide equal, 
if not better, protection to the Secretary 
than letters of credit because it is often 
possible to collect on performance 
bonds even after the expiration date.

D iscussion : The Secretary has 
determined that the level of protection 
afforded by performance bonds is not 
sufficient due to the relative difficulty 
in collecting against such instruments 
compared to recoveries under a letter of 
credit. In some instances involving 
school closures where a performance 
bond was in place, the Secretary might 
be required to submit and document 
claims on a student-by-student basis 
before a third party before collecting the 
full amount of institutional liabilities. 
Collection under an irrevocable letter of 
credit has proven to be reliable and 
effective in protecting the federal 
interests.

C h a nges: None.
C o m m ents : A number of commenters 

responded to the Secretary’s request in 
the February 28,1994 NPRM for specific 
standards that might be employed to
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measure the acceptability of a State’s 
tuition recovery hind. Several 
commenters recommended that the 
Department only require states to certify 
that the fund can pay all required 
refunds on behalf of schools that close 
precipitously. Some of the commenters 
recommended that the Secretary take 
into consideration the success of various 
teach-out measures which exist in the 
various states. One commenter 
recommended removal of the exemption 
because many charges associated with 
attending an institution that are 
properly included in refunds are not 
considered part of tuition, and would 
not be recoverable by the student in the 
event an institution closes. The 
commenter went on to recommend that 
the Secretary require an actuarial 
analysis and certification of full funding 
before considering a fund acceptable. 
Some of the commenters believed that a 
State’s tuition recovery fund should be 
acceptable if the State has taxing 
authority to require schools to 
contribute to the fund. One commenter 
provided the Department with a number 
of suggestions including: assessing the 
extent of refund obligation that the fund 
would cover, the current funding level, 
maximum fund balance, amounts of 
annual assessments, amount of annual 
claims, the authority of the fund’s 
administrator and the historical 
experience of the fund. One commenter 
believed that the Department would not 
effectively be able to evaluate the State’s 
tuition recovery fund. Another 
commenter suggested that the 
acceptability of the state’s tuition 
recovery fund should be determined by 
comparing a State fund> established 
maximum payout to an individual 
institution’s annual loan volume.

D iscussion : In general, the Secretary 
believes that a State’s tuition recovery 
fund will be found to be acceptable 
where it has the backing of the full faith 
and credit of the State and agrees to 
administer such refund payments in 
accordance with the requirements of the 
HEA programs. Based upon historical 
experience, State tuition recovery funds 
have been poorly capitalized and fund 
administrators have little authority to 
levy assessments. Many of the funds 
will pay refunds only for students 
currently enrolled, and not to students 
that were owed refunds when the 
institution closed. Other State tuition 
recovery funds have only provided 
protection to in-state residents and, in 
general, have capped payments at a 
predetermined maximum level without 
regard to the refund owed under the 
HEA programs. Some problems have 
also arisen where refunds were being
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made directly to students on a first- 
come, first-served basis that exhausted 
the available funds without 
apportioning them ratably to the 
funding sources that should have 
received the refunds for the benefit of 
those students.

Given these concerns regarding the 
acceptability of State tuition recovery 
funds, the Secretary does not believe it 
is appropriate to address these criteria 
through regulation at this time. The 
Secretary will continue to review this 
issue to determine what standards, if 
any, may be set out through regulation.

Changes: None.
Comments: One commenter 

supported the requirement that an 
institution maintain a minimum cash 
reserve equal to 10 percent of deferred 
tuition revenue but believed that an 
institution’s contributions to a State’s 
tuition recovery fund should be 
included in calculating the reserve 
requirement. One commenter noted that 
the North Carolina General Statute 
115D-90 requires an institution to 
maintain a guaranty bond in an amount 
equivalent to ah institution’s deferred 
tuition revenue at peak enrollment. The 
commenter believed that students were 
already afforded reasonable protection 
under the bond requirement and 
suggested that the cash reserve be 
required when no other form of 
protection exists. Another commenter 
believed that the Secretary should fully 
exempt institutions which retain 
deferred tuition amounts through 
independently administered escrow 
arrangements.

D iscussion: Section 498(c)(5) of the 
HEA requires that all institutions 
maintain a minimum cash reserve. The 
requirement for ah institution to 
maintain a cash reserve does not apply 
to institutions which reside in a State 
that has a tuition recovery fund if that 
state’s tuition recovery fund is 
acceptable to the Secretary. As 
discussed above, under certain 
situations an institution may be able to 
demonstrate that the State tuition 
recovery fund to which it contributes 
will supplant the institution’s 
requirement to maintain a separate cash 
reserve. In such an instance, the 
institution will not be able to treat its 
contributions to the State tuition 
recovery fund as a portion of its current 
assets.

Changes: None
Comments: One commenter believed 

that the requirement for an institution to 
demonstrate a positive tangible net 
worth would discourage employee 
ownership of institutions because 
amounts invested in employee stock 
ownership plans (ESOP’s) are treated as

intangibles and would be excluded from 
the calculation of net worth.
Furthermore, the commenter believed 
that this particular provision was 
retroactive because intangibles that may 
have been acquired several years ago 
would still appear on an institution’s 
balance sheet. The same commenter 
believed that the expense item 
representing amortization of intangibles 
should be excluded from the calculation 
of operating loss in view of the 
Secretary’s exclusion of intangible 
assets from the calculation of tangible 
net worth. Another commenter 
requested that the Secretary consider 
the market value of assets purchased 
years ago and carried at depreciated 
book value on the institution’s financial 
statement. One commenter believed that 
intangibles should be excluded only if 
the Secretary has reason to believe that 
the value of these assets does not reflect 
an arm’s length valuation.

D iscussion: In general, an intangible 
asset has no physical existence and 
depends on some expected future 
benefit to derive its value. While the 
Secretary believes that the presence of 
an intangible on an institution’s balance, 
sheet can, and often does, imply some 
future economic benefit to the 
institution, the Secretary does not 
believe that such an asset should be 
included in the institution’s net worth 
calculation to determine whether the 
institution demonstrates financial 
responsibility for HEA program 
purposes. The Secretary does not 
believe that it would be necessary to 
exclude the expense item in the 
calculation of operating losses.
Generally accepted accounting 
principles require that an institution 
show asset values at historical cost less 
accumulated depreciation. In the 
ordinary course of business, it would 
not be possible for the Secretary to make 
a determination regarding the current 
market value of any asset unless that 
asset was actually sold in an arm’s 
length transaction or an actuarial 
valuation was obtained in a manner 
acceptable to the Secretary. 
Administrative efficiency and a 
preference for certainty as documented 
through the audited financial statements 
warrant the exclusion of such items.

Changes: None.
D ocumentation o f fin an cial 

responsibility. Comments: Two 
commenters felt that audited financial 
statements should be submitted only 
once every four years, when most 
institutions are recertified. The 
commenters believed that the statute 
allows for this limited reporting. A few 
commenters believed that the 
submission of an audited financial

statement should be accepted by the 
Secretary as sufficient evidence to 
establish an institution’s financial 
responsibility without regard to the 
content of the statements.

D iscussion: The statute is clear in 
making annual audited financial 
statements a requirement. Further, the 
Secretary believes that the Department 
has a responsibility to verify on an 
annual basis that institutions have 
sufficient financial strength to provide 
the educational services for which its 
students are contracting. The Secretary 
has prescribed an acid test ratio in 
accordance with § 498(c)(2) of the HEA. 
The calculation of the acid test ratio is 
based on information contained in an 
institution’s audited financial statement 
as prescribed in § 498(4). The Secretary 
believes that the acid test ratio provides 
reliable information about the financial 
condition of an institution.

Changes: None.
Comments: One commenter believed 

that the requirement that an institution 
submit a financial statement for its two 
most recently complete fiscal years 
should be clarified by the Secretary to 
require two years of financial 
information in only the first year 
following the implementation of the 
regulation because annual financial 
statements would be required thereafter.

D iscussion: The Secretary requires the 
submission of two years of financial 
data on an annual basis. To be 
considered financially responsible, an 
institution must demonstrate that it has 
not experienced operating losses in 
either or both of its two most recently 
completed fiscal years that in sum total 
more than ten percent of the 
institution’s total net worth at the 
beginning of the first year in the two 
year period. The Secretary shall make 
this determination on the basis of 
financial information submitted by the 
institution in the form of an audited 
comparative financial statement 
representing each of the institution’s 
two most recently completed fiscal 
years or by comparing information 
provided by the institution in the form 
of two individual audited financial 
statements, each representing one of the 
institution’s two most recently 
completed fiscal years.

Changes: None.
Comments: Many commenters 

believed that the requirement for an 
institution to submit an audited 
financial statement within four months 
of the institution’s fiscal year end was 
burdensome because institutions were 
also required to perform compliance 
audits during the year at points that did 
not necessarily coincide with the 
institution’s fiscal year end. As a result



the institution would be required to 
incur additional audit costs that would 
be unnecessary if both audits could be 
performed simultaneously. To 
accomplish this, the commenters 
requested that the Secretary extend the 
period in which audits are due from 
four months to within six months of the 
institution’s fiscal year end. Two 
commenters believed that the 
requirement for an institution to submit 
an audited financial statement within 
four months of the fiscal year end 
contradicted the objectives of the Single 
Audit Act, and OMB circular A-128 and 
A-133, because timing differences 
related to the availability of information 
would result in an institution being 
required perform both a financial audit 
and a compliance audit. Another 
commenter noted that audits prepared 
in accordance with the Single Audit Act 
were acceptable under 34 CFR 668.23(f), 
and suggested that an audit prepared in 
accordance with the Single Audit Act 
ought to be acceptable to the Secretary 
in other sections of the same regulation.

D iscussion: The Secretary believes 
that a four month period provides ample 
opportunity for an institution to 
accomplish the preparation and audit of 
fiscal year end financial statements. The 
reliability of any financial statement, as 
a fair representation of the institution’s 
true financial condition, is largely 
dependent on the timeliness of the 
financial report. The Secretary believes 
that four months is reasonable and notes 
that many thousands of publicly traded 
corporations make timely submissions 
under the 3 month time frame set by the 
Securities and Exchange Commission 
for the submission of annual audited 
financial statements. The Secretary may, 
however, grant an extension on an 
individual basis where the institution 
demonstrates a sufficient basis for the 
extension. An institution that is 
required to report in accordance with 
OMB circular A-128 or A-133 under 
the Single Audit Act will continue to be 
governed by the reporting requirements 
specified under that act.

Changes: The Secretary has added 
§ 668.15(e)(3) to show that audits 
submitted in accordance with the Single 
Audit Act meet the reporting 
requirements under this section.
Section 6 6 8 .1 6  Standards o f  
Adm inistrative Capability

Comments: Proposed changes to this 
section generated many comments.
Some commenters asserted that many of 
the proposed standards go far beyond 
the issue of administrative capability, 

ome argued that the Secretary would 
exceed the authority of the HEA if the 
proposed revisions were retained in

final regulations. Some commenters 
argued that some of the issues addressed 
in this section were subject to review by 
accrediting agencies or SPREs and 
inclusion in these standards would 
result in duplication of effort on the part 
of the Triad agencies and institutions. 
Some commenters believed the 
proposed standards to be needlessly 
detailed and complex. Some 
commenters stated that the proposed 
standards were too broad. Some 
commenters strongly opposed the 
clarification that institutions would be 
expected to comply with all the 
standards in order to be fully certified. 
Some commenters noted that there was 
no effort to weigh the relative 
importance of the various proposed 
elements of administrative capability 
and recommended that the section be 
revised to prioritize the various 
standards. Some commenters 
recommend that the elements of 
administrative capability in § 668.16 be 
considered indicators, not absolutes. 
Some commenters requested that the 
Secretary provide more specificity in 
the regulations so that institutions 
would know precisely what was 
requested of them and when.

D iscussion: The Secretary appreciates 
the many thoughtful comments on the 
various aspects of regulating in the area 
of administrative capability. The 
Secretary found many of the 
constructive recommendations made by 
commenters to be useful in modifying 
some standards, crafting more precise 
language for other standards, and 
understanding why some proposed 
standards are unnecessary or should not 
be imposed at this time.

Based on the comments, the Secretary 
has modified the proposed 
administrative standards significantly. 
While specific changes are discussed in 
detail in connection with the applicable 
section, the Secretary believes it may be 
useful to note some of the principles 
and rationale which guided the 
refinement of the administrative 
standards. The Secretary made many 
changes in sections where commenters 
pointed out that the same goal could be 
reached by requiring less detail or
action by those institutions that 
demonstrated a history of compliance 
with regulations governing the Title IV, 
HEA programs and imposing more on 
requirements or restrictions on 
institutions that have either no track 
record or have a record of problems 
administering the Title IV, HEA 
programs. The Secretary also made 
adjustments in those proposed 
standards where there was overlap with 
the responsibilities of accrediting 
agencies or SPREs.

The Secretary did not find persuasive 
the comments of those who urged that 
the elements be considered as indicators 
of administrative capability instead of 
absolutes, or that the standards be 
prioritized to indicate relative 
importance. Requiring that institutions 
meet each and every standard is critical 
to successful enforcement by the 
Secretary. If institutions were not 
required to do so, institutions could 
argue that they had substantially 
complied with the administrative 
capability standards and it would be 
difficult for the Department to enforce 
compliance. The Secretary has 
determined that only way to become a 
more effective gatekeeper is to select 
critical standards, put institutions on 
notice that they are responsible for 
adhering to them—by requiring that 
each standard of administrative 
capability be met—and taking action 
when they are not.

Changes: None.
Comments: The majority of 

commenters believed the Secretary 
should clarify that an institution must 
administer the Title IV, HEA programs 
in accordance with all statutory 
provisions, regulatory provisions, or 
applicable special arrangement, 
agreement or limitation. Two 
commenters believed the paragraph to 
be overly broad and unnecessary.

Discussion: The Secretary appreciates 
the support of those commenters who 
understand the importance of making it 
clear that an institution is expected to 
comply with all applicable statutes, 
regulations, and any special agreement 
or arrangement into which the 
institution has entered with the 
Secretary. The Secretary agrees to clarify 
that special agreements, limitations, or 
arrangements are those entered into 
under statutes applicable to Title IV of 
the HEA.

Changes: Section 668.16(a) is 
amended to clarify that an institution 
must administer the Title IV, HEA 
programs in accordance with all 
statutory provisions, regulatory 
provisions, or applicable special 
arrangements, agreements or limitations 
entered into under the authority of 
statutes applicable to Title IV of the 
HEA. A conforming change has been 
made to § 668.14(b)(1).

Comments: Many commenters 
supported the idea that the Department 
recognize quality training provided by 
State, regional, or national financial aid 
administrators or guaranty agencies as a 
factor in the determination of a 
designated individual’s ability to 
administer the Title IV, HEA programs 
at an institution. One commenter noted 
that while attendance at training
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workshops may be beneficial, the 
workshops have no means of assessing 
whether attendees have achieved a 
given level of knowledge. While a few 
commenters acknowledged that the 
caliber of training varies and suggested 
a system that recognizes a variety of 
training options, no one responded to 
the Secretary’s request for criteria to 
consider in approving non-Federal 
training.

A majority of the commenters 
recommended that to be deemed a 
“capable individual” an aid 
administrator should be required to 
satisfy a training or certification 
requirement. Many commenters noted 
that a continuing education requirement 
might be appropriate, also. Some of the 
commenters who advocated a 
continuing education requirement 
recommended that such training be 
required to be reported to the Secretary 
or be attested to by the institution’s 
auditor.

Of those commenters who advocated 
a certification requirement, most 
opposed national certification because 
they felt it would be costly and might 
duplicate State certification efforts. 
However, two commenters did advocate 
national certification or credentials. A 
few commenters opposed certification 
and noted that one State had discarded 
certification several years ago; one 
commenter noted that the Secretary has 
not shown any evidence that State- 
certified training leads to or correlates 
with improved administration of the 
Title TV, HEA programs. One commenter 
who recommended that experience, 
training, or certification be required 
specified that the requirement should 
apply to “at least” the individual 
operationally in charge of the financial 
aid office.

Several commenters provided 
additional suggestions for factors to usé 
in determining whether an individual is 
capable: An individual’s record of 
timeliness and accuracy in 
administration of Title IV, HEA 
programs; an individual’s years o£ 
experience administering Title IV, HEA 
programs; an individual's on-going 
attendance at workshops and seminars 
during each award year, and an 
individual’s record of compliance with 
Title IV, HEA program regulations.

D iscussion: The Secretary appreciates 
the comments from those individuals 
and organizations that supported 
making some kind of training, 
certification, or continuing education a 
requirement. The Secretary continues to 
believe that State certification, as well 
as participation in and completion of 
quality workshops and training 
programs, are good indicators of a

“capable individual” and intends to 
consider these factors in evaluating 
capability. However, the Secretary does 
not see the need at this time to make 
training or certification a requirement.

Despite the lack of response to the 
solicitation of suggestions on training 
elements the Secretary might use to 
evaluate and approve nondepartmental 
training, thè Secretary believes that 
quality training programs exist outside 
the Department that would be beneficial 
in determining an individual’s 
capability and will continue to solicit 
advice as to how such programs might 
be identified and approved. To 
encourage suggestions on appropriate 
approval of training programs and to 
facilitate the use of any training 
programs approved in the future to 
evaluate capability, the Secretary 
retains, without change, the provision in 
the final regulations that would 
accommodate training approved by the 
Secretary.

The Secretary agrees that previous 
experience and documented success in 
properly administering Title IV, HEA 
programs are germane to the evaluation 
of an individual’s capability.

Changes: Previous experience and 
documented success in properly 
administering Title IV, HEA programs 
are added to the list of factors in 
§ 668.16(b)(1) that the Secretary may 
consider in determining whether an 
individual is capable.

Comments: The vast majority of 
commenters opposed strongly the use of 
any prescriptive staffing standards to 
evaluate the adequacy of staffing levels 
at institutions. Many commenters were 
concerned that there are too many 
variables—number and type of 
professional programs offered by an 
institution, level of staff experience, 
degree of centralized processing, use of 
third-party servicers, and diversity of 
the student body, in addition to the 
factors listed in § 668.16(b)(2)—to 
permit an accurate assessment of the 
adequacy of stèff levels. A number of 
commenters expressed the concern that 
small institutions would be penalized if 
staff levels were stipulated in 
regulations. Many commenters stated 
that adequate staffing should not be an 
issue unless an institution demonstrates 
problems administering the Title IV, 
HEA programs, as reflected in audits, 
program reviews, or student complaints. 
One commenter noted that during the 
negotiated rulemaking sessions, non- 
Federal negotiators explained and 
stressed the potential negative impact 
on current aid office staffing levels that 
could result from creating an artificial 
ratio of aid applicants or recipients to 
financial aid administrators.

A few commenters provided 
suggestions on how to evaluate the 
adequacy of staffing levels at 
institutions or recommended that the 
Secretary analyze workload issues and 
develop appropriate formulae. Other 
commenters recommended to the 
Secretary a recent staffing survey 
conducted for the National Association 
of Student Financial Aid Administrators 
(NASFAA) as an appropriate model to 
use in developing more precise 
measures of staff adequacy. A few 
commenters believed that currently 
participating institutions should be 
judged on the basis of their track record, 
but thought that use of ratios of aid 
applicants or recipients to financial aid 
administrators might be helpful in the 
assessment of the administrative 
capability of institutions applying for 
participation in the Title IV, HEA 
programs for the first time.

D iscussion: The Secretary believes 
that, in general, a currently participating 
institution’s compliance with the other 
standards of administrative capability 
can serve as a reliable indicator that a 
financial aid office is staffed adequately. 
However, if an institution adds a branch 
campus or other location, starts using or 
stops using a third-party servicer, or 
makes other changes that would have an 
impact on the administrative capability 
of the institution, the Secretary believes 
it may be necessary to look more closely 
at the institution’s staffing pattern. 
Further, an institution that undergoes a 
change of ownership that results in a 
change of control may experience a 
change in its enrollment level and 
financial aid office personnel and 
should be subject to review of its 
staffing level.

In general, the Secretary intends to 
use the list of factors in this section 
especially to assess the adequacy of 
staffing at institutions that make these 
changes, at institutions that are applying 
for initial participation, and at 
institutions with documented 
compliance violations. However, the 
Secretary expects all institutions to be 
able to demonstrate that they have an 
adequate number of qualified persons to 
administer the Title IV, HEA programs 
properly.

In addition to those factors identified 
in the proposed regulations, the 
Secretary agrees with those commenters 
that the use of third-party servicers 
could have a significant impact on the 
institution’s ability to administer the 
Title IV, HEA programs.

Given the lack of information 
available currently about establishing 
meaningful ratios of staff to student 
applicants or recipients, the Secretary is 
not adding a ratio to the factors used to
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evaluate even new institutions at this 
time.

C h a nges: The Secretary has amended 
§ 668.16(b)(2) by adding the use of third- 
party servicers to the list of factors to be 
considered in assessing adequacy of 
staff levels.

C om m ents: A few commenters argued 
that requiring communication of 
information from any institutional office 
that receives information that has a 
bearing on student eligibility for Title 
IV, HEA program assistance to the 
person designated to be responsible for 
administering Title IV, HEA programs 
was very labor intensive and should be 
removed. One commenter stated that the 
specifications for interoffice 
communications bear no relationship to 
an expected outcome^

D iscussion: The Secretary notes that 
this requirement has existed for some 
time. The Secretary continues to believe 
that it is an appropriate administrative 
standard inasmuch as proper 
communication among offices is 
essential to ensuring that students are 
eligible for the amounts of Title IV, HEA 
program assistance they receive and that 
the status of borrowers is updated, when 
appropriate.

C hanges: None.
C om m ents: A dozen commenters 

objected to the proposed requirement 
that institutions have written 
procedures or information regarding 
several key aspects of the administration 
of the Title IV, HEA programs. Most of 
these commenters stated that the 
proposed requirement was burdensome 
and would create a lot of paperwork 
with no discernible benefit. One 
commenter noted that communications 
processes and structures are dynamic by 
nature and thus subject to frequent 
changes. Another commenter expressed 
concern that the Secretary was trying to 
dictate the pattern and frequency of 
communications among college offices. 
This commenter added that while 
development of written procedures such 
as those proposed would be good 
management practice, the Secretary 
should not regulate such practices.
Some of the commenters recommended 
that this proposed requirement be 
removed entirely. Other commenters 
recommended that the requirement be 
imposed only on institutions that did 
not have a record of administering the 
Title IV, HEA programs successfully or 
only on larger institutions.

Several commenters suggested that 
institutions be able to show compliance 
through their computer systems. One 
commenter, concerned that the time 
required to provide detailed 
documentation would take valuable 
time away from the smoothly running

delivery of aid, recommended that 
general delineation of responsibilities be 
considered sufficient. Another 
commenter recommended that 
institutions be permitted to work out the 
method and frequéncy of 
communication. One commenter asked 
that the Secretary clarify how this 
provision relates to multi-campus 
institutions if the proposal were 
retained in final regulations.

D iscussion : The Secretary is not 
persuaded that mandating written 
procedures or information covering 
certain aspects of Title IV, HEA 
administration is an inappropriate or 
unnecessary administrative standard. 
However, the Secretary appreciates the 
concern of commenters who perceived 
certain areas of the proposal to be 
unduly burdensome. The Secretary 
agrees that the burden to an institution 
of having to prepare written procedures 
for or written information indicating the 
nature and frequency of communication 
of pertinent information among all the 
offices that have an impact on the 
administration of the Title IV, HEA 
programs outweighs the benefit that this 
provision would provide to the 
Secretary. The Secretary also agrees 
that, unless compliance problems 
relevant to the listed responsibilities are 
identified, institutions may satisfy the 
requirement that an institution have 
written procedures for or written 
information indicating the 
responsibilities of the various offices 
with respect to the approval, 
disbursement, and delivery of Title IV, 
HEA program assistance and the 
preparation and submission of reports to 
the Secretary by a general written 
description of the responsibilities of the 
various offices.

C h a nges: The requirement that an 
institution has to prepare written 
procedures for or written information 
indicating the nature and frequency of 
communication of pertinent information 
among all the offices that have an 
impact on the administration of the 
Title IV, HEA programs has been 
removed from these regulations.

C om m ents: A number of commenters 
discussed the issue of appropriate 
separation of awarding and disbursing 
functions. Many of these commenters 
said the prohibition on having family 
members perform the two functions 
would be onerous, particularly in a 
small, family-run institution. In a 
similar vein, some commenters noted 
that in a small institution the owner 
works and has responsibility over all 
facets of the institution. At small 
institutions, it is very difficult to 
provide for organizational 
independence. Many commenters

suggested deleting the new language 
that references family members and 
individuals that have control over both 
functions and relying on the annual 
audit process to test for adequate 
internal controls.

D iscussion : This standard was 
strengthened to provide additional 
deterrence to collusion, which is a big 
problem at institutions that engage in 
fraud and at many institutions that fail 
to make refunds. The strengthened 
language also gives the Secretary added, 
needed authority to terminate 
institutions that engage in collusion.

While the Secretary understands the 
concern of small family-run institutions 
that arranging for someone outside the 
family to perform one or both tasks will 
be burdensome, the suggestion that the 
Secretary delete the new language and 
rely on the required financial and 
compliance audit is not realistic. At 
very small institutions, the auditor 
would probably conclude that there are 
no internal controls because there are 
only two or three employees—often the 
owners.

C h a nges: None.
C om m ents: The Secretary received in 

excess of sixty comments on the 
provisions that address satisfactory 
academic progress. The vast majority of 
commenters were opposed to the 
proposed addition of 
§668.16(e)(3)(ii)(B), which stipulates 
that undergraduate students would be 
expected to complete their educational 
programs within 150% of the published 
length of the programs as a standard for 
measuring a student’s satisfactory 
academic progress. They recommended 
that the proposed new provision be 
removed. A few commenters argued that 
implementation of the provision would 
be an infringement of the academic 
freedom of institutions. Many others 
asserted that requiring this level of 
detail in an institution’s satisfactory 
academic progress standards is 
unwarranted, because it interferes with 
institutions’ academic procedures, and 
argued that the proposed new 
requirement bears no discernible 
relationship to administrative capability 
standards. A few commenters opposed 
the inclusion of any satisfactory 
academic progress requirements in the 
standards for determining 
administrative capability.

Many commenters were opposed to 
the proposed new criterion governing 
the maximum time frame because they 
believed that it does not take into 
consideration the academic career 
patterns of nontraditional students who 
work and have varying hours, attend 
part-time, or need remedial academic 
help, often interspersing developmental
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courses with courses taken for credit.
One commenter contended that this 
provision would discriminate against 
students who change majors or eligible 
programs. Some commenters argued 
that implementation of the proposed 
provision would result in the cut-off of 
Title IV, HEA program funds to students 
in these categories even though the 
students may be serious and highly 
motivated. Thus, students who would 
otherwise be able to complete an 
eligible program would be denied that 
opportunity because they could 
continue with their education only if 
they received Title IV, HEA program 
assistance.

Two commenters recommended that 
students be permitted to appeal this 
provision on a case-by-case basis. One 
commenter concurred with the 
provision as written and stated the 
standard is part of the current policy of 
the commenter’s institution. One 
commenter stated that the required 
increments of time for the establishment 
of a maximum time frame in which the 
student must complete his or her 
educational program do not work for a 
program such as court reporting, where 
the time it takes students to complete a 
given amount of work may vary from 3 
to 12 months.

D iscussion: Because students are 
required by Title IV of the HEA to 
maintain satisfactory progress to receive 
Title IV, HEA program assistance, it is 
only logical that an institution’s ability 
to administer Title IV, HEA programs 
must be judged, in part, on the existence 
and implementation of an adequate 
satisfactory progress policy. The 
proposed addition is a codification of 
longstanding policy and is consistent 
with the requirements of the Student- 
Right-to-Know Act.

As stated in the February 28,1994 
NPRM, the establishment of a maximum 
time frame would take into account a 
student’s enrollment status. Institutions 
are currently required to monitor 
enrollment status of students receiving 
Title IV, HEA program funds and 150% 
of published program length can and 
should be viewed only in the context of 
an individual student’s enrollment 
status. Thus, if a nontraditional student 
who is enrolled in a baccalaureate 
program that a full-time student is 
expected to complete in four years and 
a half-time student is expected to 
complete in eight years, vacillates 
between full-time and half-time 
enrollment, that student would have a 
computed maximum enrollment period 
somewhere between six and 12 years. 
Further, because the requirement is 
designed to set an upper limit on the 
period of time for which a student may
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receive Title IV, HEA program 
assistance, periods of nonenrollment, 
during which the student is not 
receiving Title IV, HEA program funds, 
would not be counted against the length 
of time the student is pursuing a degree 
or certificate. Thus, a student who 
enrolls and receives Title IV, HEA 
program funds sporadically would be 
treated differently from a frill-time 
student who pursues a degree or A 
certificate without interruption.

Paragraph (e)(l)(vii) of tnis section 
requires an institution to have 
procedures under which a student may 
appeal a determination that the student 
is not making satisfactory progress. With 
regard to eligible programs of an 
academic year or less, these regulations 
make even clearer the longstanding 
requirement that the maximum time 
frame must be divided into increments. 
Satisfactory academic progress policies 
are expected to measure whether 
students are progressing satisfactorily 
toward their educational goals and 
should serve also as a device for 
counseling students about their need to 
improve their progress, if applicable. If 
maximum time frames are not divided 
into increments, these policies are not 
serving their purpose. This principle 
applies to programs shorter than an 
academic year no less than to longer 
programs.

Changes: Section 668.16(e)(3)(B) is 
amended to clarify that a maximum 
time frame in which a student must 
complete his or her educational program 
must be no longer than 150 percent of 
the published length of the educational 
program for full-time students.

Comments: Two commenters 
recommended expanding the 
requirement that an institution must 
develop and apply an adequate system 
to identify and resolve discrepancies in 
the information that the institution 
receives to include documentation of a 
stud.ent’s social Security number. They 
reasoned that resolution of social 
security number discrepancies is an 
important part of controlling fraud and 
abuse in the Title IV, HEA programs and 
the ability of an institution to obtain 
appropriate documentation to resolve 
such discrepancies should be 
considered in determining 
administrative capability.

D iscussion: The Secretary concurs 
with the commenters that resolution of 
social security number discrepancies is 
essential and should be expressly stated 
in this section. .

Changes: Section 668.16(f)(3) is 
amended to include documentation of a 
student’s social security number in the 
information normally available to an 
institution and for which the institution

must have a system to identify and 
resolve discrepancies.

Comments: About half the 
commenters expressed concern, to 
varying degrees, that the proposed 
reporting requirement is too vague and 
broad and would result in overreporting 
that would overwhelm the Office of 
Inspector General. Some of these 
commenters recommended that the 
word “evidence” replace “information." 
Other commenters suggested that there 
be some kind of internal review or 
discussion. Several commenters 
recommended that institutions continue 
to make referrals to local law 
enforcement officials or at least consult 
with them. Two commenters wanted 
assurance that the institution would be 
protected in the event that.it made a 
referral.

D iscussion: The Secretary cannot 
accept the substitution of “evidence" for 
“information” because that the word 
“evidence” has legal ramifications. 
Evidence is normally determined in a 
court of law when the judge determines 
what permissible evidence is. 
Institutions may contact the Office of 
Investigations within the Office of 
Inspector General for advice before 
making a formal referral. The Secretary 
also cannot accept the suggestion that 

institutions establish an internal review 
mechanism prior to referral as such a 
mechanism may work to block 
appropriate referrals. However, the 
Secretary believes that an institution 
should only be required to refer to the 
Office of the Inspector General of the 
Department of Education credible 
information indicating fraud and abuse.

The Secretary sees no problem with 
institutions making concurrent referrals 
to local law enforcement authorities, but 
cannot support the referral to local 
authorities as an alternative to making 
referrals to the Office of Inspector 
General. Concurrent referrals can be 
made with the regulation as written; no 
change is necessary. The Secretary 
cannot guaranty protection to 
institutions or individuals that make 
referrals

Changes: Section 668.16(g) has been 
amended to clarify that an institution 
must only refer to the Office of the 
Inspector General of the Department of 
Education credible information 
indicating fraud and abuse.

Comments: Almost two-thirds of the 
commenters supported the concept of 
requiring institutions that serve 
significant numbers of students with 
special needs to have and implement 
plans for providing students with 
information about how to meet their 
needs, but half of these commenters 
recommended that the requirement be
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imposed only on institutions with high 
withdrawal rates. Two commenters 
recommended that institutions be 
required actually to provide the 
necessary support services.

Several commenters suggested that 
students with language barriers be 
considered to have special needs. One 
commenter suggested that students from 
low socio-economic background, as 
determined by using the Expected 
Family Contribution (EFC) figures under 
the Federal Need Analysis formula, be 
determined to have special needs. Those 
commenters who responded to the 
Secretary’s request for how to define 
significant number suggested either that 
66 percent of total enrollment be used, 
as that would be consistent with the 
mitigating circumstances threshold for 
appealing determinations of excessive 
cohort default rates, or that percentages 
of enrollment, for example five percent, 
10 percent, or 20 percent, be used as 
thresholds, depending on the number of 
students.

Of the commenters who opposed the 
proposed requirement, almost half 
argued that there is no connection 
between the proposed regulation and 
administrative capability and the 
Secretary therefore should not regulate 
in this area. A half dozen commenters 
believed that students were aware of 
their own special needs and it was their 
responsibility to ensure that these needs 
were met. Several other commenters 
believed the proposed requirement was 
unnecessary because either institutions 
that had students with special needs 
were already attending to those needs, 
or such students would already be 
getting help from appropriate social 
service agencies. One commenter who 
objected strongly to the proposal noted, 
among other concerns, that students 
need to learn to become self reliant and 
that employers with whom the 
commenter’s institution deal say the 
institution is already coddling its 
students too much.

Discussion : The Secretary is 
persuaded that regulation in this area is 

unnecessary at this time.
Changes: The provision that provides 

that an institution that serves significant 
numbers of students with special needs 
must have and implement plans for 
providing students with information 
about how to meet their needs has been 
removed from these regulations.

Comments: Two commenters 
supported the provision that would 
require institutions to have procedures 
for receiving, investigating, and 
resolving student complaints but 
requested that the Secretary clarify the 
proposed language. One of these 
commenters asked that the Secretary

make it clear that institutions would be 
expected to handle only those 
complaints related to the educational 
programs and support services offered 
by the institution. The other commenter 
thought that institutions should be 
required to publicize their system for 
handling complaints and maintain a log 
of student complaints.

D iscussion: The Secretary appreciates 
the commenters’ support; it is good 
administrative practice to have a 
mechanism to resolve student 
complaints. However, the Secretary has 
decided the proposed requirement is not 
an essential administrative standard as 
there will be other means of addressing 
student complaints about an institution. 
Each SPRE will be setting up a student 
complaint system to process student 
complaints about the postsecondary 
institutions in its State. Further, SPREs 
will be reviewing thè handling of 
student complaints at institutions they 
review. Accrediting agencies will also 
be required to assess student complaints 
about institutions they consider.

Changes: Proposed § 668.16(j) has 
been removed from these final 
regulations.

Comments: The Secretary received 
many comments on the proposals aimed 
at institutions with educational 
programs with the stated objective of 
preparing a student for gainful 
employment in a recognized 
occupation. Many of the commenters 
opposed the proposed requirements that 
the institution: (1) demonstrate a 
reasonable relationship between the 
length of the program and occupational 
entry level requirements and (2) 
establish the need for the training. The 
commenters believe the responsibility 
for evaluation of program length and the 
need for training rests with the other 
members of the Triad, principally the 
accrediting agencies. Some of these 
commenters argued that if the Secretary 
were to regulate in this area, the 
Secretary would exceed his statutory 
authority and be intervening 
inappropriately in academic affairs. 
Other commenters asserted that need for 
or length of training programs has 
nothing to do with ability of institutions 
to administer Title IV, HEA programs. 
These commenters recommended the 
elimination of this proposed standard.

While some commenters were 
concerned that the standard, as 
proposed, is unreasonably vague, other 
commenters charged that the Secretary 
would be micromanaging if it were 
implemented. A number of these 
commenters noted that, for several 
reasons, it would be difficult to 
determine whether program length 
really is appropriate. Many commenters

noted that their students are prepared 
and hired for positions that are above 
entry level.

Many commenters saw the proposed 
standard as harmful or unworkable 
because of the use of minimum State 
standards as a measure of appropriate 
length. One eommenter noted that there 
is no provision for evaluation of the 
method by which a State determines the 
minimum hours. Another eommenter 
said State-mandated hours are too low. 
Other commenters questioned what 
would happen if the State sets an 
inappropriate length. One eommenter 
represented an institution that trains 
students from many States, each with 
different minimum requirements, and 
argued that it would be entirely 
inappropriate to limit the length of that 
institution’s programs based on the 
minimum standard of the State in which 
the institution is located. Many 
commenters believed that the proposed 
regulation is unnecessary. One 
eommenter suggested that disclosures to 
prospective students are mandated 
under the Student Right-to-Know Act 
and that SPRE standards will be 
addressing the abuses of the type 
described in the preamble to the 
February 28,1994 NPRM and this 
provision would thus be duplicative.

D iscussion: The Secretary proposed 
this provision to curb existing abuses in 
these areas. The Secretary questions the 
motives of any institution that claims it 
is necessary to greatly exceed the 
minimum number of clock hours 
required by the State in which the 
institution is located for adequate 
training for a particular occupation. The 
Secretary is also concerned with any 
institution that provides training for 
occupations for which no training is 
necessary, or for which on-the-job 
training is adequate. Although an 
institution’s SPRE and accrediting 
agency may regulate in these general 
areas, the Secretary believes it is 
necessary to specifically  target areas of 
past abuse. Further, the Secretary 
believes it is consistent to require an 
institution to demonstrate a reasonable 
relationship between the length of the 
program and occupational entry level 
requirements established by any Federal 
agency. See the discussion in the 
A nalysis o f  Comments and Changes 
section that addresses the definition of 
an eligible program (§668.8).

However, the Secretary was 
persuaded by the commenters who 
asserted that need for or length of 
training programs is not directly linked 
to the ability of institutions to 
administer the Title IV, HEA programs. 
The Secretary believes that this 
provision is more appropriate as a
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requirement for participation in the 
Title IV, HEA programs under an 1 
institution’s program participation 
agreement.

Changes: This provision has been 
moved to § 668.14(b)(26). Further, the 
requirements of this provision have 
been amended to require an institution 
to demonstrate a reasonable relationship 
between the length of the program and 
occupational entry level requirements 
established by any Federal agency.

Comments: Almost half the 
commenters supported the proposals for 
requiring that information on job 
availability and the relevance of courses 
to any specific State licensing standards 
be made available to students. All of 
these commenters suggested new ideas 
to clarify and expand the proposed 
requirements. Most of the other 
commenters asserted that the proposed 
requirements did not pertain to the 
proper administration of the Title IV, 
HEA programs and noted that 
accrediting agency and SPRE standards 
will address these areas. These 
commenters recommended that these 
proposed requirements be removed.

D iscussion: The Secretary continues 
to believe that providing adequate and 
accurate information to students and 
prospective students, so they can make 
informed decisions, is a function of 
proper administration of the Title IV, _ 
HEA programs. However, this 
requirement is covered in the section on 
the Program Participation Agreement,
§ 668.14, and therefore is being removed 
from the administrative capability 
standards section.

Changes: Proposed paragraph 
668.16(1) is removed from these final 
regulations.

Comments: Some commenters stated 
that the proposed requirement on 
advertising and recruitment practices 
was an extremely important one and 
recommended that it be strengthened by 
adding reference to oral as well as 
written statements. The majority of 
commenters asserted that the proposed 
requirements did not pertain to the 
proper administration of the Title IV, 
HEA programs and noted that 
accrediting agency and SPRE standards 
will address these areas. These 
commenters recommended that these 
proposed requirements be removed.

D iscussion: While the Secretary 
continues to believe that advertising, 
promotion and recruitment practices 
that reflect the content and objectives of 
educational programs accurately is a 
critical aspect of the proper 
administration of the Title IV, HEA 
programs, the Secretary also recognizes 
that accrediting agencies and SPREs will 
address these practices and agrees with

those commenters that recommended 
that these proposed requirements not be 
included in the final regulations,

Changes: Proposed paragraph 
668.16(m) is removed from these final 
regulations.

Comments: One commenter suggested 
that there might be a timing problem for 
an institution that is in the process of 
responding to an audit report in which 
liabilities have been identified. The 
commenter recommended that the 
Secretary expand the proposed language 
that would require that an institution 
have no outstanding liabilities, unless it 
has made satisfactory arrangements to 
repay them, to allow for liabilities the 
institution is currently in the process of 
making provisions to repay. Another 
commenter stated that this provision 
duplicates the financial responsibility 
requirements proposed in § 668.15(b) (3) 
and (4) and recommended that it be 
removed from the administrative 
capability requirements.

D iscussion: The one commenter 
apparently believes that liabilities are 
established at the time an audit report 
is issued. Contrary to the commenter’s 
perception, institutions are provided 
with the opportunity to respond to an 
issued audit report before liabilities are 
established. However, once the audit 
report and institutional response have 
been reviewed and a final program 
determination letter establishing 
liabilities has been issued, an institution 
must either repay the liabilities or make 
satisfactory arrangements to repay. 
Responding to audit reports, making any 
necessary corrections to institutional 
procedures, and making satisfactory 
arrangements for the repayment of any 
liabilities established are all 
fundamental responsibilities of 
participating institutions. However, the 
Secretary agrees that these 
responsibilities are adequately 
enumerated in the general standards of 
financial responsibility in § 668.15(b).

Changes: Proposed § 668.16(o) is 
removed from these regulations.

Comments: The majority of 
commenters asserted that the proposed 
requirement that an institution show no 
evidence of significant problems 
identified in reviews of the institution 
was overly broad and imprecise, giving 
the Secretary unlimited authority to 
deny certification because of evidence 
of problems in a wide variety of areas. 
They recommended that the proposed 
regulation be rewritten to limit the 
scope. Many of these commenters were 
concerned that institutions would be 
penalized even if there were a problem 
unrelated to Title IV, HEA programs 
matters. One example given was that of 
a university hospital that was found in

violation of Medicare reimbursement 
rules. Some commenters were 
concerned that the Secretary would 
deny certification based on an audit 
finding or other citation that had not yet 
been reviewed and upheld in a final 
audit determination or similar action. 
They urged that only serious findings 
upheld in final audit or program review 
determinations or legal proceedings be 
considered.

Many commenters expressed concern 
that the Secretary would deny 
certification to an institution on the 
basis of a SPRE review, even if the SPRE 
itself thought the institution should still 
receive student aid. Two commenters 
argued that the regulation, as proposed, 
would affect the institutions involved in 
the Department of Justice investigation 
of the Overlap Group, though they have 
signed a consent decree. One 
commenter recommended that the 
provision be removed.

D iscussion: The proposed regulation 
was intended to allow the Secretary to 
consider evidence of problems in 
administering Title IV, HEA programs, 
as documented not only in reports and 
determinations issued by the Secretary 
but by other agencies, identified in 
proposed §668.16(p)(l), in determining 
of administrative capability. The 
Secretary understands the commenters’ 
concern that this was not clearly stated 
in the proposed regulation and agrees to 
clarify that the Secretary intends to take 
into account evidence of significant 
problems that have a bearing on the 
administration of the Title IV, HEA 
programs.

As stated in the February 28,1994 
NPRM, the Secretary plans to use 
problems identified in final reports and 
determinations in evaluating an 
institution’s administrative capability. 
However, the Secretary cannot accede to 
commenters’ urging that only findings 
for which institutions have exhausted 
all appeal procedures be considered. If, 
for example, the Office of Inspector 
General, a guarantee agency, and an 
institution’s accrediting agency all 
issued final reports identifying major 
Title IV, HEA compliance problems, 
including failure to make appropriate 
refunds, and a $1 million liability, it 
would be unconscionable for the 
Secretary to fully certify the institution 
because the institution had not had time 
to exhaust the appeal opportunities of 
the various oversight agencies.

Changes: Section 668.16(j) has been 
amended to specify that the significant 
problems identified must relate to 
problems that affect, as determined by 
the Secretary, the institution’s ability to 
administer a Title IV, HEA program.
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Comments: Some commenters 
supported the proposed requirement 
that an institution comply with any 
standards established by the State in 
which the institution is located or, if no 
such standards exist, standards 
developed by the Secretary regarding 
completion rates, placements rates and 
pass rates on required State 
examinations. Many other commenters 
requested that the Secretary either 
clarify in final regulations that 
institutions would be expected to 
comply with SPRE standards or explain 
what other State standards should be 
adhered to. Most of these commenters 
also asked the Secretary to clarify what 
Federal standards institutions would be 
expected to comply with if there were 
no State standards.

The majority of commenters were 
opposed to the proposed regulation and 
recommended that it be removed from 
the final regulations. Most of these 
commenters argued that assessment of 
completion, placement, and licensure 
pass rates is within the purview of 
accrediting agencies and States. Some of 
these commenters stated that review of 
such rates, as proposed, has no bearing 
on the capability of an institution to 
administer Title IV, HEA programs. 
Many commenters asserted that if the 
Secretary were to promulgate this 
regulation, the Secretary would violate 
the Department of Education 
Organization Act as implementation of 
the regulation would involve the 
Secretary in assessing the effectiveness 
of an institution’s academic programs.

Discussion: The Secretary notes that 
in commenting on other sections, such 
as proposed §668.16(s), which deals 
with default rates, commenters urged 
the Secretary to pay more attention to 
results indicators, such as completion 
rates, placement rates, and the pass rate 
on State licensure examinations, and 
give relatively less credence to input 
indicators. Further, both the HEA and 
the Student Right-to-Know Act 
prescribe the development and use of 
completion and placement rates under 
certain circumstances. Nevertheless, the 
Secretary believes that at this juncture, 
it is important for the SPREs to develop 
standards in these areas without 
reference to the establishment of 
standards by the Secretary.

Changes: Proposed § 668.16(rj has 
been removed from these final 
regulations.

Comments: Many commenters argued 
that the proposal to use a one-year 
Federal Stafford Loan and Federal SLS 
programs default rate of 20 percent as a 
criterion of administrative capability 
went beyond the statute and 
Congressional intent. Other commenters

asserted that use of a single year’s 
default rate would be unfair to 
institutions with small numbers of 
students, and institutions with 
graduates who default in unusually high 
numbers in any given year, and 
recommended use of two or three 
consecutive year figures to obtain a 
more accurate picture of an institution’s 
loan program experience. Another group 
of commenters was concerned that use 
of 20 percent, rather than 25 percent, as 
a criterion was inconsistent not only 
with the statute, but at variance with 
other provisions for addressing defaults 
under the Federal Stafford Loan and 
Federal SLS programs. Of those 
individuals and organizations that 
expressed concern with the use of a one- 
year, 20 percent figure, many 
recommended using 25 percent and 
three years of default rate data instead.

A large number of commenters stated 
that an institution’s default rates are not 
indicative of an institution’s 
administrative capability. A majority of 
these commenters expressed their belief 
that default rates are more reflective of 
the characteristics of the student body 
served by the institution than of the 
institution’s administrative capability 
and recommended that, at the least, the 
final regulations provide an exemption 
forinstitutions that serve a large number 
of low-income students. Other 
commenters argued that default rates are 
influenced by many factors beyond the 
control of institutions, including: 
erroneous data, errors in calculating 
rates, collection practices of lenders, 
inadequate servicing, regional 
differences, and borrowers’ failure to 
accept responsibility. Some commenters 
recommended that the ratio of 
borrowers to total student enrollment be 
taken into consideration. A few others 
expressed concern that there are delays 
in resolution of challenges to default 
rates and wanted to have it clear that 
only final default rates would be used.

A few commenters acknowledged that 
default rates may be one indication of 
lack of administrative capability, but 
argued that many other factors can and 
do affect administrative capability.

Some suggested that it would be more 
appropriate for the Secretary to rely on 
information such as an institution’s 
withdrawal, completion or placement 
rates and pass rates on external testing 
and certification, in combination with 
the default rate, rather than to rely on 
the default rate alone. Another 
commenter recommended assessing an 
institution’s  default management 
activities in conjunction with its default 
rate.

A number of commenters expressed 
concern that many poor students would

be discriminated against if default rates 
were used as an administrative 
capability criterion. Some commenters 
noted the default rate exceptions for 
tribally controlled community colleges, 
historically black colleges and 
universities (HBCUs), and Navajo 
community colleges and questioned 
why institutions other than these that 
serve just as many poor students should 
be considered poorly operated 
institutions as a result of a high default 
rate.

D iscussion: The Secretary would like 
to point out that the use of default rates 
as a determining factor in the evaluation 
of an institution’s administrative 
capability is not new. Although some 
commenters perceived the proposed use 
of a 20 percent default rate to be at 
variance with current default practices, 
it should be noted that the Secretary 
proposed use of a 20 percent rate 
because that rate is currently considered 
as an indicator of impaired 
administrative capability. Furthermore, 
institutions with default rates of 20 
percent or more are currently required 
to submit default management plans. 
However the Secretary also sees merit in 
using 25 percent as the criterion for 
addressing defaults under the FFEL 
programs, as an institution that has a 25 
percent rate for three consecutive years 
is subject to termination from the FFEL 
programs and it is therefore consistent 
for the Secretary to thus provisionally 
certify or otherwise limit such an 
institution’s participation in the Title 
IV, HEA programs. Acceptance of a 
three -year time period would also 
address the concern of commenters that 
a one-year rate may not be an accurate 
indicator of an institution’s 
administrative capability.

Although the Secretary does not agree 
with those commenters who assert that 
default rates are not indicative of 
administrative capability, as stated in 
the February 28,1994 NPRM, the 
Secretary does agree that approval of an 
institution to participate, or to continue 
participation in, Title IV, HEA programs 
should not rest solely on the 
institution’s having a default rate below 
25 percent. Therefore, if the Secretary 
identifies no other serious 
administrative capability problems that 
would warrant denying participation 
approval to an institution with a default 
rate of 25 percent or more, the Secretary 
intends to provisionally certify the 
institution. As discussed above, the 
limitations on full certification will 
include, at minimum, the prohibition on 
participation in the FFEL programs.

The Secretary acknowledges that 
tribally controlled colleges, HBCUs, and 
Navajo community colleges have been
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treated differently, but notes that 
exceptions to default provisions for 
these institutions were mandated by 
Congress. The Secretary notes that the 
exception for these institutions will be 
extended to apply to this provision.

Changes: The Secretary accepts 
commenters views that it is more logical 
to use a 25 percent default rate over a 
three year period and has amended 
§ 668.16(m) of these final regulations 
accordingly. The Secretary has amended 
§ 668.17(c)(6) to specify that this 
standard will not apply to tribally 
controlled colleges HBCUs, and Navajo 
community colleges.

Comments: Several commenters 
contended that the cohort default rate 
used to determine an institution’s 
administrative capability should be the 
same for the Federal Perkins Loan 
Program as it is for the Federal Stafford 
Loan and Federal SLS programs. Two 
commenters contended that the cohort 
default rate should be set at 30 percent 
for the Federal Perkins Loan Program to 
be consistent with implementation of 
the new cohort default rate calculation 
for the Federal Perkins Loan Program. 
One commenter suggested that there be 
a “phase-in” of this requirement to 
allow institutions the opportunity to 
meet the lower default rate. Two 
commenters recommended that the 
Secretary provide for an appeal 
procedure for Federal Perkins Loan 
default rates.

D iscussion: Different cohort default 
rates apply to determining 
administrative capability with respect to 
the Federal Perkins Loan Program than 
apply to the Federal Stafford Loan and 
Federal SLS programs to conform to 
different standards for participation in 
those programs and different sanctions 
applied for exceeding the rates in those 
programs.

Changes: None.
Comments: In response to the 

Secretary’s request for comment on the 
development of an appropriate default 
rate for the FDSL Program, one 
commenter contended that the rate 
should be no lower than the cohort 
default rate for the Federal Stafford 
Loan and Federal SLS programs. The 
commenter believed that if a student 
does not meet his or her repayment 
arrangements, the student should be 
placed in default. A few commenters 
believed that a student who is using 
income contingent repayment should 
not be considered in default and should 
not be'removed from the cohort used to 
determine an institution’s default rate.

D iscussion: The Secretary is exploring 
the use of an appropriate default rate for 
the FDSL Program through the 
negotiated irulemaking process. A

default rate for the FDSL Program will 
not be used for the evaluation of an 
institution’s administrative capability at 
this time.

Changes: None.
Comments: The Secretary received 

over eighty comments on the use and 
computation of withdrawal rates in the 
determination of administrative 
capability. The majority of commenters 
had concerns about the calculation of 
withdrawal rates and the effect of this 
standard on institutions serving high- 
risk populations.

The principal concern with the 
calculation was that a student who 
merely completed registration 
procedures but never showed up for 
classes would be treated as a 
withdrawal. The commenters believed 
that this would result in artificially high 
withdrawal rates. One commenter stated 
that it is not unusual to have 20 percent 
of the enrolled students never start 
classes. These commenters 
recommended that only students who 
actually begin classes be counted. 
Several other commenters urged that the 
calculation of withdrawal rate take into 
consideration the institution’s refund 
policy. One of these commenters said 
that the State of California requires a 
complete refund of the registration fee 
up to one week after classes begin, ■ 
allowing for a “no obligation” look. 
Another commenter stated that, at 
another institution, students are allowed 
a three week “look-see” period during 
which to make sure the students are 
satisfied with the training they are 
receiving and to allow institution 
personnel to make sure the student is 
motivated and capable of benefiting 
from the training.

Many commenters expressed concern 
that withdrawal rates may be more 
indicative of the type of students being 
served rather than of an institution’s 
administrative capability. Some of these 
commenters asserted that use of a 33 
percent withdrawal rate as an absolute 
standard would result in discrimination 
against high-risk minority students, 
reducing opportunities available to 
them. Commenters also asserted that 
this standard would adversely affect 
community colleges that enroll a 
significantly large number of adult, 
nontraditional students, many of whom 
exit and return to the institution several 
times during their academic careers, or 
transfer to other institutions. Another 
commenter noted that institutions 
located near military bases, where 
transfers of personnel are routine, could 
experience high withdrawals of 
students. One commenter noted that 
some institutions serve vocational 
rehabilitation and JTPA students who

are impaired to some degree, and as a 
result, often drop out of the programs in 
which they were enrolled. Most of these 
commenters recommended that there be 
some appeal provision or mitigating 
circumstances exemption.

One commenter said that in addition 
to the student population served, 
withdrawal rates were a function of 
overall institutional performance and 
the support services that are provided to 
students. Two commenters asked how 
institutions should determine which 
students will succeed and which will 
fail.

Some commenters recommended that 
a rate other than 33 percent be used as 
an administrative standard. Many 
commenters noted that the proposed 33 
percent rate was a stricter standard than 
that used by JTPA or any State, but 
made no mention of what rates States 
are using. One commenter suggested 
that if there were any withdrawal rate 
standard, it should be set at 40 percent, 
not 33 percent, as that rate would be 
consistent with JTPA standards. Other 
commenters said withdrawal rates - 
would be fair only if they were based on 
national averages, comparing similar 
programs in like-type institutions or a 
study of some sort. Yet another 
commenter said there should be State- 
established withdrawal rates.

Some commenters argued that 
withdrawal rates are an academic matter 
and should not be subject to Federal 
regulation. Other commenters 
questioned the basis for the standard. 
Some stated their belief that an 
institution’s withdrawal rate has 
nothing to do with the administration of 
the Title IV, HEA programs. A few 
commenters said review of withdrawal 
rates fell within the purview of 
accrediting agencies; others asserted it 
was no longer necessary for the 
Secretary to review withdrawal rates as 
the SPREs and accrediting agencies will 
have specific criteria relating to 
completion and placement rates. Others 
simply .said they could see no basis for 
using 33 percent as a standard;

Quite a few commenters supported 
the use of withdrawal rates in assessing 
administrative capability, albeit as an 
indicator rather than an absolute. One of 
the commenters believed the language 
in current regulations was sufficient to 
allow the Secretary to make 
administrative capability 
determinations. One commenter 
supported the proposed regulation, as 
written. Others had no problem with the 
use of a 33 percent rate as an absolute, 
provided that students who register, but 
never show up, are not included in the 
calculation. One other commenter said 
the proposed rate was too high.
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Discussion: For many years, the 
administrative capability regulations 
have provided for the use of withdrawal 
rates in excess of 33 percent as an 
indicator of impaired administrative 
capability. The Secretary notes, 
therefore, that the use of withdrawal 
rates as a determining factor in the 
evaluation of an institution’s 
administrative capability is not new.

The Secretary does not accept the 
argument of some commenters that 
withdrawal rates are not an appropriate 
measure of administrative capability.
On the contrary, the Secretary finds that 
withdrawal rates are a clear measure of 
administrative capability as they are a 
function of overall institutional ; 
performance and the information and 
support services that an institution 
provides to its students and prospective 
students.

The Secretary expects that an 
institution that has good admissions 
procedures and administers the ability- 
to-benefit provisions properly will have 
a lower withdrawal rate than one which 
admits students who cannot benefit 
from the program either because they 
lack the academic ability or do not 
receive adequate support services. An 
institution that provides proper 
disclosures, such as the institutional 
and financial assistance information 
required to be provided to students and 
prospective students under subpart D of 
these regulations, and in the case of an 
institution that advertises job placement 
rates as a means of attracting students, 
data concerning graduation and 
employment, and applicable State 
licensing requirements, as required in 
the program participation agreement in 
§668.14(b)(10), will be providing 
information necessary for prospective 
students to make informed decisions. 
The Secretary believes that if 
prospective students receive adequate 
and accurate information, they will not 
drop out of an institution in great 
numbers. Further, if an institution 
provides the financial aid counseling 
required in § 668.16(h), the Secretary 
expects that students are not likely to 
withdraw because of a lack of 
understanding about the financial 
resources available to them.

In sum, an institution that provides 
students with comprehensive, accurate 
information on the institution and its 
programs, thereby enabling prospective 
students to make informed decisions 
about applying to the institution, 
screens students adequately from the 
outset to determine that the student can 
benefit from the program selected, and 
provides adequate counseling to 
students who apply for Title TV, HEA

program assistance is expected to have 
a withdrawal rate below 33 percent.

The Secretary notes further that 
students who withdraw may be eligible 
for a refund, especially now that more 
stringent refund policies have been set 
forth in these regulations at § 668.22. 
Were an institution to have a high 
withdrawal rate, it follows that an 
institution might experience difficulty 
complying with the refund requirement. 
By questioning the administrative 
capability of an institution with a high 
withdrawal rate, the Secretary can 
monitor compliance with the refund 
requirement. The Secretary also believes 
withdrawal rates are related to default 
rates in the FFEL and Federal Perkins 
loan programs in that students who 
withdraw are more likely to default. By 
dealing with institutions that have high 
withdrawal rates, the Secretary hopes to 
reduce dollars lost due to default in the 
future.

The Secretary agrees that the 
withdrawal rate calculation should not 
include students that complete 
registration procedures but never begin 
classes. Similarly, the Secretary agrees 
that a student who receives a 100 
percent refund (less any allowable 
administrative fee) should not be 
counted for the purposes of this 
calculation.

The Secretary agrees with the 
commenter who wrote that withdrawal 
rates are a function of overall 
institutional performance and the 
support services that are provided to 
students. The Secretary believes that 
transfer students, high- risk students, 
and students who withdraw for other 
reasons are accounted for by allowing 
up to 33 percent of the students to 
withdraw from the institution.

Changes: This provision is amended 
in § 668.16(1) to provide for use of net 
enrollment figures, after deduction of 
students who were entitled to a 100 
percent refund.

Comments: Several commenters 
objected to this proposed requirement 
that an institution must not otherwise 
appear to lack the ability to administer 
the Title IV, HEA programs competently 
on the grounds that it is redundant and 
too open-ended. They recommended 
that it be removed.

Discussion: This paragraph contains 
language that is in current regulations. 
Obviously, should the Secretary find it 
necessary to invoke this paragraph in 
support of an action, the Secretary 
would provide the affected institution 
with detailed information that supports 
the determination that the institution 
lacks the ability to administer the Title 
TV, HEA programs competently.

Changes: None.

Section 668.17 D efault Reduction 
M easures

Default rates. Comments: A number of 
commenters suggested that any 
institution with a cohort default rate 
above 20 percent should be allowed to 
appeal its cohort default rate because 
that is the minimum standard for 
punitive action against an institution.

Discussion: There are varying types of 
appeals offered to institutions 
depending on their cohort default rates. 
An institution which has default rates 
above the thresholds for participation in 
the FFEL programs may appeal on the 
grounds that: (1) The calculation of the 
rate was erroneous; (2) it satisfies the 
criteria for exceptional mitigating 
circumstances; or (3) the calculation 
included loans which due to improper 
servicing or collection resulted in an 
inaccurate or incomplete calculation of 
the cohort default rate. Institutions with 
cohort defaults above 20 percent for the 
most recent year may challenge the 
calculation of the rate based on 
allegations of improper loan servicing.
In addition, an institution which 
receives provisional certification based 
on a default rate above 25 percent over 
a three year period also can show that 
it meets the criteria for exceptional 
mitigating circumstances and should 
receive full certification under the 
appropriate regulatory standards. For 
further information on this provision, 
see the section of the Analysis o f 
Comments and Changes that addresses 
standards of administrative capability 
(§ 668.16). Thus, institutions with rates 
above 20 percent have a significant 
opportunity to challenge their cohort 
default rate.

Changes: None.
Default m anagem ent plan.

Comments: Some commenters asked the 
Secretary to reconsider the requirement 
that all institutions with cohort default 
rates greater than 20 percent implement 
a default management plan that 
includes the default reduction measures 
listed in appendix D to the regulations. 
The commenters asked the Secretary to 
allow institutions to request approval 
for alternative plans.

Discussion: The commenters misread 
the regulations. Section 668.17(b)(1) 
requires institutions with cohort default 
rates over 20 percent but less than or 
equal to 40 percent to submit and 
implement a default management plan 
that implements the measures described 
in appendix D, but allows the 
institution to submit an alternative plan 
for the Secretary’s consideration. 
Institutions with cohort default rates 
above 40 percent must implement the 
measures listed in appendix D. The



22392 Federal Register /  VoL 59, No. 82 /  Friday, April 29, 1994 t Rules and Regulations

Secretary believes that these latter 
institutions obviously have failed to 
otherwise reduce their default rates and 
that their future efforts need to meet 
certain standards.

Changes: None.
End o f participation. Comments: One 

commenter asked the Secretary to 
shorten the guaranty agencies time 
frame for responding to institutional 
requests for confirmation of default rate 
information.

D iscussion: The Secretary believes 
that the regulations must allow the 
guaranty agencies’ sufficient time to 
check their records in response to 
questions raised by schools. The 
Secretary does not agree that it would be 
appropriate to shorten the time frame.

Changes: None.
Comments: A number of commenters 

objected to the Secretary’s proposal to 
change the effective date of the 
institution’s loss of participation under 
§ 668.17(c)(3) to the date the institution 
receives notice of the Secretary’s 
determination that its default rates 
exceed the statutory levels.

D iscussion: Previous regulations 
allow an institution with excessive 
cohort default rates to continue to 
participate until eight calendar days 
after the institution receives the 
Secretary’s notification. The Secretary 
has determined that it is inappropriate 
to allow an institution that has high 
default rates above the statutory limits 
eight additional da)« to entice students 
to enroll and receive loans under the 
FFEL programs. An institution which 
files a timely appeal remains eligible to 
participate during the appeal process. 
However, there is no reason to allow an 
institution that does not appeal 
additional time to participate in the 
program.

Changes: None.
Comments: Some commenters asked 

the Secretary to clarify the status of 
FFEL programs loan proceeds which are 
disbursed after the institution learns 
that it is no longer eligible to participate 
in the FFEL programs under § 668.17, 
but before the lenders or guaranty 
agencies learn of the loss of 
participation. These commenters also 
urged the Secretary to provide 
simultaneous notice of the loss of 
participation to guaranty agencies, 
lenders and other agencies.

D iscussion: The rules governing the 
disbursement of funds after an 
institution’s loss of participation are set 
forth in detail in §668.26 of the 
regulations. The Secretary already 
provides notice of actions against high 
default rate institutions to guaranty 
agencies simultaneously with or very 
soon after notification is sent to the

institution. The Secretary will also 
provide appropriate notification to other 
interested parties.

Changes: None.
Comments: One commenter suggested 

that if the Secretary initiates a 
limitation, suspension or termination 
action based on an institution’s default 
rate, the Secretary should notify the 
appropriate SPRE and the institution’s 
accrediting agency.

D iscussion: Section 494C(h)(2) of the 
HEA requires the Secretary to notify a 
SPRE of any limitation, suspension, 
termination, emergency action, or other 
action that the Department takes against 
an institution. In the regulations 
governing the designation of nationally 
recognized accrediting agencies, the 
Secretary is including a similar 
provision.

Changes: None.
A ppeal procedures. Comments: Some 

commenters asked how the Secretary 
planned to implement the amendments 
to sections 435(a) and 435(m) of the 
HEA, which allow certain institutions 
with high cohort default rates to review 
certain loan servicing records and 
appeal the calculation of that rate based 
on allegations of improper loan 
servicing.

D iscussion: As noted by the 
commenters, sections 435(a)(3) and 
435(m)(l)(B) of the HEA were changed 
by the Technical Amendments of 1993. 
Under the amended law, institutions 
that are subject to the loss of eligibility 
under the FFEL programs under section 
435(a)(2)(A) of the HEA, subject to loss 
of eligibility for the Federal SLS 
Program under section 428A(a)(2), or 
whose cohort default rate for the most 
recent year for which rates have been 
calculated equals or exceeds 20 percent 
may include in their appeal of such rate 
a defense based on allegations of 
improper loan servicing. The Technical 
Amendments of 1993 also provide that 
these institutions will have an 
opportunity to review certain loan 
servicing and collection records 
maintained by the guaranty agencies. 
The Secretary published a Request for 
Comments in the Federal Register on 
March 22,1994 (59 FR 13606) and is 
reviewing the comments issued in 
response to that notice. The Secretary 
intends to issue separate regulations to 
implement these provisions shortly.

Changes: None.
Comments: Some commenters 

complained that the time deadlines for 
cohort default rate appeals are too 
restrictive and do not provide enough 
time to prepare an appeal.

D iscussion: The Secretary believes 
that the regulations provide adequate 
time for an institution to prepare and

submit an appeal of the calculation of 
the cohort default rate. The Secretary 
notes that Congress has enacted strict 
time limits on the institution’s appeal of 
its cohort default rates under section 
435(a) of the HEA and the Secretary’s 
regulations reflect these requirements.

Changes: None.
Comments: Many commenters argued 

that the standards for an appeal of the 
loss of participation in the FFEL 
programs based on exceptional 
mitigating circumstances in § 668.17(d) 
are too tough. The commenters 
suggested that the completion and 
placement rate requirements should be 
reduced or that the standards should 
consider the population or community 
served by the institution.

D iscussion: The Secretary notes that 
section 435(a)(2)(ii) of the HEA allows 
an institution to avoid the loss of 
participation in the FFEL programs if it 
shows that exceptional mitigating 
circumstances exist. The current 
regulations are tough but are also 
consistent with this statutory 
requirement. The HEA clearly 
establishes a presumption that an 
institution with excessive cohort default 
rates above the statutory levels is not 
serving its students ana that its 
continued participation in the FFEL 
programs is not in the public interest. It 
is appropriate that an institution must 
meet tough standards to overcome this 
presumption. The Secretary notes that 
most of the commenters did not provide 
any basis for changing the standard or 
adopting other standards. Therefore, the 
Secretary will not make any changes to 
those requirements The Secretary will, 
however, continue to evaluate the 
exceptional mitigating circumstances 
standards in the regulations and 
determine whether future changes are 
appropriate.

Changes: None.
Comments: Some commenters asked 

the Secretary to change the proposal 
that would limit the evidence 
institutions could use to show that they 
serve students with a disadvantaged 
economic background. The Secretary 
had proposed to limit institutions to 
showing that the students’ qualified for 
an expected family contribution of zero.

D iscussion: The Secretary has found 
that an excepted family contribution of 
zero is an appropriate standard for 
showing that an institution serves 
students with a disadvantaged economic 
background. Therefore, no change will 
be made.

Changes: None.
Comments: One commenter suggested 

that institutions which ask guaranty 
agencies to verify data should be 
required to list the guaranty date and
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type of loan as well as the information 
required by § 668.17(d)(7). Another 
commenter suggested that the 
institution should request the 
information from the Secretary rather 
than from the guaranty agencies.

D iscussion : The Secretary believes 
that the guaranty agency will be able to 
identify the loans in question with the 
name and social security of the 
borrowers involved and that it is 
unnecessary to provide the guaranty 
date and loan type. The Secretary notes 
that only Federal Stafford and Federal 
SLS loans are currently included in the 
calculation of the cohort default rate. 
The Secretary also believes that it is 
appropriate for requests for 
confirmation of errors to be sent to the 
guaranty agency rather than the 
Secretary. The guaranty agencies have 
the data which the institution is 
challenging.

C hanges: None.
C om m ents: One commenter argued 

that the Secretary should have a time 
deadline for issuing decisions on 
appeals of cohort default rates filed by 
institutions and that the institution 
should win the appeal if the decision is 
not issued on time. Another commenter 
suggested that the institution should not 
be subject to a sanction if a new reduced 
cohort default rate is issued for the 
institution during the appeal process.

D iscussion: The Secretary is 
committed to issuing decisions on 
appeals from institutions within a 
reasonable time. Many of the changes 
made to these regulations will 
contribute to this effort. However, the 
Secretary does not believe that it is 
appropriate to allow an institution to 
avoid responsibility for its default rate 
because a decision is. not issued within 
a specified time. The Secretary also does 
not believe that an institution should 
automatically be able to escape 
responsibility for its high default rate 
one year by delaying the completion of 
its appeal until the next year’s lower 
rate is released.

Changes: None.
Com m ents: One commenter asked the 

Secretary to allow institutions to submit 
cohort default rate appeals by facsimile 
rather than by mail.

D iscussion: The Secretary has found 
that cohort default rate appeals 
frequently involve numerous documents 
involving detailed listings of 
information. Facsimile transmission 
may well result in blurred documents.
In these circumstances, the Secretary 
will continue to require appeals to be 
submitted by mail.

C hanges: None.
Definitions. C om m ents: Some 

commenters noted that the Secretary
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proposed to eliminate the provision of 
the regulations that required that, in 
calculating the cohort default rates, the 
Secretary would exclude any loans 
which, due to improper servicing or 
collection would result in an inaccurate 
calculation of the cohort default rate.
The commenters objected to this change 
on the grounds that they believe that 
this change is contrary to Congressional 
intent in enacting the new law.

D iscussion : The Secretary believes 
that it is clear that Congress intended to 
limit the issue of allegations of improper 
loan servicing in regard to cohort 
default rates to appeals from the 
calculation of such rates. The Secretary 
notes that the Technical Amendments of 
1993 changed the language of sections 
435(a) and 435(m)(l)(B) of the HEA to 
limit consideration of improper loan 
servicing allegations to appeals. Prior to 
the amendments, the HEA stated that 
improper servicing would be considered 
in calculating the cohort default rate.
The Technical Amendments of 1993 
eliminated this language and added a 
new subsection 435(a)(3) to specifically 
allow certain schools with high default 
rates to appeal those rates based on 
allegations of improper loan servicing. 
There is no support for the commenters 
claim that Congress intended the 
Secretary to consider allegations of 
improper loan servicing before rates are 
calculated and during the appeal 
process.

C h a nges: None.
C om m ents: Some commenters urged 

the Secretary to require guaranty 
agencies to allow institutions to review 
the default rate data prior to submittal 
of the data to the Secretary and to work 
with the institutions to ensure 
correction of the data before the 
Secretary publishes the list of 
institutional cohort default rates. Some 
commenters argued that publication of 
rates without such a process violated 
due process.

D iscussion: The Secretary notes that a 
recent decision of the United States 
District Court for the District of 
Columbia, C a reer C ollege A ssociation  v. 
U.S. D epartm ent o f  E ducation , C.A. No. 
92-1345—LFO (March 22,1994) rejected 
the claim that pre-publication review of 
cohort default rate information was 
required. However, the Technical 
Amendments of 1993 amended the HEA 
to provide institutions an opportunity to 
review and correct errors in the 
information provided by the guaranty 
agency to the Secretary for calculating 
cohort default rates. This amendment is 
not effective until October 1, 1994 and 
the Department intends to issue 
regulations to provide this opportunity 
shortly.
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C h a nges: None.
C om m ents: Some commenters argued 

that a whole new structure for cohort 
default rates should be developed. 
According to these commenters, there 
are significant errors in the cohort 
default rate information and the courts 
have found that the Secretary’s 
calculation of such rates is improper. 
Some commenters said that the 
Secretary should make every effort to 
ensure that default rate information is 
accurate.

D iscussion : The Secretary has taken 
and will continue to take appropriate 
actions to ensure that guaranty agencies 
provide correct information for use in 
calculating cohort default rates. The 
Secretary has found that, during the 
appeal process, institutions have not 
generally proven significant errors in 
the calculation of their cohort default 
rates. Thus, the Secretary rejects the 
commenters’ claim that the cohort 
default rate information is inaccurate. 
Moreover, the Secretary does not agree 
that the courts have reached this 
conclusion. The commenters are 
referring to certain preliminary 
decisions reached by courts relying on 
the allegations raised by individual 
schools. The Secretary strongly objects 
to the suggestion that the cohort default 
rate information is inaccurate. The 
Secretary also does not believe that the 
commenters have shown any facts that 
support creation of a new appeal 
structure. However, the Secretary 
believes that the changes made by the 
Technical Amendments of 1993 may 
resolve some of the commenters’ 
concerns.

C hanges: None.
C om m ents: One commenter asked 

why a loan is still counted as in default 
for purposes of the cohort default rate if 
the institution pays off the loan.

D iscussion : The Secretary does not 
believe that an institution should be 
allowed to buy its way out of the 
sanctions related to high defaults by its 
students. The law holds institutions 
responsible for high default rates and 
wealthy institutions should not be able 
to avoid their responsibility for these 
high rates by paying off loans.

C h a nges: None.
C om m ents: One commenter suggested 

that Federal PLUS loans should be 
included in the calculation of the cohort 
default rate.

D iscussion : The definition of “cohort 
default rate” is in section 435(m) of the 
HEA and includes only Federal Stafford 
Loans (both subsidized and 
unsubsidized), Federal SLS loans and 
Federal Consolidation Loans which are 
used to repay Federal Stafford and SLS 
loans.
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C h a nges: None.
S ectio n  6 6 8  2 2  Institutional R efunds  
a n d  R epaym ents.

G eneral. C o m m ents: Three 
commenters believed the specific p ro  
rata refund requirements should not be 
limited solely to first-time students who 
received Title IV, HEA program 
assistance.

D iscussion : The Secretary does not 
intend to extend this requirement 
beyond the scope of the statute; 
however, an institution would not be 
prohibited from extending the p ro  rata 
refund requirements to other students.

C h a nges: None.
C om m ents: A few commenters 

contended that cost substantiation is 
unduly burdensome. The commenters 
maintained that costs differ greatly 
between programs, that indirect 
expenses such as storage, maintenance, 
packaging, and shipping would be 
difficult to justify, and that cost per 
student would be difficult to calculate if 
supplies were bought in bulk. The 
commenters argued that for large 
schools with many programs, the costs 
would change too frequently to 
accurately report and many costs are 
determined by student choice. The 
commenters stated that only estimates 
of costs are possible. These commenters 
believed that this provision should 
apply only to institutions with 
compliance problems. Two commenters 
contended that the free market will 
determine what costs are reasonable and 
this provision is beyond the Secretaryrs 
authority. Two commenters believed 
that this provision should be moved to 
§ 668.44 (student consumer 
information). Two commenters fully 
supported the Secretary’s proposal, 
citing firsthand experience with 
institutions that attempt to circumvent 
refund policies by inflating supply 
costs. One commenter recommended 
that the Secretary limit this provision to 
the substantiation of only books and 
supplies that are required and that are 
institutional charges. One commenter 
recommended that the provision be 
limited to requiring institutions to 
substantiate only the cost of items that 
the institution supplies, not of those 
provided by a third-party organization. 
One commenter asserted that 
accrediting agencies should monitor 
these costs.

D iscussion : The Secretary believes 
that cost substantiation is appropriate if 
the institution wishes to exclude such 
costs from the refund calculation. As 
noted by some commenters, the free 
market has not worked to contain costs 
charged to students ft» supplies because 
the students have little, if any,

discretion on the supplies that they are 
required to purchase for most programs. 
Furthermore, based upon the 
Department’s experience, some 
institutions have historically inflated 
charges for supplies that students were 
required to purchase. This predatory 
pricing for supplies has, in turn, inflated 
costs borne by the Title IV, HEA 
programs and reduced or eliminated 
refunds that would otherwise have been 
owed to the Title IV, HEA programs for 
students who withdrew. The treatment 
of supply charges under these 
regulations will help curb this abuse 
without significantly changing the . 
supply charges that can be excluded 
from the refund calculation by 
institutions that fairly price supplies to 
their students.

As a result of limiting the required 
cost substantiation to student charges 
for supplies sold by the institution or by 
an affiliated or related entity, the 
institution is responsible for 
documenting the costs where a business 
relationship exists between the seller 
and the institution. Furthermore, even if 
an institution purchases supplies in 
bulk and takes advantage of purchasing 
discounts that cause the costs for such 
supplies to fluctuate over time, the 
Secretary does not believe that it is 
unduly burdensome to require the 
institution to document its per-unit cost 
for the supplies before it may exclude 
that amount from the refund 
calculation. Furthermore, the Secretary 
does not believe it is appropriate for the 
institution to increase the documented 
supply costs by allocating any portion of 
the institution's fixed charges to such 
calculation. Any such cost recovery for 
institutional overhead would make the 
calculation overly complex, difficult to 
monitor, and more subject to abuse by 
some institutions. The procedures under 
the regulations permit the institution to 
recover the actual cost of such supplies, 
but are not intended to recapture any 
additional charges allocable to such 
items.

The Secretary also believes that the 
Department is the primary member of 
the triad that is responsible for 
monitoring an institution's ability to 
comply with the requirements for 
prompt and accurate refund payments. 
Although an institution's accrediting 
body or cognizant SPRE will have 
concerns about certain aspects of an 
institution’s adoption and 
implementation of its refund policy,
HEA has given the Department the 
primary responsibility for establishing 
the requirements for. the timing, 
calculation and procedures for paying 
refunds to the Title IV, HEA programs.

C h a nges: None.

C o m m ents : Six commenters 
supported the requirement for fair and 
equitable refunds, but suggested that to 
be truly equitable, the requirement 
should be in force for all students, not 
just those who receive Title IV, HEA 
program assistance. Two commenters 
supported the Secretary ’s proposal to 
limit these refund requirements to affect 
only recipients of Title IV, HEA program 
assistance. Two commenters suggested 
refund requirements should differ 
among students based on the reason for 
the student’s withdrawal. The 
commenters believed students who 
officially withdraw for “legitimate" 
reasons, such as medical leave or a 
family emergency, deserve the benefit of 
a liberal refund policy. The Gommenters 
believed, however, that students who 
withdraw without notification or whose 
reasons for withdrawal are 
“irresponsible or immature” should be 
subject to a more stringent, less 
beneficial refund policy.

D iscussion : As discussed in the 
preamble of the February 28,1994 
NPRM, several negotiators asserted that 
applying the refund requirements to all 
students would be too costly for 
institutions. The Secretary 
acknowledges that having different 
refund policies for students who 
received Title IV, HEA program 
assistance could be perceived as 
inequitable. However, no institution is 
prohibited from adopting these refund 
requirements for all its students. The 
Secretary believes Congress clearly 
intended to treat groups of students in 
a like manner with regard to refunds, 
regardless of an individual student's 
reason for withdrawal. The Secretary 
believes a refund policy requiring the 
assessment of a student’s valid cause for 
withdrawal would be difficult to 
regulate and implement, and would 
require extensive professional judgment 
on the part of the institution, thereby 
excessively increasing the institution’s 
burden.

C h a nges: None.
C om m ents: Six commenters stated 

that the requirement that an institution 
provide examples of an institution’s 
refund policy to prospective students is 
burdensome and unnecessary. The 
commenters asserted that most students 
would not understand such examples 
and that the examples would inevitably 
be misleading because the many 
variables that might apply to a real 
student’s withdrawal situation would 
not be represented. Three commenters 
shared the Secretary’s view that 
prospective and current students should 
receive a written statement containing 
an institution’s refund policy, but one 
commenter believed providing such a
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statement would be burdensome and 
costly for institutions.

discussion : The Secretary believes 
that current and prospective students 
have the right to be informed in writing 
of an institution’s  refund policies and 
practices,, and that the costs of providing 
such information are part of the normal 
costs of doing business. A particular 
student’s  ability to completely 
comprehend such information, does not 
impact that student’s right to receive the 
information. Further, the Secretary 
would expect that, in accordance with 
3 4  CFR 668.45(aí, an. institution would 
have designated an employee or group 
of employees who must he available on 
a full-time basis to assist students or 
prospective students with any questions 
they might have in this area. The 
Secretary wishes to clarify that, as 
discussed in the February 28,1994 
NPRM, the requirement to provide 
examples would be met i f  the institution 
informs students m the written refund 
policy that examples are available and 
the institution makes the examples 
read ily available to current and 
prospective students on request. The 
Secretary does not believe refund 
examples must include' all possible 
variables to be useful to students. An 
institution rs expected1 to provide 
reasonable examples of common refund 
situations applicable to its average 
student population.

Change»: Section 668,22fa)(2); has 
been amended to clarify that the 
institution must make available to 
students, upon request, examples of the 
application of the refund policy and 
inform* students; of the availability of 
these examples, in the written statement.

Fair and equ itable ref,and policy'. 
Comments: Many commenters believed 
the requirement fora fair and equitable 
refund, as interpreted in the February
28,1994 NPRM,, is needlessly complex, 
is intrusive upon the rights of 
institutions to determine1 policy,, and 
extends beyond the intent of the law.
The commenters believed institutions 
should not be forced; to calculate up to 
three separate refund amounts for each 
withdrawing student, as this would fee 
burdensome and confusing both to 
institution employees and to students* 
resulting, in withdrawing, students 
inevitably receiving incorrect 
information. The commenters asserted 
that an institution should be allowed to 
determine which calculation generally 
provides the most beneficial refund to 
its-average student body population and 
use that calculation! consistently for 
Title IV„ FLEA program refunds. Four 
commenters believed the Secretary 
shou Id provide «certified refund 
calculation software for institutional

use, rather than unfairly expecting 
institutions to create or purchase from a 
private source software that is 
potentially erroneous. Two commenters 
requested the Secretary commit to 
providing clear notice ©i revisions and 
changes to the refund requirements, to 
avoid the inevitable widespread 
confusion and noncompliance that will 
otherwise result if the February 28,1994 
NPRM is published as a final rule. One 
commenter believed it is inappropriate 
and inefficient to require institutions to 
implement a policy which affects such 
a small number of indi viduals, and that 
institutions are capable of developing 
workable refund policies that are M r 
and reasonable. One commenter 
supported the Secretary ’s interpretation 
of the statute and believed withdrawing 
students deserve the benefit of the 
largest refund possible.

D iscussion: The Amendments of 1992 
define a fair and equitable refund policy 
as one that provides for at least the 
largest of the amounts provided under 
applicable State law, nationally 
recognized accrediting agency 
requirements approved fey the Secretary , 
or the pro rata refund calculation for 
qualifying students, as described irr the 
statute. The Secretary asserts that the 
individual calculation of all possible 
refonde for each withdrawing1 student is 
the onfy possible means fey which an 
institution can determine which refund 
calculation provides the largest amount, 
as required by the statute. The Secretary 
is exploring the development by the 
Department o f software for iirstitu’tional 
use. The Secretary believes the equity to 
the student provided by the law and the 
proposed rule override the commenters’ 
concerns of burden and potential 
confusion1, and will continue to provide 
ample direction and guidance on 
refonds to institutions in the form of 
examples*. Dear Colleague Letters, and 
the Federal Student F inancial A id  
H andbook.

Changes: None,
Com m ents: Four commenters believed 

the requirements of Appendix A are too 
cumbersome? and should be replaced 
with a more reasonable policy. Three 
commenters believed the Appendix A 
requirements are intrusive and extend 
beyond the scope of the statute, 
resulting in excessive burden and cost 
for institutions. The commenters 
suggested Appendix A should fee a 
guideline for problem*-free institutions, 
required only of institutions with 
demonstrated compliance problems.
Two commenters suggested all 
institutions should be required to follow 
the guidelines of Appendix A, thereby 
eliminating all the other detailed and* 
stringent refund requirements proposed

in the February 28,1994 NPRM. Four 
commenters asserted* that institutions 
have already adopted procedures in line 
with the Appendix A guidance* and that 
further intrusion on the part of the 
Secretary is unnecessary and 
unjustifiable. The commenters believed 
institutions have the ethical means to 
decide these issues among themselves 
and should be allowed to do so.

Discussion: The Secretary believes the 
Amendments, of 1992 clearly give every 
student who receives Title IV, FfEA 
program assistance—not just those 
students who attend institutions with 
compliance problems—the right to a fair 
and equitable refund as defined in the 
statute. The Secretary is concerned, as 
discussed in the February 28* 1994 
NPRM, with instances wherein an 
institution’s State and accrediting 
agency do not have specific refund 
policies and a particular student is. not 
entitled to a pro ratarefund, fin such a 
case, a loophole exists and the few 
offers no alternative standard by which 
to ensure the student receives a- fair and 
equitable refund. Consistent with 
existing FFEL programs regulations, the 
Secretary intends to provide Appendix 
A as an acceptable refund standard in 
t he absence of all other standards.

Changes: None.
Pro- rata Refund. Commen ts: Many 

commenters believed the 60 percent 
point in time (for the purposes of the 
pro rata  refund requirement)1, when 
measured in clock hours, should fee 
calculated using the hours scheduled 
instead of the proposed use of hours 
completed by the student. Two 
commenters specifically referred1 to* the 
statute’s concept of elapsed time, stating 
that the treatment proposed in the 
February 28*, 1904 NPRM’ is in conflict 
with the Secretary’s earlier guidance 
and the intent of the law. All of these 
commenters believed the costs of 
providing education are fixed for each 
day a class is offered , regardless of an 
individual student’s attendance. The 
commenters further suggested the 
Secretary is openly discriminating 
against clock-hour institutions by 
allowing credit-hour institutions to 
figure the160 percent point in time using 
weeks, while insisting that cfock-hour 
institutfons consider individual 
students’ rates of progress. Two 
commenters suggested the Secretary 
allow clock-hour institutions to* incfude 
excused absences and- repeated hours in 
the total hours completed fey a student. 
One commenter noted that the 
determination of the* 60 percent point in 
time conflicts with the determination1 of 
the portion* of the enrollment period that 
remains for the purposes of calculating 
a refund after an institution has
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determined that a p ro  rata refund must 
be calculated. This commenter believed 
these two determinations should be 
simple and consistent with one another.

D iscussion : In the case of a program 
measured in clock hours, the Secretary 
believes it is most reasonable to use the 
number of hours completed by the 
student in determining what percentage 
of the enrollment period has elapsed. To 
determine the 60 percent point by using 
scheduled hours could unjustifiably 
punish a student whose progress is 
slower than the average student, and 
could cause a first-time student whose 
progress is above average to be entitled 
to a p ro  rata refund past the point of 60 
percent completion. The Secretary 
acknowledges that this and other 
provisions of the Title IV, HEA program 
rules differentiate between institutions 
based on whether programs are 
measured in clock or credit hours, and 
based on whether the institutions use 
standard terms. The Secretary believes 
this differentiation is justifiable and 
necessary, and is due to the 
Department’s extensive efforts to take 
into account the many variables and 
circumstances found in the 
postsecondary educational community. 
In accordance with past guidance issued 
by the Department, excused absences 
may be counted when determining 
hours completed by the student if the 
institution has a written excused 
absence policy allowing for a reasonable 
number of absences which do not need 
to be made up to complete the program, 
and if it is documented that the hours 
were actually scheduled and missed by 
the student prior to the student’s 
withdrawal. The Secretary 
acknowledges that, as discussed in the 
February 28,1994 NPRM, the 
determination of the 60 percent point in 
time is intentionally different from the 
determination of the portion of the 
enrollment period that remains. The 
Secretary does not believe consistency 
between these two determinations is 
necessary or beneficial.

C h a n g es : None.
C om m ents: Four commenters found 

the proposed definition of unpaid 
charges for p ro  rata purposes Jo be in 
conflict with the statutory definition. 
Two commenters believed the statute 
adequately defines unpaid charges and 
it is unnecessary for the Secretary to 
propose a different or expanded 
definition. One commenter supported 
the Secretary’s proposal to define 
unpaid charges for p ro  rata purposes as 
it was defined.for general refund 
purposes in the June 8,1993 final 
regulations. One commenter suggested 
that the treatment of unpaid charges 
should be the same in all refund

situations, instead of the current 
proposal which differentiates between 
statutory p ro  rata refund calculations 
and all other calculations. This 
commenter believed this discriminates 
against certain groups of students and 
thus fails to treat all students equitably.

D iscussion : The Secretary does not 
believe the proposed definition of 
unpaid charges is in conflict with the 
more general statutory definition. The 
Secretary believes it is appropriate to 
make the definition consistent with the 
regulatory definition already in place. 
The treatment of unpaid charges for the 
purposes of the statutory p ro  rata 
calculation is prescribed in the 
Amendments of 1992. The Secretary has 
in the past sufficiently justified the 
treatment of unpaid charges for refund 
calculations other than statutory pro  
rata refund calculations. The 
commenter has submitted no evidence 
of discrimination.

C h a nges: None.
C om m ents: Three commenters 

support the Secretary’s proposal to 
avoid double-counting certain charges 
(i.e., administrative fees) by excluding 
them from the pro  rata refund 
calculation instead of subtracting them. 
Three commenters disagreed with the 
required proration of all educational 
costs, given that some costs incurred by 
the institution are fixed (i.e., teacher 
salaries, dormitory charges, and 
physical plant costs) and do not 
decrease when a student withdraws.
The commenters asserted that 
institutions required to issue p ro  rata 
refunds will lose money, and that the 
students who remain will experience 
cost increases as a result. Four 
commenters believed an application fee 
should not be subtracted from a pro  rata 
refund, because it is not really an 
education cost and because a portion of 
administrative costs are already 
recouped through the p ro  rata refund 
calculation. Two commenters asserted 
there is no statutory support for the 
Secretary’s proposal that an 
administrative fee must be a real and 
documented charge. One commenter 
suggested the Secretary allow all 
administrative fees to be subtracted 
from the p ro  rata refund calculation. 
Three commenters believed it is 
intrusive and inappropriate for the 
Secretary to regulate details such as 
irregularly expended meal credits, 
passed-through room charges, and group 
health insurance fees. The commenters 
stated that such details should be 
handled in guidelines, not 
requirements, and should ultimately be 
left to the discretion of individual 
institutions. One commenter suggested 
that the costs of services voluntarily

provided by an institution as a courtesy 
to its students should be excluded from 
the p ro  rata refund calculation. Two 
commenters suggested that the 
Secretary’s proposed treatment of group 
health insurance costs should be 
extended to include other insurance, 
such as the liability and medical 
malpractice insurance required for 
medical students or group health 
insurance that is not required by the 
institution. One commenter stated that 
the exclusion allowed for group health 
insurance fees should be extended to all 
refund calculations, not just statutory 
pro rata refund calculations.

D iscussion : The Secretary agrees that 
it is more reasonable to completely 
exclude certain costs from the pro  rata 
refund calculation, in effect allowing 
the institution to fully retain the money 
paid for those charges, rather than 
include the costs and assess them at a 
prorated percentage, only to then 
completely subtract them from the 
refund, thereby double-counting them. 
The Secretary wishes to clarify that the 
proration of educational costs under* the 
pro  rata refund calculation is required 
by the Amendments of 1992 and it is 
not the purpose or authority of these 
regulations to rescind that requirement. 
The Secretary agrees that an application 
fee is not an educational cost for Title 
IV, HEA program purposes and that it is 
therefore not relevant in the calculation 
of a refund. The Secretary does not 
believe that Congress intended to allow 
institutions to retain from a pro  rata 
refund amount administrative charges 
that do not actually exist. The pro  rata 
refund calculation determines what 
portion of institutional charges paid can 
be retained by the institution; the 
Secretary believes it is unreasonable to 
allow the retention of a fee that was not 
in fact charged or paid. The statutory 
pro rata calculation provides for the 
maximum amount of administrative 
costs that may be retained by the 
institution. The Secretary believes 
certain costs (i.e., passed-through room 
charges, and group health insurance 
fees) warrant treatment other than 
standard proration and has therefore 
specifically named such costs and 
proposed they be excluded .from the 
calculation. The Secretary believes the 
specific regulation of the treatment of 
these costs will avoid institutional 
abuse of these allowances and ensure 
greater equity in the payment of 
refunds. After further consideration, the 
Secretary has found the provision 
treating irregularly expended meal 
credits to be unnecessarily complex and 
not entirely effective in its intended 
purpose. No commenters offered
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support, for this-provision or any 
alternative suggestions. This issue wi'lT 
be reexamined in the future and further 
input from the .financial aid community 
wilt be sought. The Secretary recognizes 
that some institutions may elect to 
provide certain services,, such as 
voluntary group hea&h insurance, as a 
courtesy to students. The Secretary 
believes it is necessary to exclude, from 
the pro rata refund calculation 
mandatory charges for group health 
insurance to prevent students from an 
unavoidable loss of insurance upon 
withdrawal. This situation could be 
avoided if the student had the option of 
purchasing health insurance from a 
source other than the institution. The 
Secretary does not believe the cost o f 
specialized insurance coverage' such as 
medical malpractice' coverage warrants 
the same treatment as group health 
insurance costa, primarily because such 
specialized insurance is ncr longer 
needed by the student after withdrawal. 
The statute provides that all refunds 
other than pro rata refunds are to he 
made in accordance with State or 
accrediting agency standards. To’ extend 
the allowable exclusion1 for group health 
insurance fees to- a# rebind calculations 
would necessitate an- amendment to* the 
law.

Changes;. Section 668.22(c)H}' has 
been amended to reflect that certain 
fees, listed as allowable- subtractions» in 
the February 28,1994 NPRM, are to be 
excluded entirely from the' p m  rata  
refund calculation!.. This- section has also 
been amended to delete from, that list of 
fees the reference t*> an application fee-.

Comments: Several commenters 
believed the cost of equipment, books* 
and supplies should not be prorated, 
because possession of an item cannot be 
“split" bet ween the institution and the 
student..The commentersbelieved the 
proposed treatment of books and supply 
costs will unjustifiably enable students 
to keep supplies they, had not fully paid- 
for, and. will force- institutions ta either 
function, as “pawn shops” for the return 
of such items, or bear the costs of 
supplies they do not own. The 
conunenters believed such a policy will 
force institutions ta raise book, and 
supply costs for students who- remain, or 
to stop providing supplies altogether,;, to. 
the obvious detriment o f continuing, 
students.. Two. conunenters believed 
institutions will' he forced to instruct 
students to obtain supplies, from 
independent vendors« resulting in great 
consumer risks for the student. One 
commenler suggested that the refund 
amount for equipment „ hook,, and! 
supply costs should he determined by 
the manufacturer of the individual 
products and passed' on. from the

institution to the student accordingly.. 
Several commerrters asserted that 
equipment, hooks, and supplies become 
the sole property of the student when 
issued, and suggested the institution be 
allowed tn> withhold delivery and billing 
of such items until they are needed. The 
comm enters also suggested the 
Secretary allo w institutions to retain the 
full cost of unretumable items issued 
and of returnable items issued that are 
not returned, and require institutions to 
re fond in foil the cost of any issued 
items that are returned and o f any items 
that were not issued but for which, the 
student was charged'. Several 
commenters stated that the return of 
certain supplies« hooks,, or equipment is 
unrealistic and burdensome« regardless 
of the condition, in which it is  returned« 
and that the regulations, should, 
therefore not require institutions to. 
accept returned, items. One commenter 
supported the- Secretary’s proposed 
treatment of charges for returned 
equipment.

D iscussion: The Amendments of 1992 
require all institutions participating in 
the Title IV,. HEA programs to refund 
unearned tuition,, fees,, room and hoard« 
and other charges-to a student who 
received Title IV, HEA program 
assistance and faffed to complete the 
period of enrollment for which the 
student was charged. The Secretary does 
not believe Congress intended ta 
exclude the unearned cost of books,, 
supplies, and equipment from the 
rebind’ amount. However,, the Secretary 
agrees that' institutions should not he 
expected to refond ter the student a 
portion of the cost of unretumable items 
that were actually issued to the student 
and kept by the student. The Secretary 
wishes to clarify that the proposed 
requirements governing books,, supplies,, 
and equipment will not force an 
institution to accept returned 
merchandise; rather, the proposed, 
provision allows an institution to state 
that an item is retumabfe and to then 
retain in foil the cost o f that item if  it' 
is not returned, provided the institution 
clearly disclosed in the enrollment 
agreement any restrictions: on the return 
of equipment,, including equipment- that 
is unretumable and deadlines, for 
returns.

Changes; Section 6fi&22{c)X5.)i has 
been amended to allow an institution to. 
exclude from the pro rata  refund 
calculation the. documented cost of any 
unretumable equipment, books« and 
supplies issued to the student« i f  the 
student was informed in the enrollment 
agreement that the; item is. unretumable. 
and may keep the item« or. under what 
conditions normally returnable 
equipment, is considered to he

unretumable. A  corresponding, change 
has been made to appendix A.

Comments: Several commenters 
asserted that the definition o f a first- 
time student should he limited to a 
student attending any postsecondary 
institution for the first time. Three 
commenters disagreed with the 
Secretary’s  proposal to include in the 
first-time student definition' any student 
who previously encoded at the 
institution but received a 100 percent 
refund of tuition mid foes, One 
commenter asked the Secretary to 
amend the first-time student definition 
to include students who previously 
enrolled, only in continuing education 
courses that do not lead to a degree» One 
commenter, requested the Secretary to 
issue one consistent definition of a first- 
time student, instead of expecting, 
institutions to use different definitions 
for different Department requirements» 
such as IPED&», refund calculations,, 
FFEL, programs counseling', and student 
consumerism.

D iscussion: The Secretary behoves it 
is the intent of Congress to extend the 
benefit of a pro rata refond calculation 
to all students attending a. particular 
institution for foe first time« not just to 
those students who are attending any 
postsecondary institution for foe first 
time. The Secretary also believes that a. 
student who enrolled at an institution 
hut received a full 100. percent refund 
has» not had. sufficient educational 
experience at the institution tube 
considered anything other than a first- 
time student. The Secretary does not 
believe foe issue of continuing 
education coursework poses a serious 
problem with the definition of a first- 
time» student for the purposes of the pro 
rata refond calculation. The Secretary 
recognizes that the. definition of first
time student is different for certain 
purposes in the administration, of the 
Title IV« HEA programs, and will 
explore the possibility of cresting a 
single, consistent definition in foe 
future.

Changes: None.
Comments; Three commenters . 

believed foe proposed definition o f “the 
portion of the enrollment period for 
which the student was. charged that- 
remains” is. not consistent with foe 
statutory definition of an academic year. 
The commentera asked» foe Secretary te  
include;in the proposed- definition an 
explanation of the term “week” and 
describe foe appropriate- handbag of a 
student who attends only a portion of a 
week.

Discussion:. TheSecretary does not 
believe consistency with, the statutory 
definition, of an academic year is 
relevant. The Secretary, does, not believe
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further explanation is necessary, and 
intends to entrust institutions with the 
responsibility for fairly and consistently 
handling uncertain situations such as a 
partial week of attendance.

C h a nges: None.
P eriod  o f  E nrollm ent fo r  W hich the  

S tu d en t H as B een  C harged . C om m ents: 
Several commenters suggested 
alternatives to the Secretary’s definition 
of “period of enrollment for which the 
student was charged.” Three 
commenters suggested using only the 
length of the program, for institutions 
charging by the program, or the length 
of the term, for institutions charging by 
the term. One commenter suggested the 
Secretary require all institutions to use 
the academic year as the enrollment 
period. Another commenter suggested 
the Secretary require all institutions to 
use the lesser of a payment period, the 
program length, or the academic year. 
Three commenters believed the 
proposed definition does not address 
programs longer than an academic year. 
Several commenters believed the 
Secretary’s proposed definition is unfair 
to institutions charging by the program, 
forcing them to use the cost of the entire 
program in the refund calculation, while 
only a portion of the financial aid 
awarded for the entire program can be 
counted when calculating the unpaid 
charges. Such a formula results in 
excessively high unpaid charges, which 
must be subtracted from the amount the 
institution could otherwise retain. The 
commenters believed this treatment is 
discriminatory against institutions that 
charge by the program and suggested the 
Secretary retain the concept of payment 
periods, both for assessing charges and 
considering aid disbursed, and limit 
those payment periods to one-third an 
academic year (as in a quarterly term 
system), or one-half an academic year 
(as in a semester term system). Two 
commenters believed the determination 
of the enrollment period for refund 
purposes should be left to the discretion 
of the institution. Two commenters 
asked that clock-hour institutions using 
standard terms be treated the same as 
credit-hour institutions using standard 
terms.

D iscussion : The Secretary believes the 
proposed definition of “period of 
enrollment for which the student was 
charged” is adequate and applicable to 
the needs and circumstances of the 
various types of institutions 
participating in the Title IV, HEA 
programs. The Secretary wishes to 
clarify that the proposed definition 
establishes a minimum period of 
enrollment (to prohibit institutions from 
creating artificially short periods of 
enrollment simply for the purposes of

reducing a student’s unpaid charges or 
eligibility for a p ro  rata refund 
calculation) and does not impose a 
maximum limit to the period of 
enrollment. The Secretary recognizes 
that institutions charging by the 
program may have to pay pro  rata 
refunds to a greater number of students 
than institutions that charge by the term 
and may consistently find their students 
have high amounts of unpaid charges 
under the proposed refund calculation, 
resulting in a reduction in the amount 
the institution can retain for non pro  
rata refund calculations. The Secretary 
would like to point out, however, that 
such a situation exists precisely because 
the institution charges the student for 
the entire cost of the program up-front.
It is true the same student could attend 
an institution which charges by the term 
and would, under the proposed refund 
calculation, owe a smaller amount of 
unpaid charges. The term institution, 
however, does not contract with the 
student for any amount in excess of the 
costs of the term. The adverse affects of 
the Secretary’s proposal, therefore, as 
claimed by some of the commenters, are 
the result of an institution’s own 
decision to contract with the student for 
the costs of the entire program up-front, 
instead of contracting for the costs of a 
smaller period of study, such as an 
academic term; this is an institutional 
decision over which the Secretary has 
no control. The Secretary believes the 
discontinuation of the use of payment 
periods and the practice of attribution 
will greatly simplify the refund 
requirements, and that this benefit 
overrides the commenters’ concerns.
The Secretary believes it is necessary to 
define and limit the definition of 
enrollment period to ensure equitable 
refunds to Title IV, HEA program 
recipients. The Secretary wishes to 
clarify that, under the proposed 
definition, all clock hour institutions are 
treated the same, regardless of whether 
they use standard terms or not, because 
it has been the experience of the 
Secretary that these institutions all 
charge by the program.

C h a n ges: None.
R epaym ents to Title IV, H EA  

P rogram s o f  Institutional R efu n d s a n d  
R epaym ents. C om m ents: Three 
commenters believed the treatment of 
unpaid charges for nonpro rata refunds, 
as prescribed in the June 8,1993 final 
regulations, should be rescinded in 
compliance with the statutory treatment 
for p ro  rata refund purposes. Two 
commenters believed the requirement 
penalizes institutions by reducing the 
amount of institutional charges they can 
retain. Three commenters asserted that 
the requirement unfairly leaves students

owing large balances to the institution 
which would otherwise have been paid 
by Title IV, HEA program assistance, 
and this result obviously is not fair and 
equitable under the statute. Three 
commenters requested the Secretary 
include late disbursements of State, 
private, and institutional aid as amounts 
that can be used to reduce a student’s 
unpaid charges, if these aid sources 
have published late disbursement 
policies under which a withdrawing 
student can be paid. Two commenters 
suggested the Secretary include late 
disbursements of unsubsidized Stafford 
Loan program funds and all Direct Loan 
program funds as amounts that can be 
used to reduce a student’s unpaid 
charges. Two commenters believed the 
consideration of late disbursements 
when determining unpaid charges is 
inappropriate and should not be 
allowed under the refund requirements. 
One commenter suggested that, because 
the requirement to subtract unpaid 
charges from the amount the institution 
can retain does not apply to statutory 
pro rata refund calculations, the 
requirement should also not apply to 
voluntarily p ro  rata refund calculations 
that are not required by the 
Amendments of 1992.

D iscussion : The public was 
previously invited to comment on 
requirement to subtract unpaid charges 
from the amount the institution can 
retain in response to the December 23, 
1991 NPRM. The comments and 
responses on this issue, including the 
decisions and rationale of the Secretary, 
are included in the June 8,1993 final 
regulations which included the 
requirement. The required treatment of 
unpaid charges for the purposes of this 
section, except for the calculation of a 
pro  rata refund under the statute, 
reaffirms the basic principle of student 
financial aid: the family (or student) 
makes its contribution first before 
financial aid is expended. Although 
some students may have to pay more 
toward institutional charges than they 
originally expected, due to the fact that 
they withdrew and became ineligible for 
a portion of the aid they expected to 
receive, this is more equitable to those 
students who have responsibly fulfilled 
their financial obligations to the 
institution. The Secretary does not 
believe this issue warrants 
reconsideration in the context of the 
February 28,1994 NPRM. The 
administration of private and 
institutional student aid funds is not 
within the control of the Secretary. 
Therefore, the Secretary cannot 
guarantee the availability or delivery of 
these funds and cannot allow
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institutions to use late disbursements of 
these funds to reduce a student’s unpaid 
charges. The Secretary agrees, however, 
that institutions should be allowed to 
use late disbursements of State student 
aid to reduce a student’s unpaid 
charges, provided the State in question 
has a standard written late disbursement 
policy which the institution follows in 
calculating unpaid charges and 
provided the Student is eligible to 
receive the late disbursement in spite of 
having withdrawn. The Secretary 
wishes to clarify that an institution 
which chooses to count a late 
disbursement of State student aid in this 
manner will be liable for that amount if 
it is not disbursed to the student within 
60 days after the student’s date of 
withdrawal, as defined in § 668.22(i)(l), 
and will be required to recalculate the 
Title IV, HEA program refund and 
return any additional amounts required 
to the appropriate Title IV, HEA 
program accounts or to the lender 
within the deadlines specified in 
§ 688.22(g). The Secretary agrees that 
institutions should be allowed to use 
allowable late disbursement amounts 
from unsubsidized Federal Stafford 
loans and Direct Student loans to reduce 
a student’s unpaid charges. The 
Secretary does not believe the treatment 
of unpaid charges for the purpose of 
statutory pro  rata refund calculations 
should be extended to voluntary pro  
rata refund calculations.

Changes: Section 668.22(f)(2)(h) has 
been amended to include allowable late 
disbursements of State student financial 
assistance, unsubsidized Federal 
Stafford loans and loans made under the 
Federal Direct Student Loan Program. A 
corresponding change has been made to 
§ 668.22(c)(2).

Com m ents: Many commenters 
disagreed with the Secretary’s proposal 
to remove the fraction that is currently 
used to determine what portion of the 
refund must be returned to the Title IV, 
HEA programs. These commenters 
believed this change is grossly unfair 
and negates, the concept of equal 
partnership between the Federal 
government, the States, and the 
institution in providing student 
financial assistance. Six commenters 
believed the proposed treatment will 
cause all parties who contribute to a 
Title IV, HEA program recipient’s 
educational costs—States, institutions, 
private sources of aid—to lose their 
contributed funds to the Title IV, HEA 
programs in the event of a withdrawal. 
These commenters believed these other 
parties will therefore be reluctant to pay 
any of their funds to recipients of Title 
IV, HEA program assistance. These 
commenters asserted that such a policy

would unfairly penalize State, 
institutional, and private sources of aid, 
and Title IV, HEA program recipients. 
One commenter reported that State 
programs are already deciding to avoid 
the Title IV, HEA program refund 
calculation by withholding their monies 
until after the refund period has passed; 
such a practice will be detrimental to 
Title IV, HEA program recipients who 
withdraw and owe large balances that 
would have been paid by State 
assistance, had it been disbursed on 
time. This commenter urged the 
Secretary to prevent the negative effects 
of this policy by amending the 
definition of “financial aid” (for the 
purposes of calculating the student’s 
unpaid charges) to include State and 
private assistance that can reasonably be 
expected to be awarded, even if it has 
not actually been received at the time of 
withdrawal. One commenter supported 
the Secretary’s rationale for removing 
the fraction in relation to refunds, but 
did not support extending that 
interpretation to repayments.

D iscussion : The Secretary wishes to 
further clarify that the Amendments of 
1992 specify in section 485 that refunds 
must be returned to the Title IV, HEA 
programs first. Further, the Technical 
Amendments of 1993 changed section 
485 of the HEA to specify that refunds 
may be returned to other sources of 
student assistance only after the refund 
is returned to the Title IV, HEA program 
funds in the specified order of 
allocation. The Secretary has no 
authority to alter this requirement. The 
Secretary recognizes that some States, 
institutions, or private sources of aid 
may deliberately withhold funds from 
otherwise eligible students who have 
received Title IV, HEA program 
assistance. This is a decision over which 
the Secretary has no control. The 
Secretary does not believe the definition 
of “financial aid” can be amended in 
the manner suggested by one 
commenter, as such a change would be 
difficult to regulate. The Secretary feels 
it is appropriate, for consistency with 
the spirit of the law and to reduce 
administrative burden, to extend the 
interpretation of the law to repayments 
as well as refunds.

C h a nges: None.
C om m ents: Two commenters support 

the Secretary’s proposal to set a 
minimum dollar amount below which a 
refund or repayment does not have to be 
made. One commenter suggested the 
Secretary set the same minimum 
amount for both refunds and 
repayments.

D iscussion : After further 
consideration, the Secretary believes 
that this proposed provision is

inconsistent with the amendment made 
to section 490 of the HEA that 
established criminal penalties for failure 
to pay refunds, specifically including 
refunds of less than two hundred 
dollars. Further, the Secretary believes 
that by the time the institution has 
determined the amount of the refund, 
most of the administrative effort and 
cost has been expended. The Secretary 
believes that neither the institution nor 
the student would benefit from the 
proposal to allow institutions to forgo 
making refunds of $25 or less. Also, the 
Secretary believes that part of the 
institution’s administrative costs are 
recouped through the administrative fee 
that is allowed to be excluded from the 
p ro  rata refund calculation.

C hanges: Section 668.22(f)(3)(iii) has 
been amended to remove the proposed 
minimum dollar amount below which a 
refund would not have to be made.

Allocation o f  R efun ds a n d  
O verpaym ents. C om m ents: Three 
commenters support the Secretary’s 
proposal to mandate the order of return 
of FFEL programs refund amounts. One 
commenter supported the proposed 
allocation of FFEL programs refunds 
and believed it will reduce student 
indebtedness. Three commenters 
believed including PLUS and 
unsubsidized Stafford loans in the 
refund allocation negates the basic 
principle of financial aid, that the 
family (or student) makes its 
contribution first before financial aid is 
expended. One commenter believed 
PLUS and unsubsidized Stafford loans 
should be excluded from the refund 
allocation, because grant money should 
not be used to pay back student loans, 
especially loans that are not need-based.

D iscussion : The Secretary wishes to 
clarify that section 485 of the 
Amendments of 1992 specifies the order 
of return of refunds to the various 
sources of aid and to the student. The 
statute does not exclude the PLUS or 
unsubsidized Stafford loan programs 
from this order of return. For 
consistency and reduced administrative 
burden, the Secretary has proposed the 
same order of return for repayments as 
is mandated in the law for refunds. The 
Secretary believes the return order to be 
logical and appropriate.

C hanges: None.
C om m ents: Three commenters 

disagreed with the Secretary’s assertion 
in the preamble of the February 28,1994 
NPRM that refunds should not be used 
to eliminate outstanding balances on 
loans made for prior years. These 
commenters believed it is in the best 
interest of the student to allow a refund 
to be applied to outstanding loans.
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D iscussion: The Title IV, HEA 
programs award financial assistance 
based on the costs of attendance and the 
student’s need assessment for a specific 
period of enrollment in a specific award 
year. The Secretary believes it is 
inappropriate to use funds awarded for 
the current enrollment period to cover 
costs from a prior enrollment period.

Changes: None.
Refund Dates. Comments: Four 

commenters believed the Secretary 
should be more flexible in terms of how 
an institution determines and 
documents a student’s last day of 
attendance in the case of unofficial 
withdrawal. These commenters asserted 
that it is unreasonable to expect all 
institutions to maintain attendance 
records. Two commenters suggested 
institutions be required to determine 
that a student has unofficially 
withdrawn within a certain time frame, 
to avoid a student’s unofficial 
withdrawal going unnoticed for an 
unreasonably long period of times. One 
commenter believe«^the proposed 
provisions should address cases of 
institution-initiated retroactive 
withdrawals.

Discussion: The Secretary wishes to* 
clarify that the concept of using the 
student’s last recorded date of 
attendance for refund purposes is not 
“new,” but has been included in 
§ 668.22 of the Student Assistance 
General Provisions regulations since 
1988. All institutions participating in 
the Title IV, HEA programs have long 
been expected to have in place a system 
by which student attendance can be 
documented for the purposes of 
determining the withdrawal date in 
cases of unofficial withdrawal. The 
Secretary agrees that unofficial 
withdrawals should be determined 
within a reasonable time frame, in 
connection with the proposed definition 
of “withdrawal date.” The Secretary 
believes cases of institution-initiated 
retroactive withdrawals are uncommon 
and as such do not warrant regulatory 
inclusion.

Changes: Section 668.22(iKl)(ii) has 
been amended to Unfit an institution’s 
determination of a student’s unofficial 
withdrawal to no later than 30 days after 
the expiration of the enrollment period, 
the academic year, or the program, 
whichever is earlier.

Comments: One commenter believed 
the Secretary should not impose a 
deadline for refunds and repayments. 
Several commenters simply stated the 
proposed 30-day deadline would be too 
difficult to meet, especially for refunds 
made to lenders, and requested it be 
extended to 45 or 60 days. Many 
commenters stated that, the proposal to

require refunds be made within 30 days 
was unreasonable, in light of the 
proposed 20-day return period for 
equipment, books, or supplies. These 
commenters believed it is unfair to 
allow a student a leisurely 20-day 
period in which to return equipment, 
only to force the institution to rush the 
calculation and processing of a refund. 
Seven commenters stated that the 
proposed 30-day refund deadline does 
not take into account the unavoidable 
delay in determining unofficial 
withdrawals. These commenters 
believed most unofficial withdrawals 
are not discovered untilthe end of the 
subsequent enrollment periods add- 
drop period, and that several 
institutions will therefore consistently 
be unable to meet the 3Q«day 
requirement Three commenters 
requested that all refund deadlines—for 
refunds to the program accounts, to 
lenders, and to students—be modified to 
be consistent, suggesting 60 days as a 
reasonable length of time for a refund to 
be made.

D iscussion: The Secretary wishes to 
reiterate that, as discussed in the 
preamble of the February 28,1994 
NPRM, the refund deadline given in 
§ 668.22(0(3) applies only  to refunds 
made directly to the student Hie 
Secretary believes refund deadlines are 
appropriate and necessary. The 
Secretary would like to clarify that the 
deadlines for the return of refunds to the 
Title IV, HEA programs are not “new.” 
These deadlines are not included in the 
current Student Assistance General 
Provisions regulations, but in the FFEL 
progams regulations. The Secretary 
wishes to clarify that § 668.ZZCgJ(2JtivI 
clearly states the 30-day refund 
requirement given in that paragraph 
applies to all Title IV, HEA programs 
other than the Federal Work-Study and 
FFEL programs. The deadline for 
refunds to lenders under the FFEL 
programs is set forth not irr this section 
of the student aid regulations, but in 34 
CFR 682.607. The Secretary believes 
that a 30-day refund deadline, in spite 
of the 20-day return period for 
equipment, is reasonable and sound.
The Secretary would like to clarify that 
§ 668.22(g)(2)(iv) clearly states the 
refund deadline is determined 
according to either the date the student 
officially withdraws, or the date the 
institution determines the student has 
unofficially withdrawn. The Secretary 
believes this treatment sufficiently 
allows for the time needed to determine 
unofficial withdrawals. The Secretary 
believes the refund deadline for the 
purposes of the FFEL programs is 
appropriately longer than the refund

deadlines discussed in this section of 
the student aid regulations and that this 
is necessary to account for the added 
procedures of returning funds to the 
lender.

C hanges:Section: 668.22fi)(2) has 
been amended to clarify that the 
deadline in that paragraph is applicable 
only to refunds made to students.
Appendix A

Comments: A few commenters 
requested the Secretary more 
specifically define several different 
terms used in appendix A.

Discussion: The Secretary believes the 
terras used in Appendix A are standard 
terms of the educational community , 
having been in common use for several 
years, and as such, necessitate no 
further definition.

Changes: None.
Comments: Three commenters 

believed that appendix A was originally 
intended to address proprietary 
institutions and fails to recognize or 
treat the specific circumstances of 
nonproprietary, term-based institutions. 
Specifically, these commenters stated 
that mandatory pro ration of all 
institutional costs: disregards the fact 
that some institutional costs (such as 
instructor salary and physical plant 
costs) are fixed and unaffected by the 
withdrawal of a smalt number of 
students. These commenters requested 
the Secretary drop appendix A and 
replace it with requirements that more 
adequately apply to both proprietary 
and nonproprietary institutions.

Discussion: The proration of 
educational costs is required for pro rata 
refund calculations under the 
Amendments of 1992. The Secretary 
feels it is reasonable to extend this 
concept to the Appendix A 
requirements, in keeping with Congress’ 
intent to provide a fair and equitable 
refund to Title IV „ HEA program 
recipients. The Secretary notes that, in 
the past, the guidelines of appendix A 
were applicable to any institution, not 
just proprietary institutions, if neither 
an institution's accrediting agency nor 
its State had refund standards and the 
institution did not choose to follow 
refund policies set by another 
association of institutions and approved 
by the Secretary. Appendix A is 
intended to provide a general and 
stringent refund standard; the Secretary 
encourages institutions and accrediting 
agencies to work together in developing 
accrediting agency refund standards 
which can be used instead of appendix 
A standards and which can be better 
suited to the particular needs and 
circumstances of individual institutions.

Changes: None.
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Comments: A few commenters 
suggested various changes to the percent 
of tuition charges that must be reftmded 
for withdrawals which occur during 
certain portions of the academic period.

Discussion: The Secretary believes the 
refund percentages provided in 
appendix A are reasonable and 
appropriate. The commenters have not 
given evidence or justification as to why 
these refund levels should be altered.

Changes: None.
Comments: One commenter suggested 

that institutions should be allowed to 
deduct a students unpaid charges from 
a refund due under appendix A.

Discussion: The June 8,1993 final 
regulations require that, for all refund 
calculations other than a statutory pro 
rata refund calculation, a students 
unpaid charges be subtracted from the 
amount an institution could otherwise 
retain. The Secretary finds no 
justification for exempting refund 
calculations under appendix A from this 
requirement.

Changes: None.
Comments: One commenter believed 

board charges'are adequately treated 
under part VI of appendix A, and 
should not be discussed separately in 
part VII.

Discussion: The Secretary believes 
housing charges are separate and 
distinct costs from board charges, even 
though some institutions voluntarily 
choose to link these two costs together.
A housing contract prescribes charges 
for a dormitory or housing space that 
presumably cannot be refilled past a 
certain point; therefore, such charges are 
expended at the point the space cannot 
be refilled. Part VI provides for the 
refund and retention qf such charges 
accordingly. Board charges, however, 
are incrementally expended over the 
length of the period for which the 
student has been charged; the cost of 
food the student has not yet consumed 
cannot fairly be retained by the 
institution. The contract concept 
applied to housing charges, therefore, is 
inappropriate when determining the fair 
refund qf board costs. Part VII, therefore, 
provides separate and distinct guidance 
for the refund of board charges. For the 
purposes of calculating a refund under 
appendix A, institutions must treat 
these two charges separately, in 
accordance with the appropriate 
guidelines.

Changes: None.
Comments: One commenter suggested 

adding specific language to Section VIII 
A to clarify that an administrative fee (of 
the lesser of $100 or 5 percent of tuition) 
cannot be retained in the case of a 
student whose aid package consisted 
only of FFEL programs funds, because

FFEL programs funds must be returned 
in full to the lender if the student 
withdraws before attending one class.

D iscussion: The commenter is correct 
regarding the requirement that FFEL 
programs funds be returned in full in 
the circumstance noted. However, the 
Secretary does not believe this or other 
such requirements should be reiterated 
in appendix A. The first paragraph of 
appendix A clearly states that these 
requirements do not affect an 
institution’s obligation to comply with 
other Department of Education 
regulations.

Changes: None.
Comments: Five commenters 

requested the Secretary clarify the 
treatment of unofficial withdrawals 
under appendix A. Specifically, two of 
these commenters believed the language 
of Section X clearly implies that a 
students failure to give withdrawal 
notice in writing would be just cause to 
deny the student’s refunds

D iscussion: The Secretary cdnsiders 
an institution to have met the fair and 
equitable refund requirement if it uses 
a policy that meets the minimum  
requirements of appendix A. Although 
appendix A does not recognize 
unofficial withdrawals and recommends 
against the institution's acceptance of 
oral withdrawal notification, an 
institution is not prohibited from 
adapting a more liberal interpretation of 
this subject into its implementation of 
appendix A requirements.

Changes: None.
Section 668.23 Audits, Records, and 
Exam inations

Comments: Two commenters 
suggested including the nationally 
recognized accrediting agencies among 
the list of agencies with which 
institutions participating in the Title IV, 
HEA programs must cooperate in the 
conduct of audits, investigations, and 
program reviews authorized by law. A 
few commenters also suggested 
including the nationally recognized 
accrediting agencies among the list of 
agencies with which a third-party 
servicer must cooperate in the conduct 
of audits, investigations, and program 
reviews authorized by law.

D iscussion: The Secretary agrees with 
the commenters. Accrediting agencies 
assist the Secretary in determining 
institutional participation in the Title 
IV, HEA programs and should therefore 
be included in the list of entities that an 
institution must cooperate with. A 
third-party servicer, acting as an agent 
of the institution, should be required to 
cooperate with any accrediting agency 
that accredits an institution with which 
the servicer contracts to administer any

aspect of the institution’s participation 
in the Title IV, HEA programs.

Changes: This section is revised to 
include nationally recognized 
accrediting agencies in the list of 
entities that an institution and a third- 
party servicer must cooperate with in 
the conduct of audits, investigations, or 
program reviews authorized by law.

Comments: One commenter was 
concerned that thé requirement for a 
third-party servicer to cooperate with a 
guaranty agency and other entities in 
the conduct of audits, investigations, 
and program reviews, would give the 
guaranty agency access to proprietary 
information of that servicer. The 
commenter noted that guaranty agencies 
directly compete for the services 
provided by other third-party servicers. * 
The commenter suggested limiting 
cooperation to only include information 
that a holder of loans would be required 
to make available.

D iscussion: The Secretary disagrees 
with the commenter. These regulations 
only require access to a third-party 
servicer’s records to the extent 
necessary to monitor compliance with 
applicable statutes, regulations, special 
arrangements, agreements, and 
limitation.

Changes: None.
Comments: Another commenter felt 

that a third-party servicer should not be 
required to cooperate with these entities 
to the extent that that cooperation 
includes the copying of computer 
programs that are the sole property of 
the servicer. The commenter felt that 
any copying would violate copyright 
laws included in the licensing 
agreement to the software; the 
commenter recommended deleting this 
provision.

D iscussion: These regulations require 
access to a third-party servicer’s records 
to the extent necessary to monitor 
compliance with applicable statutes, 
regulations, special arrangements, 
agreements, and limitations. These 
regulations do not require, nor does the 
Secretary expect, a third-party servicer 
to violate any copyright laws governing 
computer programs. Nevertheless, a 
third-party servicer, like an institution, 
is expected to make available for 
examination and copying all relevant 
information, including the computer 
program.

Changes: None.
Comments: Several commenters 

suggested amending the provisions of 
§ 668.23(b)(3) governing reasonable 
access to an institution’s personnel to 
allow an institution the basic right to 
protect its interest during a compliance 
review by having an attorney, a 
management representative, or a tape
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recorder present when the Department 
of Education conducts an interview 
with a person employed by the 
institution. A few commenters 
suggested that these provisions violate 
an employee’s constitutional rights to 
counsel. One commenter stated that as 
a minimum, an institution should have 
the opportunity to build its own record 
and rebut inaccurate charges by having 
tape recordings of interviews between 
its employees and the Department of 
Education’s  representatives. Several 
commenters were against the provisions 
in this section that require a third-party 
servicer, in the conduct of audits, 
investigations, or program reviews, to 
allow its individual employees—those 
employees connected with the servicer’s 
administration of the Title IV, HEA 
programs—to be questioned in private,, 
without management being present, or 
without the questioning being; tape 
recorded. Many of these commenters 
contended that this requirement 
violated an individual’s right to due 
process. One commenter felt that the 
Secretary was overstepping his statutory 
authority in this matter.

D iscussion: The Secretary has already 
responded to similar comments in the 
preamble to final regulations for parts 
600 and 668 that was published in the 
Federal Register on July 31,1991 (58 FR 
36682). The Secretary continues to 
disagree with these views and in the 
three years since these regulations have 
been in effect has received no evidence 
that the claims of the commenters are 
justified . With respect to third-party 
servicers, these provisions simply add 
requirements for third-party servicers 
that parallel current requirements for 
institutions participating in the Title IV, 
HEA programs.

Changes: None.
Comments: Many commenters 

recommended that an institution should 
be able to use a third-party servicer’s 
annual compliance audit report to 
satisfy the portion of an institution’s 
audit requirement for those areas that 
the servicer has contracted to administer 
on behalf of the institution. These 
commenters noted that this idea would 
eliminate duplication of effort by 
independent auditors auditing a third- 
party servicer's activities.

D iscussion: The Secretary generally 
agrees with commenters that an 
institution may use a third-party 
servicer’s audit report to cover those 
areas of an institution’s participation in 
the Title IV, HEA programs that the 
institution has contracted with the 
servicer to administer. However, if an 
institution is required to have audited 
additional areas of its administration or 
is required to use different procedures
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in having the audit performed than the 
servicer then the institution may not be 
able to use fully the results of the 
servicer’s audit An institution is always 
responsible for ensuring that a 
compliance audit of the institution’s 
participation in the Title IV, HEA 
programs includes all aspects of the 
institution’s participation.,

Changes: None.
Com m ents: Forty-three commenters 

suggested that an institution ought to be 
permitted to remain under the biennial 
audit requirement if that institution did 
not have deficiencies in the prior audit 
report of more than five percent of the 
institution’s total Title IV, HEA program 
funds. Many of these commenters 
pointed out that this modification 
would parallel a similar provision in the 
proposed § 668.15 governing financial 
responsibility. At a minimum, the 
commenters recommended that these 
provisions be modified to- reflect that an 
institution that had no deficiencies that 
required a: monetary adjustment be 
permitted to remain under the biennial 
audit requirement. Several commenters 
asked the Secretary to clarify what are 
considered tube no deficiencies and 
material exceptions. One commenter 
suggested specifying certain amounts in 
the use of those terms. Three 
commenters supported the Secretary ’s 
proposal to provide exceptions to the 
annual audit requirement for third-party 
servicers that administer small amounts 
of Title IV, HEA program funds. One 
commenter argued that third-party 
servicers administering less than 
$259,000 m Title IV, HEA program, 
funds should not be excluded from 
having an annual audit performed. One 
commenter recommended that instead 
of requiring third-party servicers to have 
performed a compliance audit at least 
every two years if the servicer 
administers less than $1,000,000 in Title; 
IV, HEA program funds,, that that 
threshold should be increased to 
$5,000,000. Three commenters urged 
the Secretary to require all third-party 
servicers to have an annual audit 
performed. One commenter suggested 
defining what is meant by a material 
exception.

D iscussion: The Secretary has 
reevaluated his proposal in the February 
17 and 28,1994, NPRMs and upon a 
further examination of section 487(c) of 
the HEA and information surrounding 
the intent of the statute, has determined 
that the proposals were inconsistent 
with the requirement; for an institution 
to have performed, without exception, 
on an annual basis, a compliance audit 
of the institution’s administration of its 
Title IV, HEA programs or a third-party 
servicer to have performed, without
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exceptions, on an annual basis, a 
compliance audit of the servicer's 
administration of any aspect of its 
administration of an institution's 
participation in a Title IV, HEA 
program. The Secretary appreciates the 
comments mid suggestions provided 
with respect to the basis for exempting 
institutions and third-party servicers 
from the annual audit requirement .̂. 
While the Secretary cannot adopt these 
in the regulations, the Secretary is 
considering them in the development of 
changes to the Department of 
Education’s audit guides. These changes 
are being designed to reduce 
administrative costs by allowing 
institutions that meet certain 
performance-based or funding criteria to 
have performed compliance audits 
under a reviewed or compiled basis 
rather than fully audited.

Changes: The provisions that 
provided for exceptions to the annual 
audit requirements for instit utions and 
third-party servicers have been deleted 
in these final regulations. The proposed 
audit exceptions in this section have 
been removed-. This section has been 
revised to require that all1 institutions 
have performed an annual compliance 
audit of the institution’s administration 
of its Title IV, HEA programs; and to 
require that ail third-party servicers 
have an annual compliance audit 
performed of every aspect of the 
servicer’s administration of the 
participation in the Title IV, HEA 
programs of each institution with which 
the servicer has a contract.

Comments: Many commenters 
suggested amending §668.23(e)(8) to 
establish deadlines for the submission 
of audit reports, rather than allowing the 
Inspector General to specify these 
deadlines in the audit guides. Several 
commenters questioned whether the 
Inspector General has the authority to 
establish this requirement without 
regulations. Another commenter 
suggested that the regulations contain a 
provision that would require 
institutions to meet the deadlines 
specified in the audit guide, but 
stipulate that under no circumstances 
would the institution fee required to 
submit its audit report earlier than four 
months following the expiration, of the 
audit period.

D iscussion: Upon revie w of the 
commenters’ concerns, the Secretary 
agrees that because these regulations 
require that an audit report, must be 
submitted in a timely manner, the 
regulations should provide institutions 
and third-party servicers with the 
specific dates for submission of audit 
reports. The Secretary believes that a 
period of 129 days from the end of the



institution’s or servicer’s fiscal year 
provides an institution or servicer with 
a sufficient period of time to have an 
audit performed and to submit the audit 
report to the Department.

Changes: The regulations have been 
revised to state that an institution or 
third-party servicer must submit its 
audit within 120 days of the end of its 
fiscal year. An institution or third-party 
servicer that has an audit performed 
under the Single Audit Act must submit 
the audit report in accordance with the 
deadlines specified in that act.

Comments: Many commenters were 
opposed to the provision that the 
Secretary could require a third-party 
servicer to release the results of an audit 
to cognizant guaranty agencies, eligible 
lenders under the FFEL programs, State 
agencies, nationally recognized 
accrediting agencies, and State 
Postsecondary Review Entities on the 
grounds that these entities are not 
affected by the servicer’s actions and 
release of information in the audit % 
report could unnecessarily damage a 
third-party servicer’s reputation.

Discussion: The Secretary disagrees 
with the commenters that the referenced 
entities are not affected by a third-party 
servicer’s actions. The Secretary 
believes that by providing information
sharing among the appropriate 
authorized entities that the Secretary 
relies on to help provide oversight of 
Title IV, HEA program participants, that 
the Secretary is responding to 
Congressional intent A third-party 
servicer acts as an agent of the 
institution and is responsible for 
administering a portion of an 
institution’s participation. As such, the 
various entities involved in program 
oversight will have a genuine need for 
access to records of, or information 
about, the servicer. The Secretary 
therefore considers that the audit results 
of third-party servicers must be 
included in the information available to 
the appropriate oversight bodies 
monitoring institutional compliance 
with Title IV, HEA requirements.

C hanges: The Secretary is revisjpg 
paragraph (c)(4) of this section to 
include the Secretary of Veteran Affairs 
in the list of entities that the Secretary 
may require an institution or third-party 
servicer to provide the results of an 
audit to.

Comments: One commenter felt that 
an audit guide specifically developed 
for third-party servicers was necessary 
to comply with the requirements of this 
section. Another commenter was of the 
^Pinion that the period covered by a 
third-party servicer’s first audit should 
not start until after audit guidance is

available from the Department of 
Education.

D iscussion: The Department of 
Education’s Office of Inspector General 
is working on developing audit guides 
applicable for compliance audits 
performed of institutions, and third- 
party servicers. The Secretary expects 
that these guides will be available before 
the initial audit period covered by an 
audit performed of a third-party servicer 
begins.

Changes: None.
Comments: Regarding the requirement 

for an institution to maintain records on 
a student’s placement if the institution 
has a placement service used by the 
student, four commenters were 
concerned that application of this 
requirement to all institutions for all 
types of student employment placement 
might be overreaching and could result 
in institutions electing to terminate their 
student employment service rather than 
comply with burdensome recordkeeping 
requirements. Commenters pointed out 
that at some large institutions, student 
employment centers often act as 
clearinghouses for posting jobs and 
professional career opportunities, but 
frequently lacked the resources to track 
actual placement. Most often, 
employment information is made 
available to students and that 
information is simply removed from 
posting once the employer indicates the 
position has been filled. Commenters 
maintained that a formal follow-up 
process on student employment is not 
generally systematic and obtaining 
appropriate documentation would 
discourage institutions from continuing 
to provide this service to students. Two 
commenters recommended removing 
this requirement from the regulations. 
Three other commenters suggested that 
the Department of Education revise this 
provision of the regulations so that it 
would apply only to institutions that are 
otherwise required to track student 
employment as a condition of Title IV, 
HEA program eligibility or pertains only 
to those students for which the 
institution must otherwise maintain 
employment records.

D iscussion: The Secretary does not 
intend for this requirement to be 
burdensome to institutions. This 
provision merely requires an institution 
with a placement service to document 
that the institution does what it claims 
to do—namely, place students in jobs. 

Changes: None.
Com m ents: Two commenters objected 

to the requirement that an institution 
establish and maintain records that 
support the educational qualifications of 
each-regular student admitted to the 
institution whether or not that student

receives Title IV, HEA program 
assistance, that are relevant to the 
institution’s admission standards. Both 
commenters believed that institutions 
should only be required to establish and 
maintain summary or aggregate 
information on the educational 
qualifications of students admitted to 
the institution. This aggregate data 
would be available to the Secretary only 
if the Secretary could demonstrate a 
compelling need to review the 
information.

D iscussion: The Secretary believes 
this provision is necessary to establish 
whether an institution is in compliance 
with the statutory admission 
requirements of sections 1201(a) and 
481(b) and (c) of the HEA for purposes 
of institutional eligibility and 
participation in the Title IV, HEA 
programs.

Changes: None.
Comments: Two commenters urged 

the Secretary to include a requirement 
that institutions retain records 
documenting whether and when a 
student completes his or her 
educational program. This information 
is needed to verify completion rates.

D iscussion: The Secretary has taken 
these comments under consideration, 
but concluded that other regulatory 
provisions governing the completion 
rate calculations contain requirements 
to retain documentation to support the 
computations.

Changes: None.
Section 668.24 Audit Exceptions and  
Repaym ents

Comments: Two commenters 
supported the Secretary’s proposed 
requirement for a third-party servicer to 
notify all institutions for which the 
servicer provides the same service, in 
addition to those institutions under 
whose contract the servicer incurred a 
liability for a Title IV, HEA program 
violation. Other commenters felt that 
this requirement was excessively broad. 
Several of these commenters argued that 
this requirement would unnecessarily 
damage a third-party servicer’s 
reputation. Several commenters noted 
that the Secretary’s proposed 
notification requirements were not all 
that different from full notification of all 
institutions with which the servicer 
contracts. One commenter suggested 
that third-party servicers should be 
required to notify institutions receiving 
the same service for which the servicer 
owes a liability only if that liability is 
material. One commenter recommended 
that a third-party servicer that is 
assessed a liability should have a 
reasonable amount of time to provide 
the notification to the servicer’s clients.
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Another commenter was of the opinion 
that the Secretary notify all of the 
institutions with which the servicer 
contracts of the Secretary’s 
determination at the same time that the 
servicer is notified.

D iscussion: The Secretary disagrees 
with the commenters that objected to 
the notification requirements. If a third- 
party servicer is assessed liability for a 
violation of a Title IV, HEA program 
requirement, any institution for which 
the servicer provides the same service in 
which the violation was found is 
potentially at risk as a result of the 
servicer’s actions. Obviously, each 
institution under whose contract the 
servicer committed a violation should 
be notified because the Secretary holds 
that institution responsible for the full 
amount of the liability. In addition, each 
institution that contracts with the 
servicer for the same service in which 
the violation was found should also be 
informed of the servicer’s violation. The 
Secretary believes that an institution 
that receives the same service should be 
informed of the servicer’s violation of 
any Title IV, HEA program requirement 
because the servicer may commit a 
similar violation at that institution and 
the institution could be held liable for 
that violation. This notice will also 
allow an institution to take corrective 
action without waiting for formal action 
by the Secretary.

With respect to the commenter who 
was concerned that third-party servicers 
should have a reasonable amount of 
time in which to notify affected 
institutions of the Secretary’s 
determination to assess a liability 
against the servicer, the Secretary does 
not believe that that time frame needs to 
be quantified. Servicers are expected 
promptly to notify affected institutions 
of the Secretary’s determination because 
those institutions are also responsible 
for violations’committed by their 
servicers. Servicers that fail to notify 
institutions may jeopardize an 
institution’s ability to provide 
information to show that questioned 
expenditures were proper or take 
corrective action to mitigate violations 
caused by a third-party servicer. In 
reviewing a third-party servicer’s appeal 
of the Secretary’s determination, the 
Secretary will take into consideration 
whether or not the servicer notified 
affected institutions promptly of the 
Secretary’s determination.

The Secretary does not agree that it is 
necessary for the Department of 
Education to provide notice to all of the 
institutions with which a third-party 
servicer contracts if that servicer is 
assessed a liability. A third-party 
servicer, as a responsible agent of an

institution, has an obligation to keep 
that institution informed of any 
developments that might possibility 
jeopardize the institution’s participation 
in the Title IV, HEA programs. If the 
Secretary seeks to assess liability against 
an institution for a third-party servicer’s 
conduct, he will provide the appropriate 
notice to the affected institution.

Changes: None.
Com m ents: Four commenters opposed 

the provision in this section that 
required an institution to be responsible 
for payment of any liability owed by the 
institution’s third-party servicer for a 
violation of the institution’s 
participation until the amount is paid in 
full. One of these commenters argued 
that the third-party servicer should be 
held entirely accountable for payment of 
any liabilities incurred for the servicer’s 
violation of Title IV, HEA program 
requirements.

D iscussion: In the NPRM published 
on February 17,1994, the Secretary 
repeatedly stated that an institution is 
always responsible for the actions of any 
of its third-party servicers. This 
responsibility includes assuming 
payment of any liability incurred by the 
servicer as a result of a violation of a 
Title IV, HEA program requirement by 
the servicer while administering aspects 
of the institution's participation in the 
Title IV, HEA programs. See 
§ 668.25(c)(3). No institution will be 
required to answer for servicer 
violations without the opportunity to 
have such determinations reviewed 
under the procedures established in 
these regulations.

Changes: None.
Com m ents: Two commenters were 

concerned with the provision in this 
section governing the ability of the 
Secretary to perform an administrative 
offset to collect funds owed under the 
procedures of this section. One of these 
commenters suggested that the .Secretary 
only use administrative offset to collect 
funds if a third-party servicer has not 
entered into an agreement with the 
Secretary to repay those funds. The 
other commenter thought that this 
provision amounted to the equivalent of 
an emergency action without having to 
afford an institution or third-party 
servicer a show-cause hearing. Several 
commenters were opposed to the 
provision in this section governing the 
ability of the Secretary to collect on a 
surety or third-party guarantee before 
the conclusion of appeal proceedings. 
These commenters contended that this 
provision assumes that the party is 
guilty before it is proven. Two of the 
commenters were also opposed to this 
provision on the grounds that audit 
findings of the Department of Education

are sometimes insupportable or in error 
and that to collect on a surety or 
guarantee before those findings can be 
proven wrong is simply improper.

D iscussion: The provisions in this 
section governing additional steps that 
the Secretary may take to collect funds 
owed under the procedures of this 
section are necessary to allow the 
Secretary to act quickly to protect 
Federal funds and insure that funds are 
available for collection. Institutions 
have a distinct financial incentive to 
cause delay and prolong any appeal of 
audit determinations. Some institutions 
use delays to either hide assets or drain 
assets so that none remain for 
collection; others may attempt to draw 
increased amounts of Title IV, HEA 
program funds prior to any final 
determination. The commenters are 
incorrect in stating that administrative 
offset denies procedural protection. 
Under the Department’s offset 
regulations in 34 CFR part 30, the 
Department provides written notice and 
an opportunity to inspect records and 
receive an oral hearing. The Department 
may offset prior to completing the 
procedural requirements where failure 
to offset may substantially prejudice its 
ability to collect. In such cases, the 
Secretary completes the procedural 
requirements promptly thereafter and 
returns any funds later found not to be 
Owing.

With respect to comments about the 
Secretary’s ability to collect a surety or 
guarantee before.final determinations 
are concluded or all appeal procedures 
are exhausted, the Secretary does not 
agree with the commenters. Financial 
surety is provided to the Department as 
a condition of participation to insure 
that funds are available to satisfy 
liabilities. The Secretary would only 
attempt recourse in cases where there is 
a need to provide relief to students or 
borrowers affected by the actions of the 
institution or third-party servicer, or 
where the terms of the surety do not 
guarantee that funds will,be available 
after appals are completed. For 
example, in the case of an institution 
that has failed to pay refunds owed to 
students that attended that institution, 
the Secretary believes that the need to 
collect in advance to pay those refunds 
outweighs deferring collection to final 
determinations or until the exhaustion 
of all appeal procedures are completed.

Changes: The reference to 34 CFR 
30.28 is revised to refer to 34 CFR part 
30 to clarify that the procedural 
protections in that part related to 
administrative offset apply.



Section 668.25 Contracts Betw een an  
Institution and a  Third-Party Servicer

Comments: Many commenters 
supported fully the Secretary’s proposal 
in this section that requires a third-party 
servicer to assume joint and several 
liability with an institution for any 
violation by the servicer of any statutory 
or regulatory provision relating to Title 
IV of the HEA. One of these commenters 
noted that only the assumption of full 
liability by a third-party servicer could 
ensure the protection of public funds.

In addition, many commenters 
supported the application of some type 
of liability on a third-party servicer for 
the servicer’s violation of a Title IV,
HEA program requirement, although 
most of these commenters 
recommended that the Secretary cap 
liability at the fees and compensation 
received by the servicer from the 
institution. A few commenters 
supported the Secretary’s compromise 
to limit the liability of a third-party 
servicer to the fees and compensation 
received from the institution if the
servicer was not an affiliate of the 
institution and to assess full joint and 
several liability against the servicer if 
the servicer was an affiliate of the 
institution. Other commenters believed 
in the concept of joint and several 
liability for third-party servicers only to 
the extent that it could be unequivocally 
proven that the servicer is the one at 
fault, or that the violation of a Title IV, 
HEA program requirement was more 
serious than simple human error.

Many commenters opposed requiring 
a third-party servicer to assume joint 
and several liability with an institution 
for a violation by the servicer of a Title 
IV, HEA program requirement. These 
commenters argued that to impose joint 
and several liability on a third-party 
servicer would (1) lead to increased 
servicing fees to compensate for 
increased risk assumed by the servicer;
(2) force out servicers not willing to 
assume a level of risk in excess of the 
servicer s fees and compensation; and
(3) interfere in contractual matters that 
should be left to the parties involved.
These commenters recommended that 
instead of imposing liability on a third- 
party servicer, to increase accountability 
of the administration of the Title IV,
HEA programs, the Secretary should 
instead focus on an institution’s 
administrative capability and financial 
responsibility to achieve greater 
accountability.

Several commenters questioned what 
nappens to existing contracts with 
institutions that were negotiated under 
a different assumption of liability. A few 
ot these commenters asked the Secretary

not to impose retroactive liability for 
contracts that did not incorporate or 
price for such an event.

Discussion: The Secretary appreciates 
the support from the commenters who 
agreed that third-party servicers should 
be jointly and severally liable with an 
institution with which the servicer 
contracts for any violation by the 
servicer of a Title IV, HEA program 
requirement. The Secretary agrees with 
these commenters that third-party 
servicer liability is necessary to insure 
compliance with Title IV, HEA program 
requirements. Servicers who must stand 
behind their work financially are more 
likely to use the high standard of care 
expected of Title IV, HEA program 
participants.

The Secretary has reexamined his 
position with regard to adopting the 
compromise in the NPRM to limit joint 
and several liability to the fees and 
compensation that a third-party servicer 
has received from the institution if the 
servicer was not an affiliate of the 
institution. The Secretary does not 
believe that anything less than the full 
assiunption of liability can fully protect 
the interest of Federal tax dollars in the 
form of Title IV, HEA program 
assistance. Otherwise, servicers have no 
financial incentive to insure complete 
program compliance. With respect to 
the comment that a third-party servicer 
should not be assessed liability unless it 
can be proven that the servicer is at 
fault, the Secretary does not consider a 
third-party servicer to be jointly and 
severally liable with an institution 
unless the servicer is the one that has 
violated a Title IV, HEA program 
requirement. The Secretary believes that 
if a third-party servicer violates a Title 
IV, HEA program requirement that the 
servicer should be held liable, along 
with the institution with which the 
servicer contracts, because a violation, 
even an error, impacts on the integrity 
of the Federal student financial 
assistance programs, and should be 
redressed.

The Secretary disagrees with the 
comments that requiring servicer 
liability will necessarily increase fees so 
as to deny access to servicing. Some of 
these commenters noted that some 
servicers may price their service at a 
low-level to reflect the fact that they 
assume no liability. The Secretary does 
not believe that institutions or federal 
taxpayers are well served by servicers 
who are unwilling to stand behind the 
quality of their work. As agents of 
institutions participating in the Title IV, 
HEA programs, servicers are also subject 
to an institution’s fiduciary 
responsibility to use the highest 
standard of care and diligence. By

rejecting any responsibility for the 
quality of its work, the Secretary 
believes any such servicer cannot be 
expected to perform with the required 
concern for the proper expenditure of 
federal funds. The Secretary notes that 
he received favorable comments from 
organizations that are third-party 
servicers, or institutions who utilize 
third-party servicers, who did not raise 
any issue of adverse impact on fees. The 
Secretary has no doubt that these and 
similar servicers will continue to 
compete effectively for institutional 
clients at competitive prices. The 
Secretary notes that the higher 
education servicing industry is highly 
competitive which should restrain any 
excessive fee increases; in fact, by 
requiring all servicers to assume 
liability, the Secretary believes that this 
requirement should level the playing 
field by eliminating underbidding by 
those servicers who assume no 
responsibility for the quality of their 
work.

The Secretary notes that servicers are 
not being asked to serve as guarantors 
for their client-institutions, but merely 
being required to answer for the 
consequences of their own conduct. In 
this regard, if the services they provide 
have no adverse financial impact, there 
is no financial exposure for such a third- 
party servicer, or reason to increase fees 
charged.

With respect to those commenters 
who contended that the liability 
provision interfered in contractual 
matters that should be left up to the 
parties involved, the Secretary 
disagrees. The Secretary strongly 
believes that it is necessary to include 
this provision in the regulations because 
a third-party servicer administers 
aspects of the Title IV, HEA programs 
that are funded with Federal tax dollars. 
Therefore, it is entirely appropriate to 
establish requirements to safeguard such 
funds. Simply leaving this area to the 
parties, leaves open that possibility that 
no minimal care will be exercised by the 
servicer. An institution is free, however, 
under these regulations to agree to 
indemnify a third-party servicer in the 
event a third-party servicer must make 
any payment to the Secretary. The 
Secretary notes that these regulations 
will have the salutary effect of requiring 
institutions and servicers to exercise 
greater care in the selection of their 
contractual partners.

The Secretary would like to make 
clear that a third-party servicer and an 
institution are only jointly and severally 
liable for any violations of any statutory 
or regulatory provision applicable to 
Title IV of the HEA and not for other 
types of violations. The Secretary is
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imposing requirements in contracts 
between third-party servicers and 
institutions only to the extent that a 
third-party servicer or institution 
administers any aspect of the Title IV, 
HEA programs.

With respect to the commenters who 
asked about the impact on existing 
contracts, the Secretary states that third- 
party servicers will have no joint and 
several liability for periods prior to the 
effective date of these regulations. The 
Secretary expects that once these 
regulations become effective, all 
contracts between third-party servicers 
and institutions will have to include the 
requirements provided in § 668.25(c), 
including the requirement that a third- 
party servicer is jointly and severally 
liable with the institution for any 
violation by the servicer of any statutory 
provision of or applicable to Title IV of 
the HEA, any regulatory prescribed 
under that statutory authority, and any 
applicable special arrangements, 
agreements, and limitations entered into 
under the authority of statutes 
pertaining to Title IV of the HEA. This 
may require modification of existing 
contracts.

Changes: None.
Comments: Some of the commenters 

questioned the provisions of this section 
governing a third-party servicer’s 
responsibility to report all suspected 
instances of fraud to the Department of 
Education’s Office of Inspector General. 
Two of these commenters recommended 
that in order to meet this requirement 
that third-party servicers be given an 
unqualified privilege exempting the 
servicer from any liability in connection 
with the referral of an institution to the 
Department of Education’s Office of the 
Inspector General. In addition, one of 
the commenter questioned the 
Secretary’s requirement to refer 
suspected instances of fraud or other 
criminal misconduct in connection with 
the Title IV, HEA programs. The 
commenter was concerned that if the 
servicer was wrong that the servicer’s 
reputation would be irrevocably 
damaged. One commenter suggested 
that a third-party servicer should only 
be required to report information 
indicating fraud only where there is 
proof to substantiate the belief that an 
institution may have engaged in fraud.

D iscussion: The Secretary recognizes 
that third-party servicers will not 
always be privy to sufficient 
information to identify possible fraud or 
criminal misconduct on the part of an 
institution. However, if there are 
identifiable circumstances in which a 
reasonable person would believe that an 
institution has deliberately misreported 
information, recklessly reported

information without regard for its 
accuracy, or altered official documents, 
then a third-party servicer should report 
such information to the Office of 
Inspector General. The servicer is not 
required to reach a firm conclusion as 
to the impropriety of the institution’s 
actions or provide evidence to 
substantiate possible criminal charges, 
but is required to simply refer the matter 
to the Department of Education’s Office 
of Inspector General for appropriate 
action. Since this referral requirement is 
a required part of any contract between 
a third-party servicer and an institution, 
an institution has no basis to object to 
any referral made pursuant to this 
requirement. The Secretary thus 
believes that it is unnecessary to 
provide an unqualified privilege as 
suggested by some commenters; 
moreover, such a privilege would allow 
referrals even where there is no 
reasonable basis to believe misconduct 
has occurred. The Secretary assures 
third-party servicers that a third-party 
servicer will not be held responsible for 
any violations that the servicer has not 
itself perpetrated or aided and abetted. 
However, the Secretary will regard 
failure to take appropriate action when 
there is reasonable cause to believe that 
fraud or criminal misconduct has 
occurred to be a serious violation of 
these regulations and of a participant’s 
fiduciary obligations.

Changes:None.
Comments: One commenter 

supported the concept of the provision 
in this section governing the 
requirement that an institution must 
notify the Secretary within 10 days of 
the date that a contract between an 
institution or third-party servicer is 
modified or terminated or within 10 
days of the date that a third-party 
servicer, under contract with that 
institution, goes out of business, stops 
providing services, or files a petition for 
bankruptcy. However, the commenter 
believed that the burden of notifying the 
Secretary of any changes to the contract 
should rest with the servicer. Many 
commenters opposed this provision and 
argued that this requirement constituted 
needless paperwork on the part of the 
institution. These commenters 
contended that any changes to a 
contract between a third-party servicer 
would be examined in the course of 
having performed an annual audit.

One commenter recommended that 
the notification time frame be changed 
from 10 days to 30 days. Another 
commenter recommended that the time 
frame either be revised to state that the 
institution must notify the Secretary 
promptly of any changes or, barring 
that, within 90 days.

D iscussion: Section 498(b)(3) of the 
HEA requires an institution to submit to 
the Secretary with its application for 
participation a copy of any contract 
between the institution and a third- 
party servicer and a description of that 
servicer, section 487(a)(3) requires an 
institution to submit information related 
to its administrative capability and 
financial responsibility. The Secretary 
interprets these statutory provisions to 
require institutions to keep the 
Secretary apprised of any contracts 
between themselves and third-party 
servicers, including, any significant 
modifications to those contracts, or any 
terminations of those contracts. The 
Secretary need contract information 
provided by institutions to monitor the 
responsibilities of third-party servicers. 
For example, if a program review 
uncovers a Title IV, HEA program 
violation at an institution in an area that 
a third-party servicer has recently 
contracted to administer, the Secretary 
must have current information to 
identify other institutions where the 
same servicer may have committed the 
same violation. The Secretary believes 
that 10 days constitutes a reasonable 
time period in which an institution 
must inform the Secretary of any 
changes or terminations of a contract 
while at the same time providing the 
Secretary with current information on 
those contracts. This time frame is 
consistent with the other reporting 
requirements concerning institutional 
eligibility under 34 CFR 600.30, thereby 
facilitating reporting as an institution 
will not have to track different reporting 
deadlines.

Changes: None.
Comments: One commenter objected 

to the requirement that a third-party 
servicer return all applicable records to 
the institution if the contract between 
the servicer and institution is 
terminated, or if the servicer stops 
providing services, or if the servicer 
files a petition for bankruptcy. The 
commenter believed that these records 
were the servicer’s sole guarantee that 
the institution would pay the servicer 
any fees or compensation still owed to 
the servicer by the institution. The 
servicer also argued that the absence of 
these records would adversely affect the 
ability of an independent auditor in the 
event the servicer had a compliance 
audit performed of its administration of 
the institution’s participation in the 
Title IV, HEA programs.

D iscussion: If a third-party servicer 
must return records to an institution, 
these regulations do not prohibit a third- 
party servicer from retaining copies of 
the original records in order to facilitate 
a compliance audit. The Secretary notes



that the expense of copying should be 
unnecessary as an institution must 
provide a third-party servicer’s 
independent auditor with access to 
records pursuant to 34 CFR 668.23(b).

With respect to the comment 
specifying that record retention was a 
third-party servicer’s sole guarantee that 
an institution owing that servicer 
unpaid fees or compensation would 
pay, the Secretary strongly objects to 
any use of Title IV, HEA program 
records as bargaining chips in a pay 
dispute. Access to those records is 
required for uninterrupted 
administration of those programs. No 
servicer should hold these records 
hostage.

Changes: None.
Comments: Several commenters were 

concerned with the provisions in this 
section that limited a third-party 
servicer’s ability to enter into a written 
contract with an eligible institution if 
the servicer had been limited, 
suspended, or terminated by the 
Secretary within the past five years.

Discussion: The Secretary 
understands the commenters’ concerns 
but does not believe that those concerns 
are justified. As the Secretary explained 
in the NPRM, if a third-party servicer is 
found to exhibit indicators of a 
questionable past performance, the 
servicer would be prohibited from 
entering into a written contract with an 
institution to administer any aspect of 
the institution’s participation in the 
Title IV, HEA programs. However, 
notwithstanding this prohibition, the 
Secretary would consider the servicer 
still eligible to contract with an 
institution if persons or entities with 
substantial control over the servicer 
agree to be responsible for any potential 
liability arising from the servicer’s 
administration of the Title IV, HEA 
programs.

Changes: None.

End o f an Institution’sSection 668.26 
Participation

Comments: Several commenters 
believed that if an institution’s 
participation ends, it would be less 
disruptive to currently enrolled student 
who are receiving Title IV, HEA 
program assistance to allow the student 
to continue to be enrolled and receive 
Title IV, HEA program assistance until 
they complete their educational 
program. The commenters suggested 
that immediate termination of all funds 
under the Title IV, HEA programs 
would likely cause closure of the 
institution and costs to the government 
resulting from forgiveness of the 
students loans. A few commenters 
argued that if an institution’s

participation has ended, it would be 
unrealistic to require the institution to 
inform immediately the State in which 
the institution is located of its loss of 
participation in the NEISP or SSIG 
Program, because there would be no one 
to make the notification. The 
commenters suggested that it would be 
more appropriate for the Secretary to 
make the notification in this case.

D iscussion: Commenters 
misunderstood that immediate 
termination of Title IV, HEA program 
funds occurs for students at an 
institution whose participation ends but 
that does not close. The availability of 
those funds continues through the end 
of the payment period or period of 
enrollment in which the participation 
ends for enrolled students who have 
received a commitment for those funds. 
To provide funds beyond that point, 
however, would oblige the Secretary in 
effect to continue an institution’s 
participation after the institution no 
longer qualifies for that participation. 
With regard to the commenters’ 
objections to notifying a State upon the 
loss of an institution’s participation in 
the NEISP or SSIG Program, it is no 
more unreasonable to expect an 
institution to notify the State than to 
expect the institution to notify the 
Secretary of the loss of participation in 
any other program. Institutions have 
been complying with this requirement 
for 20 years.

Changes: None.
Com m ents: Many commenters 

contended that if the Secretary receives 
a notice from a SPRE that the 
institution’s participation should be 
withdrawn, the institution’s 
participation should not end until the 
institution has had the opportunity to 
appeal to the Secretary or appropriate 
authority. Many commenters believed 
that an institution’s participation should 
not end if the institution's program 
participation agreement expires due to 
the Secretary’s failure to approve the 
application for a renewal of 
participation in a timely manner. One 
commenter suggested that, if an 
institution’s participation is terminated 
as a result of misuse of funds under the 
Title IV, HEA programs, the Secretary 
prohibit the institution from crediting to 
a student’s account or delivering to the 
student the proceeds.of a second or 
subsequent disbursement of a Federal 
Stafford or Federal SLS loan after the 
institution’s participation in the Title 
IV, HEA programs ends. The commenter 
believes it would be inappropriate to 
allow an institution that had previously 
misused funds under the Title IV, HEA 
program to disburse additional funds.

One commenter disagreed with the 
requirement that, if an institution’s 
participation in a Title IV, HEA program 
ends, the institution must submit a 
letter of engagement for an audit of all 
funds received under that program 
within 45 days. The commenter stated 
that engagement letters are not required 
under generally accepted auditing 
standards or Government auditing 
standards.

D iscussion: Under the State 
Postsecondary Review Program, a SPRE 
does not inform the Secretary that an 
institution’s participation should be 
terminated until the SPRE has afforded 
the institution its full appeal rights.. A 
further discussion of this process is 
found in the preamble to the regulations 
for the State Postsecondary Review 
Program. The Secretary agrees with 
those commenters who were concerned 
about the expiration of an institution’s 
participation if the review of a properly 
completed application, submitted in a 
timely manner, has not been completed 
before the expiration of participation.
An explanation of the changes made to 
accommodate this circumstance is 
found in the section of the Analysis o f  
Comments and Changes that addresses 
certification procedures (§ 668.13).

The Secretary appreciates the concern 
of the commenter that an institution 
terminated for misuse of Title IV, HEA 
program funds ought not be permitted to 
continue to handle those funds, even for 
a limited period. The Secretary, 
however, considers that the honoring of 
commitments made to students is 
equally important and, provided that 
the institution continues to offer 
education, insists that those 
commitments be honored. The Secretary 
can also take additional steps to 
safeguard these remaining funds when 
appropriate. The institution remains 
liable for the proper handling of Title 
IV, HEA program funds even after its 
participation is terminated. Naturally, 
should the institution reapply for 
participation in a Title IV, HEA program 
or should a person with substantial 
control over the institution also have 
substantial control over another 
institution, the way that the terminated 
institution complied with the 
requirements of this section will be a 
factor in determining the institution’s 
readmission into the programs or the 
person’s continued role in the 
administration of the programs.

The Secretary needs assurance that if 
an institution’s participation in a Title 
IV, HEA program ends, the institution 
will make arrangements for a final audit 
of the institution’s administration of the 
program. A letter of engagement 
provides the Secretary authoritative
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notification that the institution is 
carrying out its responsibility to end its 
participation in a way that will allow 
the Secretary to determine whether any 
further liabilities or corrective action is 
required. Generally accepted auditing 
standards and the GAO’s Standards fo r  
Audit o f Governmental Organizations, 
Programs, Activities, and Functions do 
not prohibit this requirement.

Changes: None.
Comments: Two commenters 

recommended that the Secretary expand 
the exception for institutions that close 
as a result of a natural disaster. They 
suggested that the exemption apply to 
an institution that closes as a result of 
fire, a weather emergency, or other 
causes beyond the control of the 
institution. One commenter suggested 
that an institution that is closed or stops 
providing educational programs for - 
fewer than seven instructional days 
should remain a participating 
institution.

D iscussion: The Secretary adopts the 
exception for closures as a result of a 
natural disaster because this event is 
readily verifiable. The Secretary 
acknowledges that other circumstances 
may require an institution to close on a 
temporary basis, but does not consider 
these other circumstances sufficient to 
establish additional exceptions to the 
requirements of this section, because the 
period of closure will be too short. In 
most such instances, the institution has 
recourse to other remedies, such as the 
arrangement for the use of other 
facilities. Indeed, the definition of 
academ ic year for most purposes 
actually recognizes that a week of 
instructional time can include a number 
of days in which instruction does not 
occur.

Changes: None.
Subpart G—Fine, Limitation, 
Suspension, and Termination 
Proceedings
Section 668.81 Scope and S pecial 
D efinitions

Comments: Several commenters 
believed that the appeal procedures of 
this section should apply to institutions 
that were provisionally certified if the 
Secretary revokes the institution’s 
provisional certification. Many 
commenters believed that the appeal 
procedures of this section should apply 
to institutions if the institution’s period 
of participation has expired. Several 
commenters suggested that the Secretary 
limit, suspend, or terminate the 
eligibility of a third-party servicer to 
contract with an institution only to 
those services and Title IV, HEA 
programs for which the servicer has

been found to be in violation and only 
to those institutions on whose behalf the 
servicer committed the violation. The 
commenters claimed that the servicer’s 
activities and the Secretary’s sanctions 
might sometimes concern violations 
would have no material relationship to 
the servicer’s ability to provide other 
servicing functions to institutions which 
it serves and to other institutions 
unaffected by the original violations.

Discussion: See discussions under the 
section of the Analysis o f Comments 
and Changes that address certification 
procedures (§ 668.13). The Secretary 
does not agree with the commenters’ 
suggestion that the Secretary should 
limit, suspend, or terminate the 
eligibility of a third-party servicer to 
contract with an institution only to 
those services and Title IV, HEA 
programs for which the servicer has 
been found to be in violation and only 
to those institutions on whose behalf the 
servicer committed the violation. The 
Secretary imposes a sanction against a 
third-party servicer for a violation of a 
Title IV, HEA program requirement for 
a specific reason, to protect the integrity 
of the Title IV, HEA program. The 
Secretary, if necessary, must reserve the 
right to limit, suspend, or terminate a 
third-party servicer’s eligibility to 
administer any aspect of the Title IV, 
HEA programs for any institution to 
ensure that further harm does not occur 
to one or all of those programs.
However, where appropriate, any 
limitation, suspension or termination 
action may be limited in scope as 
suggested.

Changes: None.
Section 668.82 Standard o f  Conduct

Comments: One commenter believed 
that individual employees should not be 
responsible for actions beyond their 
control; instead, they should beheld 
responsible for actions that are 
reasonable. For example, to be held 
responsible for accounting errors of 
other departments may be going beyond 
what is reasonable. Two commenters 
argued that the servicer is merely under 
contract to provide particular services, 
and is in no position to monitor the 
institution’s compliance with other 
fiduciary matters. They also claimed 
that establishing a fiduciary standard 
also would establish enormous liability 
for areas beyond the servicer’s control. 
These commenters recommended that 
clarification is needed in the regulations 
to ensure that a third-party servicer 
could only be held to a fiduciary 
standard for funds under that servicer’s 
direct control.

D iscussion: The Secretary holds a 
third-party servicer to a fiduciary

standard of care and diligence only in 
the exercise of the servicer’s Title IV, 
HEA program responsibilities that the 
servicer has contracted with the 
institution to perform. The Secretary 
does not expect a third-party servicer to 
be responsible for aspects of 
administration of the Title IV, HEA 
programs or funds attributed to those 
programs that the servicer has not 
contracted with an institution to 
administer. With respect to the 
comment on the responsibility of 
individual employees, the Secretary 
notes that these regulations apply a 
standard of conduct only to the third- 
party servicer itself; individual 
employees are not held accountable 
under this provision. However, the 
Secretary expects a third-party servicer 
to train its employees to perform their 
duties consistent with the servicer’s 
fiduciary obligations.

Changes: None.
Comments: One commenter was 

concerned that the provisions governing 
a third-party servicer’s fiduciary duty 
would limit the servicer’s ability to 
acquire its servicing fees from funds 
administered by the servicer.

Discussion: A third-party servicer 
entrusted with Title IV, HEA program 
funds may not use those funds to 
compensate itself for fees owed to the 
servicer by an institution. As provided 
in §668.18, federal funds may only be 
used for Title IV, HEA program 
purposes, and may not be hypothecated 
or used for collateral. The only 
exception would be where an institution 
has agreed to pay to the servicer all or 
part of the administrative cost 
allowance payable to an institution 
under the Title IV, HEA program 
regulations. Otherwise, the Secretary 
will regard any effort to take servicing 
fees directly from federal funds as a 
grave violation of a third-party servicer’s 
fiduciary obligation, for which its 
eligibility to contract with any 
institution should be terminated.

Changes: None.
Comments: Several commenters 

believed that it is unreasonable to 
expect a third-party servicer to be held 
to the same fiduciary standards as the 
institution.

Many commenters stated that the 
proposed language could be read to 
mean that if any employee of a third- 
party servicer (e.g., janitor or painter) 
has been convicted of or has pled nolo 
contendere to  any crime involving 
government funds (not specifically 
Federal student aid), the servicer is 
subject to termination. Four of these 
commenters voiced concern about the 
issue of due process, because the ability 
to screen all applicants is very limited
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due to laws regarding privacy and 
nondiscrimination in hiring. One of the 
commenters stated that such removal 
may be prevented by State or Federal 
laws and perhaps expose the servicer to 
liability. One commenter believed that 
the provisions should be effective only 
for new contracts, because many 
servicers currently have contracts with 
subcontractors that do not contain the 
restriction regarding removal of an 
affiliation, and the servicer could be 
liable for breach of contract.

Discussion: The Secretary does not 
agree with the comment that a third- 
party servicer should not be held to the 
same fiduciary standard as an 
institution. As an agent of an institution, 
a third-party servicer administers 
aspects of the institution’s participation 
in the Title IV, HEA programs.
Therefore, it is necessary to hold a third- 
party servicer to the same level of 
fiduciary responsibility as the 
institution in handling or influencing 
the use of Title IV, HEA program funds.

The Secretary agrees with those 
commenters who argued that a third- 
party servicer should not be considered 
to have violated its fiduciary duty with 
regard to the conduct of any person, 
entity, or officer or employee of an 
entity with which the servicer contracts, 
if that person or entity does not have 
Title IV-related responsibilities. For 
example, the Secretary would not hold 
the conduct of a custodian employed by 
a third-party servicer as an element in 
determining that the third-party servicer 
has violated its fiduciary duty, if that 
custodian had no responsibility for 
administering a Title IV, HEA program.

With respect to those commenters 
who were concerned that the removal of 
an agent of a third-party may violate due 
process or may be prohibited by Federal 
or State law or may be a breach of 
contract, the Secretary does not believe 
that those prohibitions exist. However, 
the Secretary recommends that third- 
party servicers modify their contract 
terms to specify that the servicer is 
prohibited from engaging any entity to 
administer any aspect of the Title IV,
HEA programs that meets the criteria in 
Pa£®8raph (d)(l)(i)(D) of this section.

The Secretary expects a third-party 
servicer to apply these provisions to 
existing contracts as well as to any new 
contracts that the servicer may enter. 
These provisions supersede provisions 
of existing contracts that the servicer 
may have with outside entities.

Changes: Paragraph (d)(l)(i)(D) of this 
section is revised so that a third-party 
servicer violates its fiduciary duty in 
instances where the servicer uses or 
contracts with, in a capacity that 
involves the administration of any

aspect of the Title IV, HEA programs, 
any other person, agency, or 
organization that has been or whose 
officers or employees have been 
convicted of, or pled n olo contendere or 
guilty to, a crime involving the 
acquisition, use, or expenditure of 
Federal, State, or local government 
funds, or has been administratively or 
judicially determined to have 
committed fraud or other material 
violation of law with respect to those 
funds.

Comments: One commenter suggested 
that paragraph (d)(l)(i)(B) of this section 
should be amended to exclude those 
instances in which the funds that were 
fraudulently or criminally obtained or 
spent were repaid. The same commenter 
believed that this provision is too broad 
in scope, and should be restricted only 
to crime and fraud involving funds 
covered by the contract between the 
institution and the servicer.

D iscussion: The Secretary disagrees 
with the commenter. A person that has 
been convicted of, pled guilty to, or has 
been determined to have engaged in 
criminal misconduct or fraud with 
respect to government funds poses a 
danger to the Title IV, HEA programs 
and the funds appropriated for use by 
those programs. Such a person has 
violated the public trust by misusing 
public funds. The Secretary does not 
believe that payment of restitution by 
that person is sufficient to guarantee 
that the person will not repeat the 
offense.

Changes: None.
Comments: Several commenters 

thought that the requirements in 
paragraph (d)(2) of this section were 
unreasonable by specifying that an 
institution or third-party servicer would 
violate its fiduciary responsibility if the 
servicer or a principal or affiliate of the 
servicer violated any Title IV, HEA 
program requirement. The commenters 
thought that the cure—to sever all ties 
with that servicer, or a principle or 
affiliate of that servicer, or to remove all 
responsibilities of administration of the 
Title IV, HEA programs—was too 
punitive in its scope.

D iscussion: The Secretary agrees with 
those commenters. An institution or 
third-party servicer should not be 
considered to have automatically 
violated its fiduciary responsibility if 
the servicer or a principal or affiliate of 
that servicer violates a Title IV, HEA 
program requirement. The Secretary has 
recourse to apply the appropriate 
sanctions in this subpart against an 
institution or third-party servicer if the 
servicer or a principal or affiliate of the 
servicer commits a violation of any Title 
IV, HEA program requirement.

Changes: The Secretary removes the 
provisions of paragraph (d)(2) of this 
section.

Section 668.83 Em ergency Action
Comments: Three commenters stated 

that no emergency action should be 
taken until the servicer has been given 
the opportunity to defend its actions. 
One of these commenters remarked that 
the Secretary could be subject to lawsuit 
if the servicer were proved innocent. 
Two commenters voiced concern that 
emergency actions could have a severe 
impact on an institution or servicer 
without a promulgation of evidence.
One of these commenters suggested that 
the language be revised to read, 
“Receives verifiable information, 
determined by the official to be reliable 
* * Four commenters felt that 
emergency action should only be taken 
when the errors are intentional or the 
servicer or institution refuses to take 
corrective action. One commenter felt 
that due process mandates that the 
burden of proof be on the Secretary to 
show cause why an emergency action is 
necessary, and that the burden should 
shift only after the Secretary has made 
a prima facie case. Several commenters 
stated that an emergency action against 
a third-party servicer should not, as a 
matter of law, prohibit the servicer from 
engaging in the administration of any 
aspect of an institution’s participation 
in the Title IV, HEA programs, but 
should only be limited to that aspect 
where emergency action is absolutely 
necessitated. The commenters felt this 
was necessary to provide a smooth 
turnover of servicing responsibilities 
rather than a sudden halt which could 
cause chaos, confusion and loss 
throughout the industry, including the 
Department of Education, die 
institution, and.the borrower.

Discussion: The HEA specifies that 
the Secretary shall take an emergency 
action against a third-party servicer if 
the Secretary receives information, 
determined by the Secretary to be 
reliable, that a third-party servicer 
under contract with an eligible 
institution is violating any statutory or 
regulatory provision applicable to Title 
IV of the HEA, or any applicable special 
arrangement, agreement, or limitation 
and the Secretary determines that 
immediate action is necessary to 
prevent the misuse of Federal funds and 
the likelihood of loss outweighs the 
importance of waiting for the final 
outcome of a limitation, suspension, or 
termination action against the servicer.
An emergency action is effective on the 
date that a notice and statement of the 
basis of the emergency action is mailed 
to the third-party servicer. If a third-
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party servicer does not think that such 
action is warranted, the servicer may 
request a prompt show-cause hearing.
As to the concerns expressed over 
possible disruption, the Secretary will 
tailor emergency actions as he 
determines necessary to protect federal 
interests. The Secretary also refers the 
reader to the discussions of emergency 
actions with respect to institutions in 
the regulations published on March 10, 
1993 (58 FR 13336).

Changes: None.
Sections 668.84 Fine Proceedings,
668.85 Suspension Proceedings, and
668.86 Lim itation or Termination 
Proceedings

Com m ents: A few commenters felt 
that proposed §§ 668.84 (governing fine 
proceedings), 668.85 (governing 
suspension proceedings), and 668.86 
(governing limitation and termination 
proceedings) violate due process and 
privacy rights by requiring that a third- 
party servicer apprise all clients of 
proposed actions. The commenters 
thought that notification at that time is 
at a minimum premature if not 
inappropriate and would serve to create 
adversarial relations between parties 
that should have a cooperative working 
relationship. Several commenters felt 
that fines should be imposed only if the 
violation was “willful” or “knowing.” 
Another commenter felt that notification 
of a fine proceeding against a third-party 
servicer should not be sent until the 
appeal process is completed because it 
could damage a third-party servicer's 
reputation among unaffected parties and 
could unnecessarily alarm the servicer’s 
client base. One commenter 
recommended that the notice be limited 
to affected clients and suggested that if 
the Secretary does not want to eliminate 
the notice at the beginning of a fine 
proceeding, the Secretary should be 
required to send a notice when the 
decision to fine has been reversed.

D iscussion: Quite the contrary to the 
commenters' views that notification to a 
third-party servicer’s clients at the 
initiation of a fine or other proceeding 
against the servicer violates due process, 
this provision protects those rights. The 
potential consequences to an institution 
if the institution’s agent violates a Title 
IV, HEA requirement can be severe, 
covering the full range of sanctions 
under this subpart. Thus, notice to an 
institution allows the institution the 
opportunity to participate in the process 
on behalf of its agent and in its own 
defense.

In addition, a sanction imposed 
against the servicer could have an 
adverse effect on the participation of an 
institution that contracts with the

servicer, including the severing or 
limiting of the contractual relationship. 
Early notice to affected institutions 
permits them to judge the potential 
effect of the action on their participation 
and to prepare accordingly. As the 
Secretary noted in the NPRM, early 
notice also allows an institution to take 
corrective action before the conclusion 
of a proceeding under this subpart. The 
Secretary also corrects here two 
misunderstandings of these 
commenters: it is the designated 
department official, not the third-party 
servicer, who provides notice under this 
subpart; and the designated department 
official notifies only those institutions 
affected by the servicer’s violations, not 
all institutions that contract with the 
servicer.

The Secretary is sensitive to those 
who were concerned about how 
notification in the initiation of a fine 
proceeding could affect a third-party 
servicer’s reputation, but notes that 
information about actions the Secretary 
takes with regard to violations of Title 
IV, HEA program requirements is 
publicly available and is required by 
section 494C of the HEA to be shared at 
least with SPREs and by 34 CFR part 
603 with accrediting agencies. The 
Secretary has provided, in §668.90, for 
notification to all affected institutions 
that contract with a third-party servicer 
of the Secretary’s final decision with 
regard to appeals under this subpart.

In determining whether to impose a 
fine, the amount of a fine, or whether to 
impose any other sanction for a 
violation of a Title IV, HEA program 
requirement, the Secretary always 
considers the extent to which the 
violation was deliberate. The Secretary 
does not consider it necessary to specify 
that consideration in these regulations.

Changes: None.
Com m ents: Several commenters 

suggested that in the case of a 
proceeding against an institution, the 
Secretary should notify the third-party 
servicers that contract with that 
institution, because the functions 
performed by certain third-party 
servicers could continue to be 
performed inadvertently when, in fact, 
the Secretary has limited, suspended, or 
terminated those activities. The 
commenters further recommended that 
in the case of a suspension, limitation, 
or termination against an institution the 
Secretary inform each third-party 
servicer that contracts with the 
institution of the consequences of the 
action to the servicer. The commenters 
also request parallel notification 
provisions concerning hearings and the 
submission of written material in the 
absence of a hearing.

D iscussion: The Secretary expects an 
institution to provide immediate notice 
as necessary to its employees, agents 
and third-party servicers to comply with 
the terms of any action taken by the 
Department. The Secretary notes that he 
does not hold a third-party servicer 
responsible for violations of Title IV, 
HEA program requirements committed 
solely by an institution. Therefore, the 
Secretary does not consider it necessary 
to establish provisions for the 
notification separately to third-party 
servicers in every case.

Changes: None.
Com m ents: Two commenters strongly 

objected to the proposal to include, as 
a specific basis for any of these 
proceedings against an institution or a 
third-party servicer, a substantial 
misrepresentation of the institution’s 
educational program, financial charges, 
or employability of the institution’s 
graduates by an institution or servicer 
under contract with an institution, as 
applicable. The commenters felt that 
this proposal would require a third- 
party servicer to monitor a client 
institution’s marketing of its educational 
program, its admissions process and the 
appropriateness of the financial charges 
as well as the statements made, verbal 
or written, regarding the employability 
of the institution's graduates. One 
commenter suggested that the 
application of this provision be limited 
to third-party servicers that provide 
services such as marketing for 
institutions. One commenter suggested 
that misrepresentation of eligibility of a 
locatimi be added to the violations 
subject to the imposition of a fine.

D iscussion: These provisions, with 
respect to third-party servicers, are 
aimed at just such servicers as those 
mentioned by one of the commenters— 
those that provide marketing or other 
services designed to represent an 
institution to prospective students and 
the public. However, the provisions can 
apply equally to any other third-party 
servicer that, in the conduct of its 
activities under a contract with an 
institution, deliberately misrepresents 
the nature of the institution’s 
educational program or other relevant 
information. These provisions do not 
require a third-party servicer to take any 
special steps to monitor an institution’s 
activities. The servicer being an agent of 
the institution is expected simply to 
avoid misrepresenting the institution. 
Subpart F of this part describes what 
constitutes misrepresentation. 
Misrepresentation of the eligibility of an 
institution’s educational program 
clearly falls within the meaning of the 
term under subpart F and further may 
constitute fraud under the provisions of
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§ 668.83, providing a potential basis, for 
an emergency action. £ni the* February
17,1994,, NPRM. the Secretary 
emphasized the seriousness, with which 
he regards misrepresentation and the 
potential danger that misrepresentation 
poses tothe Title IV, HEA programs, 
Commenters have not persuaded the 
Secretary to modify that view.

Changes; Nona
Comments: One commenter felt that 

the Secretary should not pursue action 
against a contracting institution until 
the matter with the third-party’ servicer 
is resolved and also requested that the 
Secretary not fine both the servicer and 
the institution for the same occurrence,. 
The commenter recommended that the 
proposed effective date of the 
suspension. Hmitatkm, or termination, 
which is. at least 20 days after the 
mailing of the notice of intent, be 
revised to either 30 calendar days or 20 
business days to allow sufficient time 
for preparation of a response; A 
commenter suggested that a fine be 
imposed only for material violations of 
Title IV. HEA program requirements.

Discussion: The Secretary reserves the 
right to initiate an action against an 
institution at any point at which the 
Secretary determines that the action is 
necessary. The protection of the Title 
IV, HEA programs requires this 
flexibility. Whether to> impose fines on 
both an institution and a third-party 
servicer, and the amount of those fines, 
for the same occurrence depends on* the 
degree to which each party caused or is 
otherwise responsible for the violation.

The Secretary considers 20» days 
generally to» be sufficient time for the
notified party to prepare a response. The 
Secretary notes; however, that this 
provision establishes a minimum time 
frame The Secretary* may allow 
additional time if the Secretary 
determines that the circumstances of the 
proceeding require more.

The Secretary does not' consider if 
advisable to restrict the imposition of 
fines to material violations of Tide IV, 
HEA program requirements, However,
§ 668.92 describes generally the factors 
that the Secretary may consider in 
determining the amount of a fine.

Changes: None
Sections 668.87 Prehearing 
Conference. 668.88 Hearing, 668.89 
Authority and R esponsibilities o f the 
Hearing O fficia l 668.90 In itial and  
F in a l Decisions—A ppeals, an d 6 6 8 .9 1  
Filing o f Requests fa r  Hearings and  
Appeals; Confirm ation o f  M ailing and  
Receipt Dates

Comments: Several commenters 
questioned the absence of criteria is  the 
regulations for the qualification of the

hearing officer. The commenters also 
suggested that procedures should be 
established fo allow for the participants 
to inform the hearing officer o f details 
of the issues given the generally 
complex issues involved m most cases. 
The commenters recommended that the 
Secretary be required to provide a copy 
of the transcript described in § 668.88(d) 
to all parties within ten days of the 
hearing. Several commenters felt that 
any derision should be governed by a 
“reasonableness^ standard to limit the 
liabilities of parties participating or 
providing servicing of the Title rV.HEA 
programs in good faith. The commenters 
thought that the process should allow 
for extenuating circumstances and that 
the hearing official should have the 
authority to interpret regulations and to 
rule them inapplicable. Another 
commenter believed that the hearing 
official should be bound by not only ail 
applicable statutes and regulations hi if 
also other guidance deemed to be in 
effect by the Secretary to ensure that 
“Dear Colleague” letters and other 
written guidance from the Department 
of Education be included. One 
commenter believed that any prehearing 
conference with a third-party servicer 
should include any institution, that has 
a contract with that servicer and who 
could potentially be affected by the 
Secretary’s action. One commenter 
suggested that §668.89» be modified to 
require that the hearing official be* 
bound not only by “all applicable 
statutes and regulations” but also by all 
applicable judicial precedent, the 
Constitution. Federal, statutes of general 
applicability, including the United 
States Bankruptcy Code.

One commenter questioned the 
statement that ii the hearing officer 

. finds that a termination is warranted, 
the Secretary affirms that decision 
asking if the Secretary intends to 
automatically affirm the hearing 
official’s decision, A few commenters 
suggested that an institution or thirds 
party servicer should be* able to 
introduce new evidence on appeal 
noting that the Secretary should have . 
the opportunity to have complete 
information that may not have been 
presented at the original fact-finding 
sessions. These commenters thought 
that the emphasis in* resolving' the issue 
should be on arriving* at the most fair 
and most logical conclusion as opposed 
to conforming to a stringent pattern or 
process. One commenter felt that the 
Secretary should not have a special 
process for fraud investigations and 
there should not be limitations placed 
on a hearing official’s ability to act. The 
commenter believed that the proposed

procedures would unfairly limit the due 
process procedures available to 
participants in the system and that the 
current procedures da not require 
further modification.

D iscussion: The Secretary has 
considered the suggestions from, the 
commenters that some minimum 
standards be set out nr the regulations 
to establish qualifications for the 
hearing officer, but does not believe that 
any such actions are appropriate. The 
hearing official is charged with the 
responsibility of resolving the issues 
requested in the appeal, and the parties 
bear the responsibility of presenting the 
issues in controversy. The hearing, 
official meets requirements for 
experience and capability in accordance 
with internal Department procedures, 
and no additional requirements are 
needed in these regulations. 
Additionally, the hearing official’s 
decisions involving limitation«» 
suspensions, terminations and fines 
may be appealed to the Secretary under 
this subpart. This appeal to the 
Secretary provides an additional 
procedural safeguard that the issue will 
be resolved fairly in a manner that is. 
consistent with other decisions issued 
by the Secretary.

The Secretary does not agree with the 
suggestion that additional regulations 
are necessary to permit the participants 
to inform the hearing officer o f details 
of the issues due to the generally 
complex issues involved in some cases. 
Under the regulations, any party may 
request a prehearing conference that 
would address hew the parties could 
present the relevant issues to the 
hearing official, hi addition, file parties 
have the opportunity to make their 
position known in the pleadings 
required by the hearing official 

The Secretary agrees with the 
commenters that an institution or third- 
party servicer who is the respondent in 
an administrative hearing should he 
provided with a copy of a transcript 
when one is prepared by the 
Department of Education. Undercurrent 
procedures, a transcription is routinely 
made of any adverse action, initiated 
under this suhpart, and a copy of the 
transcript is provided tothe respondent.

The Secretary disagrees with the 
suggestion that the regulations establish 
a “reasonableness” standard to limit the 
liabilities of parties participating or 
providing servicing o f the Title IV, HEA 
programs in good faith. Institutions and 
third-party servicers are fiduciaries that 
are entrusted with properly 
administering the Title IV, HEA 
progums. Establishing a lesser 
negligence is inappropriate, particularly 
given the advance system of Title IV,
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HEA funding used by the overwhelming 
majority of participating institutions. As 
fiduciaries, these parties are held to one 
of the highest standards of 
accountability, and it is inappropriate to 
excuse or reduce a liability that is 
caused by a subjective good faith belief 
purportedly held by the institution or 
third-party servicer. Business decisions 
that concern the degree of care and 
oversight required by institutions and 
third-party servicers must take into 
consideration their responsibility for 
adhering to the applicable program 
requirements.

The Secretary also rejects any 
suggestion that the hearing official be 
given discretion to refuse to apply 
applicable regulations to a dispute. The 
regulations constitute final 
determinations by the Secretary 
concerning the requirements that must 
be followed by institutions and third- 
party servicers to participate in the HEA 
programs. The hearing official must 
apply the regulations as written. This 
process provides certainty to all parties, 
and enables the development and 
enforcement of a consistent body of 
administrative rulings.

The Secretary appreciates the 
suggestion of commenters who urged 
that guidance issued by the Department 
in the form of manuals, handbooks, 
other publications or Dear Colleague 
letters should be binding the hearing 
official in the same manner a s . 
regulations. However,such guidance 
does not have the same legal force as 
regulations issued pursuant to formal 
rulemaking. The Secretary believes that 
such guidance does provide a 
foundation against which the 
reasonableness of the institution’s or 
third-party servicer’s conduct may be 
judged. In the context of resolving 
whether the institution or third-party 
servicer violated a regulation or statute, 
or breached its fiduciary duties, the 
hearing official should evaluate the 
institution’s or third-party servicer’s 
actions based upon whether it made a 
good faith effort to apply and follow the 
guidance issued by the Department. The 
Secretary believes that actions taken 
contrary to such guidance would be 
presumptively improper and should be 
viewed as such by a hearing official.
The Secretary further believes it will be 
a rare instance where a party can 
demonstrate that it fulfilled its fiduciary 
obligation and complied with statutory 
or regulatory requirements while failing 
to heed or apply guidance issued by the 
Department of Education as to the 
proper application of statutory or 
regulatory provisions.

The Secretary does not agree that it is 
necessary to list all possible authority

binding on the hearing official. The 
parties are free to cite any authority they 
feel may govern a particular case or 
issue. Section 668.89(d) is included to 
preclude hearing official from ignoring 
or refusing to apply departmental 
statutes and regulations. If a hearing 
otherwise fails to apply applicable 
authority, a party may appeal to the 
Secretary.

The Secretary does not agree that an 
adverse action initiated against a third- 
party servicer must necessarily include 
any institution that has a contract with 
that servicer who could potentially be 
affected by the Secretary’s action. The 
particular facts in each case will 
determine the party or parties against 
whom an adverse action is taken, and in 
some instances it may be appropriate for 
an institution and its servicer to both be 
named as respondents. In some cases, a 
third-party servicer against whom an 
adverse action is initiated may ask the 
Department to expand the 
administrative action to encompass the 
institutions that are relevant to the 
administrative action. Again, the 
Secretary believes that the particular 
facts of each case will have to be 
considered to determine the appropriate 
actions, rather than expanding the scope 
of the regulations to require such 
participation by other parties in every 
case.

The commenter also suggested that 
such participation by a third-party 
servicer’s customers should be 
considered because an adverse ruling 
would have an impact on every other 
client for that servicer, especially where 
a termination or debarment action were 
sought. However, the resulting impact of 
a termination or a debarment of a third- 
party servicer on the servicer’s 
customers is not a sufficient basis for 
these parties to be given a right to be 
represented in any prehearing 
conference. To invite all potentially 
affected parties to the hearing would 
complicate the proceedings. The proper 
focus of the administrative proceeding 
is determining whether the limitation, 
termination, or suspension should be 
imposed based upon the cited program 
violations.

The Secretary has modified the 
proposed regulation to provide that any 
initial decision by a hearing official that 
is appealed to the Secretary may be 
affirmed, reversed, remanded to the 
hearing official, or modified. The 
Secretary also notes that the regulations 
require a hearing official to uphold 
certain adverse actions when specific 
findings are made as set out in § 668.90. 
Although the Secretary reserves the 
discretion to review such rulings on 
appeal, these administrative decisions

already reflect the Secretary’s judgment 
that such action is appropriate under 
those facts, and modification of any 
such ruling will be rare.

The Secretary disagrees with the 
suggestion that an institution or third- 
party servicer should be able to 
introduce new evidence on appeal. The 
administrative process requires that the 
relevant information necessary for the 
decision will be presented to the 
hearing official within the time limits 
set out in the regulations. Any appeal to 
the Secretary must be based solely upon 
that information already in the 
administrative record and upon items 
which may be judicially noticed. Any 
subsequent opportunity to introduce 
new evidence on appeal would deprive 
the hearing official of the opportunity to 
have issued a decision based upon a 
complete record, and could discourage 
a respondent from placing its complete 
case before the hearing official at the 
appropriate time. This system of ' 
resolution is fairer and more efficient 
because it provides each party with an 
opportunity ta  have their complete case 
heard by a hearing official and then, 
where appropriate, have the initial 
decision reviewed by the Secretary on 
appeal.

The Secretary believes that it is 
appropriate to include fraud as a finding 
in § 668.90 for whibh an adverse action 
must be upheld where the hearing 
official makes a determination that the 
underlying activity has occurred. This 
addition to the regulation reelects the 
Secretary’s determination that any fraud 
committed by an institution or third- 
party servicer is serious enough to 
warrant the imposition of the adverse 
action sought. In such instances, and 
consistent with the other items that 
have been placed into this category in 
the past such as missed audit 
submissions, it is appropriate to limit 
the discretion of the hearing official in 
accordance with the Secretary’s 
determination that this category of 
finding warrants the adverse action 
initiated by the designated Department 
official. Furthermore, the regulation 
provides certainty to all parties 
concerning the gravity of the underlying 
violation, while providing an institution 
or third-party servicer an opportunity to 
request an administrative appeal to a 
hearing official concerning whether the 
respondent committed fraud.

Changes: The regulations have been 
changed to provide that the Secretary 
may affirm, reverse, remand to the 
hearing official, or modify any initial 
decision that is appealed to the 
Secretary. Section 668.88 has also been 
amended to specify that no charge is 
made to provide one copy of the
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transcript to the hearing to an 
institution or a third-party servicer.
Section 668.92 Fines

Comments: A number of comm enters 
responded to the Secretary’s request for 
comment and agreed that repeated 
mechanicaf systemic unintentional 
errors should be treated as a single 
violation for purposes of assessing a fine 
against a third-party servicer. However, 
one commenter argued that total 
compensation for the value of the error 
should be expected!. Another commenter 
suggested that the Secretary should1 
address cases in which the third-party 
servicer deliberately foiled to- implement 
a regulation or failed' to institute 
programming corrections relating to 
previously cited findings identified by 
an auditor, client, or the Secretary. The 
commenter believes that in these 
situations the fmes should be significant 
based upon the risk of loss due to the 
servicer’s negligence.

Several commenter» feft that it would 
be inappropriafoto adjust the amount of 
a fine simply based upon the size o f the 
institution or servicer, claiming that a- 
small organization should not benefit 
and at large organization should not be 
penalized solely on their size. One 
commenter suggested that the- purpose 
of considering the size o f the servicer** 
business was to take into consideration 
the dollar value of the violation in 
comparisons to the overall value of the 
contracts being serviced by the servicer 
and suggested that language be added 
concerning the assessment of materiality 
of the violation. A few commenters 
supported at position, that the 
determination of the size of any fine 
take, into- account the; extensiveness- and 
gravity of the violation and should be 
assessed in direct correlation to any lose 
of funds. The commenter* also- felt that 
the fines should! only be assessed 
against the party who» was directly 
responsible for the violation, and 
supported the provision that the 
servicer may provide evidence that the 
institution contributed to the violation.

One commenter felt that any 
references to. special arrangements 
should be deleted and noted that 
performing any statutory and regulatory 
requirement should cover all applicable 
situations.

Discussion: The; Secretary agrees with 
the commenter who suggested that, to 
determining the amount of the fine to be- 
assessed against a third-party servicer 
for a violation of a Title IV, HEA 
program requirement, a- repeated 
mechanical- systemic u®intentional error 
need not be counted as a stogie 
violation tithe servicer had been 
previously cited for this type* of error
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and had foiled to implement 
corrections. With respect to the 
commenter who suggested1 that to 
determining the amount of a fine with 
respect to a repeated mechanical 
systemic unintentional error, that the 
amount of the fine should at least be 
equal to the total value- caused by the 
error, the Secretary does not agree with 
that comment. However, the Secretary 
does agree that the determination of me 
amount of the fine should take into 
consideration the amount of Title FV, 
HEA program funds that were lost due 
to the error.

With respect to the concerns 
expressed about toe relationship of toe 
amount of a fine to the size of an 
institution or of a third-party servicer's 
business, the Secretary points out that 
the size of an institution or business has 
a bearing on whether the institution or 
servicer has overextended its capability 
of properly administering the Title IV, 
HEA programs and the extent to which 
harm has been done to toe programs.

With respect to the commenter who 
thought- that toe phrase special 
arrangement should be deleted from this 
section, the Secretary does not agree 
with that commenter. Special 
arrangements are based on individual 
circumstance and therefore should be 
taken into consideration. However, as 
noted elsewhere to toe comment* and 
discussion section, toe Secretary 
clarifies special arrangements to refer to 
those special arrangements entered into 
under the authority of statutes 
applicable to Title IV of the HEA.

C hanges: Paragraph fe)(5l is revised to 
specify that as one of the criteria to 
determining the extent to which 
violations are caused by a repeated 
mechanical systemic tramtentfonal 
error, the total number of violations is 
considered to-be a single violation, 
provided the third-party servicer has not 
previously been cited for this type of 
error and had failed to make the 
appropriate corrections ter toe system 
where the violation originated, to 
determining the amount of a fine, toe 
Secretary also takes into consideration, 
as applicable, the financial loss to the 
Title FV, HEA programs that was 
attributable to the repeated mechanical 
systemic unintentional error.
Section  668.94 Term ination 

Comments; On© commenter 
recommended that toe regulations be- 
amended to terminate the eligibility to 
perform some feat not all of toe services 
provided by the third-party service*, 
claiming that some functions provided 
by the servicer may continue to meet the 
applicable requiremen ts of the program. 
This change would recognize that ®

i Rules and Regulations

third-party servicer may provide 
multiple and unrelated functions under 
the Title IV, HEA programs. Many 
commenter» expressed concern about 
the provision to §668,.94fc! requiring 
the servicer to return to each tostitution 
that contracts with toe servicer all 
records pertaining to toe servicer’s 
administration of that program on behalf 
of that institution. One commenter 
suggested that since the insrifriitinn may 
contract with another servicing entity, 
the records should be passed to the new 
servicer as specified; by toe institution. 
Many commenters pointed out that toe 
records maintained by the third-party 
servicer appear on microfiche, imaging 
disc, microfilm, or to paper form and 
the servicer will be able to provide 
copies of such records but not toe 
original records; One commenter 
suggested an expansion to require the. 
servicer to return servicer notes, related 
documents, records or copies of srarh 
notes, related documents and records 
that pertato to the, servicer’s 
administration, of the program; on behalf 
of the institution. The commenter 
further suggested that the servicer 
certify copies as exact copies whenever 
required by law. The commenter also- 
suggested that a sentence be added to 
protect toe proprietary rights of the 
servicer to data base media, servicing 
procedures, computer programs; 
software packages, servicer forms, and 
other proprietary information, 
procedures and material*. Another 
commenter noted that copies of records 
for a single institution’s foam* may be 
commingled with record* pertaining to 
other institutions and suggested that 
servicers should be permitted to provide 
records upon request rather than, all at 
once.

Discussion: The Secretary agrees with 
the commenters that it may be 
appropriate to terminate toe eligibility 
ota third-party servicer to perform some 
but not all o f the activities under certain 
circumstances, to other situations, 
however, a violation1 may be so* 
egregious, that complete» termination 
from being able to administer any aspect- 
of the institution's participation is 
appropriate. The Secretary believes tout 
the regulations provide toe needed 
flexibility to determine toe- correct 
action to be taken.

Records relating to a third-party 
servicer’s administration of any aspect 
of an institution’s participation in toe 
Title FV, HEA programs are toe 
institution’s property. A third-party 
servicer may make copies- of toe original 
records that ft provides to an institution- 
if the contract between the servicer and 
institution is terminated. Seethe 
discussion in § 668.25 on records.
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The Secretary does not agree that the 
regulations need to be expanded to 
cover servicer notes, related documents, 
records, or copies of such notes; that is 
a matter between the institution and the 
servicer. The Secretary does not believe 
that it is necessary to add regulatory 
language to protect the proprietary 
rights of the servicer since adequate 
protection already exists through 
copyright laws to serve this purpose.

Changes: None.

Section 668.95 Reim bursem ents, 
Refunds, and O ffsets

Comments: Several commenters 
recommended that the reference to 
third-party servicer in § 668.95(c) be 
removed because the servicer generally 
makes no claims for benefits on its own 
behalf therefore funds would not be 
available to be offset. Another 
commenter noted that if the Secretary is 
transmitting funds directly to a third- 
party servicer on behalf of institutions, 
the funds are for multiple institutions 
and to offset an unaffected institution’s 
funds would not be reasonable or fair. 
One commenter requested that the 
provision in paragraph (b)(l)(ii) of this 
section that would have the servicer or 
institution repay any discounts, 
premiums, or excess interest paid under 
84 CFR part 682 be eliminated stating 
that the payment of premiums and 
discounts are contract issues between 
two lenders in the FFEL programs and 
should not be assessed to other parties 
or repaid to the Secretary.

D iscussion: The Secretary disagrees 
with those commenters who 
recommended removing reference to a 
third-party servicer from the provision 
governing the ability of the Secretary to 
offset any benefits or claims due to an 
institution or third-party servicer 
against any payment that an institution 
or third-party servicer may owe to the 
Secretary. A situation may arise where 
a third-party servicer makes a claim 
against the Department of Education for 
funds owed to the servicer and the 
Secretary wants to offset that claim 
because the servicer has not repaid a 
liability owed the Department of 
Education for a violation of the Title IV, 
HEA program requirement.

The Secretary also does not accept the 
comment that paragraph (b)(l)(ii) of this 
section should be removed. This 
provision is particularly relevant to an 
institution’s participation in the FFEL 
programs.

Changes: None.

Subpart H—Appeal procedures for 
Audit Determinations and Program 
Review Determinations
Section 668.114 N otification o f 
Hearing

Comments: Several commenters 
suggested that with respect to a third- 
party servicer’s request for review, the 
hearing official only notify the 
institutions to whom the findings were 
originally disclosed since a third-party 
servicer may have added new clients 
during the period between the 
publication of the findings and the 
announcement of the hearing and the 
new clients would not be aware of the 
findings and could be confused by the 
notice of the hearing. Another 
commenter felt only institutions that 
contract with the servicer of the affected 
functions should be notified.

D iscussion: The Secretary agrees that 
subsequent notices from the hearing 
official should be sent only to the actual 
parties to the proceeding. In the cases of 
institutions receiving similar services to 
those at issue in the proceeding, they 
need not be notified. As discussed 
above, the need for notice to other 
affected institutions is satisfied with 
notice of the final determination. 
Therefore, there is no need to impose 
the burden on the hearing official of 
providing notice to every institution 
with which a third-party servicer 
contracts.

Changes: Section 668.114(b) is revised 
to require notice only to the actual 
parties to the proceeding.
Section 668.116 Hearing

Comments: Several commenters 
recommended that an institution or 
third-party servicer also have the 
burden of proving that the findings are 
not substantial in nature. The 
commenters felt that some findings or 
alleged violations may be irrefutable, 
but their effect may be strictly limited, 
posing immaterial impact on the 
integrity of the servicer’s or lender’s 
portfolio. One commenter felt that a 
third-party servicer should only have 
the burden of proving that the 
“expenditures questioned or disallowed 
were proper” to the extent that the 
servicer contracts with the institution 
for cash management of Title IV, HEA 
program funds and that the Secretary 
should not question servicing fee 
income since it is not considered Title, 
IV HEA program funds. A few 
commenters suggested deleting 
references to the time frames within 
which an institution must have 
provided documentation previously 
stating that any legitimate 
documentation regarding the subject at

issue should be admissible and the time 
frames within which it was previously 
submitted are irrelevant to their 
authenticity or material relationship to 
the case. Several commenters felt that 
the transcribed records of the 
proceeding should only be made 
available to the hearing participants and 
not to any institution that contracts with 
the sèrvicer.

D iscussion: With respect to the 
suggestion that an institution or third- 
party servicer need only prove that 
findings are “not substantial,” the 
Secretary disagrees that the standard for 
accountability for Federal funds should 
be relaxed. An institution, or its third- 
party servicer, is a fiduciary and duty 
bound to use the highest standard of 
care and diligence at all times in the 
administration of the Title IV HEA 
programs. The suggested language 
Would weaken this standard. If, as 
suggested by the commenters, a 
violation truly has an immaterial 
impact, then there will no significant 
liabilities assessed.

The commenter who felt that a third- 
party servicer should not have to justify 
expenditure of its fee income is correct. 
Section 668.116(d) only requires proof 
that Title IV HEA program funds were 
properly expended.

With respect to the comments on 
altering the time periods for submission 
of documentation by institutions, the 
Secretary notes that the purpose of this 
rulemaking it to make existing 
regulations applicable to third-party 
servicers and not to extensively modify 
the hearing procedures. The Secretary 
believes that the present procedures are 
consistent with an institution’s record
keeping and fiduciary obligations; 
institution’s complying with these 
obligations should have, and have had, 
no difficulty in meeting established 
deadlines. Further, requiring 
submission of documentation with a 
request for review allows cases to be 
resolved without hearing.

With respect to the comment that 
hearing transcripts nèed only be 
provided to the hearing participants, the 
Secretary agrees. Further since the 
records of these proceedings are 
generally available under the Freedom 
of Information Act, the Secretary agrees 
that reference to availability under that 
act is unnecessary. Those who are not 
parties to the proceedings can request 
the transcript pursuant to that act, 
subject to any applicable exceptions to 
release of the requested information.

Changes: Section 668.116(g)(2) is 
revise to require that the hearing 
transcript be sent only to the parties to 
the proceeding and eliminate the
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reference to the Freedom of Information 
Act.
Part 682—F ed era l F am ily  Education 
Loan Programs
Subpart D—Guaranty Agency Programs
Section 682.401 B asic Program 
Agreement

C om m ents: Several commenters 
suggested that the provision in this 
section relating to contract submissions 
be modified so that a third-party 
servicer would not be required to 
submit a copy of its contract to the 
Secretary unless so requested by the 
Secretary.

Discussion: The Secretary 
understands the commenters concerns 
that the copy of a third-party servicer’s 
contract with a guaranty agency 
contains proprietary information that 
the servicer does not wish to be made' 
public. Many of the commenters were 
concerned that a copy of a third-party 
servicer’s contract would be released 
under the Freedom of Information Act 
(FOIA). The Secretary wishes to assure 
third-party servicers that trade secrets 
and confidential commercial or 
financiaHnformation is not releasable 
under FOLA. Parties concerned over 
possible release should, however, take 
appropriate precautions by marking 
submitted contracts as confidential.
This provision is intended only to 
facilitate oversight and make the 
Secretary aware of all the services the 
third-party servicer has contracted to 
provide. Although many commenters 
believed that a third-party servicer 
could accomplish this by summarizing 
the services it has contracted to provide. 
In order to verify this information, the 
Secretary would need a copy of the 
actual contract. Therefore, the Secretary 
has decided to retain this requirement 
in the final rule.

Changes: None.
Section 682.413 R em edial Actions

Com m ents: Several commenters 
objected to a third-party servicer being 
held jointly and severally liable for any 
interest benefits and special allowance 
its client received on its FFELP loan 
portfolio when the servicer may not 
have been responsible for billing the 
Department for such monies. Some 
commenters believed that clarification 
to this provision is necessary to ensure 
that a third-party servicer is not held 
jointly or severally liable for any 
violations which it did not commit.

D iscussion: The Secretary agrees with 
the commenters that a third-party 
servicer should not be held responsible 
for any program violations it did not 
commit. The regulations do not hold a

third-party servicer jointly or severally 
liable for any interest benefits or special 
allowance received by a lender for 
which the lender was not eligible if that 
servicer complied with program 
regulations. However, a third-party 
servicer that is not responsible for 
billing the Department for interest 
benefits and special allowance may be 
responsible for the lender receiving 
interest benefits and special allowance 
for which the lender is not eligible 
because the servicer has violated other 
program requirements. The Secretary 
believes that a third-party servicer 
should be responsible for its actions and 
that holding a third-party servicer 
potentially liable for Federal monies 
expended because it has committed 
program violations helps accomplish 
this. The Secretary also believes that 
holding lenders and servicers jointly 
and severally liable is the best way to 
protect the Federal fiscal interest. See 
prior discussion on this issue under 
§ 668.25 and in the February 17,1994 
NPRM.

The Secretary is sensitive that this 
provision makes a significant change in 
how responsibility for liabilities may be 
covered in contracts that servicers enter 
with lenders. Therefore, the Secretary 
has established an order in which he 
will attempt to collect such liabilities. 
The Secretary will first attempt to 
collect such liabilities from the lender 
and, if necessary, offset the lender’s first 
future claim to the Secretary for interest 
benefits and special allowance for the 
amount of the liability. The Secretary 
believes that this is the most effective 
and efficient means to collect a liability 
and that he will be successful in 
collecting from the lender in most cases. 
However, the situation may arise when 
the Secretary is not able to collect these 
monies from a lender because the lender 
chooses not to submit further claims, 
discontinues its participation in the 
FFEL programs, or becomes insolvent 
and is taken over by banking regulators. 
Because such circumstances may arise, 
the Secretary retains the option of 
holding a third-party servicer jointly 
and severally liable with a lender for 
such liabilities. However, the Secretary 
intends to exercise his authority to 
collect a liability from a third-party 
servicer under this provision only when 
he is unable to collect such monies from 
the lender.

C h a n ges: The Secretary has revised 
this provision so that the Secretary will 
not attempt to collect interest benefits or 
special allowance from a third-party 
servicer unless the Secretary is unable 
to collect from the lender with which 
the servicer has contracted.

C om m ents: Several commenters asked 
the Secretary to clarify this section to 
specify when the 30-day period begins 
that determines when a lender must 
repay or make satisfactory arrangements 
to repay a liability resulting from a 
third-party servicer’s action before the 
Secretary will attempt to collect from 
the servicer. Several commenters also 
suggested that the Secretary should 
attempt to collect such monies by 
offsetting a lender’s claim for interest 
benefits and special allowance.

D iscussion : The Secretary agrees with 
the commenters that clarification is 
needed. The Secretary also agrees with 
the commenters that offsetting a lender’s 
bill for interest benefits and special 
allowance for the amount of the liability 
may prove to be an effective means to 
collect the liability from the lender. The 
Secretary will exercise this option to 
collect such liabilities from a lender 
whenever he believes this method is in 
the best interests of the FFEL programs 
and the Federal fiscal interest.

C h a nges: The Secretary has amended 
this section to clarify that the lender 
must repay or make satisfactory 
arrangements to repay a liability within 
30 days from the date the Secretary 
originally requests such repayment from 
the lender before the Secretary will 
attempt to collect from the third-party 
servicer.

C om m ents: Many commenters 
suggested that the liability of a third- 
party servicer acting as an agent for a 
guaranty agency be removed because the 
commenters believed that the servicer 
does not play a role under this provision 
that would subject it a liability.

D iscussion : The Secretary does not 
agree with the commenters. A third- 
party servicer that is administering any 
aspect of a guaranty agency’s FFEL 
programs may be responsible for the 
guaranty agency paying a claim that is 
not eligible for reinsurance. This 
situation may occur when the servicer is 
negligent in reviewing the history of the 
loans consolidated in a Federal 
Consolidation loan under 34 CFR 
682.206(f) when a default claim is 
submitted that results in the agency 
subsequently receiving reinsurance on 
such a claim. This would result in a 
liability being created by the servicer’s 
actions.

C h a nges: None.
Section 682.416 Requirem ents fo r  
Third-Party Servicers and Lenders 
Contracting With Third-Party Servicers

Standards fo r  adm inistrative  
capability.

C om m ents: Many commenters 
suggested that the Secretary qualify the 
term business systems so that it was
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clear that such systems included 
combined automatic and manual 
systems. The comm enters believed that 
this term, without qualification, implied 
only computer-supported systems.

D iscussion: The Secretary agrees with 
the commenters that it is appropriate to 
qualify the term “business systems.”

Changes■: The Secretary has amended 
this provision to clarify that business 
systems include combined automated 
and manual systems.

Standards a f fin an cial responsibility. 
Comments: Many commenters believed 
that the financial standards the 
Secretary was proposing for an 
institution should not be used Cm third- 
party servicers because a third-party 
servicer in the FFEL programs has 
different financial obligations and 
responsibilities than an institution.
Many commenters believed that any 
requirements related exclusively to 
functions that are not required hy FFEL 
programs servicers should be deleted, . 
such as deferred tuition accounts.

D iscussion: The Secretary agrees with 
the commenters in that a third-party 
servicer should not be held responsible 
for meeting financial standards that are 
unrelated to the functions which it is 
not responsible to perform. The 
Secretary does not intend to require a 
third-party servicer that is administering 
aspects of the FFEL programs on behalf 
of a lender or guaranty agency to be 
required to meet financial standards 
with respect to items that are unrelated 
its contractual obligations with the 
lender or guaranty agency. The 
Secretary does not agree with the 
commenters that a third-party servicer 
should not otherwise meet financial 
standards that are similar to those an 
institution is required to meet. The 
Secretary believes that it was the intent 
of Congress to ensure that the FFEL 
programs are protected from any risk 
that may involve the servicer’s financial 
status, persons responsible for 
administering or controlling the 
servicer, or the servicer’s performance. 
Therefore, the Secretary has decided to 
require a third-party servicer to meet the 
standards for financial responsibility 
similar to those required of institutions 
of higher education.

Changes: The Secretary has clarified 
the regulations so that only the 
provisions of 34 CFR 668.15(b) (1) 
through (4) and (6) through (9) will 
apply to a third-party servicer under 
this part.

Past perform ance o f third-party 
servicer or persons a ffiliated  with 
servicer. Comments: Many commenters 
believed that these provisions are too 
inclusive and should only include 
corporate officers of only those third-

party servicers handling Federal funds. 
Other commenters believed that the 
Secretary should qualify this restriction 
with respect to entities with which a 
third-party servicer contracts. The 
commenters suggested that only 
persons, entities, or officers or 
employees qf an entity with which a 
third-party servicer contracts that act in 
a capacity that involves the 
administration of Title IV, HEA program 
funds should cause the servicer to not 
be considered financially responsible.

D iscussion: The Secretary believes 
that a third-party servicer that has 
persons affiliated with it that have been 
convicted of or pled nolo contendere to 
the crimes described in these sections 
presents an unreasonable risk to the 
integrity of the FFEL programs and 
places Federal monies at risk. However, 
the Secretary believes that such risk is 
evident only when a person or entity 
acts in a capacity that involves the 
administration of Title IV, HEA program 
funds.

Changes: The Secretary has amended 
this provision to-clarify that a third- 
party servicer that contracts with an 
outside entity will not be considered 
financially responsible if  any person, 
entity, or officer or employee of such 
entity acts in a capacity that involves 
the administration of Title IV, HEA 
program funds.
Subpart G—Limitation, Suspension, or 
Termination of Lender Eligibility Under 
the FFEL Program and the PLUS 
Program
Section 682.701 D efinitions and Terms 
U sed in  This Subpart

Comments: Many commenters 
suggested that a suspension of a third- 
party servicer should only apply to that 
servicer’s  ability to enter into new 
contracts with Title IV, HEA program 
participants.

D iscussion: The Secretary does not 
agree with the commenters. The 
Secretary believes that when the 
servicer's actions are serious enough to 
warrant suspending that servicer, it 
presents an unreasonable risk to Federal 
monies to allow that servicer to 
continue to perform FFEL programs 
functions for any Title IV, HEA program 
participant for the duration of the 
suspension.

G ranges: None.
Section 682.704 Em ergency Action

Comm ents: Many commenters 
suggested that an emergency action 
should become effective after a period of 
time has elapsed after the third-party 
servicer receives notification from the 
Department that it intends to take such 
action.

D iscussion: The Secretary does not 
agree with the commenters. The 
Secretary believes that an emergency 
action should be taken when continued 
participation of an entity in the FFEL 
programs seriously jeopardizes the 
integrity of the FFEL programs and puts 
Federal funds at risk. The Secretary 
believes that such action should be 
taken immediately when the behavior of 
the entity justifies taking such action.

Changes: None.

PART 690—FEDERAL PELL GRANT 
PROGRAM

Section 690.83 Subm ission o f Reports
Comments: Four commenters believed 

that § 690.83(e) of the proposed 
regulations does not comply with the 
statute because, in implementing 
section 487fcM7) of the HEA, it places 
undue restrictions on an institution 
seeking additional funds which the 
institution would have been eligible to 
receive if it had met Federal Pell Grant 
Program reporting deadlines. One 
commenter stated that the Secretary had 
unduly limited the scope of section 
487(c)(7) of the HEA by making the 
provision of this section applicable only 
to funds received under the Federal Pell 
Grant Program.

D iscussion: The Secretary believes 
that the proposed rule in § 690.83(e) is 
in accordance with the program statute. 
When an institution’s auditor identifies 
underreported Federal Pell Grant 
expenditures beyond the normal 
reporting and reconciliation deadlines 
for the Federal Pell Grant Program,
§ 690.83(e) provides a mechanism for an 
institution to receive credit for having 
properly expended those funds. 
Congress intended that an institution 
have such a mechanism available. 
However, the Secretary does not believe 
that Congress intended for such 
accounting recaptures of properly 
expended funds to continue in 
perpetuity. Fn order for the Department 
to complete its own accounting for the 
Federal Pell Grant Program 
appropriations, institutions are expected 
to timely reconcile the expenditures 
throughout the award year, with a final 
accounting made on or before 
September 30. The procedures in 
§ 690.83(e) will provide a further 
opportunity for an institution to seek 
credit for having properly expended 
these funds during a prior award year, 
but the Secretary believes it is 
appropriate to limit the circumstances 
and timing for receiving credit for such 
prior expenditures. Furthermore,
§ 690.83(e) is limited to the Federal Pell 
Grant Program because the auditing 
procedure permitted under § 690.83(e)



22417Federal Register / Vol.

results in an adjustment to the 
institution’s prior year funding 
authorization for the Federal Pell Grant 
Program. There is no corresponding 
capability to adjust prior year funding 
for the other Title IV, HEA programs.

C hanges: None.
Paperwork Reduction Act of 1980

C om m ents: Several commenters 
disagreed with the Department’s 
computation of the annual public 
reporting and recordkeeping burden 
contained in the regulations. Another 
commenter questioned whether the 
Department had complied with the 
requirements of the Paperwork 
Reduction Act and its implementing 
regulations in 5 CFR part 1320. This 
commenter also believed that students 
should be considered in computing the 
burden.

D iscussion: The Department’s 
computation of the annual public 
reporting and recordkeeping burden in 
the regulations is an estimate based on 
the best information available. The 
Department identified sections of the 
regulations containing information 
collection requirements in the preamble 
to the proposed regulations and 
complied with all applicable 
requirements of the Paperwork 
Reduction Act and its implementing 
regulations in 5 CFR part 1320. The 
Department appreciates the additional 
information provided by commenters 
regarding the estimated burden. To the 
extent that commenters identified 
specific regulatory provisions as 
imposing burdens or provided estimates 
of the amount of burden imposed, this 
information has been considered in 
developing the final regulations. The 
Department did not consider students in 
computing the estimated burden of the 
information collection requirements in 
the regulations because the regulations 
govern postsecondary institutions 
participating in the Title IV student 
financial assistance programs. If any 
burden is imposed on students, it is 
indirect and not subject to computation 
under the Paperwork Reduction Act. As 
a result of the comments and revisions 
to the regulations, the Department is 
modifying the burden estimates. The 
total annual reporting and 
recordkeeping burden that would result 
from the collection of the information is 
123,485 burden hours for the package.

C hanges: None.

Regulatory Flexibility Act Certification
C om m ents: In the NPRMs, the 

Secretary certified that the proposed 
regulations would not have a significant 
economic impact on a substantial 
number of small entities. Several
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commenters suggested that this 
statement was erroneous and that these 
rules will definitely have a significant 
impact on institutions, especially the 
smaller ones that are not computerized.

D iscussion : The Secretary recognizes 
that the regulations will have an impact 
on small institutions. However, based 
on Department estimates of the impact, 
the Secretary does not believe that the 
impact will be disproportionately or 
economically significant. The Secretary 
therefore reaffirms his certification that 
the regulations would not have a 
significant economic impact or a 
substantial Significant economic impact 
on a substantial number of small 
entities. To the extent that commenters 
are able to provide additional 
information on the economic impact of 
the regulations, the Secretary invites the 
commenters to submit this information 
so that it may be considered in 
reviewing the regulations to reduce 
regulatory burden.

C h a n ges: None.
Executive Order 12866

These final regulations have been 
reviewed in accordance with Executive / 
Order 12866. Under the terms of the 
order the Secretary has assessed the 
potential costs and benefits of this 
regulatory action.

The potential costs associated with 
the final regulations are those resulting 
from statutory requirements and those 
determined by the Secretary to be 
necessary for administering the Title IV, 
HEA programs effectively and 
efficiently. Burdens specifically 
associated with information collection 
requirements were identified and 
explained in the NPRMs that were 
published on February 17 and February 
28,1994, respectively.

In assessing the potential costs and 
benefits;—both quantitative and 
qualitative—of these regulations, the 
Secretary has determined that the 
benefits of the regulations justify the 
costs.

The Secretary has also determined 
that this regulatory action does not 
unduly interfere with State, local, and 
tribal government in the exercise of 
their governmental functions.
Invitation To Comment

Interested persons are invited to 
submit comments and recommendations 
regarding these regulations. The 
Secretary will consider any comments 
received within the designated 
comment period in determining 
whether to make any changes in these 
rules. After reviewing any comments 
received during the comment period, 
the Secretary will publish changes to
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the regulations or will publish a notice 
in the Federal Register indicating that 
no further changes will be made.
Paperwork Reduction Act of 1980

Sections 668.3, 668.8,668.12, 668.13, 
668.14, 668.15, 668.16, 668.17, 668.22, 
668.23, 668.25, 668.26, 668.90, 668.96, 
668.113, appendix A to 34 CFR part 668, 
682.414, 682,416, 682.711, and 690.83 
contain information collection 
requirements. As required by the 
Paperwork Reduction Act of 1980, the 
Department of Education will submit a 
copy of these sections to the Office of 
Management and Budget (OMB) for its 
review. (44 U.S.C. 3504(h))

These regulations affect the following 
types of entities that participate in the 
programs authorized under Title IV of 
the HEA: Individuals, States, large and 
small businesses, for-profit institutions 
or other for-profit organizations, non
profit institutions, and public 
institutions. The Department needs and 
uses the information to enable the 
Secretary to improve the monitoring and 
accountability of institutions and third- 
party servicers participating in the Title 
IV, HEA programs.

Annual public collecting, reporting, 
and recordkeeping burden for this 
collection of information is estimated to 
total 123,485 hours for 64,695 
respondents, including time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. These numbers 
represent aggregate totals. For further 
information contact the Department of 
Education contact person.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
ÔMB, room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok. Comments 
on this burden estimate should be 
submitted by May 31,1994.
Assessment of Educational Impact

In the Notices of Proposes 
Rulemaking published on February 17 
and February 28,1994, the Secretary 
requested comment on whether the 
proposed regulations in this document 
would require transmission of 
information that is being gathered by or 
is available from any other agency or 
authority of the United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that
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is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects
34 CFR Part 6 6&

Administrative practice and 
procedure, Colleges and universities, 
Consumer protection, Education, Grant 
programs—education, Loan programs— 
education, Reporting and recordkeeping 
requirements. Student aid.
34 CFR Part 662

Administrative- practice and 
procedure. Colleges and universities, 
Loan programs—education. Reporting 
and recordkeeping requirements,
Student Aid, Vocational education.
34 CFR Part 69Q

Education of disadvantaged. Grant 
programs—education. Reporting and 
recordkeeping requirements, Student 
Aid:.
(Catalog of Federal- Domestic Assistance 
Numbers; 84.007 Federal Supplemental 
Educational Opportunity Grant Program; 
84.0-32: Federal Stafford Loan Program; 84.032 
Federal PLUS Program; 84.032 Federal 
Supplemental Loans for Students Program; 
84.033 Federal Work-Study Program; 84.038 
Federal Perkins Loan Program; 84.063 
Federal Pell Grant Program;. 84.069 State 
Student Incentive Grant Program; 84.268 
Federal Direct Student Loan Program; and 
84.272 National Early Intervention 
Scholarship; and Partnership Program.
Catalog of Federal Domestic Assistance 
Number for the Presidential' Access 
Scholarship Program has not been assigned) 

Dated; April 20,1984,
Richard W. Riley,
Secretary o f  Education.

The Secretary amends Parts 668, 682, 
and 690 o f Title 24 of the Code of 
Federal Regulations as follows;

PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS

1. The authority citation far part 668 
is revised to read as follows;

Authority; 20 U.S.C. 1085,1088,1091, 
1092,1094,1099c, and 1141, unless 
otherwise noted.

2. Section 668,1 is amended by 
revising paragraphs (a), (b)(2) and. (3k 
removing paragraph (b)(4); and revising 
paragraph (c) to read as follows;

§658.1 Scope.
(a) This part establishes general rules 

that apply to an institution that 
participates in any student financial 
assistance program authorized by Title 
IV of the Higher Education Act o f 1965, 
as amended (Title IV, HE A program). To 
the extent that an institution contracts

with a third-party servicer to administer 
any aspect of the institution’s 
participation in any Title- IV, HEA 
program, the applicable rules in this 
part also apply to that servicer. An 
institution’s use of a third-party servicer 
does not alter the institution’s 
responsibility for compliance with the 
rules in this part.

(h ) * * *
(2) A proprietary institution of higher 

education as defined in 34 CFR 606.5; 
and

(3) A postsecondary vocational 
institution as defined in 34 CFR 600.6.

(c) The Title IV, HEA programs 
include—

(1) The Federal PeU Grant Program 
(20 U.S.C. 107Qa et seq 4 34 CFR part 
690);

(2) The National Early Intervention 
Scholarship and Partnership (NE1SP) 
Program (20 U.SLC. 107Qa-2t et seq.* 34 , 
CFR part 693);

(3) The Presidential Access 
Scholarship (PAS) Program (20 U.S.C. 
1070a—31 et seq.) 34 CFR part 691);

(4) The Federal Supplemental 
Educational Opportunity Grant (FSEOG) 
Program (20 U.S,C 107Gb et seq.) 34 
CFR part 676);

(5) The State Student Incentive Grant 
(SSIG) Program (20 U.S.C 107Oc et seq. ) 
34 CFR part 692);

(6) The Federal Stafford Loan Program 
(20 U.S.C 1071 et seq.* 34 CFR part 
682);

(7) The Federal Supplemental Loans 
for Students (Federal SLS) Program (20 
U.S.C. 1078-1; 34 CFR part 682);

(8) The Federal PLUS Program (20 
U.S.G 1078-2; 34 CFR part 682);

(9) The Federal Consahdation Loan 
Program (20 U.S C. 1078-3; 34 CFR part 
682);

(10) The Federal Work-Study (FWS) 
Program (42 U.S.C. 2751 et seq.) 34 CFR 
part 675);

(11) The Federal Direct Student Loan 
(FDSL) Program (20 U.S.C. 1087a et seq.) 
34 CFR part 685); and

(12) The Federal Perkins Loan 
Program (20 U.S.C 1087aa et seq .; 34 
CFR part 674).
(Authority; 20- U.S.C. 1070 et seq.}

3. Section 668.2 is revised to read as 
follows:

§ 668.2 General definitions.
(al The following definitions are 

contained in the regulations for 
Institutional Eligibility under the Higher 
Education Act of 1965, as Amended, 34 
CFR part 600:
Accredited 
Award year 
Branch campus 
Clock, hour

Correspondence course 
Educational program 
Eligible- institution
Federal Family Education Loan (FFEL) 

programs
Incarcerated student 
Institution of higher education 
Legally authorized 
Nationally recognized accrediting 

agency
Nonprofit institution 
One-year training program 
Postsecondary vocational institution 
Preaeeredited
Proprietary institution of higher 

education
Recognized equivalent of a high school 

diploma
Recognized occupation 
Regular student 
Secretary 
State
Telecommunications course 

(bl The following definitions apply to 
all Title FV, HEA programs:

A cadem ic year: ( l) A period that 
begins on the first day of classes and 
ends on the last day of classes or 
examinations and that is a minimum of 
30 weeks (except as provided in § 668.3) 
of instructional time during which, for 
an undergraduate educational program, 
a full-time student is expected to 
complete at least—

(1) Twenty-four semester or trimester 
hours or 36 quarter hours in an 
educational program whose length is 
measured in credit hours; or

(ii) Nine hundred clock hours in an 
educational program whose length is 
measured in clock hours.

(2) For purposes of this defini tion—
(i) A week is a consecutive seven-day

period;
(ir)(A) For an educational program 

using a semester, trimester, or quarter 
system or an educational program using 
clock hours, the Secretary considers a 
week of instructional time to be any 
week in which at least one day of 
regularly scheduled instruction, 
examinations, or preparation for 
examinations occurs; and

(B) For an educational program using 
credit hours but not using a semester, 
trimester, or quarter system, the 
Secretary considers a week of 
instructional time to be any week in 
which at least 5 days of regularly 
scheduled instruction, examinations, or 
preparation for examinations occurs; 
and

(iii) Instructional time does not 
include periods of orientation, 
counseling,, vacation, or other activity 
not related to class preparation or 
examinations.
(Authority: 20 U.S.C 1Q88)



Cam pus-based program s: (1) The 
Federal Perkins Loan Program (34 CFR 
part 674);

(2) The Federal Work-Study (FWS) 
Program (34 CFR part 675); and

(3) The Federal Supplemental 
Educational Opportunity Grant (FSEOG) 
Program (34 CFR part 676).

Defense loan : A loan made before July 
1,1972, under Title II of the National 
Defense Education Act of 1958.
(Authority: 20 U.S.C. 421-429)

Dependent student: Any student who 
does not qualify as an independent 
student (see Independent student).

Designated departm ent official: An 
official of the Department of Education 
to whom the Secretary has delegated 
responsibilities indicated in this part.

Direct loan : A loan made under Title 
IV-E of the HEA after June 30,1972, 
that does not satisfy the definition of 
“Federal Perkins loan.“
(Authority: 20 U.S.C. 1087aa et seq.)

Enrolled: The status of a student 
who—

(1) Has completed the registration 
requirements (except for the payment of 
tuition and fees) at the institution that 
he or she is attending; or

(2) Has been admitted into an 
educational program offered 
predominantly by correspondence and 
has submitted one lesson, completed by 
him or her after acceptance for 
enrollment and without the help of a 
representative of the institution.

Federal Consolidation Loan program : 
The loan program authorized by Title 
IV-B, section 428C, of the HEA that 
encourages the making of loans to 
borrowers for the purpose of 
consolidating their repayment 
obligations, with respect to loans 
received by those borrowers while they 
were students, under the Federal 
Insured Student Loan (FISL) Program as 
defined in 34 CFR part 682, the Federal 
Stafford Loan, Federal PLUS (as in effect 
before October 17,1986), Federal SLS, 
ALAS (as in effect before October 17, 
1986), Federal Direct Student Loan, and 
Federal Perkins Loan programs, and 
under the Health Professions Student 
Loan (HPSL) Program authorized by 
subpart II of part C of Title VU of the 
Public Health Service Act, for parent 
Federal PLUS borrowers whose loans 
were made after October 17,1986, and 
for Higher Education Assistance Loans 
(HEAL) authorized by subpart I of part 
A of Title Vn of the Public Health 
Services Act.
(Authority: 20 U.S.C 1078-3)

Federal Direct PLUS loan: A Federal 
PLUS loan made under the Federal 
Direct Student Loan Program.

(Authority: 20 U.S.C. 1078-2 and 1087a et 
seq.)

Federal Direct Stafford loan : A 
Federal Stafford loan made under the 
Federal Direct Student Loan Program.
(Authority: 20 U.S.C. 1071 et seq. and 1087a 
et seq.)

F ederal Direct Student loan : A loan 
made under Title IV-D of the HEA after 
August 10,1993.
(Authority: 20 U.S.C. 1087a et seq.)

Federal Direct Student Loan (FDSL) 
program : The student loan program 
authorized on July 23,1992, by Title IV- 
D of the HEA.
(Authority: 20 U.S.C. 1087a et seq.)

F ederal Pell Grant Program: The grant 
program authorized by Title IV-A-1 of 
the HEA.
(Authority: 20 U.S.C. 1070a)

Federal Perkins loan : A loan made 
under Title IV—E of the HEA to cover the 
cost of attendance for a period of 
enrollment beginning on or after July 1, 
1987, to an individual who on July 1, 
1987, had no outstanding balance of 
principal or interest owing on any loan 
previously made under Title IV-E of the 
HEA.
(Authority: 20 U.S.C. 1087aa et seq.)

F ederal Perkins Loan program : The 
student loan program authorized by 
Title IV—E of the HEA after October 16, 
1986.
(Authority: 20 U.S.C. 1087aa-1087ii)

F ederal PLUS loan : A loan made 
under the Federal PLUS Program.
(Authority: 20 U.S.C. 1078-2)

F ederal PLUS program : The loan 
program authorized by Title IV-B, 
section 428B, of the HEA, that 
encourages the making of loans to 
parents of dependent undergraduate 
students. Before October 17,1986, the 
PLUS Program also provided for making 
loans to graduate, professional, and 
independent undergraduate students. 
Before July 1,1993, the PLUS Program 
also provided for making loans to 
parents of dependent graduate students. 
(Authority: 20 U.S.C. 1078-2)

F ederal SLS loan : A loan made under 
the Federal SLS Program.
(Authority: 20 U.S.C. 1078-1)

F ederal Stafford loan : A loan made 
under the Federal Stafford Loan 
Program.
(Authority: 20 U.S.C. 1071 et seq.)

Federal Stafford Loan program : The 
loan program authorized by Title IV-B 
(exclusive of sections 428A, 428B, and 
428C) that encourages the making of

subsidized Federal Stafford and 
unsubsidized Federal Stafford loans as 
defined in 34 CFR part 682 to 
undergraduate, graduate, and 
professional students.
(Authority: 20 U.S.C. 1071 et seq.)

Federal Supplem ental Educational 
Opportunity Grant (FSEOG) program : 
The grant program authorized by Title 
IV—A—2 of the HEA.
(Authority: 20 U.S.C. 1070b et seq.)

Federal Supplem ental Loans fo r  
Students (Federal SLS) program : The 
loan program (formerly called the ALAS 
Program) authorized by Title IV-B, 
section 428A, of the HEA that 
encourages the making of loans to 
graduate, professional, independent 
undergraduate, and certain dependent 
undergraduate students.
(Authority: 20 U.S.C. 1078-1)

Federal Work Study (FWS) program : 
The part-time employment program for 
students authorized by Title IV-C of the 
HEA.
(Authority: 42 U.S.C. 2751-2756b)

FFELP loan : A loan made under the 
FFEL programs.
(Authority: 20 U.S.C. 1071 et seq.)

Full-tim e student: An enrolled 
student who is carrying a full-time 
academic workload (other than by 
correspondence) as determined by the 
institution under a standard applicable 
to all students enrolled in a particular 
educational program. The student’s 
workload may include any combination 
of courses, work, research, or special 
studies that the institution considers 
sufficient to classify the student as a 
full-time student. However, for an 
undergraduate student, an institution's 
minimum standard must equal or 
exceed one of the following minimum 
requirements:

(1) Twelve semester hours or 12 
quarter hours per academic term in an 
educational program using a semester, 
trimester, or quarter system.

(2) Twenty-four semester hours or 36 
quarter hours per academic year for an 
educational program using credit hours 
but not using a semester, trimester, or 
quarter system, or the prorated 
equivalent for a program of less than 
one academic year.

(3) Twenty-four clock hours per week 
for an educational program using clock 
hours.

(4) In an educational program using 
both credit and clock hours, any 
combination of credit and clock hours 
where the sum of the following fractions 
is equal to or greater than one:

(i) For a program using a semester, 
trimester, or quarter system—
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Number of credit hours per term

12
+

Number of clock hours per week 

24

(ii) For a program not using a 
semester, trimester, or quarter system—
Number of semester or trimester hours 

per academic year

24
+

Number of quarter hours per academic 
year

36
+

Number of clock hours per week 

24

(5) A series of courses or seminars 
that equals 12 semester hours or 12 
quarter hours in a maximum of 18 
weeks.

(6) The work portion of a cooperative 
education program in which the amount 
of work performed is equivalent to the 
academic workload of a full-time 
student.

H E  A : The Higher Education Act of 
1965, as amended.
(Authority: 20 U.S.C. 1070 et seq.)

In co m e C ontingent Loan (ICL) 
progra m : The student loan program 
authorized by Title IV-D of the HEA 
prior to July 23,1992.
(Authority: 20 U.S.C. 1087a et seq.)

In d ep en d en t stud en t: A student who 
qualifies as an independent student 
under section 480(d) of the HEA.
(Authority: 20 U.S.C. 1087vv)

Initiating official: The designated 
department official authorized to begin 
an emergency action under 34 CFR 
668.83.

N ational D efense Stud en t Loan  
p ro gra m : The student loan program 
authorized by Title II of the National 
Defense Education Act of 1958.
(Authority: 20 U.S.C. 421-429)

N ational D irect Stud en t Loan (NDSL) 
p rogra m : The student loan program 
authorized by Title IV-E of the HEA 
between July 1,1972, and October 16, 
1986.
(Authority: 20 U.S.C. 1087aa-1087ii)

N ational Early  Intervention  
Sch olarship  a n d  P artnership  (NEISP) 
p ro gra m : The scholarship program 
authorized by Chapter 2 of subpart 1 of 
Title IV-A of the HEA.
(Authority: 20 U.S.C. 1070a-21 et seq.)

O ne-third o f  an a ca d em ic  yea r: A  
period that is at least one-third of an 
academic year as determined by an 
institution. At a minimum, one-third of 
an academic year must be a period that 
begins on the first day of classes and 
ends on the last day of classes or 
examinations and is a minimum of 10 
weeks of instructional time during 
which, for an undergraduate 
educational program, a full-time student 
is expected to complete at least 8 
semester or trimester hours or 12 quarter 
hours in an educational program whose 
length is measured in credit hours or 
300 clock hours in an educational 
program whose length is measured in 
clock hours. For an institution whose 
academic year has been reduced under 
§ 668.3, one-third of an academic year is 
the pro-rated equivalent, as measured in 
weeks and credit or clock hours, of at 
least one-third of the institution’s 
academic year.
(Authority: 20 U.S.C. 1088)

O utput d o cu m en t: The Student Aid 
Report (SAR), Electronic Student Aid 
Report (ESAR), or other document or 
automated data generated by the 
Department of Education’s central 
processing system or Multiple Data 
Entry processing system as the result of 
the processing of data provided in a 
Free Application for Federal Student 
Aid (FAFSA).

P arent: A student’s natural or 
adoptive mother or father. A parent also 
includes a student’s legal guardian who 
has been appointed by a court and who 
is specifically required by the court to 
use his or her own resources to support 
the student.

Participating institution: An eligible 
institution that meets the standards for 
participation in Title IV, HEA programs 
in subpart B and has a current program 
participation agreement with the 
Secretary.

P aym ent p erio d : (1) With respect to 
the Federal Pell Grant and PAS 
programs, a payment period as defined 
in 34 CFR 690.2 and 691.2;

(2) With respect to the campus-based 
programs, a payment period as defined 
in 34 CFR 674.2, 675.2, and 676.2.

Presidential A ccess  Sch olarship  (P A S) 
p rogra m : The scholarship program 
authorized by Chapter 3 of subpart 1 of 
Title IV-A of the HEA.
(Authority: 20 U.S.C. 1070a-31 et seq.)

Show -cause official: The designated 
department official authorized to 
conduct a show-cause proceeding for an 
emergency action under 34 CFR 668.83.

State Student In centive Grant (SSIG ) 
p rogra m : The grant program authorized 
by Title IV-A-3 of the HEA.

(Authority: 20 U.S.C. 1070c et seq.)
Third-party servicer: An individual or 

a State or private, profit or nonprofit 
organization that enters into a contract 
with an eligible institution to 
administer, through either manual or 
automated processing, any aspect of the 
institution’s participation in any Title 
IV, HEA program. The Secretary 
considers administration of 
participation in a Title IV, HEA program 
to—

(1) Include performing any function 
required by any statutory provision of or 
applicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into 
under the authority of statutes 
applicable to Title IV of the HEA, such 
as, but not restricted to—

(1) Processing student financial aid 
applications;

(ii) Performing need analysis;
(iii) Determining student eligibility 

and related activities;
(iv) Certifying loan applications; '
(v) Processing output documents for 

payment to students;
(vi) Receiving, disbursing, or 

delivering Title IV, HEA program funds, 
excluding lock-box processing of loan 
payments and normal bank electronic 
fund transfers;

(vii) Conducting activities required by 
the provisions governing student 
consumer information services in 
subpart D of this part;

(viii) Preparing and certifying requests 
for advance or reimbursement funding;

(ix) Loan servicing and collection;
(x) Preparing and submitting notices 

and applications required under 34 CFR 
part 600 and subpart B of this part; and

(xi) Preparing a Fiscal Operations 
Report and Application to Participate— 
FISAP;

(2) Exclude the following functions—
(i) Publishing ability-to-benefit tests;
(ii) Performing functions as a Multiple 

Data Entry Processor (MDE);
(iii) Financial and compliance 

auditing;
(iv) Mailing of documents prepared by 

the institution; and
(v) Warehousing of records; and
(3) Notwithstanding the exclusions 

referred to in paragraph (2) of this 
definition, include any activity 
comprised of any function described in 
paragraph (1) of this definition.
(Authority: 20 U.S.C. 1088)

Two-thirds o f an academ ic year: A 
period that is at least two-thirds of an 
academic year as determined by an 
institution. At a minimum, two-thirds of 
an academic year must be a period that
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begins on the first day of classes and 
ends on the last day of classes or 
examinations and is a minimum of 20 
weeks of instructional time during 
which, for an undergraduate 
educational program, a full-time student 
is expected to complete at least 16 
semester or trimester hours or 24 quarter 
hours in an educational program whose 
length is measured in credit hours or 
600 clock hours in an educational 
program whose length is measured in 
clock hours. For an institution whose 
academic year has been reduced under 
§668.3, two-thirds of an academic year 
is the pro-rated equivalent, as measured 
in weeks and credit or clock hours, of 
at least two-thirds of the institution’s 
academic year.
(Authority: 20 U.S.C. 108«)

U.S. citizen o r national: (1) A citizen 
of the United States; or

(2) A person defined in the 
Immigration and Nationality Act, 8 
U.S.C 1101(a)(22), who, though not a 
citizen of the United States, owes 
permanent allegiance to the United 
States.
(Authority: 8 U.S.C 1101)

Valid institutional stu d en t  
information report (valid  ISIR): A valid 
institutional student information report 
as defined in 34 CFR 690.2 for purposes 
of the Federal Pell Grant Program and in 
34 CFR 691.2 for purposes of the PAS 
Program.

Valid student a id  repo rt (valid SARJ:
A valid student aid report (valid SAR) 
as defined in 34 CFR 690.2 for purposes 
of the Federal Pell Grant Program and in 
34 CFR 691.2 for purposes of the PAS 
Program.
(Authority: 20 U.S.C. 1070 et seq., unless 
otherwise noted)

4. A new §668.3 is added to part 668 
to read as follows:

§ 668.3 Reductions in the length of an 
academic year.

(a) General. (1) An institution that 
provides at least a 2-year or 4-year 
educational program for which the 
institution awards an associate or 
baccalaureate degree, respectively, may 
request the Secretary to reduce the 
minimum period of instructional time of 
the academic year for any of the 
institution’s educational programs to 
not less than 26 weeks.

(2) The institution must submit its 
request to the Secretary in writing and 
must include in the request—

(i) Identification of each educational 
program for which the institution 
requests a reduction and the requested 
length of its academic year, in weeks of 
instructional time, for that educational

program. The requested Length for its 
academic year may not be less than 26 
weeks of instructional time;

(ii) Information demonstrating that 
the institution satisfies the requirements 
of this section; and

(iii) Any other information that the 
Secretary may require to determine 
whether to grant the request.

(b) Transition p erio d  fo r  institutions 
participating in  at least o n e  Title TV, 
H EA program  on  th e  effectiv e date o f  
this section. The Secretary grants, for a 
period not to exceed 2 years from the 
effective date of this section, the request 
of an institution participating in at least 
one Title IV, HEA program on the 
effective date of this section for a 
reduction in the minimum period of 
instructional time of the academic year 
if the institution—

(1) Satisfies the requirements of 
paragraph (a) of this section;

(2) Has an academic year of less than 
30 weeks of instructional time on the 
effective date of these regulations;

(3) Demonstrates that the institution 
awards, disburses, and delivers, and has 
since July 23,1992, awarded, disbursed, 
and delivered, Title IV, HEA program 
funds in accordance with the definition 
of academic year in section 481(d) of the 
HEA; and

(4) Demonstrates that the institution is 
in the process of changing to a 
minimum of a 30-week academic year.

(c) Institutions in g en era l. (1) The 
Secretary may grant the request of any 
institution that satisfies the 
requirements of paragraph (a) of this 
section. In making this determination, 
the Secretary considers circumstances 
including, but not limited to;

(i) A demonstration to the satisfaction 
of the Secretary by the institution of 
unique circumstances that justify 
granting the request;

(ii) In the case of a participating 
institution, demonstration that the 
institution awards, disburses, and 
delivers, and has since July 23,1992, 
awarded, disbursed, and delivered, Title 
IV, HEA program funds in accordance 
with the definition of academic year in 
section 481(d) of the HEA;

(iii) Approval of the institution’s 
nationally recognized accrediting 
agency or State body that legally 
authorizes the institution to provide 
postsecondary education, including 
specific review and approval of the 
length of the academic year for each 
educational program offered at the 
institution; and

(iv) The number of hours of 
attendance and other coursework that a 
full-time student is required to complete 
in the academic year for each of the 
institution’s educational pregrams.

(2) An institution that is granted a 
reduction in the minimum of 30 weeks 
of instructional time for an academic 
year in accordance with paragraph (cHl) 
of this section and that wishes to 
continue to use a reduced number of 
weeks of instructional time must 
reapply to the Secretary for a reduction 
whenever the institution is required to 
apply to continue to participate in a 
Title IV, HEA program.
(Authority: 20 U.S.C. 1088)

5. Section 668.8 is revised to read as 
follows:

§ 668.8 Eligible program.
(a) General. An eligible program is an 

educational program that—
(1) Is provided by a participating 

institution; and
(2) Satisfies the other relevant 

requirements contained in this section.
(b) Definitions. For purposes of this 

section—
(1) The Secretary considers the 

“equivalent of an associate degree” to 
be—

(1) An associate degree; or
(ii) The successful completion of at 

least a two-year program that is 
acceptable for full credit toward a 
bachelor’s degree and qualifies a student 
for admission into the third year of a 
bachelor’s degree program;

(2) A week is a consecutive seven-day 
period; and

(3) (i) For an educational program 
using a semester, trimester, or quarter 
system or an educational program using 
clock hours, the Secretary considers a 
week of instruction to be any week in 
which at least one day of regularly 
scheduled instruction, examinations, or 
preparation for examinations occurs; or

(ii) For an educational program using 
credit hours but not using a seirjester, 
trimester, or quarter system, the 
Secretary considers a week of 
instruction to be any week in which at 
least 5 days of regularly scheduled 
instruction, examinations, or 
preparation for examinations occurs; 
and

(4) Instruction does not include 
periods of orientation, counseling, 
vacation, or other activity not related to 
class preparation or examinations.

(c) Institution o f  higher education. An 
eligible program provided by an 
institution of higher education must—

(1) Lead to an associate, bachelor’s, 
professional, or graduate degree;

(2) Be at least a two-academic-year 
program that is acceptable for full credit 
toward a bachelor’s degree; or

(3) Be at least a one-academic-year 
training program that leads to a 
certificate, degree, or other recognized
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educational credential and that prepares 
a student for gainful employment in a 
recognized occupation.

(d) Proprietary institution o f higher 
education and postsecondary vocational 
institution. An eligible program 
provided by a proprietary institution of 
higher education or postsecondary 
vocational institution—

(1) (i) Must require a minimum of 15 
weeks of instruction, beginning on the 
first day of classes and ending on the 
last day of classes or examinations;

(ii) Must be at least 600 clock hours,
16 semester or trimester hours, or 24 
quarter hours;

(iii) Must provide undergraduate 
training that prepares a student for 
gainful employment in a recognized 
occupation; and

(iv) May admit as regular students 
persons who have not completed the 
equivalent of an associate degree;

(2) Must—
(i) Require a minimum of 10 weeks of 

instruction, beginning on the first day of 
classes and ending on the last day of 
classes or examinations;

(ii) Be at least 300 clock hours, 8
semester or trimester hours, or 12 
quarter hours; f

(iii) Provide training that prepares a 
student for gainful employment in a 
recognized occupation; and

(iv) (A) Be a graduate or professional 
program; or

(B) Admit as regular students only 
persons who have completed the 
equivalent of an associate degree; or

(3) For purposes of the Federal 
Stafford Loan, Federal PLUS, and 
Federal SLS programs only, must—

(i) Require a minimum of 10 weeks of 
instruction, beginning on the first day of 
classes and ending on the last day of 
classes or examinations;

(ii) Be at least 300 clock hours but less 
than 600 clock hours;

(iii) Provide undergraduate training 
that prepares a student for gainful 
employment in a recognized 
occupation;

(iv) Admit as regular students some 
persons who have not completed the 
equivalent of an associate degree; and

(v) Satisfy the requirements of 
paragraph (e) of this section.

(e) Q ualitative factors. (1) An 
educational program that satisfies the 
requirements of paragraphs (d)(3)(i) 
through (iv) of this section qualifies as 
an eligible program only if—

(i) The program has a substantiated 
completion rate of at least 70 percent, as 
calculated under paragraph (f) of this 
section;

(ii) The program has a substantiated 
placement rate of at least 70 percent, as 
calculated under paragraph (g) of this 
section;

(iii) The number of clock hours 
provided in the program does not 
exceed by more than 50 percent the 
minimum number of clock hours 
required for training in the recognized 
occupation for which the program 
prepares students, as established by the 
State in which the program is offered, if 
the State has established such a 
requirement, or as established by any 
Federal agency; and

(iv) The program has been in 
existence for at least one year. The 
Secretary considers an educational 
program to have been in existence for at 
least one year only if an institution has 
been legally authorized to provide, and 
has continuously provided, the program 
during the 12 months (except for normal 
vacation periods and, at the discretion 
of the Secretary, periods when the 
institution closes due to a natural 
disaster that directly affects the 
institution or the institution’s students) 
preceding the date on which the 
institution applied for eligibility for that 
program.

(2) An institution shall substantiate 
the calculation of its completion and 
placement rates by having the certified 
public accountant who prepares its 
audit report required under § 668.23 
report on the institution’s calculation 
based on performing an attestation 
engagement in accordance with the 
Statements on Standards for Attestation 
Engagements of the American Institute 
of Certified Public Accountants 
(AICPA)

(f) Calculation o f  com pletion rate. An 
institution shall calculate its completion 
rate for an educational program for any 
award year as follows:

(1) Determine the number of regular 
students who were enrolled in the 
program during the award year.

(2) Subtract from the number of 
students determined under paragraph
(f)(1) of this section, the number of 
regular students who, during that award 
year, withdrew from, dropped out of, or 
were expelled from the program and 
were entitled to and actually received, 
in a timely manner in accordance with
§ 668.22(i)(2), a refund of 100 percent of 
their tuition and fees (less any permitted 
administrative fee) under the 
institution’s refund policy.

(3) Subtract from the total obtained 
under paragraph (f)(2) of this section the 
number of students who were enrolled 
in the program at the end of that award 
year.

(4) Determine the number of regular 
students who, during that award year, 
received within 150 percent of the 
published length of the educational 
program the degree, certificate, or other 
recognized educational credential

awarded for successfully completing the 
program.

(5) Divide the number determined 
under paragraph (f)(4) of this section by 
the total obtained under paragraph (f)(3) 
of this section.

(g) Calculation o f placem ent rate. (1) 
An institution shall calculate its 
placement rate for an educational 
program for any award year as follows:

(1) Determine the number of students 
who, during the award year, received 
the degree, certificate, or other 
recognized educational credential 
awarded for successfully completing the 
program.

(ii) Of the total obtained under 
paragraph (g)(l)(i) of this section, 
determine the number of students who, 
within 180 days of the day they received 
their degree, certificate, or other 
recognized educational credential, 
obtained gainful employment in the 
recognized occupation for which they 
were trained or in a related comparable 
recognized occupation and, on the date 
of this calculation, are employed, or 
have been employed, for at least 13. 
weeks following receipt of the 
credential from the institution.

(iii) Divide the number of students 
determined under paragraph (g)(l)(ii) of 
this section by the total obtained under 
paragraph (g)(l)(i) of this section.

(2) An institution shall document that 
each student described in paragraph
(g)(1)(H) of this section obtained gainful 
employment in the recognized 
occupation for which he or she was 
trained or in a related comparable 
recognized occupation. Examples of 
satisfactory documentation of a 
student’s gainful employment include, 
but are not limited to—

(i) A written statement from the 
student’s employer;

(ii) Signed copies of State or Federal 
income tax forms; and

(iii) Written evidence of payments of 
Social Security taxes.

(h) Eligibility fo r  Federal Pell Grant 
and FSEOG programs. In addition to 
satisfying other relevant provisions of 
this section, an educational program 
qualifies as an eligible program for 
purposes of the Federal Pell Grant or 
FSEOG Program only if the educational 
program is an undergraduate program.

(i) Flight training. In addition to 
satisfying other relevant provisions of 
this section, for a program of flight 
training to be an eligible program, it 
must have a current valid certification 
from the Federal Aviation 
Administration.

(j) English as a second language (ESL).
(1) In addition to satisfying the relevant 
provisions of this section, an 
educational program that consists solely
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of instruction in ESL qualifies as an 
eligible program if—

(1) The institution admits to the 
program only students who the 
institution determines need the ESL 
instruction to use already existing 
knowledge, training, or skills; and

(ii) The program leads to a degree, 
certificate, or other recognized 
educational credential.

(2) An institution shall test each 
student at the end of the educational 
program to substantiate that the student 
has attained adequate proficiency in 
written and spoken English to use 
already existing knowledge, training, or 
skills. The institution shall identify the 
test or tests given to the students and 
the basis for the judgment that the 
student has attained the adequate 
proficiency.

(3) An institution shall document its 
determination that ESL instruction is 
necessary to enable each student 
enrolled in its ESL program to use 
already existing knowledge, training, or 
skills with regard to the students that it 
admits to its ESL program under 
paragraph (j)(l)(i) of this section.

(4) An ESL program that qualifies as 
an eligible program under this 
paragraph is eligible for purposes of the 
Federal Pell Grant Program only.

(k) Undergraduate educational 
program in credit hours. If an institution 
offers an undergraduate educational 
program in credit hours, the institution 
must use the formula contained in 
paragraph (1) of this section to 
determine whether that program 
satisfies the requirements contained in 
paragraph (c)(3) or (d) of this section, 
and the number of credit hours in that 
educational program for purposes of the 
Title IV, HEA programs, unless—

(l) The program is at least two 
academic years in length and provides 
an associate degree, a bachelor’s degree, 
or a professional degree; or

(2) Each course within the program is 
acceptable for full credit toward that 
institution’s associate degree, bachelor’s 
degree, or professional degree, provided 
that the institution’s degree requires at 
least two academic years of study.

(1) Formula. For purposes of 
determining whether a program 
described in paragraph (k) of this 
section satisfies the requirements 
contained in paragraph (c)(3) or (d) of 
this section, and the number of credit 
hours in that educational program with 
regard to the Title IV, HEA programs—

(1) A semester hour must include at 
least 30 clock hours of instruction;

(2) A trimester hour must include at 
least 30 clock hours of instruction; and

(3) A quarter hour must include at 
least 20 hours of instruction.
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(Authority: 20 U.S.C. 1070a, 1070b, 1070c- 
1070C -2,1 0 8 5 .1087aa-1087hh, 1088,1091, 
and 1141; 42 U.S.C. 2753)

6. Section 668.9 is revised to read as 
follows:

§ 668.9 Relationship between clock hours 
and semester, trimester, or quarter hours in 
calculating Title IV, HEA program 
assistance.

In determining the amount of Title IV, 
HEA program assistance that a student 
who is enrolled in a program described 
in § 668.8(k) is eligible to receive, the 
institution shall apply the formula 
contained in § 668.8(1) to determine the 
number of semester, trimester, or 
quarter hours in that program, if the 
institution measures academic progress 
in that program in semester, trimester, 
or quarter hours.
(Authority: 20 U.S.C. 108 2 ,1 0 8 5 ,1 0 8 8 ,1 0 9 1 , 
1141)

7. Section 668.11 is revised to read as 
follows:

§668.11 Scope.
(a) This subpart establishes standards 

that an institution must meet in order to 
participate in any Title IV, HEA 
program.

(b) Noncompliance with these 
standards by an institution already 
participating in any Title IV, HEA 
program or with applicable standards in 
this subpart by a third-party servicer 
that contracts with the institution may 
subject the institution or servicer, or 
both, to proceedings under subpart G of 
this part. These proceedings may lead to 
any of the following actions:

(1) An emergency action.
(2) The imposition of a fine.
(3) The limitation, suspension, or 

termination of the participation of the 
institution in a Title IV, HEA program.

(4) The limitation, suspension, or 
termination of the eligibility of the 
servicer to contract with any institution 
to administer any aspect of the 
institution’s participation in a Title IV, 
HEA program.
(Authority: 20 U.S.C. 1094)

§§668.12-668.16 [Redesignated as 
§§668.14-668.18]

8. Sections 668.12 through 668.16 are 
redesignated as §§668.14 through 
668.18, respectively.

9. A new § 668.12 is added to read as 
follows:

§ 668.12 Application procedures.
(a) A pplications fo r  in itial 

participation. An institution that wishes 
to participate in a Title IV, HEA 
program must first apply to the 
Secretary for a certification that the
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institution meets the standards in this 
subpart.

(b) A pplications fo r  continued 
participation. A participating institution 
must apply to the Secretary for a 
certification that the institution 
continues to meet the standards in this 
subpart upon the request of the 
Secretary or if the institution wishes 
to

il) Continue to participate in a Title
IV, HEA program beyond the scheduled 
expiration of the institution’s current 
period of participation in the program;

(2) Include in the institution’s 
participation in a Title IV, HEA 
program—

(i) A branch campus that is not 
currently included in the institution’s 
participation in the program; or

(ii) Another location mat is not 
currently included in the institution’s 
participation in the program, if—

(A) That location offers 100 percent of 
an educational program; or

(B) The Secretary requires the 
institution to apply for certification 
under paragraph (c) of this section;

(3) Reestablish participation in a Title 
IV, HEA program following a change in 
ownership that results in a change in 
control according to the provisions of 34 
CFR part 600.

(c) N otification and application  
requirem ents fo r  additional locations.
(1) A participating institution must 
notify the Secretary, in writing, if the 
institution wishes to—

(1) Include in its participation in a 
Title IV, HEA program a location that is 
not currently included in the 
institution’s participation in the 
program and that offers at least 50 
percent, but less than 100 percent, of an 
educational program; or

(ii) Continue to include in its 
participation in a Title IV, HEA program 
a location that—

(A) Offers at least 50 percent, but less 
than 100 percent, of an educational 
program; and

(B) Has changed its name, location, or 
address.

(2) The Secretary considers the 
submission of the required notification 
under 34 CFR 600.30 with respect to 
that location to satisfy the notification 
requirement of this paragraph.

(3) The Secretary may require the 
institution to apply for a certification 
that the institution continues to meet 
the requirements of this subpart.

(d) N otification and application  
requirem ents fo r  changes in nam e, 
location, or address. (1) A participating 
institution must notify the Secretary, in 
writing, if the institution wishes to 
continue to participate in a Title IV,
HEA program following a change in



22424 Federal Register /  Vol. 59, No. 8 2  /  Friday, April 29» 1994 /  Rules, and Regulations

name, location, or address of the 
institution or continue to include in the 
institution's participation—

(1) A branch campus that has changed 
its name, Ideation, or address; or

(ii) Another location that has changed 
its name, location, or address if that 
location offers 100 percent of an 
educational program.

(2) The Secretary considers the 
submission of the required notification 
under 34 CFR 600.30 with respect to 
that location to satisfy the notification 
requirement of this paragraph.

(e) R equired form s an d  inform ation.
An institutif») that applies for 
participation under paragraph (a) or (b) 
of this section must—

(11 Apply on the form prescribed by 
the Secretary; and

(2) Provides!! the information and 
documentation requested by the 
Secretary to certify that the institution 
meets the standards of this subpart.
(Authority: 20  LLS.C. 1099e)

10. A new §668.13 is added to read 
as follows:
§668.13 Certification procedures.

(a) Requirem ents fo r  certification . The 
Secretary certifies that an institution 
meets the standards of this subpart only 
if—

(1) The institution is an eligible 
institution;

(2) The institution meets the 
standards of this subpart;

(3) Each branch campus to be 
included in the institution’s 
participation meets the applicable 
standards of this subpart; and

(4) (i) Except as provided In paragraph
(a)(4)(ii) of this section, in the case of an 
institution seeking to participate for the 
first time in the Federal Pell Grant 
Program, the campus-based programs, 
the FDSL Program, or the Federal 
Stafford Loan, Federal SLS, or Federal 
PLUS Program, the institution requires 
the following individuals to complete 
Title IV, HEA program training provided 
or approved by the Secretary:

(A) The individual designated by the 
institution under § 666.16(b)(1).

(B) (1) In the case of a for-profit 
institution, the chief administrator of 
the institution; or

[2) In the case of an institution other 
than a for-profit institution, the chief 
administrator of the institution, or 
another administrative official of the 
institution designated by the chief 
administrate».

(ii) If either one of the two individuals 
who is otherwise required to complete 
training under paragraph (aHiJOlofthis 
section has previously completed Title 
IV, HEA program training provided or

approved by the Secretary, the 
institution may elect to request an cut- 
site Title IV, HEA program certification 
review by the Secretary instead of 
requiring that individual to complete 
again the Title IV, HEA program training 
provided or approved by the Secretary.

(iii) An institution may not begin 
participation in the applicable Title IV, 
HEA program or programs—

(A) In the case of an institution that 
requires individuals to complete 
training in accordance with paragraph
(a)(4)(i) of this section, until the: 
individuals complete the required 
training; or

(B) In the case of an institution that 
requests an on-site review in accordance 
with paragraph (a)(4Kii) of this section, 
until the Secretary conducts the review 
and notifies the institution that it is in 
compliance with Title IV, HEA program 
requirements.

(b) Period o f  participation. (1) If the 
Secretary certifies that an institution 
meets the standards of this subpart, the 
Secretary also specifies the period for 
which the institution may participate in 
a Title FV, HEA program. An 
institution 's period of partici pation 
expires four years after the date that the 
Secretary certifies that the institution 
meets the standards of this subpart, 
except that the Secretary may specify a 
shorter period.

(2) Provided that an institution has 
submitted an application for a renewal 
of certification that is materially 
complete at least 90 days prior to the 
expiration of its current period of 
participation, the institution’s existing 
certification will be extended on a 
month to month basis following the 
expiration of the institution’s period of 
participation until the end of the month 
in which the Secretary issues a decision 
on the application for recertification.

(c) Provisional certification , ft) The 
Secretary may provisionally certify an 
institution if-~

(i) The institution seeks initial 
participation in a Title IV, HEA 
program;

(ii) The institution is an eligible 
institution that has undergone a change 
in ownership that results in a change in 
control according to the provisions of 34 
CFR part 606;

(iii) The institution is a participating 
institution—

(A) That is applying for a certification 
that the institution meets the standards 
of this subpart;

(B) That the Secretary determines has 
jeopardized its ability to perform its 
financial responsibilities by not meeting 
the factors of financial responsibility 
under § 668.15 or the standards of

administrative capability under 
§ 668.16; and

(C) Whose participation has been 
limited or suspended under subpart G of 
this part, or voluntarily enters into 
provisional certification;

(iv) The institution seeks a renewal of 
participation in a Title IV, HEA program 
after the expiration of a prior period of 
participation in that program; or

(v) Tne institution is a participating 
institution that was accredited or 
preaccredited by a nationally recognized 
accrediting agency on the day before the 
Secretary withdrew the Secretary’s 
recognition of that agency according to 
the provisions contained in 34 CFR part 
603.

(2) If the Secretary provisionally 
certifies an institution, the Secretary 
also specifies the period for which the 
institution may participate in a Title IV. 
HEA program- Except as provided in 
paragraphs (cj (3) and (4) of this section, 
a provisionally certified institution’s 
period of participation expires—

(i) Not later than the erva of the first 
complete award year following the date 
on which the Secretary provisionally 
certified the institution under paragraph
(c)Cl)(i) of this sèctiou;

(ii) Not later than the end of the third 
complete award year following the date 
on which the Secretary provisionally 
certified the institution under paragraph
(c)(l)(,fi)„ (iii), Civ), or (v) or (e)(2) of this 
section; and

(iii) If the Secretary provisionally 
certified the institution under paragraph
(c)(l)(vi) of this section, not later than 
18 months after the date that the 
Secretary withdrew récognition from the 
institution’s nationally recognized 
accrediting agency.

(3) Notwithstanding the maximum 
periods of participation provided for in 
paragraph (c)(2) of this section, if the 
Secretary provisionally certifies an 
institution, the Secretary may specify a 
shorter period of participation for that 
institution.

(4) For the purposes of this secti on, 
“provisional certification’* means that 
the Secretary certifies thàt an institution 
has demonstrated to the Secretary's 
satisfaction that the institution—

(i) Is capable of meeting the standards 
of this subpart within a specified 
period; and

(ii) Is able to meet the institution's 
responsibilities under its program 
participation agreement, including 
compliance with any additional 
conditions specified in the institution's 
program participation agreement that 
the Secretary requires the institution to 
meet in order for the institution to 
participate under provisional 
certification.
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(d) R equirem ents fo r  provisional 
certification to participate on a lim ited  
basis fo r  institutions that are not 
financially responsible.
Notwithstanding paragraph (c)(1) of this 
section, the Secretary does not 
provisionally certify an institution
that—

(1) Fails to meet the general standards 
of financial responsibility in § 668.15(b) 
or the exceptions to the general 
standards of financial responsibility in 
§ 668.15(d), unless the institution—

(1) Demonstrates to the satisfaction of 
the Secretary that it has sufficient 
financial and administrative resources 
to participate in the Title IV, HEA 
programs under a funding arrangement 
other than the Department of 
Education’s standard advance funding 
arrangement;

(ii) Submits to the Secretary a letter of 
credit in an amount and form acceptable 
to the Secretary equal to not less than
10 percent of the Title IV, HEA'program 
funds received by the institution during 
the last complete award year for which 
figures are available; and

(iii) Demonstrates that, during the 
preceding two award years, it has met 
all of its financial obligations and was 
current on its debt payments in 
accordance with the provisions in
§ 668.15(b) (3) and (4); or

(2) Is not financially responsible 
under § 668.15(c)(2), or is required, and 
has been required at least one other time 
during the five-year period preceding 
the Secretary’s decision, to certify the 
institution provisionally, to comply 
with paragraph (d)(1) of this section, 
unless—

(i) The institution, or one or more 
persons or entities that the Secretary 
determines under the provisions of 
§668.15 exercise substantial control 
over the institution, or both, submit to 
the Secretary financial guarantees in an 
amount determined by the Secretary to 
be sufficient to satisfy the institution’s 
potential liabilities arising from the 
institution’s participation in the Title 
IV, HEA programs; and

(ii) One or more persons or entities 
that the Secretary determines under the 
provisions of § 668.15 exercise 
substantial control over the institution 
agree to be jointly or severally liable for 
any liabilities arising from the 
institution’s participation in the Title 
IV, HEA programs and civil and 
criminal monetary penalties authorized 
under Title |V of the HEA.

(e) C o n seq uences fo r  an institution  
whose State does h o t participate in the  
State Postsecondary Review  program . 
Notwithstanding any other provision of 
this section, if an institution or branch 
campus of the institution is in a State
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that does not participate in the State 
Postsecondary Review Program (34 CFR 
part 667), the Secretary, with regard to 
any particular Title IV, HEA program—

(1) Does not certify that the institution 
or branch campus, as applicable meets 
the standards of this subpart; and

(2) May provisionally certify the 
institution or branch campus, as 
applicable, unless—

(1) The institution or branch campus, 
as applicable, seeks initial participation 
in that program; or

(ii) The institution has undergone a 
change of ownership that results in a 
change of control, as determined under 
34 CFR 600.31.

(f) Revocation o f provisional 
certification. (1) If, before the expiration 
of a provisionally certified institution’s 
period of participation in a Title IV,
HEA program, the Secretary determines 
that the institution is unable to meet its 
responsibilities under its program 
participation agreement, the Secretary 
may revoke the institution’s provisional 
certification for participation in that 
program.

(2) (i) If the Secretary revokes the 
provisional certification of an 
institution under paragraph (f)(1) of this 
section, the Secretary sends the 
institution a notice by certified mail, 
return receipt requested. The Secretary 
also may transmit the notice by other, 
more expeditious means, if practical.

(ii) The revocation takes effect on the 
date that the Secretary mails the notice 
to the institution.

(iii) The notice states the basis for the 
revocation, the consequences of the 
revocation to the institution, and that 
the institution may request the Secretary 
to reconsider the revocation. The 
consequences of a revocation are 
described in § 668.26.

(3) (i) An institution may request 
reconsideration of a revocation under 
this section by submitting to the 
Secretary, within 20 days of the 
institution’s receipt of the Secretary’s 
notice, written evidence that the 
revocation is unwarranted. The 
institution must file the request with the 
Secretary by hand-delivery, mail, or 
facsimile transmission.

(ii) The filing date of the request is the 
date on which the request is—

(A) Hand-delivered;
(B) Mailed; or
(C) Sent by facsimile transmission.
(iii) Documents filed by facsimile 

transmission must be transmitted to the 
Secretary in accordance with 
instructions provided by the Secretary 
in the notice of revocation. An 
institution filing by facsimile 
transmission is responsible for 
confirming that a complete and legible

copy of the document was received by 
the Secretary.

(iv) The Secretary discourages the use 
of facsimile transmission for documents 
longer than five pages.

(4) (i) The designated department 
official making the decision concerning 
an institution’s request for 
reconsideration of a revocation is 
different from, and not subject to 
supervision by, the official who 
initiated the revocation of the 
institution’s provisional certification. 
The deciding official promptly 
considers an institution’s request for 
reconsideration of a revocation and 
notifies the institution, by certified mail, 
return receipt requested, of the final 
decision. The Secretary also may 
transmit the notice by other, more 
expeditious means, if practical.

(ii) If the Secretary determines that 
the revocation is warranted, the 
Secretary’s notice informs the 
institution that the institution may 
apply for reinstatement of participation 
only after the later of the expiration of—

(A) Eighteen months after the effective 
date of the revocation; or

(B) A debarment or suspension of the 
institution under Executive Order (E.O.) 
12549 (3 CFR, 1986 comp., p. 189) or 
the Federal Acquisition Regulations, 48 
CFR part 9, subpart 9.4.

(iii) If the Secretary determines that 
the revocation of the institution’s 
provisional certification is unwarranted, 
the Secretary’s notice informs the 
institution that the institution’s 
provisional certification is reinstated, 
effective on the date that the Secretary’s 
original revocation notice was mailed, 
for a specified period of time.

(5) (i) The mailing date of a notice of 
revocation or a request for 
reconsideration of a revocation is the 
date evidenced on the original receipt of 
mailing from the U.S. Postal Service.

(ii) The date on which a request for 
reconsideration of a revocation is 
submitted is—

(A) If the request was sent by a 
delivery service other than the U.S. 
Postal Service, the date evidenced on 
the original receipt by that service; and

(B) If the request was sent by facsimile 
transmission, the date that the 
document is recorded as received by 
facsimile equipment that receives the 
transmission.
(Authority: 20 U.S.C. 1099c and E.O. 12549 
(3 CFR, 1989 Comp., p. 189) and E .0 .12689 
(3 CFR, 1989 Comp., p. 235))

11. Newly redesignated §668.14 is 
revised to read as follows:

§ 668.14 Program participation agreement
(a)(1) An institution may participate 

in any Title IV, HEA program, other
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than the SSIG and NEISP programs, 
only if the institution enters into a 
written program participation agreement 
with the Secretary, on a form approved 
by the Secretary. A program 
participation agreement conditions the 
initial and continued participation of an 
eligible institution in any Title IV, HEA 
program upon compliance with the 
provisions of this part, the individual 
program regulations, and any additional 
conditions specified in the program , 
participation agreement that the 
Secretary requires the institution to 
meet.

(2) An institution’s program 
participation agreement applies to each 
branch campus and other location of the 
institution that meets the applicable 
requirements of this part unless 
otherwise specified by the Secretary.

(b) By entering into a program 
participation agreement, an institution 
agrees that—

(1) It will comply with all statutory 
provisions of or applicable to Title IV of 
the HEA, all applicable regulatory 
provisions prescribed under that 
statutory authority, and all applicable 
special arrangements, agreements, and 
limitations entered into under the 
authority of statutes applicable to Title 
IV of the HEA, including the 
requirement that the institution will use 
funds it receives under any Title IV,
HEA program and any interest or other 
earnings thereon, solely for the purposes 
specified in and in accordance with that 
program;

(21 As a fiduciary responsible for 
administering Federal funds, if the 
institution is permitted to request funds 
under a Title IV, HEA program advance 
payment method, the Institution will 
time its requests for funds under the 
program to meet the institution's 
immediate Title IV, HEA program 
needs;

(3} It will not request front or charge 
any student a fee for processing or 
handling any application, form, or data 
required to determine a student’s 
eligibility for, and amount of, Title IV, 
HEA program assistance;

(4) It will establish and maintain such 
administrative and fiscal procedures 
and records as may be necessary to 
ensure proper and efficient 
administration of funds received from 
the Secretary or from students under the 
Title IV, HEA programs, together with 
assurances that the institution will 
provide, upon request and in a timely 
manner, information relating to the 
administrative capability and financial 
responsibility of the institution to

il) The Secretary;
(ii) Tbe State postsecondary review 

entity désignât«! under 34 CFR part 667

for the State or States in which the 
institution or any of the institution’s 
branch campuses or other locations are 
located if the institution was referred by 
the Secretary under 34 CFR 667.5;

(iii) A guaranty agency, as defined in 
34 CFR part 682, that guarantees loans 
made under the Federal Stafford Loan, 
Federal PLUS, and Federal SLS 
programs for attendance at the 
institution or any of the institution’s 
branch campuses or other locations;

(iv) The nationally recognized 
accrediting agency that accredits or 
preaccredits the institution or any of the 
institution’s branch campuses, other 
locations, or educational programs;

(v) The State agency that legally 
authorizes the institution and any 
branch campus or other location of the 
institution to provide postsecondary 
education; and

(vi) In the case of a  public 
postsecondary vocational educational 
institution that is approved by a State 
agency recognized for the approval of 
public postsecondary vocational 
education, that State agency;

(5) It will comply with the provisions 
of § 668.15 relating to factors of 
financial responsibility;

(6) It will comply with the provisions 
of § 668.16 relating to standards of 
administrative capability;

(7) It will submit reports to the 
Secretary and; in the case of an 
institution participating in the Federal 
Stafford Loan, Federal PLUS, Federal 
SLS, or the Federal Perkins Loan 
Program, to holders of loans made to the 
institution’s students under that 
program at such times and containing 
such information as the Secretary may 
reasonably require to carry out the 
purpose erf the Title IV, HEA programs;

(8) It will not provide any statement 
to any student or certification to any 
lender under the Federal Stafford Loan, 
Federal PLUS, or Federal SLS Program 
that qualifies the student for a loan or 
loans in excess of the amount that the 
student is eligible to borrow in 
accordance with sections 425(a), 
428(a)(2), 428(b)(1) (A) and (B), and 
428H of the HEA;

(9) It will comply with the 
requirements of subpart D of this part 
concerning institutional and financial 
assistance information for students and 
prospective students;

(10) In the ease of an institution that 
advertises job placement rates as a 
means of attracting students to enroll in 
the institution, it will make available to 
prospective students, at or before the 
time that those students apply for 
enrollment—

(i) The most recent available data 
concerning employment statistics,

graduation statistics, and any-other 
information necessary to substantiate 
the truthfulness of the advertisements; 
and

(ii) Relevant State licensing 
requirements of the State in which the 
institution is located for any job for 
which an educational program offered 
by the institution is designed to prepare 
those prospective students;

(11) In tne case of an institution 
participating in the Federal Stafford 
Loan, Federal PLUS, or Federal SLS 
Program, the institution will inform all 
eligible borrowers, as defined in 34 CFR 
part 682, enrolled in the institution 
about the availability and eligibility of 
those borrowers for State grant 
assistance from the State in which the 
institution is located, and will inform 
borrowers from another State of the 
source for further information 
concerning State grant assistance from 
that State;

(12) R will provide the certifications 
described in paragraph (e) of this 
section;

(13) In the case of an institution 
whose students receive financial 
assistance pursuant to section 484(d) of 
the HEA, the institution will make 
available to those students a program 
proven successful in assisting students 
in obtaining the recognized equivalent 
of a high school diploma;

(14) It will not deny any form of 
Federal financial aid to any eligible 
student solely on the grounds that the 
student is participating in a program of 
study abroad approved for credit by the 
institution;

(15) In the case of an institution 
seeking to participate for the first time 
in the Federal Stafford Loan, Federal 
PLUS, and Federal SLS programs, the 
institution has included a default 
management plan as part of its 
application under § 668.12 for 
participation in those programs and will 
use the plan for at least two years from 
the date of that application. The 
Secretary considers the requirements of 
this paragraph to be satisfied by a 
default management plan developed in 
accordance with the default reduction 
measures described in appendix D to 
this part;

(16) In the case of an institution that 
changes ownership that results in a 
change of control, or that changes its 
status as a main campus, branch 
campus, or an additional location, the 
institution will, to participate in the 
Federal Stafford Loan, Federal PLUS, 
and Federal SLS programs, develop a 
default management plan for approval 
by the Secretary and implement the 
plan for at least two years after the 
change in control or status. The
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Secretary considers the requirements of 
this paragraph to be satisfied by a 
default management plan developed in 
accordance with the default reduction 
measures described in appendix D to 
this part;

(17) The Secretary, guaranty agencies 
and lenders as defined in 34 CFR part 
682, nationally recognized accrediting 
agencies, the Secretary of Veterans 
Affairs, State postsecondary review 
entities designated under 34 CFR part 
667, State agencies recognized under 34 
CFR part 603 for the approval of public 
postsecondary vocational education, 
and State agencies that legally authorize 
institutions and branch campuses or 
other locations of institutions to provide 
postsecondary education, have the 
authority to share with each other any 
information pertaining to the 
institution’s eligibility for or 
participation in the Title IV, HEA 
programs or any information on fraud 
and abuse;

(18) It will not knowingly—
(i) Employ in a capacity that involves 

the administration of the Title IV, HEA 
programs or the receipt of funds under 
those programs, an individual who has 
been convicted of, or has pled n o b  
contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal, State, or local 
government funds, or has been 
administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving Federal, State, or local 
government funds;

(ii) Contract with an institution or 
third-party servicer that has been 
terminated under section 432 of the
HEA for a reason involving the 
acquisition, use, or expenditure of 
Federal, State, or local government 
funds, or that has been administratively 
or judicially determined to have 
committed fraud or any other material 
violation of law involving Federal,
State, or local government funds; or 

(iii) Contract with or employ any 
individual, agency, or organization that 
has been, or whose officers or
employees have been—

(A) Convicted of, or pled nolo 
contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal, State, or local
government funds; or 

(B) Administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving Federal, State, or local 
government funds;

(19) It will complete, in a timely 
manner and to the satisfaction of the 
Secretary, surveys conducted as a part 
of the Integrated Postsecondary

Education Data System (IPEDSfor any 
other Federal collection! effort, as 
designated by the Secretary, regarding 
data on postsecondary institutions;

(20) In the case of an institution that 
offers athletically related student aid, it 
will comply with the provisions of 
paragraph (d) of this section;

(21) It will not impose any penalty, 
including, but not limited to, the 
assessment of late fees, the denial of 
access to classes, libraries, or other 
institutional facilities, or the 
requirement that the student borrow 
additional funds for which interest or 
other charges are assessed, on any 
student because of the student's 
inability to meet his or her financial 
obligations to the institution as a result 
of the delayed disbursement of the 
proceeds of a Title IV, HEA program 
loan due to compliance with statutory 
and regulatory requirements of or 
applicable to the Title IV, HEA 
programs, or delays attributable to the 
institution;

(22) It will not provide, nor contract 
with any entity that provides, any 
commission, bonus, or other incentive 
payment based directly or indirectly on 
success in securing enrollments or 
financial aid to any persons or entities 
engaged in any student recruiting or 
admission activities or in making 
decisions regarding the awarding of 
student financial assistance, except that 
this requirement shall not apply to the 
recruitment of foreign students residing 
in foreign countries who are not eligible 
to receive Federal student assistance. 
This provision does not apply to the 
giving of token gifts to students or 
alumni for referring students for 
admission to the institution as long as: 
The gift is not in the form of money, 
check, or money order; no more than 
one such gift is given to any student or 
alumnus; and the gift has a value of not 
more than $25;

(23) It will meet the requirements 
established pursuant to part H of Title 
IV of the HEA by the Secretary, State 
postsecondary review entities 
designated under 34 CFR part 667, and 
nationally recognized accrediting 
agencies;

(24) It will comply with the 
institutional refund policy established 
in § 668.22;

(25) It is liable for all—
(i) Improperly spent or unspent funds 

received under the Title IV, HEA 
programs, including any funds 
administered by a third-party servicer; 
and

(ii) Refunds that the institution or its 
servicer may be required to make; and

(26) If the stated objectives of an 
educational program of the institution

/ Rules and Regulations

are to prepare a student for gainful 
employment in a recognized 
occupation, the institution will—

(i) Demonstrate a reasonable 
relationship between the length of the 
program and entry level requirements 
for the recognized occupation for which 
the program prepares the student. The 
Secretary considers the relationship to 
be reasonable if the number of clock 
hours provided in the program does not 
exceed by more than 50 percent the 
minimum number of clock hours 
required for training in the recognized 
occupation for which the program 
prepares the student, as established by 
the State in which the program is 
offered, if the State has established such 
a requirement, or as established by any 
Federal agency; and

(ii) Establish the need for the training 
for the student to obtain employment in 
the recognized occupation for which the 
program prepares the student.

(c) In order to participate in any Title 
IV, HEA program (other than the SSIG 
and NEISP programs), the institution 
must certify that it—

(1) Has in operation a drug abuse 
prevention program that the institution 
has determined to be accessible to any 
officer, employee, or student at the 
institution; and

(2) (i) Has established a campus 
security policy in accordance with 
section 485(f) of the HEA; and

(ii) Has complied with the disclosure 
requirements of § 668.47 as required by 
section 485(f) of the HEA.

(d) In order to participate in any Title 
IV, HEA program (other than the SSIG 
and NEISP programs), an institution that 
offers athletically related student aid 
must—

(1) Cause an annual compilation, 
independently audited not less often 
than every 3 years, to be prepared 
within 6 months after the end of the 
institution’s fiscal year, of—

(i) The revenues derived by the 
institution from the institution’s 
intercollegiate athletics activities, 
according to the following categories:

(A) Total revenues.
(B) Revenues from football.
(C) Revenues from men’s basketball.
(D) Revenues from women’s 

basketball.
(E) Revenues from all other men's 

sports combined.
(F) Revenues from all other women’s 

sports combined;
(ii) Expenses made by the institution 

for the institution’s intercollegiate 
athletics activities, according to the 
following categories:

(A) Total expenses.
(B) Expenses attributable to football.
(C) Expenses attributable to men’s 

basketball.
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(D) Expenses attributable to women’s 
basketball.

(E) Expenses attributable to all other 
men’s sports combined.

(F) Expenses attributable tô all other 
women’s sports combined; and

(iii) The total revenues and operating 
expenses of the institution; and

(2) Make the compilation and, where 
allowable by State law, the results of the 
audits required by paragraph (d)(1) of 
this section available for inspection by 
the Secretary and the public.

(e) For the purposes of paragraph (d) 
of this section—

(1) Revenues from intercollegiate 
athletics activities allocable to a sport 
shall include without limitation gate 
receipts, broadcast revenues and other 
conference distributions, appearance 
guarantees and options, concessions, 
and advertising;

(2) Revenues such as student 
activities fees, alumni contributions, 
and investment interest income that are 
not allocable to a sport shall be included 
in the calculation of total revenues only;

(3) Expenses for intercollegiate 
athletics activities allocable to a sport 
shall include without limitation grants- 
in-aid, salaries, travel, equipment, and 
supplies; and

(4) Expenses such as general and 
administrative overhead that are not 
allocable to a sport shall be included in 
the calculation of total expenses only.

(f) (1) A program participation 
agreement becomes effective on the date 
that the Secretary signs the agreement.

(2) A new program participation 
agreement supersedes any prior program 
participation agreement between the 
Secretary and the institution.

(g) (1) Except as provided in 
paragraphs (h) and (i) of this section, the 
Secretary terminates a program 
participation agreement through the 
proceedings in subpart G of this part.

(2) An institution may terminate a 
program participation agreement.

(3) If the Secretary or the institution 
terminates a program participation 
agreement under paragraph (g) of this 
section, the Secretary establishes the 
termination date.

(h) An institution’s program 
participation agreement automatically 
expires on the date that—

(1) The institution changes ownership 
that results in a change in control as 
determined by the Secretary under 34 
CFR part 600; or

(2) The institution’s participation 
ends under the provisions of § 668.26(a) 
(1), (2), (4), or (7).

(i) An institution’s program 
participation agreement no longer / 
applies to or covers a location of the 
institution as of the date on which that

location ceases to be a part of the 
participating institution.
(Authority: 20 U.S.C. 1085,1088,1091,1092, 
1094 ,1099a-3,1099c, and 1141)

12. Newly redesignated § 668.15 is 
revised to read as follows:

§ 668.15 Factors of financial responsibility.
(a) General. To begin and to continue 

to participate in any Title IV, HEA 
program, an institution must 
demonstrate to the Secretary that the 
institution is financially responsible 
under the requirements established in 
this section.

(b) General standards o f fin an cial 
responsibility. In general, the Secretary 
considers an institution to be financially 
responsible only if it—

(1) Is providing the services described 
in its official publications and 
statements;

(2) Is providing the administrative 
resources necessary to comply with the 
requirements of this subpart;

(3) Is meeting all of its financial 
obligations, including but not limited 
to——

(i) Refunds that it is required to make; 
and

(ii) Repayments to the Secretary for 
liabilities and debts incurred in 
programs administered by the Secretary;

(4) Is current in its debt payments.
The institution is not considered current 
in its debt payments if—

(i) The institution is in violation of 
any existing loan agreement at its fiscal 
year end, as disclosed in a note to its 
audited financial statement; or

(ii) the institution fails to make a 
payment in accordance with existing 
debt obligations for more than 120 days, 
and at least one creditor has filed suit 
to recover those funds;

(5) (i) Maintains, at all times, a 
minimum cash reserve for the 
repayment of refunds equal to at least 
one quarter of the total dollar amount of 
refunds paid by the institution in the 
previous fiscal year. The cash reserve 
must be maintained in a cash reserve 
fund, consisting of—

(A) A cash deposit in a federally 
insured bank account; or

(B) U.S. Treasury securities backed by 
the full faith and credit of the United 
States of America, having an original 
maturity date of three months or less; 
and

(ii) Provides, in notes to its audited 
financial statement, information 
showing the balance maintained in the 
fund for the institution’s two most 
recently completed fiscal years, the 
institution’s refund expenditures for it’s 
previous completed fiscal year, and any 
accrued refunds at each fiscal year end;

(6) Has not had, as part of the audit 
report for the institution’s most recently 
completed fiscal year—

(i) A statement by the accountant 
expressing substantial doubt about the 
institution’s ability to continue as a 
going concern; or

(ii) A disclaimed or adverse opinion 
by the accountant;

(7) For a for-profit institution—
(i) (A) Demonstrates at the end of its 

latest fiscal year, an acid test ratio of at 
least 1:1. For purposes of this section, 
the acid test ratio shall be calculated by 
adding cash and cash equivalents to 
current accounts receivable and 
dividing the sum by total current 
liabilities. The calculation of the acid 
test ratio shall exclude all unsecured or 
uncollateralized related party 
receivables. Should application of 
paragraph (b)(5) of this section cause a 
portion of the institution’s cash reserves 
to be classified as a noncurrent asset, 
those cash reserves may be included in 
cash equivalents in calculating the 
institution’s acid test ratio;

(B) Has not had operating losses over 
both of its 2 latest fiscal years that result 
in a decrease in tangible net worth in 
excess of 10 percent of the institution’s 
tangible net worth at the beginning of 
the first year of the 2-year period. The 
Secretary may calculate any operating 
loss for an institution by excluding from 
net income: extraordinary gains or 
losses; income or losses from 
discontinued operations; prior period 
adjustment; and, the cumulative effect 
of changes in accounting principle. For 
purposes of this section, the calculation 
of tangible net worth shall exclude all 
assets defined as intangible in 
accordance with generally accepted 
accounting principles; and

(C) Had, for its latest fiscal year, a 
positive tangible net worth. In applying 
this standard, a positive tangible net 
worth occurs when the institution’s 
tangible assets exceed its liabilities. The 
calculation of tangible net worth shall 
exclude all assets classified as 
intangible in accordance with generally 
accepted accounting principles; or

(ii) Demonstrates to the satisfaction of 
the Secretary that it has currently issued 
and outstanding debt obligations that 
are (without insurance, guarantee, or 
credit enhancement) listed at or above 
the second highest rating level of credit 
quality given by a nationally recognized 
statistical rating organization;

(8) For a nonprofit institution—
(i)(A) Prepares a classified statement

of financial position in accordance with 
generally accepted accounting 
principles or provides the required 
information in notes to the audited 
financial statements;
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(B) Demonstrates at the end of its 
latest fiscal year, an acid test ratio of at 
least 1:1. The acid test ratio shall be 
calculated by adding cash and cash 
equivalents to current accounts 
receivable and dividing the sum by total 
current liabilities. The calculation of the 
acid test ratio shall exclude all 
unsecured or uncollateralized related 
party receivables. Should application of 
paragraph (b)(5) of this section cause a 
portion of the institution’s cash reserves 
to be classified as a non-current asset, 
those cash reserves may be included in 
cash equivalents in calculating the 
institution’s acid test ratio;

(C) (2) Has, at the end of its latest fiscal 
year, a positive unrestricted current 
fund balance or positive unrestricted net 
assets. In calculating the unrestricted 
current fund balance or the unrestricted 
net assets for an institution, the 
Secretary may include funds that are 
temporarily restricted in use by the 
institution’s governing body that can be 
transferred to the current unrestricted 
fund or added to net unrestricted assets 
at the discretion of the governing body; 
or

(2) Has not had, an excess of current 
fund expenditures over current fund 
revenues over both of its 2 latest fiscal 
years that results in a decrease 
exceeding 10 percent in either the 
unrestricted current fund balance or the 
unrestricted net assets at the beginning 
of the first year of the 2-year period. TTie 
Secretary may exclude from net changes 
in fund balances for the operating loss 
calculation: Extraordinary gains or 
losses; income or losses from 
discontinued operations; prior period 
adjustment; and-the cumulative effect of 
changes in accounting principle. In 
calculating the institution’s unrestricted 
current fund balance or the unrestricted 
net assets, the Secretary may include 
funds that are temporarily restricted in 
use by the institution’s governing body 
that can be transferred to the current 
unrestricted fund or added to net 
unrestricted assets at the discretion of 
the governing body; or

(ii) Demonstrates to the satisfaction of 
the Secretary that it has currently issued 
and outstanding dg|$ obligations which 
are (without insurance, guarantee, or 
credit enhancement) listed at or above 
the second highest rating level of credit 
quality given by a nationally recognized 
statistical rating organization.

(9) For a public institution—
(i) Has its liabilities backed by the full 

faith and credit of a State, or by an 
equivalent governmental entity;

(ii) Has a positive current unrestricted 
fund balance if reporting under the 
Single Audit Act;

(iii) Has a positive unrestricted 
current fund in the State’s Higher 
Education Fund, as presented in the 
general purpose financial statements;

(iv) Submits to the Secretary, a 
statement from the State Auditor 
General that the institution has, during 
the past year, met all of its financial 
obligations, and that the institution 
continues to have sufficient resources to 
meet all of its financial obligations; or

(v) Demonstrates to the satisfaction of 
the Secretary that it has currently issued 
and outstanding debt obligations which 
are (without insurance, guarantee, or 
credit enhancement) listed at or above 
the second highest rating level of credit 
quality given by a nationally recognized 
statistical rating organization.

(c) Past perform ance o f  an institution 
or persons affiliated  with an institution. 
An institution is not financially 
responsible if—

(1) A person who exercises substantial 
control over the institution or any 
member or members of the person’s 
family alone or together—

(1) (A) Exercises or exercised 
substantial control over another 
institution or a third-party servicer that 
owes a liability for a violation of a Title 
IV, HEA program requirement; or

(B) Owes a liability for a violation of 
a Title IV, HEA program requirement; 
and

(ii) That person, family member, 
institution, or servicer is not making 
payments in accordance with an 
agreement to repay that liability; or

(2) The institution has—
(i) Been limited, suspended, 

terminated, or entered into a settlement 
agreement to resolve a limitation, 
suspension, or termination action 
initiated by the Secretary or a guaranty 
agency (as defined in 34 CFR part 682) 
within the preceding five years;

(ii) Had—
(A) An audit finding, during its two 

most recent audits of its conduct of the 
Title IV, HEA programs, that resulted in 
the institution’s being required to repay 
an amount greater than five percent of 
the funds that the institution received 
under the Title IV, HEA programs for 
any award year covered by the audit; or

(B) A program review finding, during 
its two most recent program reviews, of 
its conduct of the Title IV, HEA 
programs that resulted in the 
institution’s being required to repay an 
amount greater than five percent of the 
funds4hat the institution received under 
the Title IV, HEA programs for any 
award year covered by the program 
review;

(iii) Been cited during the preceding 
five years for failure to submit 
acceptable audit reports required under

this part or individual Title IV, HEA 
program regulations in a timely fashion; 
or

(iv) Failed to resolve satisfactorily any 
compliance problems identified in 
program review or audit reports based 
upon a final decision of the Secretary 
issued pursuant to subpart G or subpart 
H of this part.

(d) Exceptions to the general 
standards o f  fin an cial responsibility. (1) 
An institution is not required to meet 
the standard in paragraph (b)(5) of this 
section if the Secretary determines that 
the institution—

(1) Is located in, and is legally 
authorized to operate within, a State 
that has a tuition recovery fund that is 
acceptable to the Secretary and ensures 
that the institution is able to pay all 
required refunds; and

(ii) Contributes to that tuition 
recovery fund.

(2) The Secretary considers an 
institution to be financially responsible, 
even if the institution is not otherwise 
financially responsible under 
paragraphs (b)(1) through (4) and (b)(6) 
through (9) of this section, if the 
institution—

(1) Submits to the Secretary an 
irrevocable letter of credit that is 
acceptable and payable to the Secretary 
equal to not less than one-half of the 
Title IV, HEA program funds received 
by the institution during the last 
complete award year for which figures 
are available; or

(ii) Establishes to the satisfaction of 
the Secretary, with the support of a 
financial statement submitted in 
accordance with paragraph (e) of this 
section, that the institution has 
sufficient resources to ensure against its 
precipitous closure, including the 
ability to meet all of its financial 
obligations (including refunds of 
institutional charges and repayments to 
the Secretary for liabilities and debts 
incurred in programs administered by 
the Secretary). The Secretary considers 
the institution to have sufficient 
resources to ensure against precipitous 
closure only if—

(A) The institution formerly 
demonstrated financial responsibility 
under the standards of financial 
responsibility in its preceding audited 
financial statement (or, if no prior 
audited financial statement was 
requested by the Secretary, 
demonstrates in conjunction with its 
current audit that it would have 
satisfied this requirement), and that its 
most recent audited financial statement 
indicates that—

(2) All taxes owed by the institution 
are current;
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(2) The institution’s net income, or a 
change in total net assets, before 
extraordinary items and discontinued 
operations, has not decreased by more 
than 10 percent from the prior fiscal 
year, unless the institution demonstrates 
that the decreased net income shown on 
the current financial statement is a 
result of downsizing pursuant to a 
management-approved business plan;

(3) Loans and other advances to 
related parties have not increased from 
the prior fiscal year unless such 
increases were secured and 
collateralized, and do not exceed 10 
percent of the prior fiscal year’s working 
capital of the institution;

(4) The equity of a for-profit 
institution, or the total net assets of a 
non-profit institution, have not 
decreased by more than 10 percent of 
the prior year’s total equity;

(5) Compensation for owners or other 
related parties (including bonuses, 
fringe benefits, employee stock option 
allowances, 401k contributions, 
deferred compensation allowances) has 
not increased from the prior year at a 
rate higher than for all other employees;

(6) The institution has not materially 
leveraged its assets or income by 
becoming a guarantor on any new loan 
or obligation on behalf of any related 
party;

(7) All obligations owed to the 
institution by related parties are current, 
and that the institution has demanded 
and is receiving payment of all funds 
owed from related parties that are 
payable upon demand. For purposes of 
this section, a person does not become
a related party by attending an 
institution as a student;

(B) There have been no material 
findings in the institution’s latest 
compliance audit of its administration 
of the Title IV HEA programs; and

(C) There are no pending 
administrative or legal actions being 
taken against the institution by the 
Secretary, any other Federal agency, the 
institution’s nationally recognized 
accrediting agency, or any State entity.

(3) An institution is not required to 
meet the acid test ratio in paragraph
(b)(7)(i)(A) or (b)(8)(i)(B) of this section 
if the institution is an institution that 
provides a 2-year or 4-year educational 
program for which the institution 
awards an associate or baccalaureate 
degree that demonstrates to the 
satisfaction of the Secretary that—

(i) There is no reasonable doubt as to 
its continued solvency and ability to 
deliver quality educational services;

(ii) It is current in its payment of all 
current liabilities, including student 
refunds, repayments to the Secretary,

payroll, and payment of trade creditors 
and withholding taxes; and

(iii) It has substantial equity in 
institution-occupied facilities, the 
acquisition of which was the direct 
cause of its failure to meet the acid test 
ratio requirement.

(4) The Secretary may determine an 
institution to be financially responsible 
even if the institution is not otherwise 
financially responsible under paragraph
(c)(1) of this section if—

(i) The institution notifies the 
Secretary, in accordance with 34 CFR 
600.30, that the person referenced in 
paragraph (c)(1) of this section exercises 
substantial control over the institution; 
and

(ii) (A) The person repaid to the 
Secretary a portion of the applicable 
liability, and the portion repaid equals 
or exceeds the greater of—

(1) The total percentage of the 
ownership interest held in the 
institution or third-party servicer that 
owes the liability by that person or any 
member or members of that person’s 
family, either alone or in combination 
with one another;

(2) The total percentage of the 
ownership interest held in the 
institution or servicer that owes the 
liability that the person or any member 
or members of the person’s family, 
either alone or in combination with one 
another, represents or represented under 
a voting trust, power of attorney, proxy, 
or similar agreement; or

(3) Twenty-five percent, if the person 
or any member of the person’s family is 
or was a member of the board of 
directors, chief executive officer, or 
other executive officer of the institution 
or servicer that owes the liability, or of 
an entity holding at least a 25 percent 
ownership interest in the institution 
that owes the liability;

(B) The applicable liability described 
in paragraph (c)(1) of this section is 
currently being repaid in accordance 
with a written agreement with the 
Secretary; or

(C) The institution demonstrates 
why—

(2) The person who exercises 
substantial control over the institution 
should nevertheless be considered to 
lack that control; or

(2) The person who exercises 
substantial control over the institution 
and each member of that person’s family 
nevertheless does not or did not 
exercise substantial control over th#- 
institution or servicer that owes the 
liability.

(e) D ocumentation o f  fin an cial 
responsibility. (1) The Secretary 
determines whether an institution is 
financially responsible under this

section by evaluating documents 
submitted by the institution and 
information obtained from other 
sources, including outside sources of 
credit information. To enable the 
Secretary to make this determination, 
the institution shall submit to the 
Secretary for its two latest complete 
fiscal years, a set of financial statements 
of the institution, prepared on an 
accrual basis in accordance with 
generally accepted accounting 
principles and audited by an 
independent certified public accountant 
in accordance with generally accepted 
auditing standards. The Secretary may 
also require the institution to submit or 
otherwise make available, the 
accountant’s work papers. If an 
institution submits audited consolidated 
financial statements of its parent 
corporation for the Secretary to use in 
determining the institution’s level of 
financial responsibility, the 
consolidated financial statements must 
be supplemented with consolidating 
schedules showing the consolidation of 
each of the parent corporation’s 
subsidiaries and divisions (each 
separate institution participating in the 
Title IV, HEA programs must be shown 
separately), intercompany eliminating 
entries, and derived consolidated totals. 
The Secretary may also require the 
institution to submit additional 
substantive information.

(2) An institution shall submit the 
documents required in paragraph (e)(1) 
of this section annually within four 
months after the end of the institution’s 
fiscal year, unless the Secretary requests 
a more frequent submission. Upon a 
showing of good cause, the Secretary 
may grant a filing extension to an 
institution.

(3) The Secretary considers the audit 
submission requirement of this section 
to be satisfied by an audit conducted in 
accordance with—

(i) The Single Audit Act (Chapter 75 
of title 31, United States Code); or

(ii) Office of Management and Budget 
Circular A-133, “Audits of Institutions 
of Higher Education and Other 
Nonprofit Organizations.”

(f) D efinitions and lean s. For the 
purposes of this sectirm—

(l)(i) An “ownership interest” is a 
share of the legal or beneficial 
ownership or control of, or a right to 
share in the proceeds of the operation 
of, an institution, institution’s parent 
corporation, a third-party servicer, ora 
third-party servicer’s parent 
corporation.

(ii) The term “ownership interest” 
includes, but is not limited to—

(A) An interest as tenant in common, 
joint tenant, or tenant by the entireties;
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(B) A partnership; and
(C) An interest in a trust.
(iii) The term “ownership interest” 

does not include any share of the 
ownership or control of, or any right to 
share in the proceeds of the operation 
of—

(A) A mutual fund that is regularly 
and publicly traded;

(B) An institutional investor; or
(C) A profit-sharing plan, provided 

that all employees are covered by the 
plan;

(2) The Secretary generally considers 
a person to exercise substantial control 
over an institution or third-party 
servicer, if the person—

(i) Directly or indirectly holds at least 
a 25 percent ownership interest in the 
institution or servicer;

(ii) Holds, together with other 
members of his or her family, at least a 
25 percent ownership interest in the 
institution or servicer;

(iii) Represents, either alone or 
together with other persons, under a 
voting trust, power of attorney, proxy, or 
similar agreement one or more persons 
who hold, either individually or in 
combination with the other persons 
represented or the person representing 
them, at least a 25 percent ownership in 
the institution or servicer; or

(iv) Is a member of the board of 
directors, the chief executive officer, or 
other executive officer of—

(A) The institution or servicer; or
(B) An entity that holds at least a 25 

percent ownership interest in the 
institution or servicer, and

(3) The Secretary considers a member 
of a person’s family to be a parent, 
sibling, spouse, child, spouse’s parent or 
sibling, or sibling’s or child’s spouse.
(Authority: 20 U.S.C. 1094 and 1099c and 
Section 4 of Pub. L. 95-452, 92 Stat. 1101- 
1109)

13. Newly redesignated § 668.16 is 
revised to read as follows:

§ 668.16 Standards of administrative 
capability.

To begin and to continue to 
participate in any Title IV, HEA 
program, an institution shall 
demonstrate to the Secretary that the 
institution is capable of adequately 
administering that program under each 
of the standards established in this 
section. The Secretary considers an 
institution to have that administrative 
capability if the institution—

(a) Administers the Title IV, HEA 
programs in accordance with all 
statutory provisions of or applicable to 
Title IV of the HEA, all applicable 
regulatory provisions prescribed under 
that statutory authority, and all
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applicable spècial arrangements, 
agreements, and limitations entered into 
under the authority of statutes 
applicable to Title IV of the HEA;

(b)(1) Designates a capable individual 
to be responsible for administering all 
the Title IV, HEA programs in which it 
participates and for coordinating those 
programs with the institution’s other 
Federal and non-Federal programs of 
student financial assistance. The 
Secretary considers an individual to be 
“capable” under this paragraph if the 
individual is certified by the State in 
which the institution is located, if the 
State requires certification of financial 
aid administrators. The Secretary may 
consider other factors in determining 
whether an individual is capable, 
including, but not limited to, the 
individual’s successful completion of 
Title IV, HEA program training provided 
or approved by the Secretary, and 
previous experience and documented 
success in administering the Title IV, 
HEA programs properly;

(2) Uses an adequate number of 
qualified persons to administer the Title 
IV, HEA programs in which the 
institution participates. The Secretary 
considers the following factors to 
determine whether an institution uses 
an adequate number of qualified 
persons—

(i) The number and types of programs 
in which the institution participates;

(ii) The number of applications 
evaluated;

(iii) The number of students who 
receive any student financial assistance 
at the institution and the amount of 
funds administered;

(iv) The financial aid delivery system 
used by the institution;

(v) The degree of office automation 
used by the institution in the 
administration of the Title IV, HEA 
programs;

(vi) The number and distribution of 
financial aid staff; and

(vii) The use of third-party servicers 
to aid in the administration of the Title 
IV, HEA programs;

(3) Communicates to the individual 
designated to be responsible for 
administering Title IV, HEA programs, 
all the information received by any 
institutional office that bears on a 
student’s eligibility for Title IV, HEA 
program assistance; and

(4) Has written procedures for or 
written information indicating the 
responsibilities of the various offices 
with respect to the approval, 
disbursement, and delivery of Title IV, 
HEA program assistance and the 
preparation and submission of reports to 
the Secretary;
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(c) (1) Administers Title IV, HEA 
programs with adequate checks and 
balances in its system of internal 
controls; and

(2) Divides the functions of 
authorizing payments and disbursing or 
delivering funds so that no office has 
responsibility for both functions with 
respect to any particular student aided 
under the programs. For example, the 
functions of authorizing payments and 
disbursing or delivering funds must be 
divided so that for any particular 
student aided under the programs, the 
two functions are carried out by at least 
two organizationally independent 
individuals who are not members of the 
same family, as defined in §668.15, or 
who do not together exercise substantial 
control, as defined in §668.15, over the 
institution;

(d) Establishes and maintains records 
required under this part and the 
individual Title IV, HEA program 
regulations;

(e) Establishes, publishes, and applies 
reasonable standards for measuring 
whether an otherwise eligible student is 
maintaining satisfactory progress in his 
or her educational program. The 
Secretary considers an institution’s 
standards to be reasonable if the 
standards—

(1) Conform with the standards of 
satisfactory progress of the nationally 
recognized accrediting agency that 
accredits or preaccredits the institution, 
if the institution is accredited or 
preaccredited, and if the agency has 
those standards;

(2) For a student enrolled in an 
eligible program who is to receive 
assistance under a Title IV, HEA 
program, are the same as or stricter than 
the institution’s standards for a student 
enrolled in the same educational 
program who is not receiving assistance 
under a Title IV, HEA program;

(3) Include the following elements:
(i) Grades, work projects completed, 

or comparable factors that are 
measurable against a norm.

(ii) A maximum time frame in which 
a student must complete his or her 
educational program. The time frame 
must be—

(A) Based on the student’s enrollment 
status;

(B) For an undergraduate program, no 
longer than 150 percent of the published 
length of the educational program for a 
full-time student; and

(C) Divided into increments of equal 
size, not to exceed the lesser of one 
academic year or one-half the published 
length of the educational program.

(iii) A schedule established by the 
institution designating the minimum 
percentage or amount of work that a
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student must successfully complete at 
the end of each increment to complete 
his or her educational program within 
the maximum time frame.

(iv) A determination at the end of 
each increment by the institution 
whether the student has successfully 
completed the appropriate percentage or 
amount of work according to the 
established schedule.

(v) Consistent application of 
standards to all students within 
categories of students, e.g., full-time, 
part-time, undergraduate, and graduate 
students, and educational programs 
established by the institution.

(vi) Specific policies defining the 
effect of course incomplètes, 
withdrawals, repetitions, and noncredit 
remedial courses on satisfactory 
progress.

fvii) Specific procedures under which 
a student may appeal a determination 
that the student is not making 
satisfactory progress.

(viii) Specific procedures for 
reinstatement of aid; and

(4) Meet or exceed the requirements of 
§ 668.71c);

(f) Develops and applies an adequate 
system to identify and resolve 
discrepancies in the information that 
the institution receives from different 
sources with respect to a student's 
application for financial aid under Title 
IV, HEA programs. In determining 
whether the institution's system is 
adequate, the Secretary considers 
whether the institution obtains and 
reviews—

(1) All student aid applications, need 
analysis documents, Statements of 
Educational Purpose, Statements of 
Registration Status, and eligibility 
notification documents presented by or 
on behalf of each applicant;

(2) Any documents, including any 
copies of State and Federal income tax 
returns, that arernormally collected by 
the institution to verify information 
received from the student or other 
sources; and

(3) Any other information normally 
available to the institution regarding a 
student's citizenship, previous 
educational experience, documentation 
of the student’s  social security number, 
or other factors relating to the student’s 
eligibility for funds under the Title IV, 
HEA programs;

(g) Refers to the Office of Inspector 
General of the Department of Education 
for investigation—

(1) Alter conducting the review of an 
application provided for under 
paragraph if) of this section, any 
credible information indicating that an 
applicant for Title IV, HEA program 
assistance may have engaged in fraud or

other criminal misconduct in 
connection with his or her application. 
The type of information that an 
institution must refer is that which is 
relevant to the eligibility of the 
applicant for Title IV, HEA program 
assistance, or the amount of the 
assistance. Examples of this type of 
information are—

(1) False claims of independent 
student status;

(ii) False claims of citizenship;
(iii) Use of false identities;
(iv) Forgery of signatures or 

certifications; and
(v) False statements of income; and
(2) Any credible information 

indicating that any employee, third- 
party servicer, or other agent of the 
institution that acts in a capacity that 
involves the administration of the Title 
IV, HEA programs, or the receipt of 
funds under those programs, may have 
engaged in fraud, misrepresentation, 
conversion or breach of fiduciary 
responsibility, or other illegal conduct 
involving the Title IV, HEA programs. 
The type of information that an 
institution must refer is that which is 
relevant to the eligibility and funding of 
the institution and its students through 
the Title IV, HEA programs;

(h) Provides adequate financial aid 
counseling to eligible students who 
apply for Title IV, HEA program 
assistance. In determining whether an 
institution provides adequate 
counseling, the Secretary considers 
whether its counseling includes 
information regarding—

(1) The source and amount of each 
type of aid offered;

(2) The method by which aid is 
determined and disbursed, delivered, or 
applied to a student’s account; and

(3) The rights and responsibilities of 
the student with respect to enrollment 
at the institution and receipt of financial 
aid. This information includes the 
institution's refund policy, its standards 
of satisfactory progress, end other 
conditions that may alter the student's 
aid package;

(i) Has provided all program and 
fiscal reports and financial statements 
required for compliance with the 
provisions of this part and the 
individual program regulations in a 
timely manner;

(j) Shows no evidence of significant 
problems that affect, as determined by 
the Secretary, die institution's ability to 
administer a Title IV, HEA program and 
that are identified in—

(1 ) Reviews of the institution 
conducted by the Secretary, the 
Department of Education's Office of 
Inspector General, nationally recognized 
accrediting agencies, guaranty agencies

as defined in 34 CFR part 682, State 
postsecondary review entities 
designated under 34 CFR part 667, the 
State agency or official by whose 
authority the institution is legally 
authorized to provide post secondary 
education, or any other law enforcement 
agency; or

(2) Any findings made in any 
criminal, civil, or administrative 
proceeding;

(k) Is not, and does not have any 
principal or affiliate of the institution 
(as those terms are defined in 34 CFR 
part 85) that is—

(l) Debarred or suspended under 
Executive Order (E.O.) 1254913 CFR, 
1986 Comp., p. 189) or the Federal 
Acquisition Regulations (FAR), 48 CFR 
part 9, subpart 9.4; or

(2) Engaging in any activity that is a 
cause under 34 CFR 85.305 or 85.405 for 
debarment or suspension under E.O. 
12549 (3 CFR, 1986 Comp., p. 189) or 
the FAR, 48 CFR part 9, subpart 9.4;

(1) Does not have more than 33 
percent of its undergraduate regular 
students withdraw from the institution 
during the period specified in paragraph 
(1)(1) of this section. The institution 
must calculate this withdrawal rate 
according to the following procedure:

(1) (i) For an institution at which the 
majority of regular students begin and 
end the academic year on the same date, 
the institution must calculate the rate 
for that academic year.

(ii) For an institution at which the 
majority of regular, students do not begin 
and end the academic year on the same 
date, the institution must calculate the 
rate for any eight-month period.

(2) The institution must count all 
regular students who are enrolled on the 
first day of classes of the period 
specified in paragraph (IHl) of this 
section, except those students who, 
during that period—

(i) Withdrew from, dropped out of, or 
were expelled from the institution; and

(ii) Wwe entitled to and actually 
received in a timely manner, in 
accordance with § 668.22(i)(2), a refund 
of 100 percent of their tuition and fees 
(less any permitted administrative fee) 
under the institution's refund policy;

(m)(l) Has a cohort default rate—
(i) As defined in §668.17, on loans 

made under the Federal Stafford Loan 
and Federal SLS programs to students 
for attendance at that institution of less 
than 25 percent for each of the three 
most recent fiscal years for which the 
Secretary has determined the 
institution's rate; and

(ii) As defined in 34 CFR 674.5, on 
loans made under the Federal Perkins 
Loan Program to students for attendance
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at that institution that does not exceed 
15 percent;

(2)(i) Except that, if the Secretary 
determines that the institution is not 
administratively capable solely because 
the institution fails to comply with 
paragraph (m)(l) of this section, the 
Secretary will provisionally certify the 
institution in accordance with 
§ 668.13(c); and

(ii) The institution may appeal the 
loss of full participation in a Title IV, 
HEA program under paragraph (m)(l) of 
this section by submitting an appeal in 
writing to the Secretary in accordance 
with and on the grounds specified in 
§ 668.17(d); and

(n) Does not otherwise appear to lack 
the ability to administer the Title IV, 
HEA programs competently.
(Authority: 20 U.S.C. 1082 ,1085 ,1094 ,
1099c; Section 4 of Pub. L. 95-452, 92 Stat. 
1101-1109; E .0 .12549 (3 CFR, 1986 Comp., 
p. 189), 12689 (3 CFR, 1989 Comp., p. 235))

14. Newly redesignated § 668.17 is 
revised to read as follows:

§ 668.17 Default reduction measures.
(a) Default rates. If the Federal 

Stafford loan and Federal SLS cohort 
default rate for an institution exceeds 20 
percent for any fiscal year, the Secretary 
notifies the institution of that rate and 
may, after consultation as the Secretary 
deems appropriate with cognizant 
guaranty agencies take one or more of 
the following actions:

(1) Initiate a proceeding under subpart 
G of this part to limit, suspend, or 
terminate the participation of the 
institution in the Title IV, HEA 
programs, if—

(1) The institution’s Federal Stafford 
loan and Federal SLS cohort default rate 
exceeds 40 percent for any fiscal year 
after 1989 and has not been reduced by 
an increment of at least 5 percent from 
its rate for the previous fiscal year (e.g., 
a 50-percent rate was not reduced to 45 
percent or below); or

(ii) The institution’s Federal Stafford 
loan and Federal SLS cohort default rate 
exceeds—

(A) 60 percent for fiscal year 1989;
(B) 55 percent for fiscal year 1990;
(C) 50 percent for fiscal year 1991;
(D) 45 percent for fiscal year 1992; or
(E) 40 percent for any fiscal year after 

fiscal year 1992.
(2) To help the Secretary make a 

preliminary determination as to the 
appropriate action to be taken by the 
Secretary regarding the institution, 
require the institution to submit to the 
Secretary and one or more guaranty 
agencies, as defined in 34 CFR part 682, 
any information relating to that 
determination, as reasonably required

by the Secretary, within a time frame 
specified by the Secretary.

(b) Default m anagem ent plan. If the 
Federal Stafford loan and Federal SLS 
cohort default rate for an institution—

(1) Is greater than 20 percent but less 
than or equal to 40 percent, the 
institution must submit a default 
management plan that implements the 
measures described in appendix D to 
this part. An institution that wishes to 
submit a default management plan that 
deviates from the measures described in 
appendix D must submit a justification 
for the deviation that includes a 
rationale explaining why the measures 
from which the plan deviates are not 
appropriate for the institution’s specific 
situation. The institution must 
implement the default management plan 
upon notification from the Secretary 
that the plan has been approved; or

(2) Exceeds 40 percent for any fiscal 
year, the institution must implement all 
of the default management reduction 
measures described in appendix D to 
this part no later than 60 days after the 
institution receives the Secretary’s 
notification of the institution’s cohort 
default rate. An institution is not 
required to submit any written plans to 
the Secretary or a guaranty agency 
unless the Secretary or guaranty agency 
specifically requests the institution to 
do so.

(c) End o f participation. (1) Except as 
provided in paragraph (c)(6) of this 
section, an institution’s participation in 
the FFEL programs ends if the Secretary 
determines that the institution’s cohort 
default rate, for each of the three most 
recent fiscal years for which thé 
Secretary has determined the 
institution’s rate, is equal to or greater 
than, the applicable threshold rates.

(2) For purposes of the determinations 
made under paragraph (c)(1) of this 
section, the threshold rates are—

(i) 35 percent for each of fiscal years 
1991 and 1992;

(ii) 30 percent for fiscal year 1993; 
and

(iii) 25 percent for fiscal year 1994 
and all subsequent fiscal years.

(3) Except as provided in paragraph
(c)(7) of this section, an institution 
whose participation ends under 
paragraph (c)(1) of this section may not 
participate in the FFEL programs 
beginning with the date that the 
institution receives notification from the 
Secretary that its cohort default rate 
exceeds the thresholds specified in 
paragraph (c)(2) of this section and 
continuing—

(i) For the remainder of the fiscal year 
in which the Secretary determines that 
the institution’s participation has ended

under paragraph (c)(1) of this section; 
and

(ii) For the two subsequent fiscal 
years.

(4) An institution whose participation 
in the FFEL programs ends under 
paragraph (c)(1) of this section may not 
participate in the FFEL programs until 
the institution—

(i) Receives notification from the 
Secretary that the notice ending the 
institution’s participation is withdrawn 
pursuant to paragraph (d)(6) of this 
section; or

(ii) Following the period described in 
paragraph (c)(3) of this section, satisfies 
the Secretary that the institution meets 
all requirements for participation in the 
FFEL programs and executes a new 
agreement with the Secretary for 
participation in the FFEL programs.

(5) If the Secretary withdraws the 
notification of an institution’s loss of 
participation pursuant to paragraph
(d)(6) of this section, the participation of 
the institution is restored effective as of 
the date that the institution received 
notification from the Secretary of the 
loss of participation.

(6) Until July 1,1998, the provisions 
of paragraph (c)(1) of this section and 
the provisions of § 668.16(m) do not 
apply to a historically black college or 
university within the meaning of section 
322(2) of the HEA, a tribally controlled 
community college within the meaning 
of section 2(a)(4) of the Tribally 
Controlled Community College 
Assistance Act of 1978, or a Navajo 
community college under the Navajo 
Community College Act.

(7) (i) If the Secretary’s designated 
department official receives written 
notice from an institution whose 
participation ends under paragraph
(c)(1) of this section, within seven 
calendar days from the date on which 
the institution receives notification from 
the Secretary that its cohort default rate 
exceeds the thresholds specified in 
paragraph (c)(2) of this section, that the 
institution intends to appeal the end of 
participation under paragraph (d) of this 
section, the institution may, 
notwithstanding § 668.26(d) continue to 
participate in the FFEL programs until 
no later than the 30th calendar day 
following the date on which the 
institution receives notification from the 
Secretary that its cohort default rate 
exceeds the thresholds specified in 
paragraph (c)(2) of this section, except 
as provided in paragraph (c)(7)(ii) of this 
section.

(ii) If an institution satisfies the 
conditions in paragraph (c)(7)(i) of this 
section for participating in the FFEL 
programs until the 30th calendar day 
following the date on which thp
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institution receives notification from the 
Secretary that its cohort default rate 
exceeds the thresholds specified in 
paragraph (c)(2) of this section, the 
institution may, notwithstanding 
§ 668.26(d), continue to participate in 
the FFEL programs after that date, until 
the Secretary issues a decision on the 
institution’s appeal, if the institution, by 
the 30th calendar day following the date- 
on which the institution receives 
notification from the Secretary that its 
cohort default rate exceeds the 
thresholds specified in paragraph (c)(2) 
of this section, files an appeal that is 
complete in all respects in accordance 
with paragraph (d) of this section. 
However, the appeal of an institution 
relying on paragraph (d)(l)(i) of this 
section is not considered incomplete by 
virtue of a guaranty agency's not having 
yet complied with—or having failed to 
comply with—34 CFR 682.40T(b)(14), 
which requires the agency to respond to 
an institution's request for verification 
of data within 15 working days, if  the 
institution submitted that request 
within 10 working days from the date 
on which the institution received 
notification from the Secretary that its 
cohort default rate exceeds die 
thresholds specified in paragraph (c)(2) 
of this section, and the institution 
simultaneously submitted a copy of that 
request to the Secretary's designated 
department official. When the 
institution receives the guaranty 
agency’s response, to complete its 
appeal, the institution must submit the 
verified data to die Secretary’s 
designated department official within 
five working days in order to continue 
participating in die FFEL programs until 
the Secretary issues a decision on the 
institution’s appeal.

(d) A ppeal procedures. (1) An 
institution may appeal the loss of 
participation in the FFEL programs 
under paragraph (c)(1) of this section by 
submitting an appeal in writing to the 
Secretary's designated department 
official that is postmarked no later than 
30 days after it receives notification of 
its loss of participation. The institution 
may appeal on the grounds that—

(iMA) The calculation of the 
institution's cohort default rate for any 
of the three fiscal years relevant to the 
end of participation is not accurate; and 

(B) A recalculation with corrected 
data verified by the cognizant guaranty 
agency or agencies would produce a 
cohort default rate for any of those fiscal 
years that is below the threshold 
percentage specified in paragraph (c)(2) 
of this section; or 

(ii) The institution meets the 
following criteria:

(AMD Fifteen percent or fewer of the 
institution’s students who are enrolled 
on at least a half-time basis receive 
Federal Stafford or Federal SLS loans 
for any twenty-four month period 
ending not more than six months prior 
to the date the institution submits its 
appeal; or

12) For any twenty-four month period 
ending not more than six months prior 
to the date the institution submits its 
appeal, two-thirds or more of the 
institution’s students who are enrolled 
on at least a half-time basis are 
individuals from disadvantaged 
economic backgrounds, as established 
by documentary evidence submitted by 
the institution. Such evidence must 
relate to qualification by those students 
for an Expected Family Contribution 
(EFC) (formerly institutions were 
required to use the Pell Grant index), as 
defined in 34 CFR 690.2, of zero for the 
applicable award year or attribution to 
those students of an ad justed gross 
income of the student and his or her 
parents or spouse, if applicable, 
reported for the applicable award year 
of less than the poverty level, as 
determined under criteria established by 
the Department of Health and Human 
Services.

(B)(2) Two-thirds or more of the 
institution’s students who were enrolled 
on a full-time basis in any twenty-four 
month period ending not more than six 
months prior to the date the institution 
submits its appeal completed the 
educational programs in which they 
were enrolled. This rate is calculated by 
comparing the number of students who 
were classified as full-time at their 
initial enrollment in the institution, and 
were originally scheduled, at the time of 
enrollment, to complete their programs 
within the relevant twenty-four month 
period, with the number of these 
students who received a degree, 
certificate, or other recognized 
educational credential from the 
institution; transferred from the 
institution to a higher level educational 
program at another institution for which 
the prior program provided substantial 
preparation; or, at the end of the twenty- 
four month period, remained enrolled 
and were making satisfactory academic 
progress toward completion of their 
educational programs. The calculation 
does not include students who did not 
complete their programs because they 
left the institution to serve in the armed 
forces; and

(2) The institution had a placement 
rate of two-thirds or more with respect 
to its former students who received a 
degree, certificate, or other recognized 
educational credential from the 
institution in any twenty-four month

period ending not more than six months 
prior to the date the institution submits 
its appeal. This rate is calculated by 
determining the percentage of all those 
students who, based on evidence 
submitted by the institution, are on that 
date employed, or had been employed 
for at least 13 weeks following receipt 
of the credential from the institution, in 
the occupation for which the institution 
provided training, or are enrolled or had 
been enrolled for at least 13 weeks 
following receipt of the credential from 
the institution, in a higher level 
educational program at another 
institution for which the prior 
educational program provided 
substantial preparation.

(2) For purposes of paragraph
(d)(l)(ii)(A) of this section, a student is 
originally scheduled, at the time of 
enrollment, to complete the educational 
program on the date when the student 
wifi have been enrolled in the program 
for the amount of time normally 
required to complete the program. The 
“amount of time normally required to 
complete the program" is the period of 
time specified in the institution’s 
enrollment contract, catalog, or other 
materials, for completion of the program 
by a full-time student, or the period of 
time between the date of enrollment and 
the anticipated graduation date 
appearing on the student’s loan 
application, if any, whichever is less.

(3) An appeal submitted under 
paragraph (d)(l)(i) of this section is 
considered to be filed in a timely 
manner if the institution submits a letter 
of appeal by the 39-day deadline 
notifying the Secretary’s designated 
department official that it is appealing 
on this basis, including with that letter 
a copy o f the institution's request to 
each cognizant guaranty agency for 
verification of the cohort default rate 
data, and submits the verified data to 
the Secretary’s designated department 
official within five working days of its 
receipt from the guaranty agency. For 
purposes of paragraph (d)(4) of this 
section, the institution’s appeal is not 
considered complete until the 
institution submits the verified data to 
the Secretary's designated department 
official.

(4) The Secretary issues a decision on 
the institution’s appeal within 45 days 
after the institution submits a complete 
appeal that addresses the applicable 
criteria in paragraphs (d)(1) (i) through
(iii) of this section to the Secretary’s 
designated department official.

(5) The Secretary’s decision is based 
on the consideration of written material 
submitted by the institution. No oral 
hearing is provided.
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(6) The Secretary withdraws the 
notification of loss of participation in 
the FFEL programs sent to an institution 
under paragraph (c)(1) of this section, if 
the Secretary determines that the 
institution’s appeal satisfies one of the 
grounds specified in paragraphs (d)(1)
(i) through (iii) of this section.

(7) (i) An institution that appeals 
under paragraph (d)(l)(i) of this section 
must submit a written request to the 
guaranty agency or agencies that 
guaranteed the loans used in the 
calculation of its cohort default rate to 
verify the data used to calculate its 
cohort default rate and simultaneously 
provide a copy of that request to the 
Secretary’s designated department 
official.

(ii) The written request must include 
the names and social security numbers 
of the borrowers the institution wishes 
the agency to verify and detailed 
information on the nature of the 
suspected inaccuracy in the data the 
institution is requesting the agency to 
verify.

(8) An institution must include in its 
appeal a certification by the institution’s 
chief executive officer that all 
information provided by the institution 
in support of its appeal is true and 
correct.

(9) An institution that appeals on the 
ground that it meets the criteria 
contained in paragraph (d){l)(ii) of this 
section must include in its appeal the 
following information:

(i) For purposes of paragraph 
(d)(l)(ii)(A)( 1) of this section—

(A) The number of students who were 
enrolled on at least a half-time basis at 
the institution in the relevant twenty- 
four month period; and

(B) The name, address, and social 
security number of each of the 
institution’s current and former students 
who received Federal Stafford or 
Federal SLS loans during that twenty- 
four month period.

(ii) For purposes of paragraph 
(d)(l)(ii)(A)(2) of this section:

(A) The number of students who were 
enrolled on at least a half-time basis at 
the institution in the relevant twenty- 
four month period; and

(B) The name, address, social security 
number, and Expected Family 
Contribution (EFC) (formerly 
institutions were required to use the 
Pell Grant index), if applicable, of each 
student from a disadvantaged economic 
background who was enrolled on at 
least a half-time basis at the institution 
m the relevant twenty-four month 
period and the measure and data used 
to determine that the student is from a 
disadvantaged economic background.

(iii) For purposes of paragraph
(d) (l)(ii)(B)(i) of this section—

(A) The number of students who were 
enrolled on a full-time basis at the 
institution in the relevant twenty-four 
month period;

(B) For each of those former students 
who received a degree, certificate, or 
other recognized educational credential 
from the institution, the student’s name, 
address, and social security number;

(C) For each of those former students 
who transferred to a higher level 
educational program at another 
institution, the name, address, social 
security number of the student, and the 
name and address of the institution to 
which the student transferred and the 
name of the higher level program; and

(D) For each of those students who 
remained enrolled and was making 
satisfactory academic progress toward 
completion of the educational program, 
the student’s name, address, and social 
security number.

(iv) For purposes of paragraph
(d)(l)(ii)(B)(2) of this section—

(A) The number of students who 
received a degree, certificate, or other 
recognized educational credential at the 
institution in the relevant twenty-four 
month period;

(B) For each of those former students 
who is employed or had been employed 
for at least 13 weeks following receipt 
of a degree, certificate or other 
credential from the institution, the 
student’s name, address, and social 
security number, the employer’s name 
and address, the student’s job title, and 
the dates the student was so employed; 
and

(C) For each of those former students 
who enrolled in a higher level 
educational program at another 
institution for which the appealing 
institution’s educational program 
provided substantial preparation, the 
former student’s name, address, and 
social security number, the subsequent 
institution’s name and address, the 
name of the educational program, and 
the dates the former student was so 
enrolled.

(e) D efinitions. The following 
definitions apply to this section and 
§ 668.90:

(l)(i)(A) For purposes of the Federal 
Stafford loan and Federal SLS cohort 
default rate, except as provided in 
paragraph (e)(l)(ii) of this section, the 
term cohort defau lt rate means—

(1) For any fiscal year in which 30 or 
more current and former students at the 
institution enter repayment on Federal 
Stafford loans or Federal SLS loans (or 
on the portion of a loan made under the 
Federal Consolidation Loan Program 
that is used to repay such loans)

received for attendance at the 
institution, the percentage of those 
current and former students who enter 
repayment in that fiscal year on such 
loans who default before the end of the 
following fiscal year; and

(2) For any fiscal year in which fewer 
than 30 of the institution’s current and 
former students enter repayment on 
Federal Stafford loans or Federal SLS 
loans (or on the portion of a loan made 
under the Federal Consolidation Loan 
Program that is used to repay such 
loans) received for attendance at the 
institution, the percentage of those 
current and former students who 
entered repayment on Federal Stafford 
loans or Federal SLS loans in any of the 
three most recent fiscal years, who 
default before the end of the fiscal year 
immediately following the year in 
which they entered repayment.

(B) In determining the number of 
students who default before the end of 
that following fiscal year, the Secretary 
includes only loans for which the 
Secretary or a guaranty agency has paid 
claims for insurance.

(ii)(A) In the case of a student who 
has attended and borrowed at more than 
one institution, the student (and his or 
her subsequent repayment or default) is 
attributed to each institution for 
attendance at which the student 
received a loan that entered repayment 
in the fiscal year.

(B) A loan on which a payment is 
made by the institution, its owner, 
agent, contractor, employee, or any 
other affiliated entity or individual, in 
order to avoid default by the borrower, 
is considered as in default for purposes 
of this definition.

(C) Any loan that has been 
rehabilitated under section 428F of tire 
HEA before the end of that following 
fiscal year is not considered as in 
default for purposes of this definition.

(D) For the purposes of this definition, 
a loan made in accordance with section 
428A of the HEA (or a loan made under 
the. Federal Consolidation Loan Program 
a portion of which is used to repay a 
Federal SLS loan) shall not be 
considered to enter repayment until 
after the borrower has ceased to be 
enrolled in an educational program 
leading to a degree, certificate, or other 
recognized educational credential at the 
participating institution on at least a 
half-time basis (as determined by the 
institution) and ceased to be in a period 
of forbearance based on such 
enrollment. Each eligible lender of a 
loan made under section 428A (or a loan 
made under the Federal Consolidation 
Loan Program a portion of which is used 
to repay a Federal SLS loan) of the HEA 
shall provide the guaranty agency with



2 2 4 3 6 F e d e r a l  R e g is te r  / Vol. 5 9 ,  No. 8 2  / Friday, April 2 9 , 1 9 9 4  / Rules and Regulations

the information necessary to determine 
when the loan entered repayment for 
purposes of this definition, and the 
guaranty agency shall provide that 
information to the Secretary.

(iii) (A) A cohort default rate of an 
institution applies to all locations of the 
institution as the institution exists on 
the first day of the fiscal year for which 
the rate is calculated.

(B) A cohort default rate of an 
institution applies to all locations of the 
institution from the date the institution 
is notified of that rate until the 
institution is notified by the Secretary 
that the rate no longer applies.

(iv) (A) For an institution that changes 
its status from that of a location of one 
institution to that of a free-standing 
institution, the Secretary determines the 
cohort default rate based on the 
institution’s status as of October 1 of the 
fiscal year for which a cohort default 
rate is being calculated.

(B) For an institution that changes its 
status from that of a free-standing 
institution to that of a location of 
another institution, the Secretary 
determines the cohort default rate based 
on the combined number of students 
who enter repayment during the 
applicable fiscal year and the combined 
number of students who default during 
the applicable fiscal years from both the 
former free-standing institution and the 
other institution. This cohort default 
rate applies to the new, consolidated 
institution and all of its current 
locations.

(C) For free-standing institutions that 
merge to form a new, consolidated 
institution, the Secretary determines the 
cohort default rate based on the 
combined number of students who enter 
repayment during the applicable fiscal 
year and the combined number of 
students who default during the 
applicable fiscal years from all of the 
institutions that are merging. This 
cohort default rate applies to the new 
consolidated institution.

(D) For a location of one institution 
that becomes a location of another 
institution, the Secretary determines the 
cohort default rate based on the 
combined number of students who enter 
repayment during the applicable fiscal 
year and the number of students who 
default during the applicable fiscal 
years from both of the institutions in 
their entirety, not limited solely to the 
respective locations.

(2) Fiscal year means the period from 
and including October 1 of a calendar 
year through and including September 
30 of the following calendar year.
(Authority: 20 U.S.C. 1082.1085, 1094. 
1099lc)

15. Section 668.22 is revised to read 
as follows:
§ 668.22 Institutional refunds and 
repayments.

(a) General. (1) An institution shall 
have a fair and equitable refund policy 
under which the institution makes a 
refund of unearned tuition, fees, room 
and board, and other charges to a 
student who received Title IV, HEA 
program assistance, or whose parent 
received a Federal PLUS loan on behalf 
of the student if the student—

(1) Does not register for the period of 
enrollment for which the student was 
charged; or

(ii) Withdraws, drops out, takes an 
approved leave of absence, is expelled 
from the institution, or otherwise fails to 
complete the program on or after his or 
her first day of class of the period of 
enrollment for which he or she was 
charged.

(2) The institution shall provide a 
clear and conspicuous written statement 
containing its refund policy, including 
the allocation of refunds and 
repayments to sources of aid to a 
prospective student prior to the earlier 
of the student’s enrollment or the 
execution of the student’s enrollment 
agreement. The institution must make 
available to students upon request 
examples of the application of this 
policy and inform students of the 
availability of these examples in the 
written statement. The institution shall 
make its policy known to currently 
enrolled students. The institution shall 
include in its statement the procedures 
that a student must follow to obtain a 
refund, but the institution shall return 
the portion of a refund allocable to the 
Title IV, HEA programs in accordance 
with paragraph (f) of this section 
whether the student follows those 
procedures or not. If the institution 
changes its refund policy, the institution 
shall ensure that all students are made 
aware of the new policy.

(3) The institution shall publish the 
costs of required supplies and 
equipment and shall substantiate to the 
Secretary upon request that the costs are 
reasonably related to the cost of 
providing the supplies and equipment 
to students.

(b) Fair and equitable refund policy. 
(1) For purposes of paragraph (a) of this' 
section, an institution’s refund policy is 
fair and equitable if the policy provides 
for a refund of at least the larger of the 
amount provided under—

(i) T̂ he requirements of applicable 
State law;

(ii) The specific refund standards 
established by the institution’s 
nationally recognized accrediting

agency if those standards are approved 
by the Secretary;

(iii) The pro rata refund calculation 
described in paragraph (c) of this 
section, for any student attending the 
institution for the first time whose 
withdrawal date is on or before the 60 
percent point in time in the period of 
enrollment for which the student has 
been charged; or

(iv) For purposes of determining a 
refund when the pro rata refund 
calculation under paragraph (b)(ll(iii) of 
this section does not apply, and no 
standards for refund calculations exist 
under paragraph (b)(l)(i) and (ii) of this 
section, the larger of—

(A) The specific refund standards 
contained in Appendix A to this part; or

(B) The institution’s refund policy.
(2) For purposes of paragraph

(b)(l)(iii) of this section, “the 60 percent 
point in time in thè period of 
enrollment for which the student has 
been charged” is—

(i) In the case of an educational 
program that is measured in credit 
hours, the point in calendar time when 
60 percent of the period of enrollment 
for which the student has been charged, 
as defined in paragraph (d) of this 
section, has elapsed; and

(ii) In the case of an educational 
program that is measured in clock 
hours, the point in time when the 
student completes 60 percent of the 
clock hours scheduled for the period of 
enrollment for which the student is 
charged, as defined in paragraph (d) of 
this section.

(3) The institution must determine 
which policy under paragraph (b)(1) of 
this section provides for the largest 
refund to that student.

(c) Pro Rata refund. (1) "Pro rata 
refund," as used in this section, means 
a refund by an institution to a student 
attending that institution for the first 
time of not less than that portion of the 
tuition, fees, room, board, and other 
charges assessed the student by the 
institution equal to the portion of the 
period of enrollment for which the 
student has been charged that remains 
on the withdrawal date, rounded 
downward to the nearest 10 percent of 
that period, less any unpaid amount of 
a scheduled cash payment for the period 
of enrollment for which the student has 
been charged.

(2) A “scheduled cash payment” is 
the amount of institutional charges that 
is not paid for by financial aid for the 
period of enrollment for which the 
student has been charged exclusive of— 

(i) Any amount scheduled to be paid 
by Title IV, HEA program assistance that 
the student has been awarded that is
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payable to the student even though the 
i student has withdrawn;

(ii) Late disbursements of loans made 
under the Federal Stafford Loan, Federal 
SLS, and Federal PLUS programs in 
accordance with 34 CFR 682.207(d), and 
allowable late disbursements of 
unsubsidized Federal Stafford loans and 
loans made under the Federal Direct 
Student Loan Program; and

(iii) Late disbursements of State 
student financial assistance, for which 
the student is still eligible in spite of 
having withdrawn, made in accordance 
with the applicable State’s written late 
disbursement policies. The late 
disbursement must be made within 60 
days after the student’s date of 
withdrawal, as defined in paragraph - 
(i)(l) of this section, or the institution 
must—

(A) Recalculate the refund in 
accordance with this section, including 
recalculating the student’s unpaid 
charges in accordance with this 
paragraph without consideration of the 
State late disbursement amount; and

(B) Return any additional refund 
amounts due as a result of the 
recalculation in accordance with 
paragraph (g) of this section.

(3) Tne "unpaid amount of a 
scheduled cash payment” is computed 
by subtracting the amount paid by the 
student for the period of enrollment for 
which the student has been charged 
from the scheduled cash payment for 
the period of enrollment for which the 
student has been charged.

(4) An institution may exclude from 
the calculation of a pro rata refund 
under this paragraph a reasonable 
administrative fee not to exceed the 
lesser of—

(i) Five percent of the tuition, fees, 
room and board, and other charges 
assessed the student; or

(ii) One hundred dollars.
(5) (i) For purposes of this section,

“other charges assessed the student by 
the institution” include, but are not 
limited to, charges for any equipment 
(including books and supplies) issued 
by an institution to the student if the 
institution specifies in the enrollment
agreement a separate charge for 
equipment that the student actually 
obtains or if the institution refers the 
student to a vendor operated* by the 
institution or an entity affiliated or 
related to the institution.

(ii) The institution may exclude from 
the calculation of a pro rata refund 
under this paragraph the documented 
cost to the institution of unretumable 
equipment issued to the student in 
accordance with paragraph (c)(5)(i) of 
this section or of returnable equipment 
issued to the student in accordance with

paragraph (c)(5)(i) of this section if the 
student does not return the equipment 
in good condition, allowing for 
reasonable wear and tear, within 20 
days following the date of the student’s 
withdrawal. For example, equipment is 
not considered to be returned in good 
condition and, therefore, is 
unretumable, if the equipment cannot 
be reused because of clearly recognized 
health and sanitary reasons. The 
institution must clearly and 
conspicuously disclose in the 
enrollment agreement any restrictions 
on the return of equipment, including 
equipment that is unretumable. The 
institution must notify the student in 
writing prior to enrollment that return 
of the specific equipment involved will 
be required within 20 days of the 
student’s withdrawal.

(iii) An institution may not delay its 
payment of the portion of a refund 
allocable under this section to a Title IV, 
HEA program or a lender under 34 CFR 
682.607 by reason of the process for 
return of equipment prescribed in 
paragraph (c)(5) of this section.

(6) For puiposes of this section—
(i) "Room” charges do not include 

charges that are passed through the 
institution from an entity that is not 
under the control of, related to, or 
affiliated with the institution; and

(ii) "Other charges assessed the 
student by the institution” do not 
include fees for §>roup health insurance, 
if this insurance is required for all 
students and the purchased coverage 
remains in effect for the student 
throughout the period for which the 
student was charged.

(7) (i) For purposes of this section, a 
student attending an institution for the 
first time is a student who—

(A) Has not previously attended at 
least one class at the institution; or

(B) Received a refund of 100 percent 
of his or her tuition and fees (less any 
permitted administrative fee) under the 
institution’s refund policy for previous 
attendance at the institution.

(ii) A student remains a first-time 
student until the student either—

(A) Withdraws, drops out, or is 
expelled from the institution after 
attending at least one class; or

(B) Completes the period of 
enrollment for which he or she has been 
charged.

(8) For purposes of this paragraph,
"the portion of the period of enrollment 
for which the student has been charged 
that remains” is determined—

(i) In the case of an educational 
program that is measured in credit 
hours, by dividing the total number of 
weeks comprising the period of 
enrollment for which the student has

been charged into the number of weeks 
remaining in that period as of the 
student’s withdrawal date;

(ii) In the case of an educational 
program that is measured in clock 
hours, by dividing the total number of 
clock hours comprising the period of 
enrollment for which the student has 
been charged into the number of 
scheduled clock hours remaining to be 
completed by the student in that period 
as ? i ^ e student’s withdrawal date; and

(iii) In the case of an educational 
program that consists predominantly of 
correspondence courses, by dividing the 
total number of lessons comprising the 
period of enrollment for which the 
student has been charged into the 
number of lessons not submitted by the 
student.

(d) Period o f enrollm ent fo r  which the 
student has been  charged. (1) For 
purposes of this section, "the period of 
enrollment for which the student has 
been charged,” means the actual period 
for which an institution charges a 
student, except that the minimum 
period must be—

(1) In the case of an educational 
program that is measured in credit 
hours and uses semesters, trimesters, 
quarters, or other academic terms, the 
semester, trimester, quarter or other 
academic term; or

(ii) In the case of an educational 
program that is measured in credit 
hours and does not use semesters, 
trimesters, quarters, or other academic 
terms, or an educational program that is 
measured in clock hours, the lesser of 
the length of the educational program or 
an academic year.

(2) If an institution charges by 
different periods for different charges, 
the "period of enrollment for which the 
student has been charged” for purposes 
of this section is the longest period for 
which the student is charged The 
institution must include any charges 
assessed thè student for the period of 
enrollment or any portion of that period 
of enrollment when calculating the 
refund.

(e) Overpayments. (1) An institution 
shall determine whether a student has 
received an overpayment for 
noninstitutional costs for the period of 
enrollment for which the student has 
been charged if—

(i) The student officially withdraws, 
drops out, is expelled, or takes an 
approved leave of absence on or after 
his or her first day of class of that 
period; and

(ii) The student received Title [V,
HEA program assistance other than from 
the FWS, Federal Stafford Loan, Federal 
PLUS, or Federal SLS Program for that 
period.
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(2)(i) To determine if the student owes 
an overpayment, the institution shall 
subtract the noninstitutional costs that 
the student incurred for that portion of 
the period of enrollment for which the 
student has been charged from the 
amount of all assistance (other than 
from the FWS, Federal Stafford Loan, 
Federal PLUS, or Federal SLS Program) 
that the institution disbursed to the 
student.

(ii) Noninstitutional costs may 
include, but are not limited to, room 
and board for which the student does 
not contract with the institution, books, 
supplies, transportation, and 
miscellaneous expenses.

(f) Repayments to Title IV, HEA 
program s o f institutional refunds and 
overpaym ents. (l)(i) An institution shall 
return a portion of the refund calculated 
in accordance with paragraph (b) of this 
section to the Title IV, HEA programs if 
the student to whom the refund is owed 
received assistance under any Title IV, 
HEA program other than the FWS 
Program.

(ii) The portion of the refund that an 
institution shall return to the Title IV, 
HEA programs may not exceed the 
amount of assistance that the student 
received under the Title IV, HEA 
programs other than under the FWS 
Program for the period of enrollment for 
which the student has been charged.

(2) For purposes of this section, 
except for thé calculation of a pro rata 
refund required under paragraph
(b)(l)(iii) of this section—

(i) An institutional refund means the 
amount paid for institutional charges for 
the period of enrollment for which the 
student has been charged minus the 
amount that the institution may retain 
under paragraph (f)(2)(iii) of this section 
for the portion of the period of 
enrollment for which the student has 
been charged that the student was 
actually enrolled at the institution;

(ii) An institution may not include 
any unpaid amount of a scheduled cash 
payment in determining the amount that 
the institution may retain for 
institutional charges. A scheduled cash 
payment is the amount of institutional 
charges that has not been paid by 
financial aid for the period of 
enrollment for which the student has 
been charged, exclusive of—

(A) Any amount scheduled to be paid 
by Title IV, HEA program assistance that 
the student has been awarded that is 
payable to the student even though the 
student has withdrawn;

(B) Late disbursements of loans made 
under the Federal Stafford, Federal SLS, 
and Federal PLUS programs in 
accordance with 34 CFR 682.207(d), and 
allowable late disbursements of

unsubsidized Federal Stafford loans and 
loans made under the Federal Direct 
Student Loan Program; and 

(C) Late disbursements of State 
student financial assistance, for which 
the student is still eligible in spite of 
having withdrawn, made in accordance 
with the applicable State’s written late 
disbursement policies. The late 
disbursement must be made within 60 
days after the student’s date of 
withdrawal, as defined in paragraph 
(i)(l) of this section, or the institution 
must—

(1) Recalculate the refund in 
accordance with this section, including 
recalculating the student’s unpaid 
charges in accordance with this 
paragraph without consideration of the 
State late disbursement amount; and

(2) Return any additional refund 
amounts due as a result of the 
recalculation in accordance with 
paragraph (g) of this section;

(ii?) In determining the amount that 
the institution may retain for the portion 
of the period of enrollment for which 
the student has been charged during 
which the student was actually 
enrolled, an institution shall—

(A) Compute the unpaid amount of a 
scheduled cash payment by subtracting 
the amount paid by the student for that 
period of enrollment for which the 
student has been charged from the 
scheduled cash payment for the period 
of enrollment for which Ihe student has 
been charged; and

(B) Subtract the unpaid amount of the 
scheduled cash payment from the 
amount that may be retained by the 
institution according to the institution’s 
refund policy; and

(iv) An institution shall return the 
total amount of Title IV, HEA program 
assistance (other than amounts received 
from the FWS Program) paid for 
institutional charges for the period of 
enrollment for which the student has 
been charged if the unpaid amount of 
the student’s scheduled cash payment is 
greater than or equal to the amount that 
may be retained by the institution under 
the institution’s refund policy.

(3)(i) A student must repay to the 
institution or to the Title IV, HEA 
programs a portion of the overpayment 
as determined according to paragraph 
(e) of this section. The institution shall 
make every reasonable effort to contact 
the student and recover the 
overpayment in accordance with 
program regulations (34 CFR parts 673, 
674, 675, 676, 690, and 691).

(ii) The portion of the overpayment 
that the student or the institution (if the 
institution recovers the overpayment) 
shall return to the Title IV, HEA 
programs may not exceed the amount of

assistance received under the Title IV, 
HEA programs other than the FWS, 
Federal Stafford Loan, Federal PLUS, or 
Federal SLS Program for the period of 
enrollment for which the student has 
been charged.

(iii) Unless otherwise provided for in 
applicable program regulations, if the 
amount of the overpayment is less than 
$100, the student is considered not to 
owe an overpayment, and the institution 
is not required to contact thè student or 
recover the overpayment.

(g) A llocation o f  refunds and  
overpaym ents. (1) Except as provided in 
paragraph (g)(2) of this section, if a 
student who received Title IV, HEA 
program assistance (other than 
assistance under the FWS Program) is 
owed a refund calculated in accordance 
with paragraph (b) of this section, or if 
a student who received Title IV, HEA 
program assistance (other than 
assistance under the FWS, Federal 
Stafford Loan, Federal PLUS, or Federal 
SLS Program) must repay an 
overpayment calculated in accordance 
with paragraph (e) of this section, an 
institution shall allocate that refund and 
any overpayment collected from the 
student in the following order:

(i) To eliminate outstanding balances 
on Federal SLS loans received by the 
student for the period of enrollment for 
which he or she was charged.

(ii) To eliminate outstanding balances 
ori unsubsidized Federal Stafford loans 
received by the student for the period of 
enrollment for which he or she was 
charged.

(iii) To eliminate outstanding 
balances on subsidized Federal Stafford 
loans received by the student for the 
period of enrollment for which he or she 
was charged.

(iv) To eliminate outstanding balances 
on Federal PLUS loans received on 
behalf of the student for the period of 
enrollment for which he or she was 
charged.

(v) To eliminate outstanding balances 
on Federal Direct Stafford loans 
received by the student for the period of 
enrollment for which he or she was
charged. ,

(vi) To eliminate outstanding balances
on Federal Direct PLUS loans received 
on behalf of the student for the period 
of enrollment for which he or she was 
charged.

(vii) To eliminate outstanding 
balances on Federal Perkins loans 
received by the student for the period of 
enrollment for which he or she was 
charged.

(viii) To eliminate any amount ot 
Federal Pell Grants awarded to the 
student for the period of enrollment for 
which he or she was charged.
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(ix) To eliminate any amount of 
Federal SEOG Program aid awarded to 
the student for the period of enrollment 
for which he or she was charged.

(x) To eliminate any amount of other 
assistance awarded to the student under 
programs authorized by Title IV of the 
HEA for the period of enrollment for 
which he or she was charged.

(xi) To repay required refunds of other 
Federal, State, private, or institutional 
student financial assistance received by 
the student.

(xii) To the student.
(2) The institution must apply the 

allocation policy described in paragraph 
(g)(1) of this section consistently to all 
students who have received Title IV, 
HEA program assistance and must 
conform that policy to the following:

(i) No amount of the refund or of the 
overpayment may be allocated to the 
FWS Program.

(ii) No amount of overpayment may 
be allocated to the Federal Stafford 
Loan, Federal PLUS, or Federal SLS 
Program.

(iii) The amount of the Title IV, HEA 
program portion of the refund allocated 
to the Federal Stafford Loan, Federal 
PLUS, and Federal SLS programs must 
be returned to the appropriate 
borrower’s lender by the institution in 
accordance with program regulations 
(34 CFR part 682).

(iv) The amount of the Title IV, HEA 
program portion of the refund allocated 
to the Title IV, HEA programs other than 
the FWS, Federal Stafford Loan, Federal 
PLUS, and Federal SLS programs must 
be returned to the appropriate program 
account or accounts by the institution 
within 30 days of the date that the 
student officially withdraws, is 
expelled, takes an approved leave of 
absence, or the institution determines 
that a student has unofficially 
withdrawn.

(v) The amount of the Title IV, HEA 
program portion of the overpayment 
allocated to the Title IV, HEA programs 
other than the FWS, Federal Stafford 
Loan, Federal PLUS, and Federal SLS 
programs must be returned to the 
appropriate program account or 
accounts within 30 days of the date that 
the student repays the overpayment.

(h) Financial aid. For purposes of this 
section “financial aid” is assistance that 
a student has been or will be awarded 
(including Federal PLUS loans received 
on the student’s behalf) from Federal; 
State; institutional; or other scholarship, 
grant, or loan programs.

(i) Refund dates—(1) W ithdrawal 
date. (i)(A) Except as provided in 
paragraph (i)(l)(i)(B) and (C) of this 
section, a student’s withdrawal date is 
the earlier of—
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(1) The date that the student notifies 
an institution of the student’s 
withdrawal, or the date of withdrawal 
specified by the student, whichever is 
later; or

(2) If the student drops out of the 
institution without notifying the 
institution (does not withdraw 
officially), the last recorded date of class 
attendance by the student, as 
documented by the institution.

(B) If the student takes an approved 
leave of absence, the student’s 
withdrawal date is the last recorded 
date of class attendance by the student, 
as documented by the institution.

(C) If the student is enrolled in an 
educational program that consists 
predominantly of correspondence 
courses, the student’s withdrawal date 
is normally the date of the last lesson 
submitted by the student, if the student 
failed to submit the subsequent lesson 
in accordance with the schedule for 
lessons established by the institution. 
However, if the student establishes in 
writing, within 60 days of the date of 
the last lesson that he or she submitted, 
a desire to continue in the program and 
an understanding that the required 
lessons must be submitted on time, the 
institution may restore that student to 
“in school” status for purposes of funds 
received under the Title IV, HEA 
programs. The institution may not grant 
the student more than one restoration to 
“in school” status on this basis.

(ii) An institution must determine the 
student’s withdrawal date within 30 
days after the expiration of the earlier of 
the—

(A) Period of enrollment for which the 
student has been charged;

(B) Academic year in which the 
student withdrew; or

(C) Educational program from which 
the student withdrew.

(2) Timely paym ent. An institution 
shall pay a refund that is due to a 
student—

(i) If a student officially withdraws or 
is expelled, within 30 days after the 
student’s withdrawal date;

(ii) If a student drops out, within 30 
days of the earliest of the—

(A) Date on which the institution 
determines that the student dropped 
out;

(B) Expiration of the academic term in 
which the student withdrew; or
• (C) Expiration of the period of 

enrollment for which the student has 
been charged; or

(iii) If a student takes an approved 
leave of absence, within 30 days after 
the last recorded date of class 
attendance by the student, as 
documented by the institution.
(Authority: 20 U.S.C. 1091b, 1092,1094)
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16. Section 668.23 is revised to read 
as follows:

§ 668.23 Audits, records, and 
examinations.

(a) An institution or a foreign 
institution as defined in 34 CFR 600.52 
that participates in the Federal Perkins 
Loan, FWS, FSEOG, Federal Stafford 
Loan, Federal PLUS, Federal Pell Grant, 
PAS, or FDSL Program shall comply 
with the regulations for that program 
concerning—

(1) Fiscal and accounting systems;
(2) Program and fiscal recordkeeping; 

and
(3) Record retention.
(b) (1) An institution or a foreign 

institution as defined in 34 CFR 600.52 
that participates in any Title IV, HEA 
program shall cooperate with an 
independent auditor, the Secretary, the 
Department of Education's Inspector 
General, the Comptroller General of the 
United States, or their authorized 
representatives, a guaranty agency in 
whose program the institution 
participates, the appropriate nationally 
recognized accrediting agency, and the 
appropriate State postsecondary review 
entity designated under 34 CFR part 
667, in the conduct of audits, 
investigations, and program reviews 
authorized by law.

(2) A third-party servicer shall 
cooperate with an independent auditor, 
the Secretary, the Department of 
Education’s Inspector General, and the 
Comptroller General of the United 
States, or their authorized 
representatives, a guaranty agency in 
whose program the institution 
contracting with the servicer 
participates, the appropriate nationally 
recognized accrediting agency of an 
institution with which the servicer 
contracts, and the State postsecondary 
review entity designated under 34 CFR 
part 667, in the conduct of audits, 
investigations, and program reviews 
authorized by law.

(3) The institution’s or servicer’s 
cooperation must include—

(i) Providing timely access, for 
examination and copying, to the records 
(including computerized records) 
required by the applicable regulations 
and to any other pertinent books, 
documents, papers, computer programs, 
and records;

(ii) Providing reasonable access to 
personnel associated with the 
institution’s or servicer’s administration 
of the Title IV, HEA programs for the 
purpose of obtaining relevant 
information. In providing reasonable 
access, the institution or servicer shall 
not—



22440 Federal Register / -Vol. 59, N o. 82 /  Friday, April 2 9 , 1 994  /  Rules and  Regulations

(A) Refuse to supply any relevant 
information;

(B) Refuse to permit interviews "with 
those personnel .that .do not ¡include the 
presence of the institution’s or servicer’s 
management; and

(C) Rdfuseto permit interviews with 
those personnel that are not tape 
recorded by the institution or servicer.

(c)( 1) (i) An institution nr a •foreign 
institution as defined in 34 CFR 600."52 
that participates in the FDSL, Federal 
Perkins Loan, FWS, FSEOG, Federal 
Stafford Loan, Federal PLUS, Federal 
SLS, Federal Pell'Grant, orFA S Program 
shall have performed at least annually a 
compliance audit of its Title IV, HEA 
programs.

(ii)iA third-party servicer shall have 
performed at least annuahy a  
compliance audit o f e very aspect of the 
servicer’s  administration of the 
participation in the Title IV, MEA 
programs o f each institution with which 
the servicer has a  contract, unless—

(A) The servicer icon tracts with rorily 
one participating institution; and

(B) The audit of that institution’s  
participation involves every aspect of 
the servi car’s  administration of that 
Title JV, HEA program.

(iii.) To meat the requirements of 
paragraph (c)(l)(ii}) -of ib is section, a  
third-party servicer That contracts with 
more than one participating institution 
may submit a single compliance audit 
repent that covers every aspect of the 
servicer’s  administration <of-the 
participation in the Title JV, HEA 
programs .foreach institution with 
which the servicer contracts.

(iv) The audit required under 
paragraph foltXlri) or JiQ of this section 
shall be conducted by an independent 
auditor in accordance with the general 
standards and .the standards for 
com pliance audits .in the U.S. General 
Accounting,Qffice’s  (GAO’s) Standards 
for Audit of .Governmental 
Organizations,Programs, Activities, and 
Functions. (This publication is  available 
from the Superintendent of.Documents, 
U.S. Government Printing Office, 
Washington, DC 2D4Û2.J

(2)(i) The institution's Tirst audit must 
cover the institution’s activities for the 
entire period dftime since the 
institution began to participate in the 
Title TV, HEA program Tor which the 
audit is performed. Each subsequent 
audit -must cover'the institution’s 
activities for the entire period of time 
since the preceding audit.

(ii) The servicet’s first audit must 
cover the servicer’-s activities for Its "first 
full fiscal yeaTbeginning on or after{July 
1,1994, and mdlude any period from 
the effective date To thefregirming of the 
first full fiscal year. Each subsequent

audit that the servicer has performed 
must cover the servicer’« activities for 
the entire period of dime since the 
servicei"’s preceding audit

t3) The institution or servicer, as 
applicable, shall submit its audit report 
to the Department af Education’s 
Inspector General within 120 days of dhe 
end of the institution’s or servicer’s 
fiscal year or, i f  applicable, in 
accordance with deadlines established 
in the .Single Audit Act.

(4) The Secretary may require dhe 
institution or servicer do provide, upon 
request, to cognizant guaranty agencies 
and eligible ¡lenders under the FFEL 
programs, .State agencies, The Secretary 
of Veterans Affairs, nationally 
recognized accrediting agencies, and 
State po&tsecondaiy review entities 
designated under 34 CFR part 667, the 
results ofany audit (conducted -under 
this section.

(d*) Procedures for audits are 
contained in audit guides developed by, 
and available .-from, the Department of 
Education Is- Office ¡of Ins pector General. 
These audit guides do not impose any 
requirements beyond Those imposed 
under applicable statutes and 
regulati ons and GAO’s Standards for 
Audit of Governmental «Organizations, 
Programs, Activities, and Functions. 
(This publication is available from the 
Superintendent of Documents., «U.S. 
.Government Printing Office, 
Washington, DC 20402.)

{(e)(1) An institution, a foreign 
institution as defined 34 CFRieOOAE.Jor 
a third-party servicer that has an audit 
conducted in accordance with this 
section «hall— ,

(1) Give the Secretary and the 
Inspector Generali access To record s or 
other documents necessary To review 
theaudft;4nd

(ii) Include in any arrangement with 
an fndividuafl or firm conducting an 
audit described in This section a 
requirement that theindividual or firm 
shall give The Secretary and the 
Inspector General access To records or 
other documents necessary'to review 
the audit.

(2) A third-party servicer shall (give 
the Secretary and the Inspector General 
access To records or other documents 
necessary to revie w an .institution5s 
audit.

(3) Aninstitufion shall give The 
Secretary and the Inspector 'General 
access to records or other documents 
necessary to revie w a Third-party 
servicer’s audit.

(0 The Secretaiy considers the audit 
requirement in  -paragraph (c) of This 
Section to be satisfied by an audit 
conducted in accordance with—

(1 ) The Single Audit Act ('Chapter 7 5 
of title 31, United States Code); ©r

X2) Office of Management and Budget 
Circular A - l  33, “Audits of -Institutions 
of Higher Education and Other 
Nonprofit Organizations. ”

(g) Upon written (request, an 
institution, a  foreign institution as 
defined in .34 CFR 600.52, nr a 'third- 
party .servicershall give the,Secretary 
access To all Title J  V, HEA program and 
fiscal records, including records 
reflecting transactions with any 
financial institution with which the 
institution or servi got rdepesits -or Ih a s  
•deposited any Title IV, HEA program 
funds.

(h) ( lf ln  addition ¡to the records 
required under The applicable program 
regulations and this part, for each 
recipient of Title JV, HEA program 
assistance, The institution or foreign 
institution as defined in 34CER 608:52 
shall establish and .maintain , «on a 
current basis, .records regarding—

(i) The student’s  admission -to, and 
enrollment status at, the institution;

(ii;) The educational program and 
courses in which the student is 
enrobed;

(iii) Whether the student e  
maintaining satisfactory progress in his 
or her educational program;

(iv.) Any rafundsdue or paid To The 
student, the Title IV, HEA ¡program or 
accounts, and The ¡student’s ¡lender 
under the'Federal Stafford Loan, Federal 
PliUS, and Federal SLS programs;

T(v.) The student’s placement by#» 
institution in «  ¡job if the institution 
provides a placement service «and The 
student uses .that service;

(vi) The student’s prior,receipt of 
financial.aid,(see §668.19);

(vii) The verification o f .student said 
application data.

fviii) Financial and otherinstitutienal 
records necessary to determine the 
institutional eligibility , financial 
responsibility, and administrative 
capability of the insti tution; and

(29X9 An institution or a  foreign 
institution ¡as defined in 34 CFR 606.52 
shall establish and maintain records 
regarding (he educational qualifications 
of each ¡regular student it admits, 
whether or not ihe student receives Title 
IV, HEA program assistance, That are 
relevant to the institution’s admission 
standards.

(ii) An institution ora foreign 
institution as defined in 34 -CFR 666J52 
at which only certain educational 
programs ha ve been determined .eligible 
shall establish and maintain records 
regarding «the admission requirements 
and educational qualifications of each 
regular student enrolled in the eligible 
program or programs, whether the
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student received Title IV, HEA program 
assistance or not.

(3) Records required under applicable 
program regulations and this part shall 
be—

(1) Systematically organized;
(ii) Readily available for review by the 

Secretary at the geographical location 
where the student will receive his or her 
degree or certificate of program or 
course completion; and

(iii) Retained by the institution for the 
longer of at least five years from the 
time the record is established or the 
period of time required under the 
applicable program regulations or this 
part.
(Authority: 20 U.S.C. 1088, 1 0 9 4 ,1099c, 1141 
and section 4 of Pub. L. 95-452, 92 Stat. 
1101-1109)

17. Section 668.24 is revised to read 
as follows:

§ 668.24 Audit exceptions and 
repayments.

(a) (1) If, as a result of a Federal audit 
or an audit performed at the direction of 
an institution or third-party servicer, an 
expenditure made by the institution or 
servicer or the institution’s or servicer’s 
compliance with an applicable 
requirement (including the lack of 
proper documentation), is questioned, 
the Secretary notifies the institution or 
servicer of the questioned expenditure 
or compliance.

(2) If the institution or servicer 
believes that the questioned expenditure 
or compliance was proper, the 
institution or servicer shall notify the 
Secretary in writing of the institution’s 
or servicer’s position and the reasons for 
that position.

(3) The institution’s or servicer’s 
response must be based on performing 
an attestation engagement in accordance 
with the Standards for Attestation 
Engagements of the American Institute 
of Certified Public Accountants and 
must be received by the Secretary 
within 45 days of the date of the 
Secretary’s notification to the institution 
or servicer.

(b) (1) Based on the audit finding and 
the institution’s or third-party servicer’s 
response, the Secretary determines the 
amount of liability, if any, owed by the 
institution or servicer and instructs the 
institution or servicer as to the manner 
of repayment.

(2) If the Secretary determines that a 
third-party servicer owes a liability for 
its administration of an institution’s 
Title IV, HEA programs, the servicer 
shall notify each institution under 
whose contract the servicer owes a 
liability of the determination. The 
servicer shall also notify every
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institution that contracts with the 
servicer for the same service that the 
Secretary determined that a liability was 
owed.

(c)(1) An institution or third-party 
servicer that must repay funds under the 
procedures in this section shall repay 
those funds at the direction of the 
Secretary within 45 days of the date of 
the Secretary’s notification, unless-—

(1) The institution or servicer files an 
appeal under the procedures established 
in subpart H of this part; or

(ii) The Secretary permits a longer 
repayment period.

(2) Notwithstanding paragraphs (b) 
and (c)(1) of this section—

(i) If an institution or third-party 
servicer has posted surety or has 
provided a third-party guarantee and the 
Secretary questions expenditures or 
compliance with applicable 
requirements and identifies liabilities, 
then the Secretary may determine that 
deferring recourse to the surety or 
guarantee is not appropriate because—

(A) The need to provide relief to 
students or borrowers affected by the act 
or omission giving rise to the liability 
outweighs the importance of deferring 
collection action until completion of 
available appeal proceedings; or

(B) The terms of the surety or 
guarantee do not provide complete 
assurance that recourse to that 
protection will be fully available 
through the completion of available 
appeal proceedings; or

(ii) The Secretary may use 
administrative offset pursuant to 34 CFR 
part 30 to collect the funds owed under 
the procedures of this section.

(3) If, under the proceedings in 
subpart H, liabilities asserted in the 
Secretary’s notification, under 
paragraph (a)(1) of this section, to the 
institution or third-party servicer are 
upheld, the institution or third-party 
servicer shall repay those funds at the 
direction of the Secretary within 30 
days of the final decision under subpart 
H of this part unless—

(i) The Secretary permits a longer 
repayment period; or

(ii) The Secretary determines that 
earlier collection action is appropriate 
pursuant to paragraph (c)(2) of this 
section.

(d) An institution is held responsible 
for any liability owed by the 
institution’s third-party servicer for a 
violation incurred in servicing any 
aspect of that institution’s participation 
in the Title IV, HEA programs and 
remains responsible for that amount 
until that amount is repaid in full. 
(Authority: 20 U.S.C. 1094)

/  Rules and Regulations

18. Section 668.25 is redesignated as 
§ 668.26 and a new § 668.25 is added to 
read as follows:

§ 668.25 Contracts between an institution 
and a third-party servicer.

(a) An institution may enter into a 
written contract with a third-party 
servicer for the administration of any 
aspect of the institution’s participation 
in any Title IV, HEA program only to 
the extent that the servicer’s eligibility 
to contract with the institution has not 
been limited, suspended, or terminated 
under the proceedings of subpart G of 
this part.

(b) Subject to the provisions of 
paragraph (d) of this section, a third- 
party servicer is eligible to enter into a 
written contract with an institution for 
the administration of any aspect of the 
institution’s participation in any Title 
IV, HEA program only to the extent that 
the servicer’s eligibility to contract with 
the institution has not been limited, 
suspended, or terminated under the 
proceedings of subpart G of this pgrt.

(c) In a contract with an institution, a 
third-party servicer shall agree to—

(1) Comply with all statutory 
provisions of or applicable to Title IV of 
the HEA, all regulatory provisions 
prescribed under that statutory 
authority, and all special arrangements, 
agreements, limitations, suspensions, 
and terminations entered into under the 
authority of statutes applicable to Title 
IV of the HEA, including the 
requirement to use any hinds that the 
servicer administers under any Title IV, 
HEA program and any interest or other 
earnings thereon solely for the purposes 
specified in and in accordance with that 
program;

(2) Refer to the Office of Inspector 
General of the Department of Education 
for investigation any information 
indicating there is reasonable cause to 
believe that the institution might have 
engaged in fraud or other criminal 
misconduct in connection with the 
institution’s administration of any Title 
IV, HEA program or an applicant for 
Title IV, HEA program assistance might 
have engaged in fraud or other criminal 
misconduct in connection with his or 
her application. Examples of the type of 
information that must be referred are—

(i) False claims by the institution for 
Title IV, HEA program assistance;

(ii) False claims of independent 
student status;

(iii) False claims of citizenship;
(iv) Use of false identities;
(v) Forgery of signatures or 

certifications; and
(vi) False statements of income;
(3) Be jointly and severally liable with 

the institution to the Secretary for any
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violation by the servicer of any statutory 
provision of or applicable to Title IV of 
the HEA, any regulatory provision 
prescribed under that statutory 
authority, and any applicable special 
arrangement, agreement, or limitation 
entered into under the authority off 
statutes applicable Jbo Title IV of the 
HEA;

(4) In the .case of a third-party servicer 
that disburses funds '(including funds 
received under the Title IV, HEA 
programs) or delivers Federal Stafford 
Loan or Federal SLS Program proceeds 
to a student—

(i) Confirm the eligibility of the 
student before making that 
disbursement or delivering those 
proceeds. This confirmation must 
include, but is not limited to, any 
applicable information .contained in die 
records required ¡tinder §.668.29(h); and

(ii) Calculate and pay refunds and 
repaymentsvdue a student, the Title IV, 
HEA ¡program accounts, and the 
student’s lender under .the Redorai 
Stafford loan, Federal PLUS, and 
Federal SLS programs in accordance 
with Jthe institution's refund ¡policy, .the 
provisions of §§ 668.21 and 668.22, and 
applicable program regulations; and

(5) If the servicer or institution 
terminates ,the contract, or if the servicer 
stops providing services for the 
administration of a  Title IV, HEA 
program, goes out o f business, or «files a 
petition .under the Bankruptcy Code, 
return to the institution all—

(i) Records in the.servicer’s 
possession partainipgto the institution’s 
participation in the program or 
programs for which services .are no 
longer provided; and 

tii) Funds, including Title IV, HEA 
program funds, received horn or on 
behalf .of the institution or the 
institution’s  students, for .the purposes 
of the program or programs for which 
services are no longer provided.

(d) A third-party servicer may not 
enter into a written contract with an 
institution for the. administration of any 
aspect ¡of the institution’s  participation 
in any Title TV, HEA program, if— 

fl)(i) The servicer has been limited, 
suspended, or terminated by the 
Secretary within the preceding fi ve 
years;

Tif) The servicer has had, during die 
servicei’s Two .most recent audits of the 
servicer’s administration of fhe Title TV, 
HEA programs, an audit finding that 
resulted in the servicer’s  being required 
to repay an amount greater Than fi ve 
percent of the funds that the servicer 
administered under the Title IV, HEA 
programs for any award year; or 

,(.iii) The servicer has been cited 
during the preceding five years for

failure <to submit audit reports required 
under Title IV .of >the HEA in a tamely 
fashion; and

(2)(i) In the case of a third-party 
servicer that has been subjected to a 
termination action by the “Secretary, 
either the servicer, .or one or more 
persons or entities that the Secretary 
determines (under the provisions of „
§ 668.3/5;) exercise substantial 'control 
over the servicer, or both, have not 
submittedto the Secretary financial 
guarantees in an amount determined l y  
the Secretary to he sufficient to satisfy 
the servicer’s potential liabilities arising 
from the ¡service’s administration ofthe 
Title IV, HEA programs; and

(ii) One or more persons or entities 
that the Secretary determines '(under'the 
provisions -of §868.15) <exerci se 
substantial control over the servicer 
have not agreed to he jointly orseverally 
liable for any liabilities arising from the 
service’s  administration of the Title TV, 
HEA programs and civil and criminal 
monetary penalties authorized under 
Title IV of the HEA.

1e)(l)K) An Institution that 
participates in a Title TV, HEA program 
shall notify the Secretary within 16 days 
of the date that—

(A) The institution enters into a new 
contract or significantly .-modifies an 
existing contract with a third-party 
servicer to administer any aspect of .that 
program;

(B) The institution or a third-party 
servicer terminates a contract for die 
servicer to administer any aspect of that 
program; or

(C) A third-party servicer that 
administers any aspect df the 
institution’s participation in that 
program stops providing services for the 
administration of that program, goes out 
of business, nr files a petition under the 
Bankruptcy Code.

(ii) The institution’s notification must 
include the name and address o f the 
servicer.

(2) An Institution that contracts with 
a third-party servicer to administer any 
aspect of the Institution’s participation 
in & Title IV, HEA program shall provide 
to the Secretary,, upon request, ;a copy of 
the contract, including any 
modifications, and ¡provide Information 
pertaining to the contract .or ito the 
servicer’s administration erf the 
institution is participation in any Title 
IV„ HEA program.
(Authority: 20 U.S;C. 1094)

19. Newly redesignated §668.26 is 
revised to read as follows:

§668.26 End of an institution's 
participation in the Title IV„*EA  pragsam®.

(a) An institution’s participation in a 
Title TV, HEA program ends on tbs date 
that—

(1) The institution .dloses or stops 
providing educational programs for a 
reason other than a normal vacation 
period or a natural disaster that directly 
affects the institution or the institution’s 
students;

(t2) The ¡institution ¡loses its 
institutional eligibility under M'OFR 
part 600;

(3) The institution’s participation is 
terminated .under the proceedings in 
subpart G of this part;

(4) The institution’s period of 
participation, .as specified under
§ 668.13, expires, or the institution’s 
provisional certification is revoked 
under §668.13;

(5) The institution’s program 
participation agreement is terminated or 
expires under §668.14;

(6) The institution’s participation 
ends under § 668.17(c); or

(T) The Secretary receives a notice 
fromThe appropriate State 
post secondary review entity designated 
under 34 GFR part 867 that the 
institution’s participation should be 
withdrawn.

(b) Tf an institution’s  participation in 
a Title TV, HEA program ends, the 
institution shall—

(1) Immediately notify the Secretary 
of that fact;

<(2*) Submit *to the Secretary within 45 
days after the date that the participation 
ends—

t(i) All fmandml, performance, and 
other reports required by appropriate 
Title IV, HEA program regulations; and

(ii) A letter 6 f ‘engagement for an 
independent audit o f all funtisthat the 
institution received under that program, 
the report of which shall be submitted 
to the Secretary within 45 days after the 
date of the engagement letter;

(3) Inform the Secretary of the 
arrangements that the Institution has 
made for the proper retention and 
storage for a minimum of five years of 
all records concerning the 
administration ;of that program;

(4i) If the institution’s participation in 
the Federal Perkins Loan or FDSL 
Program ended, Inform the Secretary of 
how the institution will provide for the 
collection of any outstanding loans 
made under that program;

(5) If the institution’s participation in 
the NEISP.ar.SSIG Program ended—

(i) inform immediately the State in 
which The institution is located of that 
fact; and

(ii) Notwithstanding paragraphs fc) 
through (e) of this section, follow the
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instructions of that State concerning the 
end of that participation;

(6) If the institution’s participation in 
all the Title IV, HEA programs ended, 
inform the Secretary of ho w the 
institution will provide for the 
collection of any outstanding loans 
made under the National Defense/Direct 
Student Loan and ICL programs; and

(7) Continue to distribute refunds 
according to § 668.22.

(c) If an institution doses or stops 
providing educational programs for a 
reason other than a normal vacàtion 
period or a natural disaster that directly 
affects the institution or the institution’s 
students, the institution shall—

(1) Return to the Secretary, or 
otherwise dispose of under instructions 
from the Secretary, any unexpended 
funds that the institution has received 
under the Title IV, HEA programs for 
attendance at the institution, less the 
institution’s administrative allowance, if  
applicable; and

(2) Return to the appropriate lenders 
any Federal Stafford Loan and Federal 
SLS program proceeds that the 
institution has received but not 
delivered to, or credited to the accounts 
of, students attending the institution.

(d) (1) An institution may use funds 
that it has received under the Federal 
Pell Grant or PAS Program or a campus- 
based program or request additional 
funds from the Secretary, under 
conditions specified by the Secretary, if 
the institution does not possess 
sufficient hinds, to satisfy any unpaid 
commitment made to a student under 
that Title IV, HEA program only if—

(1) The institution’s participation in 
that Title IV, HEA program ends during 
a payment period;

(h) The institution continues to 
provide, from the date that the 
participation ends until the scheduled 
completion date of that payment period, 
educational programs to otherwise 
eligible students enrolled in the 
formerly eligible programs of the 
institution;

(iii) The commitment was made prior 
to the end of the participation; and

(iv) The commitment was made for 
attendance during that payment period 
or a previously completed payment 
period.

(2) An institution may credit to a
student’s account or deliver to the 
student the proceeds of a disbursement 
of a Federal Stafford or Federal SLS loan 
to satisfy any unpaid commitment made 
to the student under the Federal 
Stafford Loan or Federal SLS Program 
only if— *

(i) The institution’s participation in 
that Title IV, HEA program ends during 
a period of enrollment;

(ii) The institution continues to 
provide, horn the date that the 
participation ends until the scheduled 
completion date of that period of 
enrollment, educational programs to 
otherwise eligible students enrolled in 
the formerly eligible programs of the 
institution;

(iii) The commitment was made prior 
to the end of the participation;

(iv) The commitment was made for 
attendance duripg that period of 
enrollment; and

(v) The proceeds of the first 
disbursement of the loan were delivered 
to the student or credited to the 
student’s account prior to the end of die 
participation.

(3) An institution may use hinds that 
it has received under the FDSL Program 
or request additional funds from the 
Secretary, under conditions specified by 
the Secretary, if the institution does not 
possess sufficient hinds, to credit to a 
student’s account or deliver to the 
student the proceeds of a disbursement 
of a Federal Direct Student loan only 
if—

(i) The institution’s participation in 
the FDSL Program ends during a period 
of enrollment;

(ii) The institution continues to 
provide, from the date that the 
participation ends until the scheduled 
completion date of that period of 
enrollment, educational programs to 
otherwise eligible students enrolled in 
the formerly eligible programs of the 
institution;

(iii) The loan was made for attendance 
during that period of enrollment; and

(iv) The proceeds of the first 
disbursement of the loan were delivered 
to the student or credited to the 
student’s account prior to the end of the 
participation.

(e) For the purposes of this section—
(1) A commitment under the Federal 

Pell Grant and PAS programs occurs 
when a student is enrolled and 
attending the institution and has 
submitted a valid Student Aid Report to 
the institution or when an institution 
has received a valid institutional 
student information report;

(2) A commitment under the campus- 
based programs occurs when a student 
is enrolled and attending the institution 
and has received a notice from the 
institution of the amount that he or she 
can expect to receive and how and 
when that amount will be paid; and

(3) A commitment under the Federal 
Stafford and Federal SLS programs 
occurs when the Secretary or a guaranty 
agency notifies the lender that the loan 
is guaranteed.
(Authority: 20 U.S.C. 1 0 9 4 ,1099a-3)

20. Section 668.81 Is amended by 
redesignating paragraph (a)(1) 
introductory text as paragraph (a) 
introductory text; revising newly 
redesignated paragraph (a) introductory 
text; removing paragraph (a)(2); 
redesignating paragraph (a)(l)(i) through
(a)(lKiii) as paragraph (a)(1) through (3), 
respectively; adding a new paragraph
(a)(4); revising paragraphs (b), (c), and
(d); and removing paragraph (Q to read 
as follows:

§668*81 Scope and special definitions.
(a) This subpart establishes 

regulations for the following actions 
with respect to a participating 
institution or third-party servicer: 
* * * * *

(4) The limitation, suspension, or 
termination of the eligibility of the 
servicer to contract with any institution 
to administer any aspect of the 
institution’s participation in a Title IV, 
HEA program.

(b) This subpart applies to an 
institution or a third-party servicer that 
violates any statutory provision of or 
applicable to Title TV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into 
under the authority of statutes 
applicable to Title IV of the HEA.

(c) This subpart does not apply to a 
determination that—

(1) An institution or any of its 
locations or educational programs fails 
to qualify for initial designation as an 
eligible institution, location, or 
educational program because the 
institution, location, or educational 
program fails to satisfy the statutory and 
regulatory provisions that define an 
eligible institution or educational 
program with respect to the Title IV,
HEA program for which a designation of 
eligibility is sought;

(2) An institution fails to qualify for 
initial certification or provisional 
certification to participate in any Title 
IV, HEA program because the institution 
does not meet the factors of financial 
responsibility and standards of 
administrative capability contained in 
subpart B of this part;

(3) A participating institution’s or a 
provisionally certified partidpating 
institution's period of participation, as 
specified under §668.13, has expired; or

(4) A participating institution’s 
provisional certification is revoked 
under tire procedures in §668.13.

(d) This subpart does not apply to a 
determination by the Secretary of the 
system to be used to disburse Title IV, 
HEA program funds to a partidpating
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institution (i.e., advance payments and 
payments by way of reimbursements).
*  *  *  *  *

21. Section 668.82 is revised to read 
as follows:

§ 668.82 Standard of conduct
(a) A participating institution or a 

third-party servicer that contracts with 
that institution acts in the nature of a 
fiduciary in the administration of the 
Title IV, HEA programs. To participate 
in any Title IV, HEA program, the 
institution or servicer must at all times 
act with the competency and integrity 
necessary to qualify as a fiduciary.

(b) In the capacity of a fiduciary—
(1) A participating institution is 

subject to the highest standard of care 
and diligence in administering the 
programs and in accounting to the 
Secretary for the funds received under 
those programs; and

(2) A third-party servicer is subject to 
the highest standard of care and 
diligence in administering any aspect of 
the programs on behalf of the 
institutions with which the servicer 
contracts and in accounting to the 
Secretary and those institutions for any 
funds administered by the servicer 
under those programs.

(c) The failure of a participating 
institution or any of the institution’s 
third-party servicers to administer a 
Title IV, HEA program, or to account for 
the funds that the institution or servicer 
receives under that program, in 
accordance with the highest standard of 
care and diligence required of a 
fiduciary, constitutes grounds for—

(1) An emergency action against the 
institution, a fine on the institution, or 
the limitation, suspension, or 
termination of the institution’s 
participation in that program; or

(2) An emergency action against the 
servicer, a fine on the servicer, or the 
limitation, suspension, or termination of 
the servicer’s eligibility to contract with 
any institution to administer any aspect 
of the institution’s participation in that 
program.

(d) (1) A participating institution or a 
third-party servicer with which the 
institution contracts violates its 
fiduciary duty if—

(i)(A) The servicer has been convicted 
of, or has pled nolo contendere or guilty 
to, a crime involving the acquisition, 
use, or expenditure of Federal, State, or 
local government funds, or has been 
administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving those funds;

(B) A person who exercises 
substantial control over the servicer, as 
determined according to §668.15, has

been convicted of, or has pled nolo 
contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal, State, or local 
government funds, or has been 
administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving those funds;

(C) The servicer employs a person in 
a capacity that involves the 
administration of Title IV, HEA 
programs or the receipt of Title IV, HEA 
program funds who has been convicted 
of, or has pled nolo contendere or guilty 
to, a crime involving the acquisition, 
use, or expenditure of Federal, State, or 
local government funds, or who has 
been administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving those funds; or

(D) The servicer uses or contracts in 
a capacity that involves any aspect of 
the administration of the Title IV, HEA 
programs with any other person, agency, 
or organization that has been or whose 
officers or employees have been—

(1) Convicted of, or pled nolo 
contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal, State, or local 
government funds; or

(2) Administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving Federal, State, or local 
government funds; and

(ii) Upon learning of a conviction, 
plea, or administrative or judicial 
determination described in paragraph
(d)(l)(i) of this section, the institution or 
servicer, as applicable, does not 
promptly remove the person, agency, or 
organization from any involvement in 
the administration of the institution’s 
participation in Title IV, HEA programs, 
or, as applicable, the removal or 
elimination of any substantial control, 
as determined according to § 668.15, 
over the servicer.

(2) A violation for a reason contained 
in paragraph (d)(1) of this section is 
grounds for; terminating—

(i) The servicer’s eligibility to contract 
with any institution to administer any 
aspect of the institution’s participation 
in a Title IV, HEA program; and

(ii) The participation in any Title IV, 
HEA program of any institution under 
whose contract the servicer committed 
the violation, if that institution had been 
aware of the violation and had failed to 
take the appropriate action described in 
paragraph (d)(l)(ii) of this section.

(e)(1) A participating institution or 
third-party servicer, as applicable, 
violates its fiduciary duty if—

(1) (A) The institution or servicer, as 
applicable, is debarred or suspended 
under Executive Order (E.O.) 12549 (3 
CFR, 1986 Comp., p. 189) or the Federal 
Acquisition Regulations (FAR), 48 CFR 
part 9, subpart 9.4; or

(B) Cause exists under 34 CFR 85.305 
or 85.405 for debarring or suspending 
the institution, servicer, or any principal 
or affiliate of the institution or servicer 
under E.O. 12549 (3 CFR, 1986 Comp., 
p. 189) or the FAR, 48 CFR part 9, 
subpart 9.4; and

(ii) Upon learning of the debarment, 
suspension, or cause for debarment or 
suspension, the institution or servicer, 
as applicable, does not promptly—

(A) Discontinue the affiliation; or
(B) Rentove the principal from 

responsibility for any aspect of the 
administration of an institution’s or 
servicer’s participation in the Title IV, 
HEA programs.

(2) A violation for a reason contained 
in paragraph (e)(1) of this section is 
grounds for terminating—

(i) The institution’s participation in 
any Title IV, HEA program; and ;

(ii) The servicer’s eligibility to 
contract with any institution to 
administer any aspect of the 
institution’s participation in any Title 
IV, HEA program. The violation is also 
grounds, for terminating, under this 
subpart, the participation in any Title 
IV, HEA program of any institution 
under whose contract the servicer 
committed the violation, if that 
institution knew or should have “known 
of the violation.

(f)(1) The debarment of a participating 
institution or third-party servicer, as 
applicable, under E.O. 12549 (3 CFR, 
1986 Comp., p. 189) or the FAR, 48 CFR 
part 9, subpart 9.4, by the Secretary or 
another Federal agency from 
participation in Federal programs, 
under procedures that comply with 5 
U.S.C. 554-557 (formal adjudication 
requirements under the Administrative 
Procedure Act), terminates, for the 
duration of the debarment—

(1) The institution’s participation in 
any Title IV, HEA program; and

(ii) The servicer’s eligibility to 
contract with any institution to 
administer any aspect of the 
institution’s participation in any Title 
IV, HEA program.

(2) (i) The suspension of a 
participating institution or third-party 
servicer, as applicable, under E.O. 
12549 (3 CFR, 1986 Comp., p. 189) or 
thé FAR, 48 CFR part 9, subpart 9.4, by 
the Secretary or another Federal agency 
from participation in Federal programs, 
under procedures that comply with 5 
U.S.C. 554-557, suspends—
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(A) Tiie institution’s participation in 
any Title IV, HEA program; and

(B) The servicer’s eligibility to 
contract with any institution to 
administer any aspect of the 
institution’s participation in any Title 
IV, HEA program.

(ii) A suspension under this 
paragraph lasts for a period of 60 days, 
beginning on the date of the suspending 
official’s decision, except that the 
suspension may last longer if—

(A) The institution or servicer, as 
applicable, and the Secretary, agree to 
an extension of the suspension; or

(B) The Secretary begins a limitation 
or termination proceeding against the 
institution or servicer, as applicable, 
under this subpart before the 60th day 
of the suspension.
(Authority: E.O. 1254913 CFR, 1986 Comp., 
p. 189), E.O. 1268913 CFR, 1989 Comp., p. 
235); 20 U.S.C. 1070, et aeq., 1082(a)(1) and 
(h)(1), l094(c)fljiD3 and (H),* and 3474)

22. Section 668.83 is revised to read 
as follows;

§668.83 Emergency action.
(a) Under an emergency action, the 

Secretary may—
(1) Withhold Title IV, HEA program 

funds from a participating institution or 
its students, or from a third-party 
servicer, as applicable;

(2) (i) Withdraw the authority of the 
institution or servicer, as applicable, to 
com m it, disburse, deliver, or cause the 
com m itm ent, disbursement, or delivery 
of T itle  IV, HEA program hinds; or

(ii) Withdraw the authority of the 
institution or servicer, as applicable, to 
commit, disburse, deliver, or cause the 
commitment, disbursement, or delivery 
of T itle  IV, HEA program funds except 
in accordance with a particular 
procedure; and

(3) (i) Withdraw the authority of the 
servicer to administer any aspect of any 
institution’s participation in any Title 
IV, HEA program; or

(ii) Withdraw the authority of the 
servicer to administer any aspect of any 
institution ’s participation in any Title 
IV, HEA program except in accordance 
with a particular procedure.

(b)(1) An initiating official begins an 
emergency action against an institution 
or third-party servicer by sending the 
institution or servicer a notice by 
registered mail, return receipt requested. 
In an emergency action against a third- 
party servicer, the official also sends the 
notice to each institution that contracts 
with the servicer. The official also may 
transmit the notice by other, more 
expeditious means if practical.

(2) The emergency action takes effect 
on the date the initiating official mails

the notice to the institution or servicer, 
as applicable.

(3) The notice states the grounds on 
which the emergency action is based, 
the consequences of the emergency 
action, and that the institution or 
servicer, as applicable, may request an 
opportunity to show cause why the 
emergency action is unwarranted.

(c)(1) An initiating official takes 
emergency action against an institution 
or third-party servicer only if that 
official—

(1) Receives information, determined 
by the official to be reliable, that the 
institution or servicer, as applicable, is 
violating any statutory provision of or 
applicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into 
under the authority of statutes 
applicable to Title IV of the HEA;

(n) Determines that immediate action 
is necessary to prevent misuse of Title 
IV, HEA program funds; and 

(iii) Determines that the likelihood of 
loss from that misuse outweighs the 
importance of awaiting completion of 
any proceeding that may be initiated to 
limit, suspend, or terminate, as 
applicable—

(A) The participation of the 
institution in one or more Title IV, HEA 
programs; or

(B) The eligibility of the servicer to 
contract with any institution to 
administer any aspect of the 
institution’s participation in a Title IV, 
HEA program,

(2) Examples of violations of a Title 
IV, HEA program requirement that cause 
misuse and the likely loss of Title IV, 
HEA program funds include—

(i) Causing the commitment, 
disbursement, or delivery by any party 
of Title IV, HEA program funds in an 
amount that exceeds—:

(A) The amount for which students 
are eligible; or

(B) The amount of principal, interest, 
or special allowance payments that 
would have been payable to the holder 
of a Federal Stafford, Federal PLUS, or 
Federal SLS loan if a refund allocable to 
that loan had been made in the amount 
and at the time required;

(ii) Using, offering to make available, 
or causing the use or availability of Title 
IV, HEA program funds for educational 
services if—

(A) The institution, servicer, or agents 
of the institution or servicer have made 
a substantial misrepresentation as 
described in §§668.72,668.73, or 
668.74 related to those services;

(B) The institution lacks the 
administrative or financial ability to 
provide those services in full; or

(C) The institution, or servicer, as 
applicable, lacks the administrative or 
financial ability to compensate by 
appropriate refund for any portion of an 
educational program not completed by a 
student; and

(iii) Engaging in fraud involving the 
administration of a Title IV, HEA 
program. Examples of fraud include—

(A) Falsification of any document 
received from a student or pertaining to 
a student’s eligibility for assistance 
under a Title IV, HEA program;

(B) Falsification, including false 
certifications, of any document 
submitted by the institution or servicer 
to the Secretary;

(C) Falsification, including false 
certifications, of any document used for 
or pertaining to

il)  The legal authority of an
institution to provide postsecondary 
education in the State in which the 
institution is located; or

[2] The accreditation or 
preaccreditation of an institution or any 
of the institution’s educational programs 
or locations;

(D) Falsification, including false 
certifications, of any document 
submitted to a guaranty agency under 
the Federal Stafford Loan, Federal 
PLUS, and Federal SLS programs or an 
independent auditor,

(E) Falsification of any document 
submitted to a third-party servicer by an 
institution or to an institution by a 
third-party servicer pertaining to the 
institution’s participation in a Title IV, 
HEA program; and

(F) Falsification, including false 
certifications, of any document 
pertaining to. the performance of any 
loan collection activity, including 
activity that is not required by the HEA, 
or applicable program regulations.

(3) If the Secretary begins an 
emergency action against a third-party 
servicer, the Secretary may also begin an 
emergency action against any institution 
under whose contract a third-party 
servicer commits the violation.

(d)(1) Except as provided in paragraph
(d)(2) of this section, after an emergency 
action becomes effective, an institution 
or third-party servicer, as applicable, 
may not—

(i) Make or increase awards or make 
other commitments of aid to a student 
under the applicable Title IV, HEA 
program;

(ii) Disburse either program funds, 
institutional funds, or other hinds as 
assistance to a student under that Title 
IV, HEA program;
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(iii) In the case of an emergency 
action pertaining to participation in the 
Federal Stafford Loan, Federal PLUS, or 
Federal SLS Program—

(A) Certify an application for a loan 
under that program;

(B) Deliver loan proceeds to a student 
under that program; or

(C) Retain the proceeds of a loan made 
under that program that are received 
after the emergency action takes effect; 
or

(iv) In the case of an emergency action 
against a third-party servicer, administer 
any aspect of any institution’s 
participation in any Title IV, HEA 
program.

(2) If the initiating official withdraws, 
by an emergency action, the authority of 
the institution or servicer to commit, 
disburse, deliver, or cause the 
commitment, disbursement, or delivery 
of Title IV, HEA program funds, or the 
authority of the servicer to administer 
any aspect of any institution’s 
participation in any Title IV, HEA 
program, except in accordance with a 
particular procedure specified in the 
notice of emergency action, the 
institution or servicer, as applicable, 
may not take any action described in 
paragraph (d)(1) of this section except in 
accordance with the procedure specified 
in the notice.

(e)(1) Upon request by the institution 
or servicer, as applicable, the Secretary 
provides the institution or servicer, as 
soon as practicable, with an opportunity 
to show cause that the emergency action 
is unwarranted or should be modified.

(2) An opportunity to show cause 
consists of an opportunity to present 
evidence and argument to a show-cause 
official. The initiating official does not 
act as the show-cause official for any 
emergency action that the initiating 
official has begun. The show-cause 
official is authorized to grant relief from 
the emergency action. The institution or 
servicer may make its presentation in 
writing or, upon its request, at an 
informal meeting with the show-cause 
official.

(3) The show-cause official may limit 
the time and manner in which argument 
and evidence may be presented in order 
to avoid unnecessary delay or the 
presentation of immaterial, irrelevant, or 
repetitious matter.

(4) The institution or servicer, as 
applicable, has the burden of 
persuading the show-cause official that 
the emergency action imposed by the 
notice is unwarranted or should be 
modified because—

(i) The grounds stated in the notice 
did not, or no longer, exist;

(ii) The grounds stated in the notice 
will not cause loss or misuse of Title IV, 
HEA program funds; or

(iii) The institution or servicer, as 
applicable, will use procedures that will 
reliably eliminate the risk of loss from 
the misuse described in the notice.

(5) The show-cause official continues, 
modifies, or revokes the emergency 
action promptly after consideration of 
any argument and evidence presented 
by the institution or servicer, as 
applicable, and the initiating official.

(6) The show-cause official notifies 
the institution or servicer, as applicable, 
of that official’s determination promptly 
after the completion of the show-cause 
meeting or, if no meeting is requested, 
after the official receives all the material 
submitted by the institution in 
opposition to the emergency action. In 
the case of a notice to a third-party 
servicer, the official also notifies each 
institution that contracts with the 
servicer of that determination. The 
show-cause official may explain that 
determination by adopting or modifying 
the statement of reasons provided in the 
notice of emergency action.

(f) (1) An emergency action does not 
extend more than 30 days after initiated 
unless the Secretary initiates a 
limitation, suspension, or termination 
proceeding under this part or under 34 
CFR part 600 against the institution or 
servicer, as applicable, within that 30- 
day period, in which case the 
emergency action continues until a final 
decision is issued in that proceeding, as 
provided in § 668.90(c)i as applicable.

(2) Until a final decision is issued by 
the Secretary in a proceeding described 
in paragraph (f)(1) of this section, the 
continuation, modification, or 
revocation of the emergency action is at 
the sole discretion of the initiating 
official, or, if a show-cause proceeding 
is conducted, the show-cause official.

(3) If an emergency action extends 
beyond 180 days by virtue of paragraph
(f)(1) of this section, the institution or 
servicer, as applicable, may then submit 
written material to the show-cause 
official to demonstrate that because of 
facts occurring after the later of the 
notice by the initiating official or the 
show-cause meeting, continuation of the 
emergency action is unwarranted and 
the emergency action should be 
modified or ended. The show-cause 
official considers any written material 
submitted and issues a determination 
that continues, modifies, or revokes the 
emergency action.

(g) The expiration, modification, or 
revocation of an emergency action 
against an institution or third-party 
servicer does not bar subsequent 
emergency action against that

institution on grounds other than those 
specifically identified in the notice 
imposing the prior emergency action. 
Separate grounds may include violation 
by an institution or third-party servicer 
of an agreement or limitation imposed 
or resulting from the prior emergency 
action.
(Authority: 20 U.S.C. 1094)

23. Section 668.84 is revised to read 
as follows:

§ 668.84 Fine proceedings.
(a) Scope and consequences. (1) The 

Secretary may impose a fine of up to 
$25,000 per violation on a participating 
institution or third-party servicer that—

(1) Violates any statutory provision of 
or applicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into 
under the authority of statutes 
applicable to Title IV of the HEA; or

(ii) Substantially misrepresents the 
nature of—

(A) In the case of an institution, its 
educational program, its financial 
charges, or the employability of its 
graduates; or

(B) In the case of a third-party 
servicer, as applicable, the educational 
program, financial charges, or 
employability of the graduates of any 
institution that contracts with the 
servicer.

(2) If the Secretary begins a fine 
proceeding against a third-party 
servicer, the Secretary also may begin a 
fine, limitation, suspension, or 
termination proceeding against any 
institution under whose contract a 
third-party servicer commits the 
violation.

(b) Procedures, ( l j A designated 
department official begins a fine 
proceeding by sending the institution or 
servicer, as applicable, a notice by 
certified mail, return receipt requested. 
In the case of a fine proceeding against 
a third-party servicer, the official also 
sends the notice to each institution that 
is affected by the alleged violations 
identified as the basis for the fine 
action, and, to the extent possible, to 
each institution that contracts with the 
servicer for the same service affected by 
the violation. This notice—

(i) Informs the institution or servicer 
of the Secretary’s intent to fine the 
institution or servicer, as applicable, 
and the amount of the fine and 
identifies the alleged violations that 
constitute the basis for the action;

(ii) Specifies the proposed effective 
date of the fine, which is at least 20 days 
from mailing of the notice of intent ;



(iii) Informs the institution or servicer 
that the fine will not be effective on the 
date specified in the notice if the 
designated department official receives 
from the institution or servicer, as 
applicable, by that date a written 
request for a hearing or written material 
indicating why the fine should not be 
imposed; and

(iv) In the Case of a fine proceeding 
against a third-party servicer, informs 
each institution that is affected by the 
alleged violations of the consequences 
of the action to the institution.

(2) If the institution or servicer does 
not request a hearing but submits 
written material, the designated 
department official, after considering 
that material, notifies the institution or, 
in the case of a third-party servicer, the 
servicer and each institution affected by 
the alleged violations that—

(i) The fine will not be imposed; or
(ii) The fine is imposed as of a 

specified date, and in a specified 
amount.

(3) If the institution or servicer 
requests a hearing by the time specified 
in paragraph (b)(l)(iii) of this section, 
the designated department official sets 
the date and the place. The date is at 
least 15 days after the designated 
department official receives the request.

(4) A hearing official conducts a 
hearing in accordance with § 668.88.

(c) Expedited proceedings. With the 
approval of the hearing official and the 
consent of the designated department 
official and the institution or servicer, 
any time schedule specified in this 
section may be shortened.
(Authority: 20 U.S.C. 1094)

24. Section 668.85 is revised to read 
as follows:

§ 668.85 Suspension proceedings.
(a) Scope and consequences. (1) The 

Secretary may suspend an institution’s 
participation in a Title IV, HEA program 
or the eligibility of a third-party servicer 
to contract with any institution to 
administer any aspect of the 
institution’s participation in any Title 
IV, HEA program, if the institution or 
servicer—

(i) Violates any statutory provision of 
or applicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into 
under the authority of statutes 
applicable to Title IV of the HEA; or 

(u) Substantially misrepresents the 
nature of—

(A) In the case of an institution, its 
educational program, its financial 
charges, or the employability of its 
graduates; or

(B) In the case of a third-party 
servicer, as applicable, the educational 
program, financial charges, or 
employability of the graduates of any 
institution that contracts with the 
servicer.

(2) If the Secretary begins a 
suspension proceeding against a third- 
party servicer, the Secretary also may 
begin a fine, limitation, suspension, or 
termination proceeding against any 
institution under whose contract a 
third-party servicer commits the 
violation.

(3) The suspension may not exceed 60 
days unless—

U) The institution or servicer and the 
Secretary agree to an extension if the 
institution or servicer, as applicable, has 
not requested a hearing; or 

(ii) The designated department official 
begins a limitation or termination 
proceeding under § 668.86.

(b) Procedures. (1) A designated 
department official begins a suspension 
proceeding by sending a notice to an 
institution or third-party servicer by . 
certified mail, return receipt requested. 
In the case of a suspension proceeding 
against a third-party servicer, the official 
also sends the notice to each institution 
that contracts with the servicer. The 
designated department official may also 
transmit the notice by other, more 
expeditious means if practical. The 
notice—

(1) Informs the institution or servicer 
of the intent of the Secretary to suspend 
the institution’s participation or the 
servicer’s eligibility, as applicable, cites 
the consequences of that action, and 
identifies the alleged violations that 
constitute the basis for the action;

(ii) Specifies the proposed effective 
date of the suspension, which is at least 
20 days after the date of mailing of the 
notice of intent;

(iii) Informs the institution or servicer 
that the suspension will not be effective 
on the date specified in the notice, 
except as provided in § 668.90(b)(2), if 
the designated department official 
receives from the institution or servicer, 
as applicable, by that date a request for 
a hearing or written material indicating 
why the suspension should not take 
place; and

(iv) In the case of a suspension 
proceeding against a third-party 
servicer, informs each institution that 
contracts with the servicer of the 
consequences of the action to the 
institution.

(2) If the institution or servicer does 
not request a hearing, but submits 
written material, the designated 
department official, after considering 
that material, notifies the institution or, 
in the case of a third-party servicer, the

servicer and each institution that 
contracts with the servicer that—

(i) The proposed suspension is 
dismissed; or

(ii) The suspension is effective as of 
a specified date.

(3) If the institution or servicer 
requests a hearing by the time specified 
in paragraph (b)(l)(iii) of this section, 
the designated department official sets 
the date and the place. The date is at 
least 15 days after the designated 
department official receives the request. 
The suspension does not take place 
until after the requested hearing is held.

(4) A hearing official conducts a 
hearing in accordance with § 668.88.

(c) Expedited proceedings. With the 
approval of the hearing official and the 
consent of the designated department 
official and the institution or servicer, as 
applicable, any time period specified in 
this section may be shortened.
(Authority: 20 U.S.C 1094)

25. Section 668.86 is revised to read 
as follows:

§ 668.86 Limitation or termination 
proceedings.

(a) Scope and consequences. (1) The 
Secretary may limit or terminate an 
institution’s participation in a Title IV, 
HEA program or the eligibility of a 
third-party servicer to contract with any 
institution to administer any aspect of 
the institution’s participation in any 
Title IV, HEA program, if the institution 
or servicer—

(1) Violates any statutory provision of 
or applicable to Title IV of the HEA, any 
regulatory provision prescribed under 
that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into 
under the authority of statutes 
applicable to Title IV of the HEA; or

(ii) Substantially misrepresents the 
nature of—

(A) In the case of an institution, its 
educational program, its financial 
charges, or the employability of its 
graduates; or

(B) In the case of a third-party 
servicer, as applicable, the educational 
program, financial charges, or 
employability of the graduates of any 
institution that contracts with the 
servicer.

(2) If the Secretary begins a limitation 
or termination proceeding against a 
third-party servicer, the Secretary also 
may begin a fine, limitation, suspension, 
or termination proceeding against any 
institution under whose contract a 
third-party servicer commits the 
violation.

(3) The consequences of the limitation 
or termination of the institution’s
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participation or the servicer’s eligibility 
are described in §§ 668.93 and 668.94, 
respectively.

(d) Procedures. (1) A designated 
department official begins a limitation 
or termination proceeding by sending an 
institution or third-party servicer a 
notice by certified mail, return receipt 
requested. In the case of a limitation or 
termination proceeding against a third- 
party servicer, the official also sends the 
notice to each institution that contracts 
with the servicer. The designated 
department official may also transmit 
the notice by other, more expeditious 
means if practical. This notice—

(1) Informs the institution or servicer 
of the intent of the Secretary to limit or 
terminate the institution’s participation 
or servicer’s eligibility, as applicable, 
cites the consequences of that action, 
and identifies die alleged violations that 
constitute the basis for the action, and, 
in the case of a limitation proceeding, 
states the limits to be imposed;

(ii) Specifies the proposed effective 
date of the limitation or termination, 
which is at least 20 days after the date 
of mailing of the notice of intent;

(iii) Informs the institution or servicer 
that the limitation or termination will 
not be effective on the date specified in 
the notice if the designated department 
official receives from the institution or 
servicer, as applicable, by that date a 
request for a hearing or written material 
indicating why the limitation or 
termination should not take place; and

(iv) In the case of a limitation or 
termination proceeding against a third- 
party servicer, informs each institution 
that contracts with the servicer of the 
consequences of the action to the 
institution.

(2) If the institution or servicer does 
not request a hearing but submits 
written material, the designated 
department official, after considering 
that material, notifies the institution or, 
in the case of a third-party servicer, the 
servicer and each institution that 
contracts with the servicer that-:—

(i) The proposed action is dismissed;
(ii) Limitations are effective as o f  a 

specified date; or
(iii) The termination is effective as of 

a specified date.
(3) If the institution or servicer 

requests a hearing by the time specified 
in paragraph (bXl)Uii) of this section, 
the designated department official sets 
the date and the place. The date is at 
least 15 days after the designated 
department official receives the request. 
The limitation or termination does not 
take place until after the requested 
hearing is held.

(4) A hearing official conducts a 
hearing in accordance with §668.88.

(c) Expedited proceeding. With the 
approval of the hearing official and the 
consent of the designated department 
official and the institution or servicer, as 
applicable, any time schedule specified 
in this section may be shortened.
(Authority: 20 U.S.C. 1094)

26. Section 668.87 is revised to read 
as follows:

§ 668.87 Prehearing conference.
(a) A hearing official may convene a 

prehearing conference if he or she 
thinks that the conference would be 
useful, or if the conference is requested 
by—

(1) The designated department official 
who brought a proceeding against an 
institution or third-party servicer under 
this subpart; or

(2) The institution or servicer, as 
applicable.

(b) The purpose of a prehearing 
conference is to allow the parties to 
settle or narrow the dispute.

(c) If the hearing official, the 
designated department official, and the 
institution, or servicer, as applicable, 
agree, a prehearing conference may 
consist of—

(1) A conference telephone call;
(2) An informal meeting; or
(3) The submission and exchange of 

written material.
(Authority: 20 U.S.C. 1094)

27. Section 668.88 is amended by 
revising paragraph (b) introductory text 
and paragraph (d) to read as follows:

§668.88 Hearing.
*  *  *  *  *

(b) If the hearing official, the 
designated department official who 
brought a proceeding against an 
institution or third-party servicer under 
this subpart, and the institution or 
servicer, as applicable, agree, the 
hearing process may be expedited. 
Procedures to expedite the (rearing 
process may include, but are not limited 
to, the following—
*  *  *  *  *

(d) The designated department official 
makes a transcribed record of the 
proceeding and makes one copy of the 
record available to the institution or 
servicer.
(Authority: 20 U.S.C. 1094)

28. Section 666.89 is amended by 
revising paragraphs (a), (b)(2), and (c) 
introductory text, and adding a new 
paragraph (d) to read as follows:

§668.89 Authority and responsibilities o f 
the hearing official.

(a) The hearing official regulates the 
course of a hearing and the conduct Of

the parties during the hearing. The 
hearing official takes all necessary steps 
to conduct a fair and impartial hearing.

(b) * * *
(2) If requested by the hearing official, 

the parties to a hearing shall provide 
available personnel who have 
knowledge about the matter under 
review for oral or written examination.

(c) The hearing official takes whatever 
measures are appropriate to expedite a 
hearing. These measures may include, 
but are not limited to, the following—
*  *  *  *  *

(d) The hearing official is bound by all 
applicable statutes and regulations. The 
hearing official may not—

(1) Waive applicable statutes and 
regulations; or

(2) Rule them invalid.
(Authority: 20 U.S.C. 1094)

29. Section 668.90 is revised to read 
as follows:
§ 668.90 Initial and final decisions— 
Appeals.

(a)(l)(i) A hearing official issues a 
written initial decision in a hearing by 
certified mail, return receipt requested 
to—

(A) The designated department 
official who began a proceeding against 
an institution or third-party servicer;

(B) The institution or servicer, as 
applicable; and

(C) In the case of a proceeding against 
a third-party servicer, each institution 
that contracts with the servicer.

(ii) The hearing official may also 
transmit the notice by other, more 
expeditious means if practical.

(iii) The hearing official issues the 
decision within the latest of the 
following dates:

(A) The 30th day after the last 
submission is filed with the hearing 
official.

(B) The 60th day after the last 
submission is filed with the hearing 
official if the Secretary* upon request of 
the hearing official, determines that the 
unusual complexity of the case requires 
additional time for preparation of the 
decision.

(C) The 50th day after the last day of 
the hearing, if the hearing official does 
not request the parties to make any 
posthearing submission.

(2) The hearing official’s initial 
decision states whether the imposition 
of the fine, limitation, suspension, or 
termination sought by the designated 
department official is warranted, in 
whole or in part. If the designated 
department official brought a 
termination action against the 
institution or servicer, the hearing 
official may, if appropriate, issue an
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initial decision to fine the institution or 
servicer, as applicable, or, rather than 
terminating the institution’s 
participation or servicer’s eligibility, as 
applicable, impose one or more 
limitations on the institution’s 
participation or servicer’s eligibility.

(3) Notwithstanding the provisions of 
paragraph (a)(2) of this section—

(i) If, in a termination action against 
an institution, the hearing official finds 
that the institution has violated the 
provisions of § 668.14(b)(18), the 
hearing official also finds that 
termination of the institution’s 
participation is warranted;

(ii) It, in a termination action against 
a third-party servicer, the hearing 
official finds that the servicer has 
violated the provisions of § 668.82(d)(1), 
the hearing official also finds that 
termination of the institution's 
participation or servicer’s eligibility, as 
applicable, is warranted;

(iii) If an action brought against an 
institution or third-party servicer 
involves its failure to provide surety in 
the amount specified by the Secretary 
under § 668.15, the hearing official finds 
that the amount of the surety 
established by the Secretary was 
appropriate, unless the institution can 
demonstrate that the amount was 
unreasonable;

(iv) In a limitation, suspension, or 
termination proceeding commenced on 
the grounds described in § 668.17(a)(1), 
if the hearing official finds that an 
institution’s Federal Stafford loan and 
Federal SLS cohort default rate, as 
defined in § 668.17(e), meets the
conditions specified in § 668.17(a)(1) for 
initiation of limitation, suspension, or 
termination proceedings, the hearing 
official also finds that the sanction 
sought by the designated department 
official is warranted, except that the 
hearing official finds that no sanction is 
warranted if the institution
demonstrates that it has implemented 
the default reduction measures 
described in Appendix D to this part;

(v) In a termination action taken 
against an institution or third-party 
servicer based on the grounds that the 
institution or servicer failed to comply 
with the requirements of § 668.23(c)(3), 
if the hearing official finds that the 
institution or servicer failed to meet 
those requirements, the hearing official 
finds that the termination is warranted;
. l1) a termination action against an
institution based on the grounds that the 
institution is not financially responsible 
under § 668.15(c)(1), the hearing official 
finds that the termination is warranted 
unless the institution demonstrates that 
ail applicable conditions described in 
§ 668.15(d)(4) have been met; and

(vii) In a termination action against an 
institution or third-party servicer on the 
grounds that the institution or servicer, 
as applicable, engaged in fraud 
involving the administration of any 
Title IV, HEA program, the hearing 
official finds that the termination action 
is warranted if the hearing official finds 
that the institution or servicer, as 
applicable, engaged in that fraud. 
Examples of fraud include—

(A) Falsification of any document 
received from a student or pertaining to 
a student’s eligibility for assistance 
under a Title IV, HEA program;

(B) Falsification, including false 
certifications, of any document 
submitted by the institution or servicer 
to the Department of Education;

(C) Falsification, including false 
certifications, of any document used for 
or pertaining to—

(1) The legal authority of an 
institution to provide postsecondary 
education in the State in which the 
institution is located; or

(2) The accreditation or 
preaccreditation of an institution or any 
of the institution’s educational programs 
or locations;

(D) Falsification, including false 
certifications, of any document 
submitted to a guaranty agency under 
the Federal Stafford Loan, Federal 
PLUS, and Federal SLS programs, an 
independent auditor, an eligible 
institution, or a third-party servicer;

(E) Falsification of any document 
submitted to a third-party servicer by an 
institution or to an institution by a 
third-party servicer pertaining to the 
institution’s participation in a Title IV, 
HEA program; and

(F) Falsification, including false 
certifications, of any document 
pertaining to the performance of any 
loan collection activity, including 
activity that is not required by the HEA 
or applicable program regulations.

(4) The hearing official bases findings 
of fact only on evidence considered at 
the hearing and on matters given 
judicial notice. If a hearing is conducted 
solely through written submissions, the 
parties must agree to findings of fact.

(b) (1) In a suspension proceeding, the 
Secretary reviews the hearing official’s 
initial decision and issues a final 
decision within 20 days after the initial 
decision. The Secretary adopts the 
initial decision unless it is clearly 
unsupported by the evidence presented 
at the hearing.

(2) The Secretary notifies the 
institution or servicer and, in the case 
of a suspension proceeding against a 
third-party servicer, each institution 
that contracts with the servicer of the 
final decision. If the Secretary suspends
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the institution’s participation or 
servicer’s eligibility, the suspension 
takes effect on the later of- -̂

(1) The day that the institution or 
servicer receives the notice; or

(ii) The date specified in the 
designated department official’s original 
notice of intent to suspend the 
institution’s participation or servicer’s 
eligibility.

(3) A suspension may not exceed 60 
days unless a designated department 
official begins a limitation or 
termination proceeding under this 
subpart before the expiration of that 
period. In that case, the period may be 
extended until a final decision is issued 
in that proceeding according to 
paragraph (c) of this section.

(c) (1) In a fine, limitation, or 
termination proceeding, the hearing 
official’s initial decision automatically 
becomes the Secretary’s final decision 
30 days after the initial decision is 
issued and received by both parties 
unless, within that 30-day period, the 
institution or servicer, as applicable, or 
the designated department official 
appeals the initial decision to the 
Secretary.

(2) (i) A party may appeal the hearing 
official’s initial decision by submitting 
to the Secretary, within 30 days after the 
party receives the initial decision, a 
brief or other written statement that 
explains why the party believes that the 
Secretary should reverse or modify the 
decision of the hearing official.

(ii) At the time the party files its 
appeal submission, the party shall 
provide a copy of that submission to the 
opposing party.

(iii) The opposing party shall submit 
its brief or other responsive statement to 
the Secretary, with a copy to the 
appellant, within 30 days after the 
opposing party receives the appellant’s 
brief or written statement.

(iv) The appealing party may submit 
proposed findings of fact or conclusions 
of law. However, the proposed findings 
of fact must be supported by—

(A) The evidence introduced into the 
record at the hearing;

(B) Stipulations of the parties if the 
hearing consisted of written 
submissions; or

(C) Matters that may be judicially 
noticed.

(v) Neither party may introduce new 
evidence on appeal.

(vi) The initial decision of the hearing 
official imposing a fine or limiting or 
terminating the institution’s 
participation or servicer’s eligibility 
does not take effect pending the appeal.

(vii) The Secretary renders a final 
decision. The Secretary may delegate to 
a designated department official the
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functions described in paragraph (c)(2)
(vii) through (ix) of this section.

(viii) In rendering a final decision, the 
Secretary considers only evidence 
introduced into the record at the hearing 
and facts agreed to by the parties if the 
hearing consisted only of written 
submissions and matters that may be 
judicially noticed.

(ix) If the hearing official finds that a 
termination is warranted pursuant to 
paragraph (a)(3) of this section, the 
Secretary may affirm, modify, or reverse 
the initial decision, or may remand the 
case to the hearing official for further 
proceedings consistent with the 
Secretary’s decision. If the Secretary 
affirms the initial decision without 
issuing a statement of reasons, the 
Secretary adopts the opinion of the 
hearing official as the decision of the 
Secretary. If the Secretary modifies, 
remands, or reverses the initial decision, 
in whole or in part, the Secretary’s 
decision states the reasons for the action 
taken.
(Authority: 20 U.S.C. 1082,1094)

30. Section 668.91 is amended by 
revising the heading: and revising 
paragraphs (a)(1), (a)(2), (b) heading,
(b)(1), (b)(2) introductory text, and (c) to 
read as follows:
§ 668.91 Filing of requests for hearings 
and appeals: confirmation of mailing and 
receipt dates.

(a) * * *
(1) A request by an institution or 

third-party servicer for a hearing or 
show-cause opportunity, other material 
submitted by an institution or third- 
party servicer in response to a notice of 
proposed action under this subpart, or 
an appeal to the Secretary under this 
subpart must be filed with the 
designated department official by hand- 
delivery, mail, or facsimile 
transmission.

(2) Documents filed by facsimile 
transmission must be transmitted to the 
designated department official 
identified, either in the notice initiating 
the action, or, for an appeal, in 
instructions provided by the hearing 
official, as the individual responsible to 
receive them. A party filing a document 
by facsimile transmission must confirm 
that a complete and legible copy of the 
document was received by the 
Department of Education, and may be 
required by the designated department 
official to provide a hard copy of the 
document.
* * * * *

(b) Confirm ation o f  m ailing and  
receipt dates. (1) The mailing date of a 
notice from a designated department 
official initiating an action under this

'subpart is the date evidenced on the 
original receipt of mailing from the U.S, 
Postal Service.

(2) The date on which a request for a 
show-cause opportunity, a request for a 
hearing, other material submitted in 
response to a notice of action under this 
subpart, a decision by a hearing official, 
or a notice of appeal is received is, as 
applicable—
* * * * *

(c) Refusals. If an institution or third- 
party servicer refuses, to accept a notice 
mailed under this subpart, the Secretary 
considers the notice as being received 
on the date that the institution or 
servicer refuses to accept the notice. .
(Authority: 20 U.S.C. 1094)

31. Section 668.92 is revised to read 
as follows:

§ 668.92 Fines.
(a) In determining the amount of a 

fine, the designated department official, 
hearing official, and Secretary take into 
account—

(1) (i) The gravity of an institution’s 
or third-party servicer’s violation or 
failure to carry out the relevant statutory 
provision, regulatory provision, special 
arrangement, agreement, or limitation 
entered into under the authority of 
statutes applicable to Title IV of the 
HEA; or

(ii) The gravity of the institution’s or 
servicer’s misrepresentation;

(2) The size of the institution;
(3) The size of the servicer’s business, 

including the number of institutions 
and students served by the servicer;

(4) In the case of a violation by a 
third-party servicer, the extent to which 
the servicer can document that the 
institution contributed to that violation; 
and

(5) For purposes of assessing a fine on 
a third-party servicer, the extent to 
which—

(i) Violations are caused by repeated 
mechanical systemic unintentional 
errors. The Secretary counts the total of 
violations caused by a repeated 
mechanical systemic unintentional error 
as a single violation, unless the servicer 
has been cited for a similar violation 
previously and had failed to make the 
appropriate corrections to the system; 
and

(ii) The financial loss of Title IV, HEA 
program funds was attributable to a 
repeated mechanical systemic 
unintentional error.

(b) In determining the gravity of the 
institution’s or servicer’s violation, 
failure, or misrepresentation under 
paragraph (a) of this section, the 
designated department official, hearing 
official, and Secretary take into account

the amount of any liability owed by the 
institution and any third-party servicer 
that contracts with the institution, and 
the number of students affected as a 
result of that violation, failure, or 
misrepresentation on—

(1) Improperly expended or unspent 
Title IV, HEA program funds received 
by the institution or servicer, as 
applicable; or

(2) Required refunds.
(c) Upon the request of the institution 

or third-party servicer, the Secretary 
may compromise the fine.
(Authority: 20 U.S.C. 1094)

32. Section 668.93 is revised to read 
as follows:

§ 668.93 Limitation.
A limitation may include, as 

appropriate to the Title IV, HEA 
program in question—

(a) A limit on the number or 
percentage of students enrolled in an 
institution who may receive Title IV, 
HEA program funds;

(b) A limit, for a stated period of time, 
on the percentage of an institution’s 
total receipts from tuition and fees 
derived from Title IV, HEA program 
funds;

(c) A limit on the number or size of 
institutions with which a third-party 
servicer may contract;

(d) A limit on the number of borrower 
or loan accounts that a third-party 
servicer may service under a contract 
with an institution;

(e) A limit on the responsibilities that 
a third-party servicer may perform 
under a contract with an institution;

(f) A requirement for a third-party 
servicer to perform additional 
responsibilities under a contract with an 
institution;

(g) A requirement that an institution 
obtain surety, in a specified amount, to 
assure its ability to meet its financial 
obligations to students who receive Title 
IV, HEA program funds;

(h) A requirement that a third-party 
servicer obtain surety, in a specified 
amount, to assure the servicer’s ability 
to meet the servicer's financial 
obligations under a contract; or

(i) Other conditions as may be 
determined by the Secretary to be 
reasonable and appropriate.
(Authority: 20 U.S.C. 1094)

33. Section 668.94 is revised to read 
as follows:

§ 668.94 Termination.
(a) A termination.
(1) Ends an institution’s participation 

in a Title IV, HEA program or ends a 
third-party servicer’s eligibility to 
contract with any institution to



22451Federal Register J  Vol.

administer any aspect of the 
institution’s participation in a Title IV, 
HEA program;

(2) Ends the authority of a third-party 
servicer to administer any aspect of any 
institution’s participation in that 
program;

(3) Prohibits an institution or third- 
party servicer, as applicable, or the 
Secretary from making or increasing 
awards under that program;

(4) Prohibits an institution or third- 
party servicer, as applicable, from 
making any other new commitments of 
funds under that program; and

(5) If an institution’s participation in 
the Federal Stafford Loan, Federal 
PLUS, or Federal SLS Program has been 
terminated, prohibits further guarantee 
commitments by the Secretary for loans 
under that program to students to attend 
that institution, and, if the institution is 
a lender under that program, prohibits 
further disbursements by the institution 
(whether or not guarantee commitments 
have been issued by the Secretary or a 
guaranty agency for those 
disbursements!,

(b) After its participation in a Title IV, 
HEA program has been terminated, an 
institution may disburse or deliver 
funds under that Title IV, HEA program 
to students enrolled at the institution 
only in accordance with § 668.26 end 
with any additional requirements 
imposed under this part.

(c) If a third-party servicer’s eligibility 
is terminated, the servicer must return 
to each institution that contracts with 
the servicer any funds received by the 
servicer under the applicable Title IV, 
HEA program on behalf of the 
institution or the institution’s students 
or otherwise dispose of those funds 
under instructions from the Secretary. 
The servicer also must return to each 
institution that contracts with the 
servicer all records pertaining to the 
servicer’s administration of that 
program on behalf of that institution. 
(Authority: 20 U.S jC. 1094)

34. Section 668.95 is revised to read 
as follows:

§ 668.95 Reimbursements, refunds, and 
offsets.

(a) The designated department 
official, hearing official, or Secretary 
may require an institution or third-party 
servicer to take reasonable and 
appropriate corrective action to remedy 
the institution’s or servicer’s  violation, 
as applicable, of any statutory provision 
of or applicable to Title IV of the HEA, 
any regulatory provision prescribed 
under that statutory authority, or any 
applicable special arrangement, 
agreement, or limitation entered into
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under the authority of statutes 
applicable to Title IV of the HEA

(b) The corrective action may include 
payment of any funds to the Secretary, 
or to designated recipients, that the 
institution or servicer, as applicable, 
improperly received, withheld, 
disbursed, .or caused to be disbursed. 
Corrective action may, for example, 
relate to—

(1) With respect to the Federal 
Stafford Loan, Federal PLUS, and 
Federal SLS programs-—

(1) Ineligible interest benefits, special 
allowances, or other claims paid by the 
Secretary; and

(ii) Discounts, premiums, or excess 
interest paid in violation of 34 CFR part 
682; and

(2) With respect to all Title IV, HEA 
programs—

(1) Refunds required under program 
regulations; and

{ii) Any grants, work-study assistance, 
or loans made in violation of program 
regulations.

(c) If any final decision requires an 
institution or third-party servicer to 
reimburse or make any other payment to 
the Secretary, the Secretary may offset 
these claims against any benefits or 
claims due to the institution or servicer. 
(Authority: 20 U.SjC. 1094|

35. Section 668.96 is revised to read 
as follows:

§ 668.96 Reinstatement after termination.
(a) (ll An institution whose 

participation in a Title IV, HEA program 
has been terminated may file a request 
for reinstatement of that participation.

(2) A third-party servicer whose 
eligibility to contract with any 
institution to administer any aspect of 
the institution's participation in a Title 
IV, HEA program has been terminated 
may file a request for reinstatement of 
that eligibility.

(b) An institution whose participation 
has been terminated or a third-party 
servicer whose eligibility has been 
terminated may request reinstatement 
only after the later of the expiration of—

(1) Eighteen months from the effective 
date of the termination; or

(2) A debarment or suspension under 
Executive Order 12549 (3 CFR, 1986 
Comp., p. 189) or the Federal 
Acquisition Regulations, 48 CFR part 9, 
subpart 9.4.

(c) To be reinstated, an institution or 
third-party servicer must suhmit its 
request for reinstatement in writing to 
the Secretary and must—

(1) Demonstrate to the Secretary’s 
satisfaction that it has corrected the 
violation or violations on which its 
termination was based, including
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payment in full to the Secretary or to 
other recipients of funds that the 
institution or servicer, as applicable, has 
improperly received, withheld, 
disbursed, or caused to be disbursed;

(2) Meet all applicable requirements 
of this part; and

(3) In the case of an institution, enter 
into a new program participation 
agreement with the Secretary.

(d) The Secretary, within 60 days of 
receiving the reinstatement request—

(1) Grants the request;
(2) Denies the request; or
(3) Grants the request subject to a 

limitation or limitations.
(Authority: 20 U.S.C. 1094; E .O .12549 {3 
CFR, 1986 Comp., p. 189), 12689 (3 CFR,
1989 Comp., p. 235))

36. Section 668.97 is revised to read 
as follows:

§ 668,97 Removal of limitation.
(a) An institution whose participation 

in a TitleTV, HEA program has been 
limited may not apply for removal of the 
limitation before the expiration of 12 
months from the effective date of the 
limitation.

(b) A third-party servicer whose 
eligibility to contract with any 
institution to administer any aspect of 
the institution’s participation in a Title 
IV, HEA program has been limited may 
request removal of the limitation.

(c) The institution or servicer may not 
apply for removal of the limitation 
before the later of the expiration of—

(1) Twelve months from the effective 
datç of the limitation; or

(2) A debarment or suspension under 
Executive O der 12549 (3 CFR, 1986 
Comp., p. 189) or the Federal 
Acquisition Regulations, 48 CFR part 9, 
subpart 9.4.

(d) If the institution or servicer 
requests removal of the limitation, the 
request must be in writing and show 
that the institution or servicer, as 
applicable, has corrected the violation 
or violations on which the limitation 
was based.

(e) No later than 60 days after the 
Secretary receives the request, the 
Secretary responds to the institution or 
servicer—

(1) Granting its request;
(2) Denying its request; or
{3) Granting the request subject to 

other limitation or limitations.
(f) If the Secretary denies the request 

or establishes other limitations, the 
Secretary grants the institution or 
servicer, upon the institution’s or 
servicer’s request, an opportunity to 
show cause why the participation or 
eligibility, as applicable, should be fully 
reinstated.
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(g) The institution’s or servicer’s 
request for an opportunity to show 
cause does not waive—

(1) The institution’s right to 
participate in any or all Title IV, HEA 
programs if it complies with the 
continuing limitation or limitations 
pending the outcome of the opportunity 
to show cause; and

(2) The servicer’s right to contract 
with any institution to administer any 
aspect of the institution’s participation 
in any Title IV, HEA program, if the 
servicer complies with the continuing 
limitation pending the outcome of the 
opportunity to show cause.
(Authority: 20 U.S.C. 1094; E.O. 12549 (3 
CFR, 1986 Comp., p. 189), 12689 (3 CFR,
1989 Comp., p. 235))

37. Section 668.111 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

§ 668.111 Scope and purpose.
(a) This subpart establishes rules 

governing the appeal by an institution 
or third-party servicer from a final audit 
determination or a final program review 
determination arising from an audit or 
program review of the institution’s 
participation in any Title IV, HEA 
program or of the servicer’s 
administration of any aspect of an 
institution’s participation in any Title 
IV, HEA program.

(b) This suopart applies to any 
participating institution or third-party 
servicer that appeals a final audit 
determination or final program review 
determination.
*  *  Dr Dr Dr

38. Section 668.112 is revised to read 
as follows:

§668.112 Definitions.
The following definitions apply to 

this subpart:
(a) Final audit determ ination  means 

the written notice of a determination 
issued by a designated department 
official based on an audit of—

(1) An institution’s participation in 
any or all of the Title IV, HEA programs; 
or

(2) A third-party servicer’s 
administration of any aspect of an 
institution’s participation in any or all 
of the Title IV, HEA programs.

(b) Final program  review  
determ ination  means the written notice 
of a determination issued by a 
designated department official and 
resulting from a program compliance 
review of—

(1) An institution’s participation in 
any or all of the Title IV, HEA programs; 
or

(2) A third-party servicer’s 
administration of any aspect of an

institution’s participation in any Title 
IV, HEA program.
(Authority: 20 U.S.C. 1094)

39. Section 668.113 is revised to read 
as follows:

§ 668.113 Request for review.
(a) An institution or third-party 

servicer seeking the Secretary’s review 
of a final audit determination or a final 
program review determination shall file 
a written request for review with the 
designated department official.

(b) The institution or servicer shall 
file its request for review and any 
records or materials admissible under 
the terms of § 668.116(e) and (f), no later 
than 45 days from the date that the 
institution or servicer receives the final 
audit determination or final program 
review determination.

(c) The institution or servicer shall 
attach to the request for review a copy 
of the final audit determination or final 
program review determination, and 
shall—

(1) Identify the issues and facts in 
dispute; and

(2) State the institution’s or servicer’s 
position, as applicable, together with 
the pertinent facts and reasons 
supporting that position.
(Authority: 20 U.S.C. 1094)

40. Section 668.114 is revised to read 
as follows:
§ 668.114 Notification of hearing.

(a) Upon receipt of an institution’s or 
third-party servicer’s request for review, 
the designated department official 
arranges for a hearing before a hearing 
official.

(b) Within 30 days of the designated 
department official’s receipt of an 
institution’s or third-party servicer’s 
request for review, the hearing official 
notifies the designated department 
official and the parties to the proceeding 
of the schedule for the submission of 
briefs by both the designated 
department official and, as applicable, 
the institution or servicer.
- (c) The hearing official schedules the 
submission of briefs and of 
accompanying evidence admissible 
under the terms of § 668.116 (e) and (f) 
to occur no later than 120 days from the 
date that the hearing official notifies the 
institution or servicer.
(Authority: 20 U.S.C. 1094)

41. Section 668.116 is amended by 
revising paragraphs (b), (d), (e)(1), (f), 
and (g) to read as follows:

§668.116 Hearing.
Dr *  *  *  *

(b) The hearing process consists of the 
submission of written briefs to the

hearing official by the institution or 
third-party servicer, as applicable, and 
by the designated department official, 
unless the hearing official determines, 
under paragraph (g) of this section, that 
an oral hearing is also necessary.
Dr *  Dr *  it

(d) An institution or third-party 
servicer requesting review of the final 
audit determination or final program 
review determination issued by the 
designated department official shall 
have the burden of proving the 
following matters, as applicable:

(1) That expenditures questioned or 
disallowed were proper.

(2) That the institution or servicer 
complied with program requirements.

(e) (1) A party may submit as evidence 
to the hearing official only materials 
within one or more of the following 
categories:

(i) Department of Education audit 
reports and audit work papers for audits 
performed by the department’s Office of 
Inspector General.

(ii) In the case of an institution, 
institutional audit work papers, records, 
and other materials, if the institution 
provided those work papers, records, or 
materials to the Department of 
Education no later than the date by 
which the institution was required to 
file its request for review in accordance 
with §668.113.

(iii) In the case of a third-party 
servicer, the servicer’s audit work 
papers and the records and other 
materials of the servicer or any 
institution that contracts with the 
servicer, if the servicer provided those 
work papers, records, or materials to the 
Department of Education no later than 
the date that the servicer was required 
to file the request for review under 
§668.113.

(iv) Department of Education program 
review reports and work papers for 
program reviews.

(v) Institutional or servicer records 
and other materials (including records 
and other materials of any institution 
that contracts with the servicer) 
provided to the Department of 
Education in response to a program 
review, if the records or materials were 
provided to the Department of 
Education by the institution or servicer 
no later than the date by which the 
institution or servicer was required to 
file its request for review in accordance 
with §668.113.

(vi) Other Department of Education 
records and materials if the records and 
materials were provided to the hearing 
official no later than 3 days after the 
institution’s or servicer’s filing of its 
request for review.
D . D  Dr H it
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(f) The hearing official accepts only 
evidence that is berth admissible and 
timely under the terms of paragraph {e) 
of this section, and relevant and 
material to the appeal. Examples of 
evidence that shall be deemed irrelevant 
and immaterial except upon a dear 
showing of probative value respecting 
the matters described in paragraph (d) of 
this section include—

(1) Evidence relating to a period of 
time other than the period off time 
covered by the audit or program review;

(2} Evidence relating to an audit or 
program review of an institution or 
third-party servicer other than the 
institution or servicer bringing the 
appeal, or the resolution thereof; and

(3) Evidence relating to the current 
practice of the institution or servicer 
bringing the appeal in die program areas 
at issue in the appeal.

ig) (1) The hearing official may 
schedule an oral argument if he or she 
determines that an oral argument is 
necessary to clarify the issues and die 
positions of the parties as presented in 
the parties* written submissions.

(2) in the event that an oral argument 
is conducted, the designated department 
official makes a transcribed record of 
the proceedings and makes one copy of 
that record available to each -of the 
parties to the proceeding.
* * * * *

42. Section 66&.123 is revised to read 
as follows:

§668.123 Collection.
To the extent that the decision of the 

Secretary sustains the final audit 
determination or program review 
determination, subject to the provisions 
of § 668.24{c)(3), the Department of 
Education will take steps to collect die 
debt at issue or otherwise effect the 
determination that was subject to die 
request for review.
(Authority: 20 UL&C. 1-G94J

43. A new Appendix A to part 668 is 
added to read as follows:
Appendix A to Part 668—Standards for 
Acceptable Refund Policies by 'Participating 
Institutions

For purposes of § 66&.22ib}(l)(iv)iA), the 
Secretary considers an institution to have a 
fair and equitable refund policy if the 
institution uses a policy that meets die 
minimum requirements of this appendix. 
These requirements do not affect an 
institution’s obligation to comply with other 
Department of JMucatfon regulations.

(IJ The governing board o f the institution 
must review and approve the schedule o f all 
institutional ch arts and refund policies 
applicable to students. The pricing of 
services and refund policies have important 
consequences to students, parents., «the 
institution, and society.; as sucih, pricing and

refund policies must receive board attention 
■and approval.

(II) The institution must seek consumer 
views in the process o f establishing and 
amending charge and refund Structures. 
Decisions regarding institutional funds are 
ultimately the sole responsibility of the 
institution’s legally designated fund 
custodians. However., consumer concerns do 
affect decision making, and involving 
consumers in decision making related to 
charges and refunds is an essential approach 
for assessing student needs and -creatmg 
public awareness of institutional 
requirements.

(III) The institution must publish a current 
scheduie c f  off student charges (including the 
costs o f required supplies arid equipment, 
publish a  statement o f the purpose for such 
charges and related refund policies,, have 
those statements readily-available free -of 
charge to current and prospective students, 
and substantiate that the costs o f required 
supplies and equipment are reasonably 
related to the cost o f providing the supplies 
and equipment to the students. Students and 
parents have a right to know what charges 
they will be expected to pay and what will 
or will not be refunded. They also have a 
right to know what services accompany 
payment of the charges, informational 
materials published free for students and 
prospective students are ideal for this 
puipose.

TTV) The institution must clearly designate 
all optional charges as “optioned" in aO 
published schedules and related materials. 
Charges that are mandatory and charges that 
are optional must be plainly differentiated in 
all printed materials. Statements 
accompanying die schedule may include 
institutional endorsements of the optimal 
program or service. The institution must state 
clearly in its schedule if a charge is optional 
for some students hut required for others.

IV) The institution must clearly identify 
charges and deposits that are nonrefundable 
a s141nonrefvmddbtem on all published 
schedules, institutions determine tm an 
individual basis which df their charges are 
refundable or nonrefundable. In general, 
admission fees, application fees, laboratory 
fees;, facility and student activity lees, and 
other similar charges are not refundable. 
These fees are generality charged to cover the 
cost of activities such as processing 
applications and other student information, 
reserving academic positions and 
establishing the limits of institutional 
programs and services, reserving bousing 
space., and otherwise setting die fixed costs 
of the institution for the “Coming academic 
periods.

Institutions determine -on an individual 
basis which of their deposits are refundable 
or nonrefundable. Some deposits wall be 
nonrefrmdahle or will be credited to a 
student’s account le.g., tuition deposits). 
Others are refundable according to the -terms 
of the deposit agreement {e.g., deposits for 
breakage).

(VJ) The institution must refund housing 
rental charges, lessa  deposit, as long as 
written notification o f cancellation is made 
prior to a well-publicized date that provides 
reasonable opportunity to make the space

available to other students. Written 
notification on or before the .beginning of the 
term of the contract is necessary to ensure 
utilization of housing units. During the term 
of die contract, room charges are generally 
not refundable. However, based an the 
program offered, space availability, debt 
service requirements, State and local laws, 
and other individual circumstances, 
institutions may provide for some more 
flexible refund guideline for housing.

{VII) The institution must refund board 
charges.in fun, less a deposit, i f  written 
notification c f  cancellation is made prior to 
a well-publicized date that falls on or before 
the beginning o f the term o f the contract. 
Subsequent board charges should be 
refunded on a pro rata basis. It is reasonable 
to make a refund for those goods and services 
not consumed. The deposit should reflect 
that portion of an institution’s costs that are 
fixed for the term of the contract.

(VITI) The institutional refund policy must 
include the following requirements:

A. The institution must refund 100 percent 
of the tuition charges, less an administrative 
fee that does not exceed the lesser of $100
or S percent of the tuition, if the Student 
submits written notice of cancellation on or 
before one week preceding the first day of 
classes for the period of enrollment for which 
the Student was charged.

B. The institution must refund at least 00 
percent of the tuition charges if the student 
submits written notice of cancellation 
between the end of the period of time 
specified in TVm) A. and the end of the first 
10 percent (in time) of file period of 
enrollment for which the student was 
charged.

C. The institution must refund at least 50 
percent .of file tuition charges if the student 
submits written notice of cancellation 
between the end cf the first 10 percent (in 
time) of the period of enrollment for which 
the-Student was charged and the end of file 
first 25 percent (in time) of that period Of 
enrollment.

D. The institution must refund at least 25 
percent Of the tuition charges if the student 
submits written notice of cancellation 
between the end of the first 25 percent fin 
time) of file period of enrollment for which 
the Student was charged and the end of the 
first 50 percent fin time) of file period of 
enrollment.

TS. For purposes of this policy, “tuition 
charges" include, but are not limited to, 
charges for any equipment {including hooks 
and supplies) issued by an institution to a 
student if file institu tion specifies in the 
enrollment agreement a separate charge for 
equipment that the student actually obtains 
or if the institution refers the student to a 
vendor operated by the institution or an 
entity affiliated or related to the institution.

IF) The institution may exclude from the 
calculation of a refund owed under this 
paragraph the documented cost to the 
institution of unretnmahle equipment issued 
to the Student in accordance with p a r a g r a p h 
(VITflE of this appendix or of returnable 
equipment issued to the student in 
accordance with paragraph (VIU) E of this 
appendix if ihe student does not return the 
equipment in good condition, afiowing .for
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reasonable wear and tear, .within 20 days 
following the date of the student’s 
withdrawal. For example, equipment is not 
considered to be returned in good condition 
and, therefore, is unreturnable, if the 
equipment cannot be reused because of 
clearly recognized health and sanitary 
reasons. The institution must clearly and 
conspicuously disclose in the enrollment 
agreement any restrictions on the return of 
equipment, including equipment that is 
unreturnable. The institution must notify the 
student in writing prior to enrollment that 
return of the specific equipment involved 
will be required within 20 days of the 
student’s withdrawal.

(IX) The institution must assess no penalty 
charges where the institution, as opposed to 
the student, is in error. Penalty charges, such 
as those involving late registration fees, 
change-of-schedule fees, and late payment 
fees, must not be assessed if it is determined 
that the student is not responsible for the 
action causing the charges to be levied.

(X) The institution must advise students 
that any notifications o f withdrawal or 
cancellation and requests for refund must be 
in writing and addressed to the designated 
institution officer. A student’s written 
notification of withdrawal or cancellation 
and request for a refund provides an accurate 
record of transactions and also ensures that 
the request will be processed on a timely 
basis. Acceptance of oral requests is an 
undesirable practice.

(XI) The institution must pay or credit 
refunds due in accordance with 
§668.22(i)(2).

(XII) The institution must publicize, as a 
part o f its dissemination o f information on 
charges and refunds, that an appeals process 
exists for students or parents who believe 
that individual circumstances warrant 
exceptions from published policy. The 
informational materials must include the 
name, title, and address o f the official 
responsible for handling appeals. Although 
charges and refund policies should reflect 
extensive consideration of student and 
institutional needs, it will not be possible to 
encompass in these structures the variety of 
personal circumstances that may exist or 
develop. Institutions are required to provide 
a system of due process to their students, and 
charges and refund policies are legitimately
a part of that process. Students and parents 
should be informed regularly of procedures 
for requesting information concerning 
exceptions to published policies.

44. Appendix D to part 668 is amended by 
revising the introductory paragraphs to read 
as follows:
Appendix D to Part 668—Default Reduction 
Measures

This appendix describes measures that an 
institution with a high default rate under the 
Federal Stafford Loan and Federal SLS 
programs should find helpful in reducing 
defaults. An institution with a fiscal year 
default rate that exceeds the threshold rate 
for a limitation, suspension, or termination 
action under § 668.17 may avoid that 
sanction by demonstrating that the 
institution has implemented the measures 
included in this appendix. Other institutions

should strongly consider taking these steps as 
well.

To reduce defaults, the Secretary 
recommends that the institution take the 
following measures:
* * * * ■ *

PART 682—FEDERAL FAMILY 
EDUCATION LOAN (FFEL) PROGRAMS

45. The authority citation for part 682 
continues to read as follows:

Authority: 20 U.S.C 1071 to 1087-2, unless 
otherwise noted.

46. In § 682.200 paragraph (b) is 
amended by revising paragraph (1) and 
adding a new paragraph (5) in the 
definition of “Lender” and adding a 
new definition of “Third-party servicer” 
in alphabetical order, and by revising 
the authority citation to read as follows:

§ 682.200 Definitions.
* * * * *

(b) * * *
Lender. (1) The term “eligible lender” 

is defined in section 435(d) of the Act, 
and in paragraphs (2)—(5) of this 
definition.
* * * * *

(5) The term eligible lender does not 
include any lender that—

(i) Is debarred or suspended, or any of 
whose principals or affiliates (as those 
terms are defined in 34 CFR part 85) is 
debarred or suspended under Executive 
Order (E.O.) 12549 (3 CFR, 1986 Comp., 
p. 189) or the Federal Acquisition 
Regulation (FAR), 48 CFR part 9, 
subpart 9.4;

(ii) Is an affiliate, as defined in 34 CFR 
part 85, of any person who is debarred 
or suspended under E.O. 12549 (3 CFR, 
1986 Comp., p. 189) or the FAR, 48 CFR 
part 9, subpart 9.4; or

(iii) Employs a person who is 
debarred or suspended under E.O.
12549 (3 CFR, 1986 Comp., p. 189) or 
the FAR, 48 CFR part 9, subpart 9.4, in 
a capacity that involves the 
administration or receipt of FFEL 
Program funds.
* * * * *

Third-party servicer. Any State or 
private, profit or nonprofit organization 
or any individual that enters into a 
contract with a lender or guaranty 
agency to administer, through either 
manual or automated processing, any 
aspect of the lender’s or guaranty 
agency’s FFEL programs required by any 
statutory provision of or applicable to 
Title IV of the HEA, any regulatory 
provision prescribed under that 
statutory authority, or any applicable 
special arrangement, agreement, or 
limitation entered into under the 
authority of statutes applicable to Title 
IV of the HEA that governs the FFEL

programs, including, any applicable 
function described in the definition of 
third-party servicer in 34 CFR part 668; 
originating, guaranteeing, monitoring, 
processing, servicing, or collecting 
loans; claims submission; or billing for 
interest benefits and special allowance.
* * * * *
(Authority: 8 U.S.C. 1101; 20 U.S.C. 1070 to 
1087-2, 1088-1098 ,1141 ; E.O. 12549(3 CFR, 
1986 Comp., p. 189), E .0 .12689 (3 CFR, 1989 
Comp., p. 235))

47. Section 682.401 is amended by 
adding a new paragraph (b)(23) to read 
as follows:
§ 682-401 B asic program agreem ent 
* * * *  *

(b) * * *
(23) Third-party servicers. The 

guaranty agency may not enter into a 
contract with a third-party servicer that, 
the Secretary has determined does not 
meet the financial and compliance 
standards under § 682.416. The guaranty 
agency shall provide the Secretary with 
the name and address of any third-party 
servicer with which the agency enters 
into a contract and, upon request by the 
Secretary, a copy of that contract.
* * * * *

48. Section 682.413 is amended by 
revising paragraphs (a), (b), (c), and (d) 
to read as follows: '
§ 682.413 Remedial actions.

(a) (1) The Secretary requires a lender 
and its third-party servicer 
administering any aspect of the FFEL 
programs under a contract with the 
lender to repay interest benefits and 
special allowance or other 
compensation received on a loan 
guaranteed by a guaranty agency, 
pursuant to paragraph (a)(2) of this 
section—

(i) For any period beginning on the 
date of a failure by the lender or 
servicer, with respect to the loan, to 
comply with any of the requirements set 
forth in § 682.406(a)(l)-(a)(6), (a)(9), and 
(a)(12);

(ii) For any period beginning on the 
date of a failure by the lender or 
servicer, with respect to the loan, to 
meet a condition of guarantee coverage 
established by the guaranty agency, to 
the date, if any, on which the guaranty 
agency reinstated the guarantee 
coverage pursuant to policies and 
procedures established by the agency;

(iii) For any period in which tne 
lender or servicer, with respect to the. 
loan, violates the requirements of 
subpart C of this part; and

(iy) For any period beginning on the 
day after the Secretary’s obligation to 
pay special allowance on the loan 
terminates under § 682.302(d).
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(2) For purposes of this section, a 
lender and any applicable third-party 
servicer shall be considered jointly and 
severally liable for the repayment of any 
interest benefits and special allowance 
paid as a result of a violation of 
applicable requirements by the servicer 
in administering the lender’s FFEL 
programs.

(3) For purposes of paragraph (a)(2) of 
this section, the relevant third-party 
servicer shall repay any outstanding 
liabilities under paragraph (a)(2) of this 
section only if—

(i) The Secretary has determined that 
the servicer is jointly and severally 
liable for the liabilities; and

(ii) (A) The lender has not repaid in 
full the amount of the liability within 30 
days from the date the lender receives 
notice from the Secretary of the liability;

(B) The lender has not made other 
satisfactory arrangements to pay the 
amount of the liability within 30 days 
from the date the lender receives notice 
from the Secretary of the liability; or

(C) The Secretary is unable to collect 
the liability from the lender by offsetting 
the lender’s bill to the Secretary for 
interest benefits or special allowance, 
if—

(1) The bill is submitted after the 30 
day period specified in paragraph 
(a)(3)(ii)(A) of this section has passed; 
and

(2) The lender has not paid, or made 
satisfactory arrangements to pay, the 
liability.

(b) The Secretary requires a guaranty 
agency to repay reinsurance payments 
received on a loan if the lender, third- 
party servicer, if applicable, or the 
agency failed to meet the requirements 
of § 682.406(a).

(c) (1) In addition to requiring 
repayment of reinsurance payments 
pursuant to paragraph (b) of this section 
the Secretary may take one or more of 
the following remedial actions against a 
guaranty agency or third-party servicer 
administering any aspect of the FFEL 
programs under a contract with the 
guaranty agency, that makes an 
incomplete or incorrect statement in 
connection with any agreement entered 
into under this part or violates any 
applicable Federal requirement:

0) Require the agency to return 
payments made by the Secretary to the 
agency.

payments to the agency.
(iii) Limit the terms and conditions of 

the agency s continued participation in 
the FFEL programs.

(iv) Suspend or terminate agreements 
with the agency.

(v) Impose a fine on the agency or 
servicer. For purposes of assessing a fine 
on a third-party servicer, a repeated

mechanical systemic unintentional error 
shall be counted as one violation, unless 
the servicer has been cited for a similar 
violation previously and had failed to 
make the appropriate corrections to the 
system.

(vi) Require repayment from the 
agency and servicer pursuant to 
paragraph (c)(2) of this section, of 
interest, special allowance, and 
reinsurance paid on Consolidation loan 
amounts attributed to Consolidation 
loans that violate § 682 .206 (0 (1).

(vii) Require repayment from the 
agency or servicer, pursuant to 
paragraph (c)(2) of this section, of any 
related payments that the Secretary 
became obligated to make to others as a 
result of an incomplete or incorrect 
statement or a violation of an applicable 
Federal requirement.

(2) For purposes of this section, a 
guaranty agency and any applicable 
third-party servicer shall be considered 
jointly and severally liable for the 
repayment of any interest benefits, 
special allowance, reinsurance paid, or 
other compensation on Consolidation 
loan amounts attributed to 
Consolidation loans that violate 
§ 682.206(f)(1) as a result of a violation 
by the servicer administering any aspect 
of the FFEL programs under a contract 
with that guaranty agency.

-(3) For purposes of paragraph (c)(2) of 
this section, the relevant third-party 
servicer shall repay any outstanding 
liabilities under paragraph (c)(2) of this 
section only if—

(i) The Secretary has determined that 
the servicer is jointly and severally 
liable for the liabilities; and

(ii) (A) The guaranty agency has not 
repaid in full the amount of the liability 
within 30 days from the date the 
guaranty agency receives notice from 
thè Secretary of the liability;

(B) The guaranty agency nas not made 
other satisfactory arrangements to pay 
the amount of the liability within 30 
days from the date the guaranty agency 
receives notice from the Secretary of the 
liability; or

(C) The Secretary is unable to collect 
the liability from the guaranty agency by 
offsetting the guaranty agency’s first 
reinsurance claim to the Secretary, if—

(1) The claim is submitted after the 
30-day period specified in paragraph 
(c)(3)(ii)(A) of this section has passed; 
and

(2) The guaranty agency has not paid, 
or made satisfactory arrangements to 
pay, the liability.

(d) (1) The Secretary follows the 
procedures described in 34 CFR part 
668, subpart G, applicable to fine 
proceedings against schools, in 
imposing a fine against a lender,

guaranty agency, or third-party servicer. 
References to “the Institution” in those 
regulations shall be understood to mean 
the lender, guaranty agency, or third- 
party servicer, as applicable, for this 
purpose.

(2) The Secretary also follows the 
provisions of section 432(g) of the Act 
in imposing a fine against a guaranty 
agency or lender.
* * * * *

49. Section 682.414 is amended by 
revising paragraph (a)(l)(i) to read as 
follows:

§ 682.4T4 Records, reports, and inspection 
requirements for guaranty agency 
programs.

(a) Records. (l)(i) The guaranty agency 
shall maintain current, complete, and 
accurate records of each loan that it 
holds, including, but not limited to, the 
records described in paragraph (a)(1)(h) 
of this section. The records must be 
maintained in a system that allows 
ready identification of each loan’s 
current status, updated at least once 
every 10 business days. Any reference to 
a guaranty agency under this section 
includes a third-party servicer that 
administers any aspect of the FFEL 
programs under a contract with the 
guaranty agency, if applicable.
* * * * *

50. A new §682.416 is added to 
subpart D to read as follows:

§ 682.416 Requirements for third-party 
servicers and lenders contracting with 
third-party servicers.

(a) Standards fo r  adm inistrative 
capability. A third-party servicer is 
considered administratively responsible 
if it—

(1) Provides the services and 
administrative resources necessary to 
fulfill its contract with a lender or 
guaranty agency, and conducts all of its 
contractual obligations that apply to the 
FFEL programs in accordance with 
FFEL programs regulations;

(2) Has business systems including 
combined automated and manual 
systems, that are capable of meeting the 
requirements of part B of Title IV of the 
Act and with the FFEL programs 
regulations; and

(3) Has adequate personnel who are 
knowledgeable about the FFEL 
programs.

(b) Standards o f  fin an cial 
responsibility. The Secretary applies the 
provisions of 34 CFR 668.15(b) (l)—(4 ) 
and (6)—(9) to determine that a third- 
party servicer is financially responsible 
under this part. References to “the 
institution” in those provisions shall be 
understood to mean the third-party 
servicer, for this purpose.
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(c) S pecial review  o f  third-party 
servicer. (1) The Secretary may review a 
third-party servicer to determine that it 
meets the administrative capability and 
financial responsibility standards in this 
section.

(2) In response to a request from the 
Secretary, the servicer shall provide 
evidence to demonstrate that it meets 
the administrative capability and 
financial responsibility standards in this 
section.

(3) The servicer may also provide 
evidence of why administrative action is 
unwarranted if it is unable to 
demonstrate that it meets the standards 
of this section.

(4) Based on the review of the 
materials provided by the servicer, the 
Secretary determines if the servicer 
meets the standards in this part. If the 
servicer does not, the Secretary may 
initiate an administrative proceeding 
under subpart G.

(d) Past perform ance o f third-party 
servicer or persons affiliated  with 
servicer. Notwithstanding paragraphs (b) 
and (c) of this section, a third-party 
servicer is not financially responsible
if—

(1) (i) The servicer; its owner, majority 
shareholder, or chief executive officer; 
any person employed by the servicer in 
a capacity that involves the 
administration of a Title IV, HEA 
program or the receipt of Title IV, HEA 
program funds; any person, entity, or 
officer or employee of an entity with 
which the servicer contracts where that 
person, entity, or officer or employee of 
the entity acts in a capacity that 
involves the administration^ a Title IV, 
HEA program or the receipt of Title IV, 
HEA program funds has-been convicted 
of, or has pled nolo contendere or guilty 
to, a crime involving the acquisition, 
use, or expenditure of Federal, State, or 
local government funds, or has been 
administratively or judicially 
determined to have committed fraud or 
any other material violation of law 
involving such funds, unless—

(A) The funds that were fraudulently 
obtained, or criminally acquired, used, 
or expended have been repaid to the 
United States, and any related financial 
penalty has been paid;

(B) The persons who were convicted 
of, or pled nolo contendere or guilty to, 
a crime involving the acquisition, use, 
or expenditure of the funds are no 
longer incarcerated for that crime; and

(C) At least five years have elapsed 
from the date of the conviction, nolo  
contendere plea, guilty plea, or 
administrative or judicial 
determination; or
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(ii) The servicer, or any principal or 
affiliate of the servicer (as those terms 
are defined in 34 CFR part 85), is—

(A) Debarred or suspended under 
Executive Order (E.O.) 12549 (3 CFR, 
1986 Comp., p. 189) or the Federal 
Acquisition Regulations (FAR), 48 CFR 
part 9, subpart 9.4; or

(B) Engaging in any activity that is a 
cause under 34 CFR 85.305 or 85.405 for 
debarment or suspension under E.O. 
12549 (3 CFR, 1986 Comp., p. 189) or 
the FAR, 48 CFR part 9, subpart 9.4; and

(2) Upon learning of a conviction, 
plea, or administrative or judicial 
determination described in paragraph
(d)(1) of this section, the servicer does 
not promptly remove the person, 
agency, or organization from any 
involvement in the administration of the 
servicer’s participation in Title IV, HEA 
programs, including, as applicable, the 
removal or elimination of any 
substantial control, as determined under 
34 CFR 668.15, over the servicer.

(e) Independent audits. (1) A third- 
party servicer shall arrange for an 
independent audit of its administration 
of the FFELP loan portfolio unless—

(1) The servicer contracts with only 
one lender or guaranty agency; and

(ii) The audit of that lender’s or 
guaranty agency’s FFEL programs 
involves every aspect of the servicer’s 
administration of those FFEL programs.

(2) The audit must—
(I) Examine the servicer’s compliance 

with the Act and applicable regulations;
(ii) Examine the servicer’s financial 

management of its FFEL program 
activities;

(iii) Be conducted in accordance with 
the standards for audits issued by the 
United States General Accounting 
Office’s (GAO’s) Standards fo r  Audit o f  
Governmental Organizations, Programs, 
Activities, and Functions. (This 
publication is available from the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402.) Procedures for 
audits are contained in an audit guide 
developed by and available from the 
Office of Inspector General of the 
Department of Education; and

(iv) Except for the initial audit, be 
conducted at least annually and be 
submitted to the Secretary within six 
months of the end of the audit period. 
The initial audit must be an annual 
audit of the servicer’s first full fiscal 
year beginning on or after July 1 i 1994, 
and include any period from the 
beginning of the first full fiscal year.
The audit report must be submitted to 
the Secretary within six months of the 
end of the audit period. Each 
subsequent audit must cover the 
servicer’s activities for the one-year
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period beginning no later than the end 
of the period covered by the preceding 
audit.

(3) With regard to a third-party 
servicer that is a governmental entity, 
the audit required by this paragraph 
must be conducted in accordance with 
31 U.S.C. 7502 and 34 CFR part 80, 
Appendix G.

(4) With regard to a third-party 
servicer that is a nonprofit organization, 
the audit required by this paragraph 
must be conducted in accordance with 
Office of Management and Budget 
(OMB) Circular A-133, “Audit of 
Institutions of Higher Education and 
Other Nonprofit Institutions,’’ as 
incorporated in 34 CFR 74.61(h)(3).

(f) Contract responsibilities. A lender 
that participates in the FFEL programs 
may not enter into a contract with a 
third-party servicer that the Secretary 
has determined does not meet the 
requirements of this section. The lender 
must provide the Secretary with the 
name and address of any third-party 
servicer with which the lender enters 
into a contract and, upon request by the 
Secretary, a copy of that contract. A 
third-party servicer that is under 
contract with a lender to perform any 
activity for which the records in 
§ 682.414(a)(3)(ii) are relevant to 
perform the services for which the 
servicer has contracted shall maintain 
current, complete, and accurate records 
pertaining to each loan that the servicer 
is under contract to administer on 
behalf of the lender. The records must 
be maintained in a system that allows 
ready identification of each loan’s 
current status.
(Authority: 20 U.S.C. 1078,1078-1,1078-2, 
1078-3, 1082; E.O. 12549 (3 CFR, 1986 
Comp., p. 189), 12689 (3 CFR, 1989 Comp., 
p. 235))

Subpart G—Limitation, Suspension, or 
Termination of Lender or Third-party 
Servicer Eligibility and Disqualification 
of Lenders and Schools

51. The title of subpart G is revised to 
read as set forth above.

52. Section 682.700 is amended by 
revising paragraphs (a) and (b)(1) to read 
as follows:

§ 682.700 Purpose and scope.
(a) This subpart governs the 

limitation, suspension, or termination 
by the Secretary of the eligibility of an 
otherwise eligible lender to participate 
in the FFEL programs or the eligibility 
of a third-party servicer to enter into a 
contract with an eligible lender to 
administer any aspect of the lender’s 
FFEL programs. The regulations in this 
subpart apply to a lender or third-party
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servicer that violates any statutory 
provision governing the FFEL programs 
or any regulations, special 
arrangements, agreements, or limitations 
entered into under the authority of 
statutes applicable to Title IV of the 
HEA prescribed under the FFEL 
programs. These regulations apply to 
lenders that participate only in a 
guaranty agency program, lenders that 
participate in the FFEL programs, and 
third-party servicers that administer 
aspects of a lender’s FFELP portfolio. 
These regulations also govern the 
Secretary’s disqualification of a lender 
or school from participation in the FFEL 
programs under section 432(h)(2) and
(h)(3) of the Act.

(b) * * *
(1) (i) To a determination that an 

organization fails to meet the definition 
of “eligible lender” in section 435(d)(1) 
of the Act or the definition of “lender” 
in § 682.200, for any reason other than 
a violation of the prohibitions in section 
435(d)(5) of the Act; or

(ii) To a determination that an 
organization fails to meet the standards 
in §682.416;
* * . * * *

53. Section 682.701 is amended by 
revising the definitions of Limitation, 
Suspension, and Termination to read as 
follows:

§ 682.701 Definitions of terms used in this 
subpart
*  *  *  *  *

Limitation. The continuation, of a 
lender’s or third-party servicer’s 
eligibility subject to compliance with 
special conditions established by 
agreement with the Secretary or a 
guaranty agency, as applicable, or 
imposed as the result of a limitation or 
termination proceeding.

Suspension. The removal of a lender’s 
eligibility, or a third-party servicer’s 
eligibility to contract with a lender or 
guaranty agency, for a specified period 
of time or until the lender or servicer 
fulfills certain requirements.

Termination. (1) The removal of a 
lender’s eligibility for an indefinite 
period of time—

(1) By a guaranty agency; or
(ii) By the Secretary, based on an 

action taken by the Secretary, or a 
designated Departmental official under 
§682.706; or

(2) The removal of a third-party 
servicer’s eligibility to contract with a 
lender or guaranty agency for an 
indefinite period of time by the 
Secretary based on an action taken by 
the Secretary, or a designated 
Departmental official under § 682.706. 
(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

54. Section 682.702 is amended by 
redesignating paragraph (c) as paragraph
(d); adding a new paragraph (c); and 
removing “(c)” in paragraph (a) and 
adding, in its place “(d)” to read as 
follows:

§ 682.702 Effect on participation.
* * * * *

(c) A limitation imposes on a third- 
party servicer—

(1) A limit on the number of loans or 
accounts or total amount of loans that 
the servicer may service;

(2) A limit on the number of loans or 
accounts or total amount of loans that 
the servicer is administering under its 
contract with a lender or guaranty 
agency; or

(3) Other reasonable requirements or 
conditions, including those described in 
§682.709.
* * * * *

55. Section 682.703 is amended by 
revising paragraph (a) and paragraph (b) 
introductory text to read as follows:

§ 682.703 Informal compliance procedure.
(a) The Secretary may use the 

informal compliance procedure in 
paragraph (b) of this section if the 
Secretary receives a complaint or other 
reliable information indicating that a 
lender or third-party servicer may be in 
violation of applicable laws, regulations, 
special arrangements, agreements, or 
limitations entered into under the 
authority of statutes applicable to Title 
IV of the HEA.

(b) Under the informal compliance 
procedure, the Secretary gives the 
lender or servicer a reasonable 
opportunity to—
*  *  *  *  - ft

56. Section 682.704 is amended by 
revising paragraphs (a)(1), (b), (c), and
(d)(2)(ii) to read as follows:

§ 682.704 Emergency action.
(a) * * *
(1) Receives reliable information that 

the lender or a third-party servicer with 
which the lender contracts is in 
violation of applicable laws, regulations, 
special arrangements, agreements, or 
limitations entered into under the 
authority of statutes applicable to Title 
IV of the HEA pertaining to the lender’s 
portfolio of loans;
* * * * *

(b) The Secretary begins an emergency 
action by notifying the lender or third- 
party servicer, by certified mail, return 
receipt requested, of the action and the 
basis for the action.

(c) The action becomes effective on 
the date the notice is mailed to the 
lender or third-party servicer.

(d) * * *
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(2 )  *  *  *
(ii) Upon the written request of the 

lender or third-party servicer, the 
Secretary may provide the lender or 
servicer with an opportunity to 
demonstrate that the emergency action 
is unwarranted.
(Authority: 20 U.S.C. 1080 ,1082 ,1085 ,1094)

57. Section 682.705 is revised to read 
as follows:

§ 682.705 Suspension proceedings.
(a) Scope. (1) A suspension by the 

Secretary removes a lender’s eligibility 
under the FFEL programs or a third- 
party servicer’s ability to enter into 
contracts with eligible lenders, and the 
Secretary does not guarantee or reinsure 
a new loan made by the lender or new 
loan serviced by the servicer during a 
period not to exceed 60 days from the 
date the suspension becomes effective, 
unless—

(1) The lender or servicer and the 
Secretary agree to an extension of the 
suspension period, if the lender or 
third-party servicer has not requested a 
hearing; or
, (ii) Tne Secretary begins a limitation 

or a termination proceeding.
(2) If the Secretary begins a limitation 

or a termination proceeding before the 
suspension period ends, the Secretary 
may extend the suspension period until 
the completion of that proceeding, 
including any appeal to the Secretary,

(b) N otice. (1) The Secretary, or a 
designated Departmental official, begins 
a suspension proceeding by sending the 
lender or servicer a notice by certified 
mail with return receipt requested.

(2) The notice—
(i) Informs the lender or servicer of 

the Secretary’s intent to suspend the 
lender’s or servicer’s eligibility for a 
period not to exceed 60 days;

(ii) Describes the consequences of a 
suspension;

(iii) Identifies the alleged violations 
on which the proposed suspension is 
based;

(iv) States the proposed date the 
suspension becomes effective, which is 
at least 20 days after the date of mailing 
of the notice;

(v) Informs the lender or servicer that 
the suspension will not take effect on 
the proposed date, except as provided in 
paragraph (c)(8) of this section, if the 
Secretary receives at least five days 
prior to that date a request for an oral 
hearing or written material showing 
why the suspension should not take 
effect; and

(vi) Asks the lender or servicer to 
correct voluntarily any alleged 
violations.

(c) Hearing. (1) If the lender or 
servicer does not request an oral hearing
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but submits written material, the 
Secretary, or a designated Departmental 
official, considers the material and—

(1) Dismisses the proposed 
suspension; or

(ii) Determines that the proposed 
suspension should be implemented and 
notifies the lender or servicer of the 
effective date of the suspension.

(2) If the lender or servicer requests an 
oral hearing within the time specified in 
paragraph (b)(2)(v) of this section, the 
Secretary schedules the date and place 
of the hearing. The date is at least 15 
days after receipt of the request from the 
lender or servicer. No proposed 
suspension takes effect until a hearing is 
held.

(3) The oral hearing is conducted by 
a presiding officer who—

(i) Ensures that a written record of the 
hearing is made;

(ii) Considers relevant written 
material presented before the hearing 
and other relevant evidence presented 
during the hearing; and

(iii) Issues a decision based on 
findings of fact and conclusions of law 
that may suspend the lender’s or 
servicer’s eligibility wily if the presiding 
officer is persuaded that the suspension 
is warranted by the evidence.

(4) The formal rules of evidence do 
not apply, and no discovery, as 
provided in the Federal Rules of Civil 
Procedure, (28 U.S.C. Appendix) is 
required.

(5) The presiding officer shall base 
findings of fact only on evidence 
considered at or before the hearing and 
matters given official notice.

(6) The initial decision of the 
presiding officer is mailed to the lender 
or servicer.

(7) The Secretary automatically 
reviews the initial decision of the 
presiding officer. The Secretary notifies 
the lender or servicer of the Secretary’s 
decision by mail.

(8) A suspension takes effect on either 
a date that is at least 20 days after the 
date the notice of a decision imposing : 
the suspension is mailed to the lender 
or servicer, or on the proposed effective 
date stated in the notice sent under 
paragraph (b) of this section, whichever 
is later.
(Authority: 20 US.C. 1080,1082,1085,1094)

58. Section 682.706 is revised to read 
as follows:

§ 682.706 Limitation or termination 
proceedings.

(a) N otice. (1) The Secretary, or a 
designated Departmental official, begins 
a limitation or termination proceeding, 
whether a suspension proceeding has 
begun, by sending the lender or third-

party servicer a notice by certified mail 
with return receipt requested.

(2) The notice—
(i) Informs the lender or servicer of 

the Secretary’s intent to limit or 
terminate the lender’s or servicer’s 
eligibility;

(ii) Describes the consequences of a 
limitation or termination;

(Hi) Identifies the alleged violations 
on which the proposed limitation or 
termination is based;

(iv) States the limits which may be 
imposed, in the case of a limitation 
proceeding;

(v) States the proposed date the 
limitation or termination becomes 
effective, which is at least 20 days after 
the date of mailing of the notice;

(vi) Informs the lender or servicer that 
the limitation or termination will not 
take effect on the proposed date if the 
Secretary receives, at least five days 
prior to that date, a request for an oral 
hearing or written material showing 
why the limitation or termination 
should not take effect;

(vii) Asks the lender or servicer to 
correct voluntarily any alleged 
violations; and

(viii) Notifies the lender or servicer 
that the Secretary may collect any 
amount owed by means of offset against 
amounts owed to the lender by the 
Department and other Federal agencies.

( d )  Hearing. (1) If the lender or 
servicer does not request an oral hearing 
but submits written material, the 
Secretary, or a designated Departmental 
official, considers the material and—

(1) Dismisses the proposed limitation 
or termination; or

(ii) Notifies the lender or servicer of 
the date the limitation or termination 
becomes effective.

(2) If the lender or servicer requests a 
hearing within the time specified in 
paragraph (a)(2)(vi) of this section, the 
Secretary schedules the date and place 
of the hearing. The date is at least 15 
days after receipt of the request from the 
lender or servicer. No proposed 
limitation or termination takes effect 
until a hearing is held.

(3) The hearing is conducted by a 
presiding officer who—

(i) Ensures that a written record of the 
hearing is made;

(ii) Considers relevant written 
material presented before the hearing 
and other relevant evidence presented 
during the hearing; and

(iii) Issues an initial decision, based 
on findings of fact and conclusions of 
law, that may limit or terminate the 
lender’s or servicer’s eligibility if the 
presiding officer is persuaded that the 
limitation or termination is warranted 
by the evidence.

(4) The formal rules of evidence do 
not apply, and no discovery, as 
provided in the Federal Rules of Civil 
Procedure (28 U.S.C. appendix), is 
required.

(5) The presiding officer shall base 
findings of fact only on evidence 
presented at or before the hearing and 
matters given official notice.

(6) If a termination action is brought 
against a lender or third-party servicer 
and the presiding officer concludes that 
a limitation is more appropriate, the 
presiding officer may issue a decision 
imposing one or more limitations on a 
lender o f third-party servicer rather than 
terminating the lender’s or servicer’s 
eligibility.

(7) The initial decision of the 
presiding officer is mailed to the lender 
or servicer.

(8) Any time schedule specified in 
this section may be shortened with the 
approval of the presiding officer and the 
consent of the lender or servicer and the 
Secretary or designated Departmental 
official.

(9) The presiding officer’s initial 
decision automatically becomes the 
Secretary’s final decision 20 days after 
it is issued and received by both parties 
unless the lender, servicer, or 
designated Departmental official 
appeals the decision to the Secretary 
within this period.

(c) Notwithstanding the other 
provisions of this section, if a lender or 
a lender’s owner or officer or third-party 
servicer or servicer’s owner or officer, 
respectively, is convicted of or pled 
nolo contendere or guilty to a crime 
involving the unlawful acquisition, use, 
or expenditure of FFEL program funds, 
that conviction or guilty plea is grounds 
for terminating the lender’s or servicer’s 
eligibility, respectively, to participate in 
the FFEL programs.
(Authority: 20 U.S.C. 1080 ,1082 ,1085 ,1094)

59. Section 682.707 is amended by 
revising paragraphs (a) introductory text 
and (d) to read as follows:

§ 682.707 Appeals in a limitation or 
termination proceeding.

(a) If the lender, third-party servicer, 
or designated Departmental official 
appeals the initial decision of the 
presiding officer in accordance with 
§ 682.706(b)(9)—

. *  *  it  *  *  -

(d) If the presiding officer’s initial 
decision would limit or terminate the 
lender’s or servicer’s eligibility, it does 
not take effect pending the appeal 
unless the Secretary determines that a 
stay of the date it becomes effective 
would seriously and adversely affect the
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FFEL programs or student or parent 
borrowers.
(Authority: 20 U.S.C. 1080 ,1082 ,1085 ,1094)

60. Section 682.708 is amended by 
revising paragraph (b) to read as follows:

§ 682.708 Evidence of mailing and receipt 
dates.
* ft *  *  *

(b) If a lender or third-party servicer 
refuses to accept a notice mailed under 
this subpart, the Secretary considers the 
notice as being received on the date that 
the lender or servicer refuses to accept 
the notice.
(Authority: 20 U.S.C. 1080, 1082,1085,1094)

61. Section 682.709 is revised to read 
as follows:

§ 682.709 Reimbursements, refunds, and 
offsets.

(a) As part of a limitation or 
termination proceeding, the Secretary, 
or a designated Departmental official, 
may require a lender or third-party 
servicer to take reasonable corrective 
action to remedy a violation of 
applicable laws, regulations, special 
arrangements, agreements, or limitations 
entered into under the authority of 
statutes applicable to Title IV of the 
HEA,

(b) The corrective action may include 
payment to the Secretary or recipients 
designated by the Secretary of any 
funds, and any interest thereon, that the 
lender, or, in the case of a third-party 
servicer, the servicer or the lender that 
has a contract with a third-party 
servicer, improperly received, withheld, 
disbursed, or caused to be disbursed. A 
third-party servicer may be held liable 
up to the amounts specified in 
§682.413(a)(2j.

(c) If a final decision requires a 
lender, a lender that has a contract with 
a third-party servicer, or a third-party 
servicer to reimburse or make any 
payment to the Secretary, the Secretary 
may, without further notice or 
opportunity for a hearing, proceed to 
offset or arrange for another Federal 
agency to offset the amount due against 
any interest benefits, special allowance, 
or other payments due to the lender, the 
lender that has a contract with the third- 
party servicer, or the third-party 
servicer. A third-party servicer may be 
held liable up to the amounts specified 
in § 682.413(a)(2).
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(Authority: 20 U.S.Q 1080 ,1082 ,1094)

62. Section 682.710 is amended by 
revising paragraphs (a), (b), and (d) to 
read as follows:

§682.710 Removal of limitation.
(a) A lender or third-party servicer 

may request removal of a limitation 
imposed by the Secretary in accordance 
with the regulations in this subpart at 
any time more than 12 months after the 
date the limitation becomes effective.

(b) The request must be in writing and 
must show that the lender or servicer 
has corrected any violations on which 
the limitation was based. 
* * * * *

(d) (1) If the Secretary denies the 
request or establishes other limitations, 
the lender or servicer, upon request, is 
given an opportunity to show why all 
limitations should be removed.

(2) A lender or third-party servicer 
may continue to participate in the FFEL 
programs, subject to any limitation 
imposed by the Secretary under 
paragraph (c)(3) of this section, pending 
a decision by the Secretary on a request 
under paragraph (d)(1) of this section.
(Authority: 20 U.S.C. 1080 ,1082 ,1085 ,1094)

63. Section 682.711 is amended by 
revising paragraphs (a), (b)(1), (b)(2), (e), 
and the authority citation following the 
section to read as follows:

§682.711 Reinstatem ent after termination.
(a) A lender or third-party servicer 

whose eligibility has been terminated by 
the Secretary in accordance with the 
regulations in this subpart may request 
reinstatement of its eligibility at any 
time more than 18 months after the date 
the termination becomes effective.

(b) * * *
(1) The lender or servicer has 

corrected any violations on which the 
termination was based; and

(2) The lender or servicer meets all 
requirements for eligibility. ^
* * * * *

(e) (1) If the Secretary denies the 
lender’s or servicer's request or allows 
reinstatement subject to limitations, the 
lender or servicer, upon request, is 
given an opportunity to show why its 
eligibility should be reinstated and all 
limitations removed.

(2) A lender or third-party servicer 
whose eligibility to participate in the 
FFEL programs is reinstated subject to
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limitations imposed by the Secretary 
pursuant to paragraph (d)(3) of this 
section, may participate in those 
programs, subject to those limitations, 
pending a decision by the Secretary on 
a request under paragraph (e)(1) of this 
section.
(Authority: 20 U.S.G. 1 0 80 ,1082 ,1085 ,1094) 
* *  * * *.

PART 690—FEDERAL PELL GRANT 
PROGRAM

64. The heading for part 690 is revised 
to read as set forth above.

65. The authority citation for part 690 
continues to read as follows:

Authority: 20 U.S.C. 1070a through 1070a- 
6, unless otherwise noted.

66. Section 690.83 is amended by 
adding a new paragraph (e) to read as 
follows:

§ 690.83 Subm ission of reports.
* * * * *

(e) (1) Notwithstanding paragraph (a), 
(b), (c) (1) or (2), or (d) of this section, 
if an institution demonstrates to the 
satisfaction of the Secretary that the 
institution has provided Federal Pell 
Grants in accordance with this part but 
has not received credit or payment for 
those grants, the institution may receive 
payment or a reduction in 
accountability for those grants in 
accordance with paragraph (e) of this 
section.

(2) The institution must demonstrate 
that it qualifies for a credit or payment 
by means of a finding contained in an 
audit report as initially submitted to the 
Department that was conducted after 
December 31,1988 and timely 
submitted in accordance with 34 CFR 
668.23(c), with respect to grants made > 
during the period of that audit.

(3) In determining whether the 
institution qualifies for a payment or 
reduction in accountability, the 
Secretary takes into account any 
liabilities of the institution arising from 
that audit or any other source. The 
Secretary collects those liabilities by 
offset in accordance with 34 CFR part
30.
(Authority: 20 U.S.C. 1070a, 1 0 9 4 ,1226a-l) 
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DEPARTMENT OF EDUCATION

34 CFR Part 682 

RIN 1840-A B83

Federal Family Education Loan 
Program

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
regulations governing the Federal 
Family Education Loan (FFEL) Program. 
The FFEL Program consists of the 
Federal Stafford, Federal Supplemental 
Loans for Students (SLS), Federal PLUS, 
and the Federal Consolidation Loan 
programs. These amendments are 
needed to implement changes made to 
the Higher Education Act of 1965, as 
amended (HEA), by the Higher 
Education Amendments of 1992, and 
certain technical changes made by the 
Cash Management Improvement Act 
Amendments of 1992, the Omnibus 
Budget Reconciliation Act of 1993, and 
the Higher Education Technical 
Amendments of 1993. The regulations 
amend the FFEL Program loan discharge 
provisions and enhance the ability of 
lenders and guaranty agencies to service 
and collect FFEL Program loans.
DATES: These regulations take effect 
either 45 days after publication in the 
Federal Register or later if the Congress 
takes certain adjournments, with the 
exception of §§ 682.202, 682.208, 
682.402, 682.410, and 682.411. These 
sections will become effective after the 
information collection requirements 
contained in these sections have been 
submitted by the Department of 
Education and approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980.

If you want to know the effective date 
of these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register;

Subject to approval under the 
Paperwork Reduction Act, the following 
applicability dates also apply to certain 
provisions of these regulations:

Section 682.202(c), which reduces the 
amount of the origination fee charged on 
an FFEL Program loan, applies to loans 
for which the first disbursement is made 
on or after July 1,1994, if the period of 
enrollment for which the loan is 
intended either includes that date or 
begins on or after that date.

Section 682.202(d), which reduces the 
amount of the insurance premium 
charged on an FFEL Program loan, 
applies to loans for which the first

disbursement is made on or after July 1, 
1994, if the period of enrollment for 
which the loan is intended either 
includes that date or begins on or after 
that date.

Section 682.410(b)(5)—(7), which 
requires guaranty agencies to warn 
defaulters that they may be subject to 
administrative wage garnishment and 
offset against federal or state income tax 
refunds, applies to claims paid by the 
agency on or after 120 days following 
the date of publication.

Section 682.411, which requires 
lenders to warn delinquent borrowers 
that they may be subject to 
administrative wage garnishment and 
offset against federal or state income tax 
refunds if they default on their loans, 
applies to loans on which the first day 
of delinquency is on or after 120 days 
following the date of publication.
FOR FURTHER INFORMATION CONTACT: 
George Harris, Senior Program 
Specialist, Loans Branch, Division of 
Policy Development, Policy, Training, 
and Analysis Service, U.S. Department 
of Education, 400 Maryland Avenue,
SW. (Room 4310, ROB-3), Washington, 
DG 20202-5449. Telephone: (202) 708- 
8242. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: The 
Secretary is amending 34 CFR part 682 
to implement changes made to the HEA 
by Public Law 102-325, enacted July 23, 
1992, as well as certain changes added 
by Public Law 103-66, enacted August 
10,1993 and Public Law 103-208, 
enacted December 20,1993. These 
regulations seek to improve the 
efficiency of federal student aid 
programs, and, by so doing, to improve 
their capacity to enhance opportunities 
for postsecondary education.

On January 14,1994, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for part 682 in the 
Federal Register (59 FR 2486). The 
NPRM, included a discussion of the 
major issues surrounding the proposed 
changes which will not be repeated 
here. The following list summarizes 
those issues and identifies the pages of 
the preamble to the NPRM on which a 
discussion of those issues may be found:

• Amendment to § 682.208 to provide 
for borrower notification when there is 
a servicing change (page 2488);

• Addition to § 682.402 to implement 
loan discharges if the student could not 
complete the educational program 
because the school closed (page 2491);

• Addition to § 682.402 to implement 
loan discharges if the student’s

eligibility to borrow was falsely certified 
by the school (pages 2488—2490);

• Addition to § 682.410 to implement 
administrative wage garnishment of 
borrowers who owe defaulted loans 
(page 2491).
Executive Order 12866

These regulations have been reviewed 
in accordance with Executive Order 
12866. Under the terms of the order the 
Secretary has assessed the potential 
costs and benefits of this regulatory 
action.

The potential costs associated with 
the regulations are those resulting from 
statutory requirements and those 
determined by the Secretary to be 
necessary for administering this 
program effectively and efficiently, as 
discussed in those sections of the 
preamble that relate to specific sections 
of the regulations.

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of these regulations, the 
Secretary has determined that the 
benefits of the regulations justify the 
costs, and do not interfere with State, 
local, and tribal governments in the 
exercise of their governmental 
functions. Substantive revisions to the 
Notice of Proposed Rulemaking.
Section 682.202 Perm issible Charges 
by Lenders to Borrowers

• The Secretary has incorporated into 
the regulations the changes made by 
Public Law 103-66 and Public Law 
103-208 to origination fees and 
insurance premiums. Section 
682.202(a)(6) of the proposed 
regulations, which discussed the refund 
of excess interest paid on Stafford loans, 
has been deleted. Those refund 
provisions were substantially amended 
by Public Law 103-208, and will be the 
subject of future proposed regulations.
Section 682.208 Due D iligence in 
Servicing a Loan

• The Secretary has incorporated into 
the regulations the changes made by 
Public Law 103-208 to the notification 
requirements that apply to the sale or 
transfer of a loan.
Section 682.402 Death, Disability, 
Closed School, False Certification, and 
Bankruptcy Payments

• The Secretary has expanded the 
definition of what constitutes a school’s 
“false certification of a student’s 
eligibility to borrow” to include cases 
where a school signed a putative 
borrower’s name on the loan application 
or the promissory note. The Secretary 
will also provide relief under these 
procedures to borrowers who
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demonstrate that the school, without 
authorization by the borrower, endorsed 
the borrower’s loan check or signed the 
borrower’s authorization for electronic 
funds transfer, if the student did not 
receive the loan proceeds, either by 
actual delivery of the funds or by 
application of the loan proceeds to 
institutional charges owed to the school.

• The Secretary has partially deleted 
the requirement that, as a condition of 
eligibility for a closed school or false 
certification discharge, a borrower must 
assign to and relinquish in favor of the 
Secretary any right to a loan refund (up 
to the amount discharged) from any 
public fund. However, a borrower will 
still be required to assign to and

- relinquish in favor of the Secretary any 
right to a loan refund (up to the amount 
discharged) from any private fund, 
including the portion of a public fund 
that represents funds received from a 
private party.

• The Secretary has deleted the 
requirement for the student to certify 
that, as a condition of eligibility for a 
false certification discharge, he or she 
was certified by the school on the 
application for the loan as an eligible 
student.

Section 682.410 Fiscal,
Administrative, and Enforcem ent 
Requirements

• The regulations have been revised - 
to incorporate the Secretary’s guidance 
sent to guaranty agencies in July 1993 
concerning (Pub. L. 102-589). That 
guidance explained that a guaranty 
agency was no longer required to assign 
loans to the Secretary for federal income 
tax refund offsets.

• The Secretary has deleted the 
provision of the proposed regulations 
that would have made a self-employed 
borrower subject to wage garnishment,
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, 40 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes made to 
the regulations as a result of those 
comments follows.

Major issues are grouped according to 
subject, with references to the 
appropriate sections of the regulations. 
Other substantive issues are discussed 
under the section of the regulations to 
which they pertain. Technical and other 
minor changes, and suggested changes 
the Secretary is not legally authorized to 
make under the applicable statutory 
authority, are not addressed.
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Section 682.202 Perm issible Charges 
by Lenders to Borrowers

1. C om m ent: A number of 
commenters noted that Public Law 103- 
66 and Public Law 103-208 made 
changes to the statute upon which the 
NPRM was based. The commenters 
recommended that regulatory provisions 
applying to borrower interest rates, 
refunds of excess interest paid, 
origination fees, and insurance 
premiums, should be updated to reflect 
current law. Some commenters 
recommended that a separate NPRM be 
issued to address the complex changes 
made by Public Law 103-208 to the 
provisions that mandate the refunding 
of excess interest.

D iscussion : To the extent that such 
changes can be readily made, the 
Secretary agrees that they should be.
The Secretary has decided to issue a 
new notice of proposed rulemaking to 
implement the changes affecting the^ 
refund of excess interest paid, which 
had been the subject of § 682.202(a)(6) 
of the proposed regulations.

Change: The final regulations have 
been amended to incorporate the 
changes made by Public Law 103-208 to 
loan origination fees and insurance 
premiums. Interest rate changes will be 
in a subsequent NPRM. Section 
682.202(a)(6) of the proposed 
regulations has been deleted, however, 
the Secretary has reserved that 
paragraph in these final regulations as 
the location for future regulations 
relating to the refunding of excess 
interest that is required by section 
427A(i) of the.HEA.
Section 682.202(c)(2)

2. C o m m ent: Some commenters 
objected to the requirement that a lender 
must charge an unsubsidized Federal 
Stafford Loan borrower a 6.5 percent 
origination/insurance fee. The 
commenters believed that the lender 
should have an option to charge the 
borrower a lesser amount, as is 
permitted for a subsidized Federal 
Stafford Loan.

D iscussion : Prior to Public Law 103- 
66, section 428H(f)(l) of the HEA 
required the lender to charge an 
unsubsidized Federal Stafford Loan 
borrower a 6.5 percent origination/ 
insurance fee. Public Law 103-66 split 
the combined origination/insurance fee 
into two separate components: a 3 
percent origination fee that is required 
to be charged to the borrower, and a 1 
percent insurance premium that may be 
charged to the borrower. The origination 
and insurance fees applicable to a 
subsidized Federal Stafford Loan were 
also reduced by Public Law 103-66 to
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3 percent and 1 percent respectively. 
However, the HEA continues to permit 
a lender to charge a subsidized Federal 
Stafford Loan borrower a lesser amount 
than the maximum loan origination fee, 
whereas no similar option exists for an 
unsubsidized Federal Stafford Loan 
origination fee.

C h a nge: The final regulations have 
been revised to incorporate the reduced 
fees resulting from Public Law 103-66.
Section 682.202(c)(4)

3. C om m ent: Some commenters noted 
a conflict between § 682.202(c)(1) which 
stated that a lender may charge a 
borrower an origination fee on a 
subsidized Stafford loan, whereas
§ 682.202(c)(4) mandated that the lender 
shall deduct a pro  rata portion of such 
fee from each disbursement of the loan 
proceeds.

D iscussion: The Secretary agrees with 
the commenters.

C hange: Section 682.202(c)(4) has 
been amended to clarify that the pro  
rata deduction requirement applies only 
if the lender has chosen to charge an 
origination fee to the borrower.
Section 682.208 Due D iligence in 
Servicing a Loan

4. C om m ent: A number of 
commenters favored an expansion in the 
notification requirements pertaining to 
an assignment of a loan or a change in 
the identity of the party to whom the 
borrower sends payments or 
communications concerning the loan. 
The commenters believed that the 
notice required to be sent by the holder 
of the loan should apply to all 
borrowers, and not be limited to only 
those borrowers in the grace or 
repayment periods. Some commenters 
also noted that Public Law 103-208 
made two changes to section 
428(b)(2)(F) of the HEA: (1) The 
transferee (instead of the transferor) is 
now required to notify the guaranty 
agency when a loan is sold or 
transferred; and (2) the transferor and 
the transferee may now notify the 
borrower of the sale or transfer of a loan 
either jointly or separately (instead of 
only separately).

D iscussion: Section 428(b)(2)(F) of the 
HEA states that the notification 
requirements “* * * shall only apply if 
the borrower is in the grace period 
* * * or is in repayment status.”

C hange: No changes are made with 
respect to the commenters’ first 
comment. The final regulations have 
been revised to incorporate the 
notification changes resulting from 
Public Law 103-208.
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Section 682.402 Death, D isability, 
C losed School, False Certification, and  
Bankruptcy Payments
Section 682.402(a)

5. Comment: A number of 
commenters objected to the requirement 
that, in general, the borrower’s loan 
must be a legally enforceable debt under 
applicable law by the holder of the loan 
to qualify a guaranty agency for a 
reinsurance payment under the closed 
school and false certification discharge 
provisions. The commenters believed 
that students should have their loans 
discharged, and the Secretary should 
reimburse guaranty agencies for such 
discharges, even if the borrower’s debt 
is legally unenforceable by the holder of 
the loan. Of particular concern to some 
commenters were cases where the 
school signed the borrower’s name on 
the loan documents or check. While the 
commenters generally recognized that 
the borrower technically does not owe 
the amount of the unenforceable debt, 
they were concerned that borrowers 
may not have the resources to pursue a 
legal or administrative determination of 
loan enforceability. The commenters 
also believed that even if the borrower 
did pursue that avenue, it could take 
many years to reach a resolution, during 
which the borrower would be subject to 
collection activity, damaged credit 
rating, and if in default, would be 
considered to be ineligible for 
additional federal student financial aid.

In a related area, some commenters 
expressed concern that, under current 
federal regulations, a borrower would 
not receive a closed school or false 
certification discharge if federal 
reinsurance on the loan had been lost 
because of violations of due diligence or 
other programmatic requirements 
committed by the lender or the 
guarantor. The commenters believed 
that Congress intended to help a 
borrower who was victimized by a 
school’s closing or false certification of 
eligibility to borrow, events that are 
beyond the control of the borrower.

D iscussion: The Secretary is 
persuaded that the term “falsely 
certified,” as used in section 437(c)(1) of 
the HEA, should be defined to include 
certain cases where a school signed the 
borrower’s name on the loan application 
or promissory note. The definition of 
the term “falsely certified” is 
extensively discussed in response to 
comment 48. Because of the similarity 
of such cases to those involving the 
execution of the application or note by 
the school in the name of the borrower, 
the Secretary concluded that cases in 
which the school improperly endorsed 
the borrower's signature on the loan

check or the authorization for electronic 
funds transfer should also be addressed 
under these regulatory procedures, 
although such misconduct is not by 
itself a false certification. Under these 
final regulations, therefore, the 
Secretary will provide relief to 
borrowers in cases of unauthorized 
endorsements, but except for the 
instances in which the school both 
falsely created a loan application or 
promissory note for a student and then 
endorsed the student’s name on the loan 
check, the lender is responsible for 
ensuring the authenticity of a borrower’s 
signature on the lender’s loan check, 
and should continue to bear the risk of 
an improper endorsement. In those 
instances, although a borrower may 
under the procedure as modified here 
receive a discharge of any obligation to 
repay that portion of a loan disbursed by 
a check which he or she neither 
endorsed nor received the proceeds of, 
thejender will not be permitted to 
receive or retain a claim payment for 
that amount. Because the Secretary 
considers the lender to have not had 
routine access to the written 
authorization for electronic funds 
transfer, on the other hand, the lender 
would not have occasion to know of an 
unauthorized execution of that 
authorization in the name of the 
borrower, and would not be held at risk 
for such unauthorized disbursements 
under these procedures.

The Secretary also agrees that the loss 
of federal reinsurance on the loan due 
to violations of due diligence or other 
programmatic requirements committed 
by the lender or the guarantor should 
not prevent an eligible borrower from 
receiving a closed school or false 
certification discharge. In such cases, 
the Secretary will use his authority 
pursuant to § 682.406(b) to waive his 
right to refuse to make a reinsurance 
payment on the loan. Thus, (except in 
the case of a falsely endorsed check, as 
noted above) a lender may receive a 
claim payment and a guaranty agency 
may receive a reinsurance payment on 
 ̂loan for which an eligible borrower 

would qualify for a closed school or 
false certification discharge, even 
though violations of program 
requirements committed by the lender 
or guarantor may have otherwise 
sufficed to cause federal reinsurance on 
the loan to have been lost.

During the last few years, Congress 
and the Secretary have taken steps to 
combat unscrupulous individuals and 
program participants who have used the 
FFEL Program to exploit innocent 
students and taxpayers. The discharge 
of loans owed by the innocent victims 
is consistent with those actions. The

Department intends to pursue the * 
individuals and organizations who 
caused this situation so that the 
taxpayer can be reimbursed, and future 
students are protected.

Change: As will be further discussed 
in response to comment 48, the 
Secretary has expanded the definition of 
what constitutes a school’s “false 
certification of a student’s eligibility to 
borrow” to include a loan for which the 
school signed the name of an innocent 
victim on the application for the loan or 
the promissory note. The regulations 
will also provide relief in cases in 
which the borrower signed the loan 
application or promissory note, but the 
school signed the borrower’s name on a 
loan check or authorization for 
electronic funds transfer, providing that 
the student did not receive, directly or 
indirectly, the benefits of the loan 
proceeds disbursed by that loan check 
or by virtue of the authorization for 
electronic funds transfer signed by the 
school.

6. Comment: Some commenters 
believed that information concerning 
closed school or false certification 
discharges should be made available to 
the borrower at the time the loan is 
made or while the student is in school. 
The commenters believed that this 
important information may be easily 
overlooked by or not reach the borrower 
after the school has closed or the 
student has withdrawn.

D iscussion: This information is made 
available to the student in the common 
application/promissory note used by all 
guaranty agencies. In addition, if a 
borrower has questions concerning his 
or her loan obligation, a lender is 
required under § 682.208(c)(1) to 
respond within 30 days after receipt of 
an inquiry from the borrower or any 
endorser on a loan.

Change: None.
Section 682.402(b)(1)

7. Comment: Some commenters 
believed that the regulations should 
state that a discharge of a Federal PLUS 
or Federal Consolidation Loan because 
of a borrower’s death would apply only 
if both co-makers of the loan died.

D iscussion: This was stated in 
§ 682.402(a)(2) of the proposed 
regulations. Section § 682.402(b)(1) 
addresses the loan obligation of an 
individual borrower who dies.

Change: None.
8. Comment: Some commenters 

recommended that the regulations state 
that the discharge of a Federal PLUS 
Loan because of the student’s death 
applies only to student deaths occurring 
on or after July 23,1992.
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Discussion: The Secretary agrees that 
clarification is needed to reflect the 
effective date of section 437(d) of the 
HEA.

Change: The final regulations have 
been revised accordingly.
Section 682.402(c)(1)

9. Comment: Some commenters 
objected to the requirement that a 
Federal Consolidation Loan borrower 
must provide the disbursement dates of 
the underlying loans if the borrower 
requests a loan discharge for total and 
permanent disability based on a 
condition that pre-dated the 
Consolidation Loan. The commenters 
believed that this information is present 
in the borrower’s Consolidation Loan 
file and the borrower should not be 
required to submit information already 
in the possession of the lender.

Discussion: The regulations are 
designed to cover all cases, including 
those in which the information may not 
be present in the borrower’s loan file, 
and it may be necessary in some cases, 
for the borrower to provide this 
documentation. For example, the 
lender’s information may be incomplete 
or destroyed due to fire, flood, theft, etc. 
However, in other cases where the 
lender already possesses this 
information in the borrower’s loan file, 
the Secretary agrees that the borrower 
should not be required to provide the 
same documentation.

Change: Section 682.402(c)(1) has 
been revised to specify that the 
borrower’s requirement to provide such 
documentation only applies if the 
lender does not already possess it.
Section 682.402(d)(l)(i)

10. Comment: Some commenters were 
confused by references to “the loan’’ 
and thought that a borrower with 
multiple loans would not be completely 
covered under the closed school loan 
discharge provisions.

Discussion: In general, regulatory 
language is more precise if it is based on 
the singular form of a noun. In the case 
of a closed school loan discharge, this 
permits each loan to be evaluated 
individually, and not be dependent on 
factors associated only with other loans. 
If the borrower qualifies for a discharge 
of more than one loan, then each loan 
will be discharged.

Change: None.
11. Comment: Some commenters 

believed that a borrower should be 
eligible for a closed-school loan 
discharge for the portion of a Federal 
Consolidation Loan that repaid a loan 
that would have otherwise been 
discharged under the closed school 
provisions.

Discussion: The Secretary agrees with 
the commenters. The Secretary has been 
given authority pursuant to section 
437(c)(1) of the HEA to 
“* * * discharge the borrower’s 
liability on the loan * * * ” ifthe 
student could not complete the program 
in which the student was enrolled 
because of the school’s closure. Because 
section 437(c) provides for discharge of 
loans because of events that occur 
before the borrower enters repayment, 
the borrower’s liability on the loan is 
the amount outstanding at that time, 
before the borrower enters repayment. If 
the borrower repays some or all of that 
amount, the discharge would be 
ineffective unless it includes relief from 
that liability through reimbursement for 
the amounts paid on the loan, and those 
amounts include amounts borrowed 
through a Consolidation Loan. The 
Secretary believes that the borrower’s 
Consolidation Loan should be credited 
for the amount of the closed school loan 
discharge that would have been 
applicable to the borrower’s loan before 
it was consolidated.

Change: The final regulations have 
been revised accordingly.

12. Comment: Some commenters 
believed that the 90-day period prior to 
a school’s closing during which a 
student who withdrew would be eligible 
for a loan discharge is too short for 
many students who attended 
correspondence schools. The 
commenters noted that such students 
frequently are considered “withdrawn” 
as of the date of the last lesson 
submitted by the student if the student . 
did not submit the next scheduled 
lesson in accordance with the schedule 
of lessons established under § 682.602. 
However, the school may not have been 
considered to have officially closed 
until more than 90 days have elapsed 
from the date the student would be 
considered to have withdrawn under 
§ 682.605(b)(3). The commenters 
observed that in many cases, it was the 
school that withdrew from the student 
by its failure to grade lessons or provide 
subsequent lessons, or to otherwise 
communicate with a student who 
attempted to learn if the school was still 
operating. The commenters believed 
that correspondence students, unlike 
other students who attended a school at 
a school’s actual location, are not in a 
position to see an obvious deterioration 
in the school’s ability to provide 
education to students.

D iscussion: The Secretary believes 
that the 90-day period generally is 
sufficient for all categories of students  ̂
The Secretary notes that correspondence 
students may actually be in a better 
position than other students to realize

that a school’s ability to provide training 
and services is deteriorating. The 
absence of communication from a 
correspondence school to a student is an 
unmistakable sign that the school is not 
fulfilling its part of the enrollment 
agreement with the student. Other types 
of schools may be able to effectively 
camouflage their deteriorating 
capabilities and prevent students from 
seeing the true state of the school’s 
fiscal and administrative situation, but a 
correspondence school student cannot 
be so easily deceived. The lack of 
communication from a school is a clear 
fact that speaks for itself. However, the 
Secretary agrees with the commenters 
that in some unique circumstances an 
extension of the 90-day period may be 
appropriate.

Change: The final regulations have 
been revised to include a provision for 
the Secretary to extend the 90-day 
period if he believes an extension is 
appropriate in a particular case.
Section 682.402(d)(l)(ii)(A)

13. Comment: Some commenters 
noted that schools that close will 
frequently phase-out their operations by 
sequentially eliminating individual 
programs even though the school 
remains open. The commenters believed 
that by linking a borrower’s eligibility 
for a loan discharge to the date that the 
school ceased to provide educational 
instruction in all programs, the 
regulations would penalize a borrower 
who withdrew from school because of a 
terminated or deteriorated program 
earlier than 90 days before the school 
officially closed.

Discussion: The Secretary has been 
given authority pursuant to section 
437(c)(1) of the HEA to discharge the 
borrower’s liability on the loan if the 
student could not complete the program 
“*■* * due to the closure of the 
institution.* * * ” The Secretary has no 
authority to discharge the borrower’s 
loan obligation if the student’s program 
was terminated but the school did not 
close.

Change: None.
14. Comment: Some commenters did 

not understand the reference to “the 
designated agency in the state in which 
the school is located.” The commenters 
asked if the agency making the 
determination that a school had closed 
would be the guaranty agency, the state 
school licensing agency, or some other 
agency.

Discussion: The Secretary 
understands the commenters’ concerns 
and has concluded that he is in the best 
position to evaluate the information 
provided by various sources concerning 
whether a school has closed and the
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date of closure. Therefore, the 
determination of a school’s closure date 
will be made by the Secretary and 
communicated to FFEL Program 
participants.

Change: The regulation has been 
amended to read “A school’s closure 
date is the date that the school ceases to 
provide educational instruction in all 
programs, as determined by the 
Secretary;”
Section 682.402(d)(l)(ii)(C)

15. Comment: Some commenters 
recommended that the regulations 
clarify that only a loan made for 
attendance at an eligible school could be 
discharged under the closed schoolloan 
discharge provisions. Some commenters 
also wanted the regulations to make it 
clear that the discharge provisions 
would apply only if the branch or 
location of the school where the student 
actually attended was itself “eligible.”

D iscussion: The closed school loan 
discharge authorized in section 
437(c)(1) of the HEA is not restricted 
only to a loan made for attendance at an 
eligible school. The Secretary believes 
that Congress was aware of instances in 
which a school or its branch may have 
lost eligibility, but the school continued 
to certify loan applications under an 
eligible school identification code. The 
Secretary believes this is the reason why 
there is no requirement in section 
437(c)(1) of the HEA that links a 
borrower’s eligibility for a closed school 
loan discharge to only a loan certified 
by an eligible school.

Change: None.
Section 682.402(d)(2)(iv)

16. Comment: Some commenters 
recommended that the regulations 
require the holder of a loan discharged 
under the closed school loan discharge 
provision to forward the original 
promissory note marked “canceled” or 
“satisfied in full” to the borrower 
within 30 days after discharging the 
borrower’s loan obligation.

D iscussion: A loan that is discharged 
due to the borrower’s death, permanent 
and total disability, or bankruptcy, is 
considered “paid in full” for the 
purposes of § 682.414(a)(2). The 
Secretary will add a closed school loan 
discharge to the definition of the term 
“paid in full” found in § 682.414(a)(2), 
but does not believe it is necessary to 
otherwise amend the requirements 
pertaining to the return of promissory 
notes (found in § 682.414(a)(4) of the 
current regulations) in the manner 
recommended by the commenters. The 
return of a borrower’s promissory note 
pursuant to a closed school discharge 
does not need to be accomplished any
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differently than the return of a  ̂
borrower’s promissory note pursuant to 
any other type of discharge.

Change: Section 682.414(a)(2) has 
been amended to add a closed school 
loan discharge.
Section 682.402(d)(3)

17. Comment: Some commenters 
recommended that the Secretary 
prescribe a standardized form for the 
closed school loan discharge application 
and associated sworn statement from 
the borrower.

D iscussion: The Secretary agrees that 
this would be helpful. Pursuant to the 
requirements of section 432(1) of the 
HEA, the Secretary will consult with 
FFEL participants to develop a 
standardized form.

Change: None.
18. Comment: Some commenters 

objected to the requirement that a 
borrower who requests a closed school 
loan discharge must submit the sworn 
statement described in the regulations. 
The commenters believed the sworn 
statement is unnecessary in cases where 
the holder of the loan or the guaranty 
agency has reliable information in their 
possession showing that the borrower 
was in attendance at the school when it 
closed or within 90 days before it 
closed. The commenters believed the 
borrower’s loan obligation should be 
discharged based on those existing 
records.

D iscussion: The Secretary believes the 
borrower’s sworn statement is necessary 
to adequately protect the interests of the 
taxpayers. The information provided on 
the borrower’s sworn statement is not 
limited to the isolated historical record 
of the borrower’s attendance at the 
closed school. For example, the 
borrower must state whether he or she 
took advantage of a teach-out or 
transferred academic credits from the 
closed school to another school. The 
borrower must also agree to cooperate 
with the Secretary or the Secretary’s 
designee in enforcement actions in 
accordance with § 682.402(d)(4). This 
information, and the borrower’s 
agreement to cooperate, will not be in 
the possession of the guaranty agency 
and must be obtained in the borrower's 
sworn statement.

Change; None.
Section 682.402(d)(3)(ii)(A)

19. Comment: Some commenters 
requested clarification of whether the 
closed school loan discharge applied to 
a loan that was partially disbursed on or 
after January 1,1986.

D iscussion: The Secretary has been 
given authority pursuant to section 
437(c)(1) of the HEA to discharge the
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borrower's liability on a loan “* * * 
received, on or after January 1,1986 
44* * * ” if the student could not 
complete the program due to the closure 
of the school. For purposes of the closed 
school loan discharge, the Secretary will 
consider the borrower’s entire loan 
eligible if any part of it was disbursed 
by the lender on or after January 1,
1986.

Change: The final regulations have 
been revised to incorporate this 
clarification.
Section 682.402(d)(3)(ii)(C)

20. Comment: Some commenters 
believed that a borrower who was 
unable to transfer all of the academic 
credits or hours earned at the closed 
school to another school should qualify 
for a partial loan discharge.

D iscussion: If a student chooses to 
transfer any amount of academic credits 
or hours earned at the closed school to 
another school, and as a result o f that 
action is able to complete the program 
of study that the student was enrolled 
in at the closed school, the student 
would not meet the requirement 
contained in section 437(c)(1) of the 
HEA that restricts a closed school loan 
discharge to a student * * * * *  unable to 
complete the program* * * ” because of 
the school’s closing. Thus, there would 
be no statutory basis for discharging the 
borrower’s loan obligation.

Change: None.
21. Comment: Som e commenters 

believed that a borrower who 
transferred academic credits or hours 
earned at the closed school to another 
school should not qualify for a 
discharge if the borrower enrolled in a 
different program of study at the new 
school or enrolled in a similar program 
but quickly withdrew.

D iscussion: The Secretary believes 
that the borrower is entitled to a loan 
discharge under the HEA in any. case in 
which a student’s program of education 
is disrupted by the closing of the school 
to the extent that the student does not, 
for any mason, complete the program. 
The presumption must be that the 
school’s closing directly hindered the 
student’s achievement of his or her 
educational goals.

Change: None.
22. Comment: Some commenters 

recommended that the regulations 
define the term “teach-out at another 
school.” The commenters believed that 
the absence of a definition would result 
in widespread confusion as to what 
constitutes a “teach-out” for purposes of 
a closed school loan discharge. The 
commenters suggested that the key 
elements of a teach-out are: (a) No 
charges additional to the original



program cost; (b) identity of subject 
matter taught; (c) geographic proximity 
between the original and teach-out 
schools; f  d) demonstrated compatibility 
of program structure and scheduling 
(e.g., student is able to begin the teach- 
out within a reasonable time after the 
school closure, and the completion 
dates, class times, and instructional 
methodology are comparable); and (e) 
review and approval by the state 
licensing agency.

D iscussion:Tne Secretary believes 
that a prescriptive regulatory definition 
of "teach-out” is unnecessary. The 
Secretary notes that because a student 
may decline to complete the program 
through a teach-out at another school for 
any reason, it is therefore reasonable to 
conclude that a student who chooses to 
participate in a teach-out and completes 
the program, has demonstrated an 
acceptance of those teach-out 
conditions. In short, a student can be 
protected from being forced to accept 
what he or she believes to be an onerous 
teach-out condition by simply declining 
the teach-out. A student who, even 
though inconvenienced, chooses to 
complete his or her program through a 
teach-out, has received value from the 
loan and needs no loan discharge.

The Secretary asks interested parties 
to submit information to him 
concerning the actual costs paid by 
students who completed their programs 
through teach-outs. The Secretary will 
evaluate those costs to determine if the 
regulations should be revised in the 
future to permit a discharge based on 
certain circumstances.

Change: None.
Section 682.402fd)(3)(iv)

23. C om m ent: Somecommeniers, 
while believing that borrower 
cooperation is important in an 
enforcement action undertaken against a 
school or other related parties, were 
concerned that a borrower may be 
unable to take time away from work, 
home, or other activities to travel to 
multiple court appearances needed to 
assist the Secretary or his designee in 
the enforcement action. The 
commenters believed that a borrower 
should be required to assist in an 
enforcement action only to the extent 
practicable for the borrower.

D iscussion : It would not be inlhe 
interests of the Secretary or the taxpayer 
to make unreasonable demands on the 
borrower when pursuing an 
enforcement action. It would equally 
not be in the interests off the Secretary 
or the taxpayer to create an opportunity 
for a borrower to frustrate the 
Secretary’s enforcement action by 
claiming that he or she was unavailable

to testify. The use of the word 
“cooperate” in the regulations implies a 
process of two or more parties 
reasonably working together toward a 
common goal, and needs no further 
elaboration.

Change: None.
Section 682.402(d)(5)(i)

24. Comment: Some commenters 
opposed the requirement that a 
borrower must assign to and relinquish 
in favor of the Secretary any right to a 
loan refund (up to the amount 
discharged) from any private or public 
fund. The commenters were particularly 
concerned with the effect they believed 
this requirement would have upon state 
tuition recovery hinds. The commenters 
also believed that the Secretary has no 
statutory right to any claim against a 
state tuition recovery fund because the 
HE A fails to specifically provide the 
secretary with that right. The 
commenters noted that section 437i(c)(2) 
of the HEA limits the assignment to the 
Secretary o f  a borrower’s right to a loan 
refund only to the borrow er's rights 
"*  * * against the institution and its 
affiliates and principals.” The 
commenters contended that there is no 
indication that Congress intended the 
Secretary to have access to state funds 
or to require states to participate 
economically In closed school loan 
discharges. The commenters believed 
that the HEA’s omission of state tuition 
recovery funds (or any other private or 
public fund) reflects the principal of 
statutory construction “expressio uni us 
est exdu sio alterius" (the expression of 
one thing is the exclusion of another").

D iscussion: The Secretary believes 
that the statutory authority permitting 
the assignment to the Secretary of a 
borrowers right to recover a loan refund 
from the school, its affiliates, or 
principals clearly contemplates the 
recovery of refunds from private funds.
A private fund is funded by parties who 
are directly or indirectly associated with 
the school, and the HEA intends that the 
Secretary shall have a legal claim to a 
private tuition recovery fund in the 
event of a school closure. Although they 
may be categorized as "public funds,” it 
is the Secretary’s understanding that 
many state tuition recovery funds rely 
in whole, or in part, on private funding 
provided by a school, its owners, or 
affiliates. Therefore, the Secretary 
believes that a borrower’s assignment of 
recovery rights against a public fond is 
applicable only to the extent that a state 
tuition recovery fond or any other such 
public fond contains private money.
The public money in those funds should 
not be considered.

Change: The final regulations have 
been revised to exclude the portion of 
a public fond that represents public 
money.

25. Comment: Some commenters 
questioned why a borrower must assign 
to and relinquish in favor of the 
Secretary any right to a Joan  refund (up 
to the amount discharged) with respect 
to the enrollment agreement for the 
program for which the loan was 
received. The commenters believed that 
the assignment of a borrower's rights 
pursuant to the enrollment agreement 
would not gain anything for the 
Secretary. They were concerned that die 
borrower would be forced to surrender 
some rights (unspecified) unnecessarily, 
despite the statement in 
§ 682.402(d)(5)(iii) that permits the 
borrower (or student) ;io pursue legal 
and equitable relief regarding disputes 
arising from matters otherwise unrelated 
to the loan discharged.

D iscussion: The requirement that the 
borrower must assign to and relinquish 
in favor of the Secretary any right to a 
loan refund (up to the amount 
discharged) does not preclude the 
borrower from pursuing legal action 
against the school or any related party 
with respect to the terms of the 
student's enrollment agreement with the 
school, or with respect to any other 
grievance the student may have against 
the school or those parties.

Change: None.
Section 682.402(d)(6)(i) and (iij

26. Com m ent: Some commenters 
believed it was confusing to link 
guaranty agency requirements to a date 
other than the actual date that a school 
closed.

D iscussion: In some cases, a guaranty 
agency may not become aware of a 
school’s closure until significantly after 
the date the school actually closed. 
Therefore, the only workable way to 
create timeframes for guaranty agencies 
to perform certain actions, such as 
notifying lenders to suspend collection 
efforts, would be to tie those timeframes 
to the date that the agency first became 
aware, or was notified by the Secretary, 
that a school had closed.

Change: None.
Section 682.402(d)(6)(i)(C)

2 7. Comment: Some commenters 
asked why August 29,1994 was 
proposed as the effective date for this 
provision.

D iscussion: As a requirement for 
publishing the NPRM in the Federal 
Register, a specific date had to be used 
instead of a generic reference such as 
“prior to the effective date of these 
regulations.” Therefore, August 29,1994
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was the Secretary’s estimation (made 
prior to the date the NPRM was 
published) of when the final regulations 
would be effective.

Change: This date, and all other dates 
based on it, will be revised when the 
actual effective date is known.
Section 682.402(d)(6)(i)(D)

28. Comment: Some commeriters 
believed that the regulations should 
require a guaranty agency to provide 
loan-specific information to lenders so 
that lenders can more effectively 
suspend collection efforts against 
individuals with respect to loans made 
at closed schools. The commenters 
noted that a lender would not be able 
to identify a PLUS borrower if the 
guarantor notified the lender of the 
school code and closure date only.

D iscussion: The Secretary believes 
that because the loan application 
retained by the lender will have the 
name of the school and the period of 
enrollment for which the loan was 
made, the lender should be able to 
determine which individuals it should 
suspend collection efforts against once 
the lender is notified of the date a 
school closed. The Secretary encourages 
a guaranty agency to provide assistance 
to a lender that believes it is unable to 
identify the appropriate PLUS 
borrowers.

Change: None.
Section 682A02(d)(6)(i)(E)

29. Comment: Some commenters 
recommended that a guaranty agency be 
required to suspend collection activities 
on loans that it holds for borrowers who 
the agency believes may be eligible for
a closed school loan discharge. The 
commenters noted that this is a 
requirement in the analogous regulation 
in § 682.402(e)(6)(iv) and (v) with 
respect to false certification discharges.

D iscussion: The Secretary had 
intended that this requirement would be 
in the NPRM.

Change: The regulations have been 
amended to require a guaranty agency to 
take the same actions with respect to a 
borrower who may be eligible for a 
closed school loan discharge as the 
agency is required to take under 
§ 682.402(e)(6)(iv) and (v) with respect 
to a borrower who may be eligible for 
a false certification discharge.

30. Comment: Some commenters 
noted that §682.402(d)(6)(i) of the 
proposed regulations did not specify 
what a guaranty agency would be 
required to do upon the receipt of a 
complete application from a borrower 
whose loan is held by the guaranty 
agency. The commenters recommended 
that the procedures required under

§ 682.402(d)(6)(ii) should also apply to 
§ 682.402(d)(6)(i).

D iscussion: The Secretary agrees that 
the requirement for notifying the 
borrower that he or she does not qualify 
for a loan discharge should be in both 
§ 682.402(d)(6)(i) and § 682.402(d)(6)(ii).

Change: The final regulations have 
been revised to add this requirement.
Section 682.402(d)(6)(i)(F)

31. Comment: Some commenters 
objected to the requirement that a 
guaranty agency must consult with 
representatives of the closed school, the 
school’s licensing agency, the 
accrediting agency, and other 
appropriate parties to learn the current 
address of borrowers whose loans, are 
held by the guaranty agency, and who 
have been identified as potentially 
eligible for a closed school loan 
discharge. The commenters believed 
that the skiptracing efforts required 
under § 682.410(b)(6) are more likely to 
be successful than contacts with the 
closed school and its related agencies.

Discussion: The Secretary believes 
that special efforts should be made to 
contact borrowers who may be eligible 
for a closed school loan discharge, but 
whose current address is unknown. 
Therefore, the interests of fairness to all 
borrowers justifies the additional 
skiptracing efforts required by the 
regulations.

Change: None.
Section 682.402(d)(6)(ii)(C)

32. Comment: Some commenters 
believed that a guaranty agency should 
not be the party that mails a discharge 
application to a borrower identified 
under this subparagraph of the 
regulations. Instead, the commenters 
believed it would be more appropriate 
for the guaranty agency to mail the 
application package to the lender or- 
servicer, who would then mail it to the 
borrower. The commenters believed that 
this change would assist the lender in 
determining when to cease collections 
and would also avoid any borrower 
confusion.

D iscussion: This provision of the 
proposed regulations requires a 
guaranty agency to “* * * review its 
records of loans that it holds * * * r 
(emphasis added). The lender is not the 
holder of loans held by the guaranty 

- agency. The guaranty agency will mail 
the application package to a borrower 
whose loan is held by the agency. For 
loans held by a lender, the lender will 
mail the application package to the 
borrower.

Change: None.

Section 682.402(d)(6)(ii)(D)
33. Comment: Some commenters 

noted that, in the case of a loan held by 
the guaranty agency, the proposed 
regulations did not require the guaranty 
agency to inform a borrower that the 
borrower’s loan obligation has been 
discharged.

D iscussion: The Secretary agrees with 
the commenters.

Change: The final regulations have 
been revised to require a guaranty 
agency, in the case of a borrower whose 
loan is held by the agency, to send 
written notification to the borrower no 
later than 30 days after the agency 
determines that the borrower has 
satisfied all of the conditions required 
for discharge of the loan.
Section 682.402(d)(6)(ii)(E)

34. Comment: Some commenters 
believed it is counterproductive to set 
time limits that the borrower must meet 
if there is no penalty incurred by a 
borrower who fails to comply with those 
time limits. The commenters 
recommended a deletion of the 
prohibition against a borrower being 
denied a closed school loan discharge 
solely on the basis of the borrower’s 
failure to meet any time limits set by the 
lender, guaranty agency, or Secretary.

D iscussion: There are no time-driven 
requirements with respect to the 
submission of information that a 
borrower must meet to qualify for a 
closed school loan discharge. Perhaps 
the commenters misinterpreted the 
lender’s requirement in 
§ 682.402(d)(7)(ii) to resume collection 
efforts against a borrower who failed to 
submit, within 60 days, the written 
request and sworn statement necessary 
for loan discharge. However, that 
requirement only has the effect of 
reactivating collection efforts, and does 
not disqualify the borrower from later 
submitting a complete application for 
loan discharge.

Change: None.
Section 682.402(d)(7)(i)

35. Comment: Some commenters 
believed that a lender should not be 
permitted to suspend collection efforts 
against a borrower for whom the lender 
has received reliable information from a 
source ojther than a guaranty agency or 
the Secretary indicating that the 
borrower may be eligible for a closed 
school loan discharge.

D iscussion: The Secretary does not 
believe that either he or a guaranty 
agency will always be the first to know 
that a specific borrower may be eligible 
for a closed school loan discharge. For 
example, the school itself could notify
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the lender that it had closed, or a legal 
aid group working on behalf of students 
could notify the tender of students who 
it believed were eligible. The Secretary 
believes that it would be in die best 
interests erf the borrower to permit a 
lender to exercise its judgment 
concerning the reliabi lity of the sources 
of information it receives.

Change: None.
Section 682.402(d)(7)(H)

36. Comment: Some commenters 
believed that a lender that resumes 
collection activity against a borrower 
who fails to submit the documentation 
required for a closed school loan 
discharge should be required to grant 
forbearance to the borrower to absolve 
the borrower of any delinquency status 
existing on the loan, including 
delinquency that occurred before the 
date the lender suspended collection 
activity. The commenters believed that 
the borrower's delinquency is generally 
the result of the borrower's inability to 
pay due to circumstances caused by the 
school.

Discussion: The Secretary believes 
there is no reason to conclude that a 
borrower who did not qualify for a 
closed school loan discharge should, 
nevertheless, be presumed to have been 
harmed by the school to the extent that 
the borrower could not comply with the 
terms of his or heT repayment agreement 
with the tender.

Change: None.
37. Comment: Some commenters 

believed the 60-day administrative 
forbearance period permitted white a 
lender awaited the borrower’s 
submission of documentation is too 
short. The commenters believed that up 
to 90 days would be necessary to 
address the borrower’s questions and for 
the borrower to submit documentation 
to the lender.

Discussion: A 60-day period is the 
standard administrative forbearance 
period permitted for purposes of 
awaiting documentation for other 
purposes e.g., death, disability, or 
bankruptcy cancellations. The Secretary 
believes that 60 days is more than 
adequate for the borrower to submit the 
request for discharge and sworn 
statement for a closed school discharge. 

Change: None.
Section 682.402(d)(7)(iii)

38. Comment: Some commenters 
objected to the requirement that a 
payment received by the tender from or 
on behalf of the borrower after the 
lender filed a claim on the loan with the 
guaranty agency must be forwarded to 
the guaranty agency within 30 days of 
its receipt. The commenters contended

that the guaranty agency is not the legal 
holder of the loan until it pays a claim, 
and therefore has no right to the 
payment.

D iscussion: The Secretary sees no 
benefit in having the borrower’s 
payment in the possession of the party 
that has forwarded other loan related 
documents to the guaranty agency. The 
Secretary is aware of at least two ways 
for a tender to forward the borrower’s 
payment to a guaranty agency so that it 
can be applied to the borrower’s 
outstanding loan balance: the tender 
could cash the borrower’s check and 
forward its own check payable to the 
guaranty agency on behalf of the 
borrower, or the lender could forward 
the borrower’s original check to the 
agency and the agency could hold the 
check until it paid the tender’s claim. 

Change: None.
Section 682.402(d)(7)(iv)

39. Comment: Some commenters 
believed that in the case of a claim filed 
by a tender, the guaranty agency, not the 
tender, should notify the borrower that
a closed school loan discharge has been 
granted.

D iscussion: The borrower had an 
obligation to repay the loan to the 
tender. The borrower has no obligation 
to repay the loan (it has been 
discharged) to the guaranty agency. The 
borrower should be informed by the 
party to whom the borrower had been 
obligated (the tender, if the claim was 
filed by the lender, or the guaranty 
agency, if the borrower’s loan was held 
by the guaranty agency) that the 
borrower’s obligation to repay the loan 
to that party has been discharged. 

Change: None.
40. Comment: Some commenters 

noted that the proposed regulations did 
not specify the actions that a tender 
must take when rt is informed by a 
guaranty agency that a borrower’s 
request for a closed school discharge has 
been denied.

D iscussion: The Secretary had 
intended that the procedures that 
applied in the case of a false 
certification request would apply to a 
closed school claim also.

Change: The final regulations have 
been revised to specify in 
§ 682.402(d)(7)(v) the responsibilities of 
a tender when it is notified by a 
guaranty agency that a borrower’s 
request for a closed school discharge has 
been denied.

Section 682.402(e) False C ertification  
by a School o f  .a Student’s Eligibility to  
Borrow

41. Com m ent: Some commenters 
requested the Secretary to specifically

state in the regulations what the effect 
of a false certification discharge would 
be on a school’s cohort default rate.

Discussion . This issue would he more 
appropriately addressed in the 
definition of a school’s cohort default 
rate in 34 CFR Part 668. While the 
Secretary does not believe that a school 
that falsely certified a borrower’s 
eligibility should be allowed to benefit 
from that false certification by having its 
default rate reduced as a«consequence, 
he is studying this issue to determine 
the appropriate treatment of such cases, 
and will make a decision when 
information concerning actual cases of 
false certification discharges is 
available.

Change: Non«.
Section 682.402(e)(1)

42. Comment: Some commenters 
believed that a parent -should not have 
a Federal PLUS Loan discharged if  the 
school falsely certified the eligibility of 
the student for whom the parent 
obtained the PLUS Loan. The 
commenters believed that only loans 
obtained directly by the student should 
be discharged under this section.

Discussion: Section 437(c)(1) of the 
HEA was amended by (Pub. L. 163-208) 
to permit a parent to receive a discharge 
of a PLUS Loan if the school falsely 
certified the eligibility of the student for 
whom the parent obtained the PLUS 
Loan.

Change: None.
43. Comment: Some commenters 

requested clarification of whether the 
false certification discharge applied to a 
loan that was partially disbursed on or 
after January 1,1086.

Discussion: The Secretary has been 
given authority pursuant to section 
437(c)(1) of the HEA to discharge the 
borrower’s liability on a loan “* * * 
received, on or after January 1,1986 
* * * ” if the student’s eligibility to 
borrow was falsely certified by the 
school. For purposes of the false 
certification discharge, the Secretary 
will consider the borrower’s entire loan 
eligible if any part of it was disbursed 
by the tender on or after January 1,
1986.

Change: The final regulations have 
been revised to incorporate this 
clarification.

44. Comment: Some commenters 
objected to the restriction that a false 
certification discharge would only apply 
if the false certification was made by an 
“eligible” institution. The commenters 
believed that the HEA intended the false 
certification discharge provision to 
apply to certifications made by both 
“eligible” and “ineligible” schools.
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Discussion: This was discussed in 
detail on page 2490 of the NPRM 
published on January 14,1994 (FR 59,
No. 10). The Secretary has been given 
authority pursuant to section 437(c)(1) 
of the HEA to discharge the borrower’s 
liability on a loan if the student’s 
eligibility to borrow “* * * was falsely 
certified by the eligible institution 
* * *. ” (emphasis added.) The statute 
prescribes the scope of the discharge for 
false certification under section 437(c) 
as extending to those instances in which 
the “student’s eligibility to borrow 
under this part was falsely certified by 
the eligible institution * * * .” 20U.S.C. 
1087(c)(1).

The commenters proposal would have 
the effect of ignoring this language, 
which on its face limits relief to 
individuals whose personal eligibility 
status was falsely certified, rather than 
to those who contend that they were 
ineligible because the school at which 
they were enrolled was not an “eligible 
institution.’’ This limitation embodies a 
congressional choice to exclude those 
grounds that were really challenges to 
the eligibility status of the school itself, 
and nothing in the language or the 
legislative history suggests that this 
limitation is inadvertent or unintended. 
Moreover, institutional eligibility rests 
directly and indirectly on a host of 
qualifications. The lack of one or more 
of these qualities in a school mistakenly 
determined to be eligible by the 
Department would, under the 
commenters’ view, suffice to make 
eligible for discharge all borrowers 
enrolled at the institution while the 
deficiency persisted-—a period that 
could stretch over several years— 
regardless of whether that deficiency 
related to the adequacy of the training 
and skills provided to the borrower.

The text itself and the legislative 
history show no intention of such a 
broad and costly view of the discharge 
provision. The Secretary does not, 
however, consider borrowers who 
attended schools that allegedly lacked 
eligibility to be barred by that alleged 
deficiency from relief under the false 
certification provision, but merely that 
the falsity on which they would seek 
relief must relate to a certification about 
their personal eligibility , and not that of 
the allegedly ineligible institution. The 
Secretary does not have the authority to 
discharge a loan that was made to a 
borrower for attendance at an ineligible 
school.

Change: None.
Section 682.402(e)(2)(H)

45. Com m ent Some commenters 
noted that lenders and guaranty 
agencies generally are not required to

keep loan records longer than five years 
after the date a loan is paid in full. In 
light of the borrower’s statutory right to 
a false certification discharge for loans 
received on or after January 1,1986, the 
commenters recommended that the 
regulations prescribe the procedures to 
be followed by lenders and guaranty 
agencies who learn of borrowers who 
claim to have repaid their loans in full 
more than five years ago, but for whom 
the lender or guaranty agency has no 
existing records.

Discussion: In these cases, the 
Secretary expects the lender and 
guaranty agency will examine records 
reasonably available to them from other 
sources. If the lender or guaranty agency 
are unable to locate records of a loan 
paid in full more than five years ago, it 
would be the responsibility of a 
borrower who requests a loan discharge 
to provide the required documentation 
needed for a discharge of the loan.

Change: None.
Section 682.402(e)(2)(iv)

46. Comment: Some commenters 
recommended that the regulations 
require the holder of a loan discharged 
under the false certification discharge 
provision to forward the original 
promissory note marked “canceled” or 
“satisfied in full” to the borrower 
within 30 days after discharging the 
borrower’s loan obligation.

Discussion: The discussion following 
comment 16 also applies to a false 
certification discharge.

Change: Section 682.414(a)(2) has 
been amended to add a false 
certification discharge.
Section 682.402(e)(3)

47. Comment: Some commenters 
recommended that the Secretary 
prescribe a standardized form for the 
false certification discharge application 
and associated sworn statement from 
the borrower.

Discussion: The discussion following 
comment 17 also applies to a false 
certification discharge.
, Change: None.
Section 682.402(e)(3)(ii)(B)

48. Comment: Some commenters 
objected to the proposed regulation that 
would limit a false certification 
discharge to only those cases where a 
student admitted to a school on the 
basis of a purported ability to benefit 
from the school’s training did not meet 
the applicable requirements for 
admission on the basis of ability to 
benefit. The commenters believed that 
the HEA did not envision any restriction 
as to what would constitute a school’s 
false certification of a student’s

eligibility to borrow under the FFEL 
Program. Other commenters believed 
that some restrictions should apply, and 
proposed additional acts and 
certifications of a school that should be 
construed as false certifications. Some 
commenters were pleased with the 
regulations as written, and 
recommended no changes.

Discussion: The additional acts and 
certifications by a school that the 
commenters proposed were the same as 
those discussed in the NPRM published 
on January 14,1994 (FR 59, No. 10). For 
the reasons stated on pages 2488-2490 
of the NPRM, and for the additional 
reasons discussed earlier in response to 
comment 5, the Secretary believes that 
the term “falsely certified,” when used 
for purposes of a false certification 
discharge, applies to cases involving a 
school’s invalid certification that a 
student had the ability to benefit from 
the training offered by the school, or 
cases where the school signed a person’s 
name on the loan application or the 
promissory note, and certain cases 
where the school wrongfully endorsed a 
person’s name on the loan check, or the 
borrower’s authorization for 
electronically transferring loan 
proceeds.

The Secretary believes that if the 
school rather than the student signed a 
person’s name on the loan application 
or the promissory note, the putative 
borrower is not aware that a loan was 
being applied for and had no intention 
of entering into an agreement to repay 
a loan. Therefore, it is reasonable to 
conclude that a borrower who did not 
sign the application or promissory note 
could not have completely understood 
that a check later presented for 
endorsement would represent the 
proceeds of such a loan, and would not 
have intended to signify by endorsing 
such a check or authorization to release 
funds that he or she agreed to become 
obligated to repay a loan. A school that 
signed a person’s name on a precursory 
document (the loan application or the 
promissory note) effectively prevented 
the person from being fully aware of the 
relationship normally apparent to a 
borrower who first completes an 
application for a loan and later receives 
a loan disbursement as a result of that 
application.

The Secretary understands that in 
some cases, an unscrupulous school 
may obtain the valid signature of a 
borrower on the loan application or 
promissory note and will later sign the 
student’s name on the loan check or the 
authorization for electronic funds 
transfer. However, despite these actions, 
a student could have materially 
benefitted from the loan proceeds by a



reduction of the charges owed to the 
school or by otherwise receiving 
proceeds of the loan delivered by the 
school. The Secretary believes that a 
person who signed the loan application 
and promissory note should be 
considered an individual who was* 
aware that he or she requested a loan. 
Therefore, if the borrower (or student on 
whose behalf a parent borrowed a PLUS 
Loan) was enrolled at the school during 
the period of time that the loan (Or an 
installment thereof) was intended to 
cover, and someone other than the 
borrower signed the borrower’s name on 
a loan check or authorization for 
electronic funds transfer, causing the 
loan proceeds to be applied to the 
student’s account to satisfy a liability for 
tuition and other charges owed to the 
school, or to be delivered to the 
borrower, it is reasonable to conclude 
that the borrower by that action received 
the proceeds of thé loan he or she had 
applied. Because that borrower obtained 
the benefits of the loan disbursement, 
even though the borrower realized that 
he or she did not sign the loan check or 
the authorization for electronic funds 
transfer, that borrower would be legally 
obligated with respect to that 
disbursement. In this case, the Secretary 
does not believe that a loan discharge 
was contemplated by Congress.
However, if it is determined that the 
borrower or student did not benefit from 
the loan proceeds, the Secretary believes 
that the borrower should be relieved of 
any obligation to repay the amount of 
the loan proceeds transmitted as a result 
of a falsely signed loan check or 
authorization for electronic funds 
transfer, and that such relief can be 
included in the procedures adopted for 
discharges under section 437(c) of the 
HEA.

The Secretary is concerned with the 
plight of students who have been misled 
by unscrupulous schools, or who have 
been harmed by à school’s failure to 
fulfill its obligations (such as the 
payment of a refund to the student). 
Practices of this sort are violations of 34 
CFR part 668, subpart F, which governs 
misrepresentations by schools. The 
Secretary will take a broad range of 
sanctions against schools to enforce 
these provisions. The Secretary also 
notes that recent changes made to Title 
IV, Part H of the HEA will reduce the 
incidence of school malfeasance.
Further, the Secretary will determine if 
relief can be provided to such students 
in future regulations or legislative 
amendments. However, not all cases of 
school malfeasance can currently be 
classified as a school’s “false 
certification of a student’s eligibility to

borrow” that would permit a borrower 
to receive a loan discharge under the 
HEA. For example, although 
misrepresentations regarding the 
school’s educational program or its 
financial or administrative capability, 
including the school’s placement 
services or the quality of the school’s 
facilities, faculty, or equipment, may 
well have induced the student to enroll 
at the school, those representations are 
not part of the process of “certification” 
of the student’s eligibility to borrow.

Change: The final regulations have 
been revised to permit false certification 
discharges in cases where the school, 
without the authorization of the 
individual, signed a person’s name on 
the loan application or the promissory 
note. In addition, the regulations 
provide relief where the school, without 
borrower authorization, endorsed the 
borrower’s name on a loan check or 
authorization for electronic funds . 
transfer, providing that the student did 
not receive, directly or indirectly, the 
benefits of the loan proceeds disbursed 
by that loan check or authorization for 
electronic funds transfer that was signed 
by the school. The regulations will 
include provisions for a borrower to 
appeal to the Secretary if the borrower 
disagrees with a guaranty agency’s 
decision that the signatures in question 
were signed by the borrower.
Section 682.402(e)(3)(ii)(C)

49. Comment: Som e commenters 
believed it was unnecessary for the 
student to certify that he or she was 
certified by the school on the 
application for the loan as an eligible 
student. The commenters believed that 
this information is seldom known to 
students because they may never see or 
understand what the school wrote on 
the application. The commenters noted 
that the student could generally deduce 
that the school had made such a 
certification by the fact that a lender 
made the loan, but believe that the same 
deduction could just as easily be made 
by a guaranty agency or the Secretary.

D iscussion: Tne Secretary agrees with 
the commenters.

Change: The final regulations have 
been revised to delete this requirement.
Section 682.402(e)(3)(ii)(D)

50. Comment: Some commenters 
believed there is no statutory 
justification for denying a false 
certification discharge if the student was 
able to obtain employment in the 
occupation for which the student’s 
program was intended to provide 
training.

D iscussion: In the case of a discharge 
based on a school’s defective

certification that the student had the 
ability to benefit from the school’s 
training, this was discussed in detail on 
pages 2488-2490 of the NPRM 
published on January 14,1994 (FR 59, 
No. 10). The Secretary believes that the 
ability of a student to obtain 
employment in the occupation for 
which the student’s program was 
intended to provide training is evidence 
that the student was able to benefit from 
the education received, even though the 
school may have improperly tested, or 
failed to test, the student’s ability to 
benefit from the school’s training. 

Change: None.
51. Comment: Some commenters 

questioned what would constitute a 
student’s “reasonable attempt to obtain 
employment” and questioned whether it 
would be fair to expect the student to 
be able to document, or even remember 
such attempts that may have been made 
many years ago.

D iscussion: In the absence of evidence 
to the contrary, a student who states that 
he or she made a “reasonable attempt to 
obtain employment” will be presumed 
to have done so. The student is simply 
being asked to sign a statement to that 
effect.

Change: None.
Section 682.402(e)(3)(iv)

52. Comment: Some commenters, 
while believing that borrower 
cooperation is important in an 
enforcement action undertaken against a 
school or other related parties, were 
concerned that a borrower may be 
unable to take time away from work, 
home, or other activities to travel to 
multiple court appearances needed to 
assist the Secretary or his designee in 
the enforcement action. The 
commenters believed that a borrower 
should be required to assist in an 
enforcement action only to the extent 
practicable for the borrower.

D iscussion: The discussion following 
comment 23 also applies to a false 
certification discharge.

Change: None.
Section 682.402(e)(5)(i)

53. Comment: Some commenters 
opposed the requirement that a 
borrower must assign to and relinquish 
in favor of the Secretary any right to a 
loan refund (up to the amount 
discharged) from any private or public 
fund. The commenters were particularly 
concerned with the effect they believed 
this requirement would have upon state 
tuition recovery funds. The commenters 
also believed that the Secretary has no 
statutory right to any claim against a 
state tuition recovery fund because the 
HEA fails to specifically provide the
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secretary with that right. The 
commenters noted that the section 
437(c)(2) of the HEA limits the 
assignment to the Secretary of a 
borrower’s right to a loan refund only to 
the borrower’s rights “* * * against the 
institution and its affiliates and 
principals.” The commenters contend 
that there is no indication that Congress 
intended the Secretary to have access to 
state funds or to require states to 
participate economically in false 
certification discharges. The 
commenters believed that the HEA’s 
omission of state tuition recovery funds 
(or any other private or public fund) 
reflects the principal of statutory 
construction “expressio unius est 
exclusio alterius”{ the expression of one 
thing is the exclusion of another).

D iscussion: The discussion following 
comment 24 also applies to a false 
certification discharge.

Change: The final regulations have 
been revised to exclude the portion of 
a public fund that represents public 
money.

54. Comment: Some commenters 
questioned why a borrower must assign 
to and relinquish in favor of the 
Secretary any right to a loan refund (up 
to the amount discharged) with respect 
to the enrollment agreement for the 
program for which the loan was 
received. The commenters believed that 
the assignment of a borrower’s rights 
pursuant to the enrollment agreement 
would not gain anything for the 
Secretary. They were concerned that the 
borrower would be forced to surrender 
some rights (unspecified) unnecessarily, 
despite the statement in
§ 682.402(e)(5)(iii) that permits the 
borrower (or student) to pursue legal 
and equitable relief regarding disputes 
arising from matters otherwise unrelated 
to the loan discharged.

D iscussion: The discussion following 
comment 25 also applies to a false 
certification discharge.

Change: None.
Section 682.402(e)(6)(i)

55. Comment: Some commenters 
objected to the requirement that a 
guaranty agency must review records 
available from sources other than the 
guarantor after receiving a false 
certification claim from a lender or a 
discharge request from a borrower. The 
commenters believed this requirement 
is logistically unrealistic and 
unnecessarily complicates and delays 
the processing of a false certification 
claim.

D iscussion: The Secretary believes 
that the guaranty agency is in the best 
position to consult with other 
knowledgeable parties concerning a

school’s alleged false certification of a 
student’s eligibility to borrow. The 
Secretary believes that the 90-day time 
period allows sufficient time for an 
agency to examine the lender’s false 
certification claim in light of the 
information available to the agency and 
to either pay or return the claim to the 
lender.

Change: None.
Section 682.402(e)(7)(H)

56. Comment: Some commenters 
believed that a lender that resumes 
collection activity against a borrower 
who fails to submit the documentation 
required for a false certification 
discharge should be required to grant 
forbearance to the borrower to absolve 
the borrower of any delinquency status 
existing on the loan, including 
delinquency that occurred before the 
date the lender suspended collection 
activity. The commenters believed that 
the borrower’s delinquency is generally 
the result of the borrower’s inability to 
pay due to circumstances caused by the 
school.

Discussion: The discussion following 
comment 36 also applies to a false 
certification discharge.

Change: None.
Section 662.402(e)( 7)(iii)

57. Comment.: Some commenters 
objected to the requirement that a 
payment received by the lender from or 
on behalf of the borrower after the 
lender filed a claim on the loan with the 
guaranty agency must be forwarded to 
the guaranty agency within 30 days of 
its receipt. The commenters contended 
that the guaranty agency is not the legal 
holder of the loan until it pays a claim, 
and therefore has no right to the 
payment.

D iscussion: The discussion following 
comment 38 also applies to a false 
certification discharge.

Change: None.
Section 682.402(e)(7)(iv)

58. Comment: Some commenters 
believed the guaranty agency, not the 
lender, should notify the borrower that 
a false certification discharge has been 
granted.

Discussion: The discussion following 
comment 39 also applies to a false 
certification discharge.

Change: None.
Section 682.402(1)(3)

59. Comment: Some commenters 
believed that any payments received by 
a guaranty agency from or on behalf of 
a borrower whose loan obligation has 
been discharged should be returned to 
the borrower or the party who made the 
payment.

D iscussion: If a borrower, or a 
borrower’s representative remits a 
payment for a loan obligation that has 
been discharged, even though he or she 
previously has had the payment 
returned with a notice that the 
obligation has been discharged and no 
further payments are required, the 
Secretary believes it is reasonable to 
conclude that a subsequent payment 
from that individual is an indication 
that he or she has expressed a desire to 
repay the discharged loan. The 
Secretary does not believe that the 
borrower’s (or his or her 
representative’s) desire to repay the loan 
should be frustrated or the taxpayer 
denied the recovery of such payments.

Change: None.
Section 682.410(bX6)(i)

60. Comment: Some commenters 
believed the proposed regulations 
would prohibit a guaranty agency from 
attempting an annual IRS offset against 
a borrower if the agency had initiated 
wage garnishment procedures against 
the borrower.

D iscussion: Under the proposed 
regulations, a guaranty agency was 
required to attempt an annual IRS offset 
against a borrower who owed a 
defaulted loan if the agency had not 
attempted to garnish the borrower’s 
wages. Conversely, if an agency had 
initiated wage garnishment procedures 
against the borrower, it was not required 
to attempt an annual IRS offset, but 
could do so if it decided that it would 
be an appropriate action to take in 
addition to wage garnishment. Based on 
Public Law 102-589, the Secretary will 
now require a guaranty agency to 
attempt an annual IRS tax refund offset 
against both categories of borrowers.

Change: The final regulations have 
been revised to incorporate this 
requirement.
Section 682.410(b)(6)(vii)(B)

61. Comment: Some commenters 
noted that the Secretary’s guidance to 
guaranty agencies in July 1993 
concerning Public Law 102-589 
explained that the law no longer 
required the Secretary to hold a loan to 
be collected by IRS offset, therefore, a 
guaranty agency was no longer required 
to assign a loan temporarily to the 
Secretary in order to allow the Secretary 
to collect the loan by federal income tax 
refund offset. The commenters 
recommended that references to such 
assignments be deleted from the 
regulations.

D iscussion: The Secretary agrees with 
the commenters.

Change: Sections 682.410(b)(5)(vi)(H) 
and (L), §682.410(b)(6)(i), (iii), (iv)(B),
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(vii)(A)-(D), (viii)(A), (xii), and 
§ 682.410(b)(7(iv)(B) of the final 
regulations have been revised, 
renumbered, or deleted to remove 
references to such assignments.
Section 682.410(b)(10)(i)

62. Comment: Some commenters 
objected to the requirement that a 
guaranty agency must follow the 
procedures prescribed in the regulations 
if it decided to garnish the wages of a 
borrower who owed a defaulted loan. 
The commenters believed that a 
guaranty agency that possessed 
authority under state law to effect a 
garnishment should be permitted to 
garnish the borrower’s wages under the 
state’s wage garnishment procedures.

Discussion: The procedures that a 
guaranty agency must follow when 
attempting to garnish a borrower’s 
wages are mandated by section 488A of 
the HEA. Those procedures supersede 
any state garnishment laws that do not 
comply with the requirements of the 
national wage garnishment authority 
established by the HEA.

Change: None.
63. Comment: Some commenters 

asked if the wage garnishment 
procedures would apply against 
borrowers and employers who were 
subject to tribal laws. The commenters 
noted that section 488A(a) of the HEA 
does not refer to tribal laws, but simply 
states that the garnishment provisions of 
the HEA apply “* * *
(N)otwithstanding any provision of 
State law * * The commenters 
observed that because of the difficulty 
and low success ratio of obtaining a 
judgment through tribal courts, most 
creditors no longer even make the 
attempt.

Discussion: Section 488A(a) of the 
HEA preempts state laws that might 
prohibit garnishment to collect student 
loan debts; it does not preempt such ■ 
laws of a foreign nation. Certain tribes 
of American Indians are considered to 
have the same relationship with the 
United States as do foreign nations. 
Therefore, the laws of those tribes are 
not preempted by the wage garnishment 
provisions of the HEA.

Change: None.
Section 682.410(b)( 10)(i)(A)

64. Comment: Some commenters 
believed the regulations should specify 
that the amount of a borrower’s wages 
that may be garnished is the lesser of 10 
percent of the borrower’s disposable pay 
or the amount allowed bv 15 U S C 
1673.

D iscussion: The Secretary agrees with 
the commenters.

Change: The final regulations have 
been revised to incorporate this 
clarification.

65. Comment: Some commenters 
believed the regulations should specify 
the deductions from a borrower’s wages 
that would take precedence over a wage 
garnishment order.

D iscussion: Only a borrower’s 
disposable pay is subject to 
garnishment. Since “disposable pay” is 
defined as that part of a borrower’s 
compensation from an employer 
remaining after the deduction of any 
amounts required by law to be withheld, 
any such deductions “take precedence” 
and will affect the amount recovered 
from the borrower through garnishment. 
The Secretary has no authority to 
modify the withholding orders issued 
by other entities legally empowered to 
garnish the borrower’s pay for other 
purposes.

Change: None.
Section 682.410(b)(10)(i)(D)

66. Comment: Some commenters 
believed that a guaranty agency should 
be permitted to automatically garnish 
the wages of a borrower who failed to 
maintain the terms of a repayment 
agreement with the guaranty agency.
The commenters believed that it is 
unnecessary to provide further notice or 
appeal opportunities to a borrower who 
has broken the terms of the repayment 
agreement. Similarly, other commenters 
believed that a guaranty agency should 
be permitted to proceed with wage 
garnishment against a borrower who has 
defaulted on a loan without being 
required to offer a repayment 
opportunity to the borrower. The 
commenters believed that a borrower 
who has defaulted on a loan has already 
had numerous opportunities to repay 
the loan. Some commenters suggested 
that a borrower be limited to only one 
repayment opportunity.

D iscussion: All attempted 
garnishments must be preceded by a 
notice to the borrower of the guaranty 
agency’s intention to initiate 
garnishment proceedings and an 
explanation of the borrower’s rights, 
including the right to a hearing. The due 
process protection afforded the 
borrower under the HEA’s garnishment 
rules renders previous repayment 
arrangements between the borrower and 
the agency irrelevant. Each garnishment 
action must be able to stand on its own 
as far as compliance with the 
requirements of the statute and 
regulations is concerned.

Change: None.
67. Comment: Some commenters 

believed that the wage garnishment 
provisions of the HEA applied only to

a borrower who entered into a 
repayment agreement with the guaranty 
agency and then later failed to comply 
with the terms of that agreement. The 
commenters believed there is no 
statutory authority to garnish the wages 
of a borrower simply because the 
borrower has defaulted on the loan 
obligation and has not made 
arrangements with the guaranty agency 
to repay the debt.

D iscussion: The HEA permits a 
guaranty agency to garnish the pay of a 
borrower who “* * * is not currently 
making required repayment under a 
repayment agreement * * A 
borrower who owes a defaulted loan 
and has simply refused to make any 
repayment arrangement with a guaranty 
agency would certainly fit that 
description. Otherwise, borrowers could 
shield themselves from wage 
garnishment by refusing to enter into 
agreements to repay their loans to 
guaranty agencies. The HEA and the 
regulations are not designed to provide 
incentives to borrowers who refuse to 
repay their debts.

Change: None.
68. Comment: Some commenters 

believed that the terms of the repayment 
agreement opportunity that a guaranty 
agency must offer a borrower prior to 
wage garnishment must be similar to the 
terms offered to a borrower under the 
loan rehabilitation program, that is, the 
borrower may not be required to pay 
more than a reasonable and affordable 
amount.

D iscussion: Section 488A(a)(4) of the 
HEA states that an individual subject to 
wage garnishment shall be provided an 
opportunity to enter into a written 
agreement with the guaranty agency 
under terms agreeable to the guaranty 
agency. Unlike other areas of the HEA 
that contain provisions mandating that 
the borrower’s payment be “reasonable 
and affordable,” the wage garnishment 
section of the HEA contains no such 
requirement. The Secretary believes this 
is because Congress realized that a 
borrower who has not repaid his or her 
loan will have had numerous 
opportunities to have done so prior to 
the initiation of a wage garnishment 
proceeding. For example, the borrower 
will have already declined the 
opportunity to make payments under 
the loan rehabilitation program.

However, since it woulamake no 
sense to demand a payment amounts 
from a borrower who could document 
that he or she was unable to pay those 
amounts, the Secretary encourages a 
guaranty agency, even at this late point, 
to attempt to accommodate a borrower 
who expresses a willingness to repay 
the loan but who is unable to do so
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under the terms proposed by the 
guaranty agency because of a 
documented hardship explained by the 
borrower.

Change: None.
Section 682.410(b)( 10)(i)(E)

69. Comment: Some commenters 
believed a guaranty agency should be 
permitted to include a notice to the 
borrower about wage garnishment with 
the agency’s other notices to the 
borrower about hearing opportunities 
available to the borrower with respect to 
IRS offset procedures and credit bureau 
reporting. The commenters 
recommended that a guaranty agency 
not be required to provide the borrower 
with an opportunity for a hearing more 
than once every 12 months. The 
commenters also believed that if the 
borrower had received a hearing and 
unsuccessfully contested the existence 
or the amount of the debt, the borrower 
need not be provided another hearing 
on those issues.

Discussion: As permitted under 
§ 682.410(b)(5)(vi)(H), a guaranty agency 
may send a combined notice, or separate 
notices to a borrower concerning credit 
bureau reporting, IRS offset, wage 
garnishment, and any other enforcement 
action that may be taken to collect the 
debt. However, each garnishment 
proceeding taken against a borrower 
must comply with the notice and due 
process requirements that are unique to 
wage garnishment.

Change: None.
Section 682.410(b)(10)(i)(F)

70. Comment: Some commenters 
objected to the requirement that a 
guaranty agency must sue an employer 
who fails to comply with a garnishment 
order. The commenters note that section 
488A(a)(6) of the HEA provides an 
option by stating that a guaranty agency 
««* * * may sue the employer,” Other 
commenters recommended that the 
regulations permit a guaranty agency to 
decline to sue an employer who fails to 
comply with the wage garnishment 
order if the agency can demonstrate that 
the expected cost and probability of 
success of the litigation did not justify
a lawsuit.

Discussion: The statutory language 
provides the authority for a guaranty 
agency to sue the employer. A guaranty 
agency is not required to garnish the 
wages of borrowers who owe defaulted 
loans, but if an agency chooses to do so, 
it must follow the garnishment 
procedures prescribed in these 
regulations. In order to protect the 
interests of borrowers and taxpayers, the 
Secretary believes a guaranty agency 
should make use of the full extent of the

statutory authority available to it under 
the HEA to compel an employer to 
comply with a wage garnishment order. 
The Secretary cannot envision any 
realistic probability that an agency 
would be unsuccessful in its suit against 
an employer that was in clear violation 
of the garnishment order. Given the 
expectation of such success, the 
Secretary believes the agency's litigation 
efforts and costs would be minimal. 
Accordingly, this would be part of the 
agency’s normal performance of its role 
of ensuring the maximum collection of 
defaulted loans, and the Secretary may 
refuse to make reinsurance payments, or 
may recover reinsurance payments 
already made to an agency that fails to 
sue an employer that was in clear 
violation of the garnishment order.

Change: None.
71. Com m ent Some commenters did 

not believe that a self-employed 
borrower should be considered an 
“employer” for wage garnishment 
purposes. The commenters believed that 
garnishment should be considered a 
proceeding to seize the wages of a 
debtor paid by another party.

Discussion: The Secretary agrees with 
the commenters.

Change: The reference to a self- 
employed borrower in 
§ 682.410(b)(10)(i)(F) has been deleted 
from the final regulations.
Section 682.410(b)( 10)(i)(G)

72. Comment: Some commenters were 
opposed to the qualified prohibition in 
the regulations that prevents a guaranty 
agency from garnishing the wages of a 
borrower whom it knows has been 
involuntarily separated from 
employment until the borrower has 
been reemployed continuously for at 
least 12 months. The commenters 
believed that the proposed regulations 
appear to condone garnishment as long 
as the guarantor is not aware that the 
borrower has been involuntarily 
separated from employment and has not 
been reemployed continuously for at 
least 12 months. They believed that the 
HEA does not permit garnishment under 
any circumstances until a borrower who 
has been involuntarily separated from 
employment has been reemployed 
continuously for at least 12 months.

Discussion: The borrower will be 
informed of his or her rights with 
respect to wage garnishment in the 
notice sent to the borrower at least 30 
days before the initiation of garnishment 
proceedings. That notice will include 
information about the exception 
provided for a borrower who has been 
involuntarily separated from 
employment.

Note: All garnishments initiated by 
guaranty agencies on or after March 1,1994 
must comply with the standardized 
administrative wage garnishment procedures 
approved by the Secretary on February 1. 
1994. As part of those standardized 
procedures, a guaranty agency must send a 
notice to the borrower prior to initiating 
garnishment. The standardized notice fully 
explains the exception for involuntarily 
separated borrowers and includes a simple 
form for the borrower to fill out to request 
this exception.

If a borrower who meets the 
conditions necessary for this exception 
wishes to take advantage of it, the 
borrower will be able to do so quite 
easily, either before the garnishment 
proceedings are initiated, or during the 
hearing available to the borrower. If the 
borrower chooses not to divulge 
information concerning an involuntary 
separation, and there is no reasonable 
expectation that the guaranty agency 
should have known about the 
borrower’s undisclosed involuntary 
separation, the Secretary believes that a 
resulting garnishment of the borrower’s 
wages should not be invalidated if the 
borrower later contests the garnishment 
on those grounds or if the agency later 
learns that the borrower would have 
been eligible for the exception.

Change: None.
Section 682.410(b)( 10)(i)(I)

73. Comment: Some commenters 
believed the withholding notice sent to 
a borrower's employer should inform 
the employer that the HEA prohibits 
wage garnishment if the borrower has 
not been reemployed continuously for at 
least 12 months.

D iscussion: All information relating to 
the borrower’s rights will be disclosed 
to the borrower. The borrower’s 
employer needs to know only that 
information necessary for the employer 
to comply with the withholding order.

Change: None.
Section 682.410(b)( 10)(i)(J)

74. Comment: Some commenters 
believed that, to avoid a 
misunderstanding, thé regulations 
should state that the location of a 
borrower’s wage garnishment hearing is 
established by the guaranty agency.

D iscussion: The Secretary agrees with 
the commenters.

Change: The final regulations have 
been revised to incorporate this 
clarification.

75. Comment: Some commenters 
believed that a wage garnishment 
hearing held by a guaranty agency 
should be a taped hearing held in a 
location accessible to the borrower. The 
commenters also believed that the 
borrower should be given the right to



appeal any adverse decision of the 
guaranty agency to the Secretary; and 
the borrower should be informed of that 
right.

Discussion: The regulations require a 
guaranty agency to provide a hearing by 
a telephone conference with a borrower 
who requests that type of hearing. All 
telephonic costs associated with the 
hearing will be the responsibility of the 
guaranty agency. The Secretary believes 
this option reasonably accommodates 
borrowers who either choose to or who 
are unable to attend an in-person 
hearing with the guaranty agency. The 
Secretary sees no reason to compel a 
guaranty agency to tape the hearing, but 
would not object if an agency wished to 
do so. The Secretary does not intend to 
second-guess an agency’s decisions 
about wage garnishments on a case-by
case basis. However, if the Secretary 
learns that a guaranty agency has failed 
to comply with procedures prescribed 
by the HEA and the regulations^ or has 
failed to adhere to the standardized 
procedures required of all agencies (see 
note included in the discussion for 
§ 682.410(b)(10Ki)(G) abovef, the 
Secretary will take appropriate action. 

Change: None.
Section 682.410(b)(l 0)(i)(K)

76. Comment: Some commenters 
believed that the regulations should 
clarify that, absent evidence to the 
contrary, the borrower shall be deemed 
to have received the notice of intent to 
garnish five days after its mailing date. 
The commenters believed this would 
prevent disputes about the date the 
borrower received the notice.

Discussion: The Secretary agrees with 
the commenters.

Change: The final regulations have 
been revised to incorporate this 
clarification in this paragraph, and the 
associated paragraph 
682.410(b)(10)(i)(L).
Section 682.410(b)(10)(i)(L)

77. Comment: Some commenters 
opposed the requirement that a guaranty 
agency must provide a hearing to a 
borrower whose written request for the 
hearing is received later than 15 days 
after the borrower received a notice of 
withholding. The commenters believed 
there is no statutory support for any 
exception to what they perceive to be a 
rigid 15-day deadline fora borrower to 
make such a request.

Discussion:Tne commenters are 
incorrect. Section 488A(b) of the HEA 
specifically requires a guaranty agency 
to provide a hearing upon a borrower’s 
request, even if the borrower’s request is 
not made timely. Although the agency is 
not required todelay the issuance of a

withholding order to the borrower’s 
employer, the agency could do so, as 
explained in comment 78, if the agency 
believes a delay would be appropriate. 

Change: None.
78. Comment: Some commenters 

believed that even though a borrower's 
written reqpest for a hearing is 
submitted late» there could nevertheless 
be valid reasons why the guaranty 
agency should not issue a withholding 
order to the borrower’s employer. The 
commenters believed that this section of 
the regulations conflicted with
§ 682.410(b)(10)(i)(H) which permits a 
guaranty agency to delay or cancel the 
withholding order if the agency receives 
information that it believes justifies the 
delay or cancellation.

D iscussion: The Secretary agrees with 
the commenters.

Change: The final regulations have 
been revised to permit a guaranty 
agency to exercise this option
Section  682.410(b)(10)(i )(M]

79. Comment: Some commenters 
believed that the regulations should 
clarify that guaranty agencies may use 
alternative types of hearing examiners 
and are not limited to appointing only 
an administrative law judge.

D iscussion: The Secretary did not 
intend that the regulations be 
interpreted in the limited manner that 
some commenters have done, or in a 
manner that the commenters believe 
that other parties will do. A guaranty 
agency’s hearing official may be any 
qualified individual, including an 
administrative law judge, who is not 
under the supervision or control of the 
head of the guaranty agency.

Change: The final regulations have 
been revised to incorporate this 
clarification.
Assessment of Educational Impact

The Secretary particularly requests 
comments on whether the proposed 
regulations in this document would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 682

Administrative practice and 
procedure, Colleges and universities, 
Education, Loan programs—education, 
Reporting and recordkeeping 
requirements, Student aid, Vocational 
education.
(Catalog of Federal Domestic Assistance 
Numbers: 84.032 Federal Family Education 
Loan Program)

Dated: April 21,1994.
Richard W. Riley,
Secretary o f  Education.

The Secretary amends part 682 of title 
34 of the Code of Federal Regulations as 
follows:.

PART 682—FEDERAL FAMILY 
EDUCATION LOAN (FFEL) PROGRAM

% The authority citation for part 682 
continues to read as follows:

Authority: 20 U.S.G 1071 to 1087-2, 
unless otherwise noted.

2. Section 682.202 is amended by 
adding paragraph (a) introductory text, 
revising paragraphs (a)(1) through (a)(4), 
and revising paragraphs (c) and (d) to 
read as follows:

§ 682.202 Permissible charges by lenders 
to borrowers.
* *  *  * *

(a) Interest. The applicable interest 
rates for FFEL Program loans are given1 
in paragraphs (a)(1) through (a)(4) of this 
section.

(1) Stafford Loan Program, (i) If the 
borrower, on the date the promissory 
note evidencing the loan is signed, has 
an outstanding balance o f principal or 
interest on a previous Stafford loan, the 
interest rate far the applicable interest 
rate on that previous Stafford loan.

(ii) If the borrower, on the date the 
promissory note evidencing the loan is 
signed, has no outstanding balance on 
any FFEL Program loan, and the first 
disbursement is made—

(A) Prior to October 1,1992, for a loan 
covering a period of instruction 
beginning on or after July 1» 1988, the 
interest rate is 8  percent until148 months 
elapse after the repayment period 
begins, and 10 percent thereafter; or

(B) On or after October 1,1992, the 
interest rate is a variable rate, applicable 
to each July 1-June 30 period, that 
equals the lesser of—

(1) The bond equivalent rate of the 91- 
day Treasury bills auctioned at the final 
auction prior to the June 1 immediately 
preceding the July 1-June 30 period,
plus 3.10 percent; or

(2) 9 percent.
(iii) For a Stafford loan for which the 

first disbursement is made before 
October 1,1992—

(A) If the borrower, on the date the 
promissory note evidencing the loan is 
signed, has no outstanding balance on a 
Stafford loan but has an outstanding 
balance of principal or interest on a 
PLUS or SLS loan made for a period of 
enrollment beginning before July 1,
1988, or on a Consolidation loan that 
repaid a loan made for a period of 
enrollment beginning before July 1,
1988, the interest rate is 8 percent; or
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(B) If the borrower, on the date the 
promissory note evidencing the loan is 
signed, has an outstanding balance of 
principal or interest on a PLUS or SLS 
loan made for a period of enrollment 
beginning on or after July 1,1988, or on 
a Consolidation loan that repaid a loan 
made for a period of enrollment 
beginning on or after July 1,1988, the 
interest rate is 8 percent until 48 months 
elapse after the repayment period 
begins, and 10 percent thereafter.

(iv) For a Stafford loan for which the 
first disbursement is made on or after 
October 1,1992, if the borrower, on. the 
date the promissory note evidencing the 
loan is signed, has no outstanding 
balance on a Stafford loan but has an 
outstanding balance of principal or 
interest on a PLUS, SLS, or 
Consolidation loan, the interest rate is 8 
percent.

(2) PLU S P rogram , (i) For a combined 
repayment schedule under § 682.209(d), 
the interest rate is the weighted average 
of the rates of all loans included under 
that schedule.

(ii) For a loan disbursed on or after 
July 1,1987 but prior to October 1,
1992, and for any loan made under
§ 682.209 (e) or (f), the interest rate is a 
variable rate, applicable to each July 1 - 
June 30 period, that equals the lesser 
of—

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 
immediately preceding the July 1-June 
30 period, plus 3.25 percent; or

(B) 12 percent.
(iii) For a loan disbursed on or after 

October 1,1992, the interest rate is a 
variable rate, applicable to each July 1 - 
June 30 period, that equals the lesser 
of—

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 
immediately preceding the July 1-June 
30 period, plus 3.10 percent; or

(B) 10 percent.
(3) SLS P rogram , (i) For a combined 

repayment schedule under § 682.209(d), 
the interest rate is the weighted average 
of the rates of all loans included under 
that schedule.

(ii) For a loan disbursed on or after 
July 1,1987 but prior to October 1,
1992, and for any loan made under 
§ 682.209 (e) or (f), the interest rate is a 
variable rate, applicable to each July 1 - 
June 30 period, that equals the lesser 
of—

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 
immediately preceding the July 1-June 
30 period, plus 3.25 percent; or

(B) 12 percent.

(iii) For a. loan disbursed on or after 
October 1,1992, the interest rate is a 
variable rate, applicable to each July 1 - 
June 30 period, that equals the lesser 
of—

(A) The bond equivalent rate of the 
52-week Treasury bills auctioned at the 
final auction prior to the June 1 
immediately preceding the July 1-June 
30 period, plus 3.10 percent; or

(B) 11 percent. -
(4) Consolidation Program. A 

Consolidation Program loan bears 
interest at the rate that is the greater of—

(i) The weighted average of interest 
rates on the loans consolidated, rounded 
to the nearest whole percent; or

(ii) 9 percent.
it  it  it  it  it

(c) Fees fo r  FFEL Program loans. A 
lender—

(1) May charge a borrower an 
origination fee on a subsidized Stafford 
loan not to exceed the maximum rate 
specified by federal statute;

(2) Shall charge a borrower an 
origination fee on an unsubsidized 
Stafford loan of 3 percent of the 
principal amount of the loan;

(3) Shall charge a borrower an 
origination fee on an SLS or a PLUS 
loan of 3 percent of the principal 
amount of the loan;

(4) Shall deduct a pro rata portion of 
the fee (if charged) from each 
disbursement; and

(5) Shall refund by a credit against the 
borrower’s loan balance the portion of 
the fee previously deducted from the 
loan that is attributable to any portion 
of the loan that is—

(i) Returned by the school to the 
lepder;

(ii) Repaid within 120 days of 
disbursement; or

(iii) Not delivered within 120 days of 
disbursement.

(d) Insurance Premium. A lender may 
charge the borrower the amount of the 
insurance premium paid by the lender 
to the guarantor up to 1 percent of the 
principal amount of the loan, if that 
charge is provided for in the promissory 
note.
*  *  *  *  *

(Authority: 20 U.S.C. 1077,1078, 1078-1, 
1078-2, 1078-3, 1079, 1082,1087-1, 1091a)

3. Section 682.208 is amended by 
revising paragraphs (e)(1) and (e)(2), and 
adding new paragraphs (e)(4), (e)(5), and
(h) to read as follows:

§682.208 Due diligence in servicing a 
loan.
* * * * *

(e) (1) If the assignment of a Stafford, 
PLUS, or SLS loan is to result in a 
change in the identity of the party to

whom the borrower must send 
subsequent payments, the assignor and 
assignee of the loan shall, no later than 
45 days from the date the assignee 
acquires a legally enforceable right to 
receive payment from the borrower on 
the assigned loan, provide, either jointly 
or separately, a notice to the borrower 
of—

(1) The assignment;
(ii) The identity of the assignee;
(iii) The name and address of the 

party to whom subsequent payments or 
communications must be sent; and

(iv) The telephone numbers of both 
the assignor and the assignee.

(2) If the assignor and assignee 
separately provide the notice required 
by paragraph (e)(1) of this section, each 
notice must indicate that a 
corresponding notice will be sent by the 
other party to the assignment.
ic it it  it  it

(4) The assignee, or the assignor on 
behalf of the assignee, shall notify the 
guaranty agency that guaranteed the 
loan within 45 days of the date the 
assignee acquires a legally enforceable 
right to receive payment from the 
borrower on the loan of—

(i) The assignment; and
(ii) The name and address of the 

assignee, and the telephone number of 
the assignee that can be used to obtain 
information about the repayment of the 
loan.

(5) The requirements of this paragraph
(e), as to borrower notification, apply if 
the borrower is in a grace period or has 
entered the repayment period.
* *  it  'it ■ it

(h) Notifying the borrower about a 
servicing change. If an FFEL Program 
loan has not been assigned, but there is 
a change in the identity of the party to 
whom the borrower must send 
subsequent payments or direct any 
communications concerning the loan, 
the holder of the loan shall, no later 
than 45 days after the date of the 
change, provide notice to the borrower 
of the name, telephone number, and 
address of the party to whom 
subsequent payments or 
communications must be sent. The 
requirements of this paragraph apply if 
the borrower is in a grace period or has 
entered the repayment period.
* * * * * *
(Authority: 20 U.S.C. 1077,1078,1078-1, 
1078-2, 1078-3, 1079,1080,1082,1085)

4. Section 682.402 is amended by 
revising the heading; by revising 
paragraph (a); by revising paragraphs (b) 
and (c)(1); by redesignating paragraphs
(d), (e), (f), (g). (h). (i). (j), and (k) as 
paragraphs (f), (g), (h), (i), (j), (k), (1), and
(m), respectively; by further
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redesignating newly designated 
paragraphs (g)(2)(h), (h)(2)(h) and (k}(3) 
as paragraphs (g)(2)(iv), (h)(2)(hi), and 
(k)(5), respectively; by adding new 
paragraphs (d), (e), (g)(l)(vi), (g)(l)(vii),
(g) (2)(ii), (g)(2)(iii), (h)(l)(ih); (h)(2)(h),
(h) (2)(iv), (h)(2)(v), (k)(4), and (m)(5); by 
revising newly redesignated paragraphs
(f) (2) and (f)(3), (f)(4) introductory text,
(g) heading, (g)(1) introductory text,
(g) (l)(i), (g)(2) introductory text, (g)(2)(i),
(h) heading, (h)(2)(iii), (h)(3)(a), (h)(3)(h),
(i) (2) heading and introductory text,
(i)(2)(iv), (j) heading, (j)(l) introductory 
text, (j)(2), (k)(2), (k)(5), (1), and (m) 
introductory text; by removing the word 
“and" at the end of paragraph (m)(3)(ii); 
by adding and reserving paragraph 
(k)(3); and by removing the period at the 
end of paragraph (m)(4), and adding in 
its place, a semicolon, to read as 
follows;

§ 682.402 Death, disability, closed school, 
false certification, and bankruptcy 
payments.

(a) General. (1) Rules governing the 
payment of claims based on filing for 
relief in bankruptcy, and discharge of 
loans due to death,, total and permanent 
disability, attendance at a school that 
closes, and false certification by a 
school of a borrower’s eligibility for a 
loan, are set forth in this section.

(2) If a PLUS loan was obtained by 
two parents as co-makers, or a 
Consolidation loan was obtained by a 
married couple, and only one of the 
borrowers dies, becomes totally and 
permanently disabled, has collection of 
his or her loan obligation stayed by a 
bankruptcy filing, or has that obligation 
discharged in bankruptcy, the other 
borrower remains obligated to repay the 
loan.

(3) Except for a borrower’s loan 
obligation discharged by the Secretary 
under the false certification discharge 
provision of paragraphs (e)(lKii) of this 
section, a loan qualifies for payment 
under this section only to the extent that 
the loan is legally enforceable under 
applicable law by the holder of the loan.

(4) For purposes of this section—
(i) The legal enforceability of a loan is 

conclusively determined on the basis of 
a niling by a court or administrative 
tribunal of competent jurisdiction with 
respect to that loan, or a ruling with 
respect to another loan in a judgment 
that collaterally estops the holder from 
contesting the enforceability of the loan;

(ii) A loan is conclusively determined
be legally unenforceable to the extent

that the guarantor determines, pursuant 
to an objection presented in a 
proceeding conducted in connection 
with credit bureau reporting, tax refund 
offset, wage garnishment, or in any

other administrative proceeding, that 
the loan is not legally enforceable; and

(iii) If an objection has been raised by 
the borrower or another party about the 
legal enforceability of the loan and no 
determination has been made under 
paragraph (a)(4) (i) or (ii) of this section, 
the Secretary may authorize the 
payment of a claim under this section 
under conditions the Secretary 
considers appropriate. If the Secretary 
determines in that or any other case that 
a claim was paid under this section with 
respect to a loan that was not a legally 
enforceable obligation of the borrower, 
the recipient of that payment must 
refund that amount of the payment to 
the Secretary.

(b) Death. (1) If  an indi vidual 
borrower dies, or, on or after July 23, 
1992 the student for whom a parent 
received a PLUS loan dies, the 
obligation of the borrower and any 
endorser to make any further payments 
on the loan is discharged.

(2) In determining tnat a borrower (or 
student) has died, the lender may rely 
on a death certificate or other proof of 
death that is acceptable under 
applicable state law. If a death 
certificate or other acceptable proof of 
death is not available, the borrower’s 
obligation on the loan can be discharged 
only if the guaranty agency determines 
that other evidence establishes that the 
borrower (or student) has died.

(3) After receiving information 
indicating that the borrower (or student) 
has died, the lender, if it believes the 
information to be reliable, shall suspend 
any collection activity against the 
borrower and promptly request that the 
borrower's representative (or the 
student’s parent in the case of a PLUS 
loan) provide the documentation 
described in paragraph (b)(2) of this 
section. During the suspension of 
collection activity, which may not 
exceed 60 days, the lender shall 
diligently attempt to obtain 
documentation verifying the borrower’s 
(or student’s) death. If, despite diligent 
attempts, the lender is not able to 
confirm the borrower’s (or student’s) 
death within. 60 days, the lender shall 
resume collection activity from the 
point that it had been discontinued and 
is deemed to have exercised forbearance 
as to repayment of the loan during the 
period when collection activity was 
suspended.

(4) Once the lender has determined 
under paragraph (b)(2) of this section 
that the borrower (or student) has died, 
the lender may not attempt to collect on 
the loan from the borrower’s estate or 
from any endorser.

(5) The lender shall return to the 
sender any payments received from the

estate or paid on behalf of the borrower 
after the date of the borrower’s (or 
student’s)* death.

(c) Total an d  perm anent disability, ft) 
If the lender determines that an 
individual borrower is totally and 
permanently disabled, the obligation of 
the borrower and any endorser to make 
any further payments on the loan is 
discharged. A borrower is not 
considered totally and permanently 
disabled on the basis of a condition that 
existed at the time he or she applied for 
the loan, unless the borrower’s 
condition has substantially deteriorated 
later, so as to render the borrower totally 
and permanently disabled. In the case of 
a Consolidation loan, the borrower must 
certify that the condition did not exist 
prior to the time the borrower applied 
for each of the underlying loans, unless 
the condition has substantially 
deteriorated, so as to render the 
borrower totally and permanently 
disabled. If the condition existed, prior 
to the date the Consolidation loan was 
made, the borrower must provide the 
lender with the disbursement dates of 
tfre underlying loans if the information 
does not already appear in the 
borrower’s loan file possessed bv the 
lender.
* * * . * *

(d) Closed school.—(1) General. (I)
The Secretary reimburses the holder of 
a loan received by a borrower on or after 
January 1,1986, and discharges the 
borrower’s obligation with respect to the 
loan in accordance with the provisions 
of paragraph (d) of this section, if the 
borrower (or the student for whom a 
parent received a PLUS loan) could not 
complete the program of study for 
which the loan was intended because 
the school at which the borrower (dr 
student) was enrolled, closed, or the 
borrower (or student) withdrew from the 
school not more than 90 days prior to 
the date the school closed. This 90-day 
period may be extended if the Secretary 
determines that exceptional 
circumstances related to a school’s 
closing would justify an extension.

(ii) For purposes of the closed school 
discharge authorized by this section—

(A) A school’s closure date is the date 
that the school ceases to provide 
educational instruction in all programs, 
as determined by the Secretary;

(B) The term "borrower" includes all 
endorsers on a loan; and

(C) A "school” means a school’s main 
campus or any location or branch of the 
main campus, regardless of whether, the 
school or its location or branch is 
considered eligible.

(2) B elief available pursuant to 
discharge, (i) Discharge under paragraph
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(d) of this section relieves the borrower 
of an existing or past obligation to repay 
the loan and any charges imposed or 
costs incurred by the holder with 
respect to the loan that the borrower is, 
or was otherwise obligated to pay.

(ii) A discharge of a loan under 
paragraph (d) of this section qualifies 
the borrower for reimbursement of 
amounts paid voluntarily or through 
enforced collection on a loan obligation 
discharged under paragraph (d) of this 
section.

(iii) A borrower who has defaulted on 
a loan discharged under paragraph (d) of 
this section is not regarded as in default 
on the loan after discharge, and is 
eligible to receive assistance under the 
Title IV, HEA programs.

(iv) A discharge of a loan under 
paragraph (d) of this section must be 
reported by the loan holder to all credit 
reporting agencies to which the holder 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan.

(3) Borrower qualification  fo f  
discharge. In order to qualify for 
discharge of a loan under paragraph (d) 
of this section a borrower shall submit 
to the holder of the loan a written 
request and sworn statement. The 
statement need not be notarized, but 
must be made by the borrower under 
penalty of perjury, and, in the 
statement, the borrower shall state—

(i) Whether the student has made a 
claim with respect to the school’s 
closing with any third party, such as the 
holder of a performance bond or a 
tuition recovery program, and if so, the 
amount of any payment received by the 
borrower (or student) or credited to the 
borrower’s loan obligation;

(ii) That the borrower (or the student 
for whom a parent received a PLUS 
loan)—

(A) Received, on or after January 1, 
1986, the proceeds of any disbursement 
of a loan disbursed, in whole or in part, 
on or after January 1,1986 to attend a 
school;

(B) Did not complete the educational 
program at that school because the 
school closed while the student was 
enrolled or on an approved leave of 
absence in accordance with
§ 682.605(c), or the student withdrew 
from the school not more than 90 days 
before the school closed; and

(C) Did not complete the program of 
study through a teach-out at another 
school or by transferring academic 
credits or hours earned at the closed 
school to another school;

(iii) That the borrower agrees to 
provide, upon request by the Secretary 
or the Secretary’s designee, other 
documentation reasonably available to

the borrower that demonstrates, to the 
satisfaction of the Secretary or the 
Secretary’s designee, that the student 
meets the qualifications in paragraph (d) 
of this section; and

(iv) That the borrower agrees to 
cooperate with the Secretary or the 
Secretary’s designee in enforcement 
actions in accordance with paragraph
(d)(4) of this section, and to transfer any 
right to recovery against a third party in 
accordance with paragraph (d)(5) of this 
section.

(4) Cooperation by borrow er in 
enforcem ent actions, (i) In any judicial 
or administrative proceeding brought by 
the Secretary or the Secretary’s designee 
to recover for amounts discharged under 
paragraph (d) of this section or to take 
other enforcement action with respect to 
the conduct on which those claims were 
based, a borrower who requests or 
receives a discharge under paragraph (d) 
of this section must cooperate with the 
Secretary or the Secretary’s designee. At 
the request of the Secretary or the 
Secretary’s designee, and upon the 
Secretary’s or the Secretary’s designee’s 
tendering to the borrower the fees and 
costs as are customarily provided in 
litigation to reimburse witnesses, the 
borrower shall-r-

(A) Provide testimony regarding any 
representation made by the borrower to 
support a request for discharge; and

(B) Produce any documentation 
reasonably available to the borrower 
with respect to those representations 
and any sworn statement required by 
the Secretary with respect to those 
representations and documents.

(ii) The Secretary revokes the 
discharge, or denies the request for 
discharge, of a borrower who—

(A) Fails to provide testimony, sworn 
statements, or documentation to support 
material representations made by the 
borrower to obtain the discharge; or

(B) Provides testimony, a sworn 
statement, or documentation that does 
not support the material representations 
made by the borrower to obtain the 
discharge.

(5) Transfer to the Secretary o f  
borrow er’s right o f recovery against third 
parties, (i) Upon discharge under 
paragraph (d) of this section, the 
borrower is deemed to have assigned to 
and relinquished in favor of the 
Secretary any right to a loan refund (up 
to the amount discharged) that the 
borrower (or student) may have by 
contract or applicable law with respect 
to the loan or the enrollment agreement 
for the program for which the loan was 
received, against the school, its' 
principals, affiliates and their 
successors, its sureties, and any private 
fund, including the portion of a public

fund that represents funds received 
from a private party.

(ii) Tne provisions of paragraph (d) of 
this section apply notwithstanding any 
provision of State law that would 
otherwise restrict transfer of such rights 
by the borrower (or student), limit or 
prevent a transferee from exercising 
those rights, or establish procedures or 
a scheme of distribution that would 
prejudice the Secretary’s ability to 
recover on those rights.

(iii) Nothing in this section shall be 
construed as limiting or foreclosing the 
borrower’s (or student’s) right to pursue 
legal and equitable relief regarding 
disputes arising from matters otherwise 
unrelated to the loan discharged.

(6) Guaranty agency responsibilities— 
(i) Procedures applicable i f  a school 
closed  on or after January 1,1986, but 
prior to June 13,1994. (A) If a borrower 
received a loan for attendance at a 
school with a closure date on or after 
January 1,1986, but prior to June 13, 
1994, the loan may be discharged in 
accordance with the procedures 
specified in paragraph (d)(6)(i) of this 
section.

(B) If a loan subject to paragraph (d) 
of this section was discharged in part in 
accordance with the Secretary’s “Closed 
School Policy” as authorized by section 
IV of Bulletin 89-G-159, the guaranty 
agency shall initiate the discharge of the 
remaining balance of the loan not later 
than August 13,1994.

(C) A guaranty agency shall review its 
records and identify all schools that 
appear to have closed on or after 
January 1,1986 and prior to June 13, 
1994, and shall identify the loans made 
to any borrower (or student) who 
appears to have been enrolled at the 
school on the school closure date or 
who withdrew not more than 90 days 
prior to the closure date.

(D) A guaranty agency shall notify the 
Secretary immediately if it determines 
that a school not previously known to 
have closed appears to have closed, and, 
within 30 days of making that 
determination, notify all lenders 
participating in its program to suspend 
collection efforts against individuals 
with respect to loans made for 
attendance at the closed school, if the 
student to whom (or on whose behalf)
a loan was made, appears to have been 
enrolled at the school on the closing 
date, or withdrew not more than 90 days 
prior to the date the school appears to 
have closed. Within 30 days after 
receiving confirmation of the date of a 
school’s closure from the Secretary, the 
agency shall—

(1) Notify all lenders participating in 
its program to mail a discharge 
application explaining the procedures
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and eligibility criteria for obtaining a 
discharge and an explanation of the 
information that must be included in 
the sworn statement (which may be 
combined) to all borrowers who may be 
eligible for a closed school discharge; 
and

(2) Review the records of loans that it 
holds, identify the loans made to any ’> 
borrower (or student) who appears to 
have been enrolled at the school on the 
school closure date or who withdrew 
not more than 90 days prior to the 
closure date, and mail a discharge 
application and an explanation of the 
information that must be included in 
the sworn statement (which may be 
combined) to the borrower. The 
application shall inform the borrower of 
the procedures and eligibility criteria for 
obtaining a discharge.

(E) If a loan identified under 
paragraph (d)(6)(i)(D)(2) of this section
is held by the guaranty agency as a 
defaulted loan and the borrower’s 
current address is known, the guaranty 
agency shall immediately suspend any 
efforts to collect from the borrower on 
any loan received for the program of 
study for which the loan was made (but 
may continue to receive borrower 
payments), and notify the borrower that 
the agency will provide additional 
information about the procedures for 
requesting a discharge after the agency 
has received confirmation from the 
Secretary that the school had closed.

(F) If a loan identified under 
paragraph (d)(6)(i)(D)(2) of this section 
is held by the guaranty agency as a 
defaulted loan and the borrower’s 
current address is unknown, the agency 
shall, by June 13,1995, further refine 
the list of borrowers whose loans are 
potentially subject to discharge under 
paragraph (d) of this section by 
consulting with representatives of the 
closed school, the school’s licensing 
agency, accrediting agency, and other 
appropriate partiës. Upon learning the 
new address of a borrower who would 
still be considered potentially eligible 
for a discharge, the guaranty agency 
shall, within 30 days after learning the 
borrower’s new address, mail to the 
borrower a discharge application that 
meets the requirements of paragraph
(d)(6)(i)(E) of this section.

(G) If the guaranty agency determines 
that a borrower identified in paragraph
(d)(6)(i)(E) or (F) of this section has 
satisfied all of the conditions required 
for a discharge, the agency shall notify 
the borrower in writing of that 
determination within 30 days after 
making that determination.

(H) If the guaranty agency determines 
that a borrower identified in paragraph
(d)(6)(i)(E) or (F) of this section does not

qualify for a discharge, the agency shall 
notify the borrower in writing of that 
determination and the reasons for it 
within 30 days after the date the 
agency—

(1) Made that determination based on 
information available to the guaranty 
agency;

(2) Was notified by the Secretary that 
the school had not closed;

(3) Was notified by the Secretary that 
the school had closed on a date that was 
more than 90 days after the borrower (or 
student) withdrew from the school;

(4) Was notified by the Secretary that 
the borrower (or student) was ineligible 
for a closed school discharge for other 
reasons; or

(5) Received the borrower’s completed 
application and sworn statement.

(I) If a borrower described in 
paragraph (d)(6)(i)(E) or (F) of this 
section fails to submit the written 
request and sworn statement described 
in paragraph (d)(3) of this section within 
60 days of being notified of that option, 
the guaranty agency shall resume 
collection and shall be deemed to have 
exercised forbearance of payment of 
principal and interest from the date it 
suspended collection activity. The 
agency may capitalize, in accordance 
with § 682.202(b), any interest accrued 
and not paid during that period.

(J) A borrower’s request for discharge 
may not be denied solely on the basis 
of failing to meet any time limits set by 
the lender, guaranty agency, or the 
Secretary.

(ii) Procedures applicable i f  a  school 
closed  on or after June 13,1994. (A) A 
guaranty agency shall notify the 
Secretary immediately whenever it 
becomes aware of reliable information 
indicating a school may have closed.
The designated guaranty agency in the 
state in which the school is located shall 
promptly investigate whether the school 
has closed and, within 30 days after 
receiving information indicating that the 
school may have closed, report the 
results of its investigation to the 
Secretary concerning the date of the 
school’s closure and whether a teach- 
out of the closed school’s program was 
made available to students.

(B) If a guaranty agency determines 
that a school appears to have closed, it 
shall, within 30 days of making that 
determination, notify all lenders 
participating in its program to suspend 
collection efforts against individuals 
with respect to loans made for 
attendance at the closed school, if the 
student to whom (or on whose behalf) 
a loan was made, appears to have been 
enrolled at the school on the closing 
date, or withdrew not more than 90 days 
prior to the date the school appears to
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have closed. Within 30 days after 
receiving confirmation of the date of a 
school’s closure from the Secretary, the 
agency shall—

(1) Notify all lenders participating in 
its program to mail a discharge 
application explaining the procedures 
and eligibility criteria for obtaining a 
discharge and an explanation of the 
information that must be included in 
the sworn statement (which may be 
combined) to all borrowers who may be 
eligible for a closed school discharge; 
and

(2) Review the records of loans that it 
holds, identify the loans made to any 
borrower (or student) who appears to 
have been enrolled at the school on the 
school closure date or who withdrew 
not more than 90 days prior to the 
closure date, and mail a discharge 
application and an explanation of the 
information that must be included in 
the sworn statement (which may be 
combined) to the borrower. The 
application shall inform the borrower of 
the procedures and eligibility criteria for 
obtaining a discharge.

(C) If a loan identified under 
paragraph (d)(6)(ii)(B)(2) of this section 
is held by the guaranty agency as a 
defaulted loan and the borrower’s 
current address is known, the guaranty 
agency shall immediately suspend any 
efforts to collect from the borrower on 
any loan received for the program of 
study for which the loan was made (but 
may continue to receive borrower 
payments), and notify the borrower that 
the agency will provide additional 
information about the procedures for 
requesting a discharge after the agency 
has received confirmation from the 
Secretary that the school had closed.

(D) If a loan identified under 
paragraph (d)(6)(ii)(B)(2) of this section 
is held by the guaranty agency as a 
defaulted loan and the borrower’s 
current address is unknown, the agency 
shall, within one year after identifying 
the borrower, attempt to locate the 
borrower and further determine the 
borrower’s potential eligibility for a 
discharge under paragraph (d) of this 
section by consulting with 
representatives of the closed school, the 
school’s licensing agency, accrediting 
agency, and other appropriate parties. 
Upon learning the new address of a 
borrower who would still be considered 
potentially eligible for a discharge, the 
guaranty agency shall, within 30 days 
after learning the borrower’s new 
address, mail to the borrower a 
discharge application that meets the 
requirements of paragraph (d)(6)(ii)(B) 
of this section.

(E) If the guaranty agency determines 
that a borrower identified in paragraph
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(d)(6)(ii)(C) or (D) of this section has 
satisfied all of the conditions required 
for a discharge, the agency shall notify 
the borrower in writing of that 
determination within 30 days after 
making that determination.

(F) If the guaranty agency determines 
that a borrower identified in paragraph
(d)(6)(ii)(C) or (D) of this section does 
not qualify for a discharge, the agency 
shall notify the borrower in writing of 
that determination and the reasons for it 
within 30 days after the date the 
agency-—

(1) Made that determination based on 
information available to the guaranty 
agency;

(2) Was notified by the Secretary that 
the school had not closed;

(3) Was notified by the Secretary that 
the school had closed on a date that was 
more than 90 days after the borrower (or 
student) withdrew from the school;

(4) Was notified by the Secretary that 
the borrower (or student) was ineligible 
for a closed school discharge for other 
reasons; or

(5) Received the borrower's completed 
application and sworn statement.

(G) Upon receipt of a closed school 
discharge claim filed by a lender, the 
agency shall review the borrower’s 
request and supporting sworn statement 
in the light of information available 
from the records of the agency and from 
other sources, including other guaranty 
agencies, state authorities, and 
cognizant accrediting associations, and 
shall take the following actions—

(2) If the agency determines that the 
borrower satisfies the requirements for 
discharge under paragraph (d) o f this 
section, it shall pay the claim in 
accordance with § 682.402(h) not later 
than 90 days after the agency received 
the claim; or

(2) If the agency determines that the 
borrower does not qualify for a 
discharge, the agency shall, not later 
than 90 days after the agency received 
the claim, return the claim to the lender 
with an explanation of the reasons for 
its determination.

(H) If a borrower fails to submit the 
written request and sworn statement 
described in paragraph (d)(3) of this 
section within 60 days of being notified 
of that option, the lender or guaranty 
agency shall resume collection and shall 
be deemed to have exercised 
forbearance of payment of principal and 
interest from the date it suspended 
collection activity. The lender or 
guaranty agency may capitalize, in 
accordance with § 682.202(b), any 
interest accrued and not paid during 
that period.

(I) A borrower’s request for discharge 
may not be denied solely on the basis

of failing to meet any time limits set by 
the lender, guaranty agency, or the 
Secretary.

(7) Lender responsibilities. (i) A 
lender shall comply with the 
requirements prescribed in paragraph
(d) of this section. In the absence of 
specific instructions from a guaranty 
agency or the Secretary, if a lender 
receives information from a  source it 
believes to be reliable indicating that an 
existing or former borrower may be 
eligible for a loan discharge under 
paragraph (d) of this section, the lender 
shall immediately notify the guaranty 
agency, and suspend any efforts to 
collect from the borrower on any loan 
received for the program of study for 
which the loan was made (but may 
continue to receive borrower payments).

(ii) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (d)(3) of this 
section within 60 days after being 
notified of that option, the lender shall 
resume collection and shall be deemed 
to have exercised forbearance of 
payment of principal and interest from 
the date the lender suspended collection 
activity. The lender may capitalize, in 
accordance with § 682.202(b), any 
interest accrued and not paid during 
that period.

(iii) The lender shall file a closed 
school claim with the guaranty agency 
in accordance with § 682.402(g) no later 
than 60 days after the lender receives 
the borrower’s written request and 
sworn statement described in paragraph
(d)(3) of this section. If a lender receives 
a payment made by or on behalf of the 
borrower on the loan after the lender 
files a claim on the loan with the 
guaranty agency, the lender shall 
forward the payment to the guaranty 
agency within 30 days of its receipt. The 
lender shall assist the guaranty agency 
and the borrower in determining 
whether the borrower is eligible for 
discharge of the loan.

(iv) Within 30 days after receiving 
reimbursement from the guaranty 
agency for a closed school claim, the 
lender shall notify the borrower that the 
loan obligation has been discharged, 
and request that all credit bureaus to 
which it previously reported the status 
of the loan delete all adverse credit 
history assigned to the loan.

(v) Within 30 days after being notified 
by the guaranty agency that the 
borrower’s request for a closed school 
discharge has been denied, the lender 
shall resume collection and notify the 
borrower of the reasons for the denial. 
The lender shall be deemed to have 7 
exercised forbearance of payment of 
principal and interest from the date the 
lender suspended collection activity,

and may capitalize, in accordance with 
§ 682.202(b), any interest accrued and 
not paid during that period.

(ej F alse certification  by a school o f a 
student’s  eligibility to borrow  and  
unauthorized disbursem ents.—(I) 
General, (i) The Secretary reimburses 
the holder of a loan received by a 
borrower on or after January 1,1986, 
and discharges a current or former 
borrower’s obligation with respect to the 
loan in accordance with the provisions 
of paragraph (e) of this section, if the 
borrower’s (or the student for whom a 
parent received a PLUS loan) eligibility 
to receive the loan was falsely certified 
by an eligible school. For purposes of a 
false certification discharge, the term 
“borrower” includes all endorsers on a 
loan. A student’s eligibility to borrow 
shall be considered to have been falsely 
certified by the school if the school—

(A) Admitted the student on the basis 
of ability to benefit from its training and 
the student did not meet the applicable 
requirements for admission on the basis 
of ability to benefit as described in 
paragraph (e)(13) of this section; or

(B) Signed the borrower’s name 
without authorization by the borrower 
on the loan application or promissory 
note.

(ii) The Secretary discharges the 
obligation of a borrower with respect to 
a loan disbursement for which the 
school, without the borrower’s 
authorization, endorsed the borrower’s 
loan check or authorization for 
electronic funds transfer, unless the 
student for whom the loan was made 
received the proceeds of the lean either 
by actual delivery of the loan funds or 
by a credit in the amount of the 
contested disbursement applied to 
charges owed to the school for that 
portion of the educational program 
completed by the student. However, the 
Secretary does not reimburse the lender 
with respect to any amount disbursed 
by means of a check bearing an 
unauthorized endorsement unless the 
school also executed the application or 
promissory note for that loan for the 
named borrower without that 
individual's consent.

(2) R elief available pursuant to 
discharge, (i) Discharge under paragraph
(e)(l)(i) of this section relieves the 
borrower of an existing or past 
obligation to repay the loan certified by 
the school, and any charges imposed or 
costs incurred by the holder with 
respect to the loan that the borrower is, 
or was, otherwise obligated to pay.

(ii) A discharge of a loan under 
paragraph (e) of this section qualifies 
the borrower for reimbursement of 
amounts paid voluntarily or through 
enforced collection on a loan obligation
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discharged under paragraph (e) of this 
section. '

(iii) A borrower who has defaulted on 
a loan discharged under paragraph (e) of 
this section is not regarded as in default 
on the loan after discharge, and is 
eligible to receive assistance under the 
Title IV, HEA programs.

(iv) A discharge of a loan under 
paragraph (e) of this section is reported 
by the loan holder to all credit reporting 
agencies to which the holder previously 
reported the status of the loan, so as to 
delete all adverse credit history assigned 
to the loan.

(v) Discharge under paragraph
(e)(l)(ii) of this section qualifies the 
borrower for relief only with respect to 
the amount of the disbursement 
discharged.

(3) Borrower qualification  fo r  
discharge. In order to qualify for 
discharge of a loan under paragraph (e) 
of this section the borrower shall submit 
to the holder of the loan a written 
request and a sworn statement. The 
statement need not be notarized, but 
must be made by the borrower under 
penalty of perjury, and, in the 
statement, the borrower shall—

(i) State whether the student has made 
a claim with respect to the school’s false 
certification with any third party, such 
as the holder of a performance bond or
a tuition recovery program, and if so, 
the amount of any payment received by 
the borrower (or student) or credited to 
the borrower’s loan obligation;

(ii) In the case of a borrower 
requesting a discharge based on the 
school’s defective testing of the 
student’s ability to benefit, state that the 
borrower (or the student for whom a 
parent received a PLUS loan)—

(A) Received, on or after January 1, 
1986, thé proceeds of any disbursement 
of a loan disbursed, in whole or in part, 
on or after January 1,1986 to attend a 
school;

(B) Was admitted to that school on the 
basis of ability to benefit from its 
training and did not meet the applicable 
requirements for admission on the basis 
of ability to benefit as described in 
paragraph (e)(13) of this section; and

(C) Withdrew from the school and did 
not find employment in the occupation 
for which the program was intended to 
provide training, or completed the 
training program for which the loan was 
made and made a reasonable attempt to 
obtain employment in the occupation 
for which the program was intended to 
provide training, and—

(1) Was not able to find employment 
in that occupation; or

(2) Obtained employment in that 
occupation only after receiving 
additional training that was not

provided by the school that certified the 
loan;

(iii) In the case of a borrower 
requesting a discharge because the 
school signed the borrower’s name on 
the loan application or promissory 
note—

(A) State that the signature on either 
of those documents was not the 
signature of the borrower; and

(B) Provide five different specimens of 
his or her signature, two of which must 
be not earlier or later than one year 
before or after the date of the contested 
signature;

(iv) In the case of a borrower 
requesting a discharge because the 
school, without authorization of the 
borrower, endorsed the borrower’s name 
on the loan check or signed the 
authorization for electronic funds 
transfer, the borrower shall—

(A) Certify that he or she did not 
endorse the loan check or sign the 
authorization for electronic funds 
transfer, or authorize the school to do 
so;

(B) Provide five different specimens of 
his or her signature, two of which must 
be not earlier or later than one year 
before or after the date of the contested 
signature; and

(C) State that the proceeds of the 
contested disbursement were not 
received either through actual delivery 
of the loan funds or by a credit in the 
amount of the contested disbursement 
applied to charges owed to the school 
for that portion of the educational 
program completed by the student;

(v) That the borrower agrees to 
provide upon request by the Secretary 
or the Secretary’s designee, other 
documentation reasonably available to 
the borrower, that demonstrates, to the 
satisfaction of the Secretary or the 
Secretary’s designee, that the student 
meets the qualifications in paragraph (e) 
of this section; and

(vi) That the borrower agrees to 
cooperate with the Secretary or the 
Secretary’s designee in enforcement 
actions in accordance with paragraph
(e)(4) of this section, and to transfer any 
right to recovery against a third party in 
accordance with paragraph (e)(5) of this 
section.

(4) C ooperation by borrow er in 
enforcem ent actions, (i) In any judicial 
or administrative proceeding brought by 
the Secretary or the Secretary’s designee 
to recover for amounts discharged under 
paragraph (e) of this section or to take 
other enforcement action with respect to 
the conduct on which those claims were 
based, a borrower who requests or 
receives a discharge under paragraph (e) 
of this section must cooperate with the 
Secretary or the Secretary’s designee. At

the request of the Secretary or the 
Secretary’s designee, and upon the 
Secretary’s or the Secretary’s designee’s 
tendering to the borrower the fees and 
costs as are customarily provided in 
litigation to reimburse witnesses, the 
borrower shall—

(A) Provide testimony regarding any 
representation made by the borrower to 
support a request for discharge; and

(B) Produce any documentation 
reasonably available to the borrower 
with respect to those representations 
and any sworn statement required by 
the Secretary with respect to those 
representations and documents.

(ii) The Secretary revokes the 
discharge, or denies, the request for 
discharge, of a borrower who—

(A) Fails to provide testimony, sworn 
statements, or documentation to support 
material representations made by the 
borrower to obtain the discharge; or

(B) Provides testimony, a sworn 
statement, or documentation that does 
not support the material representations 
made by the borrower to obtain the 
discharge.

(5) Transfer to the Secretary o f  
borrow er’s right o f  recovery against third 
parties, (i) Upon discharge under 
paragraph (e) of this section, the 
borrower is deemed to have assigned to 
and relinquished in favor of the 
Secretary any right to a loan refund (up 
to the amount discharged) that the 
borrower (or student) may have by 
contract or applicable law with respect 
to the loan or the enrollment agreement 
for the program for which the loan was 
received, against the school, its 
principals, affiliates and their 
successors, its sureties, and any private 
fund, including the portion of a public 
fund that represents funds received 
from a private party.

(ii) Tne provisions of paragraph (e) of 
this section apply notwithstanding any 
provision of state law that would 
otherwise restrict transfer of such rights 
by the borrower (or student), limit or 
prevent a transferee from exercising 
those rights, or establish procedures or 
a scheme of distribution that would 
prejudice the Secretary’s ability to 
recover on those rights.

(iii) Nothing in this section shall be 
construed as limiting or foreclosing the 
borrower’s (or student’s) right to pursue 
legal and equitable relief regarding 
disputes arising from matters otherwise 
unrelated to the loan discharged.

(6) Guaranty agency responsibilities— 
general, (i) A guaranty agency shall 
notify the Secretary immediately 
whenever it becomes aware of reliable 
information indicating that a school 
may have falsely certified a student’s 
eligibility or caused an unauthorized
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disbursement of loan proceeds, as 
described in paragraph (eK3) of this 
section. The designated guaranty agency 
in the state in which the school is 
located shall promptly investigate 
whether the school has falsely certified 
a student’s eligibility and, within 30 
days after receiving infonnation 
indicating that the school may have 
done so, report the results of its 
preliminary investigation to the 
Secretary.

(ii) If die guaranty agency receives 
information it believes to be reliable 
indicating that a borrower whose loan is 
held by the agency may be eligible for 
a discharge under paragraph (e) of this 
section, the agency shall immediately 
suspend any efforts to collect from the 
borrower on any loam received for the 
program of study for which the loan was 
made {but may continue to receive 
borrower payments), and inform the 
borrower of the procedures for 
requesting a discharge.

fiii) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (e)(3) of this 
section within 60 days of being notified 
of that option, the guaranty agency shall 
resume collection and shall be deemed 
to have exercised forbearance of 
payment of principal and interest from 
the date it suspended collection activity. 
The agency may capitalize, in 
accordance with § 682.Z02fb), any 
interest accrued and not paid during 
that period.

(i v) Upon receipt of a discharge claim 
filed by a lender or a request submitted 
by a borrower with respect to a loan 
held by the guaranty agency, the agency 
shall have up to 99 days to determine 
whether the discharge should be 
granted. The agency shall review the 
borrower’s request and supporting 
sworn statement in light of information 
available from the records of the agency 
and from other sources, including other 
guaranty agencies, state authorities, and 
cognizant accrediting associations.

(v) A borrower's request for discharge 
and sworn statement may not be denied 
solely on the basis of failing to meet any 
time limits set by the lender or the 
guaranty agency.

(7) Guaranty agency responsibilities 
with resp ect ta a claim  file d  by a. lender 
based  on the borrow er’s assertion that 
h e or she d id  not sign the loan  
application  or the prom issory note, or 
that th e sch oo l fa iled  to test, or 
im properly tested, the student’s  ability  
to ben efit, (i) The agency shall evaluate 
the borrower’s  request and consider 
relevant information it possesses and 
information available from other 
sources, and follow the procedures

described in paragraph (e)(7) of this 
section.

(ii) If the agency determines that the 
borrower satisfies the requirements for 
discharge under paragraph (el al this 
section, it shall, not later than 30 days 
after the agency makes that 
determination, pay the claim in 
accordance with § 682.402(h) and—

(A) Notify the borrower that his; or her 
liability with respect to the amount of 
the loan has been discharged, and that 
the lender has been informed of the 
actions required under paragraph
(e)(7)(ii)(C) of this section;

(B) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to the 
discharged loan amount, including any 
late fees or collection charges imposed 
by the lender or agency related to the 
discharged loan amount; and

(C) Notify the lender that the 
borrower’s liability with respect to the 
amount of the loan has been discharged, 
and that the lender must—

(J) Immediately terminate any 
collection efforts against the borrower 
with respect ta the discharged loan 
amount and any charges imposed or 
costs incurred by the lender related to 
the discharged loan amount that the 
borrower is, or was, otherwise obligated 
to pay ; and

(2) Within 30 days, report to all credit 
reporting agencies to which the tender 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan.

(iii) If the agency determines that the 
borrower does not qualify for a 
discharge, it shall, within 30 days after 
making that determination—

(A) Notify the lender that the 
borrower’s liability on the loan is not 
discharged and that, depending on the 
borrower’s decision under paragraph 
(eh7Kiii)(B) of this section, the loan 
shall either be returned to the lender or , 
paid as m default claim; and

(B) Notify the borrower that the 
borrower does not qualify for discharge, 
and state the reasons for that 
conclusiQn. The agency shall advise the 
borrower that he or she remains 
obligated ta repay the loan and warn the 
borrower of the consequences of default, 
and explain that the borrower will be 
considered to be in default on the loan 
unless the borrower submits a written 
statement to the agency within 30 days 
stating that the borrower—

(1) Acknowledges the debt and, if 
payments are due, will begin or resume 
making those payments to the lender; or

(2) Requests the Secretary to review 
the agency’s decision.

(kv) Within 30 days after receiving the 
borrower’s written statement described

in paragraph (e){7){iii)(BKi) of this 
section, the agency shall return the 
claim file to the lender and notify the 
lender to resume collection efforts if 
payments are due.

(v) Within 30 days after receiving the 
borrower’s request for review by the 
Secretary, the agency shall forward the 
claim file to the Secretary for his review 
and take the actions required under 
paragraph CeKll) of this section.

(vi) The agency shall pay a default 
claim to the lender within 30 days after 
the borrower fails to return either of the 
written statements described in 
paragraph (e)(7)(iii)(B) of this section.

(8) Guaranty agency responsibilities 
with respect to a claim  filed  by a lender 
based  on ly on the borrow ers assertion 
that h e or she d id  not sign the loan  
ch eck  or the authorization fo r  the 
electron ic transfer o f  loan funds. £U The 
agency shall evaluate the borrower’s 
request and consider relevant 
information it possesses and 
information available from other 
sources, and follow the procedures 
described in paragraph (e)(8) of this 
section.

(ii) If the agency determines that a 
borrower who asserts that he or she did 
not endorse the loan cheek satisfies the 
requirements for discharge under 
paragraph (e)(3l(iv) of this section, it 
shall, within 30 days after making that 
determination—

(A) Notify the borrower that his or her 
liability with respect to the amount of 
the contested disbursement of the loan 
has been discharged, and that the lender 
has been informed of the actions 
required under paragraph (e)(8Hii)(B) of 
this section;

(B) Notify the lender that the 
borrower’s liability with respect to the 
amount of the contested disbursement 
of the loan has been discharged, and 
that the lender must—

(1) Immediately terminate any 
collection efforts against the borrower 
with respect to the discharged loan 
amount and any charges imposed or 
costs incurred by the lender related to 
the discharged loan amount that the 
borrower is, or was, otherwise obligated 
to pay;

(2) Within 30 days, report to all credit 
reporting agencies to which the lender 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan;

(3) Refund to the borrower, within 30 
days, all amounts paid, by the borrower 
with respect to the loan disbursement 
that was discharged, including any 
charges imposed or costs incurred by 
the lender related’to the discharged loan 
amount; and
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[4) Refund to the Secretary, within 30 
days, all interest benefits and special 
allowance payments received from the 
Secretary with respect to the loan 
disbursement that was discharged; and 

(C) Transfer to the lender the 
borrower’s written assignment of any 
rights the borrower may have against 
third parties with respect to a loan 
disbursement that was discharged 
because the borrower did not sign the 
loan check.

(iii) If the agency determines that a 
borrower who asserts that he or she did 
not sign the electronic funds transfer 
authorization satisfies the requirements 
for discharge under paragraph (e)(3)(iv) 
of this section, it shall, within 30 days 
after making that determination, pay the 
claim in accordance with § 682.402(h) 
and—

(A) Notify the borrower that his or her 
liability with respect to the amount of 
the contested disbursement of the loan 
has been discharged, and that the lender 
has been informed of the actions 
required under paragraph (e)(8)(iii)(C) of 
this section;

(B) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to the 
discharged loan amount, including any 
late fees or collection charges imposed

. by the lender or agency related to the 
discharged loan amount; and

(C) Notify the lender that the 
borrower’s liability with respect to the 
contested disbursement of the loan has 
been discharged, and that the lender 
must—

(^Immediately terminate any 
collection efforts against the borrower 
with respect to the discharged loan 
amount and any charges imposed or 
costs incurred by the lender related to 
the discharged loan amount that the 
borrower is, or was, otherwise obligated 
to pay; and

12) Within 30 days, report to all credit 
reporting agencies to which the lender 
previously reported the status of the 
loan, so as to delete all adverse credit 
history assigned to the loan.

(iv) If the agency determines that the 
borrower does not qualify for a 
discharge, it shall, within 30 days after 
making that determination—

(A) Notify the lender that the 
borrower’s liability on the loan is not 
discharged and that, depending on the 
borrower’s decision under paragraph
(e)(8)(iv)(B) of this section, the loan 
shall either be returned to the lender or 
paid as a default claim; and

(B) Notify the borrower that the 
borrower does not qualify for discharge, 
and state the reasons for that 
conclusion. The agency shall advise the 
borrower that he or she remains

obligated to repay the loan and wam the 
borrower of the consequences of default, 
and explain that the borrower will be 
considered to be in default on the loan 
unless the borrower submits a written 
statement to the agency within 30 days 
stating that the borrower—

(1) Acknowledges the debt and, if 
payments are due, will begin or resume 
making those payments to the lender; or

(2) Requests the Secretary to review 
the agency’s decision.

(v) Within 30 days after receiving the 
borrower’s written statement described 
in paragraph (e)(8)(iv)(B)(l) of this 
section, the agency shall return the 
claim file to the lender and notify the 
lender to resume collection efforts if 
payments are due.

(vi) Within 30 days after receiving the 
borrower’s request for review by the 
Secretary, the agency shall forward the 
claim file to the Secretary for his review 
and take the actions required under 
paragraph (e)(ll) of this section.

(vii) The agency shall pay a default 
claim to the lender within 30 days after 
the borrower fails to return either of the 
written statements described in 
paragraph (e)(8)(iv)(B) of this section.

(9) Guaranty agency responsibilities
in the case o f  a  loan h eld  by the agency 
fo r  which a discharge request is 
subm itted by a borrower based  on the 
borrower's assertion that h e  or she d id  
not sign the loan application or the 
prom issory note, or that the school 
fa iled  to test, or im properly tested, the 
student's ability  to benefit, (i) The 
agency shall evaluate the borrower’s 
request and consider relevant 
information it possesses and 
information available from other 
sources, and follow the procedures 
described in paragraph (e)(9) of this 
section.

(ii) If the agency determines that the 
borrower satisfies the requirements for 
discharge under paragraph (e)(3) of this 
section, it shall immediately terminate 
any collection efforts against the 
borrower with respect to the discharged 
loan amount and any charges imposed 
or costs incurred by the agency related 
to the discharged loan amount that the 
borrower is, or was otherwise obligated 
to pay and, not later than 30 days after 
the agency makes the determination that 
the borrower satisfies the requirements 
for discharge—

(A) Notify the borrower that his or her 
liability with respect to the amount of 
the loan has been discharged;

(B) Report to all credit reporting 
agencies to which the agency previously 
reported the status of the loan, so as to 
delete all adverse credit history assigned 
to the loan; and
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(C) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to the 
discharged loan amount, including any 
late fees or collection charges imposed 
by the lender or agency related to the 
discharged loan amount.

(iii) If the agency determines that the 
borrower does riot qualify for a 
discharge, it shall, within 30 days after 
making that determination, notify the 
borrower that the borrower’s liability 
with respect to the amount of the loan 
is not discharged, state the reasons for 
that conclusion, and if the borrower is 
not then making payments in 
accordance with a repayment 
arrangement with the agency on the 
loan, advise the borrower of the 
consequences of continued failure to 
reach such an arrangement, and that 
collection action will resume on the 
loan unless within 30 days the 
borrower—

(A) Acknowledges the debt and, if 
payments are due, reaches a satisfactory 
arrangement to repay the loan or 
resumes making payments under such 
ari arrangement to the agency; or

(B) Requests the Secretary to review 
the agency’s decision.

(ivj Within 30 days after receiving the 
borrower’s request for review by the 
Secretary, the agency shall forward the 
borrower’s discharge request and all 
relevant documentation to the Secretary 
for his review and take the actions 
required under paragraph (e)(ll) of this 
section.

(v) The agency shall resume collection 
action if within 30 days of giving notice 
of its determination the borrower fails to 
seek review by the Secretary or agree to 
repay the loan.

(10) Guaranty agency responsibilities 
in the case o f  a  loan h eld  by the agency 
fo r  which a  discharge request is 
subm itted by a borrower based  only on 
the borrower's assertion that h e or she 
did  not sign the loan check or the 
authorization fo r  the electronic transfer 
o f  loan  funds, (i) The agency shall 
evaluate the borrower’s request and 
consider relevant information it ' 
possesses and information available 
from other sources, and follow the 
procedures described in paragraph
(e)(10) of this section.

(11) If the agency determines that a 
borrower who asserts that he or she did 
not endorse the loan check satisfies the 
requirements for discharge under 
paragraph (e)(3)(iv) of this section, it 
shall refund to the Secretary the amount 
of reinsurance payment received with 
respect to the amount discharged on 
that loan less any repayments made by 
the lender under paragraph
(e)(10)(ii)(D)(2) of this section, and
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within 30 days after making that 
determination—

(A) Notify the borrower that his or her 
liability with respect to the amount of 
the contested disbursement of the loan 
has been discharged;

(B) Report to all credit reporting 
agencies to which the agency previously 
reported the status of the loan, so as to 
delete all adverse credit history assigned 
to the loan;

(C) Refund to the borrower all 
amounts paid by the borrower to the 
lender or the agency with respect to the 
discharged loan amount, including any 
late fees or collection charges imposed 
by the lender or agency related to the 
discharged loan amount;

(D) Notify the lender to whom a claim 
payment was made that the lender must 
refund to the Secretary, within 30 
days—

(1) All interest benefits and special 
allowance payments received from the 
Secretary with respect to the loan 
disbursement that was discharged; and

[2] The amount of the borrower’s 
payments that were refunded to the 
borrower by the guaranty agency under 
paragraph (e)(10)(iii)(C) of this section 
that represent borrower payments 
previously paid to the lender with 
respect to the loan disbursement that 
was discharged;

(E) Notify the lender to whom a claim 
payment was made that the lender must, 
within 30 days, reimburse the agency 
for the amount of the loan that was 
discharged, minus the amount of 
borrower payments made to the lender 
that were refunded to the borrower by 
the guaranty agency under paragraph
(e)(10)(iii)(C) of this section; and

(F) Transfer to the lender the 
borrower’s written assignment of any 
rights the borrower may have against 
third parties with respect to the loan 
disbursement that was discharged.

(iii) In the case of a borrower who 
requests a discharge because he or she 
did not sign the electronic funds 
transfer authorization, if the agency 
determines that the borrower meets the 
conditions for a discharge, it shall 
immediately terminate any collection 
efforts against the borrower with respect 
to the discharged loan amount and any 
charges imposed or costs incurred by 
the agency related to the discharged 
loan amount that the borrower is, or 
was, otherwise obligated to pay, and 
within 30 days after making that 
determination—

(A) Notify the borrower that his or her 
liability with respect to the amount of 
the contested disbursement of the loan 
has been discharged;

(B) Refund to tne borrower all 
amounts paid by the borrower to the

lender or the agency with respect to the 
discharged loan amount, including any 
late fees or collection charges imposed 
by the lender or agency related to the 
discharged loan amount; and

(C) Report to all credit reporting 
agencies to which the lender previously 
reported the status of the loan, so as to 
delete all adverse credit history assigned 
to the loan,

(iv) The agency shall take the actions 
required under paragraphs (e)(9) (iii) 
through (v) if the agency determines that 
the borrower does not qualify for a 
discharge.

(11) Guaranty agency responsibilities 
i f  a borrower requests a review  by the 
Secretary, (i) Within 30 days after 
receiving the borrower’s request for 
review under paragraph (e)(7)(iii)(B)(2),
(e)(8)(iv)(B)(2), (e)(9)(iii)(B), or
(e)(10)(iv)(B) of this section, the agency 
shall forward the borrower’s discharge 
request and all relevant documentation 
to the Secretary for his review.

(ii) The Secretary notifies the agency 
and the borrower of a determination on 
review. If the Secretary determines that 
the borrower is not eligible for a 
discharge under paragraph (e) of this 
section, within 30 days after being so 
informed, the agency shall take the 
actions described in paragraphs (e)(8)
(iv) through (vii) or (e)(9)(iii) through (v) 
of this section, as applicable.

(iii) If the Secretary determines that 
the borrower meets the requirements for 
a discharge under paragraph (e) of this 
section, the agency shall, within 30 days 
after being so informed, take the actions 
required under paragraph (e)(7)(ii),
(e)(8)(ii), (e)(8)(iii), (e)(9)(ii), (e)(10)(ii), 
or (e)(10)(iii) of this section, as 
applicable.

112) Lender R esponsibilities, (i) If the 
lender is notified by a guaranty agency 
or the Secretary, or receives information 
it believes to be reliable from another 
source indicating that a current or 
former borrower may be eligible for a 
discharge under paragraph (e) of this 
section, the lender shall immediately 
suspend any efforts to collect from the 
borrower on any loan received for the 
program of study for which the loan was 
made (but may continue to receive 
borrower payments) and, within 30 days 
of receiving the information or 
notification, inform the borrower of the 
procedures for requesting a discharge.

(ii) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (e)(3) of this 
section within 60 days of being notified 
of that option, the lender shall resume 
collection and shall be deemed to have 
exercised forbearance of payment of 
principal and interest from the date the 
lender suspended collection activity.

The lender may capitalize, in 
accordance with § 682.202(b), any 
interest accrued and not paid during 
that period.

(iii) The lender shall file a claim with 
the guaranty agency in accordance with 
§ 682.402(g) no later than 60 days after 
the lender receives the borrower’s 
written request and sworn statement 
described in paragraph (e)(3) of this 
section. If a lender receives a payment 
made by or on behalf of the borrower on 
the loan after the lender files a claim on 
the loan with the guaranty agency, the 
lender shall forward the payment to the 
guaranty agency within 30 days of its 
receipt. The lender shall assist the 
guaranty agency and the borrower in 
determining whether the borrower is 
eligible for discharge of the loan.

(iv) The lender snail comply with all 
instructions received from the Secretary 
or a guaranty agency with respect to 
loan discharges under paragraph (e) of 
this section.

(v) The lender shall review a claim 
that the borrower did not endorse and 
did not receive the proceeds of a loan 
check. The lender shall take the actions 
required under paragraphs (e)(8)(ii)(A) 
and (B) of this section if it determines 
that the borrower did not endorse the 
loan check, unless the lender secures 
persuasive evidence that the proceeds of 
the loan were received by the borrower 
or the student for whom the loan was 
made, as provided in paragraph
(e)(l)(ii). If the lender determines that 
the loan check was properly endorsed or 
the proceeds were received by the 
borrower or student, the lender may 
consider the borrower’s objection to 
repayment as a statement of intention 
not to repay the loan, and may file a 
claim with the guaranty agency for 
reimbursement on that ground, but shall 
not report the loan to credit bureaus as 
in default until the guaranty agency, or, 
as applicable, the Secretary, reviews the 
claim for relief. By filing such a claim, 
the lender shall be deemed to have 
agreed to the following—

(A) If the guarantor or the Secretary 
determines that the borrower endorsed 
the loan check or the proceeds of the 
loan were received by the borrower or 
the student, any failure to satisfy due 
diligence requirements by the lender 
prior to the filing of the claim that 
would have resulted in the loss of 
reinsurance on the loan in the event of 
default will be waived by the Secretary; 
and

(B) If the guarantor or the Secretary 
determines that the borrower did not 
endorse the loan check and that the 
proceeds of the loan were not received 
by the borrower or the student, the 
lender will comply with the
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requirements specified in paragraph
(e)(8)(ii)(B) of this section.

(vi) Within 30 days after being 
notified by the guaranty agency that the 
borrower’s request for a discharge has 
been denied, the lender shall notify the 
borrower of the reasons for the denial 
and, if payments are due, resume 
collection against the borrower. The 
lender shall be deemed to have 
exercised forbearance of payment of 
principal and interest from the date the 
lender suspended collection activity, 
and may capitalize, in accordance with 
§ 682.202(b), any interest accrued and 
not paid during that period.

(13) Requirem ents fo r  adm ission on  
the basis o f  ability to benefit, (i) For 
periods of enrollment beginning 
between July 1,1987 and June 30,1991, 
a student who had a general education 
diploma or received one before the 
scheduled completion of the program of 
instruction is deemed to have the ability 
to benefit from the training offered by 
the school.

(ii) A student not described in 
paragraph (e)(8)(i) of this section is 
considered to have the ability to benefit 
from training offered by the school if the 
student—

(A) For periods of enrollment 
beginning prior to July 1,1987, was 
determined by the school to have the 
ability to benefit from the school’s 
training in accordance with the 
requirements of 34 CFR 668.6;

(B) For periods of enrollment 
beginning on or after July 1,1987, 
achieved a passing grade on a test—

(1) Approved by the Secretary, for- 
periods of enrollment beginning on or 
after July 1,1991, or by the accrediting 
agency, for other periods; and

(2) Administered substantially in 
accordance with the requirements few 
use of the test; or

(G) Successfully completed a program 
of developmental or remedial education 
provided by the school.

(iii) Notwithstanding paragraphs (e)(8) 
(i) and (ii) of this section, a student did 
not have the ability to benefit from 
training offered by the school if the 
student had, at the time of enrollment,
a condition or status, including one 
based on a physical or mental condition, 
age, or criminal record, that would have 
prevented the student horn satisfying 
the physical requirements or the legal 
requirements of the State in which the 
student resided when the loan was 
made for either acceptance into the 
educational program offered by the 
school or performance of the occupation 
for which the program of instruction 
was designed to prepare the student.

(0 *  * *
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(2) Suspension o f  collection  activity. If 
the lender is notified that a borrower 
has filed a petition for relief in 
bankruptcy, the lender shall 
immediately suspend any collection 
efforts outside the bankruptcy 
proceeding against the borrower and—

(i) Against any co-maker or endorser 
if the borrower has filed for relief under 
Chapters 12 or 13; and

(ii) Against any co-maker or endorser 
who has filed for relief in bankruptcy.

(3) Determination o f  filing. The lender 
shall determine that a borrower has filed 
a petition for relief in bankruptcy on the 
basis of receiving a notice of the first 
meeting of creditors or other 
confirmation issued by the bankruptcy 
court.

(4) P roof o f  claim . Unless instructed 
otherwise by the guaranty agency, the 
lender shall file a proof of claim with 
the bankruptcy court within—
*  *  *  *  *

(g) Claim procedures fo r  a  loan  h eld  
by a lender—(1) D ocum entation. A 
lender shall provide the guaranty 
agency with the following 
documentation when filing a death, 
disability, closed school, false 
certification, or bankruptcy claim:

(1) The original promissory note, or, if 
the lender no longer has the original 
promissory note, a copy of the note 
certified by the lender as a true and 
accurate copy;
* * * * *

(vi) In the case of a closed school 
claim, the documentation described in 
paragraph (d)(3) of this section, or any 
other documentation as the Secretary 
may require;

(vii) In the case of a false certification 
claim, the documentation described in 
paragraph (e)(3) of this section.

(2) Filing deadlines. A lender shall 
file a death, disability, closed school, 
false certification, or bankruptcy claim 
within the following periods:

(i) Within 60 days of the date on
which the lender determines that a 
borrower (or the student on whose 
behalf a parent obtained a PLUS loan) 
has died, or the lender determines that 
the borrower is totally and permanently 
disabled. N

(ii) In the case of a closed school 
claim, the lender shall file a claim with 
the guaranty agency no later than 60 
days after the borrower submits to the 
lender the written request and sworn 
statement described in paragraph (d)(3) 
of this section or after the lender is 
notified by the Secretary, or the 
Secretary’s designee or by the guaranty 
agency to do so.

(iii) In the case of a false certification 
claim, the lender shall file a claim with
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the guaranty agency no later than 60 
days after the borrower submits to the 
lender the written request and sworn 
statement described in paragraph (e)(3) 
of this section or after the lender is 
notified by the Secretary or the 
Secretary’s designee or by the guaranty 
agency to do so.
* * * * *

(h) Payment o f  death, disability, 
closed  school, fa lse  certification , and  
bankruptcy claim s by the guaranty 
agency.

(D * * *
(iii) In the case of a closed school 

claim or a false certification claim based 
on the determination that the borrower 
did not sign the loan application, the 
promissory note, or the authorization for 
the electronic transfer of loan funds, or 
that the school failed to test, or 
improperly tested, the student’s ability 
to benefit, the guaranty agency shall 
document its determination that the 
borrower is eligible for discharge under 
paragraphs (d) or (e) of this section and 
pay the borrower or the holder the 
amount determined under paragraph
(h)(2) of this section.

(2) *  *  *
(ii) The amount of loss payable to a 

lender on a closed school claim or on
a false certification claim is equal to the 
sum of the remaining principal balance 
and interest accrued on the loan, 
collection costs incurred by the lender 
and applied to the borrower’s account 
within 30 days of the date those costs 
were actually incurred, and unpaid 
interest determined in accordance with 
paragraph (h)(3) of this section.

(iii) In the case of a claim filed by a 
lender on an outstanding loan owed by 
the borrower, on the same date that the 
agency pays a claim to the lender, the 
agency shall pay the borrower an 
amount equal to the amount paid on the 
loan by or on behalf of the borrower, 
less any school tuition refunds or 
payments received by the holder or the 
borrower from a tuition recovery fund, 
performance bond, or other third-party 
source.

(iv) In the case of a claim filed by a 
lender based on a request received from 
a borrower whose loan had been repaid 
in full by, or on behalf of the borrower 
to the lender, on the same date that the 
agency notifies the lender that the 
borrower is eligible for a closed school 
or false certification discharge, the 
agency shall pay the borrower an 
amount equal to the amount paid on the 
loan by or on behalf of the borrower, 
less any school tuition refunds or 
payments received by the holder or the 
borrower from a tuition recovery fund, 
performance bond, or other third-party 
source.
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(v) In the case of a loan that has been 
included in a Federal Consolidation 
Loan, the agency shall pay to the holder 
of the borrower’s Consolidation Loan, 
an amount equal to—

(A) The amount paid on the loan by 
or on behalf of the borrower at the time 
the loan was paid through 
consolidation;

(B) The amount paid by the 
consolidating lender to the holder of the 
loan when it was repaid through 
consolidation; minus

(C) Any school tuition refunds or 
payments received by the holder or the 
borrower from a tuition recovery fund, 
performance bond, or other third-party 
source if those refunds or payments 
were—

(2) Received by the borrower or 
received by the holder and applied to 
the borrower’s loan balance before the 
date the loan was repaid through 
consolidation; or

(2) Received by the borrower or 
received by the Consolidation Loan 
holder on or after the date the 
consolidating lender made a payment to 
the former holder to discharge the 
borrower’s obligation to that former 
holder.

(3) * * *
(i) During the period before the claim 

is filed, not to exceed the period 
provided for in paragraph (g)(2) of this 
section for filing the claim.

(ii) During a period not to exceed 30 
days following the receipt date by the 
lender of a claim returned by the 
guaranty agency for additional 
documentation necessary for the claim 
to be approved by the guaranty agency.
* * * * *

(1) * * *
(2) R esponse by a guaranty agency to 

plans proposed  under Chapters 22, 12, 
and 13. The guaranty agency shall take 
the following actions when a petition 
for relief in bankruptcy under Chapters 
11,12, or 13 is filed: 
* * * * *

(iv) The agency shall monitor ¿he 
debtor’s performance under a confirmed 
plan. If the debtor fails to make 
payments required under the plan or 
seeks but does not demonstrate 
entitlement to discharge under 11 U.S.C. 
1328(b), the agency shall oppose any 
requested discharge or move to dismiss 
the case if the costs of litigation together 
with the costs incurred for objections to 
the plan are not reasonably expected to 
exceed one-third of the amount of the 
loan to be discharged under the plan.
* * * * *

(j) M andatory purchase by a len der o f 
a loan subject to a bankruptcy claim . (1) 
The lender shall repurchase from the

guaranty agency a loan held by the 
agency pursuant to a bankruptcy claim 
paid to that lender, unless the guaranty 
agency sells the loan to another lender, 
promptly after the earliest of the 
following events:
* * * * *

(2) The lender may capitalize all 
outstanding interest accrued on a loan 
purchased under paragraph (j) of this 
section to cover any periods of 
delinquency prior to the bankruptcy 
action through the date the lender 
purchases the loan and receives the 
supporting loan documentation from the 
guaranty agency.

(k) Claims fo r  reim bursem ent from  the 
Secretary on loans held  by guaranty 
agen cies* * *
*  it  *  *  it

(2) The Secretary pays a death, 
disability, bankruptcy, closed school, or 
false certification claim in an amount 
determined under § 682.402(k)(5) on a 
loan held by a guaranty agency after the 
agency has paid a default claim to the 
lender thereon and received payment 
under its reinsurance agreement. The 
Secretary reimburses the guaranty 
agency only if—

(i) The guaranty agency determines 
that the borrower (or the student for 
whom a parent obtained a PLUS loan or 
each of the co-makers of a PLUS loan) 
has died, or the borrower (or each of the 
co-makers of a PLUS loan) has become 
totally and permanently disabled since 
applying for the loan, or has filed for 
relief in bankruptcy, in accordance with 
the procedures in paragraphs (b), (c), or 
(f) of this section, or the student was 
unable to complete an educational 
program because the school closed, or 
the borrower’s eligibility to borrow (or 
the student’s eligibility in the case of a 
PLUS loan) was falsely certified by an 
eligible school. For purposes of this 
paragraph, references to the “lender” 
and “guaranty agency” in paragraphs (b) 
through (f) of this section mean the 
guaranty agency and the Secretary 
respectively;

(ii) In the case of a Stafford, SLS, or 
PLUS loan, the guaranty agency 
determines that the borrower (or the 
student for whom a parent obtained a 
PLUS loan, or each of the co-makers of 
a PLUS loan) has died, or the borrower 
(or each of the co-makers of a PLUS 
loan) has become totally and 
permanently disabled since applying for 
the loan, or has filed the petition for 
relief in bankruptcy within 10 years of 
the date the borrower entered 
repayment, exclusive of periods of 
deferment or periods of forbearance 
granted by the lender that extended the 
10-year maximum repayment period, or

the borrower (or the student for whom 
a parent received a PLUS loan) was 
unable to complete an educational 
program because the sehool closed, or 
the borrower’s eligibility to borrow (or 
the student’s eligibility in the case of a 
PLUS loan) was falsely certified by an 
eligible school;

(iii) In the case of a Consolidation 
loan, the guaranty agency determines 
that the borrower (or each of the co
makers) has died, become totally and 
permanently disabled since applying for 
the Consolidation loan, or has filed the 
petition for relief in bankruptcy within 
the maximum repayment period 
described in § 682.209(h)(2), exclusive 
of periods of deferment or periods of 
forbearance granted by the lender that 
extended the maximum repayment 
period;

(iv) The guaranty agency has not 
written off the loan in accordance with 
the procedures established by the 
agency under § 682.410(b)(6)(x), except 
for closed school and false certification 
discharges; and

(v) The guaranty agency has exercised 
due diligence in the collection of the 
loan in accordance with the procedures 
established by the agency under
§ 682.410(b)(6)(x), until the borrower (or 
the student for whom a parent obtained 
a PLUS loan, or each of the co-makers 
of a PLUS loan) has died, or the 
borrower (or each of the co-makers of a 
PLUS loan) has become totally and 
permanently disabled or filed a Chapter 
12 or Chapter 13 petition, or had the 
loan discharged in bankruptcy, or for 
closed school and false certification 
claims, the guaranty agency receives a 
request for discharge from the borrower 
or another party.

(3) [Reserved]
(4) Within 30 days of receiving 

reimbursement for a closed school or 
false certification claim, the guaranty 
agency shall pay—

(i) The borrower an amount equal to 
the amount paid on the loan by or on 
behalf of the borrower, less any school 
tuition refunds or payments received by 
the holder, guaranty agency, or the 
borrower from a tuition recovery fund, 
performance bond, or other third-party 
source; or

(ii) The amount determined under 
paragraph (h)(2)(iv) of this section to the 
holder of the borrower’s Consolidation 
Loan.

(5) The Secretary pays the guaranty 
agency a percentage of the outstanding 
principal and interest that is equal to 
the complement of the reinsurance 
percentage paid on the loan. This 
interest includes interest that accrues 
during—



Federal Register /  Vol.

(i) For death, disability, or bankruptcy 
claims, the shorter of 60 days or the 
period from the date the guaranty 
agency determines that the borrower (or 
the student for whom a parent obtained 
a PLUS loan, or each of the co-makers 
of a PLUS loan) died, became totally 
and permanently disabled, or filed a 
petition for relief in bankruptcy until 
the Secretary authorizes payment; or

(ii) For closed school or false 
certification claims, the period from the 
date on which the guaranty agency 
received payment from the Secretary on 
a default claim to the date on which the 
Secretary authorizes payment of the 
closed school or false certification 
claim.

(1) Payments received  after the 
Secretary's paym ent o f  a death, 
disability, closed  school, fa lse  
certification, or bankruptcy claim . (1) If 
the guaranty agency receives any 
payments from or on behalf of the 
borrower on or attributable to a loan on 
which the Secretary previously paid a 
bankruptcy claim, the guaranty agency 
shall remit 100 percent of these 
payments to the Secretary.

(2) The guaranty agency shall remit to 
the Secretary ail payments received 
from a tuition recovery fund, 
performance bond, or other third-party 
with respect to a loan on which the 
Secretary previously paid a closed 
school or false certification claim. The 
guaranty agency shall promptly return 
to the borrower or the borrower’s 
representative, any payment on a 
discharged loan made by the borrower 
(or representative) and received after the 
Secretary pays a closed school or false 
certification claim. At the same time 
that the agency returns the payment, it 
shall notify the borrower (or 
representative) that there is no 
obligation to repay a loan discharged by 
virtue of death, disability, false 
certification, or closing of the school.

(3) If the guaranty agency has returned 
a payment to the borrower, or the 
borrower’s representative, with the 
notice described in paragraph (1)(2) of 
this section, and the borrower (or 
representative) continues to send 
payments to the guaranty agency, the 
agency shall remit all of those payments 
to the Secretary.

(m) A pplicable suspension o f the 
repayment period. For purposes of this 
section and 11 U.S.C. 523(a)(8)(A) with 
respect to loans guaranteed under the 
FFEL Program, ah applicable 
suspension of the repayment period—
* *■ . * * *

(5) Includes the period between the 
filing of the petition for relief and the 
date on which the proceeding is
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completed or dismissed, unless 
payments have been made during that 
period in amounts sufficient to meet the 
amount owed under the repayment 
schedule in effect when the petition was 
filed.
* * * * *
(Authority: 20 U.S.C. 1 0 7 8 ,1 0 7 8 -1 ,1 0 7 8 -2  
1078-3, 1082,1087)

5. Section 682.410 is amended by 
revising paragraphs (b)(5)(vi)(H) and 
(b)(5)(vi)(L), (b)(6)(i), (b)(6) (iii) 
introductory text and (b)(6)(iii)(A), 
(b)(6)(iv) introductory and (b)(6)(iv)(B), 
(B)(6)(vii) introductory text, 
(b)(6)(vii)(A), removing paragraphs 
(B)(6)(vii)(B) and (b)(6)(vii)(C) and 
redesignating paragraph (b)(6)(vii)(D) as 
paragraph (b)(6)(vii)(B) and reserving it, 
revising paragraph (b)(6)(xii), revising 
paragraph (b)(7)(iv)(B), and by adding a 
new paragraph (b)(10), and by revising 
the authority citation to read as follows:
§ 682.410 Fiscal, administrative, and 
enforcement requirements.
* * * * *

(b) * * *
(5) * * *
(vi) * * *
(H) Unless the agency uses a separate 

notice to advise the borrower regarding 
other proposed enforcement actions, 
describe specifically any other 
enforcement action, such as offset 
against federal or state income tax 
refunds or wage garnishment that the 
agency intends to use to collect the debt, 
and explain the procedures available to 
the borrower prior to those other 
enforcement actions for access to 
records, for an administrative review, or 
for agreement to alternative repayment 
terms;
* * * * *

(L) Describe the collection actions that 
the agency may take in the future if 
those presently proposed do not result 
in repayment of the loan obligation, 
including the filing of a lawsuit against 
the borrower by the agency and 
assignment of the loan to the Secretary 
for the filing of a lawsuit against the 
borrower by the Federal Government.

(6) Collection efforts on defau lted  
loans, (i) A guaranty agency shall 
engage in at least the collection 
activities described in paragraphs (b)(6) 
(iii) through (xii) of this section on a 
loan on which it pays a default claim 
filed by a lender, and shall attempt an 
annual IRS offset on each eligible loan, 
except that the agency may engage in 
the collection activities described in 
paragraph (b)(7) of this section in lieu of 
the activities described in paragraphs 
(b)(6) (iii) through (vi) of this section.

If, after initiating wage garnishment 
procedures, the agency terminates those
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procedures for a particular borrower, the 
agency shall, within 30 days, commence 
collection efforts at least as forceful as 
those described in paragraphs (b)(6) (iii) 
through (xii) of this section. The 

. agency’s collection efforts shall begin 
with the same collection activities as 
those that immediately preceded the 
initiation of garnishment procedures, or, 
if no collection activities had been 
performed, the agency shall begin with 
the activities described in paragraph 
(b)(6)(iii) of this section, except that the 
agency may engage in the collection 
activities described in paragraph (b)(7) 
of this section in lieu of the activities 
described in paragraphs (b)(6) (iii) 
through (vi) of this section.
* * * * *

(iii) One-45 days: During this period, 
the agency shall—

(A) Send to the borrower the written 
notice described in paragraph (b)(5)(ii) 
of this section, and a written notice 
stating that the agency either will 
initiate procedures to garnish the 
borrower’s wages, or institute a civil suit 
to compel repayment of the amount that 
the borrower owes plus related 
collection costs; and
* * * * *

(iv) 46-180 days: During this period 
the agency shall—

■ * * * * *

(B) Send at least three written notices 
to the borrower forcefully demanding 
that the borrower immediately 
commence repayment of the loan, and 
informing the borrower that the default 
has been reported to all national credit 
bureaus (if that is the case) and that the 
borrower’s credit rating may thereby 
have been damaged. The final notice 
also must indicate that it is the final 
notice the borrower will receive before 
the agency.will take more forceful 
action, including the initiation of 
procedures to garnish the borrower’s 
wages, or to offset the borrower’s state 
and federal income tax refunds, or 
instituting a civil suit to compel 
repayment of the amount that the 
borrower owes plus related collection 
costs.
* * * * *

(vii) 181—545 days:
(A) Except as provided in paragraph 

(b)(6)(vii)(B) of this section, during this , 
period, but not sooner than 30 days after 
sending the notice described in 
paragraph (b)(5)(vi) of this section, the 
agency shall initiate proceedings to 
offset the borrower’s state and federal 
income tax refunds, and shall either 
initiate wage garnishment proceedings 
against the borrower by the 225th day, 
or, by the 545th day, institute a civil suit
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against die borrower for repayment of 
the loan.

(B) The agency need not file suit if the 
agency determines and documents in 
the borrower’s  file that—

(1) The cost of litigation would exceed 
the likely recovery if litigation was 
begun; or

(2) The borrower does not have the 
means to satisfy a  judgment on the debt 
or a substantial portion thereof.
* *• * * #

(xii) Not later than Id  days after its 
receipt of information indicating that it 
does not know the current address of a 
borrower on a loan on which the agency 
has neither declined to sue under 
paragraph (b)(6){vii)(B) of this section 
nor discontinued semi-annual inquiries 
under paragraph (b)(6)(x) of this section, 
or the 60th day after its payment of a 
default claim cm the loan, whichever is 
later, the agency shall attempt diligently 
to locate the borrower through the use 
of all available skip-tracing techniques, 
including, but not limited to, any skip
tracing assistance available from the 
IRS, credit bureaus, and state motor 
vehicle departments. A guaranty agency 
shall use any information provided by a 
school about a borrower’s location in 
conducting skip-tracing activities.
fe * * *

(7) * * *
(iv ) * *  *
(B) By the end of this period, the 

agency shall refer the loan to a 
collection contractor in accordance with 
paragraph (b){7)(iv)(CJ of this section.
* *: - » * *•-

(10) Adm inistrative Garnishment, (i)
If a guaranty agency decides to garnish 
the disposable pay of a borrower who is 
not making payments on a loan held by 
the agency, on which the Secretary has 
paid a reinsurance claim, it shall do so 
in accordance with the following 
procedures:

(A) The employer shall deduct and 
pay to the agency from a borrower’s 
wages an amount that does not exceed 
the lesser of 10 percent of the borrower’s 
disposable pay for each pay period or 
the amount permitted by 15 U.S.C.
1673, unless the borrower provides the 
agency with written consent to deduct
a greater amount. For this purpose, the 
term "disposable pay" means that part 
of the borrower’s compensation from an 
employer remaining after the deduction 
of any amounts required by law tube 
withheld.

(B) At least 30 days before the 
initiation of garnishment proceedings, 
the guaranty agency shall mail to the 
borrower’s last known address, a written 
notice of the nature and1 amount of the 
debt, the intention of the agency to

initiate proceedings to collect the debt 
through deductions from pay, and an 
explanation of the borrower’s rights.

(C) The guaranty agency shall offer 
the borrower an opportunity to inspect 
and copy agency records related to the 
debt.

(D) The guaranty agency shall offer 
the borrower an opportunity to enter 
into a written repayment agreement 
with the agency under terms agreeable 
to the agency^

(E) The guaranty agency shall offer the 
borrower an opportunity for a hearing in 
accordance with paragraph (b)(10)(i)(J) 
of this section concerning the existence 
or the amount of the debt and, in the 
case of a borrower whose proposed 
repayment schedule under the 
garnishment order is established other 
than by a  written agreement under 
paragraph (b)(10)(i)(D) of this section, 
the terms of the repayment schedule.

(F) The guaranty agency shall sue any 
employer for any amount that the 
employer, after receipt of the 
garnishment notice provided by the 
agency under paragraph (b)(10)(i)(H) of 
this section, fails to withhold from 
wages owed and payable to an employee 
under the employer’s normal pay and 
disbursement cycle.

(G) The guaranty agency may not 
garnish the wages of a borrower whom 
it knows has been involuntarily 
separated from employment until the 
borrower has been reemployed; 
continuously for at least 12 months.

(H) Unless the guaranty agency 
receives information that the agency 
believes justifies a delay or cancellation 
of the withholding order, it shall send
a withholding order to the employer 
within 20 days after the borrower Jails 
to make a timely request for a hearing, 
or, if a timely request for a hearing ks 
made by the borrower, within 20 days 
after a final decision is made by the 
agency to proceed with garnishment.

(I) The notice given to the employer 
under paragraph (b)(10)(i)(H) of this 
section must contain only the

, information as may be necessary for the 
employer to comply with the 
withholding order.

(J) The guaranty agency shall provide 
a hearing, which, at the borrower’s 
option, may be oral or written, if the 
borrower submits a written request for 
a hearing on the existence or amount of 
the debt or the terms o f the repayment 
schedule. The time and location of the 
hearing shall be established by the 
agency . An oral hearing may, at the 
borrower's option, be conducted either 
in-person or by telephone conference. 
All telephonic charges must be the 
responsibility of the guaranty agency.

(K) If the borrower’s written request is 
received by the guaranty agency on or 
before the I5th day following the 
borrower’s receipt of the notice 
described in paragraph (b)(10)(i)(B) of 
this section, the guaranty agency may 
not issue a withholding order until the 
borrower has been provided the 
requested hearing. For purposes of this 
paragraph, in the absence of evidence to 
the contrary, a borrower shall be 
considered to have received the notice 
described in paragraph (b)(10)(i)(B) of 
this section 5 days after it was mailed 
by the agency. The guaranty agency 
shall provide a hearing to the borrower 
in sufficient time to permit a decision, 
in accordance with the procedures that 
the agency may prescribe, to be 
rendered within 60 days.

(L) If the borrower’s written request is 
received by the guaranty agency after 
the 15th day following the borrower’s 
receipt of the notice described in 
paragraph (b)(10)(L)(B) of this section, 
the guaranty agency shall provide a 
hearing to the borrower in sufficient 
time that a decision, in accordance with 
the procedures that the agency may 
prescribe, may be rendered within 60 
days, but may not delay issuance of a 
withholding order unless the agency 
determines that the delay in filing,the. 
request was caused by factors over 
which the borrower had no control, or 
the agency receives information that the 
agency believes justifies a delay or 
cancellation o f the withholding order. 
For purposes of this paragraph, in the 
absence o f evidence to the contrary, a 
borrower shall be considered to have 
received the notice described in 
paragraph (b)Cl0)(i)(B) of this section 5 
days after it was mailed by the agency.

(M) The hearing official appointed by 
the agency to conduct th§ hearing may 
be any qualified individual, including 
an administrative law judge, not under 
the supervision or control of the head of 
the guaranty agency.

(N) The hearing official shall issue a 
final written decision at the earliest 
practicable date, but not later than 60 
days after the guaranty agency’s receipt 
of the borrower’s hearing request..

(QJ As specified in section 488A(a)(8) 
of the HEA, the borrower may seek 
judicial relief, including punitive 
damages, if the employer discharges, 
refuses to employ, or takes disciplinary 
action against the borrower due to the 
issuance of a withholding order.

(ii) References to "the borrower" in 
this paragraph include ail endorsers on 
a loan.
* * * * *
(Authority: 20 U.S.CL 1078,1078-1,1078-2, 
1078-3.1080a, 1082,1087,1091a, and 1099)
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6. Section 682.411 is amended by 
revising paragraph (d)(2) and the 
authority citation to read as follows:

§ 682.411 Due diligence by lenders in the 
collection of guaranty agency loans.
*  it  it  it  it

(d) * * *
(2) At least two of the collection 

letters required under paragraph (d)(1) 
of this section must warn the borrower 
that if the loan is not paid, the lender 
will assign the loan to the guaranty 
agency that, in turn, will report the 
default to all national credit bureaus, 
and that the agency may institute 
proceedings to offset the borrower’s 
state and federal income tax refunds, to 
garnish the borrower’s wages, and to

bring suit against the borrower to 
compel repayment of the loan.
* -  *  *  *  *

(Authority: 20 U.S.C. 1078,1078-1,1078-2, 
1 0 78 -3 ,1080a, 1082,1087)

7. Section 682.414 is amended by 
revising paragraph (a)(2) and the 
authority citation to read as follows:

§ 682.414 Records, reports, and inspection 
requirements for guaranty agency 
programs.

(a) * * *
(2) The guaranty agency shall retain 

records for each loan for at least five 
years after the loan is paid in full or has 
been determined to be uncollectible in 
accordance with the agency’s write-off

procedures. For the purpose of this 
section, the term “paid in full” includes 
loans paid by the Secretary due to the 
borrower’s death (or student’s death in 
the case of a PLUS loan), the borrower’s 
permanent and total disability or 
bankruptcy, the discharge of the 
borrower’s loan obligation because of 
attendance at a closed school, or 
because the student’s eligibility to 
borrow had been falsely certified by the 
school.
* * * * *
(Authority: 20 U.S.C. 1078,1078-1,1078-2, 
1078-3,1082,1087)
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Order Now!

The United States 
Government Manual 
1993/94

As the official handbook of the Federal Government, 
the Manual is the best source of information on the 
activities, functions, organization, and principal officials 
of the agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi-official 
agencies and international organizations in which the 
United States participates.

Particularly helpful for those interested in where to go 
and who to see about a subject of particular concern is 
each agency's "Sources of Information" section, which 
provides addresses and telephone numbers for use in 
obtaining specifics on consumer activities, contracts and 
grants, employment, publications and films, and many 
other areas of citizen interest. The Manual also includes 
comprehensive name and agency/subject indexes.

Of significant historical interest is Appendix C, 
which lists the agencies and functions of the Federal 
Government abolished, transferred, or changed in 
name subsequent to March 4, 1933.

The Manual is published by the Office of the Federal 
Register, National Archives and Records Administration.

$30.00 per copy

The United States
Government Manual 1993/94
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The authentic text behind the news

The Weekly 
Compilation of
Presidential
Documents

Weekly Compilation of

Presidential
Documents

Ifiondaf, Oefeobar 4, ItM  
V ih nraW 1 H m m è m *

This unique service provides up-to-date 
informatiort cm Presidential policies 
and armouncements. it contains the 
full text of the President's public 
speeches, statements, messages to 
Congress, news conferences, and other 
Presidential materials released by the 
White House.
The Weekly Compilation carries a

Monday dateline and covers materials 
released during the preceding week. 
Each issue contains an Index of 
Contents and a Cumulative Index to 
Prior issues.
Separate indexes are published 
periodically. Other features include 
lists of acts approved by the 
President, nominations submitted to

the Senate, a checklist of White 
House press releases, and a digest of 
other Presidential activities and White 
House announcements.

Published by the Office of the Federal 
Register, National Archives and 
Records Administration.

Order Processing Cods:
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(Additional address/attentkra line)
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Ü
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Would you like 
to know ...
if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index, or both.
LSA • List of CFR Sections Affected

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register.
The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected 
$24.00 per year.

Federal Register index

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references.
$22.00 per year.

A finding aid is included in each publication which lists 
Federal Register page numbers with the date of publication 
in the Federal Register.

Order Processing Code:
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The total cost of my order is $ _______ . Price includes
regular domestic postage and handling and is subject to 
change. International customers please add 25%.

(Company or personal name) (Please type or print)
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Code of Federal Regulations System

This handbook is used for the educational 
workshops conducted by the Office of the 
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attend a workshop» this handbook will provide 
guidelines for using the Federal Register and - 
related publications» as well as an  explanation  
of how to solve a sample research problem
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