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iules and Regulations

is section of the FEDERAL REGISTER 
ntains regulatory documents having general 
piicabitity and legal effect, most of which 
e keyed to and codified in toe Code of 

federal Regulations, which is published under 
0 titles pursuant to 44 U.S.C. 1510.

he Code of Federal Regulations is sold by 
ie Superintendent of Documents. Prices of 

f t w  books are fisted in the first FEDERAL 
EGiSTER issue of each week.

IEPARTMENT OF AGRICULTURE 

Dod and Nutrition Service 

1 CFR Parts 271,272,273 and 277

die June 7,1989 interim rule as final 
with some changes, are effective May 6, 
1994 and must be implemented no later 
than September 5,1994; (ii) all other 
provisions, which adopt the interim 
provisions as final with no changes, are 
effective as of July 1,1989.
FOR FURTHER INFORMATION CONTACT; 
Judith M. Seymour, Eligibility and 
Certification Rulemaking Section, 
Certification Policy Branch, Program 
Development Division, Food and 
Nutrition Service, USDA, 3101 Park 
CenteT Drive, Alexandria, Virginia 
22302, (703) 305-2496.
SUPPLEMENTARY INFORMATION: 
Classification

fcmdt No, 3161

Em  i 0584-AB45

od Stamp Program; Administrative 
provement and Simplification 
ovisions From the Hunger 
evention Act of 1988

ENCV: Food and Nutrition Service,
IDA.

ACTION: Final rule.
■-------------- r—-------------------------------- ?--- !
Summary: This action places into final 
firm an interim Food Stamp Program

tn e  published on June 7,1989. The 
Iterim  rulemaking implemented Food 
Stamp Program provisions contained in 

l i e  Hunger Prevention Act of 1988. Hie 
■revisions of that Act addressed in this 
ule are: (1 ) Expanding the definition of 

■isabled; (2) optional training for 
lolunteer and non-profit organizations;
(3) program information for low-income 
louseholds; (4) expanding hardship 

p'iteria for waiving of in-office

t terview; (5) simplified applications;
I )  joint applications; (7) verification; (8) 

derally authorized demonstration 
■rejects which cash out benefits in other 
esistance programs; (9) telephone 
bcess to certification offices in order to 
keive program information or to report 
flanges; (10) annualizing self- 
mployment income and expenses from 
inning; and (1 1 ) resource exclusions 
>r farm households in transition from 
inning.
ATES: The provisions of this final 
[lion are effective and shall be ,
nplemented as follows: (i) Those 
revisions in § 271.2(11), § 272.1(g), 

1273.2(b)(3). § 273.2(c)(5), 
273.2(f)(8)(i)(A), and § 273.2(fl(8)(ii),

I  rhich adopt the interim provisions of

Executive O rder 12866
The Food and Nutrition Service is 

issuing this proposed rule in 
conformance with Executive Order 
12866, and has determined that it is a 
“significant regulatory action.” Based 
on information compiled by the 
Department, it has been determined that 
this action: (1 ) Would have an effect on 
the economy of less than $100 million;
(2) would not adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local or tribal 
governments or communities; (3) would 
not create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; (4) would 
not materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or rights and 
obligations of recipients thereof; and (5) 
would not raise novel legal or policy 
issues arising out of legal mandates, the 
President’s priorities, or principles set 
forth in Executive Order 12866.
Executive Order 12372

The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the final rule and 
related notice(s) to 7 CFR part 3015, 
subpart V (48 FR 29115, June 24,1983), 
this Program is excluded from the scope 
of Executive Order 12372 which 
requires intergovernmental consultation 
with State and local officials.
Regulatory F lexibility  Act

This final rule has been reviewed 
with regard to the requirements of the 
Regulatory Flexibility Act of 1980 (5

Federal Register 

VoL 59. No. 66  

Wednesday, April 6 , 1994

U.S.C. 601 et seqX  William E. Ludwig, 
the Administrator of the Food and 
Nutrition Service (FNS), has certified 
that this final rule does not have a 
significant economic impact on a 
substantial number of small entities. 
State and local welfare .agencies will be 
the most affected to the extent that they 
may be required to modify application 
forms, add telephone access information 
to their forms, and modify their 
verification procedures, however the 
effect on these entities will be minimal. 
Participants and applicants will be 
affected by changes to the application 
and to procedures in reporting medical 
expenses.
Paperw ork R eduction A ct

The reporting and recordkeeping 
burden associated with the certification 
and continued eligibility of food stamp 
households is approved by the Office of 
Management and Budget (OMB) under 
OMB control number 0584-0064.

The food stamp application, as 
approved under this OMB number, 
already contains several important 
verification statements to the 
household. The requirement in 7 CFR 
273.2(c)(5) that State agencies develop a 
separate written general “Notice of 
Verification" versus including such 
information on the food stamp 
application or verbally conveying such 
information to households does not alter 
or change the methodologies used to 
determine the burden estimates 
approved under OMB control No. 0584- 
0064.

The requirements in 7 CFR 272.2(a), 
272.4(d), and 272.5 relative to the 
submission and updating of an optional 
“Program information activities 
planning document” as part of a State 
agency’s Plan of Operation have been 
submitted to OMB and have been 
approved under OMB approval number 
0584-0083. This rule amends the table 
at 7 CFR 271.8 “Information collection/ 
recordkeeping—OMB assigned control 
numbers” to reflect the OMB control 
number for the approval of burden 
associated with 7 CFR 272.5 of this rule.

The remaining provisions of this rule 
do not contain any reporting and/or 
recordkeeping requirements subject to 
approval by OMB under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).
Executive Order 12778

This final rule has been reviewed 
under Executive Order 12778, Civil
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Justice Reform. This rule is intended to 
have preemptive effect with respect to 
any State or local law, regulations or 
policies which conflict with its 
provisions or which would otherwise 
impede its full implementation. This 
rule is not intended to have retroactive 
effect unless so specified in the 
“effective date” paragraph of this 
preamble. Prior to any judicial challenge 
to the provisions of this rule or the 
application of its provisions, all 
applicable administrative.procedures 
must be exhausted. In the Food Stamp 
Program, the administrative procedures 
are as follows: (1 ) For program benefit 
recipients—State administrative 
procedures issued pursuant to 7 U.S.C. 
2020(e)(10 ) and 7 CFR 273.15; (2) for 
State agencies—administrative 
procedures issued pursuant to 7 U.S.C. 
2023 set out at 7 CFR 276.7 (for rules 
related to non-quality control (QC) 
liabilities); (3) for program retailers and 
wholesalers—administrative procedures 
issued pursuant to 7 U.S.C. 2023 set out 
at 7 CFR 278.8.
Background

On June 7,1989 the Department 
published an interim rulemaking at 54 
FR 24518, which implemented several 
of the food Stamp provisions contained 
in the Hunger Prevention Act of 1988 
(Pub. L. 100—435). Comments were 
solicited on the provisions of thè 
interim rulemaking through August 7, 
1989. The Department received 13 
comment letters from State and local 
welfare agencies and public interest 
groups. All comments received were 
reviewed and considered but comments 
which were unclear or not pertinent to 
this rulemaking are not addressed in 
this preamble. For a full understanding 
of the provisions of this final rule, the 
reader should refer to the preamble of 
the interim rule. The provisions of the 
interim rule addressing specified 
procedures for claiming the medical 
deduction are not being finalized in this 
rule. Those provisions will be addressed 
in a forthcoming proposed rule entitled 
Simplification of Program Rules. Also, 
the provision of the interim rule 
addressing the delivery of benefits to 
households which apply after the 
fifteenth of the month is not finalized in 
this rule but will be placed in final form 
in the forthcoming Benefit Delivery final 
rule.
Definition o f  Elderly or D isabled—7 CFR 
271.2

Section 350 of Public Law 100-435 
added three categories to the definition 
of elderly or disabled persons. These 
categories are: (1 ) Recipients of interim 
assistance benefits pending the receipt

of supplemental security income (SSI); 
(2) recipients of disability-related 
medical assistance benefits under title 
XIX of the Social Security Act (SSA); 
and (3) recipients of disability-based 
State general assistance benefits. 
Recipients of any of these benefits must 
be treated as disabled persons for food 
stamp purposes provided the eligibility 
to receive these benefits is based upon 
disability or blindness criteria which are 
at least as stringent as those under title 
XVI of the SSA. The Department 
amended paragraph (1 1 ) of the 
definition of “Elderly or disabled 
member” in 7 CFR 271.2 in the interim 
rulemaking to implement these 
provisions.

The Department received several 
comments suggesting changes to the 
interim rule language. One commenter 
stated that it was unclear in the rule 
language that receipt of interim 
assistance is involved in only the first 
of the three new categories of disabled 
member. The Department shares the 
commenter’s concern and is amending 
paragraph (1 1 ) of the definition of 
“Elderly or disabled member” in 7 CFR 
271.2 in this rulemaking to more clearly 
indicate that receipt of interim 
assistance as a condition of being 
defined as disabled for food stamp 
purposes is only required for those 
persons who are interim recipients of 
SSI.

Another commenter stated that it is 
unclear in the regulatory language if it 
is only disability-based State general 
assistance (GA) that must be based upon 
disability or blindness criteria at least as 
stringent as title XVI of the SSA, or 
whether the “at least as stringent” 
requirement applies to all three types of 
benefits. The Department interprets the 
law to require that the “at least as 
stringent” criteria apply to all three 
types of benefits. The regulatory 
language at 7 CFR 271.2 is being 
amended to clarify this point.

Another commenter pointed out that 
the definition of elderly or disabled 
persons.in 7 CFR 271.2 needs to be 
revised to clearly state that it is State 
programs, not individual cases, which 
are to be measured by the “at least as 
stringent criteria as those under title 
XVI of the Social Security Act” 
requirement. The commenter argued 
that the regulation, as it is written in the 
interim rule, appears to state that the 
decision as to whether a GA program is 
based on criteria as stringent as those 
under title XVI of the Social Security 
Act can be made on a case-by-case basis. 
The commenter argued, however, that 
the intent of Public Law 100-435 was 
for this decision to be made on a State- 
by-State basis, not case-by-case. The

Department agrees with the commenter 
and is amending paragraph (1 1 ) of the 
definition to clarify this point.

In order to further emphasize that 
State disability programs will be 
measured by criteria at least as stringen 
as those under title XVI, the Departmen 
has decided to further amend the 
definition of “Elderly or disabled 
member” in this final rule to include in 
paragraph (1 1 ) of the definition the 
specific citation to the SSA regulations 
interpreting title XVI of the SSA. 
Including this citation will provide 
State and local agencies with the 
information necessary to determine if aj 
individual applying for food stamps 
meets the definition of elder ly/disabld l  
person as set forth in the Food Stamp 
Act.
Training—7 CFR 272.4(d)

Section 322(a) of Public Law 100-43S 
amended section 1 1 (e)(6)(C) of the Act 
(7 U.S.C. 2020(e)(6)(C)) to specifically 
require that training for case workers 
provided by the State agency convey thi 
goals of and methods for promptly and 
accurately certifying eligible 
households. The interim rule amended 
7 CFR 272.4(d)(l)(i) to reflect this 
statutory language. A commenter did 
not think it was necessary for the 
Department to instruct State agencies to 
include this “function” of the Program 
in their training programs. As the 
Department explained in the preamble 
of the interim rule, this language was 
added to the regulations to emphasize 
Congressional concern in this area as 
reflected by Public Law 100-435. The 
Department is adopting the interim 
provisions at 7 CFR 272.4(d)(l)(i) as 
final without change.

In addition, pursuant to section 322(1 
of Public Law 100-435, the interim ruleH 
added a new paragraph (d)(2) to 7 CFR I  
272.4 to allow State agencies, at their I 
option, to offer training and assistance I  
to persons working with certain 
volunteer or nonprofit organizations. In i 
conjunction with this new option, the I  
interim rule added a new paragraph (f) ■  
to 7 CFR 277.4 to provide that expense* 
(e.g., travel costs, lodging, or meals) of I  
the persons working with the volunteer! 
or nonprofit organization who receive I  
this training and assistance would not I  
be reimbursed. A commenter was 
concerned that the interim rule languagl 
appearing in 7 CFR 277.4(f) could be 
misinterpreted to mean that travel 
expenses of State employees who work 
with organizations that receive this 
training would not be allowable. The 
Department agrees that the language 
could create this misinterpretation. 
Accordingly, this final rule amends the 
interim provisions at 7 CFR 277.4(f) to
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clarify this distinction. The interim 
provision at 7 CFR 272.4(d)(2) is 
adopted as final without change.
Inform ation fo r  Low-Income 
H ouseholds—7 CFR 272.5(c)

Section 204(a) and (b) of Public Law 
100-435 and 7 CFR 272.5(c) of the 
interim rule allow State agencies, at 
their option, to inform low-income 
households about the availability, 
eligibility requirements, application 
procedures and benefits of the Food 
Stamp Program. Pursuant to section 
204(b) of Public Law 100-435, the 
interim rule also amended 7 CFR 
272.5(c) to specify that State agencies, at 
their option, may request 
reimbursement under 7 CFR part 277 for 

| these outreach activities. The interim 
rule contained a number of con forming 
amendments necessitated by the 
addition of these outreach activity 
provisions. 7 CFR 272.5(c) was amended 
to specify that if a State agency elects to 
request reimbursement for Program 
informational materials directed at low- 
income households, those materials 
must meet any applicable bilingual 
requirements. 7 CFR 272.5(c) was 
further amended to require that prior to 
claiming such outreach costs. State 
agencies must receive approval from the 
Food and Nutrition Service (FNS) of an 
appropriate amendment to their State 
Plan of Operations. In addition, 7 CFR 
272.2(a)(2) was amended to add a 
reference to the optional “Program 
informational activities plan” as a 
component of the State Plan of 
Operation, and 7 CFR 272.2(d)(1) was 
amended to add the requirement that 
State agencies submit the optional 
“Program informational activity” 
planning document to FNS for inclusion 
iii their State Plan of Operation. Lastly, 
the interim rule added a conforming 
amendment to 7 CFR part 277, appendix 
A, to remove paragraph C(14) which 
was made obsolete.

One commenter felt the requirement 
of 7 CFR 272.2(a)(2) which mandates 
that State agencies submit a Program 
jinformational activities plan is 
'burdensome. The commenter suggested 
|that the budget justification contained 
Ion the form FNS—366A should be 
sufficient to obtain the prediction of 
(expenditures. The Department 
disagrees. As State agencies begin to 
[implement outreach under Public Law 
100-435, the Department wishes to 
make sure that controls are in plaoe that 
ensure cost-effective spending. The 
plans provide important information on 
the kinds of activities and services being 
planned as well as the sub-populations 
at which State agencies are targeting 
their efforts. Having this information

and the budget projection data will 
enable the Department to assist State 
agencies in developing the most cost- 
effective outreach programs possible. 
Therefore, this final rule adopts the 
interim provisions pertaining to 
information far low income households 

. as final without change.
Wgiver o f  the In-O ffice Interview—7 
CFR 273.2(e)

In accordance with section 330 of 
Public Law 100—435, the interim rule 
amended 7 CFR 273.2(e) to explicitly 
specify the circumstances under which 
the in-office interview for an applicant 
household must be waived. 
Consequently, current rules at 7 CFR 
273.2(e) require that in-office interviews 
be waived if requested by households 
which are unable to send a household 
member to the food stamp office 
because they: (1 ) Are elderly or disabled 
as defined in 7 CFR 271.2; (2) live in a 
location which is not served by a 
certification office; (3) are experiencing 
transportation difficulties as determined 
by the State agency on a case-by-case 
basis; or (4) are experiencing other 
hardships that the State agency 
determines warrants a waiver of the in
office interview such as illness, care of 
a household member, hardships due to 
residing in a rural area, prolonged 
severe weather or work hours. If the in
office interview is waived, the State 
agency has the option to conduct a 
telephone interview or a home visit.

The Department received one 
comment criticizing the interim rule 
provision, stating that the provision 
made "the obvious and thoroughly 
unnecessary statement that granting 
waivers to in-office interviews applied 
in rural areas”. The commenter felt that 
adding emphasis to the regulations is 
not a decisive way to act when the 
Program has operational problems. 
Furthermore, the commenter felt that 
problems State agencies may have in 
applying the requirement to grant 
waivers of in-office interviews should 
be dealt with by FNS regional office 
staff. The Department understands the 
commenter’s concerns, but the language 
in the interim rule was not added to 
address operational concerns, but rather 
was required by law. Public Law 100-  
435 clearly states that waiving in-office 
interviews for households in rural areas 
is sometimes necessary, and State 
agencies must do so when a household 
meets specific criteria. The interim rule 
amended 7 CFR 273.2(e) specifically to 
address Congressional concern that 
residency in a rural area not be a barrier 
to participation in the Food Stamp 
Program. Therefore this action adopts

the interim provisions at 7 CFR 273.2(e) 
as final without change.
The F ood Stam p A pplication Form—7 
CFR 273.2(b)

Pursuant to section 310 of Public Law 
100—435, the June 7,1989 interim rule 
amended several provisions of the 
regulations pertaining to the food stamp 
application form. Prior to publication of 
the interim rule, the regulations at 7 
CFR 273.2(b) permitted State agencies to 
deviate from the FN S-designed food 
stamp application in order to process 
joint applications with other assistance 
programs, meet the requirements of a 
State agency computer system or 
accommodate State agency needs that 
are determined to be justifiable. The 
first provision of section 310 of Public 
Law 100-435 amended section 11(e)(2) 
of the Food Stamp Act to mandate that, 
in addition to its current criteria for 
approving State agency application 
forms, FNS must also ensure that the 
application is brief. Accordingly, the 
June 7,1989 interim rule amended 7 
CFR 273.2(b) to include brevity as a 
condition for approving deviations from 
the FNS food stamp application form.

The majority of comments received 
about the food stamp application form 
concerned this provision. Commenters, 
while supporting the interim rule’s 
intent to shorten the food stamp 
application, wondered how the 
Department intends to judge whether an 
application form is “brief’ enough to 
meet the requirements of Public Law 
100-435.

Senate Report No. 100-397 (p. 24) 
expressed Congressional dismay over 
the length of multi-program application 
forms, i.e. application forms for food 
stamps and Aid to Families with 
Dependent Children (AFDC) benefits. 
The Department concurs with Congress 
on this issue. The purpose of an 
application form is to obtain basic 
eligibility information from the client 
(such as name, address, income, 
expenses, etc.). Such information 
requires only a few pages of questions 
for applicant households to complete. 
The Department also understands, 
however, that limiting the length of 
applications can be a problem for State 
agencies trying to administer a variety of 
programs. In December 1990, the 
Department completed a review of all 
State-designed application forms. The 
review had been initiated because of the 
passage of Public Law 100-435 and the 
ongoing concern that the food stamp 
application not be a barrier to 
participation in the Program. The 
reviewers found length to be the most 
disturbing problem with State-designed 
multi-program application forms. The
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length of the forms ranged from 3 to 44 
pages, and the number of programs 
covered by the forms ranged from 3 to
9. Of the multi-program applications 
reviewed, 8 forms were 1- 10  pages long, 
21 were 11-20 pages, 7 were 21-30 
pages, and 12 forms were over 30 pages 
long.

The Department realizes that the 
length of application forms is due to a 
great extent to such demands as 
automation and the need to administer 
a variety of programs. The Food Stamp 
Act, however, requires the Department 
to ensure that application forms are easy 
to use, readable, brief and written in 
simple terms. Therefore, the 
Department, in reviewing State agency 
applications, attempts to balance the 
need to reduce the burden on applicants 
and each State agency’s need to 
administer the many programs under its 
jurisdiction. The Department is making 
no changes to the interim provision and 
is adopting that provision as final.

The second provision of section 310 
of Public Law 100-435 requires that the 
Department, in consultation with the 
Department of Health and Human 
Services (HHS), provide guidance to 
those State agencies requesting 
assistance in the development of brief, 
simply-written application forms, 
including forms that allow for 
simultaneous application to participate 
in the Food Stamp, AFDC, and 
Medicaid Programs. Accordingly, the 
June 7,1989 interim rule amended 7 
CFR 273.2(b) to advise State agencies of 
their option to request assistance from 
FNS when developing their 
applications.

A commenter suggested that the 
Department reevaluate the FNS 
application form and work with the 
Department of Health and Human 
Services (HHS) to design a simpler, 
shorter form to be used for all assistance 
programs. The Department has 
completed drafting a revised version of 
the FNS Food Stamp Application Form 
(FNS Form 385), which is available to 
State agencies. The Department 
believes, however, that since many 
public assistance programs are 
administered by State agencies and 
funded by a combination of Federal and 
State monies, State agencies are better 
able to design a short, multi-program 
application form that will enhance the 
administration of their public assistance 
programs while lessening barriers to 
participation for food stamp applicants.

Another commenter objected that 
there is no clear procedure to request 
assistance from FNS in developing a 
new application form. The Department 
disagrees. In the preamble to the June 7, 
1989 interim rule (54 FR 24521), the

Department describes the procedure 
necessary to request assistance. The 
procedure, which has not changed, is 
for State agencies to request assistance 
through the Deputy Administrator for 
the Food Stamp Program. The Deputy 
administrator, or the Deputy 
Administrator’s designee, would be 
responsible for overseeing the review of 
an application form by FNS officials at 
the Regional level and would coordinate 
the review of the application with HHS. 
Regional officials will be responsible for 
coordinating between the State agency 
and the National office.

Section 310 of Public Law 100-435 
also requires that all applications for 
food stamp benefits contain certain 
statements on the front cover which 
advise the household of important 
information about the application 
process. These required statements 
include: (1 ) A place on the front cover 
where applicants can write their names, 
addresses, and signatures; (2) 
instructions that advise the households 
of their right to file the application 
without finishing all parts; (3) a 
statement describing the expedited 
service procedures; and (4) a statement 
that informs the household that benefits 
are provided only from the date of 
application. Accordingly, the interim 
rule amended 7 CFR 273.2(b) to require 
that the food stamp application form 
contain the above information.

Subsequent to publication of the 
interim rule, section 1736 of the Mickey 
Leland Memorial Domestic Hunger 
Relief Act, Title XVII, Public Law 10 1-  
624,104 Stat. 3359, enacted November 
28,1990 (hereafter referred to as the 
Leland Act) amended section 1 1 (e) of 
the Food Stamp Act to require that 
certain information previously 
mandated to be displayed on the front 
cover of the application form must now 
be placed “on or near” the front page of 
the application form. There must 
continue to appear on the front page of 
the application a place where applicants 
can write their names, addresses, and 
signatures. However, the instructions 
that advise the households of their right 
to file the application without finishing 
all parts, the statement describing the 
expedited service procedures, and the 
statement that informs the household 
that benefits are provided only from the 
date of application must now appear 
“on or near” the front page. The 
Department implemented this provision 
in a final regulation implementing 
categorical eligibility and application 
provisions of the Leland Act, published 
at 56 FR 63611 on December 4,1991, 
which amended 7 CFR 273.2(b)(l)(v),
(b)(l)(vi), and (b)(l)(vii).

The changes mandated by the Leland 
Act and implemented in the final rule 
published on December 4,1991 have 
superseded the provisions of Public Law 
100-435 pertaining to mandatory 
information appearing on the front page 
of the application form. For this reason, 
the Department is not addressing any 
comments which discuss this provision 
of Public Law 100-435. Individuals 
with any questions about this provision 
should refer to the December 4,1991 
final rule.

Section 310 of Public Law 100-435 
and the interim rule mandate that 
households be informed on the 
application of their right to file for food 
stamp benefits with only their name, 
address and signature. This is reflected 
in 7 CFR 273.2(b)(l)(iv) of the interim 
rule. A commenter felt this requirement 
did not consider the impact on on-line 
application systems which satisfy the 
intent of this provision in a more 
sophisticated manner. Usually, an on
line application system does not require 
applicants to complete any handwritten 
information on an application form. The 
eligibility worker completes the on-line 
application at the certification 
interview. When an applicant is unable 
to complete the on-line application 
process, usually some sort of “Intent to 
Apply” application form is submitted to 
protect the filing date. The applicant 
then returns to complete the on-line 
application process at a later date.

The Department does not believe the 
interim rule conflicts with any on-line 
system presently in operation. In the 
final rulemaking implementing 
categorical eligibility and application 
provisions of the Leland Act, published 
at 56 FR 63611 on December 4,1991, 
the Department amended 7 CFR 
273.2(b)(3) to give FNS authority to 
review and approve deviations from the 
FNS-designed application form, 
including the use of on-line application 
forms. The Department believes this 
oversight authority will ensure that on
line application forms contain the 
mandatory information required by law. 
The Department is therefore adopting 
the interim provision in 7 CFR 
273.2(b)(l)(iv) as final without change.

The Department also received a 
general comment which recommended 
the final rule specifically indicate when 
the term “applications” refers to the 
applicant’s initial request for 
certification only, and when it refers to 
recertification. For food stamp purposes, 
the Department does not differentiate 
between certification and recertification. 
In both situations, a household must 
complete and submit a food stamp 
application form, provide verification of 
information and participate in an
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interview with an eligibility worker. 
Therefore, the term “applications” in 
the interim rule and in this final rule 
refers to both initial certification and 

; subsequent recertifications. The 
Department is, however, considering 
differentiating between initial 
certification and subsequent 
recertification. The Department is 
currently developing a proposed rule to 

: consider means to simplify program 
requirements, including simplifying 
recertification procedures. In that rule, 
the Department may propose 
introducing differences in processing 
initial applications for certification and 

| applications for recertification.
Joint Processing o f A pplications—7 CFR 
273.2(j)

Section 352 of Public Law 100-435 
reinstated joint application practices 
that were previously required under the 
Food Stamp Act of 1977, as originally 
enacted, but subsequently were made 
optional by the Omnibus Budget 
Reconciliation Act of 1982 (Pub. L. 97 - 
253, 96 Stat. 763, Sept. 8,1982). 
Accordingly, the interim rule, published 
June 7,1989, amended 7 CFR 273.2 (j) 
and (j)(l)(i) to require State agencies to 
join the application for food stamps 
with the application for public 
assistance (PA) and general assistance 
(GA) and to notify AFDC applicants of 
their right to file a joint application. The 
interim rule also amended 7 CFR 
273.2(j)(l) to add a new paragraph 
(j)(l)(v) which specified that households 
whose PA/GA eligibility was terminated 
shall not be required to file a new 
application, but shall have their food 
stamp eligibility and benefits 
determined by available information 
from the PA/GA casefile provided the 
information is sufficient for food stamp 
purposes. -

Comments on the mandate for joint 
processing of applications were nearly 
evenly split between opponents aad 
proponents. One commenter 
; recommended the final rule mandate 
development of a single, universal 
application for all needs-based 
assistance programs. Another 
[commenter focused on the issue of 
[whether the interim rule exceeded the 
¡legislative intent of section 352 by 
requiring a single “application” for both 
food stamps and AFDC when only a 
single “interview” is necessary. The 
commenter felt the interim rule should 
be amended to mandate only a joint 
interview for food stamp/AFDC 
applicants, not a joint application. 
Another commenter disagreed with the 
requirement to include the application 
for food stamps in the application for

GA benefits because GA is a State-run 
program.

In regard to the first comment 
recommending the development of a 
single, universal application, the 
Department has found that many State 
agencies have already developed 
“multi-program” forms, i.e., one form is 
used for food stamps, PA and GA, and 
medical assistance. The Department 
feels State agencies are in a better 
position to design application forms that 
enhance the administration of their 
benefit assistance programs. For this 
reason, the Department believes 
mandating a single, universal 
application form is unnecessary.

The Department disagrees with the 
premise of the second comment, which 
stated that the interim rule exceeded 
legislative intent by mandating a joint 
application for both food stamps and 
AFDC rather than just a joint interview. 
Section ll ( i)  of the Food Stamp Act (7 
U.S.C. 2020(i)), as amended by section 
352 of Public Law 100—435, requires 
that households in which all members 
are included in a federally aided public 
assistance grant (such as AFDC) have 
their application for food stamps 
contained in the pub fie assistance * 
application form. The Department 
believes the law is clear in requiring a 
joint application for food stamps and PA 
(as used here, PA is defined at 7 CFR 
271.2).

In regard to the third comment, 
legislation passed subsequent to Public 
Law 100-435 further defined the 
requirements regarding joint % 
applications for GA and food stamps. 
Section 1740 of the Leland Act modified 
the combined application form 
requirement in section ll(i)(3) of the 
Food Stamp Act to require a combined 
GA and food stamp application form 
only in States that have a single 
statewide GA application form. The 
Department implemented this provision 
in the December 4,1991, final rule (56 
FR 63597) which implemented the 
categorical eligibility and application 
provisions of the Leland Act.

A fourth commenter recommended 
that the Department withhold approval 
of joint applications which require 
clients to answer questions irrelevant to 
the Food Stamp Program if they are 
applying for food stamps only. The 
commenter felt that clients must be 
informed that answers to those 
questions are optional. The Department 
agrees that any joint application must be 
clear enough to afford applicants the 
option of answering only those 
questions relevant to the program or 
programs for which they are applying. 
The Department is amending die

regulatory language at 7 CFR 273.2(b)(3) 
to add this requirement.
A pplication Process—V erification—7 
CFR 273.2(f) and 273.21Q)

Section 311 of Public Law 100-435 
and the interim rule published June 7, 
1989, implemented five provisions 
pertaining to verification of application 
information supplied by the household. 
The interim provisions required that 
State agencies: (1 ) Provide all applicant 
households with a clear written 
statement explaining what the 
household must do to cooperate in 
obtaining verification and completing 
the application; (2) assist each applicant 
household in obtaining verification and 
completing the application process; (3) 
not require households to provide 
multiple sources of verification when 
the household has already provided 
verification which adequately supports 
statements on the application (although 
a State agency may require households 
to provide additional verification when 
the State agency determines that 
existing verification,is incomplete, 
inaccurate or inconsistent); (4) not deny 
an application solely because a person 
outside of the household (who is not a 
person outside of the household because 
of a specific disqualification action or 
ineligible status) fails to cooperate with 
the State agency’s processing of the 
application; and (5) process 
applications, if a household cooperates 
by providing information, by taking 
appropriate steps to verify information 
otherwise required to be verified under 
the Food Stamp Act.

One commenter felt that clarification 
is needed regarding whether a State 
agency must provide applicants with a 
general verification statement or a 
specific verification statement tailored 
to each applicant household (7 CFR 
273.2(c)(5)). The Department believes 
the preamble to the interim rule was 
quite clear in encouraging State agencies 
to develop a general statement that 
could be given to all applicant 
households, rather than a written 
statement which would need to be 
tailored to each applicant household.

While the interim rule provided - 
guidelines that must be used in 
developing the general verification 
notice, the Department wishes to 
promote greater conformity among State 
agency-designed notices to ensure that 
applicant households are consistently 
informed of the necessary documents 
needed for verification of information. 
Therefore, this final action amends 7 
CFR 273.2(c)(5) to add a requirement 
that the State agency, at a minimum, 
include in the general verification 
notice examples of the types of
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documents the household should 
provide and an explanation of the 
period of time the documents should 
cover.

Another commenter correctly pointed 
out that the preamble of the interim rule 
was incorrect in stating that current 
regulations require that social security 
numbers must be verified prior to 
certifying any applicant household for 
benefits. Current rules at § 273.2(f)(l)(v) 
state that the State agency shall not 
delay the certification for or issuance of 
benefits to an otherwise eligible 
household solely to verify the social 
security number (SSN) of a household 
member. •

The same commenter correctly 
identified an inconsistency in the 
interim regulation language at 7 CFR 
273.2(f)(8)(i)(A) with respect to the 
requirement for verification where the 
source of a household’s income has 
changed. The first sentence of that 
section correctly states that “the State 
agency shall verify a change in income 
or actual expenses if the source has 
changed or the amount has changed by 
more than $25.“ The final sentence 
inadvertently omits the requirement for 
verification anytime the source of 
income changes, even if the amount has 
changed by $25 or less. The same 
inconsistency exists at 7 CFR 
273.2(f)(8)(ii). This final action amends 
7 CFR 273.2(f)(8)(i)(A) and (ii) to correct 
the inconsistencies.

Another commenter criticized the 
interim rule’s interpretation of section 
311(D) of Public Law 100-435. Section 
311(D) provides that a State agency may 
not deny any application for 
participation solely because of the 
failure of a person outside of the 
household to cooperate with a request 
for providing verification. This 
provision would not apply when the 
person refusing to cooperate would 
otherwise be a household member but 
for the operation of any of the 
individual disqualification provisions of 
subsections (b), (d), (e), (f), and (g) of 
section 6 of the Food Stamp A ct These 
subsections require disqualification for 
any person intentionally making a false 
or misleading statement or committing 
any act which violates the Food Stamp 
Act (section 6(b)); any non-exempt 
person who is physically and mentally 
fit and is between the ages of 16 and 60 
who refuses to register to work (section 
6(d)); any person who is a student 
enrolled at least half-time in an 
institution of higher education (section 
6(e)); any person who is not a resident 
of the United States, and is not either a 
citizen or a lawful alien (section 6(f)); 
and any individual who receives SSI

benefits in a “cash-out” State (section 
6(g)).

When amending 7 CFR 273.2(d)(1) to 
incorporate the mandate of section 
311(D) of Public Law 100-435, the 
Department added two more categories 
to the list of persons outside the 
household who cause the denial of an 
application for participation if they fail 
to cooperate with a request for 
providing verification. These two new 
categories were: Individuals disqualified 
for failure to provide an SSN, and 
persons- who fail to attest to their 
citizenship or alien status.

The commenter who criticized this 
provision felt that the Department had 
exceeded its authority in excluding two 
new categories of non-household 
members from the third-party 
verification rule.

The commenters correctly point out 
that the Department has broadened the 
third party verification rule to include 
two additional categories of persons 
who will cause the denial of an 
application to participate if they failed 
to cooperate with a request to provide 
verification. This was done to make this 
provision consistent with other 
provisions in the regulations where 
ineligible or disqualified persons are, in 
effect, deemed by program regulations 
to be a household member for purposes 
of determining eligibility and benefit 
levels. FNS believes this is appropriate 
as it is consistent with the desire to 
simplify program requirements that was 
expressed by Congress in adopting the 
Hunger Prevention Act (See, e.g., Senate 
Report No. 100—397, p.25).

The interim rule also amended 
verification standards for households 
subject to monthly reporting and 
retrospective budgeting (MRRB) at 7 
CFR 273.21 (i) (1) and (3). Those 
provisions are not being finalized in this 
final rule, however, because they have 
been superseded by amendments made 
in the final rule on Monthly Reporting 
and Retrospective Budgeting 
Amendments and Mass Changes, 
published on December 4,1991, at 56 
FR 63597. Individuals with questions 
about verification standards for MRRB 
households should refer to this 
December 4,1991 final rule.
Demonstration Projects/Cash-Outs in 
Other Benefit Programs—7 CFR 
273.9(c)(l)  an d  273.10(d)(1)

In accordance with section 340 of 
Public Law 100-435, the interim rule 
amended 7 CFR 273.9(c)(1) to specify 
that in-kind or vendor payments which 
would normally be excluded as income 
but are converted in whole, or in part, 
to a direct cadi payment under the 
approval of a federally authorized

demonstration project shall continue to 
be excluded from income. These 
federally authorized demonstration 
projects include demonstration projects 
created by waiver of the provisions of 
Federal law.

However, conversion to direct cash 
payment does not change the non
deductibility of the expenses paid with 
these funds. Accordingly, in order to 
ensure that an excluded vendor 
payment which has been converted to a 
direct cash payment is not excluded 
twice (once as income and once as 
expenses) the interim rule amended 7 
CFR 273.10(d)(l)(i) to specify that an 
expense covered by an excluded vendor 
payment which has been converted to a 
direct cash payment under the approval 
of a federally authorized demonstration 
project remains non-deductible as a 
household expense.

The Department received no 
comments regarding these provisions of 
the interim rule. Therefore, this action 
adopts the interim provisions as final 
with no changes.
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Reporting R esponsibilities—7 CFR
273.12 and 273.21

Under section 323 of Public Law 100- 
435 and the interim rule, State agencies 
are required to provide a household, at 
the time of certification and 
recertification, with a statement 
describing the household’s reporting 
responsibilities. Moreover, State 
agencies must provide all households 
with a toll-free telephone number or a 
number where collect calls will be 
accepted in order for the household to 
reach an appropriate representative of 
the State agency. The interim rule 
amended 7 CFR 273.12(b)(1) to 
specifically require that the “change 
report” form include a statement 
describing the household’s reporting 
responsibilities. In addition, 7 CFR 
273.12(b)(1) was amended to specify 
that the “change report” form must 
contain the number of thè food stamp 
office and a toll-free number or a 
number where collect calls will be 
accepted. (Reporting requirements 
remained unchanged for households 
subject to MRRB provisions of 7 CFR 
273.21.)

The interim rule also amended the 
provisions relative to the Notice of 
Eligibility, the Notice of Denial, the 
Notice of Adverse Action, and the 
requirements for bilingual notices.'The 
regulations at 7 CFR 272.4(b)(3)(ii)(B), t 
CFR 273.10(g)(l)(i)(A), 7 CFR 
273.10(g)(l)(ii) and 7 CFR 273.13(a)(2), 
respectively, were amended to specify j 
that these notices must also include 
either a toll-free number or a number 
where collect calls will be accepted for
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households living outside the local 
calling area.

The Department received one 
comment on these provisions of the 
interim rule. The commenter pointed 
out that the legislative intent of the toll- 
free or collect telephone number was to 
increase households’ access to the State 
agency in order to obtain information or 
report changes. The commenter felt this 
statement of purpose should be 
incorporated into the rule itself to help 
guide State agencies’ implementation 
efforts.

The Department believes including a 
statement of purpose in 7 CFR 273.12(b) 
is unnecessary. Congress was clear that 
its intent in passing "the Hunger 
Prevention Act was to make it easier for 
eligible households to apply and obtain 
benefits (Senate Report No. 100—397, 
p.25). On its face, the implementation of 
this provision demonstrates its purpose 
without additional explanation. The 
interim provisions are adopted as final 
without change.
Special Provisions fo r  Farm  
Households—7 CFR 273.8, 273.11, and  
273.21

Pursuant to two provisions of Public 
Law 100-435, the interim rule amended 
Program regulations to extend eligibility 
to farm households which are in need 
of program assistance. Section 341 of 
Public Law 100-435 specified that self- 
employed farm households which are 
subject to MRRB have the option to 
annualize their self-employment income 
and expenses over a 12 -month period. 
This provision was implemented in the 
interim rule by amending 7 CFR 
273.21(f)(2)(i) and 273.11.

Section 342 of Public Law 100-435 
affected farm households which quit 
fanning. Accordingly, 7 CFR 273.8(e)(5) 
was amended by the interim rule to 
Specify that property essential to self- 
employment of a household member 
engaged in farming is excluded as a 
resource for one year from the date the 
household member terminates self- 
employment from farming. A 
Conforming amendment to 7 CFR 
273.8(h)(l)(i) specified that any licensed 
Vehicle which had been used over 50 
percent of the time in the self- 
employment of a household member 
engaged in farming continues to be 
excluded as a resource for one year from 
(he date the household member 
terminates his/her self-employment 
from farming.
j  The Department received only one 
gomment on the interim rule which 
Supported the one-year extension of the 
above exclusion. Therefore, this action 
adopts the interim provisions as final 
without change.

Im plem entation—7 CFR 272.1(g)

Under the interim rule, the provisions 
addressed in this final rule were 
retroactively implemented effective July 
1,1989. The Department received 
several comments complaining about 
the short implementation time for the 
interim rule. While we sympathize 
about the short dead time given to State 
agencies to implement the interim rule, 
the Department had no discretion in this 
matter and had to implement the time 
frames mandated by Public Law 100-  
435.

The provisions of this final action 
which adopt as final without change 
provisions of the interim rule or modify 
a provision of the interim rule for clarity 
only are retroactively effective to July 1 , 
1989. The clarifications do not represent 
any change in policy and, thus, do not 
require any special implementation 
efforts by State agencies.

The provisions of this final action 
which require the alteration of State 
procedures, are to be effective May 6, 
1994. State agencies must complete 
implementation efforts of new 
provisions no later than September 5, 
1994.

Any variance resulting from the 
implementation of the provisions of this 
amendment shall be excluded from 
quality control error analysis for 120 
days from the required implementation 
date in accordance with 7 CFR 
275.12(d)(2)(vii).
List of Subjects
7 CFR Part 271

Administrative practice and 
procedure, Food stamps, Grants 
programs-social programs. •
7 CFR Part 272

Alaska, Civil rights, Food stamps, 
Grant programs-social programs, 
Reporting and recordkeeping 
requirements.
7 CFR Part 273

Administrative practice and 
procedure, Aliens, Claims, Food stamps, 
Fraud, Grant programs-social programs, 
Penalties, Records, Reporting and 
recordkeeping requirements, Social 
security, Students.
7 CFR Part 277

Food stamps, Government 
procedures, Grant programs-social 
programs, Investigations, Records, 
Reporting and recordkeeping 
requirements.

Accordingly, 7 CFR parts 271, 272, 
273, and 277 are amended as follows:

1 . The authority citation of parts 271, 
272, 273, and 277 continues to read as 
follows:

Authority: 7 U.S.C. 2011-2032.

PART 271—GENERAL INFORMATION 
AND DEFINITIONS

§271.2 [Amended]
2. The amendment to 7 CFR 271.2, as 

published at 54 FR 24527, June 7,1989, 
which amended the definition of Elderly  
or D isabled M ember by adding a new 
paragraph (1 1 ) is adopted final with the 
following changes:

a. Paragraph (1 1 ) is amended by 
adding the words “a recipient o f ’ before 
the words “disability related medical 
assistance”, and before the words 
“disability-based State general 
assistance”. Paragraph (1 1 ) is also 
amended by removing the word “those” 
after the words “eligibility to receive”, 
and replacing it with the words “any of 
these”. Paragraph (1 1 ) is further 
amended by adding the words 
“established by the State agency” before 
the words “which are at least as 
stringent as those” Paragraph (1 1 ) is also 
amended by adding the words “(as set 
forth at 20 CFR part 416, subpart I, 
Determining Disability and Blindness as 
defined in Title XVI)” to the end of the 
paragraph.

§271.8 [Amended]
3. The amendment to 7 CFR 271.8, as 

published at 54 FR 24527, June 7,1989, 
to add an OMB Control Number for
§ 272.5, paragraph (c), is adopted final.

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES

4. The amendment to 7 CFR 272.1, as 
published at 54 FR 24527, June 7,1989, 
to add paragraph (g)(110 ) is adopted 
final.

5. In § 272.1, a new paragraph (g)(132) 
is added to read as follows:

§ 272.1 General terms and conditions.
* * * * *

(g) Im plem entation. * * *
(132) A m endm ent No. 316. The 

provisions of this final rule that amend 
7 CFR 273.2(b)(3), 273.2(c)(5),
273.2(f)(8) (i)(A) and (ii), and paragraph 
(1 1 ) of the “Elderly or disabled 
member” definition in 7 CFR 271.2 are 
effective as of May 6,1994. The State 
agency shall implement the provisions 
not later than September 5,1994 for all 
households newly applying for Program 
benefits on or after such implementation 
date. The current caseload shall be 
converted to these provisions at 
household request, at the time of 
recertification, or when the case is next 
reviewed, whichever occurs first, and
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the State agency must provide restored 
benefits back to the required 
implementation date. If for any reason a 
State agency fails to implement on the 
required implementation date, restored 
benefits shall be provided, if 
appropriate, back to the required 
implementation date or the date of 
application whichever is later. Any 
variances resulting from 
implementation of the provisions of this 
amendment shall be excluded from 
error analysis for 90 days from this 
required implementation date in 
accordance with 7 CFR 275.12(d)(2)(vii).

§ 272.2 [Amended]
6. The amendment to 7 CFR 272.2, as 

published at 54 FR 24527, June 7,1989, 
which added text to the seventh 
sentence of paragraph (a)(2), and a new 
paragraph (d)(l)(ix) is adopted final.

§ 272.4 [Amended]
7. The amendment to 7 CFR 272.4, as 

published at 54 FR 24527, June 7,1989, 
which amended paragraph (b)(3)(ii)(B), 
added a sentence to paragraph (d)(l)(i), 
redesignated paragraph (d)(2) as 
paragraph (d)(3), and added a new 
paragraph (d)(2) is adopted final.

§ 272.5 [Amended]
8. The amendment to 7 CFR 272.5, 

published at 54 FR 24527, to revise 
paragraph (c) in its entirety is adopted 
final.

PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS

9. The amendment to 7 CFR 273.2, 
published at 54 FR 24528, June 7,1989, 
which revised paragraph (b) in its 
entirety, redesignated paragraph (c)(5) 
as paragraph (c)(6) and added a new 
paragraph (c)(5), added two new 
sentences to the end of paragraph (d)(1 ), 
revised the fourth sentence of paragraph
(e) (2), added a new paragraph
(f) (l)(viii)(A)(6), revised paragraphs 
(f)(5)(i), (f)(8)(i)(A) and (f)(8)(ii) in their 
entirety, revised the first two sentences 
of paragraph (f)(8)(i)(C), amended the 
last sentence of paragraph (g)(2), revised 
the first sentence of paragraph
(h)(l)(i)(C), revised the first and last 
sentences of paragraph (j) introductory 
text, removed the first two sentences of 
paragraph (j)(l)(i) and added three new 
sentences in their place, and added a 
new paragraph (j)(l)(v) is adopted final 
with the following changes:

a. The second sentence of paragraph
(b)(3) is amended by removing the word 
“and” after the words “understandable 
to applicants” and replacing it with a 
comma, and adding after the phrase 
“easy to use” the words “, and, for 
multi-program applications, clear

enough to afford applicants the option 
of answering only those questions 
relevant to the program or programs for 
which they are applying”.

b. The last sentence in paragraph
(f) (8)(i)(A) is amended by removing the 
comma after the words “The State 
agency shall not verify income” and 
adding after that the words “if the 
source has not changed and if the 
amount is unchanged or has changed by 
$25 or less, unless the information is 
incomplete, inaccurate, inconsistent or 
outdated. The State agency shall also 
not verify”. Paragraph (f)(8)(ii) is 
amended by removing the comma after 
the words “the State agency shall not 
verify changes in income” and adding 
after that the words “if the source has 
not changed and if the amount has 
changed by $25 or less, unless the 
information is incomplete, inaccurate, 
inconsistent or outdated. The State 
agency shall also not verify”.

c. Paragraph (c)(5) is amended by 
adding one sentence to the end of the 
paragraph to read as follows:

§ 273.2 Application processing.
*  it k k k

(c) Filing an A pplication * * *
(5) * * * At a minimum, the notice 

shall contain examples of the types of 
documents the household should 
provide and explain the period of time 
the documents should cover.
Hr #  *  "k k

§ 273.8 [Amended]
10 . The amendment to 7 CFR 273.8, 

published at 54 FR 24529, June 7,1989, 
which amended paragraphs (e)(5) and 
(h)(l)(i) is adopted final.

§273.9 [Amended]
11. The amendment to 7 CFR 273.9, 

published at 54 FR 24529, June 7,1989, 
which added a new sentence to 
paragraph (c)(1 ) is adopted final.

§ 273.10 [Amended]
12. The amendment to 7 CFR 273.10, 

published at 54 FR 24529, June 7,1989, 
which added a new sentence to 
paragraph (d)(l)(i), amended the fourth 
sentence of paragraph (g)(l)(i)(A), and 
amended the first sentence of paragraph
(g) (l)(ii) is adopted final.

§ 273.11 [Amended]
13. The amendment to 7 CFR 273.11, 

published at 54 FR 24530, June 7,1989, 
which added a new paragraph (a)(l)(v) 
is adopted final.

§ 273.12 [Amended]
14. The amendment to 7 CFR 273.12, 

published at 54 FR 24530, June 7,1989, 
which amended paragraphs (b)(l)(ii) 
and (b)(l)(iii), and added new

paragraphs (b)(l)(iv) and (b)(l)(v) is 
adopted final.

§273.13 [Amended]
15. The amendment to 7 CFR 

273.13(a)(2), published at 54 FR 24530, 
June 7,1989, is adopted final.

§ 273.21 [Amended]
16. The amendment to 7 CFR 273.21 

published at 54 FR 24530, June 7,1989 
which revised the introductory text of 
paragraph (c) and paragraph (c)(5), 
added a new sentence to the end of 
paragraph (f)(2)(i), redesignated 
paragraph (h)(3)(iii) as paragraph (h)(4), 
amended newly redesignated paragraph
(h)(4), amended paragraph (j)(3)(iii)(B) is 
adopted final.

PART 277—PAYMENTS OF CERTAIN 
ADMINISTRATIVE COSTS OF STATE 
AGENCIES
§277.4 [Amended]

17. The amendment to 7 CFR 277.4, 
published at 54 FR 24531, June 7,1989, 
which added a new paragraph (f) is 
adopted final with the following 
changes:

a. Paragraph (f) is amended by 
removing the word "the” after die 
words “persons working with” and 
replacing it with the words “volunteer 
or nonprofit.”
Appendix A to Part 277—[Amended]

18. The amendment to Appendix A, 
published at 54 FR 24531, June 7,1989, 
which removed paragraph C.(14) is 
adopted final.

Dated: March 24 ,1994.
W illiam  E. Ludw ig,
A dministrator.
[FR Doc. 94—8063 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 3410-30-U

FEDERAL RESERVE SYSTEM
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12 CFR Part 268 
[Docket No. R-0797]

Rules Regarding Equal Opportunity
AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the 
Federal Reserve System (the Board) has 
revised and reissued its Rules Regarding 
Equal Opportunity (Rules) to conform 
those Rules as closely as possible to the 
Equal Employment Opportunity 
Commission’s (the Commission’s) 
complaint processing regulation for 
federal employers, “Federal Sector 
Equal Employment Opportunity”, 
which became effective October 1,1992.
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EFFECTIVE d a t e : May 6,1994.
for fu r t h e r  in f o r m a t io n  c o n t a c t :
Stephen L. Siciliano, Special Assistant 
to the General Counsel for 
Administrative Law (202/452-3920), or 
J. Mills Williams, Senior Attorney (202/ 
452-3701), Legal Division, Board of 
Governors of the Federal Reserve 

: System. For hearing impaired only, 
Telecommunication Device for the Deaf 
(TDD), Dorothea Thompson (202/452- 

: 3544), Board of Governors of the Federal 
Reserve System, 20th and C Streets 
NW., Washington, DC 20551. 
SUPPLEMENTARY INFORMATION: These 
Rules are hereby issued as a final rule. 
The Board issued these Rules as an 
interim rule, with request for public 
comments, on February 18,1993. This 
final rule deviates from the interim rule 
in only a few particulars, based upon 
recommendations received from the 
Commission and from interested 
members of the Board’s staff.

With regard to laws respecting 
discrimination in employment, the 
Board as a matter of policy has long 
recognized that it should afford to its 
employees, applicants for employment, 
and others the same substantive and 
procedural rights that are enjoyed by 
persons in their dealings with other 
government agencies. Pursuant to this 
policy, part 268 has been revised by the 
Board after the issuance by the 
Commission of its federal sector 
complaint processing regulations (29 
CFR part 1614) which became effective 
on October 1,1992. A new part 268 was 
issued by the Board as an interim rule 
effective February 18,1993; (58 FR 
9517, February 22,1993) and is now 
issued as a final rule with revisions 
following receipt and consideration of 
public comments.

Consistent with the Commission’s 
new regulations, this final rule 
addresses matters of the kind addressed 
by Title VII of the Civil Rights Act of 
1964, as amended (42 U.S.C. 2000e et 
seq.), the Rehabilitation Act, as 
amended (29 U.S.C. 791), the Age 
Discrimination in Employment Act, as 
amended (29 U.S.C. 621 et seq.) and the 
Equal Pay Act (29 U.S.C. 206(d)).
Subpart G (Prohibition Against 
Discrimination In Board Programs And 
Activities Because Of A Physical Or 
Mental Handicap) of the interim rule 
has also been revised consistent with 
recent revisions to section 504 of the 
Rehabilitation Act, as amended (29 
U.S.C. 794).
Summary of Comments

The Commission and one commenter 
recommended that the terms 
“handicap” and “handicapped” should

be replaced with “disability” or 
“disabled” throughout the Rules. The 
Rehabilitation Act Amendments of 1992 
substituted the term “disability” for the 
term “handicap” throughout the 
Rehabilitation Act (Section 102(f), Pub. 
L. 102-569). It is the Board’s intention 
to update the language of its Rules to 
conform to the 1992 amendment with 
whatever updates are made by the 
Commission. Although such revisions 
have not yet been incorporated in the 
Commission’s regulations (29 CFR part 
1614), in light of the Commission’s 
specific recommendations, the Board 
has substituted appropriate language 
throughout the Rules as set forth above.

One commenter took exception to the 
deletion of section 703 (Self evaluation) 
of the prior Rules, which was in effect 
prior to February 18,1993. Section 703 
had required the Board to evaluate its 
then current policies and practices, and 
to“ make necessary modifications, 
regarding the upgrade of its facilities to 
conform to the standards of Section 504 
of the Rehabilitation Act. The time 
limits stated in section 703 have passed. 
The Board has conducted the required 
survey of its facilities, and the Board has 
been implementing appropriate 
modifications to its facilities. Therefore, 
the Board believes that section 703 has 
become moot. The Board believes that 
this is a technical deletion that does not 
affect the Board’s strong and continuing 
commitment to equal opportunity and 
equal access for individuals with a 
disability.

The Commission suggested merging 
§ 268.102(u) into § 268.102(t) of the 
Rules, so that both paragraphs relate to 
sections 501 and 504 of the 
Rehabilitation Act. The Board has 
adopted this suggestion. The 
Commission also suggested that the 
Board amend the definition of 
“individual with a disability” to 
exclude from the definition alcoholics 
and individuals with current infectious 
diseases. With the assistance of the 
Commission’s staff, the Board has 
inserted language in § 268.303 which 
provides that alcoholics will be held to 
the same performance and conduct 
standards that all other Board 
employees must satisfy, following the 
Commission’s regulations regarding 
holding alcoholics to the same 
performance and conduct standards to 
which an employer holds its other 
employees. 29 CFR 1630.16(b). In 
addition, language has been inserted to 
prevent persons with infectious diseases 
from working in the Board’s food 
handling area, following the 
Commission’s regulations regarding 
infectious and communicable diseases

for food handling jobs. 29 CFR 
1630.16(e).

The Commission suggested that 
adoption of part 268 by the Board is 
unnecessary in light of the 
Commission’s Government-wide 
complaint processing procedures. 29 
CFR part 1614. The Board believes, 
however, based on specific provisions of 
the Federal Reserve Act and established 
precedent, that adoption of part 268 is 
necessary to authorize and insure the 
Board’s compliance with the important 
national policies set forth in the Equal 
Employment Opportunity Act and the 
other laws cited above. The Board will 
continue to work closely with the 
Commission to insure effective 
implementation of these Rules 
consistent with those laws and the 
policies of the Commission.

Finally, one commenter expressed a 
concern regarding the organizational 
placement and reporting relationship of 
the EEO Programs Officer. Citing the 
Commission’s Federal Sector Equal 
Employment Opportunity regulations 
(29 CFR 1614.102(b)(3)), the commenter 
proposed that the EEO Programs Officer 
report to the Chairman of the Board of 
Governors. The Commission addressed 
this matter in the preamble to its j
regulations and stated “Moreover,
§ 1614.607 permits (the agency head] to 
delegate that authority. Ultimate 
responsibility would remain, though, 
with the higher official.” 57 FR 12642, !
April 10,1992. The Board believes that 
the EEO Programs Officer’s reporting 
relationship is appropriate and is 
consistent with the Commission’s 
approach. In this connection, the 
Board’s Rule provides that the EEO 
Programs Officer, who reports to the 
Staff Director for Management and 
whose title has been changed to “EEO 
Programs Director” as reflected in this 
Final Rule, may “advise and consult 
with the Chairman of the Board of 
Governors* * * ” § 268.103(c)(2).
Other Revisions to Interim Rule

Additional, minor modifications have 
been made in the final rule based on 
comments received from Board staff. 
These modifications are not substantive:

(1 ) The third sentence in
§ 268.103(c)(ll) has been re-written to 
reflect actual practice concerning the 
EEO Programs Director’s contracting 
authority;

(2) A new paragraph (d) has been 
added to § 268.202 stating that section 
501 of the Rehabilitation Act is covered 
by these Rules, which caused 
paragraphs (d) and (e) to be renumbered 
as paragraphs (e) and (f);

(3) Sections 268.202(e)(13),
268.205(c), 268 204(b) and 268.604(b)
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were modified to clarify existing 
language in the interim rule;

(4) Section 268.204(f) was modified to 
make it clear that the Board will 
develop and use alternative dispute 
resolution procedures;

(5) Section 268.206(a)(7) was 
modified to provide that the Staff 
Director for Management or the General 
Counsel, or their designees, should 
consult with the EEO Programs Director 
before issuing the certification as 
provided for in subparagraph (7);

(6) Because of the strict time limits 
governing the issuance of a final 
decision, §§ 268.209(a) and 268.709(k) 
have been modified to provide that the 
Governors will have only 3 business 
days (formerly 7 calendar days) to ask 
that a matter be brought to the full 
Board for final decision rather than he 
resolved by the Board's delegee; and

(7) Section 268.304(b)(3) was 
modified so that it now provides that 
the Board will prefer only U.S. citizens 
over equally qualified noncitizens in 
hiring. This was done to insure 
compliance with the Immigration 
Reform and Control Act, as amended.

These rules are hereby issued as the 
Board’s final rule and this final rule 
shall be made effective 30 days from 
publication. 5 U.S.C. 553(d)(3).
List o f Subjects in 12  C FR  P a rt 2 68

Administrative practice and 
procedure, Age, Americans with/ 
disabilities, Civil rights, Equal 
employment opportunity, Federal 
buildings and facilities, Federal Reserve 
System, Government employees, 
Religious discrimination, Sex 
discrimination, Wages.

For the"reasons set out in the 
preamble, chapter II of the Code of 
Federal Regulations is amended by 
revising 12  CFR part 268 to read as 
follows: .

PART 268— RULES REGARDING 
EQUAL OPPORTUNITY

Subpart A—General Provisions and 
Administration
Sec.
268.101 Authority, purpose and scope.
268.102 Definitions.
268.103 Equal employment designations.

Subpart B—Board Program To Promote 
Equal Opportunity
268.201 General policy for equal 

opportunity.
268.202 Board program for equal 

employment opportunity.
268.203. Complaints of discrimination 

covered under this part.
268.204 Pre-complaint processing.
268.205 Individual complaints.
268.206 Dismissals of complaints.

268.207 Investigation of complaints.
268.208 Hearings.
268.209 Final decisions.

Subpart C—Provisions Applicable to 
Particular Complaints
268.301 Age Discrimination in Employment 

Act.
268.302 Equal Pay Act.
268.303 Rehabilitation Act.
268.304 Employment of noncitizens.
268.305 Class complaints.

Subpart D—Review by the Equal 
Employment Opportunity Commission
268.401 Review by the Equal Employment 

Opportunity Commission.
268.402 Time limits for review by the Equal 

Employment Opportunity Commission.
268.403 How to seek review.
268.404 Procedure on review.
268.405 Decisions on review.
268.406 Reconsideration.

Subpart E—Remedies, Enforcement and 
Civil Actions
268.501 Remedies and relief.
268.502 Compliance with EEOC decisions.
268.503 Enforcement of EEOC decisions.
268.504 Compliance with settlement 

agreements and final decisions.
268.505 Civil action: Title VII, Age 

Discrimination in Employment Act and 
Rehabilitation Act.

268.506 Civil action: Equal Pay Act.
268.507 Effect of filing a civil action,

Subpart F—Matters of General Applicability
268.601 EEO group statistics.
268.602 Reports to the Equal Employment 

Opportunity Commission.
268.603 Voluntary settlement attempts.
268.604 Filing and computation of time.
268.605 Representation and official time.
268.606 Joint processing and consolidation 

of complaints.

Subpart G—Prohibition Against 
Discrimination in Board Programs and 
Activities Because of a Physical or Mental 
Disability
268.701 Purpose and application.
268.702 Notice. <
268.703 Prohibition against discrimination.
268.704 Employment.
268.705 Program accessibility: 

Discrimination prohibited.
268.706 Program accessibility: Existing 

facilities.
268.707 Program accessibility: New 

construction and alterations.
268.708 Communications.
268.709 Compliance procedures.

Authority: 12 U.S.C. 244 and 248(i), (k) 
and (1).

Subpart A—General Provisions and 
Administration

§ 268.101 Authority, purpose and scope.
(a) Authority. The regulations in this 

part (12  CFR part 268) are issued by the 
Board of Governors of the Federal 
Reserve System under the authority of 
sections 10(4) and ll(i), (k) and (1) of the

Federal Reserve Act (partially codified 
in 12  U.S.C. 244 and 248(i), (k) and (1)).

(b) Purpose and scope. This part sets 
forth the Board’s policy, program and 
procedures for providing equal 
opportunity to Board employees and 
applicants for employment without 
regard to race, color, religion, sex, 
national origin, age, or physical or 
mental disability. It also sets forth the 
Board’s policy, program and procedures 
for prohibiting discrimination on the 
basis of physical or mental disability in 
programs and activities conducted by 
the Board. It also specifies the 
circumstances under which the Board 
will hire or decline to hire persons who 
are not citizens of the United States, 
consistent with the Board’s operational 
needs, the requirements and 
prohibitions of the Immigration Reform 
and Control Act of 1986, as amended, 
and other applicable law.

§268.102 Definitions.
The definitions contained in this 

section shall have the following 
meanings throughout this part unless 
otherwise stated.

(a) ADEA means the Age 
Discrimination In Employment Act (29 
U.S.C. 621 et seq.).

(b) Agent o f the class means a class 
member who acts for the class during 
the processing of the class complaint 
under § 268.305 of this part.

(c) Agreem ent o f resolution  means the 
agreement referred to in § 268.305(f)(3) 
of this part.

(d) Auxiliary aids as used in subpart 
G of this part means services or devices 
that enable persons with impaired 
sensory, manual, or speaking skills to 
have an equal opportunity to participate 
in, and enjoy the benefits of, programs 
or activities conducted by the Board.
For example, auxiliary aids useful for 
persons with impaired vision include 
readers, Braille materials, audio 
recordings, telecommunication devices 
and other similar services and devices. 
Auxiliary aids useful for persons with 
impaired hearing include telephone 
handset amplifiers, telephones 
compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, note 
takers, written materials, and other 
similar services and devices.

(e) Board means the Board of 
Governors of the Federal Reserve 
System.

(f) Class as used in § 268.305 of this 
part means, a group of Board employees, 
former employees or applicants for 
employment who allegedly have been or 
are being adversely affected by a 
personnel policy or practice of the 
Board that discriminates against the
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group on the basis of their race, color, 
religion, sex, national origin, age or 
disability.

(g) Class com plaint means a written 
¡complaint of discrimination filed on 
behalf of a class by the agent of the class 
alleging that:
; (1 ) The class is so numerous that a 

■consolidated complaint of the members 
of the class isftmpractical;
; (2) There are questions of fact 
[common to the class;

(3) The claims of the agent of the class 
are typical of the claims of the class; and 
| (4) The agent of the class, or, if 
[represented, the representative, will 
[fairly and adequately protect the 
interests of the class.

(h) Commission means the Equal 
[Employment Opportunity Commission.

(i) Com plainant means an aggrieved 
person who files an individual 
[complaint pursuant to § 268.205 of this 
[part, except that com plainant shall 
[mean a complainant, agent of the class 
¡or individual class claimant for 
purposes of §§ 268.209, 268.402 through 
268.406 and subparts E and F of this 
part.

(j) Com plete com plaint as used in 
subpart G of this part means a written 
statement that contains the 
complainant’s name and address and 
describes the Board’s alleged 
discriminatory actions in sufficient 
detail to inform the Board of the nature 
and date of the alleged violation. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf of 
classes or third parties shall describe or 
identify (by name, if possible) the 
alleged victims of discrimination.

(k) EEOC decision  means the written 
decision issued by the Commission’s 
Office of Federal Operations as 
described in § 268.405 of this part.

(l) Facility m eans all or any portion of 
buildings, structures, equipment, roads, 
walks, parking lots, rolling stock or 
other conveyances, or other real or 
personal property.

(m) Final decision  means the Board’s 
decision described in § 268.209 of this 
part.

(n) Has a record o f such an 
impairment means has a history of, or

j has been classified (or misclassified) as 
having, a physical or mental impairment 
that substantially limits one or more 
major life activities.

(o) Individual with a disability m eans 
I a person who:

(1 ) Has a physical or mental
; impairment which substantially limits 
I one or more of such person’s major life 
! activities;

(2) Has a record of such an 
impairment; or

(3) Is regarded as having such an 
impairment; and

(4) Shall not include an individual, a 
Board employee or applicant for 
employment, impaired while under the 
influence of illegal drugs, an individual 
disabled by alcoholism, or an individual 
with an infectious or communicable 
disease, as further defined in
§ 268.303(g) of this part.

(p) Investigator means an investigative 
officer or complaint examiner selected 
or appointed pursuant to
§§ 268.103(c)(ll) and 268.305(e)(3) of 
this part.

(q) Is regarded as having an 
im pairm ent means:

(1 ) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 
by the Board as constituting such a 
limitation;

(2) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or

(3) Has none of the impairments 
defined in § 268.102(s) of this part, but 
is treated by the Board as having such 
an impairment.

(r) M ajor life  activities means 
functions, such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning and working.

(s) Physical or m ental im pairm ent 
means:

(1 ) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological, musculoskeletal, special 
sense organs, respiratory (including 
speech organs), cardiovascular, 
reproductive, digestive, genitourinary, 
hemic and lymphatic, skin, and 
endocrine; or

(2) Any mental or psychological 
disorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities.

(t) Q ualified individual with a 
disability m eans:

(1 ) With respect to a Board program 
or activity under which a person is 
required to perform services or to 
achieve a level of accomplishment, an 
individual with a disability who meets 
the essential eligibility requirements 
and who can achieve the purpose of the 
program or activity without 
modifications in the program or activity 
that the Board can determine on the 
basis of a written record would result in 
a fundamental alteration in its nature;

(2) With respect to any other program 
or activity, an individual with a

disability who meets the essential 
eligibility requirements for participation 
in, or receipt of benefits from, that 
program or activity; or

(з) With respect to employment, an 
individual with a disability who, with 
or without reasonable accommodation, 
can perform the essential functions of 
the position in question without 
endangering the health and safety of the 
individual or others, and who meets the 
experience or education requirements 
(which may include passing a written 
test) of the position in question.

(и) Title VII means Title VII of the 
Civil Rights Act (42 U.S.C. 2000e et 
seq.).

§ 268.103 Equal employment designations.
(a) Adm inistrative Governor. The 

Administrative Governor, a member of 
the Board of Governors designated by 
the Chairman of the Board, is charged 
with overseeing the internal affairs of 
the Board and is empowered to make 
decisions and determinations on behalf 
of the Board when authority to do so is 
delegated to him or her.

(1 ) The Administrative Governor is 
hereby delegated the authority to make 
determinations adjudicating complaints 
of discrimination pursuant to
§§ 268.206, 268.209, 268.305(i) and
268.709 of this part, unless a member of 
the Board of Governors has requested 
that the Board of Governors make the 
decision on the complaint pursuant to 
§§ 268.209(a) or 268.709(k) of this part, 
settlements pursuant to § 268.305(f) of 
this part and determinations regarding 
attorney fees pursuant to § 268.501(e) of 
this part. The Administrative Governor 
is further delegated the authority to 
order such corrective measures, 
including such remedial actions as may 
be required by subpart E of this part, as 
he or she may consider necessary, 
including such disciplinary action as is 
warranted by the circumstances when 
an employee has been found to have 
engaged in a discriminatory practice.

(2) The Administrative Governor may 
delegate to any officer or employee of 
the Board any of his or her duties or 
functions under this part.

(3) The Administrative Governor may 
refer to the Board of Governors for 
determination or decision any 
complaint of discrimination that the 
Administrative Governor would 
otherwise decide pursuant to 
§§268.206, 268.209, 268.305(i) and
268.709 of this part, settlements 
pursuant to § 268.305(f) of this part and 
determinations regarding attorney fees 
pursuant to § 268.501(e) of this part, and 
may make changes in programs and 
procedures designed to eliminate 
discriminatory practices or to improve
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the Board’s programs under this part, 
and may make any recommendation for 
remedial or disciplinary action with 
respect to managerial or supervisory 
employees who have failed in their 
responsibilities, or employees who have 
been found to have engaged in 
discriminatory practices, or with regard 
to any other matter which the 
Administrative Governor believes merits 
the attention of the Board of Governors.

(b) S taff D irector fo r  M anagement.
The Staff Director for Management shall 
perform the following functions under 
this part:

(1 J When so authorized by the 
Administrative Governor, the Staff 
Director for Management shall make any 
determinations on complaints of 
discrimination that would otherwise be 
made by the Administrative Governor 
under §§ 268.206, 268.209, 268.305(i) 
and 268.709 of this part, settlement 
pursuant to § 268.305(f) of this part and 
determinations regarding attorney fees 
pursuant to § 268.501(e) of this part. The 
Staff Director for Management shall 
order such corrective measures, 
including such remedial actions as may 
be required by subpart E of this part as 
he or she may consider necessary', and 
including the recommendation for such 
disciplinary action as is warranted by 
the circumstances when an employee is 
found to have engaged in a 
discriminatory practice.

(2) The Stan Director for Management 
shall review the record on any 
complaint under this part before a 
determination is made by the Board of 
Governors or the Administrative 
Governor on the complaint and make 
such recommendations as to the 
determination as he or she considers 
desirable, including any 
recommendation for such disciplinary 
action as is warranted by the 
circumstances when an employee is 
found to have engaged in a 
discriminatory practice.

(3) When authorized by the 
Administrative Governor, the Staff 
Director for Management may make 
changes in programs and procedures 
designed to eliminate discriminatory 
practices and improve the Board’s 
program for equal employment 
opportunity.

(c) EEO Programs Director. The EEO 
Programs Director is appointed by the 
Board of Governors and shall perform 
the following functions under this part:

(1 ) Administer the Board’s equal 
employment opportunity program and 
advise the Board, the Administrative 
Governor and the Staff Director for 
Management with respect to the 
preparation of equal employment 
opportunity plans, goals, objectives,

procedures, regulations, reports, and 
other matters pertaining to the Board’s 
program established under § 268.202 of 
this part;

(2) Advise and consult with the 
Chairman of the Board of Governors, 
when necessary, on any matter 
pertaining to the Board’s equal 
employment opportunity program and 
its administration;

(3) Evaluate from time to time the 
sufficiency of the Board’s total program 
for equal employment opportunity and 
report to the Board of Governors, the 
Administrative Governor and the Staff 
Director for Management, with 
recommendations as to any 
improvement or correction needed, 
including remedial, or disciplinary 
action with respect to managerial, 
supervisory or other employees who 
have failed in their responsibilities;

(4) Recommend to the Staff Director 
for Management and the Administrative 
Governor changes in programs and 
procedures designed to eliminate 
discriminatory practices and improve 
the Board’s program for equal 
employment opportunity;

(5) Appoint a Federal Women’s 
Program Manager, a Hispanic Program 
Coordinator, a Disabled Persons 
Program Coordinator, and such EEO 
Counselor(s) as may be necessary to 
assist the EEO Programs Director in 
carrying out the functions described in 
this part. The EEO Programs Director 
shall ensure such managers, 
coordinators and counselor(s) shall 
receive full and proper training to 
implement their duties and 
responsibilities under this part;

(6) Publicize to Board employees and 
applicants for employment and post at 
all times on official Board bulletin 
boards:

(i) The names, business telephone 
numbers, business addresses and the 
equal employment opportunity 
responsibilities of the Staff Director for 
Management, the EEO Programs 
Director, the Federal Women’s Program 
Manager, the Hispanic Program 
Coordinator, and the Disabled Persons 
Program Coordinator;

(ii) The names, business telephone 
numbers, business addresses of EEO 
Counselors, the segments of the Board 
for which they are responsible, the 
availability of EEO Counselors to 
counsel an employee or applicant for 
employment who believes that he or she 
has been discriminated against because 
or race, color, religion, sex, national 
origin, age, or physical or mental 
disability, and the requirement that an 
employee or applicant for employment 
must consult an EEO Counselor as

provided by §§ 268.204 and 268.305(a) 
of this part; and

(iii) The time limits for contacting 
EEO Counselors;

(7) Provide to each employee annually 
(and the Division of Human Resource 
Management shall provide to each 
applicant for employment) a copy of a 
notice summarizing the general 
purposes of this part and specifying 
where copies of this part can be 
obtained. The EEO Programs Director 
shall ensure that copies of the summary 
of this part are posted in permanent 
locations in all Board facilities. The EEO 
Programs Director shall, on the request 
of any employee or applicant for 
employment provide that employee or 
applicant for employment with a copy 
of this part;

(8) Provide for counseling of 
aggrieved individuals and for the receipt 
and processing of individual and class 
complaints of discrimination;

(9) Provide for the receipt and 
investigation of individual complaints 
of discrimination, subject to §§268.204 
through 268.209 of this part, and 
provide for the acceptance and 
processing and/or dismissal of class 
action complaints in accordance with 
§ 268.305 of this part;

(10 ) Act as the Board’s designee under 
§ 268.305(c) of this part;

(1 1 ) Appoint any investigators as 
necessary to administer this part. The 
EEO Programs Director is authorized to 
request the loan or assignment of any 
investigators or administrative judges 
from any agency as necessary to 
administer this part. The EEO Programs 
Director shall obtain the concurrence of 
the Staff Director for Management for all 
appointments of and reimbursements to 
investigators, whether from the private 
sector or otherwise, which exceeds the 
EEO Programs Director’s procurement 
authority;

(12 ) Assure that individual 
complaints are fairly and thoroughly 
investigated and that final decisions of 
the Board are issued in a timely manner 
in accordance with this part;

(13) Dismiss a complaint, or a portion 
of a complaint, pursuant to §§ 268.206 
and 268.305(c) of this part;

(14) Suspend the complaint process 
when appropriate for any matter that is 
before the Merit Systems Protection 
Board for a determination; and

(15) Make recommendations based 
upon investigative reports, hearings and 
EEOC decisions which require the 
Board’s final decision pursuant to
§ 268.209 of this part.

(d) EEO Counselors. The EEO 
Counselor(s) are appointed by the EEO 
Programs Director. EEO Counselors
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shall carry out the functions set forth in 
§ 268.204 of this part.

(e) Federal W omen’s Program  
Manager. The EEO Programs Director 
shall appoint a Federal Women’s 
Program Manager. The Federal Women’s 
Program Manager shall perform the 
[following functions: Advise the Board of 
Governors, the Administrative 
¡Governor, the Staff Director for 
¡Management and the EEO Programs 
¡Director on matters affecting, and 
administer the Board’s program with 
respect to, the employment and 
advancement of women.
\ (f) H ispanic Program Coordinator.
The EEO Programs Director shall 
appoint a Hispanic Program 
Coordinator. The Hispanic Program 
Coordinator shall perform the following 
functions: Advise the Board of 
Governors, the Administrative 
Governor, the Staff Director for 
Management and the EEO Programs 
Director on matters affecting, and 
administer the Board’s program with 
respect to, the employment and 
advancement of Hispanics.

(g) D isabled Persons Program  
[Coordinator. The EEO Programs 
Director shall appoint a Disabled 
Persons Program Coordinator. The 
Disabled Persons Program Coordinator 
shall perform the following functions: 
Advise the Board of Governors, the 
Administrative Governor, the Staff 
Director for Management and the EEO 
Programs Director on matters affecting, 
and administer the Board’s program 
with respect to, the employment and 
advancement of individuals with a 
disability.

Subpart B— Board Program to Promote 
Equal Opportunity

§ 268.201 General policy for equal 
opportunity.

(a) It is the policy of the Board to 
provide equal opportunity in 
employment for all persons, to prohibit 
discrimination in employment because 
[of race, color, religion, sex, national 
origin, age or disability, and to promote 
[the full realization of equal opportunity 
[in employment through a continuing 
affirmative program.
I (b) It is also the policy of the Board 
[to insure equal opportunity for 
[individuals with a disability in Board 
programs and activities consistent with 
[section 504 of the Rehabilitation Act (29 
[U.S.C. 794) and to provide equal 
[opportunity for all persons in 
accordance with the Immigration 
Reform and Control Act of 1986, as 
amended (8 U.S.C. 1324a).
| (c) No person shall be subject to 
retaliation for opposing any practice

prohibited by this part, or for 
participating in any stage of 
administrative or judicial proceedings 
under this part. The practices prohibited 
by this part include those made 
unlawful by Title VII, the ADEA, the 
Equal Pay Act (29 U.S.C, 206(d)) and the 
Rehabilitation Act (29 U.S.C. 791).

§ 268.202 Board program for equal 
employment opportunity.

(a) The Board, on the basis of a 
person’s race, color, religion, sex or 
national origin, shall not:

(1 ) Fail or refuse to hire or discharge 
any person, or otherwise discriminate 
against any person with respect to his or 
her compensation, terms, conditions or 
privileges of employment; or

(2) Limit, segregate, or classify its 
employees or applicants for 
employment in any way which would 
deprive or tend to deprive any person of 
employment opportunities or otherwise 
adversely affect the person’s status as an 
employee.

(b) (1 ) The Board, on the basis of a 
person’s age, shall not:

(1) Fail or refuse to hire or discharge 
any person or otherwise discriminate 
Against any person with respect to his or 
her compensation, terms, conditions or 
privileges of employment;

(ii) Limit, segregate or classify its 
employees or applicants for 
employment in any way which would 
deprive or tend to deprive any person of 
employment opportunities or otherwise 
adversely affect the person’s status as an 
employee or applicant for employment;

(iii) Reduce the wage rate of any 
employee in order to comply with 
paragraph (b) of this section;

(iv) Discriminate against any 
employee or applicant for employment 
because such employee or applicant for 
employment has opposed any practice 
forbidden under paragraph (b) of this 
section, or because such employee or 
applicant for employment has made a 
charge, testified, assisted or participated 
in any manner in any investigation, 
proceeding or litigation involving 
paragraph (b) of this section or the 
ADEA; or

(v) Print or publish, or cause to be 
printed or published, any notice or 
advertisement relating to employment 
by the Board indicating any preference, 
limitation, specification or 
discrimination.

(2) An aggrieved person filing a
complaint of discrimination on the basis 
of age under this subpart B or § 268.305 
of this part must have been at least 40 
years of age at the time the alleged 
discrimination occurred. •

(c) The Board shall not discriminate 
among employees on the basis of sex by

paying wages to employees at a rate less 
than the rate at which it pays wages to 
employees of the opposite sex for equal 
work on jobs the performance of which 
require equal skill, effort and 
responsibility, and which are performed 
under similar conditions, except where 
such payment is made pursuant to:

(1 ) A seniority system;
(2) A merit system;
(3) A system which measures earnings 

by quantity or,quality or production; or
(4) A differential based on any factor 

other than sex or otherwise not 
prohibited by this part.

(d) The Board shall not discriminate 
against qualified individuals with a 
disability who are physically or 
mentally disabled. The Board’s program 
regarding individuals with a disability 
in employment is fully described in 
§268.303 of this part.

(e) The Board has established, 
maintains and carries out a continuing 
affirmative program designed to 
promote equal opportunity and to 
identify and eliminate discriminatory 
practices and policies. In support of its 
program, the Board:

(1 ) Provides sufficient resources to 
administer its equal opportunity 
program to ensure efficient and 
successful operation;

(2) Provides for the prompt, fair and 
impartial processing of complaints in 
accordance with this part, and 
consistent with guidance proffered by 
the Commission;

(3) Conducts a continuing campaign 
to eradicate every form of prejudice or 
discrimination from the Board’s 
personnel policies, practices and 
working conditions;

(4) Communicates the Board’s equal
employment opportunity policy and 
program, and its employment needs to 
all sources of job candidates without 
regard to race, color, religion, sex, 
national origin, age, or physical or 
mental disability, and solicits their 
recruitment assistance on a continuing 
basis; ■

(5) Reviews, evaluates and controls 
managerial and supervisory 
performance in such a manner as to 
insure a continuing affirmative 
application and vigorous enforcement of 
the policy of equal employment 
opportunity, and provides orientation, 
training and advice to managers and 
supervisors to assure their 
understanding and implementation of 
the Board’s equal employment 
opportunity policy and program;

(6) Takes appropriate disciplinary 
action against employees who engage in 
discriminatory practices;

(7) Makes reasonable accommodation 
to the religious needs of employees and
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applicants for employment when those 
accommodations can be made without 
undue hardship on the operations of the 
Board;

(8) Makes reasonable accommodation 
to the known physical or mental 
limitations of qualified applicants and 
employees with disabilities unless the 
accommodation would impose an 
undue hardship on the operations of the 
Board;

(9) Reassigns, in accordance with 
§ 268.303(f) of this part, 
nonprobationary employées who 
develop physical or mental limitations 
that prevent them from performing the 
essential Functions of their positions 
even with reasonable accommodation;

(10) Provides recognition to 
employees, supervisors, managers and 
units demonstrating superior

, accomplishment in equal employment 
opportunity;

(11) Has established a system for 
periodically evaluating the effectiveness 
of the Board’s overall equal employment 
opportunity effort;

(12) Provides the maximum feasible 
opportunity to employees to enhance 
their skills through on-the-job training, 
work-study programs and other training 
measures so that they may perform at 
their highest potential and advance in 
accordance with their abilities;

(13) Informs its employees and 
applicants for employment of the 
Board’s affirmative equal opportunity 
policy and program, and enlists the 
cooperation of Board employees and 
other proper persons; and

(14) Participates at the community 
level with other employers, with 
schools and universities and with other 
public and private groups in cooperative 
action to improve employment 
opportunities and community 
conditions that affect employability.

(f) In order to implement its program, 
the Board:

(1) Develops the plans, procedures 
and regulations necessary to carry out 
its program;

(2) Appraises its human resources 
management operations at regular 
intervals to assure their conformity with 
the Board’s program and this part, 
consistent with guidance proffered by 
the Commission;

(3) Assigns equal employment 
opportunity responsibilities as 
appropriate to the Administrative 
Governor and the Staff Director for 
Management, and designates an EEO 
Programs Director, EEO Counselors, a

- Federal Women’s Program Manager, a 
Hispanic Program Coordinator and a 
Disabled Persons Program Coordinator, 
and clerical and administrative support,

to carry out the functions of this part in 
all divisions and offices at the Board;

(4) Makes written materials available 
to all employees and applicants for 
employment informing them of the 
variety of equal employment 
opportunity programs, and 
administrative and judicial remedial 
procedures available to them, and 
prominently posts such written 
materials in its human resource 
management and EEO offices, and 
throughout the workplace;

(5) Ensures that full cooperation is 
provided by all Board employees to EEO 
Counselors, Board equal employment 
opportunity personnel and to 
investigators in the processing and 
resolution of pre-complaint matters and 
complaints filed with the Board, and 
that cooperation is provided to the 
Commission in connection with review 
of Board decisions, including granting 
the Commission routine access to 
relevant records of the Board as 
appropriate and consistent with 
applicable law, regulations and policies 
of the Board; and

(6) Publicizes to all employees and 
posts at aH times the names, business 
telephone numbers and business 
addresses of the EEO Counselors, a 
notice of the time limits and necessity 
of contacting an EEO Counselor before 
filing a complaint, and the telephone 
numbers and addresses of the Staff 
Director for Management, EEO Programs 
Director, Federal Women’s Program 
Manager, Hispanic Program Coordinator 
and Disabled Persons Program 
Coordinator.
§ 268.203 Complaints of discrimination 
covered under this part

(a) Individual and class complaints of 
employment discrimination and 
retaliation prohibited by § 268.202(a) 
(discrimination on the basis of race, 
color, religion, sex and national origin),
§ 268.202(b) (discrimination on the basis 
of age when the aggrieved person is at 
least 40 years of age), § 268.303(a) 
(discrimination on the basis of a 
disability), or § 268.202(c) (sex-based 
wage discrimination) of this part shall 
be processed in accordance with this 
part Complaints alleging retaliation 
prohibited under this part are 
considered to be complaints of 
discrimination for purposes of this part.

(b) Except as set forth in § 268.304 
and in subpart G of this part, this part 
applies to all Board employees and 
applicants for employment at the Board, 
and to all Board personnel policies or 
practices affecting Board employees or 
applicants for employment at the Board.

§26&204 Pre-complaint processing.
(a) Aggrieved persons who believe 

they have been discriminated against on 
the basis of race, color, religion, sex, 
national origin, age or disability must 
consult an HEX) Counselor prior to fifing 
a complaint in order to try to informally 
resolve the matter.

(1) An aggrieved person must initiate 
contact with an EEO Counselor within 
45 days of the date of the matter alleged 
to be discriminatory or, in the case of a 
personnel action, within 45 days of the 
date that the action was communicated 
to the aggrieved person.

(2) The Board shall extend the 45-day 
time limit in paragraph (a)(1) of this 
section when the individual shows that 
he or she was not notified of the time 
limits and was not otherwise aware of 
them, that he or she did not know and 
reasonably should not have known that ] 
the discriminatory matter or personnel 
action occurred, that despite due 
diligence he or she was prevented by 
circumstances beyond his or her control 
from contacting an EEO Counselor 
within the time limits, or for other 
reasons considered sufficient by the 
Board.

(b) At the initial counseling session, 
EEO Counselors must advise 
individuals in writing of their rights and 
responsibilities, including the right to 
request a hearing after the investigation 
by the Board, the right to file a notice 
of intent to sue pursuant to § 268.301(a) 
of this part and to file a lawsuit alleging 
a violation of the ADEA instead of an 
administrative complaint of age 
discrimination under this part, the duty 
to mitigate damages, administrative and 
court time frames, and that only the 
matterfs) raised in pre-complaint 
counseling (or issues like or related to 
issues raised in pre-complaint 
counseling) may be alleged in a 
subsequent compliant filed with the 
Board. EEO Counselors must advise 
individuals of their duty to keep die 
Board informed of their current address, 
to serve copies of requests for review by 
the Commission on the Board, and to 
keep the Commission informed of their 
current address in connection with any 
review of a Board action. The notice 
required by paragraphs (d) and (e) of 
this section shall include a notice of the 
right to file a class complaint. If the 
aggrieved person informs an EEO 
Counselor that he or sire wishes to file 1 
a class complaint, the EEO Counselor 
shall explain the class complaint 
procedures and the responsibilities of 
the agent of the class.

(c) EEO Counselors shall conduct 
counseling activities in accordance with 
instructions promulgated by the EEO 
Programs Director, which shall be
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consistent with the counseling 
guidelines contained in the 
Commission’s “EEO Management 
Directives For 29 CFR part 1614”. When 
advised that a complaint has been filed 
by an aggrieved person, the EEO 
Counselor shall submit a written report 
within 15 calendar days to the EEO 
Programs Director and to the aggrieved 
person concerning the issues discussed 
and actions taken during counseling.

(d) Unless the aggrieved person agrees 
to a longer counseling period under 
paragraph (e) of this section, the EEO 
Counselor shall conduct the final 
interview with the aggrieved person 
within 30 days of the date the aggrieved 
person brought the matter to the EEO 
Counselor’s attention. If the matter has 
not been resolved, the aggrieved person 
shall be informed in writing by the EEO 
Counselor, not later than the 30th day 
after contacting the EEO Counselor, of 
the right to file a discrimination 
complaint with the Board. This notice 
shall inform the complainant of the 
right to file a discrimination complaint 
within 15 calendar days of receipt of the 
notice, of the appropriate official with 
whom to file a complaint and of the 
complainant’s duty to assure that the 
EEO Programs Director is informed 
immediately if the complainant retains 
counsel or a representative.

(e) Prior to the end of the 30-day 
period, the aggrieved person may agree 
in writing with the Board to postpone 
the final interview and extend the 
counseling period for an additional 
period of no more than 60 days. If the 
matter has not been resolved before the 
conclusion of the agreed extension, the 
notice described in paragraph (d) of this 
section shall be issued.

(f) In the event the aggrieved person 
believes that he/she has been 
discriminated against and agrees to 
participate in an established Board 
alternative dispute resolution 
procedure, the pre-complaint processing 
period of this section will be 90 days.
If the matter has not been resolved 
before the 90th day, the notice described 
in paragraph (d) of this section shall 
then be issued.

(g) The EEO Counselor shall not 
attempt in any way to restrain the 
aggrieved person from filing a 
complaint. The EEO Counselor shall not 
reveal the identity of an aggrieved 
person who consulted the EEO 
Counselor, except when authorized to 
do so by the aggrieved person, or until 
the Board has received a discrimination 
complaint under this part from that 
person involving the same matter.

§268.205 Individual complaints.
(a) A complaint alleging that the 

Board' discriminated against the 
complainant must be filed with the 
Board.

(b) A complaint must be filed within 
15 calendar days of receipt of the notice 
required by §§ 268.204 (d), (e) or (f) of 
this part.

(c) A complaint must contain a signed 
statement from the person claiming to 
be aggrieved or that person’s attorney. 
This statement must be sufficiently 
precise to identify the aggrieved person 
and to describe generally the action(s) or 
practice(s) that form the basis of the 
complaint. The complaint must also 
contain á telephone number and address 
where the complainant or the 
complainant’s representative can be 
contacted.

(d) The EEO Programs Director shall 
acknowledge receipt of a complaint in 
writing and inform the complainant of 
the date on which the complaint was 
filed. Such acknowledgement shall also 
advise the complainant that:

(1) The complainant has the right to 
file a request for review with the 
Commission with regard to the Board's 
final decision or dismissal of all or a 
portion of a complaint; and

(2) The Board is required to conduct 
a complete and fair investigation of the 
complaint within 180 days of the filing 
of the complaint unless the parties agree 
in writing to extend the period.

§ 268.206 Dismissals of complaints.
(a) The Board shall dismiss a 

complaint or a portion of a complaint:
(1) That fails to state a claim under 

§§268.203 and 268.205(c) of this part, 
or states the same claim that is pending 
before or has been decided by the Board 
or the Commission;

(2) That fails to comply with the 
applicable time limits contained in
§§ 268.204, 268.205(b) and 268.305(b) of 
this part, unless the Board extends the 
time limits in accordance with 
§ 268.604(c) of this part, or that raises a 
matter that has not been brought to the 
attention of an EEO Counselor and is 
not like or related to a matter that has 
been brought to the attention of an EEO 
Counselor;

(3) That is the basis of a pending civil 
action in a United States District Court 
in which the complainant is a party, 
provided that at least 180 days have 
passed since the filing of the 
administrative complaint, or that was 
the basis of a civil action decided by a 
United States District Court in which 
the complainant was a party;

(4) That is moot or alleges that a 
proposal to take a personnel action, or

other preliminary step to taking a 
personnel action, is discriminatory;

(5) Where the complainant cannot be 
located, provided that reasonable efforts 
have been made to locate the 
complainant and the complainant has 
not responded within 15 calendar days 
to a notice of proposed dismissal sent to 
his or her last known address;

(6) Where the Board has provided the 
complainant with a written request to 
provide relevant information or 
otherwise proceed with the complaint, 
and the Complainant has failed to 
respond to the request within 15 
calendar days of its receipt or the 
complainant’s response does not 
address the Board’s request, provided 
that the request included a notice of the 
proposed dismissal. Instead of 
dismissing for failure to cooperate, the 
complaint may be adjudicated if 
sufficient information for that purpose 
is available; or

(7) If, prior to the issuance of the 
notice required by § 268.207(f) of this 
part, the complainant refuses within 30 
days of receipt of an offer of settlement 
to accept the Board’s offer of full relief 
containing a certification from the 
Board’s Staff Director for Management, 
the General Counsel or a designee 
reporting directly to the Staff Director 
for Management or General Counsel 
(after consulting with the EEO Programs 
Director) that the offer constitutes full 
relief, provided that the offer gave 
notice that failure to accept would result 
in dismissal of the complaint. An offer 
of full relief under this paragraph (a)(7) 
is the appropriate relief in § 268.501 of 
this part.

(b) The Board shall inform the 
complainant of the right to file a request 
for review with the Commission with 
regard to the dismissal of the individual 
complaint pursuant to § 268.401 of this 
part, or to file a civil action. A copy of 
EEOC Form 573, notice of Appeal/ 
Petition, shall be attached to the Board’s 
decision to dismiss an individual 
complaint under this section.

§ 268.207 Investigation of complaints.
(a) The investigation of individual 

complaints shall be conducted by an 
investigator appointed by the EEO 
Programs Director.

(d) Consistent with guidance proffered 
by the Commission, the Board, through 
the EEO Programs Director, shall 
develop a complete and impartial 
factual record upon which to make 
findings on the matters raised by the 
written complaint. The investigator may 
use an exchange of letters or 
memoranda, interrogatories, 
investigations, fact-finding conferences 
or any other fact-finding methods that
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efficiently and thoroughly address the 
matters at issue. The EEO Programs 
Director may incorporate alterative 
dispute resolution techniques into the 
investigation in order to promote early 
resolution of complaints.

(c) The procedures in paragraphs
(c)(1) through (4) of this section apply 
to the investigation of complaints:

(1) The complainant, the Board and 
any employee of the Board shall 
produce such documentary and 
testimonial evidence as the investigator 
deems necessary, consistent with 
applicable laws, regulations and 
policies of the Board.

(2) The investigator may administer 
oaths. Statements of witnesses shall be 
made under oath or affirmation or, 
alteratively, by written statement under 
penalty of perjury.

(3) When the complainant, or the 
Board or its employees, fail without 
good cause shown to respond hilly and 
in timely fashion to requests for 
documents, records, comparative data, 
statistics, affidavits or the attendance of 
witness(es), the investigator may note in 
the investigative record that the Board 
when rendering a final decision should, 
or the Commission on review may, in 
appropriate circumstances:

(i) Draw an adverse inference that the 
requested information, or the testimony 
of the requested witness, would have 
reflected unfavorably on the party 
refusing to provide the requested 
information;

(ii) Consider the matters to which the 
requested information or testimony 
pertains to be established in favor of the 
opposing party;

fiii) Exclude other evidence offered by 
the party failing to produce the 
requested information or witness;

( t v )  Issue a decision fully or partially 
in fever of the opposing party; or

(v) Take such other actions as it 
deems appropriate.

(4) If documentary or testimonial 
evidence is needed by the investigator, 
and such documentary evidence is 
known to be contained in the files of 
another federal agency, or the testimony 
of an employee of another federal 
agency is needed, the EEO Programs 
Director shall, if  necessary, contact the 
Commission for assistance in obtaining 
such documentary or testimonial 
evidence.

(d) The investigation shall be 
conducted by an investigator with 
appropriate security clearances.

fe) The Board shall complete its 
investigation within 180 days of the 
date of the filing of an individual 
complaint or within the time period 
contained in the determination of the 
Commission on review of a dismissal

pursuant to § 268.206 of this part. By 
written agreement within those time 
periods, the complainant and the Board 
may voluntarily extend the time period 
for not more than an additional 90 days. 
The Board may unilaterally extend the 
time period or any period of extension 
for not more than 30 days where it must 
sanitize a complaint file that may 
contain confidential information of the 
Board under 12 CFR part 261, or other 
privileged information of the Board, 
provided the Board notifies the 
complainant of the extension.

(f) Within 180 days from the filing of 
the complaint, within the time period 
contained in a determination of the 
Commission's Office of Federal 
Operations on review of a dismissal, or 
within any period of extension provided 
for in paragraph (e) of this section, the 
Board shall notify the complainant that 
the investigation has been completed, 
shall provide the complainant with a 
copy of the investigative file, and shall 
notify the complainant that, within 30 
days of the receipt of the investigative 
file, the complainant has the right to 
request a hearing before an 
administrative judge from the 
Commission or may receive an 
immediate final decision pursuant to 
§ 268.209 of this part from the Board. In 
the absence of the required notice, the 
complainant may request a hearing 
under § 268.208 of this part at any time 
after 180 days has elapsed from tne 
filing of the complaint.

§268.208 Hearings.
(a) Requests. When a complainant 

requests a hearing, the EEO Programs 
Director shall request the Commission 
to appoint an administrative judge to 
conduct a hearing in accordance with 
this section. Any hearing will be 
conducted by an administrative judge or 
hearing examiner with appropriate 
security clearances. Where the 
administrative judge determines that the 
complainant is raising or intends to 
pursue issues like or related to those 
raised in the complaint, but which the 
Board has not had an opportunity to 
address, the administrative judge shall 
remand any such issue for counseling in 
accordance with § 268.204 of this part or 
for such other processing as may be 
ordered by the administrative judge.

(b) Discovery. The administrative 
judge shall notify the parties of the right 
to seek discovery prior to the hearing 
and may issue sudi discovery orders as 
are appropriate. Unless die parties agree 
in writing concerning the methods and 
scope of discovery, the party seeking 
discovery shall request authorization 
from the administrative judge prior to 
commencing discovery. Both parties are

entitled to reasonable development of 
evidence on matters relevant to the 
issues raised in the complaint, but the 
administrative judge may reasonably 
limit the quantity and timing of 
discovery. Evidence may be developed 
through interrogatories, depositions, 
and requests for admissions, 
stipulations or production of 
documents. It shall be grounds for 
objection to producing evidence that the 
information sought by either party is 
irrelevant, overburdensome, repetitious, 
privileged, or that production would be 
unlawful.

(c) Conduct o f  hearing. The Board 
shall provide for the attendance at a 
hearing of all Board employees 
approved as witnesses by an 
administrative judge. Attendance at 
hearings will be limited to persons 
determined by the administrative judge 
to have direct knowledge relating to the 
complaint. Hearings are part of the 
investigative process and are thus 
closed to the public. The administrative 
judge shall have the power to regulate 
the conduct of a hearing, limit the 
number of witnesses where testimony 
would be repetitious, and exclude any 
person from the hearing for 
contumacious conduct or misbehavior 
that obstructs the hearing. The 
administrative judge shall receive into 
evidence information or documents 
relevant to the complaint. Rules of 
evidence shall not be applied strictly, 
but the administrative judge shall 
exclude irrelevant or repetitious 
evidence. The administrative judge or 
the Commission may refer to the 
Disciplinary Committee of the 
appropriate Bar Association any 
attorney o t ,  upon reasonable notice and 
an opportunity to be heard, suspend or 
disqualify from representing 
complainants or agencies in bearings 
raising claims of discrimination any 
representative who refuses to follow the 
orders of an administrative judge, or 
who otherwise engages in improper 
conduct. The Board in such 
circumstances may take whatever action 
it deems appropriate to suspend or 
disqualify any such attorney or 
representative from appearing or 
practicing before the Board.

(d) Eviden tiary procedures. The 
procedures in paragraphs (d) (1) through
(3) of this section apply to hearings of 
complaints:

(1J The complainant, the Board and 
any employee of the Board shall 
produce such documentary and 
testimonial evidence as the 
administrative judge deems necessary, 
consistent with applicable laws, 
regulations and policies of the Board. If 
documentary or testimonial evidence is
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aeeded for the hearing, and such 
locumentary evidence is known to be 
contained in the files of another federal 
igency, or if the testimony of an 
Employee of another federal agency is 
iieeded, then the administrative judge 
tnay seek assistance from appropriate 
Sources in obtaining such documentary 
¡>r testimonial evidence for the hearing.

(2) Administrative judges are 
Authorized to administer oaths. 
Statements of witnesses shall be made 
[mder oath or affirmation or, 
Alternatively, by written statement 
inder penalty of perjury.
[ [3) When tne complainant, or the 
Board or its employees fail without good 
pause shown to respond fully and in

Ifc ie ly  fashion to requests for
)cuments, records, comparative data, 

Satisfies, affidavits, or the attendance of 
itness(es}, the administrative judge 

Hay, m appropriate circumstances:

(i) Draw an adverse inference that the 
quested information, or the testimony 
the requested witness, would have 
fleeted unfavorably on the party 

Hfusing to provide the requested 
formation;,
(ii) Consider the matters to which the 

Hquested information or testimony 
irtains to be established in favor of the 

Hposing party;
(iii) Exclude other evidence offered by 

H e party failing to produce the 
quested information or witness; 
fiv) Issue a finding fully or partially 
favor of the opposing party; or 

h  (v) Take such other actions ¿s 
Appropriate.

il  (e) Findings an d  conclusions without 
Wiearing. (1) If a party believes that some 
B>r all material facts are not in genuine 

Hispute and there is no genuine issue as 
o credibility, the party may, at least 15 
alendar days prior to the date of the 

Blearing or at such earlier time as 
Bequired by the administrative judge, 
H ie a statement with the administrative 
Budge prior to the hearing setting forth 
■he fact or facts and referring to the parts 
B f  the record relied on to support the 
Atatement. The statement must 
Hemonstrate that there is no genuine 
Bssue as to any such material fact. The 
Barty shall serve the statement on the 
Apposing party.
B (2) The opposing party may file an 

Apposition within 15 calendar days of 
Beceipt of the statement in paragraph 
Be)(l) of this section. The opposition 
Bnay refer to the record in the case to 
Bebut the statement that a fact is not in 
Bispute or may file an affidavit stating 
Biat the party cannot, for reasons stated, 
Bresent facts to oppose the request.
B fter considering die submissions, the 
Administrative judge may order that 

discovery be permitted on the fact or

facts involved, limit the hearing to the 
issues remaining in dispute, issue 
findings and conclusions without a 
hearing or make such other ruling as is 
appropriate.

13) If the administrative judge 
determines upon his or her own 
initiative that some or all facts are not 
in genuine dispute, he or she may, after 
giving notice to the parties and 
providing them an opportunity to 
respond in writing within 15 calendar 
days, issue an order limiting the scope 
of the hearing or issue findings and 
conclusions without holding a hearing.

(f) R ecord o f hearing. The nearing 
shall be recorded and the Board shall 
arrange and pay for verbatim transcripts. 
All documents submitted to, and 
accepted by, the administrative judge at 
the hearing shall be made part of the 
record of the hearing. If the Board 
submits a document that is accepted, it 
shall furnish a copy of the document to 
the complainant. If the complainant 
submits a document that is accepted, 
the administrative judge shall make the 
document available to the Board’s 
representative for reproduction.

(g) Findings and conclusions. Unless 
the administrative judge makes a 
written determination that good cause 
exists for extending the time for issuing 
findings of fact and conclusions of law, 
within 180 days of a request for a 
hearing being received by the 
Commission, an administrative judge 
shall issue findings of fact and 
conclusions of law on the merits of the 
complaint, and shall order appropriate 
relief where discrimination is found 
with regard to the matter that gave rise 
to the complaint. The administrative 
judge shall send copies of the entire 
record, including the transcript, and the 
findings and conclusions to the parties 
by certified mail, return receipt 
requested. Within 60 days of receipt of 
the findings and conclusions, the Board 
may reject or modify the findings and 
conclusions or the relief ordered by the 
administrative judge and issue a final 
decision in accordance with § 268.209 
of this part. If the Board does not, 
within 60 days of receipt of the findings 
and conclusions, accept, reject or 
modify the findings and conclusions of 
the administrative judge, then the 
findings and conclusions of the 
administrative judge and the relief 
ordered shall become the final decision 
of the Board and the Board shall notify 
the complainant of the final decision in 
accordance with § 268.209 of this part.

§ 268.209 Final decisions.
(a) The EEO Programs Director shall 

notify the Board of Governors when a 
complaint is ripe for decision under this

section. At the request of any member 
of the Board of Governors made within 
3 business days of such notice, the 
Board of Governors shall make the 
decision on the complaint. If no such 
request is made, the Administrative 
Governor, or the Staff Director for 
Management if he or she is delegated 
the authority to do so under 
§ 268.103(a)(2) of this part, shall make 
the decision on the complaint.

(b) The Board shall issue a final 
decision:

(1) Within 60 days of receiving 
notification that a complainant has 
requested an immediate decision in 
accordance with § 268.207(f) of this 
part;

(2) Within 60 days of the end of the 
30-day period for the complainant to 
request a hearing or an immediate final 
decision where the complainant has not 
requested either a hearing or a final 
decision as provided by § 268.207(f) of 
this part;

(3) Within 60 days of receiving the 
findings and conclusions of an 
administrative judge under § 268.208(g) 
of this part;

(4) Within 30 days of receiving the 
written recommendation of an 
administrative judge to accept or reject 
the class complaint pursuant to
§ 268.305(c)(7) of this part;

(5) If it decides to vacate an agreement 
of resolution upon the selection of a 
member of the class pursuant to
§ 268.305(f)(4) of this part;

(6) Within 60 days of receiving 
findings and recommendations of an 
administrative judge following a class 
action hearing pursuant to the 
procedures stated under § 268.305{i) of 
this part;

(7) Within 90 days of receipt of a 
written claim by a class member 
puisuant to § 268.305(k)(3) of this part; 
or

(8) Within 30 days of receiving the 
EEOC decision pursuant to § 268.405(c) 
of this part.

(c) The final decision of the Board 
shall consist of findings by the Board on 
the merits of each issue in the 
complaint, or following review by the 
Commission, the reason or reasons for 
acceptance, modification or rejection of 
each finding in an EEOC decision.
When discrimination is found and 
indicated in the final decision, 
appropriate remedies and relief in 
accordance with subpart E of this part 
will be addressed in the final decision.

(d) The final decision shall contain 
information regarding the right to file a 
request for review with the Commission 
of final decisions pursuant to 
paragraphs (b)(1) through (7) of this 
section and the procedures for filing a
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request for review with the Commission, 
the right to file a civil action in a United 
States District Court, including the 
name of the proper defendant in any 
such lawsuit, and the applicable time 
limits for reviews and lawsuits. A copy 
of EEOC Form 573, Notice of Appeal/ 
Petition, shall be attached to the final 
decision pursuant to paragraphs (b)(1) 
through (7) of this section.

Subpart C—Provisions Applicable to 
Particular Complaints

§268.301 Age Discrimination in 
Employment Act

(a) As an alterative to filing a 
complaint of discrimination on the basis 
of age under this part, an aggrieved 
person may file a civil action in a 
United States District Court against the 
Board of Governors. The aggrieved 
person must give notice of his or her 
intent to file such action with the 
Commission, with a copy to the Board’s 
EEO Programs Director, not less than 30 
days prior to filing such civil action.
The notice must be filed in writing with 
the Commission: Federal Sector 
Programs, Equal Employment 
Opportunity Commission, 1801 L Street, 
NW, Washington, DC 20507, within 180 
days of the occurrence of the alleged 
unlawful practice.

(b) The Commission may exempt a 
position from thé provisions of the 
ADEA if the Commission establishes a 
maximum age requirement for the 
position on the basis of a determination 
that age is a bona fide occupational 
qualification necessary to the 
performance of the duties of the 
position. The Board may adopt a 
Commission exemption for inclusion 
under this section.

(c) When an aggrieved person has 
filed a complaint under § 268.205 or 
§ 268.305 of this part alleging age 
discrimination, administrative remedies 
will be considered to be exhausted for 
purposes of filing, a civil action:

(1) 180 days after the filing of an 
individual complaint if the Board has 
not issued a final decision and the 
complainant has not filed a request for 
review by the Commission, or 180 days 
after the filing of a class complaint if the 
Board has not issued a final decision;

(2) After the issuance of a final 
decision under § 268.209 of this part on 
an individual or class complaint if the 
individual has not filed a request for 
review with the Commission; or

(3) After the issuance of a final 
decision under § 268.209(a)(8) following 
an EEOC decision under § 268.405 of 
this part, or 180 days after the filing of
a request for review under subpart D of

this part if the Commission has not 
issued an EEOC decision.

§ 268.302 Equal Pay Act
(a) Any employee who believes he or 

she has received unequal pay due to 
discrimination based on sex may seek 
recovery of withheld wages by filing a 
complaint of discrimination under 
subpart B of this part, if a complaint of 
individual discrimination, or under
§ 268.305 of this part if a class action, 
except that civil actions shall be filed 
pursuant to paragraph (b) of this section.

(b) A complainant, agent of the class 
or individual class claimant under this 
section may file a civil action against 
the Board pursuant to § 268.506 of this 
part in a United States District Court 
should the complainant, agent of the 
class or individual class claimant 
believe he or she has been denied equal
pay-

(c) The Board shall preserve any
records that are made in the regular 
course of business which relate to the 
payment of wages, wage rates, job 
evaluations, job descriptions, merit 
systems, seniority systems, description 
of practices, or other matters which 
describe or explain the basis for 
payment of any wage differential to 
employees of the opposite sex, and 
which may be pertinent to the 
determination of whether such 
differential is based on a factor other 
than sex-. Such records are to be kept for 
at least 3 years. *

(d) Wages withheld in violation of
§ 268.202(c) of this part have the status 
of unpaid minimum wage or unpaid 
overtime compensation.

§ 268.303 Rehabilitation Act
(a) G eneral policy. The Board shall 

give full consideration to the hiring, 
placement and advancement of 
qualified individuals with a disability 
who are physically or mentally 
disabled. The Board shall be a model 
employer of individuals with a 
disability. The Board shall not 
discriminate against individuals with a 
disability who are physically or 
mentally disabled.

(b) R easonable accom m odation. (1) 
The Board shall make reasonable 
accommodation to the known physical 
or mental limitations of an employee or 
applicant for employment who is a 
qualified individual with a disability 
unless the Board can demonstrate that 
the accommodation would impose an 
undue hardship on its operations.

(2) Reasonable accommodation may 
include, but shall not be limited to:

(i) Making facilities readily accessible 
to and usable by individuals with a 
disability; and

(ii) Job restructuring, part-time or 
modified work schedules, acquisition or 
modification of equipment or devices, 
appropriate adjustment or modification 
of examinations, the provision of 
readers and interpreters, and other 
similar actions.

(3) In determining whether, pursuant 
to paragraph (b)(1) of this section, an 
accommodation would impose an 
undue hardship on the operation of the 
Board, factors to be considered include: j

(i) The overall size of the Board’s 
operations with respect to the number of! 
employees, number and type of facilities 
and size of budget;

(ii) The type of Board operation, 
including the composition and structure 
of the Board’s work force; and

(iii) The nature and the cost of the 
accommodation.

(c) Em ploym ent criteria. (1) The Board 
shall not make use of any employment 
test or other selection criterion that 
screens out or tends to screen out 
qualified individuals with a disability or1 
any class of individuals with a disability 
unless:

(1) The test score or other selection 
criterion is job-related for the position 
in question and consistent with 
business necessity; and

(ii) There are no available alterative 
job-related tests that do not screen out 
or tend to screen out as many 
individuals with a disability.

(2) The Board shall select and 
administer tests concerning 
employment so as to insure that, when 
administered to an employee or 
applicant for employment who has a 
disability that impairs sensory, manual, 
or speaking skills, the test results 
accurately reflect the employee’s or 
applicant’s ability to perform the 
position or type of position in question 
rather than reflecting the employee’s or 
applicant’s impaired sensory, manual, , 
or speaking skill (except where those 
skills are the factors that the test 
purports to measure).

(d) Pre-em ploym ent inquiries. (1) 
Except as provided in paragraphs (d)(2) 
and (3) of this section, the Board shall 
not conduct a pre-employment medical 
examination and shall not make pre
employment inquiry of an applicant as 
to whether the applicant is an 
individual with a disability or as to the 
nature or severity of a disability. The 
Board may, however, make pre- 
employment inquiry into an applicant’s 
ability to meet the essential functions of 
the job, or the medical qualification 
requirements if applicable, with or 
without reasonable accommodation, of 
the position in question, i.e., the 
minimum abilities necessary for safe
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fed efficient performance of the duties 
of the position in question.
1(2) Nothing in this section shall 
Inhibit the Board from conditioning an 
*fer of employment on the results of a 
■edical examination conducted prior to 
fte employee’s entrance on duty, 
tovided that:
■ (i) All entering employees are 
hbjected to such an examination 
Igardless of disability or when the pre- 
Inployment medical questionnaire 
feed for positions that do not routinely

inquire medical examination indicates a 
tradition for which further examination 
5 required because of the job-related 
lature of the condition; and 

f  (ii) The results of such an 
|camination are used only in

ibcordance with the requirements of 
liis part.

■ (3) Nothing in this section shall be 
onstrued to prohibit the gathering of 
re-employment medical information 
br the purpose of hiring individuals 

feith a disability.
I  (4) To enable and evaluate affirmative 
lction to hire, place or advance 
Individuals with a disability, the Board 
la y  invite employees and applicants for 
employment to indicate whether and to 
irhat extent they are disabled, if:
[ (i) The Board states clearly on any , 
mtten questionnaire used for this 
impose or makes clear orally if no 
Written questionnaire is used, that the 
tiformation requested is intended for 
se solely in conjunction with

i
ffirmative action; and
(ii) The Board states clearly that the 

I lformation is being requested on a 
I loluntary basis, that refiisal to provide 

: will not subject the employee or 
pplicant for employment to any 
dverse treatment, and that it will be 
sed only in accordance with this part.

(5) Information obtained in 
ccordance with this section as to the 

[■radical condition or history of the 
(mployee or applicant for employment 

I n a il be kept confidential except that:
(i) Managers, selecting officials, and 

fthers involved in the selection process 
|r responsible for affirmative action may 
e informed that the employee or 
pplicant for employment is an 
hdividual with a disability;

(ii) Supervisors and managers may be 
f̂ormed regarding necessary 

ccommodations;
I (iii) First aid and safety personnel 
nay be informed, where appropriate, if 
he condition might require emergency 
reatment;

(iv) Government officials investigating 
pmpliance with laws, regulations, and 

instructions relevant to equal 
Employment opportunity and 
Iffirmative action for individuals with a

disability shall be provided information 
upon request; and

(v) Statistics generated from 
information obtained may be used to 
manage, evaluate, and report on equal 
employment opportunity and 
affirmative action programs.

(e) Physical access to buildings. (1)
The Board shall not discriminate against 
employees or applicants for 
employment who are qualified 
individuals with a disability due to the 
inaccessibility of its facility.

(2) It shall be the policy of the Board 
to comply with the provisions of the 
Rehabilitation Act, the Architectural 
Barriers Act of 1968 (42 U.S.C. 4151 et 
seq.) and the Americans With 
Disabilities Act of 1990 (42 U.S.C. 12183 
and 12204).

(f) Reassignm ent. When a 
nonprobationary employee becomes 
unable to perform the essential 
functions of his or her position even 
with reasonable accommodation due to 
a disability, the Board shall offer to 
reassign the individual to a funded 
vacant position at the same grade level, 
the essential functions of which the 
employee would be able to perform with 
reasonable accommodation if necessary 
unless the reassignment would impose 
an undue hardship on the operation of 
the Board. In the absence of a position 
at the same grade level, an offer of 
reassignment to a vacant position at the 
highest available grade level below the 
employee’s current grade level shall be 
made, but availability of such a vacancy 
shall not affect the employee’s 
entitlement, if any, to disability 
retirement pursuant to any retirement 
plan in which the employee is enrolled. 
If the Board has already posted a notice 
or announcement seeking applications 
for a specific vacant position at the time 
the Board has determined that the 
nonprobationary employee is unable to 
perform the essential functions of his or 
her position even with reasonable 
accommodation, then the Board does 
not have an obligation under this 
section to offer to reassign the 
individual to that position, but the 
Board shall consider the individual on 
an equal basis with those who applied 
for the position.

(g) Exclusion from  definition o f  
“individual with a disability”—(1)
Illegal use o f  drugs, (i) The term 
“individual with a disability” shall not 
include an individual who is currently 
engaging in the illegal usé of drugs, 
when the Board acts on the basis of such 
use. The term “drug” means a 
controlled substance, as defined in 
Schedules I through V of Section 202 of 
the Controlled Substances Act (21 
U.S.C. 812). The term “illegal use of

drugs” means the use of drugs, the 
possession or distribution of which is 
unlawful under the Controlled 
Substances Act, but does not include 
the use of a drug taken under 
supervision by a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of federal law. This 
exclusion, however, does not exclude an 
individual with a disability who:

(A) Has successfully completed a 
supervised drug rehabilitation program 
and is no longer engaging in the illegal 
use of drugs, or has otherwise been 
rehabilitated successfully and is no 
longer engaging in such use;

(B) Is participating in a supervised 
rehabilitation program and is no longer 
engaging in such use; or

(C) Is erroneously regarded as 
engaging in such use, but is not 
engaging in such use.

(ii) Except that the Board may adopt 
and administer reasonable policies or 
procedures, including but not limited to 
drug testing, designed to ensure that an 
individual described in paragraphs
(g)(l)(i) (A) and (B) of this section is no 
longer engaging in the illegal use of 
drugs.

(2) A lcoholism . The term “individual 
with a disability” does not include an 
employee who is an alcoholic whose 
current use of alcohol prevents the 
employee from performing the duties of 
his or her job, or whose employment by 
reason of such current alcohol use, 
would constitute a direct threat to the 
property or safety of others. In this 
regard, alcoholics shall meet the same 
performance and conduct standards to 
which all other Board employees must 
satisfy, even if an unsatisfactory 
performance is related to the alcoholism 
of the employee.

(3) Infectious and com m unicable 
diseases. If an individual with a 
disability has one of the listed diseases 
as determined by the Secretary of Health 
and Human Services under the 
Americans with Disabilities Act (42 
U.S.C. 12113(d)(1)) and works in or 
applies for a position at the Board in 
food handling, the Board will seek 
reasonable accommodation under 
paragraph (b) of this section to eliminate 
the risk of transmitting the disease 
through the handling of food. If the 
individual with a disability is a 
nonprobationary employee and a 
reasonable accommodation cannot be 
made, the provisions contained in 
paragraph (f) of this section shall apply.

§ 268.304 Employment of noncitizens.
(a) D efinitions. The definitions 

contained in this paragraph (a) shall 
apply only to this section.
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(1) Intending citizen means a citizen 
or national of the United States, or a 
noncitizen who:

(1) Is a protected individual as defined 
in 8 U.S.C. 1324b(a)(3); and

(ii) Has evidenced an intention to 
become a United States citizen.

(2) N oncitizen means any person who 
is not a citizen of the United States.

(3) Sensitive inform ation  means:
(1) (A) Information that is classified 

for national security purposes under 
Executive Order No. 10450 (3 CFR, 
1949—1953 Comp., p. 936), including 
any amendments or superseding orders 
that the President of the United States 
may issue from time to time;

(B) Information that consists of 
confidential supervisory information of 
the Board, as defined in 12 CFR 
261.2(b); or

(C) Information the disclosure or 
premature disclosure of which to 
unauthorized persons may be 
reasonably likely to impair the 
formulation or implementation of 
monetary policy, or cause unnecessary 
or unwarranted disturbances in 
securities or other financial markets, 
such that access to such information 
must be limited to persons who are 
loyal to the United States.

(ii) For purposes of paragraph 
(a)(3)(i)(C) of this section, information 
may not be deemed sensitive 
information merely because it would be 
exempt from disclosure under the 
Freedom of Information Act (5 U.S.C. 
552) but sensitive information must be 
information the unauthorized disclosure 
or premature disclosure of which may 
be reasonably likely to impair important 
functions or operations of the Board.

(4) Sensitive position  means any 
position of employment in which the 
employee will be required to have 
access to sensitive information.

(b) Prohibitions—(1) U nauthorized 
aliens. The Board shall not hire any 
person unless that person is able to 
satisfy the requirements of Section 101 
of the Immigration Reform and Control 
Act of 1986.

(2) Em ploym ent in sensitive positions. 
The Board shall not hire any person to
a sensitive position unless such person 
is a citizen of the United States or, if a 
noncitizen, is an intending citizen.

(3) Preference. Consistent with the 
Immigration Reform and Control Act of 
1986, and other applicable law, 
applicants for employment at the Board 
who are citizens of the United States 
shall be preferred over equally qualified 
applicants who are not United States 
citizens.

(c) Exception. The prohibition of 
paragraph (b)(2) of this section does not 
apply to hiring for positions for which

a security clearance is required under 
Executive Order No. 10450, including 
any subsequent amendments or 
superseding orders that the President of 
the United States may issue from time 
to time, where the noncitizen either has 
or can obtain the necessary security 
clearance. Any offer of employment 
authorized by this paragraph (c) shall be 
contingent upon receipt of the required 
security clearance in the manner 
prescribed by law.

(d) A pplicability. This section applies 
to employment in all positions at the 
Board and to employment by Federal 
Reserve Banks of examiners who must 
be appointed, or selected and approved 
by the Board pursuant to 12 U.S.C. 325, 
326, 338, or 625.

§ 268.305 Class complaints.
(a) Pre-com plaint processing. An 

employee or applicant for employment 
who wishes to file a class complaint 
must seek counseling and be counseled 
in accordance with the procedures 
under § 268.204 of this part.

(b) Filing and presentation o f a class 
com plaint. (1) A class complaint must 
be signed by the agent of the class or 
representative, and must identify the 
personnel policy or practice adversely 
affecting the class as well as the specific 
action or matter affecting the agent of 
the class.

(2) The complaint must be filed with 
the Board not later than 15 calendar 
days after the agent of the class receives 
a notice from the EEO Counselor of the 
right to file a class complaint.-

(3) The complaint shall be processed 
promptly by the Board, and the parties 
shall cooperate and shall proceed at all 
times without undue delay.

(c) A cceptance or dism issal. (1)
Within 30 days of the Board’s receipt of 
a class complaint, the Board shall 
designate a representative who shall 
monitor the class complaint on behalf of 
the Board and who shall be one of the 
individuals referenced in § 268.202(e)(3) 
of this part, and forward the class 
complaint, along with a copy of the EEO 
Counselor’s report and any other 
information pertaining to timeliness or 
other relevant circumstances related to 
the class complaint, to the 
Commission’s Office of Federal 
Operations. The Commission shall 
assign the class complaint to an 
administrative judge or complaints 
examiner who shall, if required, have a 
proper security clearance. The 
administrative judge may require the 
agent of the class or the Board to submit 
additional information relevant to the 
complaint.

(2) The administrative judge may 
recommend that the Board dismiss the

class complaint, or any portion, for anyj 
of the reasons listed in § 268.206 of this] 
part, or because it does not meet the 
prerequisites of a class complaint underj 
§ 268.102(g) of this part.

(3) If an allegation of discrimination 
in the class complaint is not included iij 
the EEO Counselor’s report, the 
administrative judge shall afford the 
agent of the class 15 calendar days to 
state whether the matter was discussed ! 
with the EEO Counselor and, if not, 
explain why it was not discussed. If thej 
explanation is not satisfactory, the 
administrative judge shall recommend « 
that the Board dismiss the allegation 
under § 268.206 of this part. If the 
explanation is satisfactory, the 
administrative judge shall refer the 
allegation to the Board for further 
counseling by an EEO Counselor with 
the agent of die class. After counseling, 
the allegation shall be consolidated witl 
the class complaint.

(4) If an allegation of discrimination i 
in the class complaint lacks specificity 
and detail, the administrative judge 
shall afford the agent of the class 15 
calendar days to provide specific and 
detailed information. The 
administrative judge shall recommend 
that the Board dismiss die class 
complaint if the agent of the class fails I 
to provide such information within the 
specified time period. If the information! 
provided contains new allegations 
outside the scope of the complaint, the] 
administrative judge shall advise the 
agent of the class how to proceed on an] 
individual or class basis concerning 
these allegations.

(5) The administrative judge shall 
recommend that the Board extend the 
time limits for filing a class complaint 
and for consulting with an EEO 
Counselor in accordance with the timel 
limit extension provisions contained in] 
§§ 268.204(a)(2) and 268.604 of this 
part.

(6) When appropriate, the 
administrative judge may recommend 
that a class be divided into subclasses 
and that each subclass be treated as a 
class, and the provisions of this section j 
shall then be construed and applied 
accordingly.

(7) The administrative judge’s written] 
recommendation to the Board on 
whether to accept or dismiss a class 
complaint and the complaint file shall 
be transmitted to the Board, and 
notification of that transmittal shall be 
sent to the agent of the class. The 
administrative judge’s recommendation] 
to accept or dismiss shall become the 
Board’s decision unless the Board 
accepts, rejects or modifies the 
recommended decision within 30 days] 
of the receipt of the recommended
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the!

lecision and complaint file pursuant to 
268.209 of this part. The Board shall 
otify the agent of the class by certified 

tie®nail, return receipt requested, and the 
dmiriistrative judge of its decision to 
iccept or dismiss a class complaint. At 
[he same time, the Board shall forward * 
p the agent of the class copies of the 
idministrative judge’s recommendation 
pid the complaint file. The dismissal of 
i class complaint shall inform the agent 
pf the class either that the class 
Complaint is being filed on that date as 
bi individual complaint of 
discrimination and will be processed 
ander subpart B of this part, or that the 
¡¡lass complaint is also dismissed as an 
ndividual complaint in accordance 
kvith § 268.206 of this part. In addition, 
it shall inform the agent of the class of 
¡he right to file a request for review of 
he dismissal of the class complaint 
With the Commission pursuant to 
5 268.401 of this part, or to file a civil 
iction. A copy of EEOC Form 573, 
notice of Appeal/Petition, shall be 
ittached to the Board’s decision to 
iismiss a class complaint pursuant to 
5 268.209(b)(4) of this part.

(d) N otification. (1) Within 15 
:alendar days of accepting a class 
complaint, die Board shall use 
easonable means, such as delivery, 
nailing to last known address or 
iistribution, to notify all class members 
bf the acceptance of the class complaint.

(2) Such notice shall contain:
(i) The date of acceptance of the class 

complaint by the Board;
(ii) A description of the issues 

iccepted as part of the class complaint;
(iii) An explanation of the binding 

nature of the Board’s dismissal, final 
decision or resolution of the class 
complaint on class members; and

(iv) The name, address and telephone 
number of the agent of the class or, if 
Represented, the representative.

(e) Obtaining evidence concerning the 
omplaint. (1) Upon the acceptance of a 
lass complaint by the Board, the

idministrative judge shall notify the 
agent of the class and the Board’s , 
epresentative of the time period that 

Mil be allowed both parties to prepare 
pieir case. This time period will include 
at least 60 days and may be extended by 
die administrative judge upon the 
request of either party. Both parties are 
entitled to reasonable development of 
evidence on matters relevant to the 
Issues raised in the class complaint. 
Evidence may be developed through 
interrogatories, depositions, and 
requests for admissions, stipulations or 
production .of documents. It shall be 
grounds for objection to producing 
evidence that the information sought by 
either party is irrelevant,

ten

on

overburdensome, repetitious, privileged, 
or that production would be unlawful.

(2) If mutual cooperation fails, either 
party may request the administrative 
judge to rule on a request to develop 
evidence. If a party fails without good 
cause shown to respond fully and in 
timely fashion to a request made or 
approved by the administrative judge 
for documents, records, comparative 
data, statistics or affidavits, end the 
information is solefy in the control of 
one party, such failure may, in 
appropriate circumstances, cause the 
administrative judge:

(1) To draw an adverse inference that 
the requested information would have 
reflected unfavorably on the party 
refusing to provide the requested 
information;

(ii) To consider the matters t9 which 
the requested information pertains to be 
established in favor of the opposing 
party;

(iii) To exclude other evidence offered 
by the party failing to produce the 
requested information;

(iv) To recommend that a decision be 
entered in favor of the opposing party; 
or

(v) To take such other actions as the 
administrative judge deems appropriate.

(3) During the period for development 
of evidence, the administrative judge 
may, in his or her discretion, direct that 
an investigation of facts relevant to the 
class complaint or any portion be 
conducted.

(4) Both parties shall furnish to the 
administrative judge copies of all 
materials that they wish to be examined 
and such other material as may be 
requested.

(f) Opportunity fo r  resolution o f  the 
class com plaint. (1) The administrative 
judge shall furnish the agent of the class 
and the Board’s representative a copy of 
all materials obtained concerning the 
class complaint and provide 
opportunity for the agent of the class to 
discuss the materials with the Board’s 
representative and to attempt resolution 
of the class complaint.

(2) The class complaint may be 
resolved by agreement of the Board and 
the agent of the class at any time as long 
as the agreement is fair and reasonable.

(3) If the class complaint is resolved, 
the terms of the resolution shall be 
reduced to writing and signed by the 
agent of the class and the Board.

(4) Notice of the agreement of 
resolution shall be given to all class 
members in the same manner as 
notification of the acceptance of the 
class complaint and shall state the 
relief, if any, to be granted by the Board. 
An agreement of resolution shall bind 
all members of the class. Within 30 days

of the date of the notice of the 
agreement of resolution, any member of 
the class may petition the Commission 
to vacate the agreement of resolution 
because it benefits only the agent of the 
class or is otherwise not fair and 
reasonable. Such a petition will be 
processed in accordance with paragraph
(c) of this section and if the 
administrative judge finds that the 
agreement of resolution is not fair and 
reasonable, he or sfie shall recommend 
that the agreement of resolution be 
vacated and that the original agent of 
the class be replaced by the petitioner 
or some other class member who is 
eligible to be the agent of the class 
during further processing of the class 
complaint. The Board may determine, 
with respect to the petition, that the 
agreement of resolution is not fair and 
reasonable, which vacates any 
agreement between the former agent of 
the class and the Board. The Board’s 
decision to vacate the agreement of 
resolution shall be communicated to the 
former agent of the class and to the 
petitioner, and shall inform them of 
their right to file a request for review 
with the Commission under § 268.401 of 
this part. A copy of EEOC Form 573, 
notice of Appeal/Petition, shall be 
attached to the Board’s decision 
pursuant to § 268.209(b)(5) of this part.

(g) Hearing. On expiration of the 
period allowed for preparation of the 
case, the administrative judge shall set 
a date for a hearing. The hearing shall 
be conducted in accordance with
§§ 268.208(a) through (f) of this part.

(h) Report o f  findings and  
recom m endations. (1) The 
administrative judge shall transmit to 
the Board a report of findings and 
recommendations on the class 
complaint, including a recommended 
decision, systemic relief for the class 
and any individual relief, where 
appropriate, with regard to the 
personnel policy or practice that gave 
rise to the class complaint.

(2) If the administrative judge finds no 
class relief appropriate, he or she shall 
determine if a finding of individual 
discrimination is warranted and, if so, 
shall recommend appropriate relief.

(3) The administrative judge shall 
notify the Board of the date on which 
the report of findings and 
recommendations was forwarded to the 
Board.

(i) Board decision. (1) Within 60 days 
of receipt of the report of findings and 
recommendations issued under
§ 268.305(h) of this part, the Board shall 
issue a final decision pursuant to 
§ 268.209 of this part, which shall 
accept, reject, or modify the findings
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and recommendations of the 
administrative judge.

(2) The final1 decision of the Hoard 
shall be in writing and shall be 
transmitted to the agent of die class by 
certified mail, return receipt requested, 
along with a copy of the report of 
findings and recommendations of the 
administrative judge.

(3) When the Board’s final decision is 
to reject or modify the findings and 
recommendations of the administrative 
judge, the Board’s final decision shall 
contain specific reasons for the Board’s 
final decision.

(4) If the Board has not issued a final 
decision within 60 days of its receipt of 
the administrative judge’s report of 
findings and recommendations, those 
findings and recommendations of the 
administrative judge shall became the 
Board’s final deeision. The Board1 shall 
transmit the final decision to the agent 
of the dass within 5 calendar days of 
the expiration of the 60-day period.

(5) The final decision of the Board 
shall require any relief authorized by 
law and determined to be necessary or 
desirable to resolve the issue of 
discrimination.

(6) The final decision of the Board 
shall, subject to subpart £  of this part, 
be binding on all members of the class 
and the Board.

(7) The final decision shall inform the 
class agent of the right to seek review by 
the Commission, or to file a civil action, 
in accordance with subpart £  of this 
part, and cd the applicable time limits.

(j) N otification o f decision. The Board 
shall notify class members of the 
Board’s final decision and relief 
awarded, if any, through the same 
media employed to give notice of the 
existence of the class complaint. The 
notice, where appropriate, shall include 
information concerning the rights of 
class members to seek individual relief, 
and of the procedures to be followed. 
Notice shall be given, by the Board 
within 10 calendar days of the 
transmittal of the final decision to the 
agent of the dass.

{k f R elief fo r  individual class 
m em bers. (11 When the Board finds 
class discrimination, the Board shall 
eliminate or modify the personnel 
policy or practice out of which, the 
complaint arose and provide individual 
relief, including an award of attorney’s 
fees and costs, to the agent of the class 
in accordance with § 268.501(e) of this 
pält»

(2) When class-wide discrimination is 
not found, but it is found that the agent 
of the class is a victim of discrimination, 
§ 268.501 of this part shall apply. The 
Board shall also, within 60 days of the 
issuance of its final decision finding no

class-wide discrimination, issue the 
acknowledgement of receipt of an 
individual complaint as required by 
§ 268.205(d) of this peart and process in 
accordance with the provisions of 
subpart B of this part, each individual 
complaint that was subsumed into the 
class complaint.

(3j When class-wide discrimination is 
found in a final decision of the Board, 
and a class member believes that he or 
she is entitled to individual relief, the 
class member may file a written claim 
with the Board’s EEQ Programs Director 
within 30 days of receipt of notification 
by the Board of its final decision. The 
claim must include a specific, detailed 
showing that the claimant is a class 
member who was affected by a 
personnel action or matter resulting 
from the discriminatory personnel 
policy or practice, and that this 
discriminatory action took place within 
the period of time for which the Board 
found class-wide discrimination in its 
final decision. The period of time for 
which the Board finds class-wide 
discrimination shad begin not more 
than 45 days prior to the initial contact 
by the agent of the class with the EEO 
Counselor and shall end not later than 
the date when the Board eliminates the 
personnel policy or practice Sound tobe 
discriminatory in the Board’s final 
decision. The Board shall issue a final 
decision cm each such claim within 90 
days of filing. Such decision must 
include a notice of the right to file a 
request for review with the Commission 
or a civil action in accordance with 
subpart £  of this part and the applicable 
timelimits. A copy of EEOC Form 573, 
notice of Appeal/Petition, shall be 
attached to the Board’s decision 
pursuant to § 260,209(b)(7) of this part.

Subpart D—Review by the Equal 
Employment Opportunity Commission

$268.401 Review by the Equal 
Employment Opportunity Commission.

(a) An individual complainant may 
file a request for review with the 
Commission of a final decision issued 
by the Board under $ 268.209 of this 
part, or a dismissal by the Board of all 
or a portion of an individual complaint 
under § 268.206 of this part.

(b) An. agent of the class may file a 
request for review with the Commission 
of a dismissal of all or a portion of a 
class complaint rendered by the Board 
under § 268.305(c) of this part, or a final 
decision of the Board accepting or 
rejecting all or a portion of a report of 
findings and recommendations of an 
administrative judge with regard to a> 
class complaint pursuant to $ 268.3G5(i) 
of this part A class member may file a

request for review with the Commissiq 
of a final decision by the Board on a 
claim for individual relief under a class 
complaint pursuant to § 268.305(kl of 
this part.. Both an agent of the class and 
a class member may file a request for 
review with toe Commission of a final 
decision of the Board on a petition 
pursuant to § 268.305(f)(4) of this part

(c) A complainant, agent of the class 
or individual class claimant may file a 
request for review with the Commissioi 
of the Board’s alleged noncompliance 
with a settlement agreement or final 
decision m accordance with §268.504 
of this part.

$ 268.402 Time Omits for review by the 
Equal Employment Opportunity 
Commission.

(a) Any dismissal of a complaint or a 
portion of a complaint, or any final 
decision of the Board, as set forth in 
paragraphs (b)(1) through (7) of 
§ 268.209 of this part, may be reviewed 
by the Commission if a request for 
review is filed with the Commission 
within 30 days of toe complainant's 
receipt of the dismissal or final 
decision. In the case of class complaint! 
any final decision of toe Board received 
by an agent of the class, petitioner or 
any individual class, claimant may be 
reviewed by the Commission if a reques 
for review is filed with the Commi ssioi 
within 30 days of its receipt. Where a 
complainant has notified the EEO 
Programs Director of alleged 
noncompliance with a settlement 
agreement in accordance with § 268.504 
of this part, thè complainant may file s 
request for review with the Commission 
within 35 days after notification to the 
EEO Programs Director under 
§ 268.504(a) of this part of such 
noncompliance, but the complainant 
must file a request for review within 30 
days of receipt of the Board’s 
determination.

fb) If toe complainant is represented 
by an mtoraey of record, then the 30 daj 
time period provided in paragraph (a) of 
this section within which to file a 
request for review shall be: calculated 
from the receipt of the notification 
required under § 268.504(a) of this part 
by the attorney. In all other Instances, 
the time within which to file a request ; 
for review with the Commission shall h 
calculated from the receipt of the 
notification required under § 268t504(a) 
of this part by toe complainant.

§268.403 How to seek review.
(a) The complainant must file a 

request tor review with the Commission 
by sending EEOC Form 573, notice of 
Appeal/Petition, to the Director, Office 
of Federal Operations, Equal

■
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Employment Opportunity Commission, 
P.O. Box 19848, Washington, DC 20036, 
or by personal delivery or facsimile. The 
complainant should indicate what 
matters he or she is requesting the 
Commission to review.

(b) The complainant shall furnish a 
copy of the request for review to the 
Board’s EEO Programs Director at the 
same time that he or she files the 
request for review with the Commission. 
In or attached to the request for review 
by the Commission, the complainant 
must certify the date and method by 
which service was made on the Board.

(c) If a complainant does not file a 
request for review with the Commission 
within the time limits of this subpart D, 
the request for review shall be untimely 
and shall be dismissed by the 
Commission.

(d) Any statement or brief in support 
of the request for review must be 
submitted to the Director, Office of 
Federal Operations, Equal Employment 
Opportunity Commission, and to the 
Board within 30 days of the filing of the 
request for review. Following receipt of 
the request for review, and any brief in 
support of the request for review, the 
Director, Office of Federal Operations, 
Equal Employment Opportunity 
Commission, shall request the 
complaint file from the Board. The 
Board shall submit the complaint file 
and any Board statement or brief in 
opposition to the request for review to 
the Director, Office of Federal 
Operations, Equal Employment 
Opportunity Commission, within 30 
days of receipt of the Commission’s 
request for the complaint file. A copy of 
the Board’s statement or brief shall be 
served on the complainant at the same 
time.
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§ 268.404 Procedure on review.
(a) The Commission’s Office of 

Federal Operations shall review the 
complaint file and all written statements 
and briefs from either party. The 
Commission may supplement the record 
by an exchange of letters or memoranda, 
investigation, remand to the Board or 
other procedures.

(b) If the Commission’s Office of 
Federal Operations requests information 
from one or both of the parties to 
supplement the record, each party 
providing information shall send a copy 
of the information submitted to the 
Commission to the other party.

3R

a

§ 268.405 Decisions on review.
(a) The Commission’s Office of 

Federal Operations shall issue a written 
decision (the EEOC decision) setting 
forth its reasons for the decision. The 
Commission shall dismiss requests for

review in accordance with §§ 268.206, 
268.403(c) and 268.507 of this part. The 
EEOC decision shall be based on the 
preponderance of the evidence. If the 
EEOC decision contains a finding of 
discrimination, appropriate remedy(ies) 
shall be included and, where 
appropriate, the entitlement to interest, 
attorney’s fees or costs shall be 
indicated. The EEOC decision shall 
reflect the date of its issuance, inform 
the complainant of his or her civil 
action rights, and be transmitted to the 
complainant and to the Board by 
certified mail, return receipt requested.

(b) The EEOC decision issued under 
paragraph (a) of this section is final, 
subject to paragraph (c) of this section, 
within the meaning of § 268.406(d) of 
this part unless:

(1) Either party files a timely request 
for reconsideration pursuant to
§ 268.406 of this part; or

(2) The Commission on its own 
motion reconsiders the case.

(c) The Board, within 30 days of 
receiving the EEOC decision, shall issue 
final decision pursuant to § 268.209 of 
this part based upon the EEOC decision.

§268.406 Reconsideration.
(a) Within a reasonable period of time, 

the Commission may, in its discretion, 
reconsider an EEOC decision issued 
under § 268.405(a) of this part, 
notwithstanding any other provisions of 
this part.

(b) A party may request 
reconsideration of an EEOC decision 
issued under § 268.405(a) of this part 
provided that such request is made 
within 30 days of receipt of an EEOC 
decision or within 20 days of receipt of 
another party’s timely request for 
reconsideration. Such request, along 
with any supporting statement or brief; 
shall be submitted to the Commission’s 
Office of Review and Appeals, and to all 
parties with proof of such submission. 
All other parties shall have 20 days from 
the date of service in which to submit 
to all other parties, with proof of 
submission, any statement or brief in 
opposition to the request.

(c) The request for reconsideration or 
the statement or brief in support of the 
request shall contain arguments or 
evidence which tend to establish that:

(1) New and material evidence is 
available that was not readily available 
when the EEOC decision was issued;

(2) The EEOC decision involved an 
erroneous interpretation of law, 
regulation or material fact, or 
misapplication of established policy; or

(3) The EEOC decision is of such 
exceptional nature as to have substantial 
precedential implications.

(d) A decision on a request for 
reconsideration by either party is final 
and there shall be no further right by 
either party to request reconsideration 
of an EEOC decision.

Subpart E—Remedies, Enforcement 
and Civil Actions

§ 268.501 Remedies and relief.
(a) G eneral procedures. When the 

Board finds discrimination when 
issuing its final decision pursuant to 
§ 268.209 of this part, the Board shall 
consider the following elements in 
providing full relief to complainants:

(1) Notification to all employees of the 
Board of their right to be free of 
unlawful discrimination and assurance 
that the particular types of 
discrimination found will not recur;

(2) Commitment that corrective, 
curative or preventive action will be 
taken, or measures adopted, to ensure 
that violations of law and this part 
similar to those found unlawful will not 
recur;

(3) An unconditional offer to each 
identified victim of discrimination of 
placement in the position the person 
would have occupied but for the 
discrimination suffered by that person, 
or a substantially equivalent position;

(4) Payment to each identified victim 
of discrimination on a make whole basis 
for any loss of earnings the person may 
have suffered as a result of die 
discrimination; and

(5) Commitment that the Board shall 
cease from engaging in the specific 
unlawful employment practice found in 
the case.

(b) R elief fo r  an applicant. (1) (i)
When it is determined in a final 
decision that an applicant for 
employment has been discriminated 
against, the Board shall offer the 
applicant for employment the position 
that the applicant for employment 
would have occupied absent 
discrimination or, if justified by the 
circumstances, a substantially 
equivalent position unless clear and 
convincing evidence indicates that the 
applicant for employment would not 
have been selected even absent the 
discrimination. The offer to the 
applicant for employment shall be made 
in writing. The applicant for 
employment shall have 15 days from 
receipt of the offer within which to 
accept or decline the offer. Failure to 
accept the offer within the 15-day 
period will be considered a declination 
of the offer, unless the applicant for 
employment can show that 
circumstances beyond his or her control 
prevented a response within the time 
limit.
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(ii) If  the offer is accepted, 
appointment shall be retroactive to the 
date the applicant for employment 
would have been hired. Back pay, 
computed in the manner prescribed in 
5 CFR 550.805 shall be awarded from 
the date the applicant for employment 
would have entered on duty* until die 
date the applicant for employment 
actually enters on duty unless clear and 
convincing evidence indicates that the 
applicant would not have been selected 
even absent discrimination. Interest on 
back pay shall be included in the back 
pay computation where sovereign 
immunity has been waived. An 
applicant for employment shall be 
deemed to have performed service at the 
Board during such period for all 
purposes except for meeting service 
requirements for completion of a 
required probationary period.

(in) If the offer of employment is 
declined, the Board shall award the 
applicant for employment a sum equal 
to the back pay he or she would have 
received, computed in. the manner 
prescribed in 5 CFR 55CT.805 from thé 
date he or she would have been 
appointed until the date die offer was 
declined, subject to the limitation of 
paragraph (b)(3) of this section. Interest 
on back pay shall be included in the 
back pay computation. The Board shall 
inform die applicant for employment, in 
its offer of employment, of die right to 
this award in the event the offer of 
employment is declined.

’ (2) When it is determined in a final 
decision that discrimination existed at 
the time the applicant for employment 
was considered for employment but also 
by clear and convincing evidence that 
the applicant would not have been hired 
evën absent discrimination, the Board 
shall nevertheless take all steps 
necessary to eliminate die 
discriminatory practice and ensure it 
does not recur.

(3) Back pay under this paragraph (b) 
for complaints under Title VII or the 
Rehabilitation Act may not extend from 
a date earlier than two years prior to the 
date on which the complaint was 
initially fifed by dm applicant for 
employment.

(c) R elie f fo r  an em ployee. When it is 
determined in a final decision that an 
employee of the Board was 
discriminated against, the Board shall 
provide relief, which shall include, but 
need not be limited to, one or more of 
the following actions:

(1) Nondiscximinatary placement, 
with back pay computed in the manner 
prescribed in 5 CFR 558.805 unless 
dear and convincing evidence 
contained in the record demonstrates 
that the personnel action would have

been taken even absent the 
discrimination. Interest on back pay 
shall be included in the back pay 
computation where sovereign immunity 
has been waived. The back pay liability 
under Title VH or the Rehabilitation Act 
is limited to the two years prior to the 
date the discrimination complaint was 
filed;

(2) If clear and convincing evidence 
indicates that, although discrimination 
existed at the time the personnel action 
was taken, the personnel action would 
have been taken even absent 
discrimination, the Board shall 
nevertheless eliminate any 
discriminatory practice and ensure it 
does not recur,

£3) Cancellation of an unwarranted 
personnel action and restoration of the 
employee;

(4) Expunction from the Board’s 
records of any adverse materials relating 
to the discriminatory practice; and

(5) Full opportunity to participate in 
the employee benefit denied (e.g., 
training,  ̂preferential work assignments, 
overtime scheduling).

(d) M itigation o f  dam ages. The Board 
shall not decline to grant relief based 
upon failure to mitigate damages unless 
it has clear and convincing evidence 
that the employee or applicant for 
employment has failed to mitigate 
damages. The Board shall have the 
burden of proving by a preponderance 
of the evidence that the complainant has 
failed to mitigate his or her damages.

(el Attorney’s  fee& or costs—(1) 
Awards o f  attorney's fe e s  or costs. The 
provisions of this paragraph (e) relating 
to the award of attorney’s fees or costs 
shall apply to allegations of 
discrimination prohibited by Title VH 
and the Rehabilitation A ct In a notice 
of final action or a decision, the 
employee or applicant for employment 
may be awarded reasonable attorney’s 
fees or costs (including expert witness 
fees) incurred in the processing of the 
complaint. In this regard:

(i) A finding of discrimination raises 
a presumption of entitlement to an 
award of attorney’s fees;

(ii) Attorney’s fees are allowable only 
forthe services of members of the Bar 
and law clerks, paralegals or law 
students under the supervision of 
members of the Bar, except that no 
award is allowable forthe services of 
any employee of the Federal 
Government; and

(in) Attorney's fees shall be paid only 
for services performed after the filing of 
a written complaint and after the 
complainant has notified the Board that 
he or she is represented by an attorney, 
except that fees allowable for a 
reasonable period of time prior to the

_______________ lj ; - — -
notification of representation for any 
services performed in reaching a 
determination to represent the 
complainant. Written submissions ta thg 
Board that are signed by the 
representative shall be deemed to 
constitute notice of representation.

(2 j Am ount o f  awards. (L) When the 
attorney’s fees or costs are awarded, the 
complainant’s attorney shall submit a 
verified stat ement of costs and 
attorney’s fees (including expert witness | 
fees), as appropriate, to the Board 
within 30 days of receipt of the final 
decision, unless a request for review or j 
reconsideration is fifed. A statement of 1 
attorney’s fees shall be accompanied by ] 
an affidavit executed1 by the attorney of j 
record itemizing the attorney's charges 
for legal services mad both the verified 
statement and the accompanying 
affidavit shall be made a part of die 
complaint file. The amount of attorney’s] 
fees or costs toe be awarded the 
complainant shall be determined by 
agreement among the complainant, the 
complainant’» representative and the 
Board. Such agreement shall 
immediately be reduced to writing.

(ii) (A) If the complainant, the 
complainant's representative and die 
Board cannot reach an agreement on the ] 
amount of attorney's fees or costs within 
20 days of the Board’s receipt of the 
verified statement and accompanying 
affidavit, die Board shall issue a 
decision determining the amount of 
attorney’s fees ot costs due within 30 
days of receipt of the statement and 
affidavit. Hie decision of the Board 
shall include the specific reasons for 
determining the arngamt of the award. 
The complainant or the complainant s 
representative may fife a request for 
review with the Commission of the 
Board’s decision, and the Board’s notice 
to the complainant and his or her 
representative shall include EEOC Form | 
573, notice of Appeal/Petition.

(B) The amount of attorney’s fees shall ] 
be calculated in accordance with 
existing case few using the following 
standards: The starting point shall be 
the number of hours reasonably 
expended multiplied by a reasonable 
hourly rata This amount may be 
reduced or increased in consideration of 
the following factors, although 
ordinarily many of these factors are 
subsumed within the calculation set 
forth in this paragraph (ie)f2}fii)(l|): The 
time and labor required, the novelty and 
difficulty of the questions, the skill 
requisite to perform the legal service 
properly , the attorney's preclusion from 
other employment due to acceptance of 
the case, the customary fee, whether the 
fee Is fixed or contingent, time 
limitations imposed by the cKent or the
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■rcumstances, the amount involved and 
lie results obtained, the experience, 
Imputation, and ability of the attorney, 
be undesirability of the case, the nature 
jnd length of the professional 
jlationship with the client, and the 
(wards in similar cases. Only in cases 
¿if exceptional success should any of 
these factors be used to enhance an 
award computed by the formula set 
fprth in this paragraph (e)(2)(ii){B).
[ (C) The costs that may be awarded are 
lose authorized b^ 28  U.S.C. 1920 to 

ĉlude: Fees of the reporter for. all or 
liy of the stenographic transcript 
^cessarily obtained for use in the case; 
I s  and disbursements for printing and 
Witnesses; and fees for exemplification 
Id copies necessarily obtained for use 
| the case.

B(iii) Witness fees shall be awarded in 
accordance with the provisions of 28 
If.S.C. 1821, except that no award shall 
be made for a federal employee who is 

I p  a duty status when made available as 
a witness,

§1268.502 Compliance with EEOC 
decisions.
■  (a) The relief ordered in an EEOC 
decision, if accepted pursuant to 
§£268.209 of this part as a final decision, 
or not acted upon by the Board w i t h i n  
|e time periods of § 268.209 of this 
part, shall be binding upon the Board. 

K ilu re  to implement its final decision, 
the EEOC decision in such 

Hrcumstances, shall be grounds for the 
rafemplainant to file a civil action under 
fl§ 268.505 and 268.506 of this part.
■(b) Notwithstanding paragraph (a) of 

^■is section, when the Board requests 
^■consideration, when the case involves 
»  employee’s removal, separation, or 
suspension continuing beyond the date 
of the request for reconsideration, and 
wpen the EEOC decision recommends 
ttroactive restoration, the Board s h a l l  
Qpnply with the EEOC decision only to 
the extent of the temporary or 

Hflfaditional restoration of the employee 
tqduty status in the position 

M:ommended by the Commission, 
■nding the outcome of the Board’s 

B luest for reconsideration.
H fl) Service under the temporary or 
cjfoditional restoration provisions of 

rj»s paragraph (b) shall be credited 
^ ■ ’ard the completion of a probationary 
B p ia l  period, or eligibility for a within- 
B d e  increase, if the EEOC decision is 
Ttield.
■p) The Board shall notify the 
%iimission and the employee in 
pting, at the same time it requests 
consideration, that the relief it 
Dvides is temporary or conditional.

(c) Relief shall be provided in full no 
later than 60 days after all 
administrative proceedings have ended.

§ 268.503 Enforcement of EEOC decisions.
(a) Petition fo r  en forcem ent As set 

forth in this section, a complainant may 
petition the Commission for 
enforcement of an EEOC decision issued 
under the review process of this part. 
The petition shall be submitted to the 
Office of Federal Operations, Equal 
Employment Opportunity Commission. 
The petition shall specifically set forth 
the reasons that lead the com p lainant to 
believe that the Board is not complying 
with the EEOC decision.

(b) Com pliance. The Commission’s 
Office of Federal Operations may take 
appropriate action to ascertain whether 
the Board should have adopted the 
EEOC decision pursuant to § 268.209 of 
this part, if the Commission determines 
that the Board has failed to comply with 
the EEOC decision in full, the 
Commission may undertake the efforts 
set forth in paragraphs (c) and (d) of this 
section to obtain compliance by the 
Board.

(c) Clarification. The Commission’s 
Office of Federal Operations may, on its 
own motion or in response to the 
petition for enforcement or in 
connection with a timely request for 
reconsideration, issue a clarification of 
an EEOC decision. A clarification may 
not change the result of a prior EEOC 
decision or enlarge or diminish the 
relief contained in the EEOC decision, 
but it may further explain the meaning 
or intent of the EEOC decision. The 
Commission may also send a notice to 
the Board seeking an explanation why 
the Board failed to adopt the EEOC 
decision as its final decision under
§ 268.209 of this part, and the Board 
shall respond to such request within 30 
days of receipt of the notice addressing 
the issue raised by the Commission.

(d) N otification to com plainant o f  
com pletion o f  adm inistrative efforts. 
Where the Commission has determined 
that the Board has failed to adopt the 
EEOC decision as its final decision, the 
Commission may notify the .X  
complainant who has petitioned the 
Commission under paragraph (a) of this 
section of his or her right to file a civil 
action under § 268.505 of this part for 
failure of the Board to adopt the EEOC 
decision as its final decision.

§ 268.504 Compliance with settlement 
agreements and final decisions.

(a) Any settlement agreement 
knowingly and voluntarily agreed to by 
the Board and a complainant, reached at 
any stage of the complaint process, shall 
be binding on both parties. A final

decision of the Board that has not been 
the subject of review by the 
Commission, or in a civil action, shall 
nonetheless be binding on the Board. If 
the complainant believes that thè Board 
has failed to comply with the terms of 
a settlement agreement or a final 
decision, the complainant shall notify 
the EEO Programs Director, in writing, 
of the alleged noncompliance within 30 
days of when the complainant knew or 
should have known of the alleged 
noncompliance. The com plainant may 
request that the Board implement the 
terms of the settlement agreement or 
final decision or alteratively, that the 
complaint be reinstated for further 
processing from the point processing 
ceased.

(b) The Board shall attempt to resolve 
the matter brought to the Board’s 
attention by the complainant in 
paragraph (a) of this section, and 
respond to the complainant, in writing. 
If the Board has not responded to the 
complainant, in writing, or if the 
complainant is not satisfied with the 
Board’s attempt to resolve the matter, 
the complainant may request the 
Commission to review whether the 
Board has complied with the terms of 
the settlement agreement or the final 
decision. The complainant may file 
such request for review 35 days after he 
or she has served the Board with the 
notice of allegations of noncompliance, 
but must file the request for review with 
the Commission within 30 days of his 
or her receipt of a Board’s 
determination. The complainant must 
serve a copy of the request for review on 
the Board and the Board may submit a 
response to the Commission within 30 
days of receiving notice of request for 
review.

(c) Prior to rendering its 
determination, the Commission may 
request that the parties submit whatever 
additional information or 
documentation they deem necessary, or 
it may direct that an investigation or 
hearing on the matter be conducted. If 
the Commission determines that the 
Board is not in compliance and the 
noncompliance is not attributable to 
acts or conduct of the complainant, it 
may order that the complaint be 
reinstated for further processing from 
the point processing ceased. Allegations 
that subsequent acts of discrimination 
violate a settlement agreement shall be 
processed as separate complaints under 
§§ 268.205 or 268.305 of this part, as 
appropriate, rather than under this 
section.
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§ 268.505 Civil action: Title VII, Age 
Discrimination In Employment Act and 
Rehabilitation Act

A complainant who has filed an 
individual complaint, an agent of the 
class who has filed a class complaint or 
a claimant who has filed a claim for 
individual relief pursuant to a class 
complaint may file a civil action in an 
appropriate United States District Court 
alleging violations of Title VII, the 
ADEA or the Rehabilitation Act:

(a) Within 90 days of receipt of the 
Board’s final decision on an individual 
or class complaint, whether or not a 
request for review has been filed with 
the Commission:

(b) After 180 days from the date of 
filing an individual or class complaint 
if a request for review by the 
Commission has not been filed and a 
final decision of the Board has not been 
issued;

(c) Within 90 days of receipt of an 
EEOC decision; or

(d) After 180 days from the date of 
filing a request for review with the 
Commission if an EEOC decision has 
not been issued by the Commission.

§ 268.506 Civil action: Equal Pay Act 
A complainant may file a civil action 

under section 16(b) of the Fair Labor 
Standards Act (29 U.S.C. 216(b)) in a 
court of competent jurisdiction within 
two years or, if the violation is willful, 
three years of the date of the alleged 
violation of the Equal Pay Act regardless 
of whether he or she pursued any 
administrative complaint processing (29 
U.S.C. 225). Recovery of back wages 
under the Equal Pay Act is limited to 
two years prior to the date of filing suit, 
or to three years if the violation is 
deemed willful. Liquidated damages in 
an equal amount may also be awarded. 
The filing of a complaint or request for 
review with the Commission under this 
part shall not toll the time for filing a 
civil action.
§ 268.507 Effect of filing acivii action.

Filing a civil action under §§ 268.505 
or 268.506 of this part shall terminate 
the Commission’s processing of any 
request for review. If a private suit is 
filed subsequent to the filing of a 
request for review, the parties shall 
notify the Commission of such filing in 
writing.

Subpart F—Matters of General 
Applicability

§ 268.601 EEO group statistics.
(a) The Board shall collect and 

maintain accurate employment 
information on the race, national origin 
sex and disabilities of its employees.

(b) Data on race, national origin and 
sex shall be collected by voluntary self- 
identification. If an employee does not 
voluntarily provide the requested 
information, the Board shall advise the 
employee of the importance of the data 
and of the Board’s obligation to report 
it. If the employee still refuses to 
provide the information, the Board shall 
make a visual identification and inform 
the employee of the data it will be 
reporting. If the Board believes that 
information provided by an employee is 
inaccurate, the Board shall advise the 
employee that the purpose for which the 
data is being collected is solely 
statistical, of the need for accuracy , of 
the Board’s recognition of the sensitivity 
of the information, and of the existence 
of procedures to prevent its 
unauthorized disclosure. If, thereafter, 
the employee declines to change the 
apparently inaccurate self identification, 
the Board shall accept it.

(c) Subject to applicable law, the 
information collected under paragraph
(b) of this section shall be disclosed 
only in the form of gross statistics. The 
Board will not collect or maintain any 
information on the race, national origin, 
or sex of individual employees except in 
accordance with applicable law and 
when an automated data processing 
system is used in accordance with 
standards and requirements prescribed 
by the Commission to insure individual 
privacy and the separation of that 
information from the employee’s 
personnel record.

(d) The Board’s system shall 
incorporate the following controls:

(1) Only those categories of race and 
national origin approved by the 
Commission shall be used; and

(2) Only the specific procedures for 
the collection and maintenance of data 
that are prescribed or approved by the 
Commission shall be used.

(e) The Board shall use the data only 
in studies and analyses that contribute 
affirmatively to achieving the objectives 
of the Board’s equal employment 
opportunity program. The Board shall 
not establish quotas for the employment 
of persons on the basis of race, color, 
religion, sex, or national origin.

(fi Data on disabilities shall also be 
collected by voluntary self- 
identification. If an employee does not 
voluntarily provide the requested 
information, the Board shall advise the 
employee of the importance of the data 
and of the Board’s obligation to report 
it. If an employee who has been 
appointed pursuant to the Board’s 
affirmative action program for hiring 
individuals with a disability still refuses 
to provide the requested information, 
the Board shall identify the employee’s

disability based upon the records 
supporting the appointment. If any 
other employee still refuses to provide 
the requested information or provides i 
information that the Board believes to I 
be inaccurate, the Board shall report thel 
employee’s disability status as 
unknown.

(g) The Board shall report to the 
Commission on employment by race, 
national origin, sex and disability in the] 
form and at such times as the Board and 
Commission shall agree.

§ 268.602 Reports to the Equal 
Employment Opportunity Commission.

(a) The Board shall report to the 
Commission information concerning 
pre-complaint counseling and the 
status, processing, and disposition of 
complaints under this part at such time 
and in such manner as the Board and j  
Commission shall agree.

(b) The Board shall advise the I
Commission whenever it is served withl 
a federal corn! complaint based upon a I 
complaint that is pending review at thel 
Commission. I

(c) The Board shall prepare annually I 
equal employment opportunity plans ofl 
actions, in the form requested by the 1 
Commission, and shall submit.such 
plans for review and advice by the 
Commission. The plans of action shall I 
include:

(1) Provision for the establishment ofj 
training and education programs 
designed to provide maximum 
opportunity for employees to advance 
so as to perform at their highest 
potential;

(2) Description of the qualifications, 
in terms of training and experience 
relating to equal employment 
opportunity, of the principal and 
operating officials concerned with 
administration of the Board’s equal 
employment opportunity program; and

(3) Description of the allocation of 
personnel and resources proposed by 1 
the Board to carry out its equal 
employment opportunity program.

§ 268.603 Voluntary settlement attempts.
The Board shall make reasonable 

efforts to settle, voluntarily, com plaint! 
of discrimination as early as possible iij 
and throughout, the administrative I 
processing of complaints, including thi 
pre-complaint counseling stage. Any 
settlement reached shall be reduced to 
writing and shall be signed by both 
parties and shall identify the allegation 
resolved.

I
I

I

1

§ 268.604 Filing and computation of time
(a) All time periods in this part that 

are stated in terms of days are calendar 
days unless otherwise stated.
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(b) A document shall be deemed 
timely filed if it is delivered in person, 
or sent via U.S. mail and postmarked 
before the expiration of the applicable 
filing period; or, in the absence of a 
legible postmark, if it is received via 
U.S, mail within five days of the 
expiration of the applicable filing 
period.

(c) The time limits in this part are 
subject to waiver, estoppel, and 
equitable tolling.

(d) The first day counted shall be the 
day after the event from which the time 
period began to run and the last day of 
the period shall be included, unless it 
[fails on a Saturday, Sunday, or Federal 
holiday, in which case the period shall 
be extended to include the next 
business day.

[§ 268.605 Representation and official time, 
t (a) At any stage in the processing of 
a complaint, including the counseling 
stage under § 268.204 of this part, the 
¡complainant shall have the right to be 
accompanied, represented and advised 
[by a representative of complainant’s 
choice.
1 (b) If the complainant is an employee 
[of the Board, he or she shall have a 
reasonable amount of official time, if 
[otherwise on duty, to prepare the 
[complaint and to respond to Board and 
[Commission requests for information. If 
she complainant is an employee of the 
Board and he or she designates another 
[employee of the Board as his or her 
representative, the representative shall 
pave a reasonable amount of official 
[time, if otherwise on duty, to prepare 
[the complaint and respond to Board and 
¡Commission requests for information. 
[The Board is not obligated to change 
[work schedules, incur overtime wages, 
pr pay travel expenses to facilitate the 
choice of a specific representative or to 
plow the complainant and 
epresentative to confer. The 
.omplainant and the representative, if 

employed by the Board and otherwise in 
p pay status, shall be on official time, 
egardless of their tours of dutyr when 
v eir presence is authorized or required 
y the Board or the Commission during 
e investigation, informal adjustment, 

r hearing on the complaint.
(c) In cases where the representation 

f a complainant or the Board would 
onflict with the official or collateral 
uties of the representative, the Board 
ay, after giving the representative an 

pportunity to respond, disqualify the 
presentative. 
id) Unless the complainant states 

therwise in writing, after the Board has 
Received written notice of the name, 
¡address and telephone number of a 

presentative, all official

correspondence shall be with the 
representative with copies to the 
coifiplainant. When the complainant 
designates an attorney as representative, 
seryice of documents and decisions on 
the complaint shall be made on the 
attorney and not on the complainant, 
and time frames for receipt of materials 
by the complainant shall be computed 
from the time of receipt by the attorney. 
The complainant must serve all official 
correspondence on the designated 
representative of the Board.

(e) The complainant shall at all times 
be responsible for proceeding with the 
complaint whether or not he or she has 
designated a representative.

(f) Witnesses who are Board 
employees shall be in a duty status 
when their presence is authorized or 
required in connection with a 
complaint.

§ 268.606 Joint processing and 
consolidation of complaints.

Complaints of discrimination filed by 
two or more complainants consisting of 
substantially similar allegations of 
discrimination or relating to the same 
matter, or two or more complaints of 
discrimination from the same 
complainant, may be consolidated by 
the Board for joint processing after 
appropriate notification to the parties. 
The date of the first filed complaint 
controls the applicable time frames 
under subpart B of this part

Subpart G—Prohibition Against 
Discrimination In Board Programs and 
Activities Because of a Physical or 
Mental Disability

§ 268.701 Purpose and application.
(a) Purpose. The purpose of this . 

subpart G is to prohibit discrimination 
on die basis of a disability in programs 
or activities conducted by the Board.

(b) A pplication. (1) This subpart G 
applies to all programs and activities 
conducted by the Board. Such programs 
and activities include:

(1) Holding open meetings of the 
Board or other meetings or public 
hearings at tl|p Board’s office in 
Washington, DC;

(ii) Responding to inquiries, filing 
complaints, or applying for employment 
at the Board’s office; -

{iii) Making available the Board’s 
library facilities; and

(iv) Any other lawful interaction with 
the Board or its staff in any official 
matter with people who are not 
employees of the Board.

(2) This subpart G does not apply to 
Federal Reserve Banks or to financial 
institutions or other companies 
supervised or regulated by the Board.

§268.702 Notice.
The Board shall make available to 

employees, applicants for employment, 
participants, beneficiaries, and other 
interested persons information 
regarding the provisions of this subpart 
G and its applicability to the programs 
and activities conducted by the Board, 
and make this information available to 
them in such manner as the Board finds 
necessary to apprise such persons of the 
protections against discrimination 
assured them by this subpart G.

§268.703 Prohibition against 
discrimination.

(a) No qualified individual with a 
disability shall, on the basis of a 
disability, be excluded from 
participation in, be denied the benefits 
of, or otherwise be subjected to 
discrimination in any program or 
activity conducted by the Board.

(b) (1) The Board, in providing any 
aid, benefit, or service, may not, directly 
or through contractual, licensing, or 
other arrangements, on the basis of a 
disability:

(1) Deny a qualified individual with a 
disability the opportunity to participate 
in or benefit from the aid, benefit, or 
service that is not equal to that provide 
to others;

(ii) Afford a qualified individual with 
a disability an opportunity to participate 
in or benefit from the aid, benefit, or 
service that is not equal to that afforded 
others;

(iii) Provide a qualified individual 
with a disability with an aid, benefit, or 
service that is not as effective in 
affording equal opportunity to obtain 
the same result, to gain the same benefit, 
or to reach the same level of 
achievement as that provided to others;

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
a disability or to any class of individuals 
with a disability than is provided to 
others unless such action is necessary to 
provide qualified individuals with a 
disability with aid, benefits, or services 
that are as effective as those provided to 
others;

(v) Deny a qualified individual with a 
disability the opportunity to participate 
as a member of planning or advisory 
boards; or

(vi) Otherwise limit a qualified 
individual with a disability in the 
enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by 
others receiving the aid, benefit, or 
service.

(2) The Board may not deny a 
qualified individual with a disability 
the opportunity to participate in 
programs or activities that are not 
separate or different, despite the
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existence of permissibly separate or 
different programs or activities.

(3) The Board may not, directly or 
through contractual or other 
arrangements, utilize criteria or methods 
of administration, the purpose or effect 
of which would:

(i) Subject qualified individuals with 
a disability to discrimination on the 
basis of a disability; or

(ii) Defeat or substantially impair 
accomplishment of the objectives of a 
program or activity with respect to 
individuals with a disability.

(4) The Board may not, in determining 
the site or location of a facility, make 
selections the purpose or effect of which 
would:

(i) Exclude individuals with a 
disability from, deny them the benefits 
of, or otherwise subject them to 
discrimination under any program or 
activity conducted by the Board; or

(ii) Defeat or substantially impair the 
acçomplishment of the objectives or a 
program or activity with respect to 
individuals with a disability.

(5) The Board, in the selection of 
procurement contractors, may not use 
criteria that subject qualified 
individuals with a disability to 
discrimination on the basis of a 
disability.

(6) The Board may not administer a 
licensing or certification program in a 
manner that subjects qualified 
individuals with a disability to 
discrimination on the basis of a 
disability, nor may the Board establish 
requirements for the programs and 
activities of licensees or certified 
entities that subject qualified 
individuals with a disability to 
discrimination on the basis of a 
disability. However, the programs and 
activities of entities that are licensed or 
certified by the Board are not, 
themselves, covered by this subpart G.

(c) The exclusion of individuals who 
do not have a disability from the 
benefits of a program limited by Federal 
statute or Board order to individuals 
with a disability or the exclusion of a 
specific class of individuals with a 
disability from a program limited by 
Federal statute or Board order to a 
different class of individuals with a 
disability is not prohibited by this 
subpart G.

(a) The Board shall administer 
programs and activities in the most 
integrated setting appropriate to the 
needs of qualified individuals with a 
disability.

§ 268.704 Employment
No qualified individual with a 

disability shall, on the basis of a 
disability, be subjected to

discrimination in employment under 
any program or activity conducted by 
the Board. The requirements and 
procedures of § 268.303 of this part shall 
apply to discrimination in employment 
under this subpart G.

§268.705 Program accessibility: 
Discrimination prohibited.

Except as otherwise provided in 
§ 268.706 of this part, no qualified 
individual with a disability shall, 
because the Board’s facilities are 
inaccessible to or unusable by 
individuals with a disability, be denied 
the benefits of, be excluded from 
participation in, or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
Board.
§ 268.706 Program accessibility: Existing 
facilities.

(a) General. The Board shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with a disability. 
This paragraph (a) does not:

(1) Necessarily require the Board to 
make each of its existing facilities 
accessible to and usable by individuals 
with a disability; or

(2) Require the Board to take any 
action that it can determine, based on a 
written record, would result in a 
fundamental alteration in the nature of 
a program or activity or in undue 
financial and administrative burdens. In 
those circumstances where the Board 
believes that the proposed action would 
fundamentally alter the program or 
activity or would result in undue 
financial and administrative burdens, 
the Board shall establish a written 
record showing that compliance with 
this paragraph (a) would result in such 
alterations or burdens. The decision that 
compliance would result in such * 
alterations or burdens shall be made by 
the Board of Governors or their designee 
after considering all Board resources 
available for use in the funding and 
operation of the conducted program or 
activity, and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the Board shall take any 
other action that would not result in 
such an alteration or such burdens but 
would nevertheless ensure that 
individuals with a disability receive the 
benefits and services of the program or 
activity.

(b) M ethods. The Board may comply 
with the requirements of this subpart G 
through such means as redesign of 
equipment, reassignment of services to

accessible buildings, assignment of 
aides to individuals with a disability, 
home visits, delivery of service at 
alternate accessible sites, alteration of 
existing facilities and construction of 
new facilities, use of accessible rolling 
stock, or any other methods that result 
in making its programs or activities 
readily accessible to and usable by 
individuals with a disability. The Board I  
is not required to make structural 
changes in existing facilities where 
other methods are effective in achieving a  
compliance with this subpart G. In 
choosing among available methods for 
meeting the requirements of this subpart fl 
G, the Board gives priority to those 
methods that offer programs and 
activities to qualified individuals with a I  
disability in the most integrated setting I 
appropriate.

(c) Time period  fo r  com pliance. The 
Board shall comply with any obligations ■  
established under this subpart G as 
expeditiously as possible.

§ 268.707 Program accessibility: New 
construction and alterations.

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the Board, 
shall be designed, constructed, or 
altered so as to be readily accessible to 
and usable by individuals with a 
disability.

§268.708 Communications.
(a) The Board shall take appropriate 

steps to ensure effective communication ■  
with applicants for employment, 
participants, personnel of other Federal 1 
entities, and members of the public.

(1) The Board shall furnish 
appropriate auxiliary aids where 
necessary to afford an individual with a I  
disability an equal opportunity to 
participate in, and enjoy the benefits of, ■ 
a program or activity conducted by the ] 
Board.

(i) In d&termining what type of 
auxiliary aid is necessary, the Board 
shall give primary consideration to the H  
requests of the individual with a 
disability. ,

(ii) The Board need not provide 
individually prescribed devices, readers f l
for personal use or study, or other I  
devices of a personal nature.

(2) Where the Board communicates 
with employees and others by 
telephone, telecommunication devices f l  
for deaf persons (TDD’s) or equally 
effective telecommunication systems 
shall be used. j

(b) The Board shall ensure that 
interested persons, including persons t
with impaired vision or hearing, can 
obtain information as to the existence )
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Ä nd location of accessible services, 
activities, and facilities.

I] (c) The Board shall provide signs at a 
primary entrance to any inaccessible 
facility, directing users to a location at 
[which they can obtain information 
about accessible facilities. The 

■international symbol for accessibility 
I  shall be used at each primary entrance 
I  pf an accessible facility.

I (d) This subpart G does not require 
I  the Board to take any action that would 
I  result in a fundamental alteration in the 
I  nature of a program or activity or in 
I  undue financial and administrative 
■urdens. In those circumstances where 
■ h e  Board believes that the proposed 
■action would fundamentally alter the 
■program or activity or would result in 
■indue financial and administrative 
■burdens, the Board shall establish a 
■vritten record showing compliance 
■vlth this subpart G would result in such 
■iterations or burdens. The

E^determination that compliance would 
esult in such alterations or burdens 
hall be made by the Board of Governors 

■br their designee after considering all 
■Board resources available for use in the 
■unding and operation of the conducted 
■program or activity, and must be 
Jpccompanied by a written statement of 
■ h e  reasons for reaching that conclusion, 
■ f  an action required to comply with this 

ftubpart G would result in such an 
«Iteration or such burdens, the Board 
shall take any other action that would 

■ lo t result in such an alteration or such 
iurdens but would nevertheless ensure 

■ hat, to the maximum extent possible, 
individuals with a disability receive the 
benefits and services of the program or 
activity.

§268.709 Compliance procedures.
■  (a) Applicability. Notwithstanding 
Iny other provision of this part, this 
■ection, except as provided in paragraph 
Jb) of this section, rather than subpart B 
Rid § 268.305 of this part, shall apply to 
■11 allegations of discrimination on the 
basis of a disability in programs or 
activities conducted by the Board.
■  (b) Employment com plaints. The 
■pard shall process complaints alleging 
discrimination in employment on the 
■ sis  of a disability in accordance with 
■jibpart B and § 268.305 of this part.
■  (c) Responsible official. The EEO 
programs Director shall be responsible 
R r coordinating implementation of this 
■ction.
■  (d) Filing the com plaint—(1) Who 
may file. Any person who believes that

■  or she has been subjected to 
■scrimination prohibited by this 
■lbpart G may, personally or by his or 
■er authorized representative, file a

complaint of discrimination with the 
EEO Programs Director.

(2) Confidentiality. The EEO Programs 
Director shall not reveal the identity of 
any person submitting a complaint, 
except when authorized to do so in 
writing by the complainant, and except 
to the extent necessary to carry out the 
purposes of this subpart G, including 
the conduct of any investigation, 
hearing, or proceeding under this 
subpart G.

(3) When to file . Complaints shall be 
filed within 180 days of the alleged act 
of discrimination. The EEO Programs 
Director may extend this time limit for 
good cause shown. For the purpose of 
determining when a complaint is timely 
filed under this paragraph (d), a 
complaint mailed to the Board shall be 
deemed filed on the date it is 
postmarked. Any other complaint shall 
be deemed filed on the date it is 
received by the Board.

(4) How to file . Complaints may be 
delivered or mailed to the 
Administrative Governor, the Staff 
Director for Management, the EEO 
Programs Director, the Federal Women’s 
Program Manager, the Hispanic Program 
Coordinator, or the Disabled Persons 
Program Coordinator. Complaints 
should be sent to the EEO Programs 
Director, Board of Governors of the 
Federal Reserve System, 20th and C 
Street NW., Washington, DC 20551. If 
any Board official other than the EEO 
Programs Director receives a complaint, 
he or she shall forward the complaint to 
the EEO Programs Director.

(e) A cceptance o f  com plaint. (1) The 
EEO Programs Director shall accept a 
complete complaint that is filed in 
accordance with paragraph (d) of this 
section and over which the Board has 
jurisdiction. The EEO Programs Director 
shall notify the complainant of receipt 
and acceptance of the complaint.

(2) If the EEO Programs Director 
receives a complaint that is not 
complete, he or she shall notify the 
complainant, within 30 days of receipt 
of the incomplete complaint, that 
additional information is needed. If the 
complainant fails to complete the 
complaint within 30 days of receipt of 
this notice, the EEO Programs Director 
shall dismiss the complaint without 
prejudice.

(3) If the EEO Programs Director 
receives a complaint over which the 
Board does not have jurisdiction, the 
EEO Programs Director shall notify the 
complainant and shall make reasonable 
efforts to refer the complaint to the 
appropriate government entity.

(f) lnvestigation/conciliation. (1)
Within 180 days of the receipt of a 
complete complaint, the EEO Programs

Director shall complete the investigation 
of the complaint, attempt informal 
resolution of the complaint, and if no 
informal resolution is achieved, the EEO 
Programs Director shall forward the 
investigative report to the Staff Director 
for Management.

(2) The EEO Programs Director may 
request Board employees to cooperate in 
the investigation and attempted 
resolution of complaints. Employees 
who are requested by the EEO Programs 
Director to participate in any 
investigation under this section shall do 
so as part of their official duties and 
during the course of regular duty hours.

(3) The EEO Programs Director shall 
furnish the complainant with a copy of 
the investigative report promptly after 
completion of the investigation and 
provide the complainant with an 
opportunity for informal resolution of 
the complaint.

(4) If a complaint is resolved 
informally, the terms of the agreement 
shall be reduced to writing and made a 
part of the complaint file, with a copy 
of the agreement provided to the 
complainant. The written agreement 
may include a finding on the issue of 
discrimination and shall describe any 
corrective action to which the 
complainant has agreed.

(g) Letter o f findings. (1) If an informal 
resolution of the complaint is not 
reached, the EEO Programs Director 
shall transmit the complaint file to the 
Staff Director for Management. The Staff 
Director for Management shall, within 
180 days of the receipt of the complete 
complaint by the EEO Programs 
Director, notify the complainant of the 
results of the investigation in a letter 
sent by certified mail, return receipt 
requested, containing:

(i) Findings of fact and conclusions of 
law;

(ii) A description of a remedy for each 
violation found;

(iii) A notice of right of the 
complainant to appeal the letter of 
findings under paragraph (k) of this 
section; and

(iv) A notice of right of the 
complainant to request a hearing.

(2j If the complainant does not file a 
notice of appeal or does not request a 
hearing within the times prescribed in 
paragraph (h)(1) and (j)(l) of this 
section, the EEO Programs Director shall 
certify that the letter of findings under 
this paragraph (g) is the final decision 
of the Board at the expiration of those 
times.

(h) Filing an appeal. (1) Notice of 
appeal, with or without a request for 
hearing, shall be filed by the 
complainant with the EEO Programs 
Director within 30 days of receipt from
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the Staff Director for Management of the 
letter of findings required by paragraph
(g) of this section.

(2) If the complainant does not 
request a hearing, the EEO Programs 
Director shall notify the Board of 
Governors of the appeal by the 
complainant and that a decision must be 
made under paragraph (k) of this 
section.

(1) A cceptance o f  appeal. The EEO 
Programs Director shall accept and 
process any timely appeal. A 
complainant may appeal to the 
Administrative Governor from a 
decision by the EEO Programs Director 
that an appeal is untimely. This appeal 
shall be filed within 15 calendar days of 
receipt of the decision from the EEO 
Programs Director,

(j) Hearing. (1) Notice of a request for 
a hearing, with or without a request for 
an appeal, shall be filed by the 
complainant with the EEO Programs 
Director within 30 days of receipt from 
the Staff Director for Management of the 
letter of findings required by paragraph 
(g) of this section. Upon a timely request 
for a hearing, the EEO Programs Director 
shall request that the Board of 
Governors, or its designee, appoint an 
administrative law fudge to conduct the 
hearing. The administrative law judge 
shall issue a notice to the complainant 
and the Board specifying the date, time, 
and place of die scheduled hearing. The 
hearing shall be commenced no earlier 
than 15 calendar days after the notice is 
issued and no later than 60 days after 
the request fora hearing is filed, unless 
all parties agree to a different date.

(2) The hearing, decision, and any 
administrative review thereof shall be 
conducted in conformity with 5 U.S.C. 
554-557. The administrative law judge 
shall have the duty to conduct a fair 
hearing, to take all necessary actions to 
avoid delay, and to maintain order. He 
or she shall have all powers necessary 
to these ends, including (but not limited 
to) the power to:

(i) Arrange and change the dates, 
times, and places of hearings and 
prehearing conferences and to issue 
notice thereof;

(ii) Hold conferences to settle, 
simplify , or determine the issues in a 
hearing, or to consider other matters 
that may aid in the expeditious 
disposition of the hearing;

(iii) Require parties to state their 
positions in writing with respect to the 
various issues in the hearing and to 
exchange such statements with all other 
parties;

(iv) Examine witnesses and direct 
witnesses to testify;

(v) Receive, rule on, exclude, or limit 
evidence;

(vi) Rule on procedural items pending 
before him or her; and

(vii ) Take any action permitted to the 
administrative law judge as authorized 
by this subpart G or by the provisions 
of the Administrative Procedure Act (5 
U/S.C. 554-557).

(3) Technical rules of evidence shall 
not apply to hearings conducted 
pursuant to this paragraph (j), but rules 
or principles designed to assure 
production of credible evidence and to 
subject testimony to cross-examination 
shall be applied by the administrative 
law judge wherever reasonably 
necessary. The administrative law judge 
may exclude irrelevant, immaterial, or 
unduly repetitious evidence. All 
documents and other evidence offered 
or taken for the record shall be open to 
examination by the parties, and 
opportunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be made 
of the oral evidence except to the extent 
the substance thereof is stipulated for 
the record. All decisions shall be based 
upon the hearing record.

(4) The costs and expenses for the 
conduct of a hearing shall be allocated 
as follows:

(i) Employees of the Board shall, upon 
the request of the administrative law 
judge, be made available to participate 
in the hearing and shall be on official 
duty status for this purpose. They shall 
not receive witness fees.

(ii) Employees of other Federal 
agencies called to testify at a hearing, at 
the request of the administrative law 
judge and with the approval of the 
employing agency, shall be on official 
duty status during any absence from 
normal duties caused by their 
testimony, and shall not receive witness 
fees.

(iii) The fees and expenses of other 
persons called to testify at a hearing 
shall be paid by the party requesting 
their appearance.

(iv) The administrative law judge may 
require die Board to pay travel expenses 
necessary for the complainant to attend 
the hearing.

(v) The Board shall pay the required 
expenses and charges for the 
administrative law judge and court 
reporter.

(vi) All other expenses shall be paid 
by the parties incurring them.

(5) Tne administrative law judge shall 
submit in writing recommended 
findings of fact, conclusions of law, and 
remedies to the complainant and the 
EEO Programs Director within 30 days, 
after the receipt of the hearing 
transcripts, or within 30 days after the 
conclusion of the hearing if no 
transcripts are made. This time limit

may be extended with the permission of 5 
the EEO Programs Director.

(6) Within 15 calendar days after 
receipt of the recommended decision of 
the administratjye law judge, the 
complainant may file exceptions to the 
recommended decision with the EEO 
Programs Director. On behalf of the 
Board, the EEO Programs Director may, 
within 15 calendar days after receipt of 
the recommended decision of the 
administrative law judge, take exception 
to the recommended decision of the 
administrative law judge and shall 
notify the complainant in writing of the 
Board’s exception. Thereafter, the 
complainant shall have 10 calendar 
days to file reply exceptions with the 
EEO Programs Director. The EEO 
Programs Director shall retain copies of j 
the exceptions and replies to the Board's 
exception for consideration by the 
Board. After the expiration of the time 
to reply, the recommended decision 
shall be rip« for a decision under 
paragraph (k) of this section.

(k) D ecision. (1) The EEO Programs 
Director shall notify the Board of 
Governors when a complaint is ripe for 
decision under this paragraph (k). At thej 
request of any member of the Board of '-'i 
Governors made within 3 business days ' 
of such notice, the Board of Governors 
shall make the decision on the 
complaint. If no such request is made, 
the Administrative Governor, or the 
Staff Director for Management if he or 
she is delegated the authority to do so i 
under § 268.103(a)(2) of this part, shall 
make the decision on the complaint. 
The decision shall be made based on 
information in the investigative record , 
and, if a hearing is held, on the hearing , 
record. The decision shall be made 
within 60 days of the receipt by the EEO 
Programs Director of the notice of • 
appeal and investigative record 
pursuant to paragraph (h)(1) of this 
section or 60 days following the end of j 
the period for filing reply exceptions set 
forth in paragraph (j)(6) of this section, , 
whichever is applicable. If the decision- ; 
maker under this paragraph (k) 
determines that additional information 
is needed from any party, the decision- ij 
maker shall request the information and 
provide the other party or parties an 
opportunity to respond to that 
information. The decision-maker shall 
have 60 days from receipt of the 
additional information to render the 
decision on the appeal. The decision- , 
maker shall transmit the decision by 
letter to all parties. The decision shall 
set forth the findings, any remedial 
actions required, and the reasons for tne 
decision. If die decision is based on a 
hearing record, the decision-maker shall 
consider the recommended decision of
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Hhe administrative law judge and render

IB  final decision based on the entire 
Becord. The decision-maker may also 

iem an d  the hearing record to the

I Administrative law judge for a fuller 
development of the recorcf 
■ (2) The Board shall take any action 

dquired under the terms of the decision 
■promptly. The decision-maker may 
Bequire periodic compliance reports 
; Specifying:

I  (i) The manner in which compliance 
B r ith  the provisions of the decision has 
Hteen achieved;

I  (ii) The reasons any action required 
Jby the final Board decision has not been 
taken; and
I  (iiij The steps being taken to ensure 

B u ll compliance.
■ (3) The decision-maker may retain 

Responsibility f°r resolving disputes that 
B r is e  between parties over interpretation 
t » f  the final Board decision, or for 

Specific adjudicatory decisions arising 
1 Itiut of implementation.

■  By order of the Board of Governors of the 
{»Federal Reserve System, March 30,1994. 
Bvilliam W. Wiles, 
fm ecretary o f  the Board.

f R  Doc. 94—8006 Filed 4 -5—94; 8:45 am] 
B ilung CODE 6210-01-P

■JEPARTMENT OF TRANSPORTATION

^Federal Aviation Administration

H l4  CFR Part 97
{pocket No. 27654; Arndt. No. 1592]

Standard Instrument Approach 
Procedures: Miscellaneous 

[Ijtrnendments

AGENCY: Federal Aviation 
i fidministration (FAA), DOT. ,

Action: Final rule.

SUMMARY: This amendment establishes, 
Bmends, suspends, or revokes Standard 
instrument Approach Procedures 

(pIAPs) for operations at certain 
purports. These regulatory actions are 

needed because of changes occurring in 
Bpe National Airspace System, such as 
■Jpe commissioning of new navigational 

■Bcilities, addition of new obstacles, or 
Bhanges in air traffic requirements. 
R h ese  changes are designed to provide 

safe and efficient use of the navigable 
firspace and to promote safe flight 
Operations under instrument flight rules 
sjt the affected airports.

BATES: Effective: An effective date for 
ejach SLAP is specified in the 

Rnendatory provisions. 
^■Incorporation by reference-approved 
B y  the Director of the Federal Register

on December 31,1980, and reapproved 
as of January 1,1982.
ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows:
For Examination

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which affected airport is 
located; or

3. The Flight Inspection Field Office 
which originated the SLAP.
For Purchase

Individual SLAP copies may be 
obtained from:

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or

2. The FAA Regional Area of the 
region in which the affected airport is 
located.
By Subscription

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS—420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SLAPs). The complete 
regulatory description on each SLAP is 
contained in the appropriate FAA Form 
8260 and the National Flight Data 
Center (FDCj/Permanent (P) Notices to 
Airmen (NOTAM) which are 
incorporated by reference in the 
amendment under 5 U.S.C. 552(a), 1 
CFR part 51, and § 97.20 of the Federal 
Aviations Regulations (FAR). Materials 
incorporated by reference are available 
for examination or purchase as stated 
above.

The large number of SLAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SLAPs, but refer to their graphic 
depiction of charts printed by

publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
Provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SLAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

The Rule

This amendment to part 97 of the 
Federal Aviation Regulations (14 CFR I 
part 97) establishes, amends, suspends, 
or revokes SLAPs. For safety and 
timeliness of change considerations, this 
amendment incorporates only specific 
changes contained in the content of the 
following FDC/P NOTAM for each 
SLAP. The SIAP information in some 
previously designated FDC/Temporary 
(FDC/T) NOT AMs is of such duration as 
to be permanent. With conversion to 
FDC/P NOTAMs, the respective FDC/T 
NOTAMs have been cancelled. The 
FDC/P NOTAMs for the SIAPs 
contained in this amendment are based 
on the criteria contained in the U.S, 
Standard for Terminal Instrument 
Approach Procedures (TERPs). In 
developing these chart changes to SIAPs 
by FDC/P NOTAMs, the TERPs criteria 
were applied to only these specific _ ■
conditions existing at the affected 
airports.

This amendment to part 97 contains ' 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National Airspace 
System or the application of new or 
revised criteria. All SLAP amendments 
in this rule haye been previously issued 
by the FAA in a National Flight Data 
Center (FDC) Notice Airmen (NOTAM) 
as an emergency action of immediate 
flight safety relating directly to 
published aeronautical charts. The 
circumstances which created the need 
for all these SLAP amendments requires 
making them effective in less than 30 
days.

Further, the SLAPs contained in this 
amendment aré based on the criteria 
contained in the TERPs. Because of the 
close and immediate relationship 
between these SLAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SLAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where ápplicable, that good cause exists 
for making these SLAPs effective in less 
than 30 days.
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C onclusion

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current It, therefore—(1) Is not a 
“significant regulatory action” under 
Executive Order 12866; is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

List o f  Subjects in  1 4  C FR  P a rt 9 7

Air traffic control, Airports 
Navigation (air).

Issued in Washington, DC on March 25, 
1994.
Thomas C. Accardi,
Director, Flight Standards Service.

A doption o f  the A m endm ent

Accordingly, pursuant to the 
authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES

1. The authority citation for part 97 
continues to read as follows:

Authority: 49  U.S.C. App. 1 3 4 8 ,1354(a), 
1421 and 1510; 49 U.S.C. 106(g) (revised Pub. 
L. 97—449, January 12,1983); and 14 CFR 
11.49(b)(2).

2. Part 97 is^mended to read as 
follows:

§§97.23, 97.25, 97.27,97.29, 97.31, 97.33. 
97.35 [Amended]

By amending: § 97.23 VOR, VQR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/DME; §97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:

Effective S ta te City Airport FDC No. ; SlAP

0 3 /1 4 /9 4  ... GA Reidsville ........................................................... Reidsville ........................................................... FD C 4 /1 2 0 5 NDB Rwy 11 Amdt 6 .
0 3 /1 5 /9 4  ... S C Spartanburg ........... . .„ .................................... Spartanburg Downtown M em o ria l....... FD C 4 /1 2 3 2 V O R -B  Amdt 2 .
0 3 /1 5 /9 4  ... SC S p artan b u rg ................................................ . Spartanburg Downtown M em orial....... FDC 4 /1 2 3 3 Loc Rwy 4  Amt» 2.
0 3 /1 5 /9 4  ... SC S p artan b u rg ...................................................... Spartanburg Downtown M em orial....... FDC 4 /1 2 3 4 RNAV Rwy 4  Amdt 6 .
0 3 /1 5 /9 4  ... ‘ SC S p artan b u rg ..................................................... Spartanburg Downtown M em orial....... FD C  4 /1 2 3 5 ND B-A Amdt 8 .
0 3 /1 6 /9 4  ... C T New H a v e n ................................................. . Tw eed-N ew  H a v e n .............. - ..................... FD C 4/1251 VOR Rwy 2  Amdt 22 .
0 3 /1 6 /9 4  
0 3 /1 7 /9 4  ...

CT
F L

New H a v e n ....................................................... Tw eed-N ew  H aven ... .. ..  .... .................... FDC 4 /1 2 5 2 V O R -A  Amdt 2 .
M iam i................................................................... Kendall-Tamiami E x e c u tiv e ..................... FDC 4 /1 3 2 5 ILS Rwy 9 R  Amdt 7

0 3 /1 7 /9 4  ... FL Miami ........................... « . . . .......... ..................... Kendall-Tamiami Execu tive „ — .......... FDC 4 /1 3 2 6 NDB Rwy 9R  Orig.
0 3 /1 7 /9 4  . .. Ml Battle C reek ............................. ............... . W .K. Kellogg _________________ ______ _ I FDC 4 /1 3 3 8 ILS Rwy 2 3  Amdt 17A.
0 3 /2 1 /9 4  _ . ME Waterville .................— ....................i............. Waterville R obert L a F le u r ......... .. ............ FDC 4 /1 3 8 2 VOR/DME Rwy 5  Amdt 

7 .
VOR/DM E-A Amdt 4.0 3 /2 3 /9 4  ... TX Marshall .............................................................. Harrison County ............................................ FDC 4 /1 4 0 1

New Haven 
Tweed-New Haven 
Connecticut
VOR Rwy 2 Arndt 22...
Effective: 03/16/94 

FDC 4/1251/HVN/ FI/P Tweed-New 
Haven, New Haven, CT. VOR Rwy 2 
Arndt 2...Add Note«. When LCL ALSTG 
not Received, use ISLIP ALSTG. This is 
VOR Rwy 2 Amdt 22 A.
New Haven 
T weed-New Haven 
Connecticut
VOR-A Amdt 2...
Effective: 03/16/94 

FDC 4/1252/HVN/ FI/P Tweed-New 
Haven, New Haven, CT. VOR-A Amdt
2...Add Note... When LCL ALSTG not 
Received, use ISLIP ALSTG. This is 
VOR-A Amdt 2A.
Miami
Kendall-Tam iam i Executive 
Florida
ILS Rwy 9R Amdt 7...

Effective: 03/17/94
FDC 4/1325/TMB/ FI/P Kendall- 

Tamiami Executive, Miami, FL. ILS Rwy 
9R Amdt 7...Terminal Routes... Delete 
BSY VORTAC to Qeezy LOM Feeder 
Establish AEW NDB/DME to Qeezy 
LOM Feeder... CRS/DIST 257.22/19.34 
NM ALT 2100. Minimum Altitude at 
Qeezy LOM 1300. Minimum Glide 
Slope Intercept Altitude 1300. Glide 
Slope Altitude at OM 1230. Circling 
MDA CAT A 440 HAA 430. This 
Becomes ILS Rwy 9R Amdt 7A.
Miami
Kendall-Tam iam i Executive 
Florida

NDB Rwy 9R Orig...
Effective: 03/17/94

FDC 4/1326/TMB/ FI/P Kendall- 
Tamiami Executive, Miami, FL. NDB 
Rwy 9R Orig... Terminal Routes... Delete 
BSY VORTAC To Qeezy LOM Feeder 
Establish AEW NDB/DME to Qeezy 
LOM Feeder... CRS/Dist 257.22/19.34 
NM ALT 2100. Minimum Alt at Qeezy 
LOM 1300. Circling MDA Cat A 440

HAA 430. This Becomes NDB Rwy 9w 
Orig-A.

Reidsville
Reidsville

Georgia

NDB Rwy 11 Amdt 6...
Effective: 03/14/94

FDC 4/1205/RVJ/ FI/P Reidsville, 
Reidsville, GA. NDB Rwy 11 Amdt
6...Add Note... Proc NA at Night. This 
Becomes NDB Rwy 11 Amdt 6A.

Waterville

W aterville Robert LaFleur 

Maine

VOR/DME Rwy 5 Amdt 7...
Effective: 03/21/94

FDC 4/1382/WVL/ FI/P Waterville 
Robert LaFleur, Waterville, ME. VOR/ 
DME Rwy 5 Amdt 7...Circling Mins... 
CATS A/B/C MDA 820. This is VOR1 
DME Rwy 5 Amdt 7A.
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attle Creek 
X  Kellogg 
ichigan
,S Rwy 23 Arndt 17A...

Effective: 03/17/94

J FDC 4/1338/BTL/ FI/P W.K. Kellogg, 
¿ttle Creek, MI. ILS Rwy 23 Amdt 
7A...Battle Creek ALSTG Mins S-ILS 

|3 DH 1129/HAT 200 all Cats. Delete 
Jjotes... ILS Unusable From MM 
Inbound. DH Increased to 1179 for 
Inoperative MM. This IS ILS Rwy 23 
Kndt 17B.
Spartanburg
upartanburg Downtown M em orial
South Carolina
SpR-B Amdt 2...
■ffective: 03/15/94
■  FDC 4/1232/SPA/ FI/P Spartanburg 
Downtown Memorial, Spartanburg, SC. 
■OR-B Amdt 2...Change all References 
Bwy 4-22 to Rwy 5-23. This Becomes 
SOR-B Amdt 2A.
Spartanburg
mpartanburg Downtown M em orial
South Carolina
■OC Rwy 4 Amdt 2...
■ffective: 03/15/94
■FDC 4/1233/SPA/ FI/P Spartanburg 
Downtown Memorial, Spartanburg, SC  
■oc Rwy 4 Amdt 2...Change all 
Deference Rwy 4-22 to Rwy 5-23, This 
«com es Loc Rwy 5 Amdt 2A.
Spartanburg
mbartanburg Downtown M em orial

Duth Carolina
DAV Rwy 4 Amdt 6... 
ffective: 03/15/94
I FDC 4/1234/SPA/ FI/P Spartanburg 
fcwntown Memorial, Spartanburg, SC. 

JJAV Rwy 4 Amdt 6...Change all 
Sference Rwy 4-22 to Rwy 5-23. This 
^comes RNAV Rwy 5 Amdt 6A.
partanburg

JpcTfonburg Downtown M emorial
buth Carolina
pB-A Amdt 8... 
fective: 03/15/94
FDC 4/1235/SPA1 FI/P Spartanburg 
Jwntown Memorial, Spartanburg, SC  
pB—A Amdt 8...Change all Reference 
ky 4-22 to Rwy 5—23. This Becomes 
PB-A Amdt 8A.
arshaiJ
im son County 
Ixas
pR/DME-A Amdt 4 ...

Effective: 03/23/94 
FDC 4/1401/ASL/ FI/P Harrison 

County, Marshall, TX. VOR/DME-A 
Amdt 4...CHG Missed Approach Point 
to Read... GGG R-068/23.3 This is VOR/ 
DME-A Amdt 4A.
(FR Doc. 94-7917 Filed 4-5-94; 8:45 ami 
BILLING CODE 49KM3-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR' Parts 101 and 122 
[T.D. 94-34}

Customs Service Field Organization; 
Santa Teresa, NM
AGENCY: U.S. Customs Service, 
Department of the Treasury.
ACTION: Final r u le .

SUMMARY: This document amends the 
Customs Regulations governing the 
Customs field organization by 
establishing Santa Teresa, New Mexico, 
as a port of entry. The document also 
establishes the Santa Teresa Airport, 
which is within the boundaries of the 
port of entry, as a designated airport for 
the purposes of report of arrival and 
Customs clearance. Currently, Santa 
Teresa is a temporary Customs station, 
and Santa Teresa Airport is operating as 
a landing rights airport. Because of the 
traffic in the area which already exists, 
and the anticipated growth in that 
traffic, Customs has determined that a 
need exists to create a port of entry at 
Santa Teresa. Through this change, the 
general public and importers will be 
served better and Customs personnel 
and resources will be more efficiently 
utilized.
EFFECTIVE DATE: May 6,1994.
FOR FURTHER INFORMATION CONTACT: Brad 
Lund, Office of Workforce Effectiveness 
and Development, Office of Inspection 
and Control, U.S. Customs Service,
(202) 927-0192.
SUPPLEMENTARY INFORMATION: 

Background
As part of its continuing program to 

obtain more efficient use of its 
personnel, facilities and resources, and 
to provide better service to carriers, 
importers and the public, Customs is 
amending § 101.3, Customs Regulations 
(19 CFR 101.3), by establishing a port of 
entry at Santa Teresa, New Mexico and 
is amending § 122.24(b) by adding the 
Santa Teresa Airport to the list of 
airports designated as airports at which 
private aircraft arriving in the 
Continental U.S. via the U.S. - Mexican

border from a foreign place in the 
Western Hemisphere south of the U.S. 
can land.

Customs published a Notice of 
Proposed Rulemaking in the Federal 
Register (57 FR 33462) on July 29,1992, 
proposing these actions and inviting the 
public to comment

No comments were received in 
response to the proposal. After further 
review, Customs has determined to 
amend the regulations as proposed. 
Until this amendment becomes 
effective, the only port of entry along 
the New Mexico-Mexico border is 
located in the far western portion of the 
state. Because the amount of traffic in 
the Santa Teresa area has increased 
recently, Customs has established, as an 
interim measure, a temporary Customs 
station at Santa Teresa under the 
authority of § 101.4(d), Customs 
Regulations. The airport at Santa Teresa, 
which recently lost its status as a user 
fee airport by operation of law, is now 
operating as a landing rights airport.
Establishing S an ta  T eresa as a  P ort o f  
Entry

The criteria for determining whether 
a port of entry should be established by 
Customs was initially identified in T.D. 
82-37 on March 9,1982 (47 FR 10137). 
The criteria in that T.D. were 
subsequently revised by TJD. 86—14 
(February 5,1986, 51 FR 4559) and T.D. 
87-65 (May 4,1987, 52 FR 16328).

The criteria used by Customs in 
determining whether a port of entry 
shall be established are whether the 
community requesting creation of the 
port can: (1) Demonstrate that the 
benefits to be derived justify the Federal 
Government expense involved; (2) be 
serviced by at least two major modes of 
transportation (rail, air, water, or 
highway); and (3) has a minimum 
population of 300,000 within the 
immediate service area (approximately a 
70-mile radius). In addition, TJD. 82-37 
provides that the actual or potential 
Customs workload (minimum number 
of transactions per year) must meet one 
of several alternate criteria, one of 
which is 2,500 consumption entries 
(each valued over $1000.00) of which no 
more than half can be attributed to one 
private party. Finally, T.D. 82-37 
provides that the facilities at the 
location must include adequate 
warehousing space for secure storage of 
imported cargo pending final Customs 
inspection and release, and 
administrative office space, inspection 
areas, storage areas and other space 
necessary for regular Customs 
operations.

The Regional Commissioner of the 
Southwest Region has reported to
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Customs Headquarters that the Santa 
Teresa area is well served by air, rail, 
and highway modes of transportation. 
The population within a 70-mile radius 
of the port is contained in a variety of 
jurisdictional units and communities. 
Both El Paso, Texas and Juarez, Mexico 
are within that radius, as are several 
smaller communities. The 1990 El Paso 
County estimated population was over
606,000, while Dona Ana County, New 
Mexico added anbther 15,000. The 
estimated 1990 population of Juarez, 
Mexico is 1.2 million. All these figures 
are expected to grow significantly in the 
coming years. Creation of a port of entry 
at Santa Teresa will more evenly 
distribute the vehicular traffic which is 
currently forced to pass through El Paso, 
Texas. There is significant construction 
taking ¡51ace in and around the vicinity 
of Santa Teresa to build inspection 
booths and stations, administration 
buildings and other support facilities to 
allow Customs to perform its mission in 
a safe and efficient manner. The 
Mexican Government was instrumental 
in assisting construction of a new paved 
road to the border from Mexico which 
was completed in early October 1993. 
Customs has received commitments 
from several corporate importers that 
they will utilize Santa Teresa as a port 
of entry once it becomes operational. 
Studies conducted by several sources 
have indicated that, once the port 
becomes operational, over 25,000 
commercial vehicles will use the port 
per year, and approximately 6,000 
consumption entries will be filed per 
year at the land border port. The local 
Chamber of Commerce reports that 
several corporations have expressed 
interest in locating in the area in 
anticipation of Santa Teresa’s being 
designated a port of entry by Customs. 
Economic benefits, in the form of 
additional employment, are already 
being felt in the community.

During the period Santa Teresa has 
been operating as a temporary Customs 
station, Customs has achieved notable 
results in obtaining commitments from 
the trade community regarding their use 
of electronic data input for the 
processing of entries. Currently, most of 
the brokers or importers filing entries 
are automated. No current importer 
dominates the scene, and, as the 
surrounding infrastructure continues to 
improve, additional entities have 
expressed their intentions to utilize the 
port.

Currently, the only port of entry along 
the New Mexico-Mexico border is 
located in the far western portion of the 
state. Diplomatic negotiations have been 
held with the Government of Mexico 
concerning the creation of a port of

entry at Santa Teresa, and both 
governments are in agreement with such 
an action.
P o rt o f  Entry  B ou n daries .

The boundaries of the port of entry of 
Santa Teresa are as follows:

Beginning at the junction of the 
boundary between Texas and New 
Mexico with the U.S.-Mexico border, 
west, along the Mexico-U.S. border until 
it intersects the range line between 
Range 1 East and Range 2 East, New 
Mexico Principal Meridian; at that 
point, north along that range fine until 
it reaches the line between Township 27 
South and Township 28 South; then 
east along the Township line until it 
reaches the Texas-New Mexico border; 
then south-east along the Texas-New 
Mexico border to the beginning point.
Santa Teresa Airport

In this action, Customs is also 
amending § 122.24(b) by adding the 
Santa Teresa Airport, which is within 
the boundaries of the port of entry, to 
the list of airports designated as airports 
at which private aircraft arriving in the 
Continental U.S. must report intended 
arrival pursuant to § 122.23(b) and land 
for Customs processing in accordance 
with § 122.24(b). Section 122.23(b) 
provides, essentially, that all private 
aircraft arriving in the Continental U.S. , 
via the U.S.-Mexican border, from a 
foreign place in the Western 
Hemisphere south of 33 degrees north 
latitude, or from any place in Mexico, 
shall furnish notice of intended arrival 
to Customs at the nearest designated 
airport to the point of crossing for the 
first landing in the U.S. § 122.24 
provides that such aircraft shall land for 
Customs processing at the nearest 
designated airport to the border or 
coastline crossing point. At present, 
there is no designated airport in the 
State of New Mexico. The identification 
of the Santa Teresa Airport as a 
designated airport by Customs will 
benefit the flying public by increasing 
the options available for reporting 
arrival and obtaining Customs 
processing. The addition of this airport 
will also reduce delays at existing 
designated airports by permitting a 
better distribution of the inspection 
burden.
R egulatory  Flexibility A ct and  
E xecu tive  O rd er 1 2 8 6 6

Customs routinely establishes, 
expands, and consolidates Customs 
ports of entry throughout the United 
States to accommodate the volume of 
Customs-related activity in various parts 
of the country. Although this document 
is being issued after notice for public

comment, it is not subject to the notice 
and public procedure requirements of 5 
U.S.C. 553 because it relates to agency 
management and organization. 
Accordingly, this document is not 
subject to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). Because this document relates 
to agency organization and 
management, it is not subject to 
Executive Order 12866.
Drafting Information

The principal author of this document 
was Peter T. Lynch, Regulations Branch, 
Office of Regulations and Rulings, U.S.; 
Customs Service. However, personnel j 
from other offices participated in its 
development. • v  * '"V
List o f  Subjects

19 CFR Part 101
Customs duties and inspection, 

Exports, Imports, Organizations and 
functions (Government agencies).
19 CFR Part 122

Airports, Aircraft, Customs duties and 
inspection, Drug traffic control, Securitj 
measures.
A m endm ents to the Regulations

Accordingly, parts 101 and 122 of the 
Customs Regulations (19 CFR parts 101 
and 122) are amended as follows:

PART 101—GENERAL PROVISIONS

1. The authority citation for Part 101 
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 2,66, 
1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1623,1624.

§101.3 [Amended]
2. Section 101.3(b) containing the list 

of Customs regions, districts and ports 
of entry is amended by adding in the j 
Southwest Region, under the column 
headed “Ports of entry”, “Santa Teresa, 
N.Mex. (T.D. 94-34)” in the appropriate 
alphabetical order opposite “El Paso, : 
Tex.”

■
PART 122—AIR COMMERCE 
REGULATIONS

1. The authority citation for Part 122 
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 
1433, 1436 ,1 4 5 9 ,1 5 9 0 ,1 5 9 4 ,1 6 2 4 ,1 6 4 4 ; 49 
U.S.C. App. 1509.

;
§122.24 [Amended]

2. Section 122.24(b) is amended by 
adding in appropriate alphabetical orde 
in the column headed “Location”, the 
words “Santa Teresa, N.Mex.”, and 
directly opposite, in the column headei
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"Name”, the words "Santa Teresa 
Airport”.
Geòrgie f . Weise,
Commissioner o f Customs.

01
ÌS

Approved; March 9 ,1 994 .
John P. Simpson,
Deputy Assistant Secretary o f the Treasury. 
[FR Doc. 9 4 - 8 0 8 8  F iled  4 - 5 - 9 4 ;  8 :4 5  am ]
BILLING CODE 4820-42-f>
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SUMMARY: The interim final rule 
[promulgates guidance required by 
section 2903 of the National Defense 
[Authorization Act for Fiscal Year 1994, 
land provides interpretive guidance 
[concerning other changes to the base 
[realignment and closure process 
[generated by Title XXIX of the Act This 
[document also establishes policy and 
[procedure, assigns responsibilities, and 
[delegates authority under the 
[President’s Five-Part Plan, "A Program 
no Revitalize Base Closure 
Communities”, July 2,1993. Because 
such guidance must be issued and 
[effective to enable the Dejiartment to 
perform various acts required by the law 
to be accomplished by May 30,1994, 
[such guidance is being issued as an 
[interim final rule and is effective upon 
publication.
EFFECTIVE DATE: This document is 
[effective April 6,1994. Comments must 
pe received by July 5,1994.
[ADDRESSES: Comments must be 

■forwarded to the Office of the Assistant 
■Secretary of Defense for Economic 
■Security, Room 3D854, The Pentagon, 
■Washington, DC 20301.
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■FOR FURTHER INFORMATION CONTACT: 
■Steven Kleiman or Frank Savat, 
■telephone (703) 614-5356. 

SUPPLEMENTARY INFORMATION: The 
Department of Defense is engaged in a 
major downsizing, resulting in less land 
and buildings needed to support 
defense missions. Congressional 
legislation in 1988 (Pub. L. 100-526) 
and 1990 (Pub. L. 101—510) provided for 
pon-partisan Commissions to assess the 
closure recommendations of the 
Secretary of Defense, and make base

closure and realignment 
recommendations to the President and 
the Congress. The bases recommended 
for closure and realignment by the 1988, 
1991,1993 Commissions were all 
approved under this process. Another 
Commission will meet in 1995. As a 
result of the 1988,1991 and 1993 
actions, the Department of Defense is 
now in the process of closing 70 major 
installations throughout the United 
States.

Even in large cities a military base 
often represents a major employment 
center and a significant economic 
stimulus for the local economy. With its 
multimillion dollar payrolls a base 
closure can be a serious blow to the 
local community. The Department of 
Defense recognizes that the manner in 
which real and personal property at 
closing bases is disposed of can have a 
dramatic impact on the local 
community’s prospects for economic 
recovery. In the past, the traditional 

. property disposal methods focused on 
maximizing proceeds from the sale of 
real and personal property with little 
regard for enhancing the prospects for 
economic recovery in the community. 
Recognizing that die old way of doing 
business was not designed to dispose of 
major military installations in a way 
that would revitalize base closure 
communities, President Clinton 
announced, on July 2,1993, a major 
new program to speed the economic 
recovery of communities where military 
bases are slated to close. In a sharp 
departure from the past, the Clinton 
Administration pledged to give top 
priority to early reuse of the base’s 
valuable assets. Rapid redevelopment 
and the creation of new jobs in base 
closure communities are the goals of the 
new initiative.

In announcing the program, the 
President outlined tire following five 
parts of his community reinvestment 
program:

• Jobs-centered property disposal that 
puts local economic redevelopment 
first.

• Fast-track environmental cleanup 
that removes needless delays while 
protecting human health and the 
environment.

• Transition coordinators at major 
bases slated for closure.

• Easy access to transition and 
redevelopment help for workers and 
communities.

• Larger economic development 
planning grants to base closure 
communities.

While the task of remaking the 
economic foundation of a community is 
never easy, a closed military base can be 
a community’s single greatest asset in

charting a new future. An airfield, a 
port, or the land, buildings, furniture 
and equipment on a base can be a 
catalyst for new economic activity. The 
Administration's plan to make base 
property more affordable to 
communities for the purpose of job 
creation is a fundamental change. It 
allows communities that have viable 
plans for economic redevelopment to 
obtain property at prices within their 
means. The President’s Five-Part Plan 
was an important step in steering the 
base closure and reuse process toward 
rapid job creation.

In announcing the community 
revitalization program, President 
Clinton recognized that existing Federal 
law required the Department of Defense 
to charge full price when closed bases 
will be used for job-creating economic 
development, yet it can transfer bases 
for free for a variety of “public” uses, 
including recreation, aviation, 
education and health. President Clinton 
stated that the Administration would 
seek to change the law, to enable the 
Department of Defense to transfer 
property for free or at a discount for 
economic development purposes, when 
community development plans meet a 
strict test for economic viability and job 
creation. Accordingly, the President 
asked the National Economic Council 
(NEC) an interagency coordinating arm 
of the White House and the Department . 
of Defense to draft a proposal that puts 
economic development at the center of 
base closure asset disposition. The NEC 
convened an interagency working group 
that created the following framework for 
base disposal:
—Where a ready market exists, sell 

properties quickly for public or 
private development to speed up job 
creation.

—Where a ready market does not exist, 
make property available to the local 
redevelopment authority, without 
initial cost, for economic 
development

•—Share the net profits between the 
Department of Defense and the local 
redevelopment authority if a property 
conveyed without initial cost for 
economic development is 
subsequently sold.
The Congress, mindful of the need to 

reform this process, endorsed the 
President’s plan by authorizing Title 
XXIX of Public Law 103-160, Base 
Closure Communities Assistance, the 
so-called “Pryor Amendment”. Based 
largely on legislation sponsored by 
Senator Pryor, the provisions of Title 
XXIX provide the legal authority to 
carry out the President’s plan by, among 
other things, authorizing conveyances of
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real and personal property at or below 
fair market value to local redevelopment 
authorities, and sharing of profits on 
subsequent sales and leases.

Public Law 103-160 required the 
Secretary of Defense to prescribe 
regulations to implement the provisions 
of the law. This is being accomplished 
under the Administrative Procedures 
Act which allows for the public to 
comment on the regulations. Due to the 
need to begin acting on the proposed 
regulations, the Department of Defense 
has issued them as interim final rules 
which allow actions at closing bases to 
begin before the regulations are made 
final after the public comment period. 
The section related to the conveyance of 
property in consideration of 
environmental restoration costs, is 
issued as a proposed rule and cannot be 
exercised until a final rule is published 
following public comment.

The following is a summary of the 
major elements of the rules.
1. Real Property Screening

When the Department of Defense no 
longer needs to retain real property at a 
closing base, the Department is required 
to dispose of the property in accordance 
with the prescribed screening process in 
the General Services Administration 
property disposal regulations and the 
new expedited process authorized in 
Title XXDC. This process permits DoD 
entities, other Federal Agencies and 
homeless providers to identify property 
they would like to acquire when the 
base closes.

The screening process for real 
property requires the Department of 
Defense to identify first what it needs to 
retain. Any property excess to the 
Department of Defense is then made 
available to other Federal Agencies. 
Property not needed by other Federal 
Agencies is then identified as surplus 
and reported to the Department of 
Housing and Urban Development (HUD) 
for a determination of suitability for 
homeless use and publication of such 
properties in the Federal Register. 
Property that has no homeless interest, 
as determined by the Department of 
Health and Human Services (HHS), will 
then be available for transfer by either 
direct sale to the public, negotiated 
conveyance to the local redevelopment 
authority, public benefit conveyances 
for airports, schools, ports, etc., or the 
new economic development conveyance 
discussed in paragraph 5. of this 
summary. The Military Departments 
will work with the other Department of 
Defense Components, Federal Agencies, 
homeless providers and reuse planners, 
early in the closure process, to sort out 
these requests. This new process will

provide for the early identification of 
property which will become available 
for reuse. This information is critical to 
the local redevelopment authority’s 
ability to design a realistic 
redevelopment plan. Agreement with 
proposed uses, other than for McKinney 
Act homeless use, is at the discretion of 
the Military Departments who have 
been delegated disposal authority.

2. McKinney Act Screening

The Stewart B. McKinney Homeless 
Assistance Act is a statute designed to 
permit recognized providers of 
assistance to the homeless to receive a 
high priority in acquiring unneeded 
land and buildings on Federal 
properties. Buildings and land on 
closing bases provide excellent 
opportunities for homeless providers to 
acquire the infrastructure they need to 
establish their programs. This section of 
the interim final rule describes the new 
process, specifically tailored for base 
closure properties, that will expedite the 
screening process with homeless 
providers and will result in the early 
identification of their needs. The 
expedited screening process will be 
pursued in a proactive manner. The 
Military Departments will work with 
communities to identify eligible entities 
and conduct timely outreach seminars 
to educate homeless providers with 
respect to the land and buildings that 
will be made available and the process 
for making a formal application to HHS 
to acquire such land and buildings. The 
early identification of homeless 
assistance requirements will permit 
communities to develop reuse plans that 
fully accommodate homeless needs, 
while permitting early identification of 
the remaining property for quick sale to 
create jobs, a Federally-sponsored 
public benefit conveyance, or 
conveyance to a local redevelopment 
authority for economic development 
purposes.

3. Local Redevelopment Plan

The early formation of a local 
redevelopment authority is critical to 
the successful reuse of the base. The 
primary focus of the local 
redevelopment authority should be 
developing a comprehensive local 
redevelopment plan. This plan should 
embrace the range of feasible reuse 
options that will result in rapid job 
creation. The local redevelopment plan 
will generally be used as the proposed 
action when the disposing Military 
Department conducts the environmental 
analyses required by the National 
Environmental Policy Act (NEPA).

4. Jobs-Centered Property Disposal

The new property disposal process 
described in this section and in 
paragraphs 5. and 6. of this summary, is 
designed to rapidly create new jobs. In 
most cases, that will occur through 
conveyances for economic development, 
without initial cost, as described in 
paragraph 5. However, in a few cases, an 
entire base or a substantial portion of it 
will have a high value and hence a 
ready market for development. In such 
cases, market sale of the property may 
be the most effective way to rapidly 
create new jobs.

The Military Department will identify 
properties having a ready market and 
begin the appraisal process as soon as 
possible but not later than 6 months 
after completion of the new expedited 
McKinney Act screening process in 
paragraph 2. of this summary . The 
appraisals should take into 
consideration uncertainties and the 
associated risks in property 
development as well as the impact of 
the base closure on market conditions. 
Moreover, the appraisal will reflect the 
most likely range of uses consistent with 
local interests rather than highest and 
best use.

To assist in determining the estimated 
fair market value, the Military 
Departments will solicit for expressions 
of interest for the entire or a substantial 
portion of the base for a period no 
longer than 6 months. The results will 
be shared with the local redevelopment 
authority. Expressions of interest will be 
solicited simultaneously with other 
screening and disposal actions and will 
not cause a delay in the disposal 
process. The Military Departments will 
analyze each expression of interest and 
determine if it represents a reasonable 
proposal that is likely to lead to rapid 
development and job creation. If after 
consulting extensively with the local 
community, the Military Department 
makes a favorable determination, the 
Department may decide to offer the 
property for sale. The local 
redevelopment authority will be 
promptly notified of the decision and 
may challange the decision. If the 
Military Department nevertheless 
decides to proceed with the sale, 
potential bidders will be strongly 
encouraged to work with the local 
redevelopment authority so that their 
proposals are compatible with the local 
redevelopment plan. Identifying a 
substantial portion of the base for sale, 
however, does not preclude the 
community’s acquisition of the property 
through a negotiated sale with the 
Department of Defense.
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In the event that a base or substantial 
portion thereof, is identified as 
potentially valuable but does not sell 
Hue to the absence of a ready market,
Hie property will then be available for 
Conveyance for public benefit or, 
Bconomib development purposes.
[ Throughout this process, the Military 
Departments will make maximum effort 
to give community considerations a 
high priority.
6. Economic Development Conveyances
I Closing military bases often have a 
great deal of land that may not be 

Readily developable or marketable due 
fto its location. Additionally, closing 
Biases often have buildings that may 

need to be demolished in order to 
encourage redevelopment and economic 
revitalization. Historically, the process 
pf selling bases, or parts thereof, for fair 

market value has been time consuming 
nnd the proceeds from the few sales of 
base closure properties have been less 
pan originally anticipated. In the past, 
pe law permitted the Department of 
Defense to convey property at a 
discount of up to 100 percent (free of 
[barge) for specific public purposes 
such as health, aviation, recreation, and 
education—but not for economic 
development. The new authority 
permits the DoD to convey land and 

(buildings to redevelopment authorities 
initially for free, after it is determined 
■hat the base, or significant portions 
■hereof, cannot be sold in accordance 
■yith the rapid job creation concept, 
■uch conveyances may help induce a 
■narket for the property, thereby, 
■enhancing economic recovery. 
Redevelopment authorities requesting 
■in economic development conveyance, 
■shall submit a simple written request 
■containing four basic elements as 
■escribed in the interim rule. Generally, 
installations will be conveyed at no 
initial cost with a recoupment provision 
ihat will permit the Department of 
■Defense to share in any future profits 
ihould the base be later leased or sold. 
Rases in rural areas shall be conveyed 
in d er this authority at no cost and with 
i o  recoupment if they meet the 
Standards as detailed in the interim rule, 
■ h e  conveyance for economic 
Development should be used by local 

i Dedevelopment authorities to gain 
Dontrol of large areas of the base, not 

fcst individual buildings. The income 
Deceived from some of the higher value 
Jbroperty should help, offset the 

Dhaintenance and marketing costs of the 
! Byss desirable parcels. In order for this 
Conveyance to spur redevelopment,
; R^8e parcels must be used to provide an 
Bncome stream to assist the long term 
Development of the property.

6. Profit Sharing

When real property is conveyed as 
described in paragraph 5. of this 
summary, DoD shall generally share in 
the division of future profits should the 
property be subsequently sold or leased. 
The division of profits shall be based on 
net profits and the share shall generally 
favor the local redevelopment authority. 
There shall be a 15-year time limit on 
the share of the profits. The 
government’s portion of the receipts 
from the profit shall not exceed the 
estimated fair market value of the 
property at the time of conveyance to 
the local redevelopment authority.
7. Leasing of Real Property

Leasing of real property early in the 
reuse process is an effective way to 
quickly attract new jobs to replace those 
that have been lost by the base closing. 
In the past, the requirement to lease at 
fair market value discouraged the 
creation of new jobs. The new leasing 
process, at less than fair market value, 
will provide new incentives for 
redevelopment authorities and 
businesses alike to spur job creation and 
speed economic redevelopment. 
Inasmuch as the Department cannot 
convey contaminated property until 
clean-up measures are in place, leasing 
is often the only means to allow suitable 
economic reuse to occur on substantial 
portions of closing bases.

8. Personal Property

Personal property located on closing 
bases is often very useful to the 
redevelopment of the real property. This 
section of the interim final rule outlines 
procedures to allow transfer of personal 
property with the real property in many 

• cases. It provides for completing an 
inventory soon after the base is 
approved for closure and consultation 
with local officials. This consultation 
may include a walkthrough of the base 
to familiarize local officials with 
potentially available property. The 
community can then identify the 
personal property it wishes to retain in 
its redevelopment plan. The Department 
of Defense will keep a great deal of the 
personal property at the base while the 
redevelopment plan is being put 
together. Only valid exemptions will be 
made to this freeze, usually involving 
specific military requirements or 
property which the base does not own. 
Emissions trading procedures will be 
issued separately and are not covered by 
the interim final rule.

9. Minimum Level of Maintenance and 
Repair To Support Non-Military 
Purposes

Facilities and equipment located on 
closing bases are often important to the 
eventual reuse. This section of the 
interim rule below provides procedures 
to protect their condition while the 
redevelopment plan is being put 
together. The level of maintenance will 
be determined in consultation with the 
redevelopment authority.

DoD Directive 4165.aa i (32 CFR Part
90) establishes basic policies to carry 
out the President’s plan and the Base 
Closure Community Assistance Act.
DoD Instruction 4165.bb 2 (32 CFR Part
91) provides procedural guidance for 
implementation. In addition to property 
disposal, the document addresses fast- 
track environmental cleanup and 
increased economic development 
planning support for communities. It 
provides for on-site transition 
coordinators, responsible directly to the 
Secretary of Defense, at major closing 
bases in order to minimize red tape and 
keep environmental cleanup and base 
disposal activities on a fast track.

The Department of Defense has 
determined that this interim rule is not 
a significant regulatory action, as 
defined by Executive Order 12866. The 
rule does not:

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities. It provides for transfer of 
paid-for federal installations no longer 
needed for economic development 
purposes. This will benefit the economy 
and the communities in which the 
closing bases are located.

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency;

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof;

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in Executive Order 12886.

It has been certified that this interim 
final rule is not subject to the Regulatory 
Flexibility Act (5 U.S.C 601) because 
the interim final rule will not have a 
significant economic impact on a

* Draft document. When signed, this document 
will be available from the National Technical 
Information Service, 5285 Port Royal Road, 
Springfield, VA 22161.

* See footnote 1.

V
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substantial number of small entities.
The primary effect of the interim final 
rule will be to reduce the burden on 
local communities of the Government's 
property disposal process at closing 
militaiy installations and to accelerate 
the economic recovery of the relatively 
small number of communities that will 
be affected by the closure of nearby 
military installations.

The rule is not subject to the 
Paperwork Reduction Act because it 
imposes no obligatory information 
requirements beyond internal DoD use.
List of Subjects in 32 CFR Parts 90 and 
91

Community development. 
Government employees, Military 
personnel, Surplus Government 
property.

Accordingly, Title 32, Chapter I, 
Subchapter C, is amended as follows:

1. Part 90 is added to read as follows:

PA RT 90— RE VIT ALIZIN G BASE '  
CLOSURE COMMUNITIES

Sec.
90.1 Purpose.
90.2 Applicability.
90.3 Definitions.
90.4 Policy.
90.5 Responsibilities.

Authority: 10 U.S.C. 2687 note.

§ 90.1 Purpose.
This part:
(a) Establishes policy and assigns 

responsibilities under the President’s 
Five-Part Plan, “A Program to Revitalize 
Base Closure Communities”,1 July 2, 
1993, to speed the economic recovery of 
communities where military bases are 
slated to close.

(b) Implements the National Defense 
Authorization Act for fiscal year 1994, 
Title XXIX, 107 Stat. 1909.

§ 90.2 Applicability.
This part applies to the Office of the 

Secretary o f Defense, the Military 
Departments, the Chairman of the Joint 
Chiefs of Staff, the Unified Combatant 
Commands, the Defense Agencies, and 
the DoD Field Activities (hereafter 
referred to collectively as "the DoD 
Components* ’).

§ 90.3 Definitions.
(a) Closure. All missions of the base 

have ceased or have been relocated. All 
personnel (military, civilian and 
contractor) have either been eliminated 
or relocated, except for personnel 
required for caretaking and disposal of

i Document available bom the Office <of the 
Assistant Secretary of Defense (Economic Security), 
Pentagon, Washington, DC 20301.

the base or personnel remaining in 
authorized enclaves.

(b) Base realignm ent an d  closure 
cleanup plan. A plan for the expeditious 
environmental cleanup necessary to 
facilitate conveyance of the property to 
communities for economic 
redevelopment.

(c) Base realignm ent and closure 
cleanup team . A team established for 
each DoD closing or realigning base 
where property is available for transfer 
to the community. The team has the 
authority, responsibility, and 
accountability for environmental 
cleanup programs at these installations, 
emphasizing those actions which are 
necessary to facilitate reuse and 
redevelopment.

(d) Realignm ent. Any action that both 
reduces and relocates functions and 
DoD civilian personnel positions, but 
does not include a reduction in force 
resulting from workload adjustments, 
reduced personnel or funding levels, 
skill imbalances, or other similar cause. 
A realignment may terminate the DoD 
requirement for the land and facilities 
on part of an installation. "That part of 
the installation shall be treated as 
“closed** for purposes of this part.

(e) R edevelopm ent authority. Any 
entity, including an entity established 
by a State or local government, 
recognized by the Secretary of Defense 
as the entity responsible for developing 
the redevelopment plan with respect to 
the installation and fox directing 
implementation of the plan.

§ 90.4 Policy.
It is DoD policy to:
(a) Help communities impacted by 

base closures achieve rapid economic 
recovery through effective reuse of the 
assets of closing bases—more quickly, 
more effectively and in ways based on 
local market conditions and locally 
developed reuse plans—by 
implementing the President’s Five-Part 
Plan that encourages:

(1) Transferring real and personal 
property expeditiously to local 
redevelopment authorities and in ways 
that enhance economic development 
and job creation or other public benefits. 
This ran best be accomplished by:

(i) Making transfers of property to a 
redevelopment authority for economic 
development affordable, when 
necessary to foster community 
redevelopment plans. The use of 
existing public benefit conveyances 
should be considered, where 
appropriate, before die use of a public 
benefit conveyance for economic 
development.

(ii) Accelerating the property 
screening process early in the disposal

process to determine other potential 
Federal uses of the property, including 
the identification of the needs of 
homeless providers. This will determine 
how much of the property is available 
for early e c onom ic development and/or 
other community reuse.

(ill) inform ing communities, as early 
as possible after the base closure 
decision is final, if an installation will 
be considered for “economic 
development’ ’ conveyances under Pub. 
L. No. 103-160, Title XXDC and will not 
be offered for sale, instead. Such 
decisions shall be based on a 
determination that the existence of a 
ready market for the property indicates 
that public or private developers can not 
be relied upon as the preferable 
mechanism to spur economic 
redevelopment and tire creation of new j 
jobs.

(iv) Encouraging interim leases at less 
than the estimated fear market value in J  
order to facilitate State or local 
economic redevelopment efforts.

(v) Delegating authority to approve 
interim leases and simple land transfers,

(vi) Considering the personal property 
requirements of the community 
redevelopment plan when making 
decisions on the disposition of base 
equipment.

(2) Ensuring fast-track environmental ■ 
cleanup of closing bases to permit 
earlier determination of property 
suitable for either conveyance or lease. 
The key elements of this initiative are 
to:

(i) Establish a base realignment and ■ 
closure cleanup team composed of 
members from the Department of 
Defense, the Environmental Protection j 
Agency and State regulatory agencies, at 
every base where property is available 
for transfer and reuse. The team shall 
prepare the base realignment and 
closure cleanup plan and make 
decisions to expedite the process.

(ii) Quickly identify and document 
uncontaminated real property parcels to 
permit timely reuse.

(iii) Identity opportunities to convey
property quickly to those willing to pay 
the cost of cleaning up the contaminated 
property. ' ; .v"

(iv) Ensure analyses required by the 
National Environmental Policy Act 
(Pub. L. 91-190; 10 U.S.C. 4332 et. seq.) 
process are produced in a timely 
manner.

(v) Establish procedures for 
identifying and documenting parcels of 
real property that are environmentally 
suitable for lease, even if needed 
mitigation precludes conveyance.

(vi) Improve public involvement in 
the environmental cleanup by 
establishing and seeking public
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participation in Restoration Advisory 
boards.

(3) Providing full time base transition 
ftoordinators at major installations 
Jlated for closure or substantial 

lealignment. The principal functions of 
ne coordinators shall be to: 
m (i) Assist in cutting through red tape

property disposal.
(ii) Assist in keeping the 

Environmental'cleanup on a fast track.
(iii) Assist the DoD Office of 

Économie Adjustment (OEA) in helping 
Communities identify sources of Federal

Jssistance for developing and 
Implementing economic redevelopment 
|>lans. '

(4) Providing easy access to transition 
hd redevelopment help for workers

lid  communities by targeting major 
Sources of Federal funding assistance to 
Case closure communities.

(5) Providing larger economic 
development planning grants to base

Jlosure communities. Planning grants 
phould be approved quickly. The 

Department of Defense’s Office of 
Économie Adjustment will move 
beyond the traditional role of providing 
brants for planning to helping 
lommunities transition from planning 
|o implementation by funding a portion 
jif the staff required for implementation 
bf the local redevelopment plan.

(b) Follow the following framework in 
ftplementing Title XXIX of Pub. L. 
103-160:

(1) Where a ready market exists, 
iomplete screening and then sell 
broperties quickly for public or private 
development to speed up job creation.
I  (2) Where a ready market does not 
Jxist, make property available to the 
local redevelopment authority without 
çiitial consideration, for economic 
levelopment.
; (3) Snare the net profits between the 

Itepaitment of Defense and the local 
«development authority if a property 

^Jonveyed without initial consideration 
for economic development is 
subsequently leased or sold.
■  (c) This regulation does not create any 
Sghts or remedies and may not be relied 
Ipon by any person, organization, or 
jjther entity to allege a denial of any 
ghts or remedies other than those 

provided by Pub. L. 103-160, Title

■ 90 .5  Responsibilities.
\ (s) The Under Secretary of Defense fo: 
acquisition and Technology shall issue 
poD Instructions as necessary, to furthe 

plement the President’s Five-Part 
.Isn and applicable public law, and 
¿hall monitor compliance with this part 

11 authorities of the Secretary of 
bfense in Pub. L. 103-160, Title XXIX,

in section 2905 of Pub. L. 100-526, Title 
II, and in section 204 of Pub. L. 101- 
510, Title XXIX are hereby delegated to 
the Under Secretary of Defense for 
Acquisition and Technology and may be 
redelegated.

(b) The Heads of the DoD Components 
shall advise personnel with 
responsibilities related to base closures 
of the policies set forth in this directive. 

2. Part 91 is added to read as follows:

PART 91—REVITALIZING BASE 
CLOSURE COMMUNITIES—BASE 
CLOSURE COMMUNITY ASSISTANCE

Sec.
91.1 Purpose. \
91.2 Applicability.
91.3 Definitions.
91.4 Policy.
91.5 Responsibilities.
91.6 Delegations of authority.
91.7 Procedures.

Appendix A to Part 91—Flow Chart for Base 
Closure Community Assistance

. Appendix B to Part 91—Closure and 
Transition Timeline for a Notional BRAC 
1993 Base That Closes on September 30,
1997

Authority: 10 U.S.C. 2687 note.

§91.1 Purpose.
This part prescribes procedures to 

implement “Revitalizing Base Closure 
Communities” (Part 90), the President’s 
five-part community reinvestment 
program,' and real and personal 
property disposal to assist the economic 
recovery of communities impacted by 
base closures. The expeditious disposal 
of real and personal property will help 
communities get started with reuse early 
and is therefore critical to timely 
economic recovery.

§91.2 Applicability.
This part applies to the Office of the 

Secretary of Defense, the Military 
Departments, the Chairman of the Joint 
Chiefs of Staff, the Unified Combatant 
Commands, the Defense Agencies, and 
the DoD Field Activities (hereafter 
referred to collectively as “the DoD 
Components”).

§91.3 Definitions.
(a) Base Closure Law. The provisions 

of Title II of the Defense Authorization 
Amendments and Base Closure and 
Realignment Act (Pub. L. 100-526; 10 
U.S.C. 2687 note), or The Defense Base 
Closure and Realignment Act of 1990 
(Part A of Title XXIX of the Pub. L. 101- 
510; 10 U.S.C. 2687 note).

(b) Closure. All missions of the base 
have ceased or have been relocated. All

1 Document available from the Office of the 
Assistant Secretary of Defense (Economic Security), 
Pentagon, Washington, DC 20301.

personnel (military, civilian, and 
contractor) have either been eliminated 
or relocated except for personnel 
required for caretaking and disposal of 
the base or personnel remaining in 
authorized enclaves.

(c) Consultation. Fully explaining and 
discussing an issue and carefully 
considering objections, modifications, 
and alternatives; but without a 
requirement to reach agreement.

fd) Date o f  approval. The date on 
which the authority of Congress to 
disapprove Defense Base Closure and 
Realignment Commission 
recommendations for closures or 
realignments of installations expires 
under Title XXIX of P.L. 101-510, as 
amended.

(e) Excess property. Any property 
under the control of a Military 
Department that the Secretary 
concerned determines is not required 
for the needs of the Department of 
Defense. Authority to make this 
determination rests with the Military 
Departments after screening the 
property with the other Military 
Departments.

(f) Realignm ent. Any action that both 
reduces and relocates functions and 
DoD civilian personnel positions, but 
does not include a reduction in force 
resulting from workload adjustments, 
reduced personnel or funding levels, 
skill imbalances, or other similar cause. 
A realignment may terminate the DoD 
requirement for the land and facilities 
on part of an installation. That part of 
the installation shall be treated as 
“closed” for this document.

(g) R edevelopm ent authority. Any 
entity, including an entity established 
by a State or local government, 
recognized by the Secretary of Defense 
as the entity responsible for developing 
the redevelopment plan with respect to 
the installation and for directing 
implementation of the plan.

(n) Rural. An area outside a 
Metropolitan Statistical Area.

(i) Surplus property. Any excess 
property not required for the needs and 
the discharge of the responsibilities of 
Federal Agencies. Authority to make 
this determination, after screening with 
all Federal Agencies, rests with the 
Military Departments.

(j) Vicinity. The county in which the 
installation is located and the adjacent 
counties. An incorporated municipality 
shall be deemed to be a county for this 
purpose, when, under State law, it is not 
part of a county.

§91.4 Policy.
It is DoD policy to help communities 

affected by base closures achieve rapid 
economic recovery through effective
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reuse of the assets of dosing bases— 
more quickly, more effectively and in 
ways based on local market conditions 
and locally developed reuse plans. This 
will be accomplished by:

(a) Selling properties quickly for 
public or private development to speed 
up job creation where a ready market
exists. ’ 1 S:. ■/

(b) Making property available without 
initial consideration for economic 
development where a ready market does 
not exist.

(c) Sharing the net profits between the 
DoD and the local redevelopment 
authority if a property conveyed 
without initial consideration for 
economic development is subsequently 
sold or leased.
§ 91.5 Responsibilities.

(a) The Assistant Secretary of Defense 
for Economic Security, after 
coordination with the General Counsel 
of the Department of Defense and other 
officials as appropriate, may issue such 
guidance and instructions as may he 
necessary to implement Laws,
Directives and Instructions on the 
retention or disposal of real and 
personal property at closing or 
realigning bases.

(b) The Heads of the DoD Components 
shall ensure compliance with this part 
and guidance issued by the Assistant 
Secretary of Defense for Economic 
Security on revitalizing base closure 
communities^
§91.6 Delegations of authority.

(a) The authority provided by sections 
202 and 203 of the Federal Property and 
Administrative Services Act of 1949, as 
amended (40 TJ.S.C. 483 ef seq.) for 
disposal of property at closing and 
realigning bases has been delegated by 
the Administrator, GSA, to the Secretary 
of Defense by delegations dated March 
1,1989;October 9,1990; and,
September 13,1991.2 Authority under 
these delegations has been previously 
redelegated to the Secretaries of the 
Military Departments, who may
rede Legate further.

(b) Authorities delegated to the Under 
Secretary of Defense for Acquisition and 
Technology by 32 CFR 90.5 are hereby 
redelegated to the Secretaries of the 
Military Departments, unless otherwise 
provided within this part. These 
authorities may be redalegated further.

§ 91.7 Procedures.
ta) Real property screening.
(1) When the Department of Defense 

no longer needs to retain real property,

2 These documents available from the Office ol 
the Assistant Secretary of Defense [Economic 
Security! Pentagon, Washington, DC 20301.

the Department is required to dispose of 
the property in accordance with the 
prescribed screening process in the 
General Services Administration 
property disposal regulations and the 
expedited process described in this part. 
This process permits DoD entities, other 
Federal Agencies and homeless 
providers to identify property they 
would like to acquire when the base 
closes. The Secretary concerned will 
work with the other DoD Components, 
Federal Agencies, homeless providers 
and reuse planners, early in the closure 
process, to sort out these requests. This 
process will provide for the early 
identification of property which will 
become available for reuse that Is 
critical to the local redevelopment 
authority’s ability to develop a realistic 
reuse plan.

(2) The Military Departments should 
complete the internal DoD real property 
screening of closing and realigning base 
property:

(i) By April 1,1994, for 1988,1991 
and 1993 closures and realignments.

(ii) Within 4 months of the date of 
approval of the 1995 closures and 
realignments.

(3) Military Departments should seek 
local redevelopment authority input in 
making determinations on the retention 
of property and should consider their 
input, if  provided. Transfer of real 
property at closing and realigning bases 
between any of the Military 
Departments, or retention of real 
property at a closing base by a Military 
Department, must be approved by the 
Assistant Secretary of Defense for 
Economic Security, unless such a 
transfer has already been approved by 
the Secretary of the Military Department 
concerned.

(4) Formal screening of real property 
excess to die DoD with other Federal 
Agencies must be completed:

(i) By June 1,1994, for 1988,1991, 
and 1993 closures and realignments 
unless the community requests a 
postponement of the surplus 
determination as provided in paragraph 
(a)(7) of this section.

(ii) Within 6 months of the date of 
approval of the 1995 closures and 
realignments unless the community 
requests a postponement as provided in 
paragraph (a)(7) of this section.

(5) These timeframes afford Federal 
Agencies sufficient time to assess their 
needs, submit initial expressions of 
interest to the Department of Defense, 
and apply for die property. During this 
period, Agencies sponsoring public 
benefit conveyances should also 
consider the suitability for such 
purposes. The Military Departments 
should provide other Federal Agencies

as full and complete information as 
practicable on the property in the Notice 
of Availability. Requests for transfers of 
property submitted by other Federal 
Agencies will normally be 
accommodated. Decisions on the 
transfer of property to other Federal 
Agencies shall be made by the Military 
Department concerned in consultation 
with the local redevelopment authority.

(6) Military Departments should make 
the notices of availability available to 
the local redevelopment authorities, 
State and local governments.

(7) Within the 6 month screening 
period in paragraph (a)(4) of this 
section, the Military Departments shall ] 
consult with the local redevelopment 
authority and make appropriate final 
determinations whether a Federal 
Agency has identified a use for, or shall 
accept transfer of, any portion of the 
property. If no Federal Agency requests : 
the property, the property shall be 
declared surplus. However, the local 
redevelopment authority may request , 
the Military Department concerned to 
delay this final surplus declaration. All 
requests for delay must be in writing 
and made before May 1,1994 for 1988, 
1991 and 1993 closures and 
realignments and within 5 months of 
the approval of the 1995 base closures 
and realignments. If there is a Federal 
Agency request for transfer, the 
Secretary concerned may postpone the 
determination to transfer and the 
Secretary may also postpone the 
determination of surplus for all or any 
part of the property ai the installation j 
for such period as the Secretary 
concerned determines is in thè best 
interest of the communities affected by 
the closure of the installation.

(8) Screening of real property with 
State and local government agencies 
shall take place concurrently with 
McKinney Act screening. The screening 
notice should state:

Uses to assist the homeless shall take j 
precedence unless the Secretary 
concerned or the Secretary of Health j 
and Human Services (HHS) determines j 
that a competing request under 40 
U.S.G. 484{k) is so meritorious and 
compelling as to outweigh the needs of 
the homeless.

(9) Withdrawn public domain lands 
are those lands which have been 
transferred from the Department of 
Interior to a Military Department for its 
temporary use.

fij These lands on closing or 
realigning bases are to be returned to til I 
Secretary o f Interior when die Secretary 
of the Military Department concerned 
no longer has need for these lands, if 
they are still suitable for the programs 
of die Secretary of Interior.
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(ii) The Military Department 
concerned will notify tite Secretary of 
Interior, normally through the Bureau of 
Land Management (BLM), when 
withdrawn public domain lands are 
included within an installation to be 
closed.

(iii) The Bureau of Land Management 
will screen these lands within the 
Department of Interior to determine if  
these lands are suitable for return to the 
Department of Interior.

( i v ) If the lands are not suitable for the 
programs of the Secretary of Interior, the 
Bureau of Land Management will so 
notify the Military Department and state 
that these lands should be processed as 
the other real property on the base.

(v) The Military Department will 
notify the Bureau of Land Management 
that it concurs with the determination 
and will proceed in accordance with the 
real property screening procedures 
described in this section.

(b) McKinney Act Screening,
(1) The Stewart B. McKinney 

Homeless Assistance Act, as amended 
(42 U.S.C. 11301), is a statute designed 
to permit HHS-approved providers of 
assistance to the homeless to receive a 
high priority in acquiring unneeded 
land and buildings on Federal 
properties. Buildings and land on 
closing bases provide excellent 
opportunities for homeless providers to . 
acquire the land and buildings they 
need to establish their programs. This 
section describes the new process 
specifically tailored for base closure 
properties that will expedite the 
screening process with homeless 
providers and will result in the early 
identification of their needs. The 
Military Departments will work with 
communities ta  identify eligible entities 
and conduct timely outreach seminars 
to educate homeless providers with 
respect to the land and buildings that 
will be made available and the process 
for making a formal application to the 
Department of Health mid Human 
Services (HHS). The early identification 
of homeless assistance requirements for 
land and buildings at closing bases will 
permit communities to develop reuse 
plans that fully accommodate- homeless 
needs, while permitting early 
identification of the remaining property 
for either quick sale for job creation, a 
federally sponsored public benefit 
conveyance or conveyance to a local 
redevelopment authority for economic 
development purposes.

(2) Tne Department of Housing and 
Urban Development (HUD) Is required 
to publish by February 15 of each year 
a list of all the properties which were 
published in accordance with the 
McKinney Act in the previous calendar

year. For the purpose of reporting 
properties to HUD pursuant to the new 
expedited McKinney screening process 
described in this section, the Military 
Departments should report only those 
properties which remain available as of 
the reporting date. For the purposes of 
the new expedited McKinney Act 
screening process:

(i) Properties listed by HUD in the 
annual report for which an expression 
of interest has been received by HHS 
from a homeless provider, but a final 
HHS determination has not yet been 
made, shall be reported for screening 
under the new procedures in paragraphs 
(b) (3) through (11) of this section.

(ii) Properties listed by HUD in the 
annual report for which no expression 
of interest has been received by HHS 
from a homeless provider and for which 
the Department of Defense has received 
no expression of interest or bona fide 
offer in accordance with the provisions 
of section 501(c)(4)(C) of the McKinney 
Act, shall be reported in accordance 
with the procedures in paragraphs fb)
(3) through (11} of this section.

(iii) Properties listed by HUD in the 
annual report for which no expression 
of interest has been received by HHS 
from a homeless provider and for which 
the Department of Defense has received 
an expression of interest or bona fide 
offer in accordance with die provisions 
of section 561 (c)(41(C) of the McKinney 
Act, shall not be reported in accordance 
with the procedures in paragraphs (b)
(3) through (11) of this section.

(iv} 1968 and 1991 base closure and 
realignment properties which remain 
available shall be reported to HUD in 
accordance with the new expedited 
procedures in paragraphs (b) (3} through 
(11) of this section.

(3) Under the new expedited 
McKinney Act screening process, the 
Military Departments shall sponsor a 
workshop or seminar in communities 
having closing or realigning bases before 
reporting to HUD. AH available property 
at closing and realigning bases that will 
become surplus to Federal Agency 
needs will be reported to HUD:

(i) By June 1,1994» for the 1988» 1991, 
and 1993 closures and realignments, 
unless the community requests a 
postponement of the declaration of 
surplus under paragraph (a)(7l of this 
section.

(ii) Within 6 months of the date of 
approval of the 1995 base closures and 
realignments unless die community 
requests a postponement of the 
declaration of surplus under paragraph 
(a)(7) of this section.

(4) HUD shall make a determination 
of the suitability of each property to 
assist the homeless in accordance with

the McKinney Act. Within 60 days from 
the date of receipt of the information 
from the Department of Defense, HUD 
shall publish a list of suitable properties 
that shall become available when the 
base closes.

(5) Providers of assistance to the 
homeless shall then have 60 days in 
which to submit to HHS expressions of 
interest in any of the listed properties.
If a provider indicates an interest in a 
listed property, it shall have an 
additional 90 days after submission of 
its written notice of interest to submit a 
formal application to HHS, a period 
which HHS can extend. HHS shall then 
have 25 days after receipt of a 
completed application to review and 
complete all actions on such 
applications.

(6) During the new expedited 
McKinney Act property screening 
process (from 60 to 175 days following 
Federal Register publication, as 
appropriate), disposal agencies shall 
take no final disposal action or allow 
reuse of property that HUD has 
determined suitable and that may 
become available for homeless 
assistance, unless and until:

(i) No timely expressions of interest 
from providers are received by HHS.

(ii) No timely applications from 
providers expressing interest are 
received by HHS.

(iii) HHS refects all applications 
received for a specific property.

(7) If no provider expresses an interest 
to HHS in a property within the allotted 
60 days, the Military Department should 
promptly inform the affected local 
redevelopment authority, the Governor 
of the State, the local governments, and 
Federal Agencies that support 
authorized public benefit conveyances, 
of the date die surplus property will be 
available for community reuse. The 
local redevelopment authority shall 
then have 1 year to submit a written 
expression of interest to incorporate the 
remainder of the property into its 
redevelopment plan.

(8) If there are expressions of interest 
by homeless assistance providers, but 
no application is received by HHS from 
such a provider within the subsequent 
90-day application period (or within the 
longer application period if HHS has 
granted an extension), the Military 
Department, should promptly inform the 
local redevelopment authority, the 
Governor of the State, and Federal 
Agencies that support authorized public 
benefit conveyances, of the date the 
surplus property will be available for 
community reuse. The local 
redevelopment authority shall then have 
1 year to submit a written expression of 
interest to incorporate the remainder of
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the property into its redevelopment plan 
for the base.

(9) If at any time during the 25 day 
HHS review period HHS rejects all 
applications for a specific property, the 
Military Department should promptly 
inform the local redevelopment 
authority, the Governor of the State, and 
Federal Agencies that support 
authorized public benefit conveyances, 
of the date die surplus property will be 
available for community reuse. The 
local redevelopment authority shall „ 
then have 1 year to submit a written 
expression of interest to incorporate the 
remainder of the property into its 
redevelopment plan for the base.

(10) During the allotted 1-year period 
for the local redevelopment authority to 
submit a written expression of interest 
for the property, surplus properties not 
already approved for homeless reuse 
shall not be available for homeless 
assistance, unless such homeless 
assistance is included in the local 
redevelopment authority’s plan. The 
surplus properties will also not be 
advertised by HUD as suitable during 
these 1-year periods. The surplus 
property may be available for interim 
leases to any entity, including local 
redevelopment authorities as deemed 
appropriate by the Secretary of the 
Military Department concerned.

(11) If the local redevelopment 
authority does not express in writing its 
interest in a specific property during the 
allotted 1-year period, the disposal 
agency shall again notify HUD of the 
date of availability of the property for 
homeless assistance. HUD may then list 
the property in the Federal Register as 
suitable and available after the base 
closes following the previous McKinney 
Act procedures.

(12) The listing of base closure 
property from the 1991 and subsequent 
rounds of base closures reported to HUD 
shall contain the following statement:

The properties contained in this 
listing are closing or realigning military 
installations. This report is being 
accomplished pursuant to Pub. L. 103- 
160, section 2905(b). In accordance with 
section 2905(b), this property is subject 
to a one-time publication under the 
McKinney Act, after which property not 
provided to homeless assistance 
providers will not be published again 
unless there is no expression of interest 
submitted by the local redevelopment 
authority in the one-year period 
following the end of the McKinney 
screening process pursuant to this . 
publication.

(13) The list of 1988 base closure 
properties that will be reported to HUD 
shall contain the same statement as 
paragraph (b)(12) of this section, and

shall refer to section 2905(a) of the Act 
(107 Stat. 1916).

(c) Local redevelopm ent plan.
(1) The early formation of a 

redevelopment authority is critical to 
the successful reuse of die base. The 
primary focus of the redevelopment 
authority should be developing a 
comprehensive local redevelopment 
plan. This plan should embrace the 
range of feasible reuse options that will 
result in rapid job creation. The local 
redevelopment plan will generally be 
used as the proposed action in 
conducting environmental analyses 
required by the National Environmental 
Policy Act of 1969 (NEPA), (42 U.S.C. 
4332 et seq.).

(2) Although the statute only requires 
the local redevelopment authority to 
submit a written expression of interest 
within 1 year after the date the property 
is released from McKinney Act 
screening, the local redevelopment plan 
should be prepared within that 1 year 
period. The plan should at a minimum 
identify:

(i) Parcels recommended to be 
transferred to other Federal Agencies 
(whether or not a specific request for 
such transfer was made by the Agency 
during the screening period) and their 
intended uses.

(ii) Parcels recommended to be 
transferred or conveyed for uses such as 
homeless assistance, public benefit 
purposes, or other qualifying public 
purpose conveyance programs and their 
intended uses.

(iii) Parcels, and their intended uses, 
recommended to be conveyed by:

(A) Negotiated sale at estimated fair 
market value.

(B) Conveyance without initial 
consideration to local redevelopment 
authorities, with or without 
recoupment, as provided in this part.

(iv) The plan should discuss How it 
will enhance the prospects for economic 
development and job creation, if the 
redevelopment authority intends to 
request an economic development 
conveyance.

(d) Jobs-centered property disposal.
(1) The new property disposal process

described in this section and in 
paragraphs (e) and (f) of this section 
which follow, is designed to rapidly 
create new jobs, either by taking 
advantage of a ready market for 
development of valuable property or by 
inducing a market through conveyances 
for economic development, initially 
without consideration. The procedures 
described below generally apply to 1993 
and 1995 base closures and may not 
apply to 1988 and 1991 closures which 
may be well along in the disposal 
process.

(2) The Military Departments should 
identify properties with potential for 
rapid job creation and begin, as soon as 
possible, but not later than completion 
of the new expedited McKinney Act 
screening (paragraph (b) of this section), 
an appraisal or other estimate of the 
property’s fair market value. Such 
appraisals or estimates should address a 
range of likely market values taking into 
account: feasible uses for the property; 
the uncertainties in property 
development; and, current market 
conditions (i.e., recognizing the state of 
the market after a closure 
announcement). The appraisals should 
not be based on the replacement cost of 
the properties, since they may not be 
readily adaptable for civilian use. 
Additionally, the appraisal should not 
be based on the highest and best use, 
but the most likely range of uses 
consistent with local interests. The 
above appraisal may be accomplished 
for 1988 and 1991 closures if it is 
determined that it would be beneficial 
to do so and will not delay the disposal 
process.

(3) To assist in the appraisal/ 
estimation of fair market value of 
properties with a potential for rapid job 
creation, and to determine if interests 
exist in properties not originally 
identified for rapid job creation, the 
Military Departments shall, for 1993 and 
1995 closures, advertise for expressions 
of interest in all or any substantial part 
of each closing installation. For the 1993 
and 1995 closures, the Military 
Departments shall advertise at the 
completion of the new expedited 
McKinney Act screening process (see 
paragraph (b) of this section), The 
Military Departments may advertise for 
expressions of interest in all or any 
substantial part of each closing 
installation on the 1988 or 1991 closure 
lists if it is determined that it would be 
beneficial to do so and will not delay 
the disposal process.

(i) Advertisements for expressions of 
interest shall be open for 6 months. 
Expressions of interest received should 
detail the intended use, the site plan, 
the jobs estimated to be created, the 
schedule for development and hiring, 
and an evaluation of the worth of the 
land and buildings. Expressions of 
interest will be shared with the local 
redevelopment authority. 
Advertisements for expressions of 
interest will be conducted 
simultaneously with all other disposal 
actions and are not an additional step in 
the disposal process.

(ii) Tne Military Departments shall 
analyze each expression of interest and 
determine within 30 days of receipt if it 
is made in good faith and represents a
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reasonable development proposal, if the 
Military Department decides that an 
expression, of interest received 
demonstrates the existence of a ready 
market, the prospect of job creation, and 
offers proceeds consistent with the 
range of estimated fair market value, it 
may decide to offer the property for sale. 
The property proposed for sale shall 
promptly be publicly identified, and the 
redevelopment authority shall be 
notified. The redevelopment authority 
may request reconsideration of this 
decision under paragraph (d)(5) of this 
section. Potential offerors will be 
encouraged to work with the 
redevelopment authority so that their 
development goals will be compatible 
with the local redevelopment plan.

(iii) If a redevelopment planhas not 
been completed, the redevelopment 
authority will be encouraged to include 
the potential for sale of the property 
identified by the Military Department 
under paragraph fd)f3} of this section, in 
the plan. The DoD Component will 
evaluate whether the potential sale of 
the identified property is covered by 
any ongoing environmental analyses 
required by the National Environmental 
Policy Act (NEPA). Based on this 
evaluation, consideration can he given 
to integrating the potential sale Into the 
existing analyses or preparing 
additional analyses required by law or 
otherwise deemed appropriate. The 
environmental impact statement shall, 
to the extent practicable, be completed 
within 12 months, or a Finding of No 
Significant Impact issued within 6 
months, of the public announcement 
identifying the property proposed for 
sale.

(4) A few high value installations for 
which a ready market apparently exists 
may, nevertheless, not have generated 
any expressions of interest during the 
allotted 6 month period. Regardless, 
such installations provide an 
opportunity for private sector rapid job 
creation which should be pursued. In 
these cases, the Military Departments, 
based on completed appraisals or other 
estimates of the fair market value, shall 
inform redevelopment authorities that 
the property is expected to be offered for 
sale and an economic development 
conveyance should not be anticipated. 
Redevelopment authorities shall be so 
informed as soon as possible, but not 
later than 6 months after completion, of 
the McKinney Act screening process. In 
making these determinations, airport, 
port, and school property may be 
excluded if it appears that they are 
likely to be converted to public airports, 
ports or schools under existing public 
benefit conveyance programs. The 
determination that an installation will

be sold under paragraph (d)(4) of this 
section has 2 components:

CU The property must have a high 
value.

(ii) There must be a ready market 
Ready market means that offers to 
purchase at or near the estimated range 
of fair market value from the private 
sector covering all or most of the 
installation could be expected within 6 
months of advertising the base for 
public sale.

(5) Within 60 days of the 
announcement by the Secretary of the 
Military Department concerned of the 
intention to sell property in accordance 
with paragraph (d)(3 j  or (d)(4) of this 
section, the authorized local 
redevelopment authority may request, 
in writing, that this determination be 
reconsidered. The Secretary shall 
consider the request, provide a final 
determination in writing to the local 
redevelopment authority and announce 
this determination publicly .

(6) Identification of an installation or 
property foFsale under this section does 
not preclude a community’s acquisition 
of property for the estimated fair market 
value.

(7) The provisions of this section may 
not be appropriate far some of the 1986 
and 1991 base closures and 
realignments because these bases are so 
far along in the property disposal 
process that certain actions: have been 
taken or agreed to that are inconsistent 
with the new procedures. In cases of 
1988 and 1991 closures where this new 
property disposal process is considered 
not appropriate, the Secretary 
concerned shall request a  waiver from 
the ASDfES) before proceeding with the 
disposition of the property.

(e) Econom ic developm ent 
conveyances.

(1) Closing military bases often have 
a great deal of land that may not be 
readily developable or marketable due 
to its location. Additionally, closing 
bases often have buildings that may 
need to be demolished in order to 
encourage redevelopment and economic 
revitalization. Historically, the process 
of selling bases, or parts thereof, for fair 
market value has been time consuming 
and the proceeds from the: sales of base 
closure properties have been less than 
originally anticipated. In the past, the 
law permitted the Department of 
Defense to convey property at a 
discount of up to 100% (free of charge) 
for specific public purposes such as 
health, aviation, recreation, and 
education—but not for economic 
development. The new process that 
follows permits the DoD to convey land 
and buildings to redevelopment 
authorities with no consideration,

subject to recoupment, after it is 
determined that the base, or significant 
portions thereof, cannot be sold in 
accordance with the rapid job creation 
concept. Such conveyances may help 
induce a market for the property, 
thereby, enhancing economic recovery. 
Redevelopment authorities shall submit 
a simple written request containing four 
basic elements as described in 
paragraphs (e)(5),(i) through (e)(5Hiv) of 
this section. Generally, installations will 
be conveyed at no initial cost with a 
recoupment provision that shall permit 
DoD to share in any future profits 
should the base be later leased or sold. 
Bases, in rural areas shall be conveyed 
under this authority with no 
recoupment if they meet the standards 
in paragraph (e)(6) of this section. The 
conveyance for economic development 
should be used by local redevelopment 
authorities to gain control of large areas 
of the base, not just individual 
buildings. The income received from 
some of the higher value property 
should help offset the maintenance and 
marketing costs of the less desirable 
parcels. In order for this conveyance to 
spur redevelopment, large parcels must 
be used to provide an income stream to 
assist the long term development of the 
property.

(2) The Secretary of Defense is 
authorized by Pub. L. 103-160, Section 
2903 to convey real property at an 
installation to be closed to the local 
redevelopment authority for economic 
development (an economic 
development conveyance). The 
conveyance of property maybe for 
consideration at or below the estimated 
fair market value, or without 
consideration. The consideration, if any, 
can be paid in cash or in kind. Property 
to be transferred pursuant to Public Law 
103,-160, section 2903, will be conveyed 
with no consideration, subject to 
recoupment as described in paragraph
(f) of this section.

(3) The economic development 
conveyance authority is an addition to 
existing public benefit authorities and, 
generally, should not be used when 
these public benefit authorities would 
apply. The Military Departments shall 
prepare a written explanation why a 
transfer was made using this economic 
development conveyance authority for 
what appears to be a purpose covered by 
an existing public benefit authority.

(4) Before making an economic 
development conveyance of real 
property, an appraisal or other estimate 
of the property’s fair market value shall 
be made, based on the proposed reuse 
of the property. The Military 
Department shall consult with the local 
redevelopment authority on appraisal
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assumptions, guidelines and on 
instructions given to the appraiser, but 
shall be fully responsible for completion 
of the appraisal. When a property is 
conveyed for economic development 
with no initial consideration, the 
Military Department shall prepare a 
written explanation why the estimated 
fair market value was not received and 
retain it in their real property files.

(5) Property may be conveyed under 
Pub. L. No. 103-160 to an authorized 
local redevelopment authority for 
economic development following 
submission of a written request to the 
Secretary of the Military Department 
concerned disposing of the property.
The requests should contain the 
following elements:

(i) Description of the property to be 
conveyed.

(ii) Statement of the local 
redevelopment authority’s legal 
authority to acquire and dispose of 
property under the laws of the 
governing State.

(iii) A redevelopment plan that 
includes economic development and job 
creation.

(iv) A statement explaining why 
existing public benefit conveyance 
authorities are not appropriate.

(6) Installations located in rural areas 
are of particular concern. An economic 
development conveyance may be made 
without consideration and without 
recoupment in a rural area when the 
base closure will have a substantial 
adverse impact on the economy of the 
local community and on the prospect of 
its economic recovery from the closure. 
To determine whether a rural 
community is eligible for transfer under 
this section, the Secretary concerned 
shall first determine whether the closure 
will have a substantial adverse impact 
on the prospect for economic recovery 
by determining whether there is a 
market for the property. The closure 
may be determined to have substantial 
adverse impact if after advertising for ' 
expressions of interest pursuant to 
paragraph (d) of this section, no 
expressions of interest are received. No 
expressions of interest to purchase the 
property signifies that public or private 
developers will not be able to provide 
jobs and economic growth sufficient to 
provide timely recovery from closure 
without assistance. The second step 
requires the Secretary concerned to 
make a determination that the base 
closure will have a substantial adverse 
impact on the economy of the 
communities in the vicinity of the 
installation. In these cases, the base 
shall be offered to the local 
redevelopment authority for conveyance 
without consideration and without

recoupment (subject to paragraph (f)(5) 
of this section).

(7) The provisions of this section may 
not be appropriate for some of the 1988 
and 1991 base closures and 
realignments, because these bases are so 
far along in the property disposal 
process that certain actions have been 
taken or agreed to that are inconsistent 
with the new procedures. In cases 
where the new property disposal 
process is not appropriate, the Secretary 
concerned shall request a waiver from 
the ASD(ES) before proceeding with the 
disposition of the property.

(f) Profit sharing.
(1) When real property is conveyed as 

described in paragraph (e) of this 
section, the Department of Defense shall 
generally share in the division of future 
profits should the property be 
subsequently sold or leased. The 
division of profits shall be based on net 
profits and the share shall generally 
favor the local redevelopment authority. 
There shall be a 15-year time limit on 
the share of the profits. The 
government’s portion of the receipts 
from the profit shall not exceed the fair 
market value of the property at the time 
it was conveyed to the local 
redevelopment authority.

(2) Properties conveyed under the 
authority of Pub.L. 103-160, section 
2903, to local redevelopment authorities 
under an economic development 
conveyance that are subsequently sold 
or leased shall be subject to recoupment 
(profit sharing) by the Department of 
Defense, except as provided in 
paragraph (e)(6) of this section. In the 
absence of a determination by the 
Secretary of the Military Department 
concerned that a different division of 
the net profits is appropriate because of 
special circumstances, the net profits 
shall be shared on a basis of 60 percent 
to the local redevelopment authority 
and 40 percent to the Department of 
Defense. The purpose of this 
recoupment policy is to allow the local 
redevelopment authority to benefit from 
the success of its efforts and from value 
created from zoning. Eliminating the 
requirement for initial consideration 
also frees the local redevelopment 
authority’s income stream for use in 
funding infrastructure improvements 
needed to develop the property and 
increase its value. Sharing the profits, 
when they occur, will provide a return 
to the taxpayers for the property they 
originally paid for, without unduly 
burdening the community.

(3) The total recoupment by the 
Government shall not exceed the fair 
market value of the property (or the top 
end of the range of values) calculated at

the time of conveyance to the local 
redevelopment authority.

(4) The standard excess profits 
covenant promulgated by the General 
Services Administration (GSA) at 41 
CFR 101-47.4908 shall be used as a 
model deed provision to implement this 
recoupment policy, recognizing that the 
GSA provision will require tailoring for 
each parcel. The following changes and 
additions are required:

(i) The deed provision will express 
the profit sharing established under 
paragraph (f)(2) of this section, unless 
explicitly modified by the Secretary of 
the Military Department concerned.

(ii) The term of this deed provision in 
economic development conveyances 
will be 15 years unless released earlier 
by the government upon satisfaction of 
the recoupment requirement. The 
disposing Military Department will 
provide a statement, for use at any 
settlement, on the local redevelopment 
authority’s compliance with the deed 
provision. The Military Department will 
formally release the provision when the 
government has received its share of the 
sale proceeds.

(iii) The deed provision will forbid 
“straw” transactions (sales or leases to 
a cooperating party at a nominal price), 
transactions at other than arm’s length, 
and other devices designed to 
circumvent the Government’s recovery 
of its share of the net profits. The 
purpose of this clause of the deed 
provision is to provide a basis for the 
government to intervene if it appears 
that a transaction may adversely affect 
its interests.

(iv) In calculating the amount of any 
net profit from a sale or lease, the local 
redevelopment authority may include:

(A) Capital costs, as provided in 41 
CFR 101—47.4908(b).

(B) Direct and indirect costs related to 
the particular property and transaction 
that are otherwise allowable under 48 
CFR part 31 including the allocable 
costs of operation of the local 
redevelopment authority with regard to 
that property.

(v) The annual report required by the 
GSA provision will be deleted, and a 
clause requiring notification to the 
disposing Military Department of sales 
or leases will be substituted. The notice 
of sale or lease will be accompanied by 
an accounting or financial analysis 
indicating the net profit, if any, from a 
sale, or the estimated annual profit from 
a lease. The accounting or financial 
analysis, and any other aspect of a 
transaction by the local redevelopment 
authority with respect to property 
transferred under this part, is subject to 
Department of Defense audit.
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(5) The Military Department 
concerned is authorized to negotiate an 
up-front settlement of projected 
recoupment revenues from a 
conveyance under this section when 
such settlement is requested by the 
redevelopment authority.

(6) The provisions of this section may 
not be appropriate for some of the 1988 
and 1991 base closures and 
realignments, because these bases are so 
far along in the property disposal 
process that certain actions have been 
taken or agreed to that are inconsistent 
with the new procedures. In cases 
where the new property disposal 
process is not appropriate, the Secretary 
concerned shall request a waiver from 
the ASD(ES) before proceeding with the 
disposition of the property.

(g) Leasing o f rea l property.
(1) Leasing of real property is an 

effective way to quickly attract new jobs 
to replace those that have been lost by 
the base closing. In the past, the 
requirement to lease at fair market value 
discouraged the creation Of new jobs.
The new process of leasing, at less than 
fair market value, where appropriate, 
will provide new incentives for 
redevelopment authorities and 
businesses alike to spur job creation and 
speed economic redevelopment.

(2) The Secretaries of the Military 
Departments are authorized by Pub. L.
i 103-160, section 2906 to lease real and 
personal property at closing or 
realigning bases for consideration of less 
than the estimated fair market value, if 
the Secretary concerned determines:

(i) That a public interest will be 
served as a result of the lease.

(ii) That securing the estimated fair 
market rental value from the lease is not 

; compatible with such public interest.
(3) The Military Departments shall 

determine the environmental suitability 
of property to be leased using the 
procedures in the DoD policy entitled 
“Procedures for Finding of Suitability to 
Lease (FOSL)” contained in the Deputy

i Secretary of Defense Memorandum^ 
“Fast Track Cleanup at Closing 
Installations”, September 9,1993, and 
any amendments thereto. Regulatory 
consultation (Environmental Protection 

I Agency (EPA) and State government)
: must be completed before entering into 
¡ any leases, as specified in the FOSL 
guidance and when approved, the 
Memorandum of Understanding 
between DoD and EPA Will confirm the 
FOSL process.

(4) The Military Departments are 
i encouraged to redelegate leasing

2 Document available from the Office of the 
Deputy Under Secretary of Defense (Environmental 
Security), Pentagon. Washington, DC 20301.

authority to the level that can best 
respond to local redevelopment needs 
and still exercise prudent and consistent 
stewardship over these public assets.

(h) Personal property.
(1) Personal property located on 

closing bases is often very useful to the' 
redevelopment of the real property. This 
section outlines procedures to allow 
transfer of personal property with the 
real property in many cases. It provides 
for completing an inventory soon after 
the base is approved for closure, 
consulting with local officials, and a 
walkthrough of the base. The 
community can then identify the 
personal property it wishes to retain in 
its redevelopment plan. The Department 
of Defense will keep a great deal of the 
personal property at the base while the 
redevelopment plan is being put 
together. Only valid exemptions will be 
made to this freeze, usually involving 
specific military requirements or 
property which the base does not own. 
Emissions trading procedures will be 
issued separately and are not covered by 
the part.

(2) Each Military Department and 
Defense Agency, as appropriate, shall 
take an inventory of the personal 
property , to include its condition, at 
closing or realigning bases as early in 
the closure process as possible. At 
realigning bases, the inventory shall be 
limited to the personal property located 
on the real property to be disposed of 
by the Military Department or Defense 
Agency. The purpose of the inventory is 
to identify personal property—any 
property except land, fixed-in-place 
buildings, ships, and Federal records— 
that could enhance the reuse potential 
of real property that may be conveyed 
to the local redevelopment authority for 
supporting the economic redevelopment 
of the base. The exempted categories of 
personal property listed in paragraph
(h)(5) of this section shall not be subject 
to review by the community. The 
inventory must be completed by June 1, 
1994, for 1988,1991 and 1993 closures 
and realignments or within 6 months 
after the date of approval of 1995 
closures.

(3) The inventory shall be taken in 
consultation with local redevelopment 
authority officials. If no local 
redevelopment authority exists, 
consultation shall be offered to the local 
government in whose jurisdiction the 
installation is wholly located, or a local 
government agency or State government 
agency designated for the purpose of 
such consultation by the chief executive 
officer of the State. Based on these 
consultations, the base commander is 
responsible for determining the items or 
category of items potentially enhancing

the reuse of the real property and 
needed to support the redevelopment 
plan. When the inventory is completed, 
base personnel shall offer a 
“walkthrough” with representatives of 
the local redevelopment authority so 
that they can see the type and condition 
of the property available for reuse. 
Disagreements should be resolved 
within the chain-of-command, with 
final authority on resolving personal 
property issues resting with the 
Secretary of the Military Department or 
Defense Agency Director responsible for 
the real property. This authority may be 
further delegated.

(4) The Military Departments should 
make every reasonable effort to assist 
affected communities in obtaining the 
personal property needed to convert the 
bases into economically-viable 
enterprises. Personal property not 
subject to the exemptions in paragraph
(h)(5) of this section shall remain at a 
closing or realigning base until one of 
the following time periods expire 
(whichever comes first):

(i) One week after the date on which 
the redevelopment plan is submitted to 
the applicable Military Department.

(ii) The date on which the local 
redevelopment authority notifies the 
applicable Military Department that a 
plan will not be submitted.

(iii) Twenty-four months after the 
dates referred to in paragraph (h)(2) of 
this section which for 1988,1991 and 
1993 base closures and realignments is 
November 30,1995, or 24 months after 
the date of approval of the 1995 closures 
and realignments.

(iv) Ninety days before the date of the 
closure or realignment of the 
installation.

(5) Personal property may be removed 
without regard to these time periods 
upon approval of the base commander, 
or higher authority within the Military 
Department, and after notice to the local 
redevelopment authority, if the 
property:

(i) Is required for the operation of a 
unit, function, component, weapon, or 
weapon system transferring to another 
installation. A transferring unit or 
function may take with it any property 
needed to function properly as soon as 
it arrives, provided that suitable 
replacement equipment will not be 
readily obtainable there and moving it is 
cost-effective. In addition to this 
authority for the transferring unit or 
function to remove personal property, 
the major command having jurisdiction 
over the installation (e.g., the Army’s 
Forces Command or the Air Force’s Air 
Combat Command), or the major 
claimant having jurisdiction over the 
installation (e.g., the Navy’s U.S.
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Atlantic Fleet) also may remove 
property that is needed immediately 
and is indispensable to an organization 
under its jurisdiction at another 
installation for carrying out the 
organization’s primary mission.

(ii) Is uniquely military in character, 
and is likely to have no civilian use 
(other than use for its material content 
or as a source of commonly used 
components). Classified items; nuclear, 
biological, chemical items; weapons and 
munitions; museum property or items of 
significant historic value that are 
maintained or displayed on loan; and 
similar military items fit this exception.

(iii) Is not required for the 
reutilization or redevelopment of the 
installation (as jointly determined by 
the Military Department concerned and 
the redevelopment authority).

(iv) Is stored at the installation for 
distribution (including spare parts or 
stock items). This exception includes 
materials or parts used in a 
manufacturing or repair function but 
does not include maintenance spares for 
equipment to be left in place.

(v) Meets known requirements of an 
authorized program of another Federal 
Department or Agency for which 
expenditures for similar property would 
be necessary, and is the subject of a 
written request received from the head 
of the Department or Agency. In this 
context, “expenditures” means the 
Federal Department or Agency intends 
to obligate funds in the current quarter 
or next six fiscal quarters. The Federal 
Department or Agency must pay 
packing, crating, handling, and 
transportation charges associated with 
such transfers of personal property.

(vi) Belongs to rionappropriated fund 
instrumentalities (NAFI). NAFI property 
may be removed at the Military 
Departments’ discretion, because NAFI 
property belongs to the Service 
members collectively and is not 
government property. Therefore, it may 
not be transferred to the local 
redevelopment authority under this 
section. Separate arrangements for 
communities to purchase NAFI property 
are possible and may be negotiated with 
the Military Department concerned,

(vii) Is needed elsewhere in the 
national security interest of the United 
States, as determined by the Secretary of

the Military Department concerned.
This authority may not be redelegated.

(6) Personal property to be transferred 
to the local redevelopment authority in 
support of its redevelopment plan is not 
subject to sections 202 and 203 of Public 
Law 81-152, “Federal Property and 
Administrative Services Act of 1949, as 
amended” of June 30,1949, 40 U.S.C. 
483-484. If the real property is 
transferred without consideration, the 
personal property shall also be 
transferred without consideration. If the 
real property is transferred at or near 
estimated fair market value, the value of 
the personal property shall be included 
in the estimated fair market value of the 
real property. If the property is 
conveyed separately from the real 
property, the value of the personal 
property shall be that at which it is 
carried on the installation’s property 
account or estimated fair market value 
as agreed to between the parties at the 
time of transfer.

(7) In addition to the exemptions in 
paragraph (h)(5) of this section, the 
Military Department or Defense Agency 
is authorized to substitute an item 
similar to one requested by the 
redevelopment authority. The substitute 
items may be drawn from another 
installation or from the Defense 
Reutilization and Marketing Service. It 
is the responsibility of the Military 
Department or Defense Agency that 
owns the property to find a similar item 
that may be suitable as a substitute. In 
this context, “similar” means the 
original and the proposed substitute 
item are designed and constructed for 
the same specific purpose. However, 
before substituting another item for the 
one being requested, the base 
commander shall consult with the 
redevelopment authority.

(8) Personal property that is not 
needed by a major command (or its 
subordinates), a Federal Agency, or a 
local redevelopment authority (or a 
State or local jurisdiction in lieu of a 
local redevelopment authority) shall be 
transferred to a Defense Reutilization 
and Marketing Office for processing in 
accordance with the Federal Property 
and Administrative Services Act of 
1949, as amended, 40 U.S.C. 483 et seq.

(i) Minimum level of maintenance 
and repair to support nonmilitary 
purposes.

(1) Facilities and equipment located 
on closing bases are often important to 
the eventual reuse. This section 
provides procedures to protect their 
condition while the redevelopment plan 
is being put together. Hie level of 
maintenance will be determined in 
consultation with the redevelopment 
authority.

(2) Public Law 103-160, section 2902 
states that the Secretary may not reduce ! 
the level of maintenance and repair of 
facilities or equipm ents the 
installation below the minimum levels 
required to support the use of such 
facilities or equipment for nonmilitary 
purposes, except when the Secretary of j 
the Military Department concerned 
determines that such reduction is in the 
National Security interest of the United j 
States. This requirement remains in 
effect until one of the time periods in 
paragraph (h)(4) of this section has 
expired.

(3) The initial minimum level of 
maintenance and repair to support non- ] 
military purposes shall be determined 
during consultation between the 
Military Department and the 
redevelopment authority. This level and 
the property to which it applies shall be ] 
reviewed with the local redevelopment ; 
authority when it presents its final 
development plan. Where agreement 
cannot be reached, the Secretary of the 
Military Department concerned shall 
determine the level of maintenance 
required. In no case shall the level of 
maintenance and repair.

(i) Exceed the standard at the time of | 
approval of the closure or realignment.

(ii) Require any improvements to the 
property to include construction, 
alteration, or demolition, except that 
required by environmental restoration.

(4) The negotiated minimum 
maintenance agreement must be tailored 
to the specific non-military uses, but 
shall include the following:

(i) Maintaining the facilities and 
equipment that are likely to be utilized 
in the near term at a level that shall 
prevent undue deterioration and allow 
transfer to the local redevelopment 
authority.

(ii) Not delaying the scheduled 
closure date of the installation,

Dated: March 31 ,1994 .
BILLING coot $000-04-M
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A p p e n d i x  B t o  P a r t  91 .— C l o s u r e  a n d  T r a n s i t i o n  T im e l i n e  f o r  a  N o t i o n a l  B r a c  1993 B a s e  T h a t  C l o s e s  o n

September 3 0 ,1997
[D ates a re  completion d a te s— First of the month]

1 9 9 3 1 9 9 4 1 9 9 5 1 9 9 6 1 9 9 7 1 9 9 8 1 9 9 9

1. C losure a p p ro v e d ......................................................................
2 . R eal property screening:

a .  Within D o D .................. . . ......... .. ................. ........................ .

D ec.

Apr. , 
Ju n e .b. With other Federal A gen ices ...........................................

c .  S ta te  and Local (public benefit co n v ey an ces) ...... Ju n e .
3 . McKinney Act screening:

a . MiDeps report surplus to  HUD .............. ......................... Ju n e.
b. HUD publishes list of suitable prop .................. . Aug.

O ct.c . Providers exp ress  in te re s t ............................................ .
r l  Applications sijhmittftd to HHS ............................... ...... Ja n .
ft h h $  approves/disapproves application ....... Feb .
f. RDA e x p re sse s  interest in unclaim ed property (re

maining surplus property relisted by HUD).
4 . Jo b s-cen tered  property disposal:

a . Begin appraisals of properties with job potential ..
b. Advertise for exp ression s of in te re st............................

Feb .

Ju n e.
O ct.

c . MilDeps notify RDA of b a s e s  to be s o l d .................... Apr.
Ju n e.d . RDA ask MilDep to re co n s id e r ........................................

5 . Local redevelopm ent plan com pleted ................................... Feb .
6 . C on veyan ce of real property:

a . L e a s e s  (FO SL), a s  available ........................................... Ju n e .
b. C lean  parcel (C ERFA ) identification ............................ D ec.
c . EIS Com pleted (R O D )................................................... . Feb .
d. Transfer/Sale (FO ST)— parcels or whole, a s  

available.
7 . Person al property:

a . Inventory com plete ................................................................

Mar............. (and b e 
yond).

Ju n e .
b. Longest personal property c a n  be f r o z e n ................. Ju n e .

8 . B a se  C loses (m issions l e a v e ) ................................................... Sept.

[FR Doc. 94-8114 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 5000-04-M

32 CFR Part 199 

[DoD 6010.8-R]

RIN 0720-AA24

Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
Continued Health Care Benefit 
Program

AGENCY: Office of the Secretary, DoD. 
ACTION: Interim rule.

SUMMARY: This rule establishes a 
Continued Health Care Benefit Program 
(CHCBP) for certain DoD health care 
beneficiaries who lose eligibility for 
health care in the Military Health 
Services System (MHSS). It provides for 
use of the CHAMPUS benefit structure 
and CHAMPUS rules and procedures for 
the CHCBP and seeks public comments 
on our plan to implement the Continued 
Health Care Benefit Program.
DATES: This rule is effective October 1, 
1994. Written comments must be 
received on or before June 6,1994. 
ADDRESSES: Office of the Civilian Health 
and Medical Program of the Uniformed 
Services (OCHAMPUS), Office of

Program Development; Aurora,
Colorado 80045-6900.
FOR FURTHER INFORMATION CONTACT: Mr. 
Gunther J. Zimmerman, Office of the 
Assistant Secretary of Defense (Health 
Affairs), (703) 695-3331.

SUPPLEMENTARY INFORMATION:

I. Overview of the Proposed Rule

Implementation of the Continued 
Health Care Benefit Program (CHCBP) 
was directed by Congress in section 
4408 of the National Defense 
Authorization Act for Fiscal Year 1993, 
Public Law 102—484, which amended 
title 10, United States Code, by adding 
section 1078a. This law directed the 
implementation of a program of 
temporary continued health benefits 
coverage for certain former beneficiaries 
of DoD, comparable to the health 
benefits provided for former civilian 
employees of the Federal government.

Congress also directed the program 
start by October 1,1994, and replace the 
conversion health Care programs 
authorized in section 1086a and 1145(b) 
of title 10. Conversion health care is 
provided via a Department of Defense 
(DoD) contract with Mutual of Omaha 
and is scheduled to end September 30, 
1994.

The status directs that the benefits 
offered by the CHCBP must be 
comparable to those offered to former 
civilian employees of the Federal 
government. As is the case for those 
employees, the costs will be borne by 
the beneficiary who will pay the entire 
premium charge. Additionally, the DoD 
is permitted to charge up to an 
additional ten percent of the premium 
charge to cover administrative expenses.

Under section 4408(b), eligibility to 
enroll in the CHCBP includes members 
of thé uniformed services who are 
discharged or released (voluntarily or 
involuntarily as long as not undelr 
adverse conditions) and their 
dependents; certain unremarried former 
spouses of a member or former member; 
and emancipated children.

Health care coverage in the CHCBP is 
for a specific time period, which varies 
by the category of beneficiary. Coverage 
periods are as follows: Former 
uniformed services members and their 
dependents—up to.18 months; 
unremarried former spouses—up to 36 
months; emancipated children (age 21 if 
not in college or up to age 23 if in 
college)—up to 36 months. Eligible 
beneficiaries generally will have 60 days 
to elect coverage after they are notified 
of their opportunity to enroll.
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The Department of Defense 
¡considered three alternatives to 
implement this program: first, 
integration of the program within the 
Federal Employee Health Benefit 
[Program (FTHBP) health care plans 
kinder arrangement with the Office of 
Personnel Management (OPM); second, 
Competitive procurement of a private 
insurer to administer this program; and 
lastly, continued CHAMPUS-type 
(coverage, paid for by the beneficiary, 
with a third party administrator 
collecting the premiums and performing 
eligibility and verification functions.

|The first option was rejected based on 
[the difficulties of making the transition 
[from a DoD administered benefit to an 

■OPM program. The second option was 
■not selected based on the likelihood that 
Ban acquisition process involving a 
■beneficiary group of such unpredictable 
[size and characteristics would not result 
[in a vendor willing to underwrite this 
program. Contractors would be wary 

[that health care costs would exceed the 
[capped premium. Thus, we propose to 
[offer this program directly through the 
[established mechanisms of CHAMPUS.
; Under this approach, beneficiaries 
[will continue to make use of existing 
[ CHAMPUS rules and administrative 
[structures to receive their medical care 
land have medical claims paid. This 
¡feature will allow enrollees to make use 
■of discounts and reduced copayments 
land provider arrangements already part 
¡of CHAMPUS in some locations. As 
¡previously noted, a third party 
[administrator (TPA) will act as a central 

[[agent for the program. The functions of 
[[this TPA will be to: receive applications 
| [ for enrollment of beneficiaries; verify 
| [eligibility and approve enrollment;
| [notify the Defense Enrollment and 
[Eligibility Reporting Systems (DEERS)
[of enrollment; collect premiums; and 
[provide administrative services. CHCBP 
[ eligibles will obtain information 
[concerning the program and the 
[application process and other TPA

I  [ functions at their local base transition
II office or through the nearest military 
11 treatment facility’s (MTF) Health
I  [ Benefits Advisory (HBA).

It is expected tnat premium rates for 
I  [ this program will be comparable to the 
I  premium rates of a mid-range Health
I  Maintenance Organization (HMO)
l[  offered in the FEHBP. The Department 
|[ of Defense has contracted with a private 
| sector actuarial firm to help develop 
| premium rates. It is anticipated these 
|| rates will include individual and family 
| premiums, but will not be age/sex 
| adjusted. (Similar to FEHBP premium
II schedules). Premium rates for fiscal year
■ 1995 are currently being calculated,
■  however, it is expected that these

quarterly rates will be in the range of 
$250 self and $625 for family.
II. R ulem aking P roced u res

Executive Order 12866 requires 
certain regulatory assessments for any 
“significant regulatory action,” defined 
as one which would result in an annual 
effect on the economy of $100 million 
or more, orhave other substantial 
impacts.

The Regulatory Flexibility Act (RFA) 
requires ¿hat each Federal agency 
prepare, and make available for public 
comment, a regulatory flexibility 
analysis when the agency issues a 
regulation which would have a 
significant impact on a substantial 
number of small entities.

This is not a significant regulatory 
action under the provisions of Executive 
Order 12866, and it would not have a 
significant impact on a substantial 
number of small entities.

The proposed rule will impose 
additional information collection 
requirements on the public under the 
Paperwork Reduction Act of 1980 (44 
USC 3501-3511), because beneficiaries 
will be required to enroll. Request for 
approval and review has been 
submitted.

This is a proposed rule. Public 
comments are invited. All comments 
will be considered. A discussion of the 
major issues received by public 
comments will be included with 
issuance of the final rule, anticipated 
approximately 60 days after the end of 
the comment period.
L ist o f Subjects in  3 2  C FR  P a rt 19 9

Claims, Handicapped, Health 
insurance, Military personnel.

Accordingly, 32 CFR Part 199 is 
amended as follows:

PART 199—[AMENDED]
1. The authority citation for Part 199 

continues to read as follows:
Authority: 10 U.S.C. Chapter 55, 5 U.S.C. 

301.
2. A new § 199.20 is added to read as 

follows:

§ 199.20 Continued Health Care Benefit 
Program (CHCBP).

(a) Purpose. The CHCBP is a premium 
based temporary health care coverage 
program that will be available to 
qualified beneficiaries (set forth in 
paragraph (d)(1) of this section).
Medical coverage under this program 
will mirror the benefits offered via the 
basic CHAMPUS program. Premium 
costs for this coverage are payable by 
enrollees to a Third Party 
Administrator. The CHCBP is not part of

the CHAMPUS program. However, as 
set forth in this section, it functions 
under most of the rules and procedures 
of CHAMPUS. Because the purpose of 
the CHCBP is to provide a. continuation 
health care benefit for DoD beneficiaries 
losing eligibility, it will be administered 
so that it appears, to the maximum 
extent possible, to be part of CHAMPUS.

(b) General provisions. Except for any 
provisions the Director, OCHAMPUS 
may have, the general provisions of 
section 199.1 shall apply to the 
Continued Health Care Benefit Program 
as they do to CHAMPUS.

(c) D efinitions. Except as may be 
specifically provided in this section, to 
the extent terms defined in section 
199.2 are relevant to the administration 
of the Continued Health Care Benefit 
Program, the definitions contained in 
that section shall apply to the CHCBP as 
they do to CHAMPUS.

(d) Eligibility and enrollm ent.
(1) Eligibility. Enrollment in the

Continued Health Care Benefit Program 
is open to the following individuals:

(i) Members of armed forces, who:
(A) Are discharged or released from 

active duty (or full time National Guard 
duty), whether voluntarily or 
involuntarily, under other than adverse 
conditions;

(B) Immediately preceding that 
discharge or release, were entitled to 
medical and dental care under 10 U.S.C. 
1074(a) (except in the case of a member 
discharged or released from full time 
National Guard duty); and,

(C) After that discharge or release and 
any period of transitional health care 
provided under 10 U.S.C. 1145(a) would 
not otherwise be eligible for any benefit 
under 10 U.S.C. chapter 55,

(ii) A person who:
(A) Ceases to meet requirements for 

being considered an unmarried 
dependent child of a member or former 
member of the armed forces under 10 
U.S.C. 1072(2)(D);

(B) On the day before ceasing to meet 
those requirements, was covered under 
a health benefits plan under 10 U.S.C. 
chapter 55, or transitional health care 
under 10 U.S.C. 1145(a) as a dependent 
of the member or former member, and,

(C) Would not otherwise be eligible 
for any benefits under 10 U.S.C. chapter 
55,

(iii) A person who: (A) Is an 
unremarried former spouse of a member 
or former member of the armed forces;

(B) On the day before the date of the 
final decree of divorce, dissolution, or 
annulment was covered under a health 
benefits plan under 10 U.S.C. chapter 
55, or transitional health care under 10 
U.S.C. 1145(a) as a dependent of the 
member or former member; and,
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(C) Is not a dependent of the member 
or former member under 10 U.S.C. 1072
(2) (F) or (G) or ends a one-year period 
of dependency under 10 U.S.C. 
1072(2)(H).

(2) N otification o f eligibility.
(i) The Department of Defense will 

notify persons eligible to receive health 
benefits under the Continued Health 
Care Benefit Program.

(ii) In the case of a member who 
becomes (or will become) eligible for 
continued coverage, the Department of 
Defense shall notify the member of their 
rights for coverage as part of 
preseparation counseling conducted 
under 10 U.S.C. 1142.

(iii) In the case of a child of a member 
or former member who becomes eligible 
for continued coverage:

(A) The member or former member 
may submit to the Department of 
Defense a notice of the child’s change in 
status (including the child’s name, 
address, and such other information 
needed; and

(B) The Department, within 14 days 
after receiving such information, will 
inform the child of the child’s rights 
under 10 U.S.C. 1142.

(iv) In the case of a former spouse of 
a member or former member who 
becomes eligible for continued coverage, 
the Department of Defense will notify 
the individual of eligibility for CHCBP 
when he or she declares the change in 
marital status to a military personnel 
office.

(3) Election o f coverage.
(i) In order to obtain continued 

Coverage, written election by eligible 
beneficiary must be made, within a 
prescribed time period. In the case of a 
member discharged or released from 
active duty (or full time National Guard 
duty), whether voluntarily or 
involuntarily; an unremarried spouse of 
a member or former member; or a child 
emancipated from a member or former 
member, the Written election shall be 
submitted to the Department of Defense 
before the end of the 60-day period 
beginning on the later of:

(A) The date of the discharge or 
release of the member from active duty 
or full-time National Guard duty;

(B) The date on which the period of 
transitional health care applicable to the 
member under 10 U.S.C. 1145(a) ends; 
or

(C) The date the member receives the 
notification of eligibility.

(ii) A member of the armed forces 
who is eligible for enrollment under 
paragraph (d)(l)(i) of this section may 
elect self-only or family coverage.
Family members who may be included 
in such family coverage are the spouse 
and children of the member.

(4) Enrollm ent. Enrollment in the 
Continued Health Care Benefit will be 
accomplished by submission of an 
application to a Third Party 
Administrator (TPA). Upon submittal of 
an application to the Third Party 
Administrator, the enrollee must submit 
proof of eligibility.

(i) One of the following types of 
evidence will validate eligibility for 
care:

(A) A Defense Enrollment Eligibility 
Reporting System (DEERS) printout 
which indicates the appropriate sponsor 
status and the sponsor’s and 
dependent’s eligibility dates”;

(B) A copy of a verified and approved 
DD Form 1172, ‘‘Application for 
Uniformed Services Identification and 
Privilege Card;” and

(C) A front and back copy of a DD 
Form 1173, ‘‘Uniformed Services 
Identification and Privilege Card”' 
overstamped “TA” for Transition 
Assistance Management Program.

(5) Period o f  coverage. Continued 
Health Care Benefit Program coverage 
may not exceed beyond:

(i) For a member discharged or 
released from active duty (or full time 
National Guard duty), whether 
voluntarily or involuntarily, the date 
which is 18 months after the date the 
member ceases to be entitled to care 
under 10 U.S.C. 1074(a) and any 
transitional care under 10 U.S.C. 1145.

(ii) In the case of an unmarried . 
dependent child of a member or former 
member, the date which is 36 months 
after the date on which the person first 
ceases to meet the requirements for 
being considered an unmarried 
dependent child under 10 U.S.C. 
1072(2)(D).

(iii) In the case of an unremarried 
former spouse of a member or former 
member, the date which is 36 months 
after the later of:

(A) The date on which the final 
decree of divorce, dissolution, or 
annulment occurs; or

(B) If applicable, the date the one-year 
extension of dependency under 10 
U.S.C. 1072(2)(H) expires.

(iv) For the beneficiary who become 
eligible for Continued Health Care 
Benefit Program by ceasing to meet the 
requirements for being considered an 
unremarried dependent child of a 
member or former member, health care 
coverage may not extend beyond the 
date which is 36 months after the date 
the member becomes ineligible for 
medical and dental care under 10 U.S.C. 
1074(a) and any transitional health care 
under 10 U.S.C. 1145(a).

(v) Though beneficiaries have sixty- 
days (60) to elect coverage under the 
CHCBP, upon enrolling, the period of

coverage must begin the day after 
entitlement to a military health care 
plan (including transitional health care 
under section 1145(a)) ends.

(e) CHCBP Benefits.
(1) In general. Except as provided in 

paragraph (e)(2) of this section, the 
provisions of section 199.4 shall apply 
to the Continued Health Care Benefit 
Program as they do to CHAMPUS.

(2) Exceptions. The following 
provisions of section 199.4 are not 
applicable to the Continued Health Care 
Benefit Program:

(i) Paragraph (a)(2) concerning 
eligibility:

(ii) All provisions regarding 
nonavailability statements or 
requirements to use facilities of the 
uniformed services.

(3) B eneficiary liability. For purposes 
of beneficiary liability, CHAMPUS 
deductible and cost sharing 
requirements, for separating active duty 
members and active duty dependents 
who lose CHAMPUS eligibility, 
paragraph 199.4(f)(2) applies. For all 
others, paragraph 199.4(f)(3) applies. 
For catastrophic caps, limits by 
beneficiary category are the same as 
those established for basic CHAMPUS.

(f) A uthorized providers. The 
provisions of section 199.6 shall apply 
to the Continued Health Care Benefit 
Program as they do to CHAMPUS.

(g) Claims subm ission, review, and 
paym ent. The provisions of section 
199.7 shall apply to the Continued 
Health Care Benefit program as they do 
CHAMPUS, except that no provisions 
regarding nonavailability statements 
Shall apply.

(h) D ouble coverage. The provisions 
of section 199.8 shall apply to the 
Continued Health Care Benefit Program 
as they do to CHAMPUS.

(i) Administrative remedies for fraud, 
abuse and conflict of interest. The 
provisions of section 199.9 shall apply 
to the Continued Health Care Benefit 
Program as they do to CHAMPUS.

(j) Appeal and hearing procedures. 
The provisions of section 199.10 shall 
apply to the Continue Health Care 
Benefit Program as they do to 
CHAMPUS.

(k) Overpayment recovery. The 
provisions of section 199.11 shall apply 
to the Continued Health Care Benefit 
Program as they do to CHAMPUS.

(l) Third Party recoveries. The 
provisions of section 199.12 shall apply 
to the Continued Health Care Benefit 
Program as they do to CHAMPUS.

(m) Provider reim bursem ent methods. 
The provisions of section 199.14 shall 
apply to the continued Health Care 
Benefit Program as they do to 
CHAMPUS.
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(n) Peer Review  Organization 
Program . The provisions of section 
199.15 shall apply to the Continued 
Health Care Benefit Program as they do 
to CHAMPUS.

(o) Preferred provider organization 
programs available. Any preferred 
provider organization program under 
this part that provides for reduced cost 
sharing for using designated providers, 
such as the “TRICARE Extra” option 
under section 199.17, shall be available 
to participants in the Continued Health 
Care Benefit Program as it is to 
CHAMPUS beneficiaries.

(p) Special program s not applicable.
(1) In genera/. Special programs

established under this Part that are not 
part of the basic CHAMPUS program 
established pursuant to 10 U.S.C. 1079 
and 1086 are not, unless specifically 
provided in this section, available to 
participants in the Continued Health 
Care Benefit Program.
; (2) Exam ples. The special programs 
| referred to in paragraph (p)(l) of this 
section include:

(i) The Program for the Handicapped 
i under section 199.5;

(ii) The Active Duty Dependents 
I Dental Plan under section 199.13;

(iii) The Supplemental Health Care 
Program for active duty members under 
section 199.16;

(iv) The TRICARE Enrollment 
Program under section 199.17, except

I for TRICARE Extra program under that 
section; and

(v) The special programs for civilian 
sector services in lieu of military

[hospital services under section 199.19.
(3) Exemptions to the restriction. In 

addition to the provision to make 
TRICARE Extra available to CHCBP 
beneficiaries, the following two 

[ demonstration projects are also 
available to CHCBP enrolleesr

(i) Home Health Care Demonstration;
| and

(ii) Home Health Care-Case 
Management Demonstration.

(q) Premiums.
(1) Rates. Premium rates will be 

established by the Assistant Secretary of 
Defense (Health Affairs) for two rate 
groups—individual and family. Eligible 
beneficiaries will select the level of 
coverage they require and pay the 
appropriate premium payment. The 
rates shall be based on Federal 
Employee Health Benefit Program 
employee and agency contributions 
which would be required for a 
comparable health benefits plan, plus an 
administrative fee. The administrative 
fee, not to exceed ten percent of the 
basic premium amount, shall be 
determined based on actual expected 
administrative costs for administration

of the program. Premiums may be 
revised annually and shall be published 
annually for each fiscal year. Premiums 
will be paid by enrollees quarterly.

(2) E ffects o f  fa ilu re to m ake prem ium  
paym ents. Failure by enrollees to 
submit timely and proper premium 
payments will result in denial of 
continued enrollment and denial of 
payment of medical claims. Premium 
payments which are late 30 days or 
more past the start of the quarter for 
which payment is due will result in the 
ending of beneficiary enrollment. 
Beneficiaries denied continued 
enrollment due to lade of premium 
payments will not be allowed to 
reenroll. In such a case, benefit coverage 
will cease at the end of the ninety day 
(90) period for which a premium 
payment was received. Enrollees will be 
held liable for medical claims costs in 
this instance.

(r) Transitional provisions. The 
Department of Defense shall provide for 
a period of enrollment for members and 
former member of the uniformed 
services for whom the availability of 
transitional health care under 10 U.S.C. 
1145(a) expires before the October 1, 
1994, implementation of the Continued 
Health Care Benefit Program.

(1) Enrollment in the U.S. VIP 
program will continue up to October 1, 
1994. Policies written prior to October 
1,1994, will remain in effect until the 
end of the policy life.

(2) After the October 1,1994, 
implementation of the Continued Health 
Care Benefit Program, beneficiaries who 
enrolled in the U.S. VIP program prior 
to October 1,1994, may elect to cancel 
their U.S. VIP policy and enroll in the 
CHCBP.

(s) Procedures. The Director, 
OCHAMPUS, may establish other rules 
and procedures for the administration of 
the Continued Health Care Benefits 
Program.

Dated: March 31 ,1994.
L.M . Bynum,
Alternative OSD Federal Register Liaison 
Officer, Department o f  Defense.
[FR Doc. 94-8113 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 5000-04-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 
[CA-46-4-6192; FRL-4853-4]

Approval and Promulgation of 
Implementation Plans; California State 
Implementation Plan Revision; 
Sacramento Metropolitan Air Quality 
Management District
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval 
of revisions to the California State 
Implementation Plan (SIP) proposed in 
the Federal Register on October 4,1993. 
The revisions concern a rule from the 
Sacramento Metropolitan Air Quality 
Management District (SMAQMD). This 
approval action will incorporate this 
rule into the federally approved SIP.
The intended effect of approving this 
rule is to regulate emissions of volatile 
organic compounds (VOCs) in 
accordance with the requirements of the 
Clean Air Act, as amended in 1990 
(CAA or the Act). The revised rule 
controls VOC emissions from aerospace 
assembly and coating operations. Thus, 
EPA is finalizing the approval of this 
revision into the California SEP under 
provisions of the CAA regarding EPA 
action on SIP submittals, SEPs for 
national primary and secondary ambient 
air quality standards and plan 
requirements for nonattainment areas. 
Eff e c t iv e  d a t e : This final rule is 
effective on May 6,1994.
ADDRESSES: Copies of the rule revisions 
and EPA’s evaluation report for the rule 
aré available for public inspection at 
EPA’s Region IX office during normal 
business hours. Copies of the submitted 
rule revisions are available for 
inspection at the following locations:

Rulemaking Section (A—5-3), Air and 
Toxics Division, U.S. Environmental 
Protection Agency, Region IX, 75 
Hawthorne Street, San Francisco, CA 
94105.

Environmental Protection Agency, Air 
Docket, 6102, 401 “M” Street, SW., 
Washington, DC 20460.

California Air Resources Board, 
Stationary Source Division, Rule 
Evaluation Section, 2020 “L” Street, 
Sacramento, CA 92123—1095.

Sacramento Metropolitan Air Quality 
Management District,8411 Jackson 
Road, Sacramento, California 95812.
FOR FURTHER INFORMATION CONTACT: 
Chris Stamos, Rulemaking Section (A- 
5-3), Air and Toxics Division, U.S. 
Environmental Protection Agency,
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Region IX, 75 Hawthorne Street, San 
Francisco, CA 94105, Telephone: (415) 
744-1187.
SUPPLEMENTARY INFORMATION: 

Background

On October 4,1993 at 58 FR 51591, 
EPA proposed to approve SMAQMD 
Rule 456, Aerospace Assembly and 
Component Coating Operations, into the 
California SIP. Rule 456 was adopted by 
SMAQMD on February 23,1993 and 
submitted by the Cahfomia Air 
Resources Board (CARB) to EPA on 
April 6,1993. This rule was submitted 
in response to EPA’s 1988 SIP-Call and 
the CAA section 182(a)(2)(A) 
requirement that nonattainment areas 
fix their reasonably available control 
technology (RACT) rules for ozone in 
accordance with EPA guidance that 
interpreted the requirements of the pre- 
amendment Act. A detailed discussion 
of the background for the above rule and 
nonattainment area is provided in the 
proposed rule cited above.

EPA has evaluated the above rule for 
consistency with the requirements of 
the CAA and EPA regulations and EPA 
interpretation of these requirements as 
expressed in the various EPA policy 
guidance documents referenced in the 
proposed rule cited above. EPA has 
found that the rule meets the applicable 
EPA requirements. A detailed 
discussion of the rule provisions and 
evaluations has been provided at 58 FR 
51591 and in a technical support 
document (TSD) available at EPA’s 
Region IX office (TSD for SMAQMD 
Rule 456 dated August 8,1993).
Response to Public Comments

A 30-day public comment period was 
provided at 58 FR 51591 and EPA 
received no comments on SMAQMD 
Rule 456.
EPA Action

EPA is finalizing action to approve 
the above rule for inclusion into the 
California SIP. EPA is approving the 
submittal under section 110(k)(3) as 
meeting the requirements of section 
110(a) and part D of the CAA.1 This 
approval action will incorporate this 
rule into the federally approved SEP.
The intended effect of approving this 
rule is to regulate emissions of VOCs in

' EPA is scheduled to publish a draft Control 
Techniques Guideline (CTG) for aerospace coating 
operations in July of 1994. When the CTG is 
published, EPA will be evaluating rules applicable 
to aerospace assembly and coating operations 
against the CTG requirements. States will be 
required to submit revised RACT rules in 
accordance with those requirements and the 
schedule included in the CTG.

accordance with the requirements of the 
CAA.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.
Regulatory Process

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225), as 
revised by an October 4,1993, 
memorandum from Michael H. Shapiro, 
Acting Assistant Administrator for Air 
and Radiation. A future document will 
inform the general public of these 
tables. On January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and Table 3 SIP revisions (54 FR 
222) from the requirements of section 3 
of Executive Order 12291 for 2 years. 
The EPA has submitted a request for a 
permanent waiver for Table 2 and Table 
3 SIP revisions. The OMB has agreed to 
continue the waiver until such time as 
it rules on EPA’s request. This request 
continues in effect under Executive 
Order 12866 which superseded 
Executive Order 12291 on September 
30,1993.

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by June 6,1994. Filing a petition 
for reconsideration by the Administrator 
of this final rule does not effect the 
finality of this rule for the purposes of 
judicial review nor does it extend the 
time within which a petition for judicial 
review may be filed and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2)).
List of Subjects in 40 CFR part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements.
v Note: Incorporation by reference of the 
State Implementation Plan for the State of 
California was approved by the Director of 
the Federal Register on July 1 ,1982.

Dated: March 8 ,1994 .
John Wise,
Acting Regional Administrator.

Part 62, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows:

PART 52—[AMENDED]

1. The authority citation for part 52 
continues to read as follows:.

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c) (192) to read as 
follows:

§ 52.220 Identification of plan.
•k h it it it

(c) * * *
(192) New and amended regulations 

for the following APCDs were submitted 
on April 6,1993 by the Governor’s 
designee.

(i) Incorporation by reference.
(A) Sacramento Air Quality 

Management District.
(1) Rule 456, adopted on February 23, 

1993.
* * * * *
[FR Doc. 94-8179  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 6560-60-F

40 CFR Part 52 
[DE8-1-5678; A-1-FRL-4840-5]

Approval and Promulgation of Arr 
Quality Implementation Plans; 
Delaware; Particulate Matter (PM-10): 
Group III Areas State Implementation 
Plan

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State 
implementation plan (SIP) revision 
submitted by the State of Delaware. This 
revision establishes and requires the 
implementation of primary and 
secondary particulate matter standards 
consistent with the national ambient air 
quality standards (NAAQS) for 
particulate matter (PM-10). The 
intended effect of this action is to 
approve four (4) regulations, amended 
by Delaware in order to conform with 
the requirements established for Group 
III areas for PM-10. This action is being 
taken under Section 110 of the Clean 
Air Act.
EFFECTIVE DATE: This action will become 
effective June 6,1994 unless notice is 
received by May 6,1994 that adverse or 
critical comments will be submitted. If
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khe effective date is delayed, timely 
notice will be published in the Federal 
Register.
ADDRESSES: Comments may be mailed to 
[Thomas J. Maslany, Director, Air, 
Radiation, and Toxics Division, U.S. 
Environmental Protection Agency, 
Region III, 841 Chestnut Building, 
Philadelphia, PA 19107. Copies of the 
documents relevant to this action are 
Available for public inspection during 
normal business hours at the Air, 
Radiation, and Toxics Division, U.S.

nvironmental Protection Agency, 
Region III, 841 Chestnut Building, 
Philadelphia, PA 19107; Jerry Kurtzweg 
kNR-443, U.S. Environmental 
protection Agency, 401 M Street, SW., 
1/ashington, DC 20460; and Delaware 
iepartment of Natural Resources and 
Environmental Control, 89 Kings 
highway, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT: 
■avid J. Campbell, Air and Radiation 

rograms Branch, Environmental 
[rotection Agency, Region III, 841 

thestnut Building, Philadelphia, PA 
|19107; 215 597-9781.
Supplementary information: On April 
¡26,1988, the Delaware Department of 

atural Resources and Environmental 
Lontrol submitted a revision to the 

lelaware State implementation plan 
[(SIP) to achieve and maintain the 

ational ambient air quality standards 
¿(NAAQS) for particulate matter (PM- 
¡10). The revision consists pf: (1) 

egulation 1—“Definitions and 
■dministrative Principles”; (2) 
Regulation 3—“Ambient Air Quality 
Standards”; (3) Regulation 15—“Air 
pollution Alert and Emergency Plan”; 
■id (4) Regulation 25—“Requirements 
tor Preconstruction Review”, 
j The April 26,1988 submittal also 
Contained revised cutpoints for the 

otor vehicle exhaust emissions testing 
rogram in Delaware and a newly- 

(adopted volatile organic compound 
JVOC) control regulation for equipment 
?|eaks at synthetic organic chemical 

anufacturmg industry (SOCMI) 
[facilities. The former was addressed 

Minder a separate rulemaking at 55 FR 
|p402. The latter is also being addressed 
Jnder a separate rulemaking. This 
jjhotice will address only that portion of 
■he State of Delaware’s April 26,1988 
submittal pertaining to PM-10.
I  The April 26,1988 submittal is 

Consistent with the SIP revision 
■equirements for PM-10 Group III areas 
Ms detailed in the July 1,1987 Federal 
Register notice (52 FR 24672). The 
■mended Delaware regulations are 
consistent with the NAAQS for PM—10, 
■nd specify:

• PM-10 as an indicator of particulate 
matter.

• exceedance levels.
• reference methods for measurement 

of PM-10.
• emergency episode plan revisions 

to include PM-10.
• Prevention of Significant 

Deterioration (PSD) regulation standards 
for both PM-10 and Total Suspended 
Particulate (TSP), with standards for 
emission rates and significant 
monitoring concentrations.
Summary of SIP Revision

On July 1,1987, EPA promulgated 
national ambient air quality standards 
(NAAQS) for particulate matter with an 
aerodynamic diameter less than or equal 
to a nominal 10 micrometers (PM-10) 
(52 FR 24634). The PM-10 standards 
replace the total suspended particulate 
(TSP) standards promulgated by EPA in 
1971. Also on July 1,1987, EPA 
promulgated changes to the policies and 
regulations by which it will implement 
the NAAQS for PM-10 in 40 CFR parts 
51 and 52 (52 FR 24672).

Using the classification criteria 
established at 52 FR 24672, EPA has 
preliminarily designated areas within 
each State as Group I, II, or III based 
upon an area’s probability of attaining 
the PM-10 standard. The July 1,1987 
Federal Register notice requires State 
implementation plan (SIP) revisions for 
all classified Group I, II, and III areas 
and indicates the SIP revision 
requirements for each classification.

On August 7,1987, the State of 
Delaware was classified at 52 FR 29383 
as follows:
Group III—The entire State of Delaware.

The Clean Air Act as amended (1990 
Amendments) did not affect the 
requirements established for Group III 
areas. The July 1,1987 Federal Register 
requires States to seek approval of SIP 
revisions as required under the 
preconstruction review program and to 
codify other minor regulatory changes 
as needed. IHs presumed that the 
existing Delaware SIP is adequate to 
demonstrate attainment and 
maintenance of the NAAQS for PM—10 
in all Group III areas in the State. On 
April 26,1988, the State of Delaware 
responded to the July, 1,1987 Federal 
Register by submitting four (4) 
regulations amended to reflect the 
revised particulate matter standards as a 
SIP revision. This SIP revision 
addresses Group III areas only.
EPA Evaluation

EPA has evaluated Delaware’s SIP 
revision request and concluded the 
following: (1) The amended regulations

conform with the revised primary and 
secondary NAAQS for PM—10; (2) the 
amended regulations are clearly 
enforceable; and (3) the applicable 
requirements of 40 CFR part 51 have 
been met. A more detailed evaluation is 
provided in the Technical Support 
Document available upon request from 
the Regional EPA-office listed in the 
ADDRESSES section of this notice.

EPA is approving this SIP revision 
without prior proposal because the 
Agency views this as a noncontroversial 
amendment and anticipates no adverse 
comments. These revisions to 
Delaware’s regulations have been 
effective in the State since March 29, 
1988. This action will be effective June 
6,1994 unless, by May 6,1994, notice 
is received that adverse or critical 
comments will be submitted. If such 
notice is received, this action will be 
withdrawn before the effective date by 
simultaneously publishing two 
subsequent notices. One notice will 
withdraw the final action and another 
will begin a new rulemaking by 
announcing a proposal of the action and 
establishing a comment period. If no 
such comments are received, the public 
is advised that this action will be 
effective on June 6,1994.
Final Action

EPA is approving the four (4) 
regulations submitted by the Delaware 
Department of Natural Resources and 
Environmental Control as a revision to 
the Delaware SEP. EPA’s review of this 
material indicates that it conforms to the 
requirements of 40 CFR parts 51 and 52, 
and to the July 1,1987 promulgation of 
NAAQS for PM-10 in the Federal 
Register.

The Agency has reviewed this request 
for revision of the Federally-approved 
State implementation plan for 
conformance with the provisions of the 
1990 Amendments enacted on 
November 15,1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment.

Nothing in this action shall be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any State 
implementation plan. Each request for 
revision to the State implementation 
plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600-ef seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed



1 6 1 4 2  Federal Register / Vol. 59, No* 66 / Wednesday, April 6, 1994 / Rules and Regulations

final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of sm all 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the Clean Air Act 
do not create any new requirements but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP approval does 
not impose any new requirements, the 
Administrator certifies that it does not 
have a significant impact on any small 
entities affected. Moreover, due to the 
nature of the Federal-State relationship 
under the Clean Air Act, preparation of 
a flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of State action. The 
Clean Air Act forbids EPA to base its 
actions concerning SIP’s on such 
grounds. Union E lectric Co. v. U.S. EPA, 
427 U.S. 246,255-66 (1976); 42 U.S.C 
7410(a)(2).

This SIP revision establishing revised

E articulate matter standards in Delaware 
as been classified as a Table 3 action 
for signature by the Acting Regional 

Administrator under the procedures 
published in the Federal Register on 
Januarv IS , 1989 (54 FR 2214-2225), as 
revised by an October 4,1993 
memorandum from Michael H. Shapiro, 
Acting Assistant Administrator for Air 
and Radiation. On January 6,1969, the 
Office of Management and Budget 
(QMB) waived Table 2 and Table 3 SIP 
revisions from the requirements of 
section 3 of Executive Order 12291 for 
a period of two years. EPA has 
submitted a request for a permanent 
waiver for Table 2 and 3 SIP revisions. 
OMB has agreed to continue the waiver 
until such time as it rules on EPA’s 
request. This request is still applicable 
under Executive Order 12866, which 
superseded Executive Order 12291 on 
September 30,1993.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by June 6,1994. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2) of the Clean Air A ct)

List of Subjects in 40 CFR Part 52

Environmental protection. Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Particulate matter, Reporting and 
recordkeeping requirements.

Dated: February 9 ,1994.
Stanley L. Laskowski,
Acting Regional Administrator, Region HL

40 CFR part 52 is amended as follows: 

PART 52—[AMENDED)

1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. ?401-?671q.

Subpart I—Delaware

2. Section 52.420 is amended by 
adding paragraph (c}(47) to read as 
follows:

1 52.420 Identification of plan.
* + + ■ » *

(c)* * *
(47) Revisions to the Delaware 

regulations for particulate matter (PM~ 
10) submitted on April 26,1988 by the 
Delaware Department of Natural 
Resources and Environmental Control:

(i) Incorporation by reference. (A) 
Letter of April 26,1988 from the 
Department of Natural Resources and 
Environmental Control transmitting a 
revision to the Delaware State 
implementation plan for particulate 
matter (PM-10) Group III areas.

(B) Revisions via Order No. 86-A—5, 
exhibit A, and Table 1. The Order 
amends the following Delaware 
Regulations Governing the Control of 
Air Pollution: Regulation 1— 
"Definitions and Administrative 
Principles”; Regulation 3—“Ambient 
Air Quality Standards”; Regulation 15— 
“Air Pollution Alert and Emergency 
Plan”; and Regulation 25—  
"Requirements for Preconstruction 
Review”. The revisions were adopted on 
March 29,1988 and became effective 
immediately.

(ii) Additional materials.
(A) Remainder of the State

implementation plan revision submitted 
by the Delaware Department of Natural 
Resources and Environmental Control 
on April 26,1988.
(FR Doc. 94-8248  Filed 4 -5 -9 4 ; 8:45 am) 
BILUNO coot 6560-60-V

40 CFR Part 180
[PP3F4177/R2052; FRL-4772-1J

Pesticide Tolerances for 
Dimethenamld

AGENCY: Environmental Protection 
Agency (EP A).
ACTION: Final rule.

SUMMARY: This regulation establishes 
tolerances for residues of the herbicide, 
dimethenamid, 2-chloro-N- [(1 -m eth y j 
2methoxy)ethyl]-NL(2I4-dimethyi-thleri-
3-yl)-acetamide in or on the raw 
agricultural commodity (RAC) soybeans 
at 0.01 parts per million (ppm). This 
regulation to establish the maximum 
permissible level of residues of the 
herbicide in or on this commodity was 
requested in a petition submitted by 
Sandoz Agro Inc.
DATES: This regulation becomes 
effective on April 6,1994.
ADDRESSES: Written objections and 
hearing requests, identified by the 
document control number, 1PP3F4177/] 
R2052J, may be submitted to: Hearing 
Clerk (1900), Environmental Protection i 
Agency, Rm. M3708, 401M S t, SW,, 
Washington, DC 20460. A copy of any ] 
objection and hearing request filed with 
the Hearing Clerk should be identified ] 
by the document control number and j 
submitted to: Public Response and 
Program Resources Brandt, Field 
Operations Division (7505C), Office of i 
Pestitide Programs, Environmental 
Protection Agency, 401 M S t ,  SW., 
Washington DC 20460. hi Person, bring I 
a copy of objections and hearing 
requests to: Rm 1132, CM #2,1921 
Jefferson Davis Highway, Arlington, VA 
22202.

Fees accompanying objections shall i  
be labeled "Tolerance Petition Fees” 
and forwarded to: EPA Headquarters 
Accounting Operations Branch, OPP 
(Tolerance Fees), P.O. Box 360277M 
Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By j 
mail: Cynthia Giles-Parker, Product 
Manager (PM) 22, Registration Division, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460 
Office location and telephone number; \ 
Rm. 229, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- ! 
305-5540).
SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register on October 21,1993 (58 FR 
54353) which announced that Sandoz 
Agro hrc., 1300 East Touhy Avenue, Be* 
Plaines, IL 60918, had submitted a 
pesticide petition (PP 3F4177) to EPA 
requesting dial the Administrator, 
pursuant to section 408(d) of the Federal
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Food, Drug, and Cosmetic Act (FFDCA), 
21 U.S.C. 346a(d), establish tolerances 
for the residues of the herbicide, 
dimethenamid, 2-chloro-N-[(l-methyl-2- 
methoxy)ethyl]-N-(2,4-dimethyl-thien-3- 
yl)-acetamide in or on the RAC soybean 
grain at 0.01 ppm. The Agency is 
editorially correcting the RAC to read 
soybeans. There were no comments or 
requests for referral to an advisory 
committee received in response to this 
notice of filing. The data submitted in 
the petitions and all other relevant 
material have been evaluated. The 
toxicology data considered in support of 
the tolerances include:

1. A rat acute oral study with an LD50 
of 2.14 grams (g)/kilogram (kg), males, 
1.30 g/kg females and 1.57 g/kg

! combined. *
2. A 13-week rat feeding study with

a no-observed effect level (NOEL) of 500 
[ppm (33.5 milligrams (mg)/kg/day for 
males and 40.1 mg/ke/day for females).

3. A 13-week dog feeding study with 
; a NOEL of 100 ppm (2.5 mg/kg/day).

4. A 21 day rabbit dermal study with 
[a NOEL OT50 mg/kg/day with mild 

îrritant effect at all dose levels.
5. A carcinogenicity study in mice 

with no carcinogenic effects observed at 
[any dose level under the conditions of 
the study and a systemic NOEL of 300 

[ppm (40.8 mg/kg/day for males and 40.1 
[ mg/kg/day for females, based on food 
consumption) and a systemic lowest 

[effect level (LEL) of 1,500 ppm (205 mg/ 
kg/day for males and 200 mg/kg/day for 

[females based on food consumption) 
[based on significantly elevated liver 
weights.

6. A rat chronic feeding/
[ carcinogenicity study with a systemic 
NOEL of 100 ppm (5 mg/kg/day) and a 

[LEL of 700 ppm (35 mg/kg/day) due to 
[ decreased food efficiency and 
ihistopathology findings. Under the 
[conditions of the study limited evidence 
[ of carcinogenicity was observed based 
[on a statistically significant increasing 
I trend for benign fiver cell tumors in 
male rats and a statistically significant 

r increasing trend for ovarian tubular 
[ adenomas in female rats. A re- 
| evaluation of the ovarian neoplasia data 
[ indicated that there was no statistically 
[ significant, dose-related, trend in the 
[incidence of ovarian tumors in female 
[ rats. This study is discussed further 
[below.

7. A 1 year dog feeding study with a 
| NOEL of 250 ppm (9.6 mg/kg/day) and
[ with a LEL = 1,250 ppm (49 mg/kg/day) 
based on clinical chemistry and 

[histological changes in liver.
8. A two generation reproduction 

| study in rats with a parental and
reproductive NOEL of 500 ppm (36 mg/

[ kg/day for males and 40 mg/kg/day for

females) and a parental and 
reproductive LEL of 2,000 ppm (150 mg/ 
kg/day for males and 160 mg/kg/day for 
females) based on reduction of body 
weight and of food consumption, and 
increases in fiver weights (parental 
toxicity), and significant reductions in 
pup weight during lactation 
(reproductive toxicity).

9. A rabbit developmental study with 
a maternal NOEL of 37.5 mg/kg/day and 
a LEL of 75 mg/kg/day based on 
decreased body weight and food 
consumption, and with a developmental 
NOEL of 75 mg/kg/day and a LEL of 150 
mg/kg/day based on a low incidence of 
abortion/premature delivery and 
angulation of the hyoid alae.

10. A rat developmental study with a 
maternal NOEL of 50 mg/kg/day and a 
LEL of 215 mg/kg/day based on excess 
salivation, increased liver weight and 
reduced body weight gain and food 
consumption, and with a developmental 
NOEL of 215 mg/kg/day and a LEL of 
425 mg/kg/day based on increased 
resorptions.

11. An Ames mutagenicity assay 
negative with and without activation, an 
in vitro chromosomal aberration using 
CHO cells positive with and without 
activation, an unscheduled DNA 
synthesis in rat hepatocytes 
unequivocally positive in one in vitro 
assay and negative in another in vitro 
assay. A Dominant Lethal Study to 
further evaluate the mutagenic 
mechanism is due March 5,1995 (2 
years after the date of the initial 
conditional registration of 
dimethenamid under the Federal 
Insecticide Fungicide and Rodenticide 
Act [FIFRA]).

The Agency has concluded that the 
available data provide limited evidence 
of carcinogenicity for dimethenamid in 
rats and has classified the pesticide as 
a Category C carcinogen (possible 
human carcinogen with limited 
evidence of carcinogenicity in animals) 
in accordance with Agency guidelines, 
published in the Federal Register in 
1986 (51 FR 33992). Based on a review 
by the Health Effects Division Peer 
Review Committee for Carcinogenicity 
of the Office of Pesticide Programs, the 
Agency has determined that a 
quantitative risk assessment is not 
appropriate for the following reasons:

1. The tumor response was primarily 
due to a significantly increasing trend 
for benign and/or malignant fiver 
tumors in males and due to a 
significantly increasing trend for 
ovarian tubular adenomas in female 
rats. A re-evaluation of the ovarian 
neoplasia data indicated that there was 
not a statistically significant, dose-

related, trend in the incidence of 
ovarian tumors in female rats.

2. The chemical was not carcinogenic 
when administered in the diet to mice 
at dose levels ranging from 30 to 3,000 
ppm.

Based on this evidence, EPA 
concludes that dimethenamid poses at 
most a negligible cancer risk to humans 
and that for purposes of risk 
characterization the Reference Dose 
(RfD) approach should be used for 
quantification of human risk. Residues 
of dimethenamid will not concentrate in 
processed soybean commodities and a 
food or feed additive regulation is not 
required for dimethenamid.

The standard risk assessment 
approach of using the RfD based on 
systemic toxicity was applied to 
dimethenamid. Using a hundredfold 
safety factor and the NOEL of 5 mg/kg 
bwt/day determined by the most 
sensitive species from the 2-year rat 
feeding study, the RfD is 0.05 mg/kg/ 
day. The Anticipated Residue 
Contribution (ARC) from the established 
tolerances is 0.000003 mg/kg bwt/day 
and utilizes 0.007 percent of the RfD for 
the overall U. S. population. The 
proposed use on soybeans would 
contribute an additional 0.000068 mg/ 
kg/day, raising the ARC to 0.000071 mg/ 
kg bwt/day, or 0.14 percent of the RfD. 
The exposure of the most highly 
exposed subgroup in the population did 
not utilize a significantly greater amount 
of the RfD.

Tolerances have been previously 
established for dimethenamid in corn 
grain, com fodder and com forage. The 
metabolism of dimethenamid in plants 
is adequately understood. There is no 
reasonable expectation of secondary 
residues occurring in meat, milk and 
eggs from the tolerance associated with 
this petition.

An adequate analytical method, gas 
chromatography, is available for 
enforcement purposes. Because of the 
long lead time from establishing these 
tolerances to publication of the 
enforcement methodology in the 
Pesticide Analytical Manual, Vol. II, the 
analytical methodology is being made 
available in the interim to anyone 
interested in pesticide enforcement 
when requested from: Calvin Furlow, 
Public Information Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Room 1130A, 
CM #2,1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703-305-5937).

The pesticide is considered useful for 
the purposes for which the tolerances 
are sought. Based on the information
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and data considered, the Agency 
concludes that the establishment of the 
tolerances will protect the public health. 
Therefore, the tolerances are established 
as set forth below. *

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
and/or request a hearing with the 
Hearing Clerk, at the address given 
above (4Q CFR 178.20). A copy of the 
objections and/or hearing requests filed 
with the Hearing Clerk should be 
submitted to the OPP docket for this 
rulemaking. The objections submitted 
must specify the provisions of the 
regulation deemed objectionable and the 
grounds for the objections (40 CFR 
178.25). Each objection must be 
accompanied by the fees provided by 40 
CFR 180.33(1). If a hearing is requested, 
the objections must include a statement 
of the factual issuefs) on which a 
hearing is requested, and the requestor's 
contentions on each such issue, and a 
summary of the evidence relied upon by 
the objection (40 CFR 178.27). A request 
for a hearing will be granted if the 
Administrator determines that the 
material submitted shows the following: 
there is a genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established, resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the maimer sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32).

The Office of Management and Budget 
has exempted this rule from die 
requirements of section 2 of Executive 
Order 12868.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Slat. 1164, 5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection, 
Administrative practice and procedure. 
Agricultural commodities, Pesticides 
and pests. Reporting and recordkeeping 
requirements.

Dated: March 23,1994.
Douglas D. Campt,
Director, Office o f Pesticide Programs.

Therefore, chapter I of title 40 of the 
Code of Federal Regulations is amended 
as follows:

PART 180-[AMENDED)

J . The authority citation for Part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.464 is amended by 
revising the section heading to read as 
set forth below and by alphabetically 
inserting in the table the raw 
agricultural commodity, soybeans, to 
read as follows:

§180.464 Dimetheramid, 2chloro-N-f(1- 
methyL2methoxy)ethyf}-N-(2,4-dimethy{- 
thierv3-yS)-acetamide; tolerances tor 
residues.
* * * * *

Com m odities P arts  per mflfort

Soybeans__ ____  0.01

(FR Doc. 94 -8104  Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE 6560-50-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 216
Pocket No. 930939-4035; f.D. Q62993BJ

Taking and importing of Marine 
Mammals; Fisheries Certificate of 
Origin

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NQAA), 
Commerce.
ACTION: Final rule.

SUMMARY: NMFS amends its regulations 
to allow importers or brokers to file 
“Fisheries Certificates of Origin,” which 
are required for importation of certain 
fish and fish products, using the U.S 
Customs Service’s Automated Broker 
Interface (AHI) system. The purpose of 
this amendment is to eliminate excess 
paperwork and minimize the reporting 
burden, while maintaining an efficient, 
accurate system to monitor the 
importation of the regulated fish and 
fish products.
EFFECTIVE DATE: This final rule is 
effective on May 6,1994.

FOR FURTHER INFORMATION CONTACT: 
James Lecky, Chief, Protected Species 
Division, NMFS Southwest Region, 
310-980-4000.
SUPPLEMENTARY INFORMATION: 
Background

NMFS has implemented the use of the 1 
NOAA Form 370 “Fisheries Certificate 
of Origin” (FCQ) to monitor the 
importation of those fish and fish 
products specified by regulation to 
implement the Marine Mammal 
Protection Act (Pub. L. 100— 
711)(MMPA)> the Dolphin Protection 
Consumer Information Act (Pub. L. 101- 
627, Title IX) (DPOA), and the 
International Dolphin Conservation Act 
(Pub. L. 102—523)(IDCA). These laws 
reflect the policy of the U.S.
Government to ameliorate a worldwide ■ 
environmental crisis in which marine 
mammals and other marine life are 
killed by commercial fishing 
technology, such as large-scale driftnets 
and purse seine nets deployed to 
encircle dolphins. The FCO provides 
the U.S. Customs Service (USCS) a tool ] 
to monitor and deny entry of those fish j 
products that are prohibited entry into 
the United States.

NMFS published a proposed rule, 
with a request for comments, on 
November 18,1993 (58 FR 60829k in 
the Federal Register to amend the 
regulations to allow importers or 
brokers to file the FCO using the USCS s 
Automated Broker Interface (ABI).
Filing with the ABI would allow 
electronic filing of importation 
documentation without submission of 
the paper forms. There were no 
comments received on the proposed 
rule. The final rule is substantially 
identical to the proposed.

This final rule advances USCS’s long- ; 
range plan to automate the importation 
process with the goal of eliminating 
unnecessary paperwork. NMFS has 
requested, and USCS has agreed, to 
incorporate the FCO into the ABI 
system. USCS has agreed to collect the 
information and to make die 
information available to NMFS by 
electronic transfer. The ABI system for 
the FCO will not be ready until the 
second quarter of 1994. Many details 
still need to be worked out before 
initiating electronic filing of the FCQ. 
Recognizing this, NMFS is structuring 
its regulations to accommodate both die 
existing paper system and the future 
electronic filing of the FCO. To facilitate j 
the conversion to electronic filing, the 
final rule will permit electronic filing at 1 
any and ail points of entry where die 
ABI system is or may become available, i 
After the ABI system is implemented for j
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[ the FCO, importers will have the option 
[to file electronically or submit the paper 
FCO upon entry. If an importer is 
unable to participate in the electronic 

I filing system, the paper FCO can still he 
¡’.used. •

Importers or their brokers will be 
[required to maintain documentation to 
; verify electronic entries for a period of 
5 years after the entry. Any FCOs from 

[foreign exporters, invoices, “dolphin 
[safe** certification, and all other 
[required documents must be maintained 
■by the broker or importer. NMFS 
[ enforcement officers am allowed access 
[to these documents, upon request, for 
[routine inspections and when 
■investigating alleged violations of the 
MMPA or “dolphin safe** labeling 

■violations.
I Classification

This rule contains collection-of- 
[information requirements subject to the 
paperwork Reduction Act, 44 U.5.C. 
chapter 35. The coliections-of- 
information requirements found at 

| § 216.24(eH3) have been approved by 
[the Office of Management and Budget 
■under control number 0648-0040. The 
[public reporting burden for fifing the 
■Certificate of Origin electronically is 24 
[minutes, and the recordkeeping 
[requirement for maintaining the 
[information is 5 minutes. Send 
[comments regarding these burden 
estimates or any other aspect of the

collection of information, including 
suggestions for reducing this burden to: 
Director, Southwest Region, NMFS (See 
ADDRESSES), and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington DC 20503 (Attn:Paperwork 
Reduction Act Project). Uns rule is not 
subject to Teview under Executive Order 
12866.
List ofSuhjects in 50 CFR P a t  216

Administrative practice and 
procedure, Imports, Indians, Marine 
mammals, Penalties, Reporting and 
recordkeeping requirements, 
Transportation.

Dated: March 29,1994.
Charles KamcIIa,
Acting Program Management Officer, 
National Marine Fisheries Service.

For the reasons set forth in the 
preamble, 50 CFR part 216 is amended 
as follows:

PART 216—REGULATIONS 
GOVERNING THE TAKING AND 
IMPORTING OF MARINE MAMMALS

1. The authority citation for part 216 
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless 
otherwise stated.

2. Section 216.3 is amended by 
adding in alphabetical order a definition 
of “AM*, to read as follows:

§216.3 Definitions.
* * * * *

ABI means Automated Broker 
Interface, the electronic product-entry 
fifing system under the control of the 
TJ.S. Customs Service, Department of the 
Treasury.
* * * *

3. In § 216.24, paragraph (e)(3)(i)(A)(3) 
is revised *to read as follows:

§21524 Talcing and «elated acts incidental 
to commercial fishing operations.
*  *  Jtr *  *

(e) * * *
(3) * * *
(i)*  *  *
(A )* * *
( 1 ) Accompanied by a completed 

Fisheries Certificate of Origin described 
in paragraph (e)(3)(iii) of this section, or, 
for points of entry where the ABI system 
is available, the information required for 
the Certificate may be filed 
electronically by file ABI system in lieu 
of the paper form, provided that the 
electronic filing is made no later than art 
the time a f entry and all documentation 
in support of the ABI entry is 
maintained by the importer or broker for 
not less than 5 years and is kept 
available for inspection by NMFS 
personnel upon request:

Hr *  *  *

[FR Doc. 94-8173 Filed 4-6-94-, 6:45 am] 
BILLING CODE 3510-22-4*
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This section  of the FED ER A L R EG ISTER  
contains notices to the public of the proposed  
issu an ce  of rules and regulations. The  
purpose of th e se  notices is to give interested  
person s an  opportunity to  participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service

7 CFR Part 246
RIN 0 5 8 4 —A B 5 3

Special Supplemental Food Program 
for Women, Infants, and Children 
(WIC): Homelessness/Migrancy as 
Nutritional Risk Conditions
AGENCY: Food and Nutrition Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: This proposed rule would 
amend regulations governing the 
Special Supplemental Food Program for 
Women, Infants and Children (WIC) to 
comply with the mandate of section 204 
of the Child Nutrition Amendments of 
1992, enacted on August 14,1992. 
Consistent with that legislation, this 
rulemaking would add homelessness 
and migrancy to the predisposing 
nutritional risk conditions for the WIC 
Program.

Tnis proposed rule would also alter 
the current WIC nutritional risk^priority 
system by placing individuals certified 
for WIC due solely to homelessness or 
migrancy in Priority VII, along with 
previously certified participants who 
might regress in nutritional status 
without continued provision of 
supplemental foods. The use of Priority 
VII for this latter group of individuals 
would remain a State agency option. 
However, State agencies would be 
required to use Priority VII for homeless 
or migrant individuals who are certified 
solely due to their homelessness or 
migrancy.

The intended effect of this proposed 
rule is to allow categorical and income- 
eligible homeless or migrant 
individuals, who lack any other 
documented nutritional or medical 
condition, to receive WIC Program 
assistance.
DATES: To be assured of consideration, 
written comments must be received on

or before June 6,1994. Since comments 
are being accepted simultaneously on 
several separate rulemakings, 
commenters on this proposed rule are 
asked to label their comments 
“Homelessness/Migrancy. * ’
ADDRESSES: Comments may be mailed to 
Stanley C. Garnett, Director, 
Supplemental Food Programs Division, 
Food and Nutrition Service, USDA,
3101 Park Center Drive, room 540, 
Alexandria, Virginia 22302, (703) 305— 
2746. Submission of comments in 
duplicate would be appreciated. All 
written submissions will be available for 
public inspection at this address during 
regular business hours (8:30 a.m. to 5 
p.m.) Monday through Friday.
FOR FURTHER INFORMATION CONTACT: 
Contact Barbara Hallman, Supplemental 
Food Programs Division, Food and 
Nutrition Service, USDA, 3101 Park 
Center Drive, room 542, Alexandria, 
Virginia 22302, (703) 305-2730.
SUPPLEMENTARY INFORMATION:
Classification
Executive Order 12866

This proposed rule is issued in 
conformance with Executive Order 
12866. It has been designated “not 
significant'* and did not require 
clearance by the Office of Management 
and Budget.
Regulatory F lexibility Act

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 
601-612). Pursuant to that review, 
William E. Ludwig, Administrator of the 
Food and Nutrition Service has certified 
that this rule will not have a significant 
impact on a substantial number of small 
entities. WIC local agency participant 
caseloads may potentially increase and 
thereby affect demand on local food 
vendor business.

The net effect on State and local 
agencies is expected to be minimal.
Paperw ork R eduction Act

This proposed rule imposes no new 
reporting or recordkeeping provisions 
that are subject to OMB review in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).
Executive Order 12372

The Special Supplemental Food 
Program for Women, Infants, and 
Children (WIC) is listed in the Catalog

of Federal Domestic Assistance 
Programs under 10.557 and is subject to 
Executive Order 12372, which requires! 
intergovernmental consultation with 
State and local officials (7 CFR part 
3015, subpart V, and 48 FR 29114 June 
24,1983).
Executive Order 12778

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This proposed rule is 1 
intended to have preemptive effect with 
respect to any State or local laws, 
regulations or policies which conflict 
with its provisions or which would 
otherwise impede its full 
implementation. This rule is not 
intended to have retroactive effect 
unless so specified in the EFFECTIVE 
DATE paragraph of this preamble. Prior 
to any judicial challenge to the 
application of the provisions of this 
rule, all applicable administrative 
procedures must be exhausted. In the I 
WIC Program, the administrative 
procedures are as follows: (1) Local 
agencies and vendors—State agency 
hearing procedures issued pursuant to 71 
CFR 246.18; (2) applicants and 
participants^—State agency hearing 
procedures issued pursuant to 7 CFR i 
246.9; and (3) sanctions against State | 
agencies (but not claims for repayment j I 
assessed against a State agency) 
pursuant to 7 CFR 246.19— 
administrative appeal in accordance ] 
with 7 CFR 246.22; and (4) procurement I 
by State and local agencies— 
administrative appeal to the extent 
required by 7 CFR 3016.36.
References

1. Chavin, Kristal, Seabron, and Guigli; The I 
Reproductive Experience of Women Living in I 
Hotels for the Homeless in New York City; 11 
New York State Journal of Medicine, 1987.11

2. National Advisory Council on Maternal] I 
Infant, and Fetal Nutrition, 1992 Biennial | 
Report on the Special Supplemental Food j 
Program for Women, Infants, and Children j 
(WIC) and on the Commodity Supplemental j 
Food Program (CSFP).

3 .1 9 9 2  Recommendations of the National] 
Advisory Council on Migrant Health; 
Farmworkers Health for the Year 2000.

4. Technical Paper No. 12 prepared for | 
USDA/FNS by Awal Dad Khan; Homeless J  
Mothers and Children: What is the Evidence] 
for Nutritional Risk?, 1991.

Background
There have never been specific, direct 

regulatory barriers or prohibitions to the 
participation of the homeless or
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migrants in  the WIC Program. Both 
before and since the enactment of the 
Hunger Prevention Act of 1988 (Pub. L. 
100-435), the Food and Nutrition 
Service (FNS) has actively promoted 
Service to homeless and migrant 
populations. Further, particular 
attention has long been focused in the 
Child Nutrition Act of 1966, as amended 
(42 U.S.C. 1771 e t seq.)n on the needs of 
special populations, e,g. migrants and 
Native Americans. Section 17(i)(19)of 
the Child Jsiutrition Act of 1966,42 
U.S..C. 1786fF)(19), requires that not less 
than nine-tenths of 1 percent of the 
sums appropriated any fiscal y ear for 
special supplemental food programs be 
available for services to eligible 
members of migrant populations.

In an interim and a final rule on 
participation of homeless individuals in 
WIC, published in December 1989 and 
August 1992, respectively, the 
Department defined the term "homeless 
individual" based upon the definition 
provided legislatively in section 212(a) 
of the Hunger Prevention Act, Public 
Law 100-43-5 (42 IJ.S.C. 1786(b)(l5)). 
This term identifies those otherwise 
eligible residents of specified overnight 
facilities who must be granted access to 
WIC when caseload is available, 
provided such facilities meet conditions 
insuring that residents, and not the 
facilities, benefit from the WIC Program.

The August 1992 final rule, 57 FR 
34500 (August 5,1992), amended the 
WIC regulations to require State 
agencies to include in  their State Plans 
of Program Operation and 
Administration a description of how 
they will provide Program benefits to 
and meet the special nutrition education 
needs of homeless individuals (7 CFR 
246.4(a) (6) and (9), respectively) and 
disseminate information about program 
availability and eligibilitylo 
organi zations serving the homeless (7 
CFR 246.4(a)(7)). The August 1092 final 
rule amended 7 CFR 246.10(f)(1) to 
allow States, upon approval by FMS, to 
make substitutions for foods normally 
required in the food package in order to 
accommodate the special circumstances 
of the homeless. Further, the August 
1992 final rule amended 7 CFR 246.10(f)
(2) and (3) to require that competent 
professional authorities take into 
account the special needs and problems 
of homeless individuals when 
prescribing supplemental foods.

FNS has also shared with State WIC 
agencies successful initiatives and 
targeting strategies employed by other 
States to facilitate participation of 
homeless and migrant persons in the 
WIC Program. A number of State 
agencies have established local .agency 
clinics and WIC certification offices in

hotels and facilities which house 
homeless and migrant families. Other 
States have held statewide training 
sessions for their local WIC agencies to 
educate them about the special 
problems most frequently encountered 
by homeless individuals, and how WIC 
can help to alleviate some of these 
problems.

According to a  1986 report to 
Congress by the U,S. House of 
Representatives’ Committee on 
Government Operations, families, 
especially those composed of women 
and children, are the fastest growing 
segment of the homeless population ' 
nationwide (report cited by the National 
Advisory Council on Maternal,, Infant, 
and Fetal Nutrition, 1992 B iennial 
Report to Congress an WIC and CSFP 
(Commodity SupplementalFood 
Program)). Although the homeless have 
not been well studied relative to other 
population groups, several studies have 
indicated that the homeless mid 
migrants are predisposed to 
inadequacies in their diets and in the 
medical care they receive. Homeless 
infants and children appear to be at 
higher risk of low birth weight and 
malnutrition. fChavkm, Kristal,
Seabron, andCuigli, 1987). Studies have 
also found that a correlation exists 
between homelessness in women and a 
general lack of prenatal care and poor 
pregnancy outcomes. Homelessness may 
also impede access to health care 
services -and other public assistance 
programs. Moreover, evidence indicates 
that homeless children have high rates 
of delayed inmiunizatron, a higher risk 
of exposure to infectious diseases, and 
higher rates of emotional and 
developmental problems. (Khan, 1991).

Because of the difficulty in 
conducting research on the homeless, 
most studies have focused on the 
sheltered homeless. The risks to 
unsheltered homeless mothers and 
children are likely to be somewhat 
greater.

A recent study indicates that migrants 
suffer most if  not all of the conditions 
identified above afflicting the homeless. 
(Farmworkers Health for the Year 2000, 
1992 Recommendatian of the National 
Advisory Council on Migrant Health). In 
addition, testimony before the National 
Advisory Council on Migrant Health of 
the Department of Health and Human 
Services (DHHS.) suggests that a lack of 
permanent housing also predisposes 
migrants to higher rates of infant 
mortality than the general population.

Over m e  years, FNS has incorporated 
into the WIC Program regulations 
various provisions with the expressed 
purpose of addressing the unique 
circumstances of migrant farmworkers.

State plans are required to include 
information on how the State intends to 
provide program benefits to eligible 
migrant farmworkers and their families; 
State agencies’ nutrition education goals 
and -action plans must include a 
description of the methods that will be 
used to meet the special nutrition 
education needs of migrant farmworkers 
and their families; and, States must 
provide expedited processing services to 
special nutritional risk groups such as 
migrant farmworkers and their families.

Because of the increased risks 
associated with homelessness and 
migrancy, the National Advisory 
Council on Maternal, Infant, and Fetal 
Nutrition recommended in its 1992 
Report to the President and Congress 
that section 17(b)(8) of the Child 
Nutrition Act of 1966,42 U.S.C. 
1786(b)(8)), be amended to include 
homelessness and migrancy as 
predisposing nutritional risk conditions 
for the WIC Program. Congress and the 
President accepted this 
recommendation and, as manifested in 
section 294 of the Child Nutrition 
Amendments of 1992, Public Law 102- 
342, specifically identified 
homelessness and migrancy as 
predisposing nutritional risk conditions 
lor purposes o f WIC Program eligibility.
Definition ofH om elessness /M igrancy

As previously stated, the current 
definition of a '“homeless individual” in 
the WIC regulations is based on the 
legislative definition provided in 
section 212(a) of the Hunger Prevention 
Act, Public la w  100-435 (42 U.5.C.
1786 (b)(15). Specifically, 7 CFR 246.2 
defines a "homeless individual” as “a 
woman, infant or child who lacks a 
fixed and regular nighttime residence; 
or whose primary nighttime residence 
is: A supervised publicly ©r privately 
operated shelter (including a welfare 
hotel, a congregate shelter, or a shelter 
for victims of domestic violence) 
designated to provide temporary living 
accommodation; an institution that 
provides a temporary residence for 
individuals intended to be 
institutionalized; a temporary 
accommodation in the residence of 
another individual; or a public or 
private piace not designed for, or 
ordinarily used as, a regular sleeping 
accommodation for human beings.”

The Department believes this 
definition, along with its current 
migrant farmworker definition, should 
accommodate all individuals Congress 
intended to include in  -their references 
tQ homelessness and migrancy in 
section 204 of the Child Nutrition 
Amendments of 1992., Public Law 1G2- 
342.
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While Congress has specifically 
defined the term "homeless individual” 
for the WIC Program, section 17 of the 
Child Nutrition Act of 1966 does not 
contain a definition for the terms 
"migrant” or “migrancy.” However, 
section 17 uses the terms "migrant” (e.g. 
section 17(f)(l)(c)(iv)) and “migrant 
farmworker” (e.g. section 17(d)(4)(B)). 
The Department has interpreted 
Congress’ references to migrants in 
section 17 to mean only migrant 
farmworkers and the latter term is 
currently defined at CFR 246.2. 
However, before assuming that its 
migrant farmworker definition was 
sufficient to apply to all Congressional 
references to the term migrant, the 
Department examined the definition of 
migrant(s) as used by other public and 
private organizations and agencies 
concerned with migrants and migrant 
services. In each case, some reference 
was made to the agricultural or seasonal 
nature of migrancy and movement of 
individuals for agricultural employment 
purposes. Based on this comparative 
analysis, the Department considered its 
current definition of migrant 
farmworker adequate to accommodate 
all of Congress’ references and uses of 
the term migrancy as set forth in section 
204 of the Child Nutrition Amendments 
of 1992.
WIC Priority System

The current WIC nutritional risk 
priority system was designed to ensure 
that persons at greatest health and 
nutritional risk are served first with 
available program funds. The priority 
system therefore follows a logical order 
of progression to determine priority for 
service. Applicants with documented 
nutritionally related medical conditions 
are served first, followed by those at 
nutritional risk due to inadequate 
dietary patterns. Finally, and as a State 
agency option, previously certified 
participants whose nutritional status 
might regress without continued 
provision of supplemental foods are 
certified in Priority VII.

Under this proposal, State agencies 
would be required to include in Priority 
VII pregnant, breastfeeding or 
postpartum women, infants, and 
children who are certified at nutritional 
risk solely because of their 
homelessness or migrancy. State 
agencies may also continue to use 
Priority VII to identify certified 
participants who might regress in 
nutritional status without continued 
provision of supplemental foods. The 
placement in Priority VII of individuals 
certified solely due to homelessness or 
migrancy should not be viewed as 
diminished concern for these

individuals. Rather, such a placement 
reflects the Department’s obligation to 
serve persons with the greatest medical 
and/or nutritional needs first. Priority 
VII will only be used to classify those 
individuals who are homeless or 
migrants and have no other documented 
medical or nutritional risk. These are 
individuals who previously would not 
have otherwise qualified for WIC 
Program benefits due to lack of 
nutritional risk.

Given the facts revealed in the 
aforementioned studies, there is a high 
likelihood that homeless and migrant 
individuals are already being served by 
the WIC Program by virtue of their 
nutritional risk(s). Proposed Priority VII 
will serve as a safety net for homeless 
or migrant individuals who are not 
otherwise eligible due to a lack of 
documented nutritional or medical risk 
conditions. However, like any other 
eligible applicant, a homeless or migrant 
individual may be placed in a higher 
priority if her/his nutritional/health 
assessment by a competent professional 
warrants a higher placement in the 
priority system. For example, a 
homeless or migrant individual whose 
nutritional risk assessment reveals the 
presence of anemia would be placed in 
a higher priority category than a 
homeless or migrant person with no 
other documented nutritional risk 
condition who would be placed in 
Priority VII. This is in keeping with the 
aforementioned system of prioritizing 
WIC service based on documented 
nutritionally or medically related 
conditions. Priority VII is the logical 
placement for homeless and migrant 
individuals with no documented 
nutritional risks who qualify for the 
program due solely to homelessness or 
migrancy.

The Department does not intend for 
Priority VII to be used by States as an 
administrative shortcut in certifying 
homeless and migrant individuals. The 
Department expects that homeless and 
migrant applicants will receive all the 
normal and necessary health 
assessments that are routinely 
performed to determine the presence of 
a medical or nutritional risk which 
would determine their proper priority 
placement, and assist in identifying 
other health and social services to 
which such individuals may be referred.

The Department recognizes that this 
proposed regulation might require some 
States to modify their current reporting 
Systems to accommodate the revised 
Priority VII. As such, the Department 
intends to provide an implementation 
period adequate to incorporate the 
necessary system modifications.

The Department notes that while 
Congress has found homelessness and 
migrancy to be conditions predisposing 
individuals to nutritional risks, and this 
determination has been recognized by 
the placement of these individuals in a 
WIC nutritional risk category, 
alcoholism and drug abuse, similarly 
recognized by Congress in section 
17(b)(8), have not been accorded similar 
treatment by the Department. The 
Department believes the distinction is 
warranted. Over the past several years, 
the health and medical communities 
have come to accept alcoholism or drug 
addiction, in and of itself, as a 
nutritionally related medical condition 
sufficient to warrant placement in one 
of the first three priorities in 7 CFR 
246.7(e)(4). The Department does not 
believe that the same can be said for 
homelessness and migrancy. 
Recognizing that most State agencies 
classify individuals suffering from 
alcoholism or drug addiction as a 
Priority I, based on recent medical 
research, the Department is considering 
seeking a technical correction to the 
WIC legislation to remove alcoholism 

.and drug addiction from the examples 
of “predisposing” nutritional risk 
conditions. This change would thus 
recognize these Conditions as 
independent nutritionally related 
medical conditions in the law, thereby 
adjusting legislative language to reflect 
current medical knowledge.
List oif Subjects in 7 C FR  P a rt 2 4 6

Food assistance programs, Food 
donations, Grant programs—Social 
programs, Indians, Infants and children, 
Maternal and child health, Nutrition, 
Nutrition education, Public assistance 
programs, WIC, Women.

For the reasons set forth in the 
preamble, 7 CFR part 246 is proposed to 
be amended as follows:

PART 246—SPECIAL SUPPLEMENTAL 
FOOD PROGRAM FOR WOMEN, 
INFANTS AND CHILDREN

1. The authority citation for part 246 
continues to read as follows:

Authority: 42 U.S.C. 1786.

2. In § 246.4, paragraph (a)(ll)(i) is 
revised to read as follows:

§246.4 State Plan.
(a) * * *
(11) * * *
(i) Certification procedures, including 

a list of specific nutritional risk criteria 
by priority level which cites conditions 
and indices to be used to determine a 
person’s nutritional risk, the State 
agency’s income guidelines for Program 
eligibility, and any adjustments to the
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participant priority system made 
pursuant to § 246.7(e)(4) to 
accommodate high-risk postpartum 
women or the inclusion of previously 
certified persons who might regress in 
nutritional status without continued 
provision of supplemental foods in 
Priority VII.
* ft . ft ft' ft

3. In § 246.7, the introductory text of 
paragraph (e)(4) and paragraph
(e)(4)(vii) are revised to read as follows:

§246.7 Certification of participants.
* ft ft ft fr

(e) * '>  *
(4) Nutritional risk priority system .

The competent professional authority 
shall fill vacancies which occur after a 
local agency has reached its maximum 
participation level by applying the 
following participant priority system to 
persons on the local agency’s waiting 
list. Priorities I through VII shall be 
utilized in all States. The State agency 
may, at its discretion, expand Priority 
VII to include previously certified 
participants who might regress in 
nutritional status without continued 
provision of supplemental foods. The 
State agency may set income or other 
sub-priority levels within any of these 
seven priority levels. The State agency 
may expand Priority III, TV, or V to 
include high-risk postpartum women.
t ft, ■ ft ft ft

(vii) Priority VII. Pregnant, 
breastfeeding and postpartum women, 
infants, and children who are at 
nutritional risk solely because of 
homelessness or migrancy and, at State 
agency option in accordance with the 
provisions of paragraph (e)(l)(iii) of this 
section, previously certified participants 
who might regress in nutritional status 
without continued provision of 
supplemental foods. 
* * * * *

Dated: March 25,1994.
William E. Ludwig,
Administrator, Food and Nutrition Service.
[FR Doc. 94-8117 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 3410-30-U

Commodity Credit Corporation

7 CFR Part 1413 

RIN 0560-AD76

1995 Wheat Program, Acreage 
Reduction
AGENCY: Commodity Credit Corporation, 
USDA. ,
ACTION: Proposed rule.

SUMMARY: This proposed rule would 
amend the regulations to set forth the

acreage reduction percentage for the 
1995 crop of wheat. This action is 
required by the Agricultural Act of 1949 
(the 1949 Act), as amended.
DATES: Comments must be received on 
or before May 4,1994, in order to be 
assured of consideration.
ADDRESSES: Comments may be FAXed 
to 202-690—1346 or mailed to Craig 
Jagger, Agricultural Economist,grains 
Analysis Division, Agricultural 
Stabilization and Conservation Service 
(ASCS), U.S. Department of Agriculture 
(USDA), P.O. Box 2415, room 3740-S, 
Washington, DC 20013-2415; telephone 
202-720-4418. Comments received may 
be inspected between 9 a.m. and 4:30 
p.m., Monday through Friday, except 
holidays, in room 3740, South 
Agriculture Building, USDA, 14th Street 
and Independence Avenue SW., 
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Craig Jagger, Agricultural Economist, 
Grains Analysis Division, USDA, ASCS, 
room 3740-S, P.O. Box 2415, 
Washington, DC 20013-2415 or call 202 
720-4418.
SUPPLEMENTARY INFORMATION:

E xecu tive O rd er 1 2 8 6 6

This proposed rule is issued in 
conformance with Executive Order 
12866, Based on information compiled 
by the USDA, it has been determined to 
be “economically significant” because it 
would have an annual effect on the 
economy of more than $100 million and 
would materially alter the budgetary 
impact of entitlement, or loan programs 
or rights and obligations of recipients 
thereof. Budget outlays for deficiency 
payments are expected to range from 
$1.3 billion to $1.8 billion annually.
This proposed rule would not adversely 
affect in a material way the economy, a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local, 
or tribal governments or communities, 
would not create a serious inconsistency 
or otherwise interfere with an action 
taken or planned by another agency, and 
would not raise novel legal or policy 
issues arising out of legal mandates, the 
President’s priorities, or principles set 
forth in Executive Order 12866.
P relim in ary  R egulatory Im p act 
A nalysis

A Preliminary Regulatory Impact 
Analysis describing the options 
considered in developing this proposed 
rule and the impacts of implementing 
each option is available from the above- 
named individual.

Environm ental E valuation

It has been determined by an 
environmental evaluation that this 
action will not have significant impact 
on the quality of the human 
environment. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed.
Fed eral A ssistan ce P rogram

The title and number of the Federal 
Assistance Program, as found in the 
Catalog of Federal Domestic Assistance, 
to which this rule applies are: Wheat 
Production Stabilization—10.058.
R egulatory Flexibility  A ct

It has been determined that the 
Regulatory Flexibility Act is applicable 
to this proposed rule since the 
Commodity Credit Corporation (CCC) is 
required by section 107B(o) of the 1949 
Act to request comments with respect to 
the subject matter of this rule. The 
Preliminary Regulatory Impact Analysis 
referred to above determined that the 
1995 Wheat Acreage Reduction Program 
(ARP) will have no significant economic 
impact on small entities because the 
regulatory burden on the affected 
entities would remain the same 
regardless of the determinations made 
by this action. Thus, CCC certifies that 
this rule will have no significant 
economic impact on a substantial 
number of small entities.
Executive O rd er 1 2 3 7 2

This program is not subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V published at 48 FR 
29115 (June 24,1983).
Executive O rd er 1 2 7 7 8

This proposed rule has been reviewed 
in accordance with Executive Order 
12778. This rule does not involve the 
preemption of State law, is not 
retroactive, and does not involve any 
exhaustion of administrative remedy 
issues, <
P ap erw ork  R eduction  A ct

The amendment to 7 CFR part 1413 
set forth in this proposed rule does not 
contain information collections that 
require clearance by the Office of 
Management and Budget under the 
provisions of 44 U.S.C. 35.
Comments

Comments are requested with respect 
to this proposed rule and such 
comments shall be considered in 
developing the final rule.
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Background

In accordance- with section I07B  of 
the 1949  ̂Act!, an ARP is  required tin be 
implemented for the 1995 wheat crop if  
it is determined that the total* snppiy of 
wheat wotrM otherwise'be excessive.

Land diversion payments also may be 
made to producers i f  needed to adjust 
the total national acreage of wheat to 
desirable goals. A paid land diversion 
program is not considered; because,, 
given the allowed ARP percentages,, it is 
not needed.

If an ARP is  announced,, the reduction 
shall be achieved by applying a: uniform: 
percentage reduction to the..acreage base 
for the farm. In making such a 
determination, the number of acres- 
placed into the agricultural resources 
conservation program established under 
subtit le  0  o f title XII- of the- Food 
Security Act o f 1985, as amended, must 
be taken into consideration.

Producers who knowingly produce 
wheat in excess of the permitted acreage 
for the fkrm. plus any wheat acreage 
planted in accordance with the 
flexibility provisions provided by 
section, 5Q'4 o f the 1949’ Act are 
ineligible for loans and purchases and 
all payments with respect to that crop 
on the farm.

If an ARP for the 1995? crop is. in  
effect, the program mnafc.be; announced 
no Inter than June; 1,1994. Adjustments, 
in the announced program may he-made 
if it is determined that there has been a 
significant change in the total supply of 
wheat since the program was first 
announced. These-adjustments must be 
made?no later than July 31,1994.

In accordance; with, section. 10 7B> of 
the 1949^A£t, not leas than 60 days, 
before the program is announced four a 
crop of wheat* proposals, for public: 
comment on various program options 
for the, crap of wheat ax®, required tobe 
set foxthi. Each option, must, be 
accompanied by an analysis that 
includes the estimated planted acreage* 
production,, domestic, and export use, 
ending stocks* season average producer 
price, program- participation rate,, and 
cost to the? Federal Government that 
would likely result from- each option.

In determining the 1995 Wheat AFT, 
the Secretary will choose; a specific ARP 
percentage horn, within, a. range 
established by the estimated ending1 
stocks-to-use (S/U); ratio fortha 19SA/9S) 
wheat marketing yeas. If it is, estimated 
that the 1994/95 S/U in percentage 
terms will be—

(i) More than 4d percent, the ARP 
shall not be less than; 10* percent nor 
more than 20 percent; or

(ii) Equal to os less than 40 percent, 
the ARP may not be more than 0; to 15 
percent.

The S/U for the-1994/95 marketing 
year at 24.0 percent is estimated to, be 
well below 40 percent. Based on this 
estimate;, the? 1995 ARP may he not more 
than 15 percent.

In addition, section 1104 of the 
Agricultural Reconciliation Act of 1990 
provides that the aerea^.* reduction 
factor for the 1995 crop of wheat may 
not be less than 5 percent. This 
provision dfoes not apply if  the* 
beginning stocks of soybeans-for the 
1991/92 marketing year are less than 
325- mifRon bushels or if the estimated 
S/U for the 1994 wheat- crop1 is  less tha n 
34 percent.

The current estimate o f soybean 
stocks on September 1,1991-, is 529* 
million bushels; The estimated' S/U for 
the 1994/95 wheat crop is 24. (^percent 
Thus, under current supply and use 
estimates for soybeans and wheat, the 
minimum* S-pereent-ARP provision is 
not applicable.

The 1995 ARP options considered are: 
Option T.. 0-percent ARP 
Option 2. 5-percent ARP 
Options. 10-percent ARP

The estimated impacts o f the ARP 
options sue shown in  this table..

Estimated Impacts o f 1996: ARP Options

item ; Option- 1s • Option* 2' ■ Option 3

A RP (% ) ....................................................... ............................................................. ............ .......... ............................................... .............
Participation ( % ) .............. — ...................................................................... .................  .................. ......... ....................................... « .........
Planted: A cres (Million a c r e s ) - ... .. .. ..  ____ — ...................... . . ............. .. ...........................— .............— ............................  —  .
Production (Million b u sh els).____ -___ ______-................................................ ........... - , ____________ _________ _______ __________

a-
, 8 6  

7 2 j5  
2 ,4 3 7  

! 1 ,2 3 8  
; T ,225  

6 5 9  
3 :0 0  

i 1 ,8 4 4

I 5  
8 5

. 7 o .a  
2 ,3 7 a
1,223 
1 ,2 1 5  

6 2 5  
Ì 3 .0 6  

1 ,630 :

10
83

* 68.6  
. 2,303  

T.203Domestic. U se  (Million bushels), . ..... . .. . . . . .  .............................. .................... ........... ................................ .................... .............. ■ „.**
(reports (JMiltion hnshAfe)'.............................. . . . .....  .......................... ............. ........ .................. ...............  .................................  ...... ’ 1,206  

580  
3.T5 

1,339

Ending stocks (Mitl'orrtniçhels) .................................................... .......... ......................... ................- ...... .............. ..........................................
S e a so n  Average- P ro d u cer Ptice- (5- /  bu shel)-.......... ............. .............................. ...........................................................................
Deficiency Paym en ts ($ million) .... ...................................... .................T—.................................................... . .

Accordingly,, comments are requested 
as ta whether there should be a 1995 
acreage reduction percentage,, and* if so, 
whether it should he Q percent,, 5 
percent* 10 percents* or some other 
percentage within the range of 0 to, 15. 
percent. The final determination of this 
percentage wrii be set forth at 7  CFR 
part 1413*

List of Subjects-in. 7 CFR P art1413

Acreage allotments* Cotton, Disaster 
assistance, Feed grains* Price support 
programs, Reporting andrecordkeeping* 
requirements, Rice, Soil conservation* 
Wheat..

Accordingly, it is proposed that 7  CFR 
part 1413 be amended? as follows:

PART 1413—FEED GRAIN, RICE, 
UPLAND AND EXTRA LONG STAPLE 
COTTON; WHEAT AND RELATED 
PROGRAMS

1. The authority citation for 7 CFR 
part 1413, continues to read as follows:

Authority; 7 ttJ.S>C T3Q6; 130Sat 
M4S1.-2;. 1444-2; 1444fj; M45b-3ai;; 1 4 6 1 - 
1469? 15 U.S.C., 7M b and'. 714c.

2. Section 1413.54(ra)'(llJ* is revised to* 
read as follows:

§ 1413.54 Acreage reduction program 
provisions*

(a) * * *
ClK-i) 1991 wheat, 15 percent;
(ji)i 1992 wheat* 5 percent;
(iii) 1993 wheat* 0 percent;
(iv) 1994 wheat, 0 percent;;

(v) 1995 wheat, rf announced, shall be 
within the range of 0 to. 15 percent, as 
determined and- announced by CCC.
it in it. it 'if

Signed at Washington-, BG oir Aprii 1, 
1-994.
Bruce R. Weber,,
Acting Executive Vice President, Commodity 
Credit Corporation.
(FR Doc. 94-8253 Filed 4 -1 -9 4 ; 3:41 pm] 
BILUNG CODE 3410-0S-P
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d e p a r t m e n t  o f  t r a n s p o r t a t io n

Federal Aviation Administration 

14CFR Part 39

[Docket No. 93-CE-37-AD]

Airworthiness Directives: Beech 
Aircraft Corporation 35 Series 
Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Supplemental notice of 
proposed rulemaking; Reopening of the 
comment period.

SUMMARY: This document proposes to 
provide additional time for the public to 
comment on a proposal to supersede 
two airworthiness directives that 
currently require the following on 
certain Beech Aircraft Corporation 
(Beech) 35 series airplanes: Checking 
the ruddervator static balance and 
adjusting as appropriate; fabricating and 
installing airspeed limitation placards; 
incorporating certain airspeed 
limitations into the airplane flight 
manual (AFM); and installing stabilizer 
reinforcements. Several comments 
received on the original notice of 
proposed rulemaking (NPRM) requested 
additional time to respond to the 
proposed action. This proposed action 
would incorporate and update the 
procedures and applicability of both 
AD’s into one document. The actions 
specified by the proposed AD are 
intended to prevent structural failure of 
the V-tail, which could result in loss of 
control of the airplane.
DATES: Com m ents m ust be rece ived  on  
or before June 17,1994.
ADDRESSES: Submit comments in 
triplicate to the FAA, Central Region, 
Office of the Assistant Chief Counsel, 
Attention: Rules Docket No. 93-CE—37- 
AD, room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. Comments 
may be inspected at this location 
between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted.

Service information that applies to the 
proposed AD may be obtained from the 
Beech Aircraft Corporation, P.O. Box 85, 
Wichita, Kansas 67201-0085. This 
information also may be examined at 
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr. 
Larry Engler, Aerospace Engineer, 
Wichita Aircraft Certification Office, 
FAA, 1801 Airport Road, Mid-Continent 
Airport, Wichita, Kansas 67209; 
telephone (316) 946—4122; facsimile 
(316) 946-4407.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be "submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
thè proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA- public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 93-CE-37-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention:
Rules Docket No. 93—CE—37—AD, room 
1558,601 E. 12th Street, Kansas City, 
Missouri 64106.
Discussion

A proposal to amend part 39 of the 
Federal Aviation Regulations to include 
an AD that would apply to certain 
Beech 35 series airplanes was published 
in the Federal Register on October 27, 
1993 (58 FR 57760). The action 
proposed to supersede AD 57-18-01 
and AD 87-20—02 R l with a new AD 
that would require: (1) Checking the 
ruddervator static balance and adjusting 
as appropriate; (2) fabricating and 
installing airspeed limitation placards;
(3) incorporating certain airspeed 
limitations into the airplane flight 
manual (AFM); and (4) installing 
stabilizer reinforcements. The proposed 
actions would be accomplished in 
accordance with the instructions to 
either Beech Kit No. 35-4016-3, 35-

4016-5, 35-4016-7, or 35-4016-9, as 
applicable and as specified in Beech 
Service Bulletin No. 2188, and the 
applicable maintenance manuals.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment.

Several commenters request an 
extension of the comment period in 
order to have additional time to respond 
to the actions presented in the proposal. 
After careful consideration, the FAA has 
determined that the comment period for 
the proposal should be reopened to 
allow the public additional time to 
comment on the proposed actions.

The FAA has altered the proposal to 
include additional information that was 
inadvertently left out or referenced 
incorrectly when preparing the original 
notice of proposed rulemakii^g (NPRM). 
Before final rule action is implemented, 
the FAA will evaluate all comments 
received in response to the original 
NPRM as well as this supplemental 
NPRM.

Since an unsafe condition has been 
identified that is likely to exist or 
develop in other Beech 35 series 
airplanes of the same type design, the 
proposed AD would supersede AD 57— 
18-01 and AD 87—20—02 Rl with a new 
AD that would require: (1) Checking the 
ruddervator static balance and adjusting 
as appropriate; (2) fabricating and 
installing airspeed limitation placards; 
(3) incorporating certain airspeed 
limitations into the airplane flight 
manual (AFM); and (4) installing 
stabilizer reinforcements. The proposed 
actions would be accomplished in 
accordance with the instructions to 
either Beech Kit No. 35-4016-3, 35- 
4016-5, 35—4016—7, or 35-4016-9, as 
applicable and as specified in Beech 
Service Bulletin No. 2188, and the 
applicable maintenance and shop 
manuals.

The FAA estimates that 
approximately 10,200 airplanes in the 
U.S. registry would be affected by the 
proposed AD, that it would take 
approximately 40 workhours per 
airplane to accomplish the proposed 
action, and that the average labor rate is 
approximately $55 an hour. Parts cost 
approximately $500 per airplane. Based 
on these figures, the total cost impact of 
the proposed AD on U.S. operators is 
estimated to be $27,540,000. AD 57-18— 
01 and AD 87-20-02 R l, which both 
would be superseded by the proposed 
action, currently require the same 
actions as are proposed. This proposed 
action incorporates and updates the 
procedures of both the current AD’s into 
one document. With this in mind, the 
proposed action would not provide any 
additional cost impact upon U.S.
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operators, than that which is already 
required)..

The regulations. proposed herein 
would not have' substantial direct effects 
on the States, on the relationship- 
between die national1 government and 
the States, or on the* dfetrihuti-on’ o f 
power and responsibilities among the- 
various Pevefe of government. Therefore, 
m accortfance* with' Executive Order 
1261*2, it is  determined that this 
proposal would' not have sufficient 
federalism implications to warrant the 
preparation of a* Federalism Assessment.

For the reasons discussed above, F 
certify that this action*: (i)P Fsnot a 
“significant regulatory action”* under 
Executive Order 12866;; (*2)‘ is not a 
* ‘ significant rale ’** under DOT 
IfegplatoryPafrcres and* Procedures C44 
PR 1103*4,.February 2 6 ,1979)‘; and t # i f  
promulgated, will* not have a significant 
economic impact, positive or negative, 
on a substantial number o f small entities 
under the criteria of the Regulatory 
Flexibility Act-A copy of the draft 
regulatory evaluation prepared for this- 
action has been, placed in  the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES.
list of Subjects in M O  R Phrt 39

Air transportation, Aircraft, Aviation 
safety, Safety.
The Proposed Amendment

Accordingfy, pursuant to the 
authority delegated to me by the 
Administrator, the Federal: Aviation 
Administration proposes to amend 14 
CFR part 39 o f the Federal’ Aviation 
Regulations as follows:

PART 39*—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read, as foltawsr

Anthorttyr 4’9'U.S.C. App. 1354(a), 142 T 
and 1423; 4#  0,5.01 fO0(g)Vand 14  CFR 
11.89.

2. Section 39.13* is amended by 
removing both AD 57—X8.-0T, 
Amendment 39-1759, and AD 87-29-02 
Kl, Amendment 39-5944, and by 
adding a new airworthiness directive to. 
read as follows:
Beech Aircraft Corporation: Docket No. 93— 

CE-17-AD. Supersedes AD 57 -1 8 -0 1  „ 
Amendment 39^1759,. and AD 8 7 -2 0 -0 2  
R l, Amendment 39-5944.

Applicability: 1. Models 35, 35R, A35, B35„ 
C35..D35, E35, F35, G35, H35, J35, K35, M35, 
N35, and P35 airplanes (ail serial numbers}’, 
certificated in- any category

2. Models S35, ¥ 3 6 , V3SA, mad V35® 
airplanes felt serial! numbers},, certificated in.

any category,. that doc not have the straight ta il 
conversion m odification incorporated, in  
accordance w ith  Supplem ental Type 
C ertificate (STC) SA2149CE; and.

3. Model Super V airplanes (all serial’ 
numbers}* certificated in  any category.

Com pliance: Required initially within, the 
next 100 hours time-in-service (TI5T after the 
effective date o f this AD; nnl'ess already 
accomplished, and1 thereafter as’ indicated' in 
th e  body of this AD.

To preveait structural failure of the V -ta il, 
w hich  could resu lt in  loss o f control o f the' 
airplane, accomplish the  following;

M otel:. Any of the actions specified by th is 
AD may have already been accomplished in  
accordance w ith either AD 57-18-01  and AD 
8 7 -2 0 -0 2  R l, which are superseded'by this 
AD. The intent o f  this AD is to clarify, 
update, and incorporate the actions o f those 
A D  s  into’ one- AD wfaiTemaihtei'ning the 
repetitive- inspections schedules already 
established by die superseded AD?s

Note 2: The-paragraph stcuctui» of this. AD 
is-as follows*

Level 1: fe)„('h)„(c)l etc.
Level 2: (1), (.2), (3), etc.
Level 3: (i)„ (¿iX. (iii),. etc.
Level 2* and Level 3 structures are 

designations o f  the Level I  paragraph they 
immediately fellow.

(a) For all airplane models, balance the 
elevator/rudder (ruddervator) control 
surfaces in accordance w ith Section 3  of 
Beech Shop Manual 35(-590fi96Bi„ and* verify 
that the ruddervatocs are within the 
manufacturers specified limits as specified in  
the applicable shop or maintenance manual.

(1) If any' mddervator is~ found outsidbof 
the specified1 limits; prior to further flight, 
obtain manufacturer's modification 
instructions by contacting the W ichita 
Aircraft Certification; Office* (ACO), at the 
address specified in paragraph (k) of this AD, 
and modify the ruddervator iir accordance 
with- these instructions.

(21 Repeat these requirements any time the. 
ruddervator is repaired or painted*:

(b) For all1 airplane models; visually inspect 
the fuselage bulkheads a t Fuselage Station 
(FS) 256.9 and F S  272 for damage (cracks,- 
distortion,.loose rivets;,etc.). Visually/inspect 
the fuselage skin around the bulkhead for 
damage (wrinkles or cracks). Prior to further 
flight, repair or replace any damaged parts. 
Repeat this inspection a t  each lOQ-hour U S  
interval thereafter.

(c) ’For a ll Model1 Super V  airplanes, check 
the static balance- of the ruddervator in 
accordance with Beech Shop- Manual 3 5—
590096A, Section 3, pages 12A, 12B, and 13. 
Repeat this-check anytime tile ruddervator is: 
removed or repainted.. Prior to further flight , 
make* applicable corrections, if any of the 
following, is not achieved:

(1) With’ the root weight removed' and a tip 
weight attached, static balance o f  79*. 80- (plus 
or minus- 7.09}' inch-pounds, tail5 heavy, and

(2) With the root weight added to the 
condition specified in paragraph- (c)(1); o f  this; 
AD, static balance of 7.00 (fyplus>or minus 
1.00) inch-pounds, tail heavy.

(d) F o r Models 35,. 35R,. A35,.B35,.C3&„ 
D35, E35. F35„ and G35 airplanes, 
accomplish the follbwmg;

(1) Imbricate a  placard (utilizing' letters o f 
at least .l®4nch’minimum height)'-with the

words “Never exceed Speed, Vhey 744 MPH 
(125 knots) IAS; Maximum structural 
cruising speed- Vno; 136  MPH (¡117 knots). 
IAS; Maneuvering speed, VA, 127 MPH (110 
knots) IAS.” Install this placard on the 
airplane instrument panel next to the 
airspeed indicator within the pilot’s clear 
view.

(2) Mark the- outside surface, of the. airspeed 
indicator with, lines, of.approximately Vw 
inch by 3/ie-ihch as follows:

(i) Red line at 144 MPH (125 knots);-
(ii) Yellow line at 135 MPH (.117 knots);, 

and
(iii) A  white slippage mark between the 

airspeed indicator glass and case* to  visually 
verify glass: has- note rotated.

(3) Place a copy of this AD in. the Pilot’s. 
Operating Han/ihnnk. (PQH). and  EA-A- 
approved Airplane Flight Manual- (AFM).

(el For Models H35.J35» K35*M35, M35, 
P35, S33, V35, V35A, and1 V35ET, accomplish 
the following:-

(1) Fabricate a* placard1 (utifizing fetters of 
at least .10-inch minimum height)'with the 
words "Never exceed speed, Vne; 197 MPH 
(171 knots) IAS; Maximum structural 
cruising speed, Vno, 177 MPH 1154 knots) 
BAS* Maneuvering speed,, VA, 132. MPH (115 
knots)! IASL” Install th is placard on the 
airplane instrument panel next to- the 
airspeed indicator within the pilot’s clear, 
view.

(2 f Mark the* outsider surface o f the airspeed 
indicator with- fines o f  approximately' Vrs- 
inch by %w-ihGh’ as-’ follows?

(i) Red fine at 197 MPH (171 knots);
(ii) Yellow lin ea l 177 M¡FH.(154 knots);: 

and
(iii) A  white slippage markhetween the 

airspeed, indicator glass, and case to visually 
verify glass has» not rotated.

(3)‘ Place a  copy of this AD in the Pilot’s 
Operating Handbook (POHj) and FAA- 
approved Airplane Flight Manual' ( AFM) .

(f) For all1 applicable* model airplanes, 
fabricate a placard (utilramg fetters ©fat feast 
.IQ-inch minimum height) with the words 
“Normal Category Operation. Only” and 
install this placard on the instrument panel 
within the; pilot’s clear view aveir the existing 
“Utility Category'’ placard’.

(g) For ModelsC3s5\.D35, E3o, F35, G35, 
H35, X35„K3&, M35y,N35, S35, V35*V35A, 
and V35B airplanes, accomplish.the 
following;

fT)’Visually inspect the empennage, aft 
fuselage,, and ruddervator control! system for 
damage* in accordance'with* the*applicable 
Beech kits-' specified m* Beech Service 
Bulletin (SB), No. 2188. Prior to. farther flight, 
accomplish the following in accordance- with 
these instructions;

(1) Replace or repair any damaged parts; 
and

(ii)‘ S et the elevator controls, rudder and’ 
tab-system controls, cabfe* tensions, and 
rigging:

(2) Remove; a ll external, stabilizer 
reinforcements, installed during, 
incorporation o f  either Supplemental- Type 
Certificate (STC): SA845GE, STC SA846GL, 
STC SA1650CE*, STC  SAZ2B6NM, or STC 
SA22B-7NM. Seai orfilT any residual holes 
with appropriate size rivets.
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(i) The internal stub spar incorporated 
through SA1649CE and SA1650CE may be 
retained.

(ii) The external angles incorporated 
through STC SA 1649Œ  may also be retained 
by properly trimmingthe leading edge 
section to permit installing the stabilizer 
reinforcement referenced in paragraph (g)(3) 
of this AD.

(3) Install stabilizer reinforcements in 
accordance with the instructions to either 
Beech Kit No. 35-4016-3 , 35 -4 0 1 6 -5 , 3 5 -  
4016-7, or 39 -4016-9 , as applicable and 
specified in Beech SB No. 2188. Set the 
elevator nose down trim in accordance with 
the instructions to either Beech Kit_No. 35— 
4016-3, 3 5 -4016-5 , 35 -4 0 1 6 -7 , or 3 5 -4 0 1 6 - 
9, as applicable and specified in Beech SB 
No. 2188, and replace ruddervator tab control 
cables with larger diameter cables in 
accordance with the service information.

(h) Ensure correct accuracy o f the airplane 
basic empty weight and balance information 
by accomplishing one of the three methods 
presented in Figures 1, 2a through 2c, and 3 
of this AD. Prior to further flight, correct any 
discrepancies in accordance with the 
applicable maintenance manual.

Figure 1—Weight and Balance Inform ation 
Accuracy Method No. 1

A. Review existing weight and balance 
documentation to assure completeness and 
accuracy of the documentation from the most 
recent FAA-approved weighing or from 
factory delivery to date of compliance with 
this AD.
* B. Compare the actual configuration of the 

airplane to the configuration described in the 
weight and balance documentation; and

C. If equipment additions or deletions are 
not reflected in the documentation or if  
modifications affecting the location of the 
center of gravity (e.g., paint or structural 
repairs) are not documented, determine the 
accuracy of the airplane weight and balance 
data in accordance with Method No. 2.

Figure 2—Weight and Balance Inform ation 
Accuracy Method No. 2

A. Assemble the following equipment:
1. One certified platform scale having a 

range of 750 to 1,000 pounds that is capable 
of supporting the nose wheel without 
contacting the rest of the airplane;

2. One scale ramp of sufficient incline to 
allow rolling the wheel onto the scale; and

3. One gear strut inflation system capable 
of inflating the gear struts to full extension.

B. Procedure
1. Prepare the airplane for weighing in 

accordance with the Weighing Instructions in 
the Weight and Balance Section of the Pilot’s 
Operating Handbook/Airplane Flight Manual 
(POH/AFM).

2. Ensure that the scale and airplane are on 
a level hangar floor and the airplane is 
shielded from any wind.

3. Inflate the main landing gear struts to 
the maximum extension and completely 
deflate the nose strut. Inflate the tires to 
correct tire pressure as listed in the 
applicable maintenance or shop manual.

Note: Extreme caution should be used 
when deflating the nose strut because the 
airplane could drop suddenly.

4. Adjust the height o f the scale platform 
to 12 inches above the hangar floor.

5. Position the nose wheel onto the scale 
and ensure that the remainder of the airplane 
does not contact the scale. Verify the proper 
wheel weight. Set the parking brake and 
chock the main wheels.

6. Record the net weight registered on the 
scale.

7. Remove the nose wheel from the scale.
8. Adjust the gear struts to the proper 

extension lengths in accordance with the 
applicable maintenance or shop manual.

9. Subtract the following unusable (less 
undrainable) fuel from the current airplane 
Basic Empty Weight, CG, and Moment:

Category
Weight

(lbs)
(in-)

Arm
(in-lbs)

Mo
ment

All Airplanes.... 34.5 79.1 2,730
Airplanes with 

10-gallons ' : ' ’ -
wing auxiliary 
tanks...... ...... 5 94 470

Airplanes with 
20-gallon aux
iliary fuselage 
tanks ............ 3 133 399

10. Multiply the net weight obtained in 
paragraph 6. by 83.25 to obtain moment.

11. Divide the weight obtained in 
paragraph 9. into the moment obtained in 
paragraph 10. to determine a value for X.

12. Calculate a value of CG from:
CG=92.5 -  1.01X.

13. Subtract the CG obtained in paragraph
12. from the CG obtained in paragraph 9.

D. Results
1. If the results of paragraph C. 13., 

indicate that the difference in CG is equal to 
or less than .5 inches, then continue to use 
the basic empty airplane weight and CG data 
listed in the existing airplane records as the 
basis for computing the weight and CG for 
the loaded airplane while using the criteria 
specified in the POH/AFM, Weight and 
Balance Section.

2. If the results of paragraph C. 13, indicate 
that the difference in CG is more than .5 
inches, then determine the basic weight and 
CG of the airplane using Method No. 3.

Example of Above—The following presents 
a sample calculation of the information 
specified in Method 2:
Basic Empty Weight=2,064.5 lbs.
Arm=78.3 in.
Moment=161,650 in.-lbs.
Paragraph C. 6: Nose Wheel Weight— 341 lbs 
Paragraph C. 9:

Weight
(lbs) Arm (in) Moment (in-lbs)

2064.5 78.3 161,650
-34 .5 79.1 -2,730

2030.0 o 158,920

*  Arm=(l8920)=78.29 (2030.)
Paragraph C.10.: Moment=(341 lbs) x  (83225 
in)=28,388 in-lbs.
Paragraph C.H .: x=(23,388 in-lbs)=13.98 in. 
(2030.0 lbs)

Paragraph C.12.: CG=92.50 
in. -  (1.01) x (13.98)=78.38 in.
Paragraph C.13.:
Difference=(78.29) -  (78.38)- -  .09 in.

Airplane is within plus/minus 0.5 
tolerance, therefore paragraph D .I., applies.

Figure 3—Weight and Balance Information 
Accuracy Method No. 3

Determine the basic empty weight and CG 
of the empty airplane using the Weighing 
Instructions in the Weight and Balance 
Section of the POH/AFM. Record the results 
in the airplane records, and use these new 
values as the basis for computing the weight 
and CG information as specified in the POH/ 
AFM, Weight and Balances Section.

fi) Upon completion of the requirements of 
paragraph (h) of this AD, remove the placards 
required by paragraphs (d), (e), and (f) of this 
AD (including all sub-paragraphs), as 
applicable, and observe the original limits.

(j) Special flight permits m aybe issued in 
accordance with 14 CFR 21.197 and 21.199 
to operate the airplane to a location where 
the requirements of this AD can be 
accomplished.

(k) An alternative method of compliance or 
adjustment of the compliance time that 
provides an equivalent level of safety may be 
approved by the Manager, Wichita ACO,
FAA, 1801 Airport Road, Room 100, Wichita, 
Kansas 67209. The request should be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and send it to the Manager, 
Wichita ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Wichita ACO.

(l) Service information that applies to this 
AD may be obtained from the Beech Aircraft 
Corporation, P.O. Box 85, Wichita, Kansas 
67201-0085. This information may also be 
inspected at the FAA, Central Region, Office 
of the Assistant Chief Counsel, Room 1558, 
601 E. 12th Street, Kansas City, Missouri.

(m) This amendment supersedes AD 5 7 -  
18-01, Amendment 39-1759, and AD 8 7 -2 0 -  
02 R l, Amendment 39-5944.

Issued in Kansas City, Missouri, on March
31,1994.
John R. Colomy,
Acting M anager, Sm all A irplane D irectorate, 
A ircraft C ertification Service.
[FR Doc. 94-8172 Filed 4 -5 -9 4 ; 8:45 am) 
BILLING CODE 4910-13-0

14 CFR Part 71
[Airspace Docket No. 94-AGL-4]

Proposed Modification of Class E 
Airspace; Freeport, tL

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to 
modify the Class E airspace near 
Freeport, IL, to accommodate a new
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Nondirectional Beacon (NDB) Runway 
06 Standard Instrument Approach 
Procedure (SLAP) and a new Localizer 
(LOG) Runway 24 SLAP to Albertus 
Airport, Freeport., IL. Controlled 
airspace extending upward from 700 to 
1200 feet above ground level (AGL) is 
needed to contain aircraft executing the 
approach. The intended affect of this 
proposal is to provide segregation of 
aircraft using instrument approach 
procedures in instrument conditions 
from other aircraft operating in visual 
weather conditions. The area would be 
depicted on aeronautical charts to 
provide a reference for pilots operating 
in the area.
DATES: Comments must be received on 
or before May 12,1994.
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal , 
Aviation Administration, Office of the 
Assistant Chief Counsel, AGL-7, Rules 
Docket No. 94-AGL-4, East Devon 
Avenue, Des Plaines, Illinois 60018.

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. An 
informal docket may also be examined 
during normal business hours at the Air 
Traffic Division, System Management 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois.
FOR FURTHER INFORMATION CONTACT: 
Robert Frink, Air Traffic Division, 
System Management Branch, AGL—530, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone (708) 294-7568.
SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide die factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal.
Communications should identify the 
airspace docket number and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 94-

AGL-4.” The postcard will be date/time 
stamped and returned to the 
commenter. All communications 
received on or before the specified 
closing date for comments will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light 
of comments received. All comments 
submitted will be available for 
Examination in the Rules Docket, FAA, 
Great Lakes Region, Office of the 
Assistant Chief Counsel, 2300 East 
Devon Avenue, Des Plaines, Illinois, 
both before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket.
Availability of NPRM’s

Any person may obtain a copy of the 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-220, 800 Independence 
Avenue SW., Washington, DC 20591, or 
by calling (202) 267-3485. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11—2A, which describes the application 
procedure.
The Proposal

The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
modify the Class E airspace near 
Freeport, IL, to accommodate a new 
NDB Runway 06 SIAP and a new LOC 
Runway 24 SLAP to Albertus Airport, 
Freeport, IL. This modification would 
increase the Class E airspace area radius 
from 6.4 miles to 6.5 miles. Controlled 
airspace extending from 700 to 1200 feet 
AGL is needed to contain aircraft 
executing the approach. The intended 
affect of this action is to provide 
segregation of aircraft using instrument 
approach procedures in instrument 
conditions from other aircraft operating 
in visual weather conditions. The area 
would be depicted on aeronautical 
charts to provide a reference for pilots 
operating in the area.

The coordinates for this airspace 
docket are based on North American 
Datum 83. Class E airspace designations 
are published in Paragraph 6005 of FAA 
Order 7400.9A dated June 17,1993, and 
effective September 16,1993, which is 
incorporated by reference in 14 CFR 
71.1 (58 FR 36298; July 6,1993). The 
Class E airspace designation listed in

this document would be published 
subsequently in the Order. ,

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—

(1) Is not a “significant regulatory 
action” under Executive Order 12866;

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26,1979); and

(3) Does not warrant preparation of a , 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act,
List o f  Subjects in  1 4  C FR  P a rt 71

Airspace, Incorporation by reference, 
Navigation (air).
T he Proposed  A m endm ent

In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows:

PART 71—[AMENDED]
1. The authority citation for 14 C FR  

part 71 continues to read as follows:
Authority: 49 U.S.C. app. 1348(a), 1354(a), 

1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69. v /

§71.1 (Amended]
2. The incorporation by reference in 

14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9A, 
Airspace Designations and Reporting 
Points, dated June 17,1993, and 
effective September 16,1993, is 
amended as follows:
Paragraph 6005 Class E  airspace areas 
extending upward from  700 feet or more 
above the surface o f the earth.
* * * * *

AGL IL E5 Freeport, IL [Revised]
Freeport, Albertus Airport, IL 

(lat. 42°14'48"N., long. 89°34'55'W.)
That airspace extending upward from 700 

feet above the surface within a 6.5-mile 
radius of Albertus Airport.
*  *  it it it

Issued in Des Plaines, Illinois on February
22 ,1994 .
John P. Cuprisin,
M anager, A ir Traffic Division.
[FR Doc. 94-8198 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 49KM3-M
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14 CFR Part 71
[Airspace Docket No. 94-AGL-2]

Proposed Class E Airspace 
Establishment; Savanna, IL
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to 
establish Class E airspace near Savanna, 
IL, to accommodate a new Very High 
Frequency Omnidirectional Range/ 
Distance Measuring Equipment (VOR/ 
DME-A) instrument approach 
procedure to Tri-Township Airport, 
Savanna, IL. Controlled airspace 
extending upward from 700 to 1200 feet 
above ground level (AGL) is needed to 
contain aircraft executing the approach. 
The intended affect of this proposal is 
to provide segregation of aircraft using 
instrument approach procedures in 
instrument conditions from other 
aircraft operating in visual weather 
conditions. The area would be depicted 
on aeronautical charts to provide a 
reference for pilots operating in the area. 
DATES: Comments must be received on 
or before May 12,1994.
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office of the 
Assistant Chief Counsel, AGL-7, Rules 
Docket No. 94—AGL-2, 2300 East Devon 
Avenue, Des Plaines, Illinois 60018.

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. An 
informal docket may also be examined 
during normal business hours at the Air 
Traffic Division, System Management 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois.
FOR FURTHER INFORMATION CONTACT: 
Robert Frink, Air Traffic Division,
System Management Branch, AGL-530, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone (708) 294-7568.
SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic,

environmental, and energy-related 
aspects of the proposal. 
Communications should identify the 
airspace docket number and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 94- 
AGL—2.” The postcard will be date/time 
stamped and returned to the 
commenter. All communications 
receivecLon or before the specified 
closing date for comments will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light 
of comments received. All comments 
submitted will be available for 
examination in the Rules Docket, FAA, 
Great Lakes Region, Office of the 
Assistant Chief Counsel, 2300 East 
Devon Avenue, Des Plaines, Illinois, 
both before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket.
Availability of NPRM’s

Any person may obtain a copy of the 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA—220, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3485. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of advisory Circular No. 
11—2A, which describes the application 
procedure.
The Proposal

The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
establish Class E airspace near Savanna, 
IL, to accommodate a new VOR/DME—
A instrument approach procedure to 
Tri-Township Airport, Savanna, IL. 
Controlled airspace extending from 700 
to 1200 feet AGL is needed to contain 
aircraft executing the approach. The 
intended affect of this action is to 
provide segregation of aircraft using 
instrument approach procedures in 
instrument conditions from other 
aircraft operating in visual weather 
conditions. The area would be depicted 
on aeronautical charts to provide a 
reference for pilots operating in the area.

The coordinates for this airspace 
docket are based on North American 
Datum 83. Class E airspace designations 
are published in paragraph 6005 of FAA 
Order 7400.9A dated June 17,1993, and 
effective September 16,1993, which is 
incorporated by reference in 14 CFR 
71.1 (58 FR 36298; July 6,1993). The 
Class E airspace designation listed in 
this document would be published 
subsequently in the Order.

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26,1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
uhder the criteria of the Regulatory 
Flexibility Act.
List o f  Subjects in 1 4  C FR  P a rt 71

Airspace, Incorporation by reference, 
Navigation (air).
T he P roposed  A m endm ent

In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR 
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.G. 106(g); 14 CFR 
11.69.

§71.1 [Amended]

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9A,
Airspace Designations and Reporting 
Points, dated June 17,1993, and 
effective September 16,1993, is 
amended as follows:
Paragraph 6005 Class E  airspace areas 

extending upward from  700 feet or more 
above the surface o f the earth.

*  *  it it it

AGL IL E5 Savanna, IL [New]
Savanna, Tri-Township Airport, IL

(lat. 42°02'48"N ., long. 90°06'34"W .)
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That airspace, extending upward from 700 
feet above the surface within a 6.4 mile 
radius of the Tri-Township Airport.
★  ★  *  It * it

Issued in Des Plaines, Illinois on February
22,1994.
John P. Cuprisin,
Manager, A ir Traffic Division.
[FR Doc. 94-8197 Filed 4 -5 -9 4 ; 8:45 am) ' 
BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Parts 764 and 942

Receipt of a Petition to Designate 
Lands Unsuitable for Mining and To 
Prepare a Petition Evaluation 
Document and Environmental Impact 
Statement
AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Notice of intent to prepare a 
combined petition evaluation 
document/environmental impact 
statement, and notice of scoping 
meeting and scoping comment period 
for the petition.

SUMMARY: Notice is hereby given that 
the Office of Surface Mining 
Reclamation and Enforcement (OSM) 
intends to prepare a combined petition 
evaluation document/environmental 
impact statement (PED/EIS) for the 
decision on a petition to designate 
certain lands within the Little Yellow 
Creek (Fern Lake) watershed in 
Claiborne County, Tennessee, as 
unsuitable for surface coal mining and 
reclamation operations in accordance 
with section 522 of the Surface Mining 
Control and Reclamation Act (SMCRA) 
of 1977. OSM has identified four 
alternatives that the combined PED/EIS 
would evaluate as described in the 
supplementary information of this 
notice. OSM requests that other agencies 
and the public submit written 
comments or statements on the need for 
an EIS on the petition and the scope of 
the issues which should be analyzed in 
the combined document.
DATES: Written comments must be 
received by 5 p.m. (EDT), May 18,1994. 
Oral comments may be presented at the 
scoping meeting to be held at the 
Middlesboro City Hall at 7 p.m. (EDT) 
on April 18,1994.
ADDRESSES: Written comments must be 
mailed or hand delivered to the Office 
of Surface Mining, Branch of Technical 
Assistance, Attn; Willis Gainer, 530 Gay 
Street, SW., suite 500, Knoxville,

Tennessee 37902. Copies of the petition 
are available upon request from the 
Office of Surface Mining at the given 
address. The public record on the 
petition is available for review during 
normal working hours (8:30 a.m. to 4:40 
p:m.) at the OSM office listed. Public 
hearing: Middlesboro City Hall, 
Kentucky.
FOR FURTHER INFORMATION CONTACT:
Willis L. Gainer, at the OSM office listed 
[see ADDRESSES] (telephone: 615-545- 
4065).
SUPPLEMENTARY INFORMATION: On 
February 14,1994, the City of 
Middlesborough, Kentucky and the 
National Parks and Conservation 
Association petitioned the Office of 
Surface Mining Reclamation and 
Enforcement (OSM) of the United States 
Department of the Interior, to designate 
an area located in the Little Yellow 
Creek (Fern Lake) watershed in 
Claiborne County, Tennessee, as 
unsuitable for surface coal mining 
operations pursuant to the Surface 
Mining Control and Reclamation Act of 
1977 (Pub. L. 95-87). The petition was 
amended on February 22,1994, and 
deemed administratively complete and 
accepted for processing on March 15, 
1994. A subsequent amendment with 
exhibits was received on March 16,
1994. The petition as accepted is a 26 
page document with 100 pages of 
exhibits and an amendment. An 
additional 18 pages were received as 
part of a second amendment after the 
determination of completeness. The 
Federal Program for Tennessee, as 
administered by OSM, applies to all 
surface coal mining operations in 
Tennessee including the processing of 
lands unsuitable for mining petitions 
(49 FR 38874, October 1,1984).

The petition area occupies 
approximately 3,780 acres of the Little 
Yellow Creek watershed in Claiborne 
County, from the headwaters to the 
Tennessee State line and includes 
portions of Fern Lake. The petition 
boundary runs essentially from the 
Tennessee State line at Kentucky Comer 
on Cumberland Mountain in a 
southwest direction along the crest of 
Cumberland Mountain to a point at the 
watershed divide between Tackett Creek 
and Little Yellow Creek. The petition 
boundary then crosses from Cumberland 
Mountain to the crest of Mingo 
Mountain across this watershed divide 
and proceeds in a northeasterly 
direction until it intercepts the 
Kentucky/Tennessee State line. The 
boundary follows the State fine to the 
east back to Kentucky Comer.

The major allegations of the petition 
can be summarized as follows:

1. Surface coal mining operations will 
affect fragile lands in which the surface coal 
mining operations could result in significant 
damage to important scientific or aesthetic 
values,or natural systems.

2. Surface coal mining operations w ill ' 
affect land in which the surface coal mining 
operations could result in a substantial loss 
or reduction in the long-range availability of 
water supplies.

3..Surface coal mining operations would be 
incompatible with local land use plans o f the 
Cumberland Gap National Historical Park.

4. Surface coal mining operations will 
affect natural hazard lands in which the 
surface coal mining could increase flooding 
potential in an already flood-prone area.

OSM has identified four possible 
alternatives that the combined PED/EIS 
would evaluate:

Alternative 1—Designate the entire petition 
area as unsuitable for surface coal mining 
operations.

Alternative 2—Not designate any of the 
area as unsuitable for surface coal mining 
operations.

Alternative 3—Designate parts of the 
petition area as unsuitable for all surface coal 
mining operations:

A. Designate as unsuitable for all or certain 
types of surface coal mining operations, 
including the designation of selected 
reserves, those parts of the petition area in 
which such operations would affect fragile 
lands and result in significant damage to 
important aesthetic values and natural 
systems.

B. Designate as unsuitable for all or certain 
types of surface coal mining operations, 
including the designation of selected 
reserves, those parts o f the petition area in 
which such operations would result in a 
substantial loss or a reduction of long-range 
productivity of water supply.

C. Designate as unsuitable for all or certain 
types of surface coal mining operations, 
including the designation of selected 
reserves, those parts of the petition area in 
which such operations would be 
incompatible with existing local land use 
plans and programs.

D- Designate as unsuitable for all or certain 
types of surface coal mining operations, 
including the designation of selected 
reserves, those parts of the petition area in 
which such operations would affect natural 
hazard lands.

Alternative 4— Designate the entire petition 
area as unsuitable for surface coal mining but 
allow underground mining with or without 
certain restrictions.

A scoping comment period is 
intended to raise the relevant issues to 
be addressed by the combined 
document. OSM seeks public comments 
in relation to the scope of issues to be 
addressed by the impact evaluation, 
including impacts and alternatives that 
should be addressed. Written comments 
should be specific and confined to 
issues pertinent to the petition. The 
public comments received during the 
scoping period will assist OSM in
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making decisions on the petition 
evaluation and in preparing the PED/ 
EIS. OSM believes that the proposed 
action is a major Federal action that may 
significantly affect the quality of the 
human environment and may require 
the preparation of an EIS. OSM 
additionally gives notice here that 
should information or analyses show 
that the proposed action does not 
require an EIS, it will terminate the 
environmental impact statement process 
through an appropriate notice in the 
Federal Register, prepare an 
environmental assessment, and 
continue processing of the petition 
under 30 CFR part 764 and 942.

Dated: March 30,1994.
Brent Wahlquist,
Assistant Director, Reclamation and 
Regulatory Policy.
[FR Doc. 94-8158 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4310-05-M

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 91
RIN 0790-AF64

Revitalizing Base Closure 
Communities—Base Closure 
Community Assistance
AGENCY: Department of Defense, DoD. 
ACTION: Proposed rule.

SUMMARY: The proposed rule publishes 
for comment the guidance required by 
section 2908 of the National Defense 
Authorization Act for Fiscal Year 1994. 
Section 2908 of the Act provides 
authority for thé Secretary of Defense to 
transfer real property or facilities 
available as a result of a base closure, to 
persons paying the cost of 
environmental restoration activities on 
the property.
DATES: Comments must be received by 
July 5,1994.
ADDRESSES: Comments must be 
forwarded to the Office of the Assistant 
Secretary of Defense for Economic 
Security, room 3D854, The Pentagon, 
Washington, DC 20301.
FOR FURTHER INFORMATION CONTACT: 
Steven Kleiman or Frank Savat, 
telephone (703) 614-5356. 
SUPPLEMENTARY INFORMATION: In many 
cases the most difficult obstacle to 
getting property into productive reuse 
after a base closes is environmental 
restoration, because the Department of 
Defense cannot convey title to property 
until this is accomplished. The potential 
exists that persons who are interested in

developing the property could clean it 
more quickly and efficiently than the 
government. This section provides a 
proposed rule which in its final form 
would allow the Department to transfer 
a property for the cost of cleanup to 
persons who agree to perform the 
environmental restoration. If the 
estimated value of the base exceeds the 
cost of cleanup, the buyer shall make up 
the difference. The Department of 
Defense and the Environmental 
Protection Agency will continue to 
consult regarding the implementation of 
Public Law 103—160, section 2908.
List of Subjects in 32 CFR Part 91

Community development, 
Environmental protection, Government 
employees, Homeless Military 
personnel, Surplus Government 
property.

Accordingly, 32 CFR part 91 is 
proposed to be amended to read as 
follows:

FART 91—[AMENDED]
1. The authority citation for part 91 

continues to read as follows:
Authority: 10 U.S.C. 2687 note.

2. Section 91.7 is proposed to be 
amended by adding a iiew paragraph (j) 
to read as follows:

§91.7 Procedures.
*  *  *  Hr *

(j) Transfer of real property or 
facilities to persons paying the cost of 
environmental restoration activities on 
the property.

(1) In many cases the most difficult 
obstacle to getting property into 
productive reuse is environmental 
restoration, because the Department of 
Defense cannot convey title to property 
until this is accomplished. The potential 
exists that persons who are interested in 
developing the property could clean it 
more quicldy and efficiently than the 
government. This section proposes 
instructions to implement a new 
authority which allows the Department 
of Defense to transfer a property for the 
cost of cleanup to persons who agree to 
perform the environmental restoration.
If the estimated value of the base 
exceeds the cost of cleanup, the buyer 
shall make up the difference.

(2) Section 2908 of Title XXIX of 
Public Law 103-160 authorizes the 
Secretary of Defense, at any time before 
December 1,1998, to enter into 
agreements to transfer by deed, real 
property or facilities at closing 
installations to a person who agrees to 
perform all required environmental 
cleanup, waste management, and 
environmental compliance activities.

(3) The authority may be exercised in 
the following manner:

(i) An agreement to transfer may be 
executed with any person, provided that 
person can demonstrate to the 
satisfaction of the Secretary concerned 
the ability to adequately perform all 
required environmental clean-up, waste 
management and environmental 
compliance activities.

(iij The property and facilities subject 
to the agreement must be located in an 
installation closed or to be closed under 
a base closure law, as defined in 
paragraph (c)(1) of this section and at 
the time the agreement is executed must 
be available exclusively for the use, or 
expression of an interest in use, of a 
local redevelopment authority under 
Public Law 103—160, section 2905. The 
reuse contemplated in the agreement 
must be consistent with the applicable 
local redevelopment plan.

(iii) The Agreement may be in any 
form and transfer any interest allowable 
under the law of the State in which the 
property or facility is located provided, 
however:

(A) The Agreement m^y not serve to 
transfer title by deed in violation of 
Section 120(h) of the Comprehensive 
Environmental Response Compensation 
and Liability Act (CERCLA) (42 U.S.G. 
9620(h)).

(B) The Agreement must contain a 
stipulation that all environmental 
restoration, waste management and 
environmental compliance activities 
required under Federal and State laws, 
administrative decisions, agreements 
(including schedules and milestones), 
and regulatory agency concurrences, 
including those that become effective at 
any time during the existence of the 
Agreement, shall be met by the person 
with whom the Agreement is to be 
executed. The environmental restoration 
for the Agreement must include 
activities associated with cleanup of 
petroleum and its derivatives.

(C) The Agreement shall contain any 
item or condition that the Secretary of 
the Military Department concerned 
considers appropriate to protect the 
interests of the United States. Such 
terms or conditions may include, but are 
not limited to, providing continued 
access to the property and facilities by 
the U.S. and State and local regulatory 
agencies; limitations upon the use to 
which the property may be put; and, 
provisions requiring a bond or other 
form of financial assurance.

(D) The Agreement must contain a 
description of the information disclosed 
to the person to whom the property or 
facilities will be transferred on the 
environmental restoration, waste 
management and environmental
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compliance requirements and activities 
relevant to the property or facilities.
This description shall include any 
specific information required by the 
notice requirements of Section 120(h)(1) 
of CERCLA (42 U.S.C. 9620(h)).

(E) The Agreement should disclose to 
the person to whom the property or 
facilities will be transferred that the U.S. 
will not indemnify, hold harmless or 
defend that person pursuant to Public 
Law 102-484, section 330, as amended 
by Public Law 103-160, section 1002.

(F) The Agreement may provide for a 
transfer to occur at any point after all 
remedial action necessary to protect 
human health and the environment has 
been constructed and installed by the 
person and the remedy has been 
demonstrated to the Military 
Department concerned and EPA to be 
operating properly and successfully.

(iv) The consideration for the 
Agreement must equal the estimated fair 
market value of the property or facilities 
to be transferred, as determined by the 
Secretary of the Military Department 
concerned. The consideration may be in 
the form of the expected costs of all 
environmental restoration, waste 
management, and environmental 
compliance activities to be paid by the 
recipient of the property or facilities. If 
such expected costs are lower than the 
estimated fair market value of the 
property or facilities, the Secretary 
concerned shall obtain the difference in 
other consideration satisfactory to the 
Secretary concerned.

(v) Before executing any Agreement 
authorized by Public Law 103—160, 
section 2908 the Secretary concerned 
must:

(A) Disclose to the person to whom 
the property or facilities shall be 
transferred any information under the 
control of the Secretary regarding the 
environmental restoration, waste 
management and environmental 
compliance activities that relate to the 
property.

(B) Conduct an Environmental 
Baseline Survey to determine whether 
there are impediments to the ultimate 
transfer of the property.

(C) Make the certification to Congress 
required by Public Law 103—60, section 
2908.

(D) Ensure the consultation with the 
affected governor and local 
communities required by a base closure 
law, as defined in paragraph (e)(1) of 
this section, has been conducted.

Dated: March 31,1994 .
P.H. Means,
OSD Federal Register Liaison Officer, 
Department o f D efense.
[FR Doc. 94-8115  Filed 4 -5 -9 4 ; 8:45 ami 
BILLING CODE 5000-04-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 52 and 81 
[C032-1-5982; FRL-4B55-7]

Clean Air Act Approval and 
Promulgation of PM-10 
Implementation Plan for Colorado
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rulemaking.

SUMMARY: In  this action, the EPA 
proposes approval of the State 
implementation plan (SIP) submitted by 
the State of Colorado for the purpose of 
bringing about the attainment of the 
national ambient air quality standards 
(NAAQS) for particulate matter with an 
aerodynamic diameter less than or equal 
to a nominal 10 micrometers (PM-10). 
The SIP was submitted by the State on 
May 27,1993 to satisfy certain federal 
Clean Air Act requirements for an 
approvable moderate nonattainment 
area PM-10 SIP for Lamar, Colorado. 
DATES: Comments on this proposed 
action must be received in writing by 
May 6,1994.
ADDRESSES: Written comments should 
be addressed to: Vicki Stamper, 8ART— 
AP, Environmental Protection Agency, 
Region Vm, 999 18th Street, suite 500, 
Denver, Colorado 80202—2466.

Copies of the State’s submittal and 
other information are available for 
inspection during normal business 
hours at the following locations:
Air Programs Branch, Environmental 

Protection Agency, Region VIII, 999 
18th Street, suite 500, Denver, 
Colorado 80202—2405.

Air Pollution Control Division, Colorado 
Department of Health, 4300 Cherry 
Creek Drive South, Denver, Colorado 
80222-1530.

FOR FURTHER INFORMATION CONTACT:
Vicki Stamper, 8ART-AP, % 
Environmental Protection Agency, 
Region VIII, 999 18th Street, suite 500, 
Denver, Colorado 80202—2466, (303) 
293-1765.
SUPPLEMENTARY INFORMATION:
I. Background

Lamar, Colorado was designated 
nonattainment for PM—10 and classified 
as moderate under sections 107(d)(4)(B)

and 188(a) of the Clean Air Act (Act) 
upon enactment of the Clean Air Act 
Amendments of 1990.1 (See 56 FR 
56694, November 6,1991 and 40 CFR 
81.306.) The air quality planning 
requirements for moderate PM—10 
nonattainment areas are set out in 
subparts 1 and 4 of part D of title I of 
the A ct The EPA has issued a “General 
Preamble” describing EPA’s preliminary 
views on how EPA intends to review 
SIPs and SIP revisions submitted under 
title I of the Act, including those State 
submittals containing moderate PM-10 
nonattainment area SIP requirements 
(see generally 57 FR 13498 (April 16, 
1992) and 57 FR 18070 (April 28,
1992)). Because EPA is describing its 
interpretations here only in brpad terms, 
the reader should refer to the General 
Preamble for a more detailed discussion 
of the interpretations of title I advanced 
in this proposal and the supporting 
rationale. In this rulemaking action on 
the Colorado moderate PM—10 SIP for 
the Lamar PM-10 nonattainment area, 
EPA is proposing to apply its 
interpretations taking into consideration 
the specific factual issues presented. 
Thus, EPA will consider any timely 
submitted comments before taking final 
action on this proposal.

Those states containing initial 
moderate PM-10 nonattainment areas 
were required to submit, among other 
things, the following provisions by 
November 15,1991:

1. Provisions to assure that reasonably 
available control measures (RACM) 
(including such reductions in emissions 
from existing sources in the area as may 
be obtained through the adoption, at a 
m in im u m , of reasonably available 
control technology—RACT) shall be 
im p lem ented  no fater than December 
10,1993;

2. Either a demonstration (including 
air quality modeling) that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31,1994 or a demonstration 
that attainment by that date is 
impracticable;

3. Quantitative milestones which are 
to be achieved every 3 years and which 
demonstrate reasonable further progress 
(RFP) toward attainment by December 
31,1994; and

4. Provisions to assure that the control 
requirements applicable to major 
stationary sources of PM—10 also apply 
to major stationary sources of PM—10 
precursors except where the

i The 1990 Amendments to the Clean Air Act 
made significant changes to the Act. See Pub. L. No. 
101-549,104 Stat. 2399. References herein are to 
the Clean Air Act, as amended (“the Act”). The 
Clean Air Act is codified, as amended, in the U.S. 
Code at 42 U.S.C 7401, et seq.
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Administrator determines that such 
sources do not contribute significantly 
to PM-10 levels which exceed the 
NAAQS in the area. See sections 172(c), 
188, and 189 of the Act.

Some provisions are due at a later 
date. States with initial moderate PM- 
10 nonattainment areas were required to 
submit a permit program for the 
construction and operation of new and 
modified major stationary sources of 
PM-10 by June 30,1992 (see section 
189(a)). Such States also must submit 
contingency measures by November 15, 
1993 which become effective without 
further action by the State or EPA, upon 
a determination by EPA that the area 
has failed to achieve RFP or to attain the 
PM-10 NAAQS by the applicable 
statutory deadline. See section 172(c)(9) 
and 57 FR 13510-13512,13543-13544.
II. This Action

Section 110(k) of the Act sets out 
provisions governing EPA’s review of 
SIP submittals (see 57 FR 13565-13566). 
In this action, EPA is proposing to grant 
approval of the Lamar plan revision 
which was due to EPA on November 15, 
1991 and submitted by the State on May 
27,1993. EPA believes the attainment 
plan for Lamar meets all of the 
applicable requirements of the Act.-

Since the Lamar PM-10 SIP was not 
submitted by November 15,1991 as 
required by section 189(a)(2)(A) of the 
Act, EPA made a finding pursuant to 
section 179 of the Act that the State 
failed to submit the SIP and notified the 
Governor in a letter dated December 16, 
1991. See 57 FR 19906 (May 8,1992). 
After the Lamar PM-10 SIP was 
submitted on May 27,1993, EPA found 
the submittal to be complete pursuant to 
section 110(k)(l) of the Act and notified 
the Governor accordingly in a letter 
dated June 14,1993. This completeness 
determination corrected the State’s 
deficiency and, therefore, terminated 
the 18;month sanctions clock under 
section 179 of the Act.
A. Analysis o f State Subm ission
1. Procedural Background

The Act requires States to observe 
certain procedural requirements in 
developing implementation plans and 
plan revisions for submission to EPA. 
Section 110(a)(2) of the Act provides 
that each implementation plan 
submitted by a State must be adopted 
after reasonable notice and public 
hearing.2 Section 110(1) of the Act 
similarly provides that each revision to 
an implementation plan submitted by a

2 Also Section 172(c)(7) of the Act requires that 
plan provisions for nonattainment areas meet the 
applicable provisions of section 100(a)(2).

State under the Act must be adopted by 
such State after reasonable notice and 
public hearing.

The EPA also must determine 
whether a submittal is complete and 
therefore warrants further EPA review 
and action (see section 110(k)(l) and 57 
FR 13565). The EPA’s completeness 
criteria for SIP submittals are set out at 
40 CFR part 51, appendix V (1992). The 
EPA attempts to make completeness 
determinations within 60 days of 
receiving a submission. However, a 
submittal is deemed complete by 
operation of law if a completeness 
determination is not made by EPA 6 
months after receipt of the submission.

After providing more than 30 days of 
prior public notice, the State of 
Colorado held a public hearing on April 
15,1993 to entertain public comment on 
the implementation plan for Lamar. The 
plan for Lamar was subsequently 
adopted by the State and submitted by 
the Governor by letter dated May 27,
1993 as a proposed revision to the SIP. 
EPA received the submittal on June 3, 
1993.

The SIP revision was reviewed by 
EPA to determine completeness shortly 
after its submittal, in accordance with 
the completeness criteria set out at 40 
CFR part 51, appendix V. The submittal 
was found to be complete, and a letter 
dated June 14,1993 was forwarded to 
the Governor indicating the 
completeness of the submittal and the 
next steps to be taken in the review 
process. In this action, EPA proposes to 
approve the State of Colorado’s PM—10 
SIP submittal for Lamar relative to those 
moderate area PM-10 SIP requirements 
due on November 15,1991 and invites 
public comment on the action.
2. Accurate Emissions Inventory

Section 172(c)(3) of the Act requires 
that nonattainment plan provisions 
include a comprehensive, accurate, 
current inventory of actual emissions 
from all sources of relevant pollutants in 
the nonattainment area. The emissions 
inventory should also include a 
comprehensive, accurate, and current 
inventory of allowable emissions in the 
area. Because the submission of such 
inventories is a necessary adjunct to an 
area’s attainment demonstration (or 
demonstration that the area cannot 
practicably attain), the emissions 
inventories must be received with the 
submission (see 57 FR 13539).

The State of Colorado submitted a 
winter/spring season emissions 
inventory for the base year of 1992. A 
winter/spring season emissions 
inventory was calculated because the 
highest P M -10 concentrations generally 
occur in the winter/spring season in

Lamar. The base year inventory 
identified area sources as the primary 
cause of high PM-10 concentrations, 
which contributed 99 percent of the 
total emissions, with wind erosion from 
agriculture lands contributing 49 
percent, re-entrained road dust from 
paved and unpaved roads contributing 
24 percent, cattle feedlots contributing 
15 percent, residential wood burning 
contributing 8 percent, and point 
sources contributing 1 percent. The 
remaining 3 percent of PM-10 
emissions was due to emissions from 
tailpipes, agricultural tilling, and 
storage piles. The emission inventory 
demonstrates that wind erosion from 
agricultural land is the principal 
contributor to PM-10 emissions in the 
Lamar nonattainment area. However, 
the State and EPA believe that dining 
the conditions when the PM-10 
exceedances have been known to occur 
(high wind days preceded by warm, dry 
weather), PM-10 from wind erosion 
may be coming into the area from, land 
much farther away than the area 
modeled by the State in developing the 
Lamar PM-10 emissions inventory. | 
Thus, on the high wind days, 
agricultural emissions not in the 
immediate area surrounding Lamar may 
represent a much greater contribution to 
total PM-10 emissions in the area. 
However, emissions from such sources 
not in the immediate area surrounding 
Lamar were difficult to estimate.

The EPA is proposing to approve the 
emissions inventory because it generally 
appears to be accurate and 
comprehensive, and provides a 
sufficient basis for determining the 
adequacy of the attainment 
demonstration for this area consistent 
with the requirements of sections 
172(c)(3) and 110(a)(2)(K) of the Act.3 
For further details see the Technical 
Support Document (TSD).
3. RACM (Including RACT)

As noted, the initial moderate PM—10 
nonattainment areas must submit 
provisions to assure that RAGM 
(including RACT) are implemented no 
later than December 10,1993 (see 
sections 172(c)(1) and 189(a)(1)(C) of the 
Act). The General Preamble contains a 
detailed discussion of EPA’s 
interpretation of the RACM (including 
RACT) requirement (see 57 FR 13539- 
13545 and 13560-13561). In Lamar, 
wind erosion from agricultural farmland 
in the area was identified as the

3 The EPA issued guidance on PM-10 emissions 
inventories prior to the enactment of the Clean Air 
Act Amendments in the form of the 1987 PM-10 
SIP Development Guideline. The guidance provided 
in this document appears to be consistent with the 
revised Act.
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principal contributor to the PM—10 
nonattainment problem, and these 
emissions will be controlled through 
reliance on the soil conservation 
measures of the Food Security Act 
(FSA). See e.g., 16 U.S.C. 3801, 3811- 
3813.

The FSA, which was enacted in 1985, 
applies to any farmer participating in a 
federal farm subsidies program. One of 
the main provisions of the FSA requires 
farmers who cultivate highly erodible 
land (which includes the majority of the 
farmland surrounding Lamar) to 
develop and implement soil 
conservation plans. The conservation 
plan is to document the decisions of an 
affected farmer with respect to location, 
land use, tillage systems, and 
conservation treatment measures and 
schedules. The plan is to be based on 
the local Soil Conservation Service 
technical guide, and it is to be approved 
by the local soil conservation district.
See 16 U.S.C. 3812(a)(2). The law 
provides that if such a conservation 
plan is actively applied by January 1, 
1990 or 2 years after the Soil 
Conservation Service has completed a 
soil survey for the farm, whichever is 
later, affected farmers shall have until 
January 1,1995 to comply with the plan 
without being subject to ineligibility for 
certain program loans, payments, and 
benefits.

In the area surrounding Lamar, 
approximately 75—80 percent of the 
agricultural lands are subject to the soil 
conservation requirements. According 
to the Southeast Regional Soil 
Conservation Service (SÇS) office, all of 
the farmers subject to the FSA in the 
L am ar area have developed 
conservation plans, and most of the 
farmers in the Lamar area have already 
begun at least partial implementation of 
these plans.4 The locai SCS office has 
estimated that the implementation of 
these plans will result in a 70 percent 
reduction in wind erosion emissions 
from the non-irrigated farmland 
surrounding Lamar (which represents 
85 percent of the farmland subject to the 
FSA in the Lamar area).

While the State is relying on these 
provisions to reduce the PM—10 
emissions from wind erosion in the 
Lamar area, the State did not adopt 
these measures into the SIP or take 
credit for these control measures. Since 
these measures are federally mandated 
and will be implemented by the U.S. 
Department of Agriculture, it is not 
necessary for the State to adopt these

4 Per December 4,1992 telephone coversation 
between Vieki Stamper, U.S. EPA Region VID, and 
Lorenz Sutherland, Southeast Colorado Regional 
SCS office.

measures into the SIP. No credit was 
taken for these measures because of the 
difficulty in estimating the effectiveness 
of these measures and, moreover, 
because no credit was needed to 
demonstrate attainment or maintenance 
of the PM-10 NAAQS in Lamar (see 
section II.A.4. of this document). 
Nevertheless, EPA does believe that the 
provisions of the FSA will have a 
significant impact on the emissions 
from wind erosion from agricultural 
land in the Lamar area.

RACT does not require controls on 
stationary sources in the Lamar 
nonattainment area because the point 
source emissions in the Lamar area are 
de minimis, and control of such sources 
would not expedite attainment and 
maintenance of the PM—10 NAAQS. See 
57 FR 13540,13543.

There are also Statewide control 
measures that apply in the Lamar area. 
Colorado Regulation No. 4 requires new 
wood stoves to meet the emission 
requirements of EPA’s Standards of 
Performance for New Residential Wood 
Heaters in 40 CFR 60.532(b). Colorado 
Regulation No. 3 regulates the 
construction and modification of new 
stationary sources of PM—10.5 These 
measures will help to reduce emissions 
from new stationary source growth and 
residential wood combustion.

A more detailed discussion of the 
individual source contributions, the 
associated control measures, and an 
explanation as to why certain available 
control measures were not adopted, can 
be found in the TSD. EPA has reviewed 
the State’s explanation and associated 
documentation and concluded that it 
adequately justifies the control 
measures to be implemented. The Lamar 
PM -10 SIP demonstrates that the area 
will attain the PM—10 NAAQS by 
December 31,1994. By this notice, EPA 
is proposing to approve Colorado’s SIP 
submittal for Lamar as meeting the 
RACM (including RACT) requirement. 
However, EPA is not proposing action 
on Regulations No. 3 and 4 because EPA 
has previously approved these 
regulations in separate actions (see the 
TSD for further information).
4. Demonstration

As noted, the initial moderate PM—10 
nonattainment areas must submit a

s The State is required by the amended Clean Air 
Act to adopt a revised new source review permit 
program for the construction and operation of new 
and modified stationary sources. See Section 
189{a)(l)(A>. This SIP revision, which was 
submitted by the State on January 15,1993, was due 
independent of the November 15,1991 moderate 
PM-10 nonattainment area SIP requirements 
addressed in this action and will be addressed in 
a separate notice. See section 18 9 (a)(2 }(A) of the 
Act.

demonstration (including air quality 
modeling) showing that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31,1994 (see section 
189(a)(1)(B) of the Act). Alternatively, 
the State must show that attainment by 
December 31,1994 is impracticable.

EPA regulations provide that the 
adequacy of a control strategy to provide 
for timely attainment must be 
demonstrated by means of a 
proportional model or dispersion model 
or other procedure which is shown to be 
adequate and appropriate (see 40 CFR 
51.112(a)). EPA policy specifies that the 
preferred approach for estimating the air 
quality impacts of emissions of PM—10 
is to use receptor modeling in 
combination with dispersion modeling. 
However, on July 5,1990, EPA issued 
guidance providing that, in certain 
situations, it may be more appropriate to 
rely on a receptor model demonstration 
alone as the basis for the attainment 
demonstration (see July 5,1990 memo 
to Regional Air Branch Chiefs from 
Robert D. Bauman, Chief of SCV 
Particulate Matter Programs Branch and 
Joseph Tikvart, Chief of Source Receptor 
Analysis Brandi). Lamar met the criteria 
discussed in the July 5,1990 memo to 
justify using receptor modeling alone 
and had originally planned to use this 
approach in its attainment 
demonstration. However, after further 
review, the State determined that the 
chemical mass balance (CMB) analysis 
(i.e., analysis of source contributions 
from PM-10 monitoring filters) to be 
used in the receptor model was 
inadequate and decided to base the 
attainment and maintenance 
demonstration on simple emissions 
rollback modeling, which involves 
using the ratio of the design day 
ambient concentration of 101 jig/m3 to 
the design day emissions and projecting 
future concentrations.

Because the Lamar attainment and 
maintenance demonstrations did not 
follow EPA general guidance, the State 
included a commitment in the Lamar 
PM-10 SIP to conduct revised CMB 
analyses on all filters greater than 100 
jig/m3 and to use this information to 
assess the adequacy of the SIP. Chi 
September 20,1993, the State submitted 
the revised CMB analysis but did not 
utilize the results in calculating a 
revised attainment and maintenance 
demonstration. The State determined 
that the receptor modeling performed 
for Lamar did not provide the 
conclusive source contribution 
information that would be necessary in 
order to adequately revise the Lamar 
PM-10 attainment and maintenance 
demonstrations. EPA has reviewed the
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State's analysis and concurs with the 
State’s justification for using emissions 
rollback modeling in its attainment 
demonstration. In addition, because the 
emissions rollback modeling 
demonstration accounted for growth in 
source categories that were not even 
identified in the CMB analysis, EPA 
believes that the use of emissions 
rollback modeling provides for a more 
conservative prediction of future 
concentrations. Thus, EPA believes that 
the State’s attainment demonstration 
adequately demonstrates that the Lamar 
PM-10 nonattainment area will remain 
in attainment and maintain the 24-hour 
PM-10 NAAQS. (See the TSD for 
further information.)

The 24-hour PM-10 NAAQS is 150 
jtg/m3, and the standard is attained 
when the expected number of days per 
calendar year with a 24-hour average 
concentration above 150 pg/m3 is equal 
to or less than one (see 40 CFR 50.6].
The annual PM—10 NAAQS is 50 pg/m3, 
and the standard is attained when the 
expected annual arithmetic mean 
concentration is less than or equal to 50 
pg/m3 (id.). The demonstration 
predicted that the 24-hour design 
concentration in the attainment year of 
1994 will be 115 pg/m3, thus 
demonstrating attainment of the 24-hour 
PM-10 NAAQS. The demonstration also 
showed that the PM—10 NAAQS will be 
maintained in future years by predicting 
a 24-hour design concentration in 1997 
of 116 pg/m3.

Since no violations of the annual PM- 
10 NAAQS have been monitored in the 
Lamar area and since the attainment 
demonstration in the Lamar PM-10 SIP 
clearly shows attainment and 
maintenance of the 24-hour PM-10 
NAAQS, it is reasonable and adequate 
to assume that protection of the 24-hour 
standard will be sufficient to protect the 
annual standard as well. For a more 
detailed description of the attainment 
demonstration, see the TSD 
accompanying this document.
5. PM—10 Precursors

The control requirements which are 
applicable to major stationary sources of 
PM-10 also apply to major stationary 
sources of PM—10 precursors, unless 
EPA determines such sources do not 
contribute significantly to PM—10 levels 
in excess of the NAAQS in that area (see 
section 189(e) of the Act),

The analysis of the air quality and 
emissions data for the Lamar 
nonattainment area indicates that the 
PM-10 exceedances in the Lamar area 
ere generally attributable to particulate 
matter emissions from area sources, 
mainly windblown emissions from 
egricultural lands, re-entrained road

dust, cattle feed lots, and residential 
wood combustion. In addition, the 
emissions inventory for this area did not 
reveal any major stationary sources of 
PM—10 precursors. Consequently, EPA 
is proposing to find that major 
stationary sources of precursors of PM- 
10 do not contribute significantly to 
PM-10 levels in excess of the NAAQS.
If finalized, this finding would exclude 
major stationary sources of PM—10 
precursors from the applicability of PM - 
10 nonattainment area control 
requirements. Further discussion of the 
analyses and supporting rationale for 
EPA's proposed finding are contained in 
the TSD accompanying this document. 
Note that while EPA is making a general 
finding for this area, this finding is 
based on the current character of the 
area including, for example, the existing 
mix of sources in the area, It is possible, 
therefore, that future growth could 
change the significance of precursors in 
the area. The EPA intends to issue 
future guidance addressing such 
potential changes in the significance of 
precursor emissions in an area.
6. Quantitative Milestones and 
Reasonable Further Progress

The PM-10 nonattainment area plan 
revisions demonstrating attainment 
must contain quantitative milestones 
which are to be achieved every 3 years 
until the area is redesignated attainment 
and which demonstrate RFP, as defined 
in section 171(1), toward attainment by 
December 31,1994 (see section 189(c) of 
the Act). RFP is defined in section 
171(1) as such annual incremental 
reductions in emissions of the relevant 
air pollutant as are required by part D 
or may reasonably be required by the 
Administrator for the purpose of 
ensuring attainment of the applicable 
NAAQS by the applicable date.

In implementing the quantitative 
milestone and RFP provisions for this 
initial moderate area, EPA has reviewed 
the attainment demonstration for the 
area to determine the nature of any 
milestones necessary to ensure timely 
attainment and whether annual 
incremental reductions should be 
required in order to ensure attainment 
of the PM—10 NAAQS by December 31, 
1994 (see section 171(1)). Because the 
Lamar area can demonstrate expeditious 
attainment of the PM-10 NAAQS 
without taking credit for the reliance on 
the soil conservation plans, no further 
reductions are necessary. Therefore,
EPA believes the Lamar PM-10 SIP 
satisfies the quantitative milestone and 
RFP requirement. However, there will 
be emissions reductions that occur as a 
result of tiie federally mandated soil 
conservation plans, which will help to

ensure that the area attains and 
maintains the PM-10 NAAQS.
7. Enforceability Issues

All measures and other elements in 
the SIP must be enforceable by the State 
and EPA (see sections 172(c)(6), 
110(a)(2)(A) of the Act and 57 FR 
13556). The EPA criteria addressing the 
enforceability of SflPs and SIP revisions 
were stated in a September 23,1987 
memorandum (with attachments) from J. 
Craig Potter, Assistant Administrator for 
Air and Radiation, etnl. (see 57 FR 
13541). Nonattainment area plan 
provisions must also contain a program 
that provides for enforcement, of the 
control measures and other elements in 
the SIP (see section 110(a)(2)(C)).

The specific control measures 
contained in the SIP are addressed 
above under section 3 entitled “RACM 
(including RACT).M The State, while 
relying on the soil conservation 
measures of the FSA, has not adopted 
these measures into the SIP or taken any 
credit for these measures. Since these 
measures are federally mandated and 
will be implemented by the U.S. 
Department of Agriculture, they are 
considered to be federally enforceable. 
Thus, it is not necessary for the State to 
adopt these measures into the SIP.

As discussed in section 3 above, there 
are State-wide regulations that will also 
impact the emissions of PM-10 in the 
Lamar nonattainment area. These 
regulations include Colorado Regulation 
No. 4, which requires all wood stoves 
sold after July 1,1991 to meet the 
emission requirements of EPA's 
Standards of Performance for New 
Residential Wood Heaters in 40 CFR 
60.532(b), and Colorado Regulation No. 
3, which requires construction permits 
for new or modified stationary sources. 
EPA previously reviewed Colorado 
Regulations No. 3 and 4 at the time 
these regulations were approved by EPA 
as part of the SIP, and it was determined 
that these regulations met the 
enforceability criteria of the September 
23,1987 Potter Memorandum (see the 
TSD for information on EPA approvals 
of these regulations).«

The State of Colorado has a program 
that will ensure that the measures 
contained in the SEP are adequately 
enforced. The Colorado Air Pollution 
Control Division (APCD) has the 
authority to implement and enforce all 
emission limitations and control

6 Note that the current version of Colorado 
Regulation No. 3 approved by EPA does not meet 
all of the applicable requirements of the amended 
Act. As discussed in footnote number 4, the State 
submitted revisions to Regulation No. 3 in January 
of 1993 which are being evaluated by EPA. EPA 
will act on that submittal in a separate notice.
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measures adopted by the State, 
including the requirements of any 
emission control regulations, the SIP, 
and any permit. The APCD has the 
authority to impose civil penalties of up 
to $15,000 per day per violation, as well 
as criminal penalties. Thus, EPA 
believes the State has adequate 
enforcement capabilities to ensure 
compliance with the Lamar PM—10 SIP 
and the State-wide regulations. The TSD 
contains further information on the 
State-wide regulations, enforceability 
requirements, and a discussion of the 
personnel and funding intended to 
support effective implementation of the 
control measures.
8. Contingency Measures.

As provided in section 172(c)(9) of the 
Act, all moderate nonattainment area 
SIPs that demonstrate attainment must 
include contingency measures. See 
generally 57 FR 13510—13512 and 
13543-13544. These measures were to 
be submitted by November 15,1993 for 
the initial moderate nonattainment 
areas. Thus, the measures were due 
separate from the requirements 
addressed in this notice. Contingency 
measures should consist of other 
available measures that are not part of 
the area’s control strategy. These 
measures'must take effect without 
further action by the State or EPA, upon 
a determination by EPA that the area 
has failed to make RFP or attain the 
PM—10 NAAQS by the applicable 
statutory deadline. The Lamar SIP 
submittal addressed in this notice did 
not include any contingency measures. 
The State submitted the contingency 
measures for Lamar as a revision to the 
SIP on December 9,1993. EPA will act 
on the December 1993 submittal in a 
separate notice.
III. Implications of This Action

The EPA is proposing to approve the 
plan revision submitted by Colorado for 
the Lamar nonattainment area on May 
27,1993 to satisfy those moderate area 
PM-10 SIP requirements due on 
November 15,1991. Among other 
things, the State of Colorado has 
adequately demonstrated that the Lamar 
moderate PM-10 nonattainment area 
will attain the PM—10 NAAQS by 
December 31,1994.

As noted, additional submittals for 
the initial moderate PM—10 
nonattainment areas are due at later 
dates. The EPA will determine the 
adequacy of any such submittal as 
appropriate.
IV. Request for Public Comments

The EPA is requesting comments on 
all aspects of this proposal. As indicated

at the outset of this document, EPA will 
consider any comments received by 
May 6,1994.
V. Executive Order (EO) 12866

This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225), as 
revised by an October 4,1993 
memorandum from Michael H. Shapiro, 
Acting Assistant Administrator for Air 
and Radiation. A future notice will 
inform the general public of these 
tables. On January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and 3 SIP revisions (54 FR 2222) 
from the requirements of section 3 of 
Executive Order 12291 for a period of 
two years. The U.S. EPA has submitted 
a request for a permanent waiver for 
Table 2 and 3 SIP revisions. The OMB 
has agreed to continue the temporary 
waiver until such time as it rules on 
EPA’s request. This request continues in 
effect under Executive Order 12866 
which superseded Executive Order 
12291 on September 30,1993.
VI. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small not-for- 
profit enterprises, and government 
entities with jurisdiction over 
populations of less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the Act do not 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on small entities affected. 
Moreover, due to the nature of the 
federal-state relationship under the Act, 
preparation of a regulatory flexibility 
analysis would constitute federal 
inquiry into the economic 
reasonableness of state action. The Act 
forbids EPA to base its actions 
concerning SIPs on such grounds.
Union E lectric Co. v. U.S. E.P.A., 427 
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C. 
section 7410(a)(2).

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be

considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements.
List of Subjects
40 CFR Part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Intergovernmental relations, Nitrogen 
dioxide, Particulate matter, Reporting 
and recordkeeping requirements, Sulfur 
dioxide, Volatile organic compounds, j
40 CFR Part 81

Air pollution control, National parks, 
Wilderness areas.

Authority: 42 U.S.C. 7401-7671q.
Dated: March 18 ,1994.

William P. Yellowtail,
Regional Administrator.
(FR Doc. 94-8228 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 6560-50-P

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

45 CFR Part 1160 
RIN 3154 -AAOO

Indemnities Under the Arts and 
Artifacts Indemnity Act
AGENCY: Federal Council on the Arts 
and the Humanities, National 
Foundation on the Arts and the 
Humanities.
ACTION: Advance notice of proposed 
rulemaking. _______

SUMMARY: This Advance Notice of 
Proposed Rulemaking advises the public 
that the Federal Council on the Arts and 
the Humanities is considering an 
amendment to the regulations 
implementing the Arts and Artifacts 1 
Indemnity Act, as amended (the “Act”). 
The proposed amendment would permit 
the indemnification of eligible items 
from the United States while on 
exhibition in this country in connection 
with an exhibition of eligible items from 
outside of the United States. The 
proposed amendment is not intended to 

■'bring about a major shift in emphasis of 
the current policy or practice of the 
indemnity program. Specifically, 
exhibitions consisting solely of 
domestic items would continue to be ; 
ineligible for indemnification.

This notice invites comments that 
will assist the Federal Council in  more 
fully understanding the issues involve® 
in such a change. The Federal Council n 
particularly invites comments from 
groups, individuals, and other 
governmental agencies involved in the
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international exhibition process, 
including museums, private insurers, 
and professional and scholarly 
organizations. The revised rules will be 
published in the Federal Register and 
will be included in guideline packages 
for prospective applicants and in 
Certificates of Indemnity. The Catalogue 
of Federal Domestic Assistance number 
for the Arts and Artifacts Indemnity 
Program is 45—201.
DATES: Comments should be received by 
May 16,1994.
ADDRESSES: Interested persons should 
submit ten copies of their written 
comments to die Federal Council on the 
Arts and the Humanities, c/o Alice M. 
Whelihan, Indemnity Administrator, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW.,
Washington, DC 20506.
FOR FURTHER INFORMATION CONTACT:
Alice M. Whelihan, (202) 682-5442.
SUPPLEMENTARY INFORMATION:

I. Background 
A. Statutory Background

In 1975, the United States Congress 
enacted the Arts and Artifacts 
Indemnity Act which established an 
indemnity program administered by the 
Federal Council on the Arts and the 
Humanities (the “Federal Council”). 20 
U.S.C section 273(c). The Federal 
Council is composed of the heads of 
nineteen federal agencies and was 
established by Congress, among other 
things, to coordinate the policies and 
operations of the National Endowment 
for the Arts, the National Endowment 
for the Humanities, and the Institute of 
Museum Services, including the joint 
support of activities. 20 U.S.C. 972(a).

Under the indemnification program, 
the United States Government 
guarantees to pay loss or damage claims, 
ŝubject to certain limitations, arising out 

of exhibitions containing items 
¡determined by the Federal Council to be 
of educational, cultural, historical or 
scientific value the exhibition of which 
must be certified by the Director of the 
¡United States Information Agency a£ 
being in the national interest. In order 
Ro be eligible for indemnification, the 
¡objects must be on exhibition in the 
RJnited States, or if outside this country 
preferably as part of an exchange of 
Exhibitions.,
|B. Regulatory Background
| The Federal Council is the agency 
Charged by Congress with the 
responsibility to administer the Arts and 
■Artifacts Indemnity Act. In practice, the 
indemnity Program is administered for 
■the Federal Council by the Museum

Program of the National Endowment for 
the Arts under the “Indemnities Under 
the Arts and Artifacts Indemnity Act” 
regulations (the “Regulations”), which 
are set forth at 45 CFR part 1160.

These Regulations have been 
promulgated, and amended from time to 
time, by the Federal Council pursuant to 
the express and implied rulemaking 
authorities granted by Congress to make 
and amend rules needed for the 
effective administration of the 
indemnity program. Among other 
things. Congress expressly granted the 
Federal Council the authorities to 
establish the terms and conditions of 
indemnity agreements; to set 
application procedures; and to establish 
claim adjustment procedures. 20 U.S.C. 
sections 971(a)(2), 973(a), 975(a).

For a number of years, the Federal 
Council has considered the desirability 
of amending the Regulations to permit 
the indemnification of U.S.-owned loans 
on exhibition in the United States in 
connection with certified international 
exhibitions. As currently drafted, the 
Regulations do not cover domestic 
objects on loan to an international 
exhibition in the United States. The 
Regulations provide, in pertinent part:

An indemnity agreement made under 
these regulations shall cover:

(1) Eligible items from outside the United 
States while on exhibition in the United 
States or

(2) Eligible items from the United States 
while on exhibition outside this country, 
preferably when they are part of an exchange 
of exhibitions. 45 CFR section 1160.1

On February 25,1993, during a 
lengthy discussion of the application of 
the National Gallery of Art for the 
indemnification of the exhibition “Great 
French Paintings from the Barnes 
Foundation: Impressionist, Post- 
Impressionist and Early Modem,” the 
Federal Council extensively considered 
the question of whether the eligibility 
criteria set forth in the Regulations were 
more narrowly drawn than required 
under the Act. On a preliminary basis, 
the Federal Council concluded that they 
were. While the Council approved the 
indemnification of the Barnes 
exhibition, a Certificate of Indemnity 
ultimately did not issue because of legal 
uncertainities related to the Council’s 
action under its current Regulations. To 
clarify eligibility issues for future 
actions, the Federal Council also voted 
to “move with dispatch to amend its 
regulations.”

On June 16,1993, the Federal Council 
reaffirmed its vote of February 25,1993 
to amend the Regulations to permit the 
coverage of domestic items in 
connection with international 
exhibitions in the United States.

Specifically, the Federal Council 
approved a motion to promulgate 
regulations revising 45 CFR part 1160.1 
(“Purpose and Scope”) by adding the 
following language immediately 
following section 1160.1(a)(2):

(3) eligible items from the United States 
while on exhibition in the United States if  
the exhibition includes other eligible items 
from outside the United States.

II. Statement of Views of the Federal 
Council

Since 1975, the Federal Council has 
approved indemnification for more than 
500 exhibitions which have been 
viewed by millions of Americans in 
towns, cities and college campuses 
across the nation. Indemnification has 
facilitated both major international 
exhibitions and shows of more limited 
scale. More than 175 American 
museums have participated in the 
program, saving the organizers of the 
exhibitions nearly $70 million in 
commercial premiums. To date, the 
costs to the Federal government have 
been limited to the administrative costs 
of the program and the payment of two 
loss or damage claims totalling 
$104,700.

The Federal Council believes that the 
proposed amendment to the Regulations 
will significantly enhance its ability to 
provide the American public with the 
benefits of a high quality program of 
international exhibitions while not 
significantly increasing the exposure of 
the Federal government to pay loss or 
damage claims nor significantly adding 
to the administrative burdens or costs of 
the program.

The Federal Council believes that 
widening the eligibility criteria under 
the Indemnity Program to include 
coverage of U.S.-owned objects in 
exhibitions that also include foreign- 
owned loans would provide an 
important benefit to U.S. cultural 
institutions and to the American public. 
Under the current guidelines, U.S.- 
owned loans may be indemnified only 
when exhibited abroad. The Federal 
Council believes that if an exhibition of 
eligible items from abroad meets the 
criteria of having educational, cultural, 
historical or scientific value, and is 
certified by the Director of the United 
States Information Agency as being in 
the national interest, the U.S.-owned 
loans to the exhibition also should be 
eligible for indemnification.

The Federal Council wishes to stress 
that the proposed amendment is not 
intended to bring about a major shift in 
the emphasis of the current policy or 
practice of the indemnity program. 
Under the proposed amended 
regulations, indemnity coverage would
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continue to be available primarily for 
the exhibition of items coming from 
outside the United States, It is 
anticipated that any U.S. loans to such 
international exhibitions would be a 
small but important component of the 
exhibition. Exhibitions consisting solely 
of domestic items would continue to be 
ineligible for indemnification. The 
Director of the United States 
Information Agency would continue to 
certify that the exhibition of items 
otherwise determined by the Council to 
be eligible for indemnification is in the 
national interest.

The Federal Council believes that the 
proposed modification would not 
significantly increase the exposure of 
the Federal government to claims for 

•loss or damage while providing 
important additional relief for U.S. 
borrowing institutions. This is because 
coverage during international transit, 
the time of greatest risk, would not be 
required for loans from U.S. lending 
institutions. Nor does the Federal 
Council anticipate a significant increase 
in either the number of applications to 
the program or the administrative 
burdens associated with applying or 
reviewing indemnification applications. 
Under current practice, applicants 
already are required to include 
information on domestic loans in their 
applications, and indemnity panels 
consider the educational, cultural, 
historical or scientific value of both the 
domestic and foreign items in 
determining whether to indemnify an 
exhibition.
List of Subjects in 45 CFR Part 1160

Indemnity payments.
For the Federal Council on the Arts and the 

Humanities.
Michael S. Shapiro,
Counsel to the Federal Council on the Arts 
and the Humanities.

Accordingly, for the reasons set out in 
the preamble, the Federal Council 
proposes to amend 45 CFR part 1160 as 
follows:

1. The authority citation for part 1160 
continues to read as follows:

Authority: 20 U.S.C. 971-977.

PART 1160—INDEMNITIES UNDER 
THE ARTS AND ARTIFACTS 
INDEMNITY ACT

§1160.1 [Amended]
2. Section 1160.1, is amended by 

revising paragraph (a) to read as follows:

§ 1160.1 Purpose and scope.
(a) This part sets forth the exhibition 

indemnity procedures of the Federal 
Council on the Arts and Humanities

under the Arts and Artifacts Indemnity 
Act (Pub. L. 94-158) as required by 
section 2(a)(2) of the Act. An indemnity 
agreement made finder the regulations 
in this part shall cover:

(1) Eligible items from outside the 
United States while on exhibition in the 
United States;

(2) Eligible items from the United 
States while on exhibition outside this 
country, preferably when they are part 
of an exchange of exhibitions; or

(3) Eligible items from the United 
States while on exhibition in the United 
States if the exhibition includes other 
eligible items from outside the United 
States.
* * * * *

[FR Doc. 94-8238  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 7536-01-P

INTERSTATE COMMERCE 
COMMISSION

49 CFR Parts 1312 and 1314 
[Ex Parte No. 444]

Electronic Filing of Tariffs
AGENCY: Interstate Commerce 
Commission (ICC).
ACTION: Notice of proposal to establish 
a negotiated rulemaking committee.

SUMMARY: The ICC is proposing to 
establish a committee under the 
Negotiated Rulemaking Act to develop 
rules for electronic tariff filing (ETF). 
The agency is inviting applications and 
nominations for the committee. The ICC 
has requested approval from the Office 
of Management and Budget (OMB) to 
establish the committee. Although no 
difficulty in obtaining approval is 
anticipated, no committee will be 
established until approval is obtained. 
DATES: Comments are due on May 6, 
1994.
ADDRESSES: Send comments (an original 
and 10 copies) referring to Ex Parte No. 
444 to: Interstate Commerce 
Commission, Office of the Secretary, 
Case Control Branch, Washington, DC 
20423.
FOR FURTHER INFORMATION CONTACT: 
James W. Greene (202) 927—5597 or 
Charles E. Langyher, III (202) 927-5160. 
TDD for hearing impaired: (202) 927- 
5721.
SUPPLEMENTARY INFORMATION: After 
considering the comments filed in 
response to our last notice in this 
proceeding, we have decided to proceed 
with the planning of a comprehensive 
ETF system (i.e., one that will support 
EDI and automated analyses).-We 
believe that determining the scope and

type of ETF system we should adopt can j 
best be achieved by initially specifying | 
a comprehensive system in the context : 
of an ongoing effort to identify the needs 
that an ETF system should serve and the ’ 
technologies (including EDI, tariff 
imaging, and others) needed to meet 
them. There is currently no common 
understanding of what constitutes ETF. 
As ETF design progresses, the choices 
among various benefit and cost packages 
will become clearer. This will help 
carriers and shippers to determine what 
type of ETF system to support.

We agree with virtually all of the 
commenters supporting ETF that 
extensive industry participation is 
needed to resolve the technical and 
policy issues involved in ETF. We 
believe the project can best move 
forward under procedures authorized by 
the Negotiated Rulemaking Act of 1990J 
The “Reg-Neg” Act establishes a 
framework by which Reg-Neg 
committees may resolve particular 
questions that would otherwise be 
resolved under traditional, formal 
rulemaking proceedings. If the 
committee reaches a consensus 2 on a 
proposed rule, it prepares a report to the 
agency containing the proposal.3 The 
agency typically then publishes the 
proposal in a fiotice of proposed 
rulemaking.

The Reg-Neg approach seems well- 
suited to the development of ETF. Many 
ETF issues will be highly technical and 
complex. A Negotiated Rulemaking 
Committee will allow a core of experts 
representing the affected interests to 
work together on the issues on a 
continuing basis until consensus is 
reached. Moreover, a Reg-Neg 
Committee will be flexible; it could, for 
example, choose to host one or more 
industry conferences to allow different 
groups to present proposals. An agency 
may establish a negotiated rulemaking 
committee if the head of the agency 
determines that the use of the procedure 
is in the public interest. Reg-Neg Act, 
section 583(a). In making this 
determination, the agency must 
consider whether:

(1) There is a need for the rule;
(2) There is a limited number of 

identifiable interests;

1 Public Law 101-461,
2 The Reg-Neg Act, section 582(2), defines 

“consensus” as “unanimous concurrence among 
the interests represented on a negotiated 
rulemaking committee . . .  unless such committee 
(A) agrees to define such term to mean a general but 
not unanimous concurrence; or (B) agrees upon 
another specified definition.”

a A committee not reaching consensus may still 
prepare a report outlining the areas in which 
consensus was reached. Reports may also contain 
any other material which thè committee deems 
appropriate.
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(3) These interests can be adequately 
represented by persons willing to 
negotiate in good faith to reach a 
consensus;

(4) There is a reasonable likelihood 
that the committee will reach consensus 
within a fixed period of time;

(5) The negotiated rulemaking 
procedure will not unreasonably delay 
the notice of proposed rulemaking;

(6) The agency has adequate resources 
and is willing to commit such resources 
to the process; and

(7) The agency is committed to use 
the result of the negotiation in 
formulating a proposed rule if at all 
possible. Id. For the reasons stated in 
the decision, we believe these criteria 
can be met for an ETF undertaking.
ETF Issues

As guidance to the Reg-Neg 
Committee, we will describe our current 

[ views on certain ETF issues and the 
[ characteristics of a comprehensive 
system. We will also instruct the 
committee, however, not to limit its 

[ consideration to this type of system. 
Rather, the Committee to identify the 
needs that an ETF system should serve,

[ should review whatever alternative 
[ technologies it believes may be 
i preferable, and recommend appropriate 
I rules to the Commission.

We will specifically direct the 
Committee’s attention to the electronic 

I tariff imaging system currently being 
[ developed by the Commission. The 
tariff imaging system provides for the 
retention of tariff page images on optical 
disks, rather than retaining the printed 
tariff pages themselves. .This system will 
provide much-improved security for 
tariff documents, will greatly reduce the 
space required to store them, and will 
offer easier access to tariff information. 
The imaging system can be enhanced to 

r provide for the electronic transmission 
of tariff pages to the Commission, which 

| will allow carriers to file their tariffs 
“electronically” and avoid the time and 

f expense of processing printed 
documents. Therefore, unless EDI and 
automated analysis capabilities are 
required for tariff data, the tariff imaging 
system (or some enhancement thereof) 
might offer a satisfactory and less 

i expensive solution.
Our views on specific issues are as 

[follows:

Bifurcation Into Separate Rail and 
Motor Carrier Sub-Dockets

We intend to begin with a unified 
proceeding, but to authorize the 
Committee to establish separate sub
groups (for example, for rail and non

rail) at a later date if necessary.4 Some 
standardization across modes (using 
American National Standards Institute 
■(ANSI) standards, for example) may be 
necessary to ensure that one EDI 
standard can accommodate all tariffs 
and that one ICC data base structure can 
handle all tariffs. Ultimately, however, 
some data coding standards (commodity 
codes, etc.) may differ for rail and motor 
carriers.
Carrier Sharing of the Commission’s 
Custodial Responsibility for Official 
Tariff Data

No commenter has described.a shared 
system which assures protection of 
official tariff data. Under these 
circumstances, we believe we must 
maintain custody of the data. The 
Commission will consider future shared 
custody arrangements that do 
adequately ensure data integrity.

Railroads’ proposal to have carriers 
act as custodian of official tariff data is 
the most complete of those described, 
but it does not contain enough 
information to permit an evaluation of 
the adequacy of data security. We have 
learned from the undercharge crisis that 
strict security measures will be required 
to ensure that carriers cannot make 
unauthorized changes to rates. 
Additionally, it’s difficult to tell 
whether the data in Railroads’ system is 
organized in ways that would facilitate 
its use by shippers. It appears that 
Railroads, in response to an inquiry, can 
supply their determination of “the 
applicable rate”; however, prior tariff 
disputes have shown us that the 
carrier’s determination is not always 
accurate. Shippers need access to the 
array of published rates so they can 
make their own determination of the * 
correct rate. It is not clear whether or 
how Railroads’ system would respond 
to such requests.
Whether ETF Should Be Voluntary or 
Mandatory

We reach no conclusion on this issue 
at this time.

We will request that the Reg-Neg 
Committee consider it and make a 
recommendation.
Other ETF System Design Issues

We anticipate that the 
recommendations from the Reg-Neg 
Committee will encompass ETF system 
design issues. Particularly in light of the 
lack of detail in the comments, we agree 
with commenters that further

4 Railroads indicate that they are prepared to 
move ahead immediately; however, they have had 
the ability to proceed on their own since the 
Commission lifted the stay on rail carrier ETF in 
November of 1989.

consultations are required before such 
decisions can be made.
Whether General Standards or Detailed 
Publishing Regulations Are More 
Appropriate for Printed Tariffs

We will retain the status quo (general 
standards for rail tariffs and detailed 
regulations for other tariffs) while ETF 
issues are being considered. The 
primary focus o f this proceeding is on 
ETF; very few commenters address the 
printed tariff issue; and we see no need 
to deal extensively with printed tariff 
issues at this time.

Characteristics of a Comprehensive ETF 
System

While we expect the Reg-Neg 
Committee to thoroughly consider 
design issues and recommend 
appropriate regulations to the 
Commission, we offer the following 
comments on what might be appropriate 
for a comprehensive ETF system (i.e., 
one that will support EDI and 
automated analyses):

1. Rates would be filed in a data base- 
oriented format with defined, computer 
readable codes designating origins, 
destinations, commodities, and other 
conditions of rate application (such as 
minimum weight, special packaging 
requirements, etc.).

2. Although data coding standards 
should be required in a comprehensive 
system, additional analysis is necessary 
to determine whether a common 
standard data coding structure should 
be required for all filers or whether 
different standard structures should be 
adopted for rail, motor and/or water 
carriers.

3. Although the publication of rules 
and accessorial charges in computer 
ratable formats is desirable, we do not 
believe we should require that they be 
published in this manner.

4. Only raw ETF data should be made 
available from the Commission.
Whether the Commission would 
develop software to automatically 
analyze rates would depend on whether 
the Commission needs such software for 
agency operations.

5. The system should utilize ANSI 
EDI standards. We note FMC’s 
contention that ANSI standards do not 
include all of the fields required for 
tariff filing purposes, and hope that the 
ANSI standards can be expanded to 
meet such requirements and enable us 
to avoid proprietary formats.

6. We ao not believe we should 
include a requirement that our ETF 
system be capable of determining the 
rates applicable to particular 
movements. This determination does 
not, however, eliminate the need for
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data standards and standardized EDI 
formats, since they will be required to 
enable shippers and carriers to 
automatically process ETF data.
Establishing the Reg-Neg Committee

We request the public to address in 
particular the interests that should be 
represented on the Committee (First 
notice). As described more fully below, 
we are also soliciting volunteers 5 to 
serve on the Committee. When OMB 
approves the Committee, we will 
publish another notice (Second notice) 
listing the interests that are likely to be 
significantly affected by a rule; the 
persons proposed to represent such 
interests and the persons or person 
proposed to represent the agency; and a 
proposed agenda and schedule for 
completing the work of the committee, 
including a target date for publication 
by the agency of a proposed rule for 
notice and comment. See Reg-Neg Act, 
section 584(a). ‘  The public will be asked

s Members of a committee are generally required 
to pay their own expenses of participating. Section 
588 of the Reg-Neg Act provides that the agency 
may pay for a member’s reasonable travel and per 
diem expense, expenses to obtain technical 
assistance, and a reasonable rate of compensation 
if the member certifies a lack of adequate resources 
to participate in the committee and if the agency 
determines that such member’s participation on the 
committee is necessary to assure an adequate 
representation of the member's interest. The 
Commission does not anticipate paying any 
expenses under this provision. The CooMmssion 
will, however, provide administrative support and 
appoint an employee to represent the agency on the 
Committee, and is investigating the hiring of a 
contractor to provide technical support.

6 The Reg-Neg Act, section 584(a), requires the 
notice to contain, in addition to the information 
listed above, an announcement that the agency 
intends to establish a negotiated rulemaking 
committee; a description of the subject and scope 
of the rule to be considered, and the issues to be

to comment, particularly on the 
composition of the Committee and 
whether all interests are represented, 
and will have another opportunity to 
volunteer to participate. We anticipate 
that the first meeting of the Committee 
will occur some time during the 
summer. .

As indicated above and in the Reg- 
Neg Act, a negotiated rulemaking 
committee must contain members 
representing all interests that will be 
affected by the rule. Membership is 
generally limited to 25, unless the 
agency déterminés that a greater number 
is necessary for the functioning of the 
committee or to achieve balanced 
membership. Reg-Neg Act, section 
585(b). A committee must include at 
least one person representing the 
agency. Id.

Persons may apply for, or nominate 
another person for, membership on the 
Committee by submitting an application 
or nomination containing the 
information required by the Reg-Neg 
Act, section 584(b). The required 
information is as follows:

(1) The name of the applicant or nominee 
and a description of the interests such parson 
shall represent;

(2) Evidence that the applicant or nominee 
is authorized to represent parties related to 
the interests the person proposes to 
represent; and

(3) A  written commitment that the 
applicant or nominee shall actively

participate in good faith in the development j 
of the rule under consideration.7

We expect that the Committee’s work 
will require knowledge of technical 
tariff and electronic data processing 
matters, and expect that those skills (as ; 
well as others) will be possessed by the 
persons who apply, or are nominated, | 
for the Committee.

Additional information concerning 
the ICCTs views on meeting the Reg-Neg 
Act section 583(a) criteria is contained 
in the Commission’s decision. To obtain 
a copy of the full decision, write to, call, 
or pick up in person from: Office o f the 
Secretary, room 2215, Interstate 
Commerce Commission, Washington, 
DC 20423. Telephone: (202) 927-742& 
(Assistance for the hearing-impaired is 
available through TDD services (202) 
927-5721.]
Environmental Statement

This action will not significantly 
affect either the quality of the human 
environment or the conservation of 
energy resources.

D ecided: March 21,1994.
By the Commission Chairman 

McDonald, Vice Chairman Phillips, 
Commissioners Simmons and Philbin. 
Vice Chairman Phillips and 
Commissioner Simmons commented 
with separate expressions.
Sidney L. Strickland, Jr.,
Secretary.
[FR Doc. 94-8221 Filed 4 -5 -9 4 ; 8:45am) 
BILLING CODE 7035-01-4*

considered; a description of the administrative 
support far the committee to be provided by the 
agency, including technical assistance; a 
solicitation for comments on the proposal to 
establish the committee; and an explanation of how 
a person may apply or nominate another person for 
membership on the committee.

7 Persons submitting applications or nominations | 
after publication of the next notice will also have j 
to state the reasons that the persons specified in - 
that notice do not adequately represent the interests j  
of the person submitting the application or 
nomination. See section 584(b)(4).
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

Program Changes Improving the 
Actuarial USDA. Soundness of the 
Federal Crop Insurance Program
AGENCY: Federal Crop Insurance 
Corporation.
ACTION: Notice.

SUMMARY: The Omnibus Budget 
Reconciliation Act of 1993 (OBRA) 
directed the Federal Crop Insurance 
Corporation (FCIC) to make program 
changes as necessary to improve 
actuarial soundness of the Federal crop 
insurance program and to achieve, by 
the fiscal year beginning October 1, 
1995, a projected overall loss ratio not 
to exceed 1.10 (110 percent) (section 
1501(a)). Section 1501(c)(2) further 
directed the Department to issue for 
public comment a comprehensive plan 
or “blueprint** that identifies, among 
other things:

• Steps FCIC intends to take to 
achieve a projected overall loss ratio of 
no greater than 1.10 on and after 
October 1,1995.

• Additional steps if further action is 
required, based upon actual program 
experience or unforeseen external 
circumstances.

• Modifications to be considered if 
initial actions to improve actuarial 
soundness work better than anticipated.

• Projections, assumptions, ana 
analyses which underlie the FCIC 
conclusions that the above actions will 
achieve the required loss ratio within 
the stated deadline while maintaining 
fairness and effective coverage to 
agricultural producers, and which 
thereby demonstrate FCIC’s compliance 
with the performance standard 
identified in section 1501(a).

The following notice outlines such a 
plan. Readers are requested to identify 
additional issues other than those

outlined herein that they believe are 
relevant and important in assisting FCIC 
in its actions to manage the program to 
achieve the target loss ratio. This notice 
encourages comment and participation 
from the affected public. Comments and 
inquiries should be sent to the address 
listed below. *
FOR FURTHER INFORMATION CONTACT:
Mari Dunleavy, Regulatory and 
Procedural Development Staff, Federal 
Crop Insurance Corporation, 
Washington, DC 20250, telephone (202) 
254-8314.
NOTICE: The Federal Crop Insurance 
Corporation’s “Blueprint for Financial 
Soundness” reads as follows:
Blueprint for Financial Soundness
Scope and Purpose

Actions identified herein result from 
internal analysis by FCIC and 
information previously provided to 
FCIC by numerous interested parties. 
These include the Commission for the 
Improvement of Crop Insurance (a 
Congressionally established work group 
in 1989 and 1990), various crop 
insurance industry organizations, 
members of Congress, agricultural 
producers, crop insurance agents and 
insurance companies, the General 
Accounting Office, and others. 
Information was not solicited 
specifically for this draft but was 
compiled from previous 
recommendations. Not all of the specific 
recommendations made by any or all of 
these groups are included herein. This 
document establishes initiatives to 
achieve the above actions.

Estimates of the financial impact of an 
action, based on available data and 
professional judgment, are provided 
whenever possible. Readers should 
recognize that these estimates are fluid 
due to the nature of the data and the 
ever-changing program. In particular, 
since FCIC does not have a single 
aggregate mathematical or statistical 
model that describes its programs, 
estimates of financial impact are based 
on partial analysis which considers the 
effect of one particular action in the 
absence of any other action or initiative. 
Also, the exact steps to be taken under 
this Blueprint depend in part upon the 
public comment and recommendations 
received before investing resources in 
detailed studies of potential impacts. 
Readers are encouraged to provide

information, rationale, and where 
possible, estimates of costs or potential 
savings.

In some cases the financial impact of 
an action may not be quantified. This 
does not mean the action is not 
important or that it cannot contribute to 
achievement of the goal. For example, 
enhanced management reporting 
systems do not produce a measurable 
financial impact. However, such 
systems can enhance FCIC’s ability to 
estimate the potential impacts of 
program changes and assure that 
ongoing management decisions 
recognize the impact of the decision on 
future actions.

This document is divided into four 
main sections, which describe:

(1) Crop insurance program to provide 
context and background;

(2) Actions FCIC proposes as part of 
this plan to achieve the target loss ratio;

(3) Additional actions that FCIC may 
take if those described in section II are 
not effective or that cannot be 
implemented due to unforeseen 
circumstances; and

(4) Changes FCIC will consider once 
the projected loss ratio achieves the 
targeted level of 1.1th
I. Background of the Crop Insurance 
Program
A. Overview o f Program O perations

Crop insurance is delivered primarily 
by commercial insurance companies 
that have entered into a cooperative 
financial arrangement [the Standard 
Reinsurance Agreement (SRA)] with 
FCIC. Under this arrangement, the 
company agrees to deliver an FCIC 
designed and priced product to eligible 
buyers. The company is responsible for 
all aspects of customer service, and 
guarantees payment of the insured 
person’s share of the premium to FCIC. 
In return, FCIC reimburses the company 
for administrative expenses and requires 
the company (on a state basis) to share 
in insurance experience whether 
favorable or unfavorable. FCIC also 
provides stop loss reinsurance that 
limits the maximum loss the company 
can sustain.

A small and decreasing portion of the 
total sales is managed directly by FCIC 
through sales and service contractors. 
These contractors agree to sell an FCIC 
designed and priced product and to 
perform certain servicing functions 
related to the sale (such as determining
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the average yields). FCIC reimburses the 
contractor for administrative expenses 
associated with selling and servicing the 
product; however, FCIC is directly 
responsible for premium collection, loss 
adjustment, and payment of losses.
These latter functions are the 
responsibility of the reinsured company 
under that delivery system. FCIC 
intends to eliminate direct sales after 
the 1994 crop year because this system 
now delivers less than 10 percent of the 
total business, and maintaining a 
nationwide capability for delivery at an 
acceptable cost is difficult.

Tim crop insurance plan for most 
crops indemnifies insured persons for 
losses in yield exceeding a 
predetermined threshold amount. To 
establish this threshold an average yield 
is determined based on the individual’s 
production history. The first portion of 
the loss (deductible of the insurance), 
equal to 25, 35, 50, or 65 percent of the 
average yield, must be sustained by the 
insured person. These are the choices of 
deductibles now offered by FCIC, and 
typically are described by the maximum 
loss in yield covered by the insurance;
e.g., 75 percent coverage, 65 percent, 
etc. The 50 and 75 percent coverage 
levels are required by the Act to be 
available to all persons. The level of 
coverage is chosen by the insured 
individual.

The insured person also must choose 
a prige at which the yield is valued for 
the purposes of computing the amount 
of premium and any applicable amount 
of loss; this variable is called the price 
election. FCIC must offer a price 
election thst is not less than the 
anticipated market price at time of 
harvest. This determination is made 
well before the possibility of loss is 
known during the crop year. Otherwise, 
insured persons would choose low price 
elections if no loss is sustained 
(minimizes premium payments) the 
highest possible price election if a loss 
occurs (maximizes indemnities).

FCIC establishes premium rates for 
the various coverage levels, yields, crop 
types and farming practices (e.g., 
irrigated) for each county. All planted 
acres of the crop are covered by the 
insurance policy unless for some reason 
the acreage is uninsurable. The 
premium owed by the insured person is 
determined by multiplying the average 
yield per acre by the coverage level, 
multiplied by the number of acres 
planted, the price election, and the 
premium rate. For example, if the 
average yield is 100 bushels per acre, 
the coverage level is 65 percent, planted 
acres are 50, the price election is $2.25, 
and the premium rate is 5.2 percent, the 
premium is equal to 100 x 0.65 x 50 x

$2.25 x 0.052, or $380.25. The potential 
indemnity in the event of a total loss is 
$7,312.50 (determined by multiplying 
the average yield, coverage level, 
planted acres, and price election).

A portion of the total premium is 
subsidized to encourage participation in 
the program. The subsidy is 30 percent 
of the total premium for coverage levels 
up to and including the 65 percent 
level. The subsidy for 75 percent level 
of coverage is equal to the dollar amount 
that would be paid at the 65 percent 
level of coverage. The premium subsidy 
for the above example would be 
$114.08; thus, the insured person would 
pay $266,17. The same $114.08 subsidy 
would be paid if the insured person 
chose the 75 percent coverage level.

In the event of a loss, the amount of 
production that was harvested, or that 
was determined should have been 
harvested, is measured by the insurer. 
An indemnity payment is made if the 
determined production is less than the 
total guarantee for the acreage (yield 
multiplied by coverage level and acres 
planted). For example, if  the insured 
person harvests 1,000 bushels from 25 
acres and does not harvest a potential 
yield of 10 bushels per acre from the 
remaining 25 acres, the total of the 
production to count is 1,250 bushels 
(1,000 bushels harvested phis 25 acres 
multiplied by 10 bushels). This is 
subtracted from the total bushel 
guarantee for the acreage (100 x 0.65 x 
50, or 3 ,250bushels), resulting in a loss 
of 2,000 bushels. The indemnity is equal 
to the number of lost bushels multiplied 
by the price election. For this example, 
the indemnity would be 2,000 bushels 
x $2.25, or $4,500.

Crop insurance does not guarantee 
revenue. As the above example 
illustrates, it provides an insurance 
indemnity only if  production is less 
than the established guarantee. No 
protection is provided if the market 
{»ice is less than the price election.
B. Legislative Background and Issues

Federal crop insurance was 
established as a pilot program in the 
1930’s. Prior to 1980, crop insurance 
was available only on major crops in 
maj’or producing areas. The coverage 
level often was limited to 60 percent or 
less of a long-term average yield for an 
area. Congress amended the Act in 1980 
to expand the scope and coverage of the 
program with the intent that it be the 
sole means of providing public disaster 
assistance to U.S. farmers. Participation 
in the program increased after the 1980 
amendments, but remains below levels 
deemed necessary to be regarded as the 
principal vehicle for disaster assistance. 
Insured acreage peaked at about 40-45

percent of the total acreage planted to 
insurable crops in 1988-89, but more 
commonly has been in the 30-35 
percent range. Losses also increased 
with the expansion of the program. The 
loss ratio has exceeded the break-even 
amount of 1.00 in every year since 1980., 
Cumulative losses for the years 1980- 
1992 were approximately $2.9 billion, 
with a cumulative loss ratio of about
1.45 for the 13 years.

Program participation is an issue 
influencing the Federal crop insurance ■ 
program. Full participation (i.e., 100 
percent of eligible acres insured) is the 1 
measure of program success that is 
accepted (at least implicitly) by some 
persons. This measure may not be the 
most appropriate. A rational decision to 
buy insurance of any kind must be 
based on the magnitude of the financial 
difficulties that accompany a loss. For ] 
example, buying collision coverage on a 
15-year old automobile makes little 
financial sense. Similarly, buying 
insurance on a crop that contributes 
only a small portion of the expected 
income of the insured person may not ;; 
make financial sense. Full participation 1 
in the crop insurance program may not ■ 
represent an efficient use of the 
taxpayer’s resources. However, 
participation must be high enough to 
minimize or eliminate perceived needs 
to legislate disaster assistance funded 
under dire emergency provisions of the ; 
Budget Enforcement A ct The level of 
participation in the crop insurance 
program that maximizes returns to the . 
public is not known, and is an area 
needing further definition.

Many losses paid in the 1980’s and 
early 1990’s were due to widespread 
disasters, the adverse financial effects of 
which Congress intended to mitigate 
under the A ct However, continuing loss 
ratios exceeding 100 percent enactment 
of disaster assistance in nearly every 
year since 1988, and lower than 
desirable participation indicate that the 
public policy goals of the program have 
not been fully realized. The Secretary of 
Agriculture has proposed a reform of the 
crop insurance program to:

• Achieve actuarial soundness.
• Increase participation to levels that 

render ad hoc disaster legislation.
• Eliminate incentives to enact ad hoc 

disaster assistance legislation.
The proposals contained in this 

Blueprint focus on these three areas that 
directly relate to the goal of achieving 
the targeted loss ratio. They are:

(1) Actuarial matters such as premium 
rates and yield guarantees,

(2) Underwriting matters such as 
terms and conditions of insurance 
policies, and
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(3) Management issues such as 
kompliance and risk-sharing 
arrangements with commercial insurers.
[I. Management Actions To Achieve a 
Loss Ratio- of 1.10
h. Develop M ore A ccurate Insurance 
Yields

The insurance yield may be the single 
most important factor in determining 
the success- os failure of the crop 
insurance program. A yield that is too 
high compared to the productive 
potential of the person or land will 
marease the number of years that a loss 
is paid. An excessively high yield also 
increases the amount paid when a loss 
occurs. A yield that is too Low will not 
effectively protect farmers from loss 
and, because it is regarded as 
insufficient, will not induce desired 
levels of participation.

From the 1985 through 1993- crop 
years, insured yields-were based on a 
program called the Actual Production 
History (APH) Plan. The goal of this 
program was to obtain IP  previous 
yields to establish the insured yield for 
[he next crop year. Proxy yields largely 
based on ASCS farm program payment 
yields or county averages were allowed 
whenever farmers would not or could 
Dot provide 10 years of history. Analysis 
by FCIC and others- determined the 
proxy yields were benefiting farmers 
whose yields tended tobe lower than 
Average and discouraging farmers whose 
yields tendedlo be above average. 
Consequently, a modified-APH program 
pat reduced the influence of the proxy 
yields was introduced beginning with 
pe 1994 crop year; thus, a “ladder” was 
ptroduced into the proxy yields. Only 
65 percent credit iis given to the proxy 
yield if no actual yields are repented, 80 
percent credit is given if one actual 
yield is repented, 90 percent i f  two 
ictual yields are repented, and 100 
percent if three actual yields are 
reported. The proxy yields are not used 
kfter four actual yields are available, 
the insured yield is a simple average of 
pe 4 years of actual and modified proxy 
fields for the first 4 years, and then 
¡after 4 years) is the simple average of 
pe actual yields reported. Acquiring 10- 
pars of production history remains the 
goal of the program. These revised 
procedures are the core of the initiatives 
to comply with the mandate of OBRA 93 
lo institute rules to demonstrate actual 
production histories.
I The revised rales are expected to 
Substantially reduce lasses of the 
federal crop insurance program.
Analysis performed by FCIC indicates 
pe new rules would reduce losses by 15 
percent for com, 22 percent for

soybeans, and 15 percent for wheat. 
These- analyses were based on 
simulations of loss histories using the 
rules for tire two computational 
methods—the previous APH and the 
proposed modified-APH plans. The 
analyses encompassed nine states each 
for corn and soybeans and three states 
for wheat. These states and crops 
represented nearly 60 percent of the 
total premiums earned in 1990. The 
results indicated that the modified-APH 
rules would reduce losses by a weighted 
average of 19 percent and are believed 
to be representative for most crops.

The actual loss ratio for the 1990 crop 
year was 1.23. If the modified-APH mies 
did reduce losses by an average of 19 
percent, the loss ratio would have been 
0.996. This would achieve significant 
compliance with the loss ratio target of 
1. 10.

Based on these results, FCIC 
implemented modified-APH for the 
1994 crop year by:

• Promulgating regulations for the 
program during calendar year 1994.

• Measuring the impact of the 
modifications upon net program losses 
by calculating msuredyields, 
premiums, and indemnities of 
policyholders under 1993 and 1994 
rules

• Where possible, determining 
whether the modified-APH rales had 
the intended effect of providing a more 
accurate offer for farmers who 
previously elected not to purchase crop 
insurance.

• Determining whether the average 
number of yields reported for prior 
years has changed under the modified- 
APH rules compared with APH rales for 
1990through 1993.

• Implementing a tracking system to 
assure that insurance experience 
remains associated with a person in 
future years (see item D below).

• Developing reporting processes to 
assure that the accuracy of yield 
determinations is continuously 
monitored and improved.

• Actions requiring analysis of the 
effects of the modified-APH rales upon 
the accuracy of insured yields cannot be 
completed until losses from the 1994 
crop year are processed. For wheat and 
other fell planted crops, such 
availability will occur by* about tire 
fourth calendar quarter o f1994. For 
spring planted crops, this does not 
occur until about tire middle of the first 
calendar quarter of 1995.

FCIC believes that these actions to 
implement modified-APH will reduce 
the average loss ratio over time by 10- 
15 percentage points (e.g., from an 
average of 1.40 for several years to 1.25 
to 1.30). This estimate is based on a

conservative expectation of tire actual 
results of the simulations described 
above.
B. C atastrophic Y ield Adjustm ent

FCIC recognizes that the average erf" a 
series of observations as short as 4 years 
is subject to significant variations due to 
abnormally large or small yields during 
that time. For example, if a major 
disaster year such as 1993 rs included 
in the 4 years, the procedure implicitly 
states that a similar year will occur once 
every 4 years. This is not likely. Thus, 
FCIC will examine certain adjustments 
to the modified-APH rales with a goal 
to assign more appropriate probabilities 
to the individual observations. These 
adjustments commonly are called 
catastrophic yield adjustments. 
However, just as the yields for 1 year 
may be abnormally low, they also may 
be abnormally high. Capping the 
abnormally high years may also be 
appropriate so that average yields are 
not excessively high due solely to a few 
observations.

FCIC will evaluate alternative 
methods to recognize catastrophic and 
unusually good crop years, and consider 
implementing appropriate adjustments 
to the modified-APH plan effective for 
the 1995 crop year.
C. Im plem ent Group Risk Plan

FCIC is implementing a program of 
insurance that is based on the average 
yield of an area, not upon individual 
yield coverage as is offered under the 
traditional APH program. The area 
coverage is called the Group Risk Plan 
(GRP) by FQC. GRP was introduced as 
a pilot program for the 1993 crop year 
for soybeans in 96 counties. It was 
expanded for the 1994 crop year to 
include seven additional crops 
encompassing, 1,872 county crop 
programs (one crop in one county) in 27 
states. Crops now included under GRP 
are barley (three states), com (17 states), 
cotton (seven states), forage (two states), 
grain sorghum (four states), peanuts 
(four states), soybeans (24 states), and 
wheat (eight states).

The GRP is intended to protect the 
insured! person against the financial 
consequences of a disaster that strikes 
all or nearly all formers in an area, ft sets 
an expected county yield for each year 
based on historical yields, adjusted for 
any trends. Whenever the actual county 
average yield for tire year is less than the 
expected county yield by a 
predetermined amount, an indemnity is 
paid. The principal differences of the 
GRP compared to traditional individual 
coverage area:

• Coverage is based on a trend 
projected yield, which probably will
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exceed the average yield of all farmers 
insured under individual yield coverage 
is there is a positive trend in yields for 
the area.

• Higher coverage levels (deductibles 
are as low as 10 percent) at affordable 
premium rates can be sold.

Thus, in the proper circumstances,
GRP will offer risk protection that may 
be better than the individual coverage, 
and may do so at a lower cost.

GRP has characteristics that make it 
unsuitable for managing the adverse 
financial consequences of crop loss in 
certain circumstances. A farmer’s yield 
each year must change in the same 
direction and by about the same amount 
as the county yield if it is to be fully 
effective coverage for the individual. For 
example, if the county's yield decreases 
by 25 percent from the expected yield 
for that year, the farmer’s yield also 
should decline by about 25 percent from 
the yield he or she would have 
expected. In financial market terms, the 
“beta” or the farmer’s yields and the 
county yields should be near 1.00.

Adequate data are a limitation to 
further significant expansion of GRP.
The concept as presently developed 
uses many years (30 or more) of county 
yields. These data are routinely 
available only for counties in which the 
crop has been grown in commercially 
significant quantities. Weather data and 
crop growth models may permit 
expansion into counties in which the 
historical yield data are not available, 
but research is needed to develop and 
test these approaches. Further, 
acceptance of GRP by bankers as 
collateral for loans is yet to be 
determined.

Significant expansion of GRP is not 
anticipated until its contributions to 
agricultural risk management can be 
measured. No estimates of savings can 
be attributed to GRP because customer 
acceptance is not known. Customer 
acceptance of the soybean GRP for the 
1993 crop year was limited.  ̂Fewer than 
500 policies (of ndarly 700,000 total for 
the crop insurance program) were sold. 
Even if the plan improves the actuarial 
soundness of crop insurance, the 
present volume of business is not 
sufficient to make any noticeable 
difference in program results.
D. Im plem ent Data B ase o f Taxpayer 
Identification Numbers

Amendments to the Federal Crop 
Insurance Act enacted in 1990 authorize 
FQC to collect and use social security 
numbers and employer identification 
numbers to administer its programs. 
These regulations were appropriately 
approved and were published in the 
Federal Register in late 1992. OBRA 93

further directed FQC to implement a 
database of these numbers for certain 
uses not later than the 1995 crop year.

FQC implemented the database 
described above in January 1994, 
effective for the 1994 crop year. This 
database is used to locate production 
history that is not reported by a person 
to assure that classifications assigned 
under the nonstandard classification 
system (NCS—see paragraph E below) 
are used for both the individual who 
accumulated the adverse history and 
any person having a significant 
beneficial interest in a crop produced by 
that person, and for other related 
purposes. In particular, further efforts 
will be made to accumulate information 
about persons involved in sales and 
servicing of crop insurance—agents, loss 
adjusters, and other insurance 
providers—so that their contributions to- 
achieving the target loss ratio can be 
measured.

Implementing this database will make 
both modified-APH and the NCS more 
effective by permitting FQC and 
reinsured companies to assure that all 
appropriate experience and premium 
rating factors are used. Incremental 
improvement in the loss ratio due to 
modified-APH and NCS is difficult to 
quantify. The database will enhance 
those programs as well as permit FQC 
to systematically measure the 
performance of insurance providers for 
the first time.

FQC will also use the social security 
numbers and employer identification 
numbers for the implementation of an 
Ineligible File Tracking System. This 
system will be used to restrict (through 
an automated environment) producers 
who have been declared ineligible to 
obtain benefits provided by the Federal 
crop insurance program. The FCIC 
expects to implement the Ineligible File 
Tracking System beginning with the 
1995 fiscal year.
E. Expand the N onstandard 
C lassification System (NCS)

FQC instituted the NCS for the 1990 
crop year because evidence indicated 
that a small percentage of insured 
persons had losses in nearly every year. 
The losses paid to these persons far 
exceeded paid premiums. For various 
reasons, the insured yields for these 
individuals exceeded their apparent 
capabilities, and the premium rates 
were not representative of the risks 
posed by these persons. NCS was 
intended to reduce the insurance 
guarantee and increase the premium 
rate for such individuals. Modified-APH 
eliminates the need to reduce insured 
yields because the insured yield will be 
based solely on actual yields when a

person is selected for NCS. However, ] 
NCS will continue to increase the 
premium rates as appropriate for those 
individuals who persistently have 
losses.

The Agriculture, Rural Development,! 
Food and Drug, and Related Agencies 1 
Appropriation Act for the 1994 fiscal i 
year prohibited FQC from using any i  
funds appropriated to insure crops in j 
certain counties unless an NCS program 
had been implemented in those 
counties. Counties were affected if the I 
loss ratio, after applying the 1993 
premium rates, was greater than 1.10 j 
more than 70 percent of the years that I 
the crop had been insured in that 
county. Approximately 2,100 county 1 
crop programs were affected by this | 
provision.

For the 1994 crop year, NCS has been 
extended to 11 crops encompassing over 
90 percent of the total value of 
insurance in force. Additionally, all of 
the county crop programs affected by i 
the Appropriations language have been 
included under the NCS. Over 25,000 
individuals (about 3.6 percent of all % 
active policies for the 1993 crop year) 1 
were included under this program. Not 
all of these persons had been insured i  
during the base period. NCS also 
extends to persons who participated in 
growing the crop in some way but who 
may not have been insured. These 
persons also are classified under NCS so 
that the acreage cannot simply be 
insured under a different name to avoid 
the NCS classification.

In 1993, FQC commissioned a study 
of the NCS to determine its 
effectiveness. A draft report of that 
study indicates that the NCS reduced ‘ 
the loss ratio by 5 to 10 points. This  ̂
report is undergoing final preparation as 
this Blueprint for Financial Soundness 
is finalized.

FCIC will expand the NCS program 
for the 1995 crop year. All eligible crops 
will be included, although greater 
flexibility in selections may be 
authorized whenever program factors 
that led to poor experience have been 
identified. NCS is not suited to certain 
insured crops (e.g., Texas citrus trees) * 
that are subject to infrequent losses of 
great severity. The additional savings; 
from NCS are likely to be small in terms 
of the total business because the crops 
that constitute the majority of premiums 
and losses already are included.
F. Institute Premium Rate Adjustments

Premium rates are essential to the ; 
success of the crop insurance program. 
Rates that are too low will not produce 
adequate income and will lead to 
persistent losses. High rates will, 
paradoxically, likely lead to the same
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■outcome. Excessive premium rates 
■discourage participation: by a broadly 
■based cross-section of the farming 
■community. Instead* persons who are 
■most likely to collect indemnities will 
[buy* and it is not likely tbat rates can 
[be increased as rapidly as. the relative 
|risk o f  the pool of insured persons 
increases*.
F FCIC has increased premium rates for 
[all crops in a systematic fashion 
[beginning with the 1991 crop year.
[Rates have increased as much as 70 
[percent for some crops in some counties 
■from the 1991 to the 1994 crop years* 
[Decreases of up to ZO percent have been 
[made for some crops in counties with 
[histories of low hisses. By an 
[amendment to the Act in 1990> Congress 
[limited general premium rate increases 
[to 20 percent annually..
[ The above statistics indicate the 
[amounts that FCIChas increased the 
[base premium rates. The average 
[premium rate actually earned (actual 
[premium paid divided by actual 
[liability! may not have increased by the 
I same magnitude for various reasons. 
[Most importantly, insured persons may 
[choose a lower coverage level when the 
pate increases* By doing so, they accept 
[a lesser degree of protection but also pay 
[a lower premium rate.
[ FCIC proposes to continue premium 
[rate increases as needed to help achieve 
[the required loss ratio. The rate 
[Increases made during 1991-1994 have 
[done much to enhance the actuarial 
[soundness of the program. However* the 
[premium rates for some craps and areas 
[of the country remain below the levels 
[needed to achieve the overall I.IQ loss 
patio target.
[ The impact of premium rate 
adjustments has been evaluated by 

[using data for the ZO years from 1973— 
[l992. The effectiveness of the 
[adjustments was measured by applying 
[the current 1993 premium rate levels to 
[the historical period from 1973 and all 
[subsequent years. The loss ratios were 
[recalculated by using the revised 
[premium amounts.
[ This method does not include any 
[change in sales that may occur due to 
[a higher or lower cost of insurance. Ft 
[assumes the 20-year base period is 
[adequate to measure actuarial 
|performance* an assumption that may 
[not be the most appropriate definition of 
[actuarial soundness. Events such as a 
11993 Midwestern flood may or may rmt 
[be appropriate to include in the 20-year 
[base period for a particular area o f the 
[country.
I In 1992* seven crops, (barley, com* 
[cotton* grain sorghum., oats, soybeans* 
pud wheat! constituted 75 pprrpnt of 
[total premiums. The loss ratio for 1980-

1992 for these seven crops was 1.45* 
identical to the loss ratio for all insured 
crops for this same period. Thus* 
changes in premium rates for these 
crops shouMbe representative of the 
changes that have heen made for all 
crops in recent years. The premium, rate 
changes, for the seven crops through the 
1994 crop year are estimated to have 
been adequate to reduce die 1980-1992 
loss ratio Scorn 1.45 to 1.08. This 
aggregate result meets the 1.10 standard 
required fey OBRA 93* hut only two of 
the seven crops individually meet this 
standard. Within each, of these crops* 
many parts of the country will meet the 
standard but others will not. Hence* 
additional rata changes in 1995 and 
later years are appropriate.

FCIC recognizes that premium rate 
increases are an important component 
of a viable crop insurance program* It is 
also recogn ized that increasing premium 
rates to the levels suggested by the most 
recent 29 year experience may not be 
good public policy. Extremely high 
premium rates will, preclude realization 
of the social benefits and public policy 
goals of the program because 
participation will be discouraged. If this 
happens* experience indicates that ad 
hoc disaster assistance will be enacted. 
Such assistance is less likely to satisfy 
social objectives with regard, to 
maintaining rural communities and. 
adequate supplies of food and fiber 
because it is  uncertain for. any particular 
year or region of the country. Thus, a 
catastrophic adjustment process may be 
needed to temper the influence of a year 
such as 1993. If the weather of 1993 
truly is  a 1 in  100 year event (or, as 
some have suggested* a 1 in 500. year 
event!* its influence should be tempered 
in terms of die premium rates charged 
to insured persons.

In addition to changing premium rates 
as needed* FCIC proposes to take a 
number of additional actions to enhance 
the accuracy and adequacy of its 
actuarial activities. These include:

• Develop computer software and 
other tools to enhance the quality of the 
data used to establish premium rates 
and perform actuarial analyses 
(“STATPLAN” database* due for 
completion in October 1994]*.

• Plans to contract with a ma]or 
actuarial consulting firm to review all 
aspects o f FCIC s actuarial methods.

• Enhance staff skills by additional 
training in,analytical methods for 
existing personnel amd more emphasis 
on recruitment of actuarial trainees 
(ongoing! for appropriate' functional 
units

• Continue to contract with external 
specialists such as the Economic 
Research Service, land grant

universities* the Cooperative Extension 
Service* and others (ongoing).

• Develop models to measure sources 
of change in premium volumes and 
track the effects of premium rate 
changes as isolated from changes 
induced by factors such as price 
elections* coverage level choices,, 
insured crops, and other factors that are 
not controllable by the rate-making 
function (development to begin 
immediately!
G. Im prove Underwriting o f Crop 
Insurance Contracts.

Underwriting begins by establishing 
the basic terms, and conditions of the 
coverage. These include defining 
conditions that result in a covered loss, 
measuring the amount of that loss* and 
defining die responsibilities of tbe 
insured and the insurer. Underwriting 
continues with proper classification of 
an insured risk. For example, planting 
crop B the year after crop A was grown 
on the same acreage may be riskier that 
if other crops were grown the previous 
year. Some land* such asv flood plains* 
is more prone to losses. Quality of 
management also is important. A farmer 
who is organized, plans, performs, 
preventive maintenance on equipm ent, 
and performs field operations in  a 
timely manner may minimize losses.

A comprehensive underwriting 
system requires effective risk 
management strategies and goals* 
standards* and documentation. 
Imtiativesto improve underwriting that 
began in the early 1990’s will be 
continued as part o f tbe strategy 
detailed in this Blueprint The following 
specific actions will be pursued:

• Fully automate the actuarial 
documents to facilitate more 
comprehensive underwriting at the 
point of sale and to verify the 
classification o f risk in an automated 
environment (completed by the 1996 
crop year!

• Develop standards and 
classification systems to assess mid 
classify individual risk, including 
completion of research intended to 
develop a “scaring model” for risk that 
is based on measurable attributes of a 
person or situation similar to a credit 
rating model (for implementation by 
crop year 1996 if  this model is feasible!

• Continue to rewrite crop insurance 
policies to better describe the insurance 
coverage and limitations and to reduce 
vulnerabilities to actuarial soundness 
that exist due to imprecise, unclear, or 
omitted terms and conditions (ongoing* 
with majpr crops scheduled for the 1995 
crop year).

• Encourage development of 
supplemental or alternative insurance
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coverages authorized by section 508(b) 
of the Act so that coverage may be 
improved with most of the risk 
remaining in the commercial sector.

Improved underwriting will improve 
program performance. However, 
meaningful measures to quantify 
possible benefits are not readily 
available. For this reason, FCIC cannot 
attribute a specific dollar amount to the 
benefits of improved actuarial systems 
and crop insurance policies.
H. Em phasize Program C om pliance

The FCIC Compliance function is 
designed to confirm that the Federal 
crop insurance program is operated and 
delivered as intended. Through internal 
reviews based on generally accepted 
auditing principles, it assures that 
program controls are in place against 
excess losses due to waste, fraud and 
abuse Compliance emphasis will focus 
on:
I. Program Delivery

Beginning in 1987, the Compliance 
staff conducted reviews of program 
delivery to assess compliance with 
regulations, policy, and procedure. That 
year, according to GAO and OIG audits, 
errors in claims payment represented an 
estimated 15 percent of all losses paid 
equaling $55 million of taxpayer dollars. 
Since that time, Compliance efforts have 
reduced these errors to approximately 5 
percent of indemnities but still need 
continued improvement. Losses due to 
claim payment errors are not included 
in underwriting calculations of risk, so 
this reduction in excess losses has a 
direct and immediate impact of 
lowering the program loss ratio without 
increasing program cost or premium 
rates.

To further reduce claims overpayment 
the Compliance Staff will review the 
entire operations of each delivery 
company in coordinated nationwide 
reviews. The review methodology was 
recently revised to reflect generally 
aceepted auditing principles and 
statistically projectable sampling 
techniques.

Beginning with the 1995 crop year, 
Compliance requirements will be 
expanded to define specific quality 
control and performance measurement 
processes for each delivery company. 
Policy service error rates will be 
monitored. The performance of each 
company will then be compared to an 
established national standard.
2. Program Performance 

Compliance reviews for several years 
have shown that a proportion of the 
excess losses are attributable to features 
in program construction that produce
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unintended results. The Compliance 
Staff will conduct program performance 
reviews that assess regulations, policies 
and procedures designed to prevent 
waste, fraud, and abuse and that thè 
program, policies, and procedures 
perform as intended.

As an example, in 1989 GAO claims 
that construction of policy language in 
the California Safflower program alone 
resulted in approximately $20 million 
in excess losses. It is not possible to 
determine how much of FCIC losses 
may be attributable to unintended 
features of program construction. 
However, recent program performance 
pilot reviews of the peanut program and 
regional irrigated practices resulted in 
an estimated 4 to 10 percent reduction 
in losses for those areas that may 
otherwise have gone undetected.

For the past several years Compliance 
has conducted ad hoc program reviews 
on topical issues. These reviews will be 
expanded to identify and target reviews 
for crop insurance programs with the 
greatest potential vulnerability.
3. Fraud Prevention 

The risk of fraud is particularly acute 
in the insurance industry. Estimates for 
property-casualty insurance indicate 
insurance fraud may represent as much 
as 15 percent of all losses paid. Recent 
efforts at crop insurance fraud detection 
and subsequent prosecution have been 
increasingly successful. However, after- 
the-fact controls on program abuse are 
not fully effective. Compliance will 
work with the delivery companies to 
focus on practical, cost efficient fraud 
prevention. Compliance operations, 
program performance, and complaint 
reviews will emphasize identifying 
systemic vulnerabilities and assessing 
program safeguards. Discrepancies 
noted in review findings will be 
evaluated to determine the underlying 
causes.

Emphasis also will be placed on 
measures to control program abuse that 
include strict contract enforcement and 
pro-active policy analyses that identifies 
potential abuse and targets additional 
claims review. These measures will be 
coupled with the aggressive 
implementation of civil sanctions, 
agent/loss adjuster debarment, and 
designating producer ineligibility in 
finding related to program abuse.
I. Assure that A dequate R isk is Borne by  
the Com m ercial Insurance Industry

Amendments to the Act in 1990 
directed FCIC to assure that adequate 
risk is borne by the commercial 
insurance companies reinsured by FCIC, 
consistent with their ability to bear risk 
and the availability of commercial
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reinsurance. For the 1992 reinsurance 
year (a 12 month period that began on 
July 1,1991 and ended on June 30, 
1992), FCIC substantially modified its 
Standard Reinsurance Agreement (SRA) j 
with the commercial insurers which 
participate in the program. Both the 
amount and the probability of losses on 
the part of the commercial insurers were 
increased in this agreement. Additional 
incremental changes in the amount of 
potential gains and losses were made for 
both the 1993 and 1994 SRA’s.

The GAO suggests in a report entitled 
Crop Insurance Program Has Not 
Fostered Significant Risk Sharing by 
Insurance Companies (GAO/RCED 92- 
25, January 13,1992) that the changes 
in the 1992 SRA are not significant 
enough in the area of risk bearing by the 
commercial insurance companies. Still, 
the 1992 SRA fundamentally changed 
the manner in which gains and losses 
are calculated, a subtle but effective 
measure to increase risk. The amount of 
potential loss increased, but the change 
in the formula increased the chances 
that the company would lose in years of 
poor experience. As a comparison, the 
commercial industry lost approximately 
$8 million in 1988 when the crop 
insurance program sustained a loss ratio 
of 2.45 primarily due to drought in the 
Midwest. If that experience is restated to 
the larger 1993 premium amounts, the 
loss still would have amounted to only 
about $10-$15 million. Results from the 
1993 crop year are not yet complete, but 
current estimates indicate that 
commercial insurers will sustain losses 
of $80—$85 million although the loss 
ratio will be less than in 1988. The 
difference is caused by the SRA 
changes.

Some will argue that industry-wide 
losses of $80—$85 million are not 
significant compared to overall program 
losses that may be near $900 million in
1993. Two factors bear on this issue:

(1) The ability of the insurance 
companies to earn reserves under the 
SRA, and

(2) The effect of losses upon an 
insurance company’s operations in 
future years.

The commercial industry can bear a 
greater share of the losses only if there 
is corresponding opportunity to achieve 
comparable earnings in favorable years. 
Over the long term, the industry must 
achieve a satisfactory rate of return on 
invested capital, or it would make 
economic sense for participants to 
invest in other endeavors. The SRA 
must allow adequate opportunity to 
earn this satisfactory rate of return. It 
also must permit accumulation of 
reserves to pay losses in years that 
disasters strike. Under the present SRA
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and the conditions of actuarial 
soundness of the program, there is no 
opportunity to accumulate the reserves 
needed to bear a large portion of a $900 
million loss.

Losses directly impact the capital 
structure of the companies. An 
insurance company leverages its capital 
(the term “surplus” is used by the 
industry) to support the volume of 
business that it writes. As a general rule, 
an insurance company is permitted by 
regulators to bear the risk associated 
with $2 to $3 of premium per $1 of 
surplus. The ratio of premiums to 
surplus may be lower for risky lines of 
insurance such as multiple peril crop 
[insurance. Thus, whenever an insurance 
[company loses a portion of its capital, 
its ability to accept premiums in future 
years is reduced by a greater amount, 
which in turn reduces its ability to earn 
profits and reserves. These factors must 
be considered when the ability of the 
industry to bear risk is evaluated, as is 
mandated by the Act. V

As appropriate, given the factors 
discussed above, FCIC will evaluate (1) 
the need to increase risk sharing with 
the commercial insurance industry as 
the program achieves greater actuarial 
soundness, (2) reducing cessions to the 
assigned risk fund by requiring the 
industry to share in losses for loss ratios 
that exceed 5.00, (3) changing the stop 
loss provisions of the SRA, and (4) 
recruiting additional commercial 
insurers to participate in the crop 
insurance business. These changes will 
be made incrementally beginning with 
the 1995 SRA that takes effect on July
1,1994.

■J. Improve Loss Adjustment
Any actuarial and underwriting 

system can be affected by errors in 
adjustment of losses. These errors 
include both overpayment and 
underpayment of claims. Underpayment 
would not seem to be a factor 
influencing actuarial soundness, but 
failure to pay a loss when due will 
cause insured persons to question the 
value of the insurance and potentially 
reduce participation. The insurance 
experience also will not accurately 
depict the nature of the risk insured, 
leading to inaccuracies in future 
premium rates.

Some problems in loss adjustment are 
directly related to deficiencies in 
underwriting. For example, if the crop 
insurance policy is not clear on a 
particular point, the loss adjuster may 
find it necessary to make a 
determination in favor of the insured 
person.

FCIC will undertake the following 
initiatives to assure high quality of loss

adjustment determinations so that 
results are fair to insured persons and 
taxpayers:

• Develop uniform loss adjustment 
standards that clearly specify the 
requirements for accurate 
determinations.

• Continue research to improve loss 
adjustment methods, such as yield 
appraisal methods and techniques for 
unharvested crops, and measurement 
techniques for stored production.

• Strengthen the quality adjustment 
provisions of crop insurance contracts 
and develop standards to prevent abuse 
of production determinations when 
quality losses are claimed.

The contributions of these factors to 
achieve the 1.10 target loss ratio will be 
measured by a reduction in improper 
amounts paid on claims and a reduced 
error rate. The potential impact of these 
actions is difficult to quantify since the 
initiatives to improve underwriting also 
affect this area. These actions are 
ongoing. Loss adjustment standards for 
major crops and changes to the quality 
adjustment provisions are targeted for 
the 1995 crop year.
K, M arketing Crop Insurance

FCIC marketing efforts for 1994 will 
be directed by a Strategic marketing plan 
based on information and data received 
from market research compiled across 
the country. The plan’s main objectives 
will be to inform members of the 
farming community about changes in 
the program and to educate farmers 
about risk management, emphasizing 
the value of crop insurance to farming 
operations.

FCIC will conduct a year-long media 
campaign targeted at publications and 
broadcast markets with an agricultural, 
audience.

Also, emphasis on outreach to 
minority farmers, traditionally under
represented in the program, will be 
coordinated through à Minority 
Outreach Marketing Plan that 
specifically identifies minority farmers 
in each of the 10 FCIC Regional Service 
Offices.
L. Expand Participation by Introducing 
New Products

Numerous ideas for products that will 
enhance the quality and acceptance of 
the crop insurance program have been 
suggested. These include cost of 
production coverage (several different 
concepts), dollar denominated coverage, 
revenue insurance, replacement cost 
insurance, and others. FCIC currently 
has contracts with th$ Economic 
Research Service to evaluate several 
alternatives in the context of public 
policy contributions, availability of data

to support the concepts, assessments of 
producer acceptance, and other factors. 
FCIC proposes to continue such 
research and seeks comments about 
additional concepts that may be 
appropriate. Implementation of a pilot 
test of the best alternatives will be 
pursued.
M. Im prove A ccuracy o f  Other Program  
V ariables

This section includes items that 
impact the program but are not easily 
categorized under a previous heading. 
These are:

• Unit division. A unit is a tract of 
land used to establish the amount of 
insurance and any indemnity. For 
example, the crop insurance policy 
defines a unit as all land in a county 
that is owned by the farmer or rented for 
cash and planted to the insured crop. 
This unit may be subdivided under 
certain conditions, including payment 
of additional premium. Generally, 
insured persons favor a program that 
gives them great flexibility and freedom 
for establishing a unit. Some research 
indicates that size of a unit may affect 
losses, i.e., a unit consisting of 10 acres 
may have a great loss (in relative terms) 
than a unit consisting of 100 acres. This 
research, if verified, suggests that a 
surcharge may be needed for small 
acreage units regardless of how these are 
formed (by dividing larger units or 
because this is all the land planted to 
the crop). FCIC will examine the 
research and determine if this surcharge 
is appropriate, both actuarially and as a 
public policy initiative. FCIC also will 
explore the potential to provide greater 
flexibility of unit determinations as a 
tool to enhance program acceptance by 
customers. The pricing needed to 
support greater flexibility must be 
determined before it can be 
implemented. Implementation of 
changes will be targeted for the 1996 
crop year.

• Program dates. Program dates 
include sales closing, acreage reporting, 
cancellation, and others. Several of 
these dates may directly affect the 
actuarial soundness of the program. For 
example, neither the farmer nor the 
insurer should be able to predict the 
potential for loss on the sales closing 
date. However, a study by one 
university indicates that farmers may 
achieve better than a 50-50 probability 
of predicting a loss with the current 
sales closing date of April 15 in the 
Midwest. Arguments in favor of having 
a sales closing date as late as possible 
generally focus on the need to maximize 
sales opportunities; i.e., that interest in 
purchasing crop insurance is greatest as 
planting time approaches. In a draft
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report, the GAO has encouraged FCIC to 
close sales earlier. FQC proposes to 
close sales for the 1995 crop year by 15— 
30 days earlier than the present dates. 
FCIC requests comments regarding other 
actions with regard to program dates 
that will facilitate achievement of the 
targeted 1.10 loss ratio.

• Staged guarantees. Staged 
guarantees reduce the amount of 
insurance when a crop is lost before 
harvest. For example, a fanner who 
abandons a crop within 30 days o f 
planting might be paid only 40 percent 
of the amount of insurance. The concept 
underlying staged guarantees is 
investment costs; the fanner’s 
investment is less than the total needed 
to produce and harvest the crop. Some 
believe this approach will reduce 
outlays for indemnities and help 
achieve actuarial soundness. However, 
in the long run its efforts could be to 
reduce premium rates from levels 
otherwise needed. The impact of staged 
guarantees upon customer acceptance of 
crop insurance may be the valid 
measure of this concept. FCIC 
specifically requests comments on this 
feature and assessments of its potential 
contribution to achieving the targeted
1.10 loss ratio.

• De minimis yields. This term 
denotes a yield below which any 
production is disregarded for the 
purpose of determining the amount of 
indemnity. The concept is advanced by 
interested parties as an equity issue— 
that it costs the farmer more to harvest 
the crop than it is worth in the market.
If allowed by the program, indemnities 
will increase compared to the present 
provisions of the crop policies, which, 
in turn, requires higher premium rates 
to achieve the goal. Readers are 
encouraged to comment on the 
desirability of increasing premium rates 
by an amount needed to permit this 
feature to be included in crop insurance 
policies.

• Suspension and, debarment. 
Inappropriate determinations and poor 
administration of the crop insurance 
program is alleged about agents, loss 
adjusters, and others who are involved 
with delivery of crop insurance. The 
SSN/EIN database is intended to help 
FCIC monitor the conduct of these 
persons. However, monitoring in and of 
itself is insufficient if there are no 
penalties for violations of program rules. 
FCIC proposes to develop clear and 
concise suspension and debarment 
procedures for agents, loss adjusters, 
reinsured companies and others who 
fail to observe the highest standards of 
performance in program delivery and 
administration.

• Price Elections. The GAO 
recommended in a 1991 report that for 
the major crops, FQC set its price 
elections equal to the forecasts issued by 
the Wprld Agricultural Outlook Board 
in its semi-annual estimates. These 
estimates correspond to the cycle used 
to prepare the annual budget of the 
United States Government. These 
estimates’are available only twice each 
year. Based on a sampling of a few 
years, GAO stated that overall losses 
would be reduced if this 
recommendation were adopted. FQC is 
committed to offering a price election 
that complies hilly with the 
requirements of the law. In addition, the 
offer must be meaningful to farmers. 
FQC requests comments regarding this 
recommendation and assessments by 
readers of its likelihood of contributing 
to reduced loss ratios and improved 
participation.

Readers are requested to identify 
additional issues that they believe are 
relevant and important to assist FQC in 
its actions to manage the program to 
achieve the target loss ratio while 
maintaining or increasing participation 
levels.
III. Management Actions If Section U 
Are Not Successful

The actions identified in Section II of 
this document represent a continuation 
of current management initiatives that 
have been and continue to be important 
for the effective administration of a 
public program. FQC believes that 
successful completion of these actions 
will meet the objective of achieving 
actuarial soundness as required by 
OBRA 93. Several years must elapse 
before it will be possible to observe 
FQC’s achievement of the objective. In 
the interim, attainment must be 
measured by realistic models of risk that 
adequately represent the crop insurance 
program. Flexibility in managing the 
program to attain the objective while 
simultaneously achieving other 
important policy objectives must be 
stressed.

Few options that do not adversely 
affect participation in a material manner 
are available in the event the actions 
described in this blueprint are 
determined to be inadequate. One 
option is to focus better on defining the 
risk that is included in the premium 
rates charged to current insureds. 
Extreme crop disasters (such as the 1993 
flooding and cold, wet growing season) 
tend to be widespread and occur 
infrequently. Crop insurance is not 
actuarially sound in a commercial sense 
because the private sector cannot 
manage the magnitude of these risks or 
arrange the financing over the long

periods of time needed to accumulate 
reserves for a major disaster. This 
characteristic of crop disasters argues i 
that actuarial soundness perhaps shoul 
be measured on a basis that separates | 
normally expected conditions from the 
extreme disasters. This would serve to 
more precisely define the risk included 
in the premium rates for current 
insureds, and the risk that should be i 
amortized over longer time periods.

If the above is not acceptable, anothe 
action would be to limit the liability of 
crop insurance to specific areas and 
crops. This limitation could take the 
form of complete withdrawal of 
insurance in some cases, or limitations 
on the volume of business that would fa 
accepted in a year for a crop or area. 
Commercial insurers use this process ti 
manage their exposure to avoid 
concentrations geographically or by 
product line. Crop insurance m ay need 
the same management of its exposures 
rather than accepting any and all risk 
whenever farmers decide to enter and 1 
exit the program. This extreme action 
would indicate that the program was ] 
unable to completely fulfill its social 
and public policy responsibilities, and 
must be regarded as an initiative of last 
resort.

IV. Management Actions If  Actions in 
Section II Are More Successful Than j 
Needed

The greatest impediment to increased 
program participation will be high 
premium rates that might result from 
the actions defined in this plan. 
Moderation of premium rate increases . 
will be a priority if more stringent 
program administration reduces the loss 
ratio below the target. If this occurs, 
experience should be examined to 
identify losses paid that no longer 
should be expected. Once the impact of 
those losses is eliminated from the 
experience, some improvement in 
premium rates would be anticipated. 
FQC believes that the remaining 
management actions that have improves 
administration of the program or that 
have better defined the coverage 
provided to U.S. agriculture should not 
be relaxed because these generally 
represent good administration of public 
policy.

Done in  Washington, DC on A p ril 1, 1994. 
Kenneth D. Ackerman,
M anager, F ederal Crop Insurance 
Corporation.
[FR Dbc. 94-8244 Filed 4-5-94; 8:45 ami
BILUNG CODE 3410-08-M
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ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD

Americans With Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities

AGENCY: Architectural and 
Transportation Barriers Compliance 
Board,
ACTION: Notice o f  intent to establish 
advisory committee.

SUMMARY: The Architectural and 
Transportation Barriers Compliance 
Board (Access Board) announces its 
intent to establish an advisory 
committee to review the Americans 
with Disabilities Act Accessibility 
Guidelines (ADAAG) for buildings and 
facilities and requests applications from 
interested organizations for members to 
serve on the committee. The committee 
will make recommendations to the 
Access Board for updating ADAAG to 
ensure that the guidelines remain 
consistent with technological 
developments and changes in national 
standards and model codes, and meet 
the needs of individuals with 
disabilities.
DATES: Applications should be received 
by June 6,1994.
ADDRESSES: Applications should be sent 
to the Office of Technical and 
Information Services, Architectural and 
Transportation Barriers Compliance 
Board, 1331 F Street, NW., suite 1000, 
Washington, DC 20004-1111. Fax 
number (202) 272-5447.
FOR FURTHER INFORMATION CONTACT: 
Marsha Mazz, Office of Technical and 
Information Services, Architectural and 
Transportation Barriers Compliance 
Board, 1331 F Street, NW., suite 1000, 
Washington, DC 20004-1111.
Telephone number (202) 272-5434 
extension 21 (Voice); (202) 272-5449 
(TTY). This document is available in 
alternate formats (cassette tape, braille, 
large print, or computer disc) upon 
request.
SUPPLEMENTARY INFORMATION: The 
Architectural and Transportation 
Barriers Compliance Board (Access 
Board) is responsible for developing 
guidelines unde/ the Americans with 
Disabilities Act of 1990 to ensure that 
newly constructed and altered buildings 
and facilities covered by the law are 
readily accessible to and usable by 
individuals with disabilities. * The

1 The Access Board is an independent Federal 
agency established by section 502 of the 
Rehabilitation Act of 1973, as amended, whose 
primary mission is to promote accessibility for 
individuals with disabilities. The Access Board

Access Board published its accessibility 
guidelines for the Americans with 
Disabilities Act in July 1991. 36 CFR 
part 1191, Appendix A. These 
guidelines, known as the Americans 
with Disabilities Act Accessibility 
Guidelines (ADAAG), have been 
adopted by the Department of Justice 
and the Department of Transportation as 
the accessibility standards for newly 
constructed and altered places of public 
accommodation, commercial facilities, 
and transportation facilities covered by 
the Americans with Disabilities Act.2 28 
CFR part 36, Appendix A; 49 CFR part 
37, Appendix A.

When it initially published ADAAG, 
the Access Board announced that it 
would periodically review and update 
the guidelines to ensure that they 
remain consistent with technological 
developments and changes in national 
standards and model codes, and meet 
the needs of individuals with 
disabilities. 56 FR 35410 (July 26,1991). 
The Access Board also stated that it 
would work cooperatively with national 
standards and model code organizations 
to achieve a single standard over time 
that meets the requirements of the 
Americans with Disabilities Act and 
that can be adopted as an accessibility 
code by State and local governments 
throughout the country. Id.

The Access Board will begin the 
process of reviewing and updating 
ADAAG this fiscal year by establishing 
an ADAAG Review Advisory Committee 
(Committee). The establishment of the 
Committee would be in the public 
interest and would support the agency 
in performing its duties and

consists of 25 members. Thirteen are appointed by 
the President from among the public, a majority of 
who are required to be individuals with disabilities. 
The other twelve are heads of the following Federal 
agencies or their designees whose positions are 
Executive Level IV or above: The Departments of 
Health and Human Services, Education, 
Transportation, Housing and Urban Development, 
Labor, Interior, Defense, Justice, Veterans Affairs, 
and Commerce; General Services Administration; 
and United States Postal Services.

2 The Access Board has initiated rulemaking to 
add new sections to ADAAG for certain State and 
local government facilities covered by the 
Americans with Disabilities Act. 57 FR 60612 
(December 21,1992). Under Department of Justice 
regulations. State and local governments presently 
have the option of using ADAAG or an earlier 
accessibility standard, the Uniform Federal 
Accessibility Standards (UFAS), when constructing 
or altering buildings and facilities. 28 CFR 
35.151(c). The Department of Justice is expected to 
amend the regulations in the near future to 
eliminate this option. The Access Board is also 
working with other Federal agencies to use ADAAG 
as the basis for the accessibility standard for 
federally financed facilities covered by the 
Architectural Barriers Act. Eventually, it is 
anticipated that there will be a single accessibility 
standard for all public and private buildings and 
facilities covered by the Americans with Disabilities 
Act and the Architectural Barriers Act.

responsibilities under the Americans 
with Disabilities Act. The Committee 
will review ADAAG in its entirety and 
make recommendations to the Access 
Board on:

• Improving the format and usability of 
ADAAG;

• Reconciling editorial and substantive 
differences between ADAAG and national 
standards and model codes, including the 
CABO/ANSI A117.1—1992 American 
National Standard for Accessible and Usable 
Buildings and Facilities*

• Updating ADAAG to reflect 
technological developments and to meet the 
needs of individuals with disabilities; and

• Coordinating future revisions to ADAAG 
with national standards and model codes 
organizations.

The Committee will be expected to 
present a report with its 
recommendations to the Access Board 
within one year of the Committee’s first 
meeting.

The Access Board requests 
applications from organizations 
representing the following interests for 
membership on the Committee:

• Architects and design professionals;
• Building owners and operators;
• Individuals with disabilities;
• Model code groups;
• State and local building and accessibility 

code officials; and
• Other persons affected by accessibility 

standards.

The number of Committee members will 
be limited to effectively accomplish the 
Committee’s work and will be balanced 
in terms of interests represented.

Applications should be sent to the 
Access Board at the address listed at the 
beginning of this notice. The application 
should include a statement of the 
organization’s interests and the name, 
title, address and telephone number of 
the person who would represent the 
organization on the Committee. The 
application should also describe of the 
person’s qualifications, including any 
experience the person has had with 
developing or applying national 
standards, model codes, or State and 
local codes. Committee members will 
not be compensated for their service.
The Access Board may pay travel 
expenses for a limited number of 
persons who would otherwise be unable 
to participate on the Committee. 
Committee members will serve as 
representatives of their organizations, 
not as individuals. They will not be 
considered special government 
employees and will not be required to 
file confidential financial disclosure 
reports.

After the applications have been 
reviewed, the Access Board will publish 
a notice in the Federal Register
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announcing the appointment of 
Committee members and the first 
meeting of the Committee. The 
Committee will operate in accordance 
with the Federal Advisory Committee 
Act, 5 U.S.C. app 2. The Office of 
Management and Budget has approved 
the Committee in accordance with 
Executive Order 12838. Committee 
meetings will be held in Washington, 
DC. Each meeting will be open to the 
public. A notice of each meeting will be 
published in the Federal Register at 
least fifteen days in advance of the 
meeting. Records will be kept of each 
meeting and made available for public 
inspection.

Although the Committee will be 
limited in size, there will be an 
opportunity for the public to present 
written information to the Committee 
and to comment at Committee meetings. 
Persons and organizations who are 
interested in particular sections of 
ADAAG, are encouraged to inform the 
Access Board of their interests. The 
Access Board will notify persons and 
organizations who indicate interest in 
particular sections of ADAAG when 
Committee meetings are scheduled to 
discuss those sections.

Authorized by vote of the Access 
Board on November 10,1993.
Judith E. Heumann,
Chairm an, U.S. A rchitectural and  
Transportation Barriers C om pliance Board. 
IFR Doc. 94-8230 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 8150-01-P

DEPARTMENT OF COMMERCE

Agency Form Under Review by the 
Office of Management and Budget

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export 
Administration.

Title: National Security Assessment of 
the Cartridge and Propellant Actuated 
Device Industry.

Agency Form Number: None.
OMB A pproval Number: None.
Type o f Request: New Collection.
Burden: 400 hours.
Number o f R espondents: 50.
Avg Hours Per R esponse: 8 hours.
N eeds and Uses: Information will be 

collected from 50 firms to assess the 
health and competitiveness of the 
Cartridge and Propellant Activated 
Device Industry. Recommendations will 
be made to maintain the viability of this 
critical industry.

A ffected  Public: Businesses or other 
for-profit institutions, small businesses 
or organizations.

Frequency: One time.
R espondent’s O bligation: Mandatory.
OMB Desk O fficer: Gary Waxman, 

(202) 395-7340.
Copies of the above information 

collection proposal can be obtained by 
calling or writing Edward Michals, DOC 
Forms Clearance Officer, (202) 482- 
3271, Department of Commerce, room- 
5327, 14th and Constitution Avenue, 
NW., Washington, DC 20230.

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Gary Waxman, OMB Desk Officer, room 
3208, New Executive Office Building, 
Washington, DC 20503.

Dated: March 31,1994.
Edward M ichals,
D epartm ental Form s C learance O fficer, O ffice 
o f M anagement and O rganization.
IFR Doc. 94-8251 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 3510-CW-F

International Trade Administration 
[A -357-804]

Silicon Metal From Argentina; 
Amendment to Final Results of 
Antidumping Administrative Review
SUMMARY: On December 14,1993, the 
Department of Commerce (the 
Department) published in the Federal 
Register the final results of 
administrative review of the 
antidumping duty order on silicon 
metal from Argentina. The results 
covered the period March 29,1991 
through August 31,1992. For one firm, 
Silarsa, we are amending these final 
results due to a clerical error.
EFFECTIVE DATE: April 6,1994.
FOR FURTHER INFORMATION CONTACT: 
Maureen McPhillips or John Kugelman 
at (202) 482-5253, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230.
SUPPLEMENTARY INFORMATION: 

Background
On December 14,1993, the 

Department of Commerce (the 
Department) published in the Federal 
Register (58 FR 65336) the final results 
of administrative review of the 
antidumping duty order on silicon 
metal from Argentina (57 FR 48779, 
September 26,1991). The review 
covered the period March 29,1991 
through August 31,1992.

Since Silarsa did not respond to the 
Department’s request for cost of 
production and constructed value 
information, for the final results we 
relied on best information available 
(BIA) for Silarsa. As BIA, we used the 
dumping margin petitioners had 
constructed by using the information on I 
the record of the review.

Subsequent to the publication of the 
final results, we received timely 
allegations of ministerial errors from 
Silarsa. Silarsa requested that we correct 
certain claimed errors in the calculation 
of Silarsa’s cost of manufacturing (COM) 
and constructed value (CV), which 
affected the final margin we assigned to 
Silarsa. Silarsa pointed out that, 
contrary to basic accounting principles, 
the Department had erroneously double- 
counted the cost of materials by adding 
“1992 WIP (work in process)’’ and 
“1992 Finished Goods” to Silarsa’s 
“1992 Purchases”.

In response, petitioners stated that 
Silarsa’s request was without 
foundation. Petitioners noted that the 
Department assigned Silarsa a BIA rate 
of 54.97% because Silarsa terminated its 
participation in the review only after the 
Department initiated a sales-below-cosf 
investigation based on petitioners’ 
allegations, Petitioners further asserted 
that the arguments raised by Silarsa in 
its clerical error allegation did not 
constitute the type of ministerial error 
discussed in 19 CFR 353.28(d), which 
covers ministerial errors of a clerical or 
arithmetic nature,

Petitioners contended that Silarsa 
argued its case in its rebuttal brief and 
in its December 23,1993, clerical error 
allegation. In petitioners’ view, this 
attempt by Silarsa to bring its post
decision reargument of its case under 
the guise of allowing for identification 
of ministerial errors is an abuse of that 
rule and should be rejected.

On March 2,1994, the Court of 
International Trade (CIT), in Silarsa S.A. 
v. United States (Court No. 94-01- 
00030), issued an order remanding the 
final results of the 1991-1992 
administrative review of the 
antidumping duty order on silicon 
metal from Argentina for the correction 
of ministerial errors. We agreed with 
Silarsa and the O T that certain 
inventory items were double-counted in 
petitioners’ calculation of Silarsa’s cost 
of materials. On March 17,1994, the 
Department submitted its 
redetermination on remand to the CIT. 
On March 24,1994, the CIT affirmed the 
Department’s redetermination on 
remand.
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Amendment to  the Final Results o f  
Review

As a result of our correction of this 
ministerial error, we have determined 
that the weighted-average margin for 
Silarsa for the period March 29,1991 
through August 31,1992 is 24.62 
percent.

Accordingly, the Department will 
determine, and the Customs Service will 
assess, antidumping duties on all 
appropriate entries. The Department 
will issue appraisement instructions 
directly to the Customs Service.

Furthermore, a cash deposit of 24.62 
percent will be effective for all 
shipments of the subject merchandise 
produced by Silarsa and entered or 
withdrawn from warehouse for 
consumption on or after the publication 
date of this notice. The cash deposit 
requirement for manufacturers/ 
exporters other than Silarsa specified in 
the final results of this administrative 
review remain unaffected by this 
amendment.

This notice is published pursuant to 
section 751(f) of the Tariff Act of 1930, . 
as amended, and § 353.23 of the 
Department’s regulations.

Dated: March 31 ,1994.
Susan G. Esserman,
Assistant Secretary fo r  Im port 
Administration.
[FR Doc. 94-8271 Filed 4 -1 5 -9 4 ; 8:45 ami
BILLING CODE S510-DS-M

| (A-351-824, A-30 7 -8 1 1 ]

; Postponement of Preliminary 
Antidumping Duty Determinations: 
Silicomanganese From Brazil and 
Venezuela

AGENCY: Import Administration, 
International Trade Administration, 
Commerce.
EFFECTIVE DATE: A p r il 6 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT: 
Michael Ready (Brazil) or Edward 
Easton (Venezuelà), Office of 
Antidumping Investigations, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone (202) 482-2613 or 482-1777, 
respectively.
Postponement

On December 2,1993, the Department 
°f Commerce (Department) initiated 
antidumping duty investigations of 
silicomanganese from Brazil and 
Venezuela. On March 25,1994, Elkem 
Metals Company and the Oil, Chemical 
& Atomic Workers Local 3-639 
(petitioners), requested that the

Department postpone its preliminary 
determinations until June 10,1994, in 
order to allow the Department to 
consider and act upon the sales-below- 
cost allegations submitted by 
petitioners, and to further evaluate the 
deficiencies in respondents’ 
questionnaire responses.

In accordance with section 
733(c)(1)(A) of the Tariff Act of 1930 
(the Act), as amended and 19 GFR 
353.15(c), we find no compelling 
reasons to deny petitioners’ request and 
are, accordingly, postponing the dates of 
these preliminary determinations until 
no later than June 10,1994.

This notice is published pursuant to 
section 733(c)(2) of the Act and 19 CFR 
353.15(d).

Dated: March 30 ,1994 .
Susan G . Esserman,
A ssistant.Secretary fo r  Im port 
Adm inistration.
[FR Doc. 94-8260  Filed 4 -5 -9 4 ; 8:45 ami 
BILUNG CODE 3510-DS-P

[A -5SS-832]

Preliminary Determination of Sales at 
Less Than Fair Value and 
Postponement of Final Determination: 
Antidumping Duty Investigation of 
Color Negative Photographic Paper 
and Chemical Components Thereof 
From Japan

AGENCY: Import Administration, 
International Trade Administration, 
Commerce.
EFFECTIVE DATE: A p r il 6 , 1994.
FOR FURTHER INFORMATION CONTACT: Bill 
Crow, Office of Antidumping 
Investigations, Import Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone (202) 
482-0116.
Preliminary Determination

We preliminarily determine that color 
negative photographic paper and 
chemical components thereof (CNPP) 
from Japan are being, or are likely to be, 
sold in the United States at less than fair 
value, as provided in section 733 of the 
Tariff Act of 1930, as amended (the Act). 
The estimated margins are shown in the 
“Suspension of Liquidation’’ section of 
this notice.
Case History

Since the initiation of this 
investigation on September 20,1993 (58 
FR 50331, September 27,1993), the 
following events have occurred.

On October 15,1993, the International 
Trade Commission (ITC) issued an

affirmative preliminary injury 
determination.

On November 15,1993, the 
Department presented an antidumping 
duty questionnaire for CNPP to Fuji 
Photo Film, Company, Ltd., hereinafter 
referred to as “Fuji” or “respondent” 
(see February 28,1994, memorandum to 
the file). Respondent submitted sales 
questionnaire responses in December 
1993 and January 1994. The Department 
issued supplemental sales 
questionnaires in February 1994. 
Respondent submitted the responses to 
these supplemental questionnaires in 
February and March 1994.

On December 14,1993, respondent 
submitted a statement in support of the 
Department postponing the preliminary 
determination in this investigation. On 
December 23,1993, petitioner requested 
that the Department postpone the 
preliminary determination until March
29.1994, pursuant to 19 CFR 353.15(c) 
(1993). The Department granted this 
request on January 6,1994 (59 FR 1927, 
January 13,1994).

On March 2,1994, petitioner 
submitted an allegation that critical 
circumstances exist with respect to 
imports of CNPP from Japan. On March
4.1994, the Department sent respondent 
a critical circumstances questionnaire. 
Respondent submitted responses to the 
Department’s critical circumstances 
questionnaire on March 18,1994.

On March 8,1994, in accordance with 
19 CFR 353.20(b), respondent requested 
that, in the event of an affirmative 
preliminary determination, the 
Department postpone the final 
determination.
Scope of Investigation

For purposes of this investigation, 
color negative photographic paper is all 
sensitized, unexposed silver-halide 
color negative photographic paper, 
whether in master rolls, smaller rolls or 
sheets. Chemical components include 
sensitized (whether chemically or 
spectrally) and unsensitized emulsions, 
couplers, and coupler dispersions used 
in making color negative photographic 
paper.

Unsensitized silver-halide emulsions 
consist of silver-halide microcrystals 
dispersed in a gelatin and water matrix 
after preparation and washing to remove 
soluble salts. Unsensitized emulsions 
are naturally sensitive to blue and 
ultraviolet light, but cannot efficiently 
convert light to form a color image 
without further processing. Sensitized 
emulsions have been treated to increase 
their sensitivity across the entire 
spectrum and/or treated by the addition 
of spectral sensitizing dyes to make the 
emulsions selectively sensitive to
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specific wavelengths of light. A coupler 
is a colorless, water-insoluble chemical 
capable of reacting with a silver-halide 
development product to form a dye. A 
coupler dispersion consists of a coupler 
dispersed in a water-gel solution, and 
may contain organic solvents, chemicals 
to stabilize the coupler and other 
substances.

Specifically excluded from this 
investigation are all paper and chemical 
products not used in the silver halide 
process which are used in other imaging 
technologies. Products outside the scope 
include toner and developer chemicals 
used in electrostatic or indirect imaging 
processes (e.g., xerography), products 
used in laser printing, and instant 
photography products.

Also excluded from the scope of the 
investigation is paper that is designed 
exclusively for use in graphic arts 
proofing equipment and does not 
exceed 160 microns in thickness, and 
emulsions classified under subheading
3707.10.0000 of the Harmonized Tariff 
Schedule of the United States (HTSUS) 
that are used in the manufacture of 
monochrome graphic arts film or paper 
that are not used in the production of 
color negative photographic paper.

The color negative photograpnic 
paper subject to this investigation is 
currently classifiable under HTSUS 
subheadings 3703.10.3030 and 
3703.20.3030. Emulsions are currently 
classifiable under HTSUS subheadings
3707.10.0000 and 3707.90.3000. 
Couplers and coupler dispersions are 
currently classifiable under HTSUS 
subheadings 3707.90.3000, 
3707.90.6000, 2933.19.3000, 
2933.90.2500 and 2934.90.2000. 
Although the HTSUS subheadings are 
provided for convenience and customs 
purposes, our written description of the 
scope of this investigation is dispositive.

To avoid suspension of liquidation of 
non-subject chemicals, those items 
entered under the HTSUS subheadiiigs 
listed above, which are not for use in 
the color negative photographic paper 
production process, must be 
accompanied by an importer’s 
declaration to the Customs Service to 
that effect.

In order to be excluded from the 
suspension of liquidation ordered in 
this notice, all sensitized (whether 
chemically or spectrally) and 
unsensitized emulsions, couplers, and 
coupler dispersions entered into the 
United States must be accompanied by 
an importer’s declaration to the Customs 
Service to the effect that they are not for 
use in the color negative photographic 
paper production process and will not 
be used in the color negative 
photographic paper production process.

On February 18,1994, petitioner and 
respondent submitted comments on 
whether the chemical components are 
in the same class or kind of 
merchandise as color negative 
photographic paper. Petitioner argues 
that the subject merchandise Constitutes 
one class or kind of merchandise, 
whereas respondent argues that the 
merchandise included in the scope of 
investigation constitutes two classes or 
kinds of merchandise. We determined 
that color negative photographic paper 
and the chemical components constitute 
one class or kind of merchandise (see 
March 24,1994, decision memorandum 
from Richard W. Moreland to Barbara R. 
Stafford). We based our determination 
on the criteria set forth in D iversified 
Products v. United States, 572 F. Supp. 
883 (1983) and Kyowa Gas Chem ical 
Industry Co., Ltd. v. United States, 582
F. Supp. 887 (1984).

Period of Investigation

The period of investigation (POI) is 
March 1,1993, through August 31,
1993.
Such dr Similar Comparisons

In this investigation, we have only 
examined sales of color negative 
photographic paper; we have not 
examined sales of chemical components 
because respondent did not make such 
sales during the POI (see October 22, 
1993, memorandum from James Maeder 
to David Binder). We have determined 
for purposes of the preliminary 
determination that the color negative 
photographic paper covered by this 
investigation comprise a single category 
of “such or similar” merchandise. 
Respondent reported products that are 
identical according to the Department’s 
matching criteria, but have minor cost 
differences based on the emulsions 
contained in each product. For purposes 
of the preliminary determination, we are 
treating these products as identical and 
are making no adjustments for 
differences in merchandise between the 
products as claimed by respondent in 
accordance with 19 CFR 353.57. This is 
because respondent failed to provide a 
narrative description for its adjustments 
for differences in merchandise that 
explains the exact nature, source, and 
size of each difference. We have 
instructed the respondent to submit a 
thorough description of its adjustments 
for differences in merchandise so that 
these adjustments can be considered for 
use in the final determination (see 
February 23,1994, decision 
memorandum from Richard W. 
Moreland, to Barbara R. Stafford).

Fair Value Comparisons
To determine whether sales of CNPP 

from Japan to the United States were 
made at less than fair value, we 
compared the United States price (USP) 
to the foreign market value (FMV), as 
specified in the “United States Price” 
and “Foreign Market Value” sections of 
this notice.
United States Price

We based USP on exporter’s sales 
price (ESP), in accordance with section 
772(c) of the Act, because the subject 
merchandise was sold to the first 
unrelated purchaser after importation | 
into the United States.

On March 22,1994, respondent 
submitted clarifications regarding its 
response to section C of the 
Department’s questionnaire regarding 
U.S. sales. Respondent requested that 
the Department consider backup 
calculations for reported ocean freight 1 
charges, and U.S. short-term interest 
rates. In this submission, Fuji also 
provided clarification concerning 
certain Fuji-Hunt (a U.S. entity related 
to Fuji) delivery expenses and certain 
Fuji-Hunt indirect selling expenses. " 
This submission was received too late to: 
be used for purposes of the preliminary 
determination; however, we will 
consider this submission in our final 
determination..

Based on information submitted by 
respondent, we reclassified a certain 
movement expense as revenue, and 
added it to the U.S. gross unit price. We 
added, where appropriate, freight 
revenue to the U.S. gross price, before | 
adjusting for freight costs.

We made deductions, where 
appropriate, for discounts and rebates, 
and the following movement charges: 
foreign brokerage, foreign inland freight, j 
ocean freight, marine insurance, U.S. 
brokerage and handling, U.S. broker’s j 
commission, U.S. duty, and several U.S.j 
inland freight charges including inland 
freight insurance. For certain inland 
freight charges applicable to sales made 
through Fuji-Hunt, as minor charge- 
specific best information available 
(BIA), the Department increased the 
reported charges to account for missing 
values. Additionally, we"deducted 
commissions and direct selling 
expenses which include advertising, 
credit expenses, and a combination of 
promotional expenses which constitute 
other direct selling expenses. We 
recalculated U.S. imputed credit using 
the reported dates of shipment and 
payment because the amounts reported 
by the respondent did not consistently j 
reflect the method described in the 
questionnaire response. We then
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adjusted the U.S. price for additional 
product preparation performed by 
certain parties after exportation. The 
preparation performed by certain parties 
was treated as a component of total 
packing costs which were deducted 
from USP.

We also deducted indirect selling 
expenses which include .those indirect 
selling expenses that Fuji-USA (Fuji’s 
principal related U.S. entity) incurred in 
its general sales activities, those indirect 
selling expenses that Fuji-Hunt incurred 
in its sales and marketing activities, 
foreign and U.S. pre-sale warehousing 
expenses, inventory carrying costs, 
premiums for product liability 
insurance, and indirect selling expenses 
incurred in Japan.

For purposes of the preliminary 
determination, we are accepting 
respondent’s treatment of Fuji-USA’s 
commissions paid to an unrelated party 
and Fuji-Hunt’s commissions as direct 
selling expenses and commissions paid 
to Fuji-USA’s employees as indirect 
selling expenses pending the receipt of 
additional information to be used for the 
final determination. We treated all 
advertising costs as direct selling 
expenses because respondent reported 
that all advertising is directed at their 
customers’ customers.

We made an adjustment to U.S. price 
for the consumption tax paid on the 
comparison sales in Japan. In Federal- 
Mogul Corporation and The Torrington 
Company v. United States, Slip Op. 93— 
194 (CUT, October 7,1993), the Court of 
International Trade (CIT) prohibited us 
from applying a purely tax-neutral 
margin calculation methodology. 
Accordingly, we made our tax 
methodology conform to the 
instructions of the CIT, and adjusted 
U.S. price for taxes by multiplying the 
home market tax rate by the price of the 
U.S. merchandise at the point in the 
chain of commerce ofthe U.S. 
merchandise that is analogous to the 
point in the home market chain of 
commerce at which the foreign 
government applies the home market 
consumption tax.

In this investigation, the tax levied on 
the subject merchandise in the home 
market is three percent We calculated 
the appropriate tax adjustment to be 
three percent of the price of the U.S. 
merchandise net of discounts reflected 
on the invoice at the time of sale 
(which, in this case, is the point in the 
chain of commerce of the U.S. 
merchandise that is analogous to the 
point in the home market chain of 
commerce at which the foreign 
government applies the home market 
consumption tax). We then added this 
amount to the U.S. price. We also

calculated the amount of the tax 
adjustment that was due solely to the 
inclusion of expensed in the original tax 
base that are later deducted from the 
price to calculate USP (i.e., three 
percent of the sum of any adjustments, 
expenses and charges that were 
deducted from the price of the U.S. 
merchandise). We deducted this amount 
after all other additions and deductions 
had been made. By making this 
additional tax adjustment, we avoid a 
distortion that would cause the creation 
of a dumping margin even when pre-tax 
dumping is zero.

The Department instructed 
respondent to report by April, 1,1994, 
a revised sales listing for sales of further 
manufactured merchandise. Since 
respondent will submit this sales 
information too late to be included in 
our preliminary analysis, and because 
respondent’s first submission was too 
deficient to use for purposes of this 
preliminary determination, we have not 
included further manufacturing sales in 
our analysis (see March 24,1994, 
decision memorandum from Richard W. 
Moreland to Barbara R. Stafford).
Foreign Market Value

We compared the volume of home 
market sales of subject merchandise to 
the volume of third country sales to 
determine whether there was a 
sufficient volume of sales in the home 
market to serve as a viable basis for 
calculating FMV. We found that the 
home market was viable for sales of 
CNPP.

The Department excluded from its 
analysis certain sales of control paper, 
hobby paper, crystal paper, and softech 
paper, because these sales were made 
outside of the ordinary course of trade 
due to the nature of the products and 
were made in insignificant quantities. 
We omitted error entries and inventory 
adjustment entries because these entries 
are not sales of CNPP, and because 
respondent did not directly tie these 
entries to the relevant sales in the CNPP 
database. Additionally, we dropped 
cancellation transactions from the sales 
database, as respondent has stated that 
it cannot identify the original 
transaction to which a specific 
cancellation entry applies. We also 
excluded certain low-priced sales of 
CNPP because, despite a specific request 
to do so, respondent did not adequately 
explain the nature of, or circumstances 
surrounding, these low-priced sales.

We used the Department’s current 
related party test, which considers 
differences in the level of trade, to 
determine whether sales to related 
customers were made on an arm’s- 
length basis. For purposes of the

preliminary determination, we 
considered a party as related to 
respondent whenever respondent had 
substantial ownership in, or contractual 
agreements constituting business 
control over, the party. See Appendix 13 
to the Final Determination of Sales at 
Less Than Fair Value: Certain Cold- 
Rolled Carbon Steel Flat Products from 
Argentina (58 FR 37077, July 9,1993) 
for more information on the 
Department’s related party test. We did 
not include in our analysis any sales to 
related customers that we determined 
were not at arm’s length.

We calculated FMV based on 
delivered prices, inclusive of packing. 
We made deductions for inland freight, 
rebates and discounts, and direct selling 
expenses, including promotional and 
advertising expenses, credit expenses, 
warranty and guaranty expenses, and 
interest for guarantee deposits, where 
applicable. For those rebate programs 
where respondent did not identify in 
the database which customer actually 
received the rebate, we made no 
adjustment. We disallowed any rebate 
not established before the filing of the 
petition. For one expense claimed as a 
rebate, we determined that the expense, 
although viewed as a direct selling 
expense for CNPP, was overstated 
through a misallocation of the costs; 
consequently we did not make any 
adjustment for this expense, but will 
consider doing so subsequent to 
verification and further explanation. 
With regard to one promotional program 
reported as a direct selling expense, we 
did not make an adjustment to FMV 
because respondent failed to report the 
expense properly.

We treatea all advertising costs as 
direct selling expenses because 
respondent reported that all advertising 
is directed at the customers* customers. 
We deducted home market packing 
costs and added U.S. packing costs in 
accordance with section 773(a)(1) of the 
Act. Where respondent’s reported total 
packing costs in Japan for certain 
transactions for certain packing forms 
omitted a particular packing processing 
charge, we added, as minor charge- 
specific BIA, the reported average 
charge.

We made the following deductions 
from FMV in accordance with 19 CFR 
353.56. We calculated home market 
credit expenses using the reported dates 
of shipment and payment Where no 
payment had been received we used the 
average credit period for home market 
sales.

We deducted from FMV the weighted- 
average home market indirect selling 
expenses, including inventory carrying 
costs, warehousing expenses, product
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liability premiums, technical service 
expenses, and two promotional minilalb 
programs, up to the amount of indirect 
selling expenses incurred on U.S. sales. 
We reclassified these two promotional 
programs as indirect selling expenses. 
While respondent had reported these as 
direct selling expenses, we have 
preliminarily determined that 
respondent has not directly tied them to 
specific sales of CNPP. We also 
reclassified technical expenses as 
indirect selling expenses because 
respondent’s documentation illustrates 
that these expenses relate to general 
long-term assistance, rather than 
customer- or sales-specific expenses. We 
offset commissions paid to unrelated 
parties in the United States by the 
amount of indirect selling expenses 
incurred in the home market by 
respondent, capped by the sum of U.S. 
commissions and indirect selling 
expenses incurred, both in Japan and 
the United States, for U.S. sales.

For purposes of the preliminary 
determination, we have treated all 
movement expenses as direct selling 
expenses. Therefore, in accordance with 
the decision in A d H oc Com m ittee o f  
AZ-NM-TX-FL Producers o f  Gray 
Portland Cem ent v. United States, Slip 
Op. 93-1239 (Fed. Cir., January 5,1994), 
we made a circumstance-of-sale 
adjustment for home market movement 
expenses. We recalculated indirect 
selling expenses incurred in the home 
market by reallocating certain rebates 
and promotional programs as indirect 
selling expenses rather than as charges 
or direct selling expenses, respectively, 
because we found that respondent 
misclassified these expenses. We 
classified product liability expenses as 
indirect selling expenses because 
respondent’s explanations demonstrate 
that its liability policy is general in 
nature and not tied to specific sales.

We included in FMV the amount of 
the consumption tax collected in the 
Japanese home market. We also 
calculated the amount of the tax that 
was due solely to the inclusion of 
expenses in the original tax base that are 
later deducted from home market price 
to calculate FMV (i.e., three percent of 
the sum of any adjustments, expenses, 
charges, and offsets that were deducted 
from the home market price). We 
deducted this amount from the FMV 
after all other additions and deductions 
were made. By making this additional 
tax adjustment, we avoid a distortion 
that would cause the creation of a 
dumping margin even when pre-tax 
dumping is zero. In addition, we 
calculated a re-adjustment of the 
amount of tax to take into account the 
amount of packing expenses added to

FMV (i.e., three percent of the packing 
expenses).

Currency Conversion

We made currency conversions based 
on the official exchange rates in effect 
on the dates of the U.S. sales as certified 
by the Federal Reserve Bank.

Verification

As provided in section 776(b) of the 
Act, we will verify the information used 
in making our final determination.

Critical Circumstances

On March 2,1994, petitioner alleged 
that “critical circumstances” exist with 
respect to imports of CNPP and 
chemical components thereof from 
Japan. We preliminarily find that 
critical circumstances do not exist with 
respect to imports of CNPP from Japan, 
in accordance with section 733(e)(1) of 
the Act. To determine whether or not 
there have been massive imports of 
CNPP (one of the criteria in a critical 
circumstances analysis) we compared 
the export volume for the six months 
subsequent to the filing of the petition 
to that for the six months prior to the 
filing of the petition. We found that 
exports of this merchandise from 
respondent during the period 
subsequent to receipt of the petition had 
decreased. Unless we find that imports 
of the subject merchandise were 
massive, we do not need to determine 
whether there is a history of dumping in. 
the United States or elsewhere or 
whether there is knowledge that the 
exporter was selling the merchandise at 
less than its fair value.
Suspension of Liquidation

In accordance with section 733(d)(1) 
of the Act, we are directing the Customs 
Service to suspend liquidation of all 
entries of CNPP from Japan, as defined 
in the “Scope of Investigation” section 
of this notice, that are entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register.

The Customs Service shall require a 
cash deposit or posting of a bond equal 
to the estimated preliminary dumping 
margin, as shown below. The 
suspension of liquidation will remain in 
effect until further notice.

Producer/m anufacturer/exporter Margin
p ercen tag e

Fuji Photo Film C o . Ltd..................
All O th e r s ..............................................

3 6 0 .9 5
3 6 0 .9 5

ITC Notification
In accordance with section 733(f) of 

the Act, we have notified the ITC of our 
determination.

If our final determination is 
affirmative, the ITC will determine 
whether these imports are materially 
injuring, or threaten material injury to, 
the U.S. industry before the later of 120 
days after the date of this preliminary 
determination or 45 days after our final 
determination.
Postponement of Final Determination

On March 8,1994, in accordance with 
19 CFR 353.20(b), the sole respondent 
requested that, in the event of an 
affirmative determination, the 
Department postpone the final 
determination. We find no compelling 
reason to deny the request. Accordingly, 
we are postponing the date of the final 
determination until not later than 135 
days after the date of publication of this 
notice.
Public Comment

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies may be submitted by 
any interested party to the Assistant 
Secretary for Import Administration no 
later than June 30,1994, and rebuttal 
briefs no later than July 8,1994. We 
request that parties in this case provide 
an executive summary of no more than 
2 pages in conjunction with case briefs 
on the major issues to be addressed. 
Further, briefs should contain a table of 
authorities. Citations to Commerce 
determinations and court decisions 
should include the page number where 
cited information appears. In preparing 
the briefs, please begin each issue on a 
separate page. In accordance with 19 
CFR 353.38(b), we will hold a public 
hearing, if requested, to give interested 
parties an opportunity to comment on 
arguments raised in case pr rebuttal 
briefs. Tentatively, the hearing will be 
held on July 15,1994, at 10 a.m. at the 
U.S. Department of Commerce, room 
3708,14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 
Parties should confirm the time, date, 
and place of the hearing 48 hours before 
the scheduled time.

Interested parties who wish to request 
a hearing must submit a written request 
to the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, room B-099, within ten 
days of the publication of this notice in 
the Federal Register. Requests should 
contain:

(1) The party’s name, address, 
telephone number;

(2) The number of participants; and
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(3) A list of the issues to be discussed. 
In accordance with 19 CFR 353.38(b), 
oral presentations will be limited to the 
issues raised in the briefs.

This determination is published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673b(f)) and 19 CFR 
353.15(a)(4).

Dated: March 29,1994.
Susan G. Esserman,
Assistant Secretary fo r  Im port 
Administration.
[FR Doc. 94-8262 Filed 4-5-94; 8:45 am]
BILLING CODE 3510-DS-P

[A-421-806]

Preliminary Determination of Sales at 
Less Than Fair Value and 
Postponement of Final Determination: 
Antidumping Duty Investigation of 
Color Negative Photographic Paper 
and Chemical Components Thereof 
From the Netherlands
AGENCY: Import Administration, 
International Trade Administration, 
Commerce.
EFFECTIVE DATE: April 6,1994.
FOR FURTHER INFORMATION CONTACT: John 
Beck, Office of Antidumping 
Investigations, Import Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone (202) 
482-3464.
Preliminary Determination

We preliminarily determine that color 
negative photographic paper and 
chemical components thereof (CNPP) 
from the Netherlands are being, or are 
likely to be, sold in the United States at 
less than fair value, as provided in 
section 733 of the Tariff Act of 1930, as 
amended (the Act). The estimated 
margin is shown in the “Suspension of 
Liquidation” section of this notice.
Case History

Since the initiation of this 
investigation on September 20,1993,
(58 FR 50331, September 27,1993), die 
following events have occurred.

On October 15,1993, the U.S. 
International Trade Commission (ITC) 
issued an affirmative preliminary 
determination.

On November 19,1993, the 
Department presented an antidumping 
duty questionnaire to Fuji Photo Film 
B.V. (respondent).

Respondent submitted its responses to 
the Department’s sales and cost 
questionnaires in December 1993 and 
January 1994. The Department issued 
deficiency sales and cost questionnaires 
in February 1994. Respondent

submitted its responses to these 
deficiency questionnaires in February 
and March 1994.

On December 14,1993, respondent 
submitted a statement in support of the 
Department postponing the preliminary 
determination in this investigation. On 
December 23,1993, Eastman Kodak 
Company (petitioner) requested that the 
Department postpone the preliminary 
determination until March 29,1994, 
pursuant to 19 CFR 353.15(c) (1993).
The Department granted this request on 
January 6,1994 (59 FR 1927, January 13, 
1994).

On March 2,1994, petitioner 
submitted an allegation that critical 
circumstances exist with respect to 
imports of CNPP from the Netherlands. 
On March 4,1994, the Department sent 
respondent a critical circumstances 
questionnaire. On March 18,1994, 
respondent submitted its response to the 
questionnaire.

On March 8,1994, respondent 
requested that, in accordance with 19 

-CFR 353.20(b), in the event of an 
affirmative preliminary determination, 
the Department postpone the final 
determination.
Scope of Investigation

For purposes of this investigation, 
color negative photographic paper is all 
sensitized, unexposed silver-halide 
color negative photographic paper, 
whether in master rolls, smaller rolls or 
sheets. Chemical components include 
sensitized (whether chemically or 
spectrally) and unsensitized emulsions, 
couplers, and coupler dispersions used 
in making color negative photographic 
paper.

Unsensitized silver-halide emulsions 
consist of silver-halide microcrystals 
dispersed in a gelatin and water matrix 
after preparation and washing to remove 
soluble salts. Unsensitized emulsions 
are naturally sensitive to blue and 
ultraviolet light, but cannot efficiently 
convert fight to form a color image 
without further processing. Sensitized 
emulsions have been treated to increase 
their sensitivity across the entire 
spectrum and/or treated by the addition 
of spectral sensitizing dyes to make the 
emulsions selectively sensitive to 
specific wavelengths of fight. A coupler 
is a colorless, water-insoluble chemical 
capable of reacting with a silver-halide 
development product to form a dye. A 
coupler dispersion consists of a coupler 
dispersed in a water-gel solution, and 
may contain organic solvents, chemicals 
to stabilize the coupler and other 
substances.

Specifically excluded from this 
investigation are all paper and chemical 
products not used in the silver halide

process which are used in other imaging 
technologies. Products outside the scope 
include toner and developer chemicals 
used in electrostatic or indirect imaging 
processes (e.g., xerography), products 
used in laser printing, and instant 
photography products.

Also excluded from the scope of the 
investigation are paper that is designed 
exclusively for use in graphic arts 
proofing equipment and does not 
exceed 160 microns in thickness, and 
emulsions classified under subheading
3707.10.0000 of the Harmonized Tariff 
Schedule of the United States (HTSUS) 
that are used in the manufacture of 
monochrome graphic arts film or paper 
that are not used in the production of 
color negative photographic paper.

The color negative photographic 
paper subject to this investigation is 
currently classifiable under HTSUS 
subheadings 3703.10.3030 and 
3703.20.3030. Emulsions are currently 
classifiable under HTSUS subheadings
3707.10.0000 and 3707.90.3000. 
Couplers and coupler dispersions are 
currently classifiable under HTSUS 
subheadings 3707.90.3000, 
3707.90.6000, 2933.19.3000, 
2933.90.2500 and 2934.90.2000. 
Although the HTSUS subheadings are 
provided for convenience and customs 
purposes, our written description of the 
scope of this investigation is dispositive.

To avoid suspension of liquidation of 
non-subject chemicals, those items 
entered under the HTSUS subheadings 
fisted above, which are not for use in 
the color negative photographic paper 
production process, must be 
accompanied by an importer’s 
declaration to the Customs Service to 
that effect.

In order to be excluded from the 
suspension of liquidation ordered in 
this notice, all sensitized (whether 
chemically or spectrally) and 
unsensitized emulsions, couplers, and 
coupler dispersions entered into the 
United States must be accompanied by 
an importer’s declaration to the Customs 
Service to the effect that they are not for 
use in the color negative photographic 
paper production process and will not 
be used in the color negative 
photographic paper production process.

On February 18,1994, petitioner and 
respondent submitted comments on 
whether the chemical components are 
in the same class or kind of 
merchandise as color negative 
photographic paper. Petitioner argues 
that the subject merchandise constitutes 
one class or kind of merchandise, 
whereas respondent argues that the 
merchandise included in the scope of 
investigatibn constitutes two classes or 
kinds of merchandise. We determined
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that color negative photographic paper 
and the chemical components constitute 
one class or kind of merchandise (see 
March 24,1994, decision memorandum 
from Richard W. Moreland to Barbara R. 
Stafford). We based our determination 
on the criteria set forth in D iversified 
Products v. United States, 572 F. Supp. . 
883 (1983) and Kyowa Gas Chem ical 
Industry Co., Ltd. v. United States, 582 
F. Supp. 887 (1984).
Period of Investigation (POI)

We initiated this investigation using a 
six-month POI from March 1,-1993, 
through August 31,1993. On October
13,1993, petitioner requested that the 
Department expand the POI. We 
expanded the POI in order to capture 
U.S. shipments made pursuant to an 
October 1,1991, contract with the 
single-largest unrelated purchaser (see 
December 30,1993, decision 
memorandum from Richard W. 
Moreland to Barbara R. Stafford). We 
instructed respondent to submit foreign 
sales information of the subject 
merchandise for the month of November 
1991 to be the basis for the foreign 
market value (FMV) comparison to the 
U.S. shipments made pursuant to the 
long-term contract (see January 17,
1994, decision memorandum from 
Richard W. Moreland to Barbara R. 
Stafford).
Such or Similar Comparisons

In this investigation, we have 
examined sales of color negative 
photographic paper; we have not 
examined sales of chemical components 
because respondent did not make such 
sales during the POI (see October 22, 
1993, memorandum from James Maeder 
to David Binder). We have determined 
for purposes of the preliminary 
determination that the color negative 
photographic paper covered by this 
investigation comprise a single category 
of “such or similar” merchandise. 
Respondent reported products that are 
identical according to the Department’s 
matching criteria but have minor cost 
differences based on the emulsions 
contained in each product. For purposes 
of the preliminary determination, we are 
treating these products as identical and 
are making no adjustments for 
differences in merchandise between the 
products as claimed by respondent in 
accordance with 19 CFR 353.57. This is 
because respondent failed to provide a 
narrative description for its adjustments 
for differences in merchandise that 
explains the exact nature, source, and 
size of each difference. We have 
instructed the respondent to submit a 
thorough description of its adjustments 
for differences in merchandise so that

these adjustments can be considered for 
use in the final determination (see 
February 23,1994, decision 
memorandum from Richard W.
Moreland to Barbara R. Stafford).
Fair Value Comparisons/Multinational 
Corporation Provision

In its petition, Kodak alleged that all 
of the criteria for invoking the 
multinational corporation (MNC) 
provision have been met. To determine 
whether sales of CNPP from the 
Netherlands to the United States were 
made at less than fair value, we 
compared the United States price (USP) 
to the appropriate FMV as required by 
the MNC provision.

The MNC provision, contained in 
section 773(d) of the Act, requires the 
Department to determine if the 
following three criteria are met:

(1) Merchandise exported to the 
United States is being produced in 
facilities which are owned or controlled, 
directly or indirectly, by a person, firm 
or corporation which also owns or 
controls, directly or indirectly, other 
facilities for the production of such or 
similar merchandise which are located 
in another country or countries;

(2) The sales of such or similar 
merchandise by the company concerned 
in the home market of the exporting 
country are nonexistent or inadequate as 
a basis for comparison with the sales of 
the merchandise to the United States; 
and,

(3) The FMV of such or similar 
merchandise produced in one or more 
of the facilities outside the country of 
exportation is higher than the FMV of 
such or similar merchandise produced 
in the facilities located in the country of 
exportation. (In this comparison, we 
must adjust the FMVs for any 
differences between the costs of 
production in the two countries 
(including taxes, labor, materials and 
overhead), pursuant to section 773(d) of 
the Act).

If the above criteria are met, then the 
MNC provision instructs the 
Department to compare USP to the FMV 
of such or similar merchandise 
produced in one or more facilities 
outside the country of exportation.

Regarding the first criterion, Fuji 
Photo Film B.V. is wholly owned by 
Fuji Photo Film Co., Ltd. in Japan. 
Further, Fuji Photo Film Co., Ltd. 
produces the subject merchandise in 
Japan. Thus, Fuji Photo Film B.V. meets 
the first criterion.

Regarding the second criterion, we 
compared the volume of home market 
sales of color negative photographic 
paper to the volume of third country 
sales of color negative photographic

paper, in accordance with section 
773(d)(2) of the Act and 19 CFR 
353.48(a), in order to determine whether 
there were sufficient sales of color 
negative photographic paper in the 
home market to compare to sales of 
color negative photographic paper to the 
United States. We found that the 
Netherlands home market was not 
viable for comparison to sales to the 
United States (see January 11,1994, 
memorandum from Richard W. 
Moreland to Barbara R: Stafford).

We determined, pursuant to 19 CFR 
353.49, that Germany is the most 
appropriate third country market for 
purposes of the comparison of FMVs 
under the MNC provision because:

(1) Germany is the largest single third 
country market;

(2) The type of merchandise sold in 
Germany is more similar to Dutch 
exports of color negative photographic 
paper to the U.S. than the type of 
merchandise sold elsewhere; and

(3) The channels of distribution in 
Germany are most similar to those for 
color negative photographic paper from 
the Netherlands sold in the United 
States (see December 30,1993, 
memorandum from Richard W. 
Moreland to Barbara R. Stafford).

Regarding the third criterion, we 
compared German and Japanese FMVs. 
To calculate the FMVs, we first 
compared the German and Japanese 
prices to U.S. price (see the “Foreign 
Market Value” section of this notice for 
a complete description of how we 
calculated the German and Japanese 
FMVs).

Once we had calculated the two 
FMVs, we calculated a comparison 
adjustment for each product-specific 
FMV to determine whether any of the 
observed differences in value between 
the FMV of products produced in Japan 
and the FMV of products produced in 
the Netherlands and sold in Germany 
were attributable to differences in costs 
of production. The comparison 
adjustment included the costs of 
materials, labor, fixed and variable 
overhead, general and administrative 
expense and interest incurred in 
producing the product.

For the German adjustment, the 
Department relied on the submitted cost 
information except in the following 
instances where the costs were not 
appropriately quantified or valued:

(1) We excluded income from 
investment grants as this generally 
relates to income tax credits which are 
not considered a production cost;

(2) We did not include foreign 
exchange gains or losses resulting from 
sales transactions as they are not related 
to production costs; and,
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(3) We reallocated CNPP specific 
research and development costs to 
reflect the benefits experienced by 
facilities in Japan and the Netherlands.

For the Japanese adjustment, the 
Department relied on the submitted cost 
information except in the following 
instances where die costs were not 
appropriately quantified or valued:

Cl) We excluded losses from the 
disposal of fixed assets as these costs 
did not appear to relate to the subject 
merchandise;

(2) We did not include foreign 
exchange gains or losses resulting from 
sales transactions as they are not related 
to production costs;

(3) We reallocated CNPP specific 
research and development costs to 
reflect the benefits experienced by 
facilities in Japan and the Netherlands; 
and,

(4) We excluded the enterprise tax in 
our calculation of general and 
administrative expenses because this tax 
is based on income and is not 
considered a production cost.

In calculating the FMVs, Japanese 
prices included a consumption tax and 
German prices did not. Thus, we 
adjusted the Japanese FMV by 
deducting the consumption tax.

Next, we deducted the German 
coniparison adjustment from the 
German FMV and the Japanese 
comparison adjustment from the 
Japanese FMV. We multiplied the 
resulting amount for each product by 
the quantity of U.S. merchandise to 
which the product was compared in 
order to provide for an equitable 
comparison. Finally, we aggregated the 
values. From these aggregated values, 
we determined that die Japanese value 
was higher than the German value.
Thus, the third criterion for invoking 
the MNC provision has been met.

Because all of the above criteria for 
the MNC provision have been met, we 
are required to base the FMV for the 
Netherlands on sales prices by Fuji 
Photo Film Co., Ltd. in Japan (see the 
March 10,1994, memorandum from the 
team to Barbara R. Stafford for a further 
discussion of the Department’s MNC 
methodology).
United States Price

We based USP on exporter’s sales 
price (ESP), in accordance with section 
772(c) of the Act, because the subject 
merchandise was sold to the first 
unrelated purchaser after importation 
into the United States. Respondent did 
not provide a revised sales listing for the 
foreign extended POI sales because of 
ambiguous language in our deficiency 
questionnaire regarding the due dates. 
Therefore, we have not considered the
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extended U.S. POI sale for purposes of 
the preliminary determination, but will 
do so for purposes of the final 
determination. Additionally, we 
determined that it is not necessary to 
examine U.S. further-manufactured 
sales from the Netherlands for purposes 
of this investigation (see January 17, 
1994, memorandum from Richard W. 
Moreland to Barbara R. Stafford).

On March 21,1994, respondent 
submitted clarifications regarding its 
response to section C of the 
Department’s questionnaire regarding 
U.S. sales. Respondent requested that 
the Department recalculate a certain 
inland insurance expense and a certain 
indirect selling expense. This 
submission was received too late to be 
used for purposes of the preliminary 
determination; however, we will 
consider this submission in our final 
determination.

Based on information submitted by 
respondent, we reclassified a certain 
movement expense as revenue, and 
added it to the U.S. gross unit price.

We made deductions, where 
appropriate, for discounts and rebates 
and for the following movement 
charges: foreign brokerage, foreign 
inland freight, marine insurance, ocean 
freight, U.S. brokerage and handling 
charges, U.S. duty, U.S. inland freight, 
and U.S. inland insurance. We added an 
amount for duty drawback.

We deducted commissions and direct 
selling expenses which include 
advertising, credit expenses, and a 
combination of promotional expenses 
which constitute other direct selling 
expenses. We recalculated U.S. imputed 
credit using the reported dates of 
shipment and payment because the 
amounts reported by thé respondent did 
not consistently reflect the method 
described in the questionnaire response. 
We have adjusted USP for additional 
product preparation performed by 
certain parties after exportation.

We also deducted indirect selling 
expenses which include those indirect 
selling expenses that Fuji-USA 
(respondent’s principal related U.S. 
entity) incurred in its general sales 
jactivities, those indirect selling 
expenses that Fuji-Hunt (a U.S. entity 
related to respondent) incurred in its 
sales and marketing activities, foreign 
and U.S. pre-sale warehousing 
expenses, inventory carrying costs, 
premiums for product liability 
insurance, and indirect selling expenses 
incurred in Japan.

For purposes of the preliminary 
determination, we are accepting 
respondent’s treatment of Fuji-USA’s 
commissions paid to an unrelated party 
and Fuji-Hunt’s commissions as direct

selling expenses, and commissions paid 
to Fuji-USA’s employees as indirect 
selling expenses. We treated all 
advertising costs as direct selling 
expenses because respondent reported 
that all advertising is directed at their 
customers’ customers.

We made an adjustment to USP for 
the consumption tax paid on the 
comparison sales in Japan. However, in 
Federal-M ogul Corporation and The 
Torrington Com pany v. United States, 
Slip Op. 93-194 CIT (October 7,1993), 
the Court of International Trade 
prohibited us from applying a purely tax 
neutral margin calculation 
methodology. Accordingly, we made 
our tax methodology conform to the 
instructions of the CIT, and adjusted 
U.S. price for tax by multiplying the 
Japanese tax rate by the price of the U.S. 
merchandise at the point in the chain of 
commerce of the U.S. merchandise that 
is analogous to the point in the Japanese 
chain of commerce at which the 
Japanese government applies the 
consumption tax.

In this investigation, the tax levied on 
the subject merchandise in Japan is 
three percent. We calculated the 
appropriate tax adjustment to be three 
percent of the price of the U.S. 
merchandise net of discounts reflected 
on the invoice at the time of sale 
(which, in this case, is the point in the 
chain of commerce of the U.S. 
merchandise, that is analogous to the 
point in the Japanese market chain of 
commerce at which the Japanese 
government applies the consumption 
tax). We then added this amount to the 
U.S. price. We also calculated the 
amount of the tax adjustment that was 
due solely to the inclusion of expenses 
in the original tax base that are later 
deducted from the price to calculate 
USP (i.e., three percent of the sum of 
any adjustments, expenses and charges 
that were deducted from the price of the 
U.S. merchandise). We reduced this tax 
adjustment to take into account the 
adjustment to U.S. price for duty 
drawback (i.e., three percent of the duty 
drawback amount that was excluded ; 
from the tax base). We deducted this 
amount after all other additions and 
deductions had been made. By making 
this additional tax adjustment, we avoid 
a distortion that would cause the 
creation of a dumping margin even 
when pre-tax dumping is zero.
Foreign Market Value

As described in the “Fair Value 
Comparisons/Multinational Corporation 
Provision” section of this notice, we had 
to calculate FMVs in both Germany and 
Japan in order to make our MNC 
comparison. We calculated FMVs based
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on German and Japanese home market 
sales prices, pursuant to section 773(d) 
of the Act. Respondent did not provide 
a revised sales listing for the foreign 
extended POI sales because of 
ambiguous language in our deficiency 
questionnaire regarding the due dates. 
Therefore, we have not considered the 
extended U.S. POI sale for purposes of 
the preliminary determination, but will 
do so for purposes of the final 
determination.

For German sales, we classified 
respondent’s discounts and rebates to 
reflect the Department’s standard 
definitions of discounts and rebates (i.e., 
a discount is a price concession before 
invoicing, whereas a rebate is a price 
concession after invoicing). We 
determined that certain discounts were, 
in fact, rebates, and were treated 
accordingly. Additionally, we 
recalculated credit expenses in Germany 
using the reported dates of shipment 
and payment.

For Japanese sales, we excluded 
certain sales of control paper, hobby 
paper, crystal paper, and softech paper 
from our analysis because these sales 
were made outside of the ordinary 
course of trade due to the nature of the 
products and were made in insignificant 
quantities. We omitted error entries and 
inventory adjustment entries because 
these entries are not sales of CNPP, nor 
did respondent directly tie these entries 
to the pertinent sales in the CNPP 
database. We also dropped cancelling 
transactions as respondent stated that it 
could not identify the original 
transaction to which a specific 
cancellation entry applies. Finally, we 
excluded certain low-priced sales of 
CNPP in Japan because, despite a 
specific request to do so, respondent did 
not adequately explain the nature of, or 
circumstances surrounding, these low- 
priced sales.

Additionally, for Japanese sales, we 
made no adjustment for those rebate 
programs where respondent did not 
identify in the database which customer 
actually received the rebate. 
Additionally, we disallowed any rebate 
not established before the filing of the 
petition. For one expense claimed as a 
rebate, we determined that the expense, 
although viewed as a direct selling 
expense to CNPP, was overstated 
through a misallocation of the costs; 
consequently, we did not make any 
adjustment for this expense, but will 
consider doing so subsequent to 
verification and further explanation. 
With regard to one promotional program 
reported as a direct selling expense, we 
did not make an adjustment to FMV 
because respondent failed to report the 
expense properly. Because respondent

failed to report shipment dates, we were 
unable to recalculate credit expenses; 
thus, we made no adjustments for credit 
expenses. We treated all advertising 
costs as direct selling expenses because 
respondent reported that all advertising 
is directed towards the customers’ 
customers.

For Japan sales, we recalculated 
indirect selling expenses incurred in the 
Japanese home market by reallocating 
certain rebates and promotional 
programs as indirect selling expenses 
rather than as charges or direct selling 
expenses, respectively, because we 
found that respondent has misclassified 
these expenses. We classified product 
liability expenses as indirect selling 
expenses because respondent’s 
explanations demonstrate that its 
liability policy is general in nature and 
not tied to specific sales. We also 
reclassified technical expenses as 
indirect selling expenses because 
respondent’s documentation illustrates 
that these expenses relate to general 
long-term assistance, rather than 
customer- or sales-specific expenses.

For both German and Japanese sales, 
we used the Department’s current 
related party test, which considers 
differences in the level of trade, to 
determine whether sales to related 
customers were made on an arm’s- 
length basis. For purposes of the 
preliminary determination, we 
considered a party as related to 
respondent in Japan whenever there was 
evidence of substantial ownership in, or 
contractual agreements constituting 
business control over, the party. See 
Appendix II to the Final Determination 
of Sales at Less Than Fair Value: Certain 
Cold-Rolled Carbon Steel Flat Products 
from Argentina (58 FR 37077, July 9, 
1993) for more information on the 
Department’s related party test. For both 
German and Japanese sales, we did not 
include in our analysis any sales to 
related customers that we determined 
were not at arm’s length.

We calculated German and Japanese 
FMVs based on delivered prices, 
inclusive of packing. We made 
deductions for discounts and rebates, 
where applicable. For purposes of the 
preliminary determination, we have 
treated all movement expenses as direct 
selling expenses. Therefore, in 
accordance with the decision in A d H oc 
Com m ittee o f  AZ-NM-TX-FL Producers 
o f  Gray Portland Cement v. United 
States, Slip Op. 93-1239 (Fed. Cir., 
January 4,1994), we made a 
circumstance-of-sale adjustment-for 
foreign movement expenses.

We further deducted from the 
Japanese FMV the appropriate direct 
selling expenses, including advertising

expenses and warranty expenses. We 
deducted credit expenses from the 
German FMV.

We deducted German and Japanese 
indirect selling expenses, including 
inventory carrying costs, technical 
services (Japan only), warehousing 
(Japan only), and product liability 
premiums (Japan only) from FMV, 
capped by the sum of U.S. indirect 
selling expenses and the U.S. 
commission amount.

We deducted German and Japanese 
packing costs and added U.S. packing 
costs, in accordance with section 
773(a)(1) of the Act.

We included in FMV the amount of 
the consumption tax collected in the 
Japanese home market. We also 
calculated the amount of the tax that 
was due solely to the inclusion of 
expenses in the original tax base that are 
later deducted from home market price 
to calculate FMV (i.e., three percent of 
the sum of any adjustments, expenses, 
charges, and offsets that were deducted 
from the home market price). We 
deducted this amount after all other 
additions and deductions were made.
By making this additional tax 
adjustment, we avoid a distortion that 
would cause the creation of a dumping 
margin even when pre-tax dumping is 
zero. In addition, we calculated a re
adjustment of the amount of tax to take 
into account the amount of packing 
expenses added to FMV (i.e., three 
percent of the packing expenses).
Currency Conversion

We made currency conversions based 
on the official exchange rates in effect 
on the dates of the U.S. sales as certified 
by the Federal Reserve Bank.
Verification

As provided in section 776(b) of the 
Act, we will verify the information used 
in making our final determination.
Critical Circumstances

On March 2,1994, petitioner alleged 
that “critical circumstances” exist with 
respect to imports of color negative 
photographic paper and chemical 
components thereof from the 
Netherlands. We will preliminary 
determine that critical circumstances 
exist in accordance with section 
733(e)(1) of the Act if we determine that 
there is a reasonable basis to believe or 
suspect that:

(A)(i) There is a history of dumping in 
the United States or elsewhere of the 
class or kind of merchandise which is 
the subject of the investigation, or

(ii) The person by whom, or for whose 
account, the merchandise was imported 
knew or should have known that the
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exporter was selling the merchandise 
which is the subject of the investigation 
i at less than its fair value, and 
j (B) There have been massive imports 
of the class or kind of merchandise 
which is the subject of the investigation 
over a relatively short period.

Regarding requisite (A)(i) above, we 
normally consider whether there has 
been an antidumping order in the 
United States or elsewhere on the 
subject merchandise in determining 
whether there is a history of dumping. 
Regarding requisite (A)(ii) above, we 
normally consider margins of 25 percent 
or more for purchase price comparisons 
and 15 percent or more for exporter’s 
sales price comparisons as sufficient to 
impute knowledge 6f dumping. Because 
the preliminary estimated dumping 
margin for all exporters of color negative 
photographic paper and chemical 
components thereof from the 
Netherlands is in excess of 15 percent, 
we can impute knowledge of dumping 
under section 733(e)(l)(A)(ii) of the Act.

Under 19 CFR 353.16(f), we normally 
consider the following factors in 
determining whether imports have been 
massive over a short period of time:

(1) The volume ana value of the 
imports;

(2) Seasonal trends (if applicable); and
(3) The share of domestic 

consumption accounted for by imports.
To determine whether or not there 

have been massive imports of CNPP, we 
compared export volumes for the six 
months subsequent to the filing of the 
petition to the six months prior to the 
filing of the petition. We found that 
exports of the subject merchandise from 
the Netherlands during the period 
subsequent to receipt of the petition had 
increased by an amount sufficient to 
categorize the imports as massive. ~ 
Accordingly, we preliminarily 
determine that critical circumstances do 
exist.

Suspension of Liquidation
| In accordance with section 733(d)(1) 
of the Act, and with 19 CFR 353.16(c), 
we are directing the Customs Service to 
suspend liquidation of all entries of 
CNPP from the Netherlands, as defined 
jin the “Scope of Investigation” section 
of this notice, that are entered, or 
withdrawn from warehouse, for 
consumption on or after the date which 
is 90 days prior to the date of 
publication of this notice in the Federal 
Register.

The Customs Service shall require a 
cash deposit or posting of a bond equal 
to the estimated preliminary dumping 
margin, as shown below. The 
'suspension of liquidation will remain in 
effect until further notice.

M anufacturer/producer/exporter Margin
p ercen tag e

Fuji Photo Film B .V . .................... 3 2 1 .2 3
All O th e r s .......... ...................... ........... 3 2 1 .2 3

ITC Notification
In accordance with section 733(f) of 

the Act, we have notified the ITC of our 
determination.

If our final determination is. 
affirmative, the ITC will determine 
whether these imports are materially 
injuring, or threaten material injury to, 
a U.S. industry before the later of 120 
days after the date of this preliminary 
determination or 45 days after our final 
determination.
Postponement of Final Determination

On March 8,1994, in accordance with 
19 CFR 353.20(b), the sole respondent 
requested that, in the event of an 
affirmative determination, the 
Department postpone the final 
determination. We find no compelling 
reason to deny the request. Accordingly, 
we are postponing the date of the final 
determination until not later than 135 
days after the date of publication of this 
notice.
Public Comment

In accordance with 19 CFR 353.38, 
case briefs or other written comments in 
at least ten copies may be submitted by 
any interested party to the Assistant 
Secretary for Import Administration no 
later than June 30,1994, and rebuttal 
briefs no later than July 8,1994. In 
accordance with 19 CFR 358.38(b), we 
will hold a public hearing, if requested, 
to give interested parties an opportunity 
to comment on arguments raised in case 
or rebuttal briefs. Tentatively, the 
hearing will be held on July 15,1994, 
at 10 a.m. at the U.S. Department of 
Commerce, room 3708,14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230. Parties should confirm the 
time, date, and place of the hearing 48 
hours before the scheduled time.

Interested parties who wish to request 
a hearing must submit a written request 
to the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, room B-099, within ten 
days of the publication of this notice in 
the Federal Register. Requests should 
contain:

(1) The party’s name, address, 
telephone number;

(2) The number of participants; and
(3) A list of the issues to be discussed. 

In accordance with 19 CFR 353.38(b), 
oral presentations will be limited to the 
issues raised in the briefs.

This determination is published 
pursuant to section 733(f) of the Act (19

U.S.C. 1673b(f)) and 19 CFR 
353.15(a)(4).

Dated: March 29 ,1994.
Susan G. Esserman,
A ssistant Secretary fo r  Im port 
Adm inistration.
[FR Doc. 94-8261 Filed 4 -5 -9 4 ; 8:45 ami
BILUNG CODE 3510-DS-P

[C -3 3 3 - 0 0 1 ]

Cotton Sheeting and Sateen From 
Peru; Determination Not To Revoke 
Countervailing Duty Order
AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce.
ACTION: Notice of determination not to 
revoke countervailing duty order.

SUMMARY: The Department of Commerce 
is notifying the public of its 
determination not to revoke the 
countervailing duty order on cotton 
sheeting and sateen from Peru.
EFFECTIVE DATE: April 6, 1994.
FOR FURTHER INFORMATION CONTACT: 
Brian Albright, Office of Countervailing 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone: (202)482-2786.
SUPPLEMENTARY INFORMATION: 
Background

On February 1,1994, the Department 
of Commerce (the Department) 
published in the Federal Register (59 
FR 4691) its intent to revoke the 
countervailing duty order on cotton 
sheeting and sateen from Peru (48 FR 
4501; February 1,1983). Under 19 CFR 
355.25(d)(4)(iii), the Secretary of 
Commerce will conclude that an order 
is no longer of interest to interested 
parties and will revoke the order if no 
domestic interested party objects to 
revocation or no interested party 
requests an administrative review by the 
last day of the fifth anniversary month.

On February 25,1994, ATMI and five 
member companies who are interested 
parties objected to our intent to revoke 
the order. ATMI and its member 
companies were petitioners in the 
original investigation. Therefore, 
because the requirements of 19 CFR 
355.25(d)(4)(iii) have not been met, we 
will not revoke the order.

This determination is in accordance 
with 19 CFR 355.25(d)(4).

Dated: March 22,1994 .
Joseph A. Spetrini,
Deputy A ssistant Secretary fo r  C om pliance. 
[FR Doc. 94-8258  Filed 4 -5 -9 4 ; 8:45 ami
BILUNG CODE 3510-DS-P
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[C-549-8031

Malleable Iron Pipe Fittings From 
Thailand; Determination Not To 
Revoke Countervailing Duty Order

AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce.
ACTION: Notice of determination not to 
revoke countervailing duty order.

SUMMARY: The Department of Commerce 
is notifying the public of its 
determination not to revoke the 
countervailing duty order on malleable 
iron pipe fittings from Thailand. 
EFFECTIVE DATE: April 6,1994.
FOR FURTHER INFORMATION CONTACT: 
Brian Albright, Office of Countervailing 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone: {202)482-2786.
SUPPLEMENTARY INFORMATION: 

Background
On February 1,1994, the Department 

of Commerce (the Department) 
published in the Federal Register (59 
FR 4692) its intent to revoke the 
countervailing duty order on malleable 
iron pipe fittings from Thailand (54 FR 
6439; February 10,1989). Under 19 CFR 
355.25(d)(4)(iii), the Secretary of 

, Commerce will conclude that an order 
is no longer of interest to interested 
parties and will revoke the order if no 
domestic interested party objects to 
revocation or no interested party 
requests an administrative review by the 
last day of the fifth anniversary month.

On February 28,1994, the Cast Iron 
Pipe Fitting Committee, petitioners in 
the original investigation, objected to 
our intent to revoke the order. Because 
the requirements of 19 CFR 
355.25(d)(4)(iii) have not been met, we 
will not revoke the order.

This determination is in accordance 
with 19 CFR 355.25(d)(4).

Dated: March 22,1994.
Joseph A. Spetrini,
D eputy A ssistant S ecretary  fo r  C om plian ce. 
[FR Doc. 94-8257 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 3510-OS-P

[C—580-602]

Certain Stainless Steel Cooking Ware 
From the Republic of Korea; 
Determination Not to Revoke 
Countervailing Duty Order

AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce.

ACTION: Notice of determination not to 
revoke countervailing duty order.

SUMMARY: The Department of Commerce 
is notifying the public, of it$ 
determination not to revoke the 
countervailing duty order on certain 
stainless steel cooking ware from the 
Republic of Korea.
EFFECTIVE DATE: April 6,1994.
FOR FURTHER INFORMATION CONTACT*. 
Patricia W. Stroup or David Mason, 
Office of Countervailing Compliance, 
International Trade Administration,
U.S. Department of Commerce, 
Washington, DC 20230; telephone: 
(202)482-2786.
SUPPLEMENTARY INFORMATION: 

Background
On December 30,1993, the 

Department of Commerce (the 
Department) published in the Federal 
Register (58 FR 69342) its intent to 
revoke the countervailing duty order on 
certain stainless steel cooking ware from 
the Republic of Korea (52 FR 2140; 
January 20,1987). Under 19 CFR 
355.25(d)(4)(iii), the Secretary of 
Commerce will conclude that art order 
is no longer of interest to interested 
parties and will revoke the order if no 
domestic interested party objects to 
revocation or no interested party 
requests an administrative review by the 
last day of the fifth anniversary month.

On January 7,1994, the Department 
received an objection to our intent to 
revoke the countervailing duty order , 
from Farberware, Inc., a U.S. producer 
of the subject merchandise and an 
interested party within the meaning of 
19 CFR 355.2(i)(3). Because the 
requirements of 19 CFR 355.25(d)(4)(iii) 
have not been met, we will not revoke 
the order.

This determination is in accordance 
with 19 CFR 355.25(d)(4).

Dated: March 30,1994.
Roland L. MacDonald,
A cting D eputy A ssistant S ecretary  fo r  
C om plian ce.
[FR Doc. 94-8259 Filed 4 -5 -9 4 ; 8:45 am)
BILLING CODE 3510-DS-P

Export Trade Certificate of Review
ACTION: Notice of Issuance of an Export 
Trade Certificate of Review, Application 
No, 93-00003.

SUMMARY: The Department of Commerce 
has issued an Export Trade Certificate of 
Review to American Trade Partners, Inc. 
This notice summarizes the conduct for 
which certification has been granted.
FOR FURTHER INFORMATION CONTACT: 
Friedrich R. Crupe, Acting Director,

Office of Export Trading Company 
Affairs, International Trade 
Administration, 202-482-5131. This is 
not a toll-free number.
SUPPLEMENTARY INFORMATION: Title III of 
the Export Trading Company Act of 
1982 (15 U.S.C. 4001-21) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. The 
regulations implementing Title III are 
found at 15 CFR Part 325 (1993).

The Office of Export Trading 
Company Affairs (“OETCA”) is issuing 
this notice pursuant to 15 CFR 325.6(b), 
which requires the Department of 
Commerce to publish a summary of a 
Certificate in the Federal Register. 
Under Section 305 (a) of the Act and 15 
CFR 325.11(a), any person aggrieved by 
the Secretary’s determination may, 
within 30 days of the date of this notice, 
bring an action in any appropriate 
district court of the United States to set 
aside the determination on the ground 
that the determination is erroneous.
Description of Certified Conduct 
Export Trade
1. Products 

All products.
2. Services 

All Services.
3. Technology Rights 

All Technology rights.
4. Export Trade Facilitation Services (as 
They R elate to the Export o f  Products, 
Services and Technology Rights)

All export trade facilitation services.
Export M arkets

The Export Markets include all parts 
of the world except the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands).
Export Trade A ctivities and Methods of 
Operation

American Trade Partners, Inc. may:
a. Export specific Products and/or 

Services in response to specific orders 
and contact individual Suppliers as to 
competitive prices, quality, and 
availability of specific Products or 
Services for export;

b. Provide and arrange for Export 
Trade Facilitation Services;

c. Exchange information only in one- 
on-one discussions with specific 
Suppliers on specific orders or market 
conditions relating to the export of



Federal Register /  Vol 59, No. 66 /  Wednesday, April 6, 1994 /  Notices 16187

specific Products and or Services for 
export;

d. Enter into exclusive licensing and 
distributorship agreements with 
Suppliers for the export of Products, 
Services, and Technology Rights to the 
Export Markets;

e. Allocate export sales or divide the 
Export Markets among Suppliers for the 
sale, licensing or distribution of 
Products, Services, and Technology 
rights in the Export Markets;

f. Establish the price of Products, 
Services, and Technology Rights for 
sale, licensing or distribution in the 
Export Markets;

g. Negotiate and manage licensing 
agreements for the export of Technology 
Rights; and

h. Collect information on trade 
opportunities in the Export Markets and 
distribute such information to clients.

Terms and Conditions o f  Certificate

a. In engaging in Export Trade 
Activities and Methods of Operation, 
American Trade Partners, Inc. will not 
intentionally disclose, directly or 
indirectly, to any Supplier any 
information about any other Supplier’s 
costs, production, capacity, inventories, 
domestic prices, domestic sales, or U.S. 
business plans, strategies, or methods 
that is not already generally available to 
the trade or public.

b. American Trade Partners, Inc. will 
. comply with requests made by the 
Secretary of Commerce on behalf of the 
Secretary of Commerce or the Attorney 
General for information or documents 
relevant to conduct under the 
Certificate. The Secretary of Commerce 
will request such information or 
documents when either the Attorney 
General or the Secretary of Commerce 
believes that the information or 
documents are required to determine 
that the Export Trade, Export Trade 
Activities, and Methods of Operation of 
a person protected by this Certificate of 
Review continue to comply with the 
standards of Section 303(a) of the Act.
Definitions

“Supplier” means a person who 
produces, provides, licenses, or sells a 
Product, Service, or Technology Right.

A copy of thiscertificate will be kept 
in the International Trade 
Administration’s Freedom of 
Information Records Inspection Facility, 
Room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230.

Dated: March 30 ,1 9 9 4 .
Friedrich R. Crupe.
A cting D irector, O ffice o f  E xport Trading, 
C om pany A ffairs.
(FR Doc. 94 -8249  Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 3510-DR-P

Export Trade Certificate of Review
AGENCY: International Trade 
Administration, Commerce 
ACTION: Notice of application to amend 
certificate.
SUMMARY: The Office of Export Trading 
Company Affairs (“OETCA”), 
International Trade Administration,, 
Department of Commerce, has received 
an application to amend an Export 
Trade Certificate of Review. This notice 
summarizes the proposed amendment 
and requests comments relevant to 
whether the Certificate should be 
issued.
FOR FURTHER INFORMATION CONTACT: 
Friedrich R. Crupe, Acting Director, 
Office of Export Trading Company 
Affairs, International Trade 
Administration, (202) 482-5131. This is 
not a toll-free number.
SUPPLEMENTARY INFORMATION: Title III of 
the Export Trading Company Act of 
1982 (15 U.S.C. 4001-21) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. A 
Certificate of Review protects the holder 
and the members identified in the 
Certificate from state and federal 
government antitrust actions and from 
private, treble damage antitrust actions 
for the export conduct specified in the 
Certificate and carried out in 
compliance with its terms and 
conditions. Section 302(b)(1) of the Act 
and 15 CFR 325.6(a) require the 
Secretary to publish a notice in the 
Federal Register identifying the 
applicant and summarizing its proposed 
export conduct.
Request for Public Comments

Interested parties may submit written 
comments relevant to the determination 
whether an amended Certificate should 
be issued. An original and five (5) 
copies should be submitted no later 
than 20 days after the date of this notice 
to: Office of Export Trading Company 
Affairs, International Trade 
Administration, Department of 
Commerce, room 1800H, Washington, 
DC 20230. Information submitted by any 
person is exempt from disclosure under 
the Freedom of Information Act (5 
U.S.C 552). Comments should refer to 
this application as “Export Trade 
Certificate of Review, application 
number 85-5A018.”

U.S. Shippers Association’s (“USSA”) 
original Certificate was issued on June 
3,1986 (51 FR 20873, June 9,1986). 
Previous amendments to the Certificate 
were issued on January 16,1990 (55 FR 
2543, January 25,1990); November 13, 
1990 (55 FR 48664, November 21,1990); 
and on September 22,1993 (58 FR 
51061, September 30,1993).

Summary o f  the A pplication :
A pplicant: U.S. Shippers Association 

1209 Orange Street Wilmington, 
Delaware 19801.

Contact: Jerome D. Sorkin, Legal 
Counsel,Telephone: (202) 662-6000.

A pplication No'.: 85-5A018.
Date D eem ed Subm itted: March 30,

1994.
Proposed A m endm ent: USSA seeks to 

amend its Certificate to add the 
following company as a “Member” 
within the meaning of Section 325.2(1) 
of the Regulations (15 CFR 325.2(1) 
(1993)): ANGUS Chemical Company, 
Buffalo Grove, Illinois (Controlling 
entity: Alberta Natural Gas Company 
Ltd., Calgary, Alberta, Canada).

Dated: March 3 1 ,1994 .
Friedrich R. Crupe,
A cting D irector, O ffice o f  E xport Trading, 
C om pany A ffairs.
(FR Doc. 94 -8250  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 3510-DR-P

Applications for Duty-Free Entry of 
Scientific Instruments

Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR part 
301), we invite comments on the 
question of whether instruments of 
equivalent scientific value, for the 
purposes for which the instruments 
shown below are intended to be used, 
are being manufactured in the United 
States.

Comments must comply with 
Subsections 301.5(a) (3) and (4) of the 
regulations and be filed within 20 days 
with, the Statutory Import Programs 
Staff, U.S. Department of Commerce, 
Washington, DC 20230. Applications 
may be examined between 8:30 a.m. and 
5 p.m. in room 4211, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC

D ocket N um ber: 94-022. A pplicant: 
Oregon State University, Environmental 
Health Sciences Center, ALS 1011, 
Corvallis, OR 97331—7302. Instrument: 
Mass Spectrometer, Model API III Plus. 
M anufacturer: Perkin-Elmer Sciex 
Instruments, Canada. Intended Use: The 
instrument will be used for conducting 
the following experiments: (1)
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Structural characterization of proteins 
and oligopeptides, oligonucleotides, 
oligosaccharides, drugs and metabolites, 
and pesticides and herbicides through 
measurement of molecular weight and 
by collision-induced dissociation in 
conjunction with tandem mass 
spectrometry of fragment ions, (2) 
analysis of mixtures .of oligopeptides 
and oligonucleotides extracted from 
biological samples or produced by 
chemical or enzymatic degradation of 
larger biopolymers by liquid 
chromatography or capillary zone 
electrophoresis coupled directly to the 
ionspray ion source and (3) analysis of 
mixtures of drugs or metabolites 
extracted from environmental samples 
by liquid chromatography coupled 
directly to the ionspray ion source. 
A pplication A ccepted by Com m issioner 
o f Customs: February 18,1994.

D ocket Number: 94-027. A pplicant: 
University of Minnesota, UMHC Box 
388, Minneapolis, MN 55455. 
Instrum ent: Muscle Research System, 
Model OPT1S. M anufacturer: Scientific 
Instruments, Germany. Intended Use: 
The instrument will be used for studies 
of what changes occur to muscles as one 
ages, and the effects of exercise, bed 
rest, etc. on muscles from aged animals. 
A pplication A ccepted by Com m issioner 
o f Customs: March 21,1994.

D ocket Number: 94-031. A pplicant: 
University of California, Los Angeles, 
Department of Radiation Oncology, 200 
UCLA Medical Plaza, suite 265, Los 
Angeles, CA 90024-6951. Instrument: 
p02 Histograph. M anufacturer: 
Eppendorf, Germany. Intended Use: The 
instrument will be used for the 
investigation of tumors and muscle 
tissue in laboratory mice to determine 
the association between tumor size, 
systemic hematocrit, tumor histology 
and radiation on tumor and tissue 
oxygen levels. A pplication A ccepted by  
Com m issioner o f Customs: March 7, 
1994.

D ocket Number: 94-032. A pplicant: 
University of Michigan, Department of 
Geological Sciences, 1006 C.C. Little 
Bldg., 425 E. University, Ann Arbor, MI 
48109-1063. Instrument: ICP 
Multicollector Mass Spectrometer, 
Model Plasma 54. M anufacturer: Fisons 
Elemental, United Kingdom. Intended  
Use: The instrument will be used for the 
study of rocks and minerals in solid and 
dissolved form and for a limited amount 
of work measuring natural waters such 
as ground waters and seawater. The 
experiments will consist of extracting 
and purifying the elements of interest 
and measuring their isotopic 
compositions, with or without added 
enriched spikes to measure 
concentrations. In addition, the

instrument will be used for training 
graduate and undergraduate students in 
research and the principles of isotope 
geochemistry. A pplication A ccepted by 
Com m issioner o f Customs: March 17, 
1994.

D ocket Number: 94-033. A pplicant: 
Simpson College, 701 North C Street, 
Indianola, IA 50125. Instrum ent: Rapid 
Kinetics Accessory, Model SFA-12. 
M anufacturer: Hi-Tech Scientific,
United Kingdom. Intended Use: The 
instrument will be used for educational 
purposes in the courses Chemistry 301 
Physical Chemistry I which covers the 
basics of chemical thermodynamics and 
chemical kinetics and Chemistry 398 
Research in which students may work 
on a research problem in any of the 
areas of chemistry. A pplication  
A ccepted by Com m issioner o f  Customs: 
March 17,1994.

D ocket Number: 94-034. A pplicant: 
University of California, Davis, 
Purchasing Department, 1441 Research 
Park Drive #171, Davis, CA 95616. 
Instrum ent: SIR Mass Spectrometer, 
Model OPTIMA. M anufacturer: Fisons 
Instruments, United Kingdom. Intended  
Use: The instrument will be used for the 
following: (1) Examination of the carbon 
and oxygen isotopic composition (13C/ 
»2C and «80/160) of very small samples of 
calcite and aragonite (CaCOa) fossils, (2) 
study of the carbon and nitrogen (,5N/
• 4N) isotopic composition of organic 
matter in marine sediments, biological 
shell organic matrix material and bone 
collagen, and (3) analysis of the 
hydrogen (H/D) isotopic composition of 
water samples and the carbon isotopic 
composition of carbon dioxide 
dissolved in water. In addition, the 
instrument will be used in the course 
Geology 227, Stable Isotope 
Biogeochemistry which is intended to 
introduce graduate students to different 
applications of stable isotope 
geochemistry in the research 
environment. A pplication A ccepted by 
Com m issioner o f Customs: March 17, 
1994.

D ocket Number: 94-035. A pplicant: 
University of California, Santa Cruz, 
Santa Cruz, CA 95064. Instrument: Mass 
Spectrometer, Model PRISM Series II. 
M anufacturer: Fisons Instruments, 
United Kingdom. Intended Use: The 
instrument will be used for 
measurements of isotopes in the 
following materials: small size (20-100 
pg) carbonate samples from deep-sea 
sediments, seawater and freshwater 
samples, organic matter, silicates, and 
carbonate rocks and cements. In 
addition, the instrument will be used in 
the course ‘Stable Isotopes’ to 
demonstrate how to measure isotopes in 
various materials through small class

projects. A pplication A ccepted by  
Com m issioner o f Customs: March 17, 
1994.

D ocket Number: 94-036. A pplicant: 
University of California, Santa Cruz, 
Santa Cruz, CA 95064. Instrum ent: Mass 
Spectrometer, Model OPTIMA. 
M anufacturer: Fisons Instruments, 
United Kingdom. Intended Use: The 
instrument will be used for the 
following materials: primarily medium 
size (50-100 pg) carbonate samples from 
deep-sea sediments, seawater and 
freshwater samples, organic matter, 
silicates, and carbonate rocks and 
cements. In addition, the instrument 
will be used in the course ‘Stable 
Isotopes’ to demonstrate how to 
measure isotopes in various materials 
through small class projects. 
A pplication A ccepted by Commissioner 
o f Customs: March 17,1994.

D ocket Number: 94-038. A pplicant: 
University of South Dakota, 414 E. Clark 
Street, Vermillion, SD 57069. 
Instrument: Light Scattering Correlator 
and Goniometer System, Model ALV/ 
DLS/SLS-5000. M anufacturer: ALV- 
Laser Vertriebsgesellschaft m.b.H., 
Germany. Intended Use: The instrument 
will be used for studies of a broad range 
of biological and synthetic polymer 
molecules and colloidal particles in 
solutions and in gels including from 
polystyrene, polyacrylamide of 
synthetic polymers to gelatin, 
hydroxpropylcellulose of biopolymers, 
and colloids such as sodium 
dodecylsulfate micelles, in common 
solvents including toluene, 
carbondisulfite, and water. The main 
objectives of the investigations will be 
the fundamental scientific research on 
polymer systems and improvement of 
emphasized education of students 
enhanced by the modem 
instrumentation. In addition, the 
instrument will be used for educational 
purposes in the courses PHYS 391 
Advanced Topic Studies and PHYS 393 
Special Topics. A pplication A ccepted 
by C om m issioner o f Custom s: March 18, 
1994.
Pam ela Woods,
A cting D irector, S tatutory Im port Programs 
S taff.
[FR Doc. 94-8256  Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE 3510-DS-F

Minority Business Development 
Agency

Business Development Center 
Applications: Anaheim, CA

AGENCY: Minority Business 
Development Agency, Commerce.
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ACTION: Notice.

SUMMARY: In accordance with Executive 
Order 11625 and 15 U.S.C. 1512, the 
Minority Business Development Agency 
(MBDA) is soliciting competitive 
applications under its Minority 
Business Development Center (MBDC) 
Program, The total cost of performance 
for die first budget period (12 months) 
from August 1,1994 to July 31,1995, is 
estimated at $388,898. The application 
must include a minimum cost-share of 
15% of the total project cost through 
non-Federal contributions. Cost-sharing 
contributions may be in the form of cash 
contributions, clients fees, in-kind 
contributions or combinations thereof. 
The MBDC will operate in the Anaheim, 
California Geographic Service Area.

The funding instrument for this 
project will be a cooperative agreement. 
Competition is open to individuals, 
non-profit and for-profit organizations, 
state and local governments, American 
Indian tribes and educational 
institutions.

The MBDC program provides business 
development services to the minority 
business community to help establish 
and maintain viable minority 
businesses. To this end, MBDA funds 
organizations to identify and coordinate 
public and private sector resources on 
behalf of minority individuals and 
firms; to offer a full range of 
management and technical assistance to 
minority entrepreneurs; and to serve as 
a conduit of information and assistance 
regarding minority business.

Applications will be evaluated on the 
following criteria: The experience and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority 
businesses, individuals and 
organizations (50 points); the resources 
available to the firm in providing 
business development services (10 
points); the firm’s approach (techniques 
and methodologies) to performing the 
work requirements included in the 
application (20 points); and the firm’s 
estimated cost for providing such 
assistance (20 points). An application 
must receive at least 70% of the points 
assigned to each evaluation criteria 
category to be considered 
programmatically acceptable and 
responsive. Those applications 
determined to be acceptable and 
responsive will then be evaluated by the 
Director of MBDA. Final award 
selections shall be based on the number 
of points received, the demonstrated 
responsibility of the applicant, and the 
determination ofohose most likely to 
further the purpose of the MBDA

program. Negative audit findings and 
recommendations and unsatisfactory 
performance under prior Federal awards 
may result in an application not being 
considered for award. The applicant 
with the highest point score will not 
necessarily receive the award.

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. To 
assist in this effort, the MBDCs may 
charge client fees for management and 
technical assistance (M&TA) rendered. 
Based on a standard rate of $50 per 
hour, the MBDC will charge client fees 
at 20% of the total cost for firms with 
gross sales of $500,000 or less, and 35% 
of the total cost for firms with gross 
sales of over $500,000.

Quarterly reviews culminating in 
year-to-date evaluations will be 
conducted to determine if funding for 
the project should continue. Continued 
funding will be at the total discretion of 
MBDA based on such factors as an 
MBDC’s performance, the availability of 
funds and Agency priorities.
DATES: The closing date for applications 
is May 13,1994. Applications must be 
postmarked on or before May 13,1994.

The mailing address for submission 
is:
San Francisco Regional Office, Minority 

Business Development Agency, U.S. 
Department of Commerce, 221 Main Street, 
room 1280, San Francisco, California 
94105, 415/744-3001.

A pre-application conference to assist 
all interested applicants will be held at 
the following address and time:
■San Francisco Regional Office, Minority 

Business Development Agency, U.S. 
Department of Commerce, 221 Main Street, 
room 1280, San Francisco, California 
94105. April 28 ,1994  at 10 a.m.

FOR FURTHER INFORMATION CONTACT: 
Melda Cabrera, Regional Director San 
Francisco Regional Office at 415/744- 
3001.
SUPPLEMENTARY INFORMATION: 
Anticipated processing time of this 
award is 120 days. Executive Order 
12372, “Intergovernmental Review of 
Federal Programs,” is not applicable to 
this program. The collection of 
information requirements for this 
project have been approved by the 
Office of Management and Budget 
(OMB) and assigned OMB control 
number 0640-0006. Questions 
concerning the preceding information 
can be answered by the contact person 
indicated above, and copies of 
application kits and applicable 
regulations can be obtained at the above 
address.

Pre-Award Costs
Applicants are hereby notified that if 

they incur any costs prior to an award 
being made, they do so solely at their 
own risk of not being reimbursed by the 
Government. Notwithstanding any 
verbal assurance that an applicant may 
have received, there is no obligation on 
the part of the Department of Commerce 
to cover pre-award costs.

Awards under this program shall be 
subject to all Federal laws, and Federal 
and Departmental regulations, policies, 
and procedures applicable to Federal 
financial assistance awards.
Outstanding Account Receivable

No award of Federal funds shall be 
made to an applicant who has an 
outstanding delinquent Federal debt 
until either the delinquent account is 
paid in full, a repayment schedule is 
established and at least one payment is 
received, or other arrangements 
satisfactory to the Department of 
Commerce are made.
Name Check Policy

All non-profit and for-profit 
applicants are subject to a name check 
review process. Name checks are 
intended to reveal if any key individuals 
associated with the applicant have been 
convicted of or are presently facing 
criminal charges such as fraud, theft,, 
perjury, or other matters which 
significantly reflect on the applicant’s 
management, honesty or financial 
integrity.
Award Termination

The Departmental Grants Officer may 
terminate any grant/cooperative 
agreement in whole or in part at any 
time before the date of completion 
whenever it is determined that the 
award recipient has failed to comply 
with the conditions of the grant/ 
cooperative agreement. Examples of 
some of the conditions which can cause 
termination are unsatisfactory 
performance of MBDC work 
requirements, and reporting inaccurate 
or inflated claims of client assistance. 
Such inaccurate or inflated claims may 
be deemed illegal and punishable by 
law.
False Statements

A false statement on an application 
for Federal financial assistance is 
grounds for denial or termination of 
funds, and grounds for possible 
punishment by a fine or imprisonment 
as provided in 18 U.S.C. 1001.
Primary Applicant Certifications

All primary applicants must submit a 
completed Form CD-511,
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“Certifications Regarding Oe/bartnent, 
Suspension and Other Responsibility 
Matters; Drug-Free Workplace 
Requirements and Lobbying.”

Nonprocureraent Debarment and 
Suspension

Prospective participants (as defined at 
15 CFR part "26, section T05) are s tre e t  
to 15 CFR part 26, "Nonprocurement 
Debarment and Suspension4* and the 
related section of the certification form 
prescribed above applies.

Drug Free Workplace

Grantees (as defined at 15 CFR part 
26, section 6051 are subject to 15 CFR 
part 26, subpart F , “Gevernmentwide 
Requirements for Drug-Free Workplace 
(Grants}“ and die related section of the 
certification form prescribed above 
applies.

Anti-Lobbying
Persons (as defined at 15 CFR part 28, 

section 105) are subject to the lobbying 
provisions o f 31 U.S.C. 1352, 
“limitation on use of appropriated 
funds to influienoB certain Federal 
contracting and financial transactions," 
and the lobbying section of the 
certification form prescribed above 
applies to applications/bids for grants, 
cooperative agreements, and contracts 
for more than $ 100,000.

Anti-Lobbying Disclosures

Any applicant that has paid or will 
pay for lobbying us bag any funds must 
submit an SF—LLL,4‘Disclosure of 
Lobbying Activities,“ as required under 
15 CFR ¡port 28, appendix B.

Lower Tier Certifications

Recipients shall require applications/ 
bidders for subgrants, contracts, 
subcontracts, or other lower tier covered 
transactions at any tier under the award 
to submit, if applicable, a completed 
Form CD-512,, “Certifications Regarding 
Debarment, Suspension, ineligibility 
and Voluntary Exclusion-Lower Tier 
Covered Transactions and Lobbying** 
and disclosure form, SF-LLL, 
“Disclosure of Lobbying Activities. ” 
Form CD-512 is intended for the use of 
recipients and should not be transmitted 
to DOC SF-LLL submitted by any tier 
recipient or suhredpient should be 
submitted to DOC in accordance with 
the instructions contained in the award 
document

11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance).

Dated: March 30.1994.
M elda Cabrera,
R egional D irector, San F ran cisco  R egional 
O ffice.
[FR Doc. 9 4 -8 1 5 0  Filed 4 -5 -9 4 ; 8:45 ami
BILLING -CODE 3510-21

National Oceanic and Atmospheric 
Administration
[l.D . 033194B]

Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commence.
ACTION: Notice of adchtional public 
hearings on scientific research permit 
application i(P557), and extension of 
public comment period.

SUMMARY: In response to  numerous 
requests, NMFS will hold additional 
public hearings and will extend the 
public comment period on an 
application for a scientific research 
permit to allow harassment of marine 
mammals and sea turtles by a low 
frequency sound source, and monitor its 
effects.
DATES: Public hearings will be held in 
Hawaii as follows: (1) On April 14,
1994, from 6  p.m. to 10 pm . at Mabel 
Smyth Auditorium, 510 S. Beretania 
Street, Honolulu, Hawaii; and (2) on 
April 15,1994, from 6  p.m. to 10 p.m. 
at Kauai War Memorial Convention 
Hall, 4191 Hardy Street, Lihue, Hawaii 
(Island of Kauai).
ADDRESSES: The application and related 
documents are available for review 
upon written request or by appointment 
in the following offices:

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, room 13130, Silver Spring,
MD 209101301/713-2289);

Director, Southwest Region, NMFS, 
NOAA, 501 West Ocean Boulevard, 
suite 4200, Long Beach, CA '90602—4213 
(310/080-4016); and 

Coordinator, Pacific Area Office, 
NMFS, NOAA, 2570 Dole Street, room 
106, Honolulu, HI 96822-2396 <806/ 
955-8831).
FOR FURTHER INFORMATION: Ail non- 
Govemment organizations and scientists 
who wish to present prepared testimony 
should contact the following individual 
at least 48 hours in advance of the 
hearing so that a  general agenda can be 
prepared: Jim McCallum, NMFS, Pacific 
Area Office, Southwest Region, 2570 
Dole Street, room 105, Honolulu, HI 
96822, 808/955-8831 or 808/949-7400 
(facsimile). People who are deaf nr

hearing impaired may place a call 
through the GTE Hawaiian 
Telecommunications Relay Service at 
808/643-8833 (text telephone users).

A written copy of each testimony to 
be presented is requested on the day of 
the hearing. It is advised to use slides 
or overheads only if absolutely 
necessary during presentations, and 
copies of any slides or overheads used 
are requested to be made available to 
NMFS on the day of the hearing.

Other people who are interested in 
making a statement at any of these 
hearings should bring a written copy of 
the statement to the hearing, and will be 
given an opportunity to make such 
statements following the prepared 
testimonies. Anyone who needs 
additional information or requires ¡p 
special flcrnTtimndatinns to attend the 
public hearing should contact the 
appropriate person named above at least 
7 days in advance of the hearing.

Additional written comments maybe 
sent to the following address: Permits 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, room 
13130, Silver Spring, MD 20910, or may 
be sent bly facsimile, if  necessary, to 
301/713-0376, end must be received by 
close o f business April 29,1994. 
SUPPLEMENTARY INFORMATION: An 
application fora scientific research 
permit has been submitted by Scripps 
Institute of Oceanography, institute for 
Geophysics and Planetary Physics, 
Acoustic Theianometry of Ocean 
Climate Program, 9506 Gilman Drive, La 
Jolla, CA 92093-0225.

On November 16,1993, notice was 
published hi the Federal Register (58 
FR 30426) that a request for a scientific 
research permit (P557) was submitted, 
to take by incidental harassment, the 
following species of marine mammals 
for purposes of scientific research in 
waters off the northern coast of Kauai, 
Hawaii: humpback whale (Megaptera 
novaeangliae), sperm whale {Physeter 
m acrocephalus), pygmy sperm whale 
(Kogia breviers), short-firmed pilot 
whale {G iobicephala m acrorhynehusk 
Cuvier’s beaked whale (Ziphius 
cavirostris), Baird’s beaked whale 
[Berardius bairdii], Blainvi lie’s beaked 
whale {M esopiodon densirostris), 
spinner dolphin { Stenelia iongirostris), 
spotted dolphin iS teneiia attem iata), 
false killer whale {Pseudorca 
crassidens), rough-toothed dolphin 
{Strno :bmd<wexisis)„ bottlenose dolphin 
[Tursiops tm neatus), and monk seal 
(M onachus schauinslandi).

On February 17» 1994, notice was 
published in the Federal Register (59 
FR 7983) that a modification to the 
above scientific research permit



Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Notices 16191

application (P557) was submitted to 
request incidental harassment of sea 
turtles, and additional species of marine 
mammals which have only occasionally 
been observed in Hawaiian waters.

On March 10,1994, notice was 
published in the Federal Register (59 
F R 11254) that a public hearing would 
be held on this scientific research 
permit application (P557) (and on 
scientific research permit application 
P557A). This hearing was held in Silver 
Spring, Maryland.

Application P557 is a request to allow 
harassment of marine mammals and sea 
turtles by low frequency (70 Hz) sound 
sources at depths of 850-900m. This 
source is part of the Acoustic 
Thermometry of Ocean Climate (ATOC) 
program, and is proposed to be operated 
from March 1994 through December 
1995 off Hawaii. The maximum duty 
cycle will be 8%, with a transmission 
bandwidth of 20 Hz at a level of 195 dB 
(re 1 uPa at lm), and with a spectrum 
level for the peak frequency (70 Hz) at 
182 dB. The effects of these 
transmissions on marine mammals and 
sea turtles will be monitored through a 
variety of methods.

The subject permit is requested under 
the authority of the Marine Mammal 
Protection Act of 1972, as amended (16 
U.S.C. 1361 etseq .), the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR-part 216), the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.), and 
the regulations governing the taking, 
importing, and exporting of endangered 
fish and wildlife (50 CFR part 222).

Dated: April 1 ,1994.
William W. Fox, Jr.,
Director, O ffice o f P rotected R esources, 
National M arine Fisheries Service.
[FR Doc. 94-8270 Filed 4 -1 -9 4 ; 4:11 pm] 
BILLING CODE 3510-22-P

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Adjustment of Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
Brazil
March 31,1994.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
ACTION: Issuing a directive to the 
Commissioner of Customs reducing 
limits.

EFFECTIVE DATE: April 7, 1994.
FOR FURTHER INFORMATION CONTACT: 
Nicole Bivens Collinson, International

Trade Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-5850. For information on 
embargoes and quota re-openings, call 
(202) 482-3715.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March 
3 ,1972 , as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The limits for Catgories 218, 225 and 
350 are being reduced for carryforward 
used during the previous agreement 
period.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29,1993). Also 
see 59 FR 13308, published on March
21,1994.

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions.
Rita D. Hayes,
Chairman, Com m ittee fo r  the Im plem entation  
o f Textile Agreem ents..
Committee for the Implementation of Textile
Agreements
March 31,1994.
Commissioner of Customs,
D epartm ent o f the Treasury, W ashington, DC 

20229.
Dear Commissioner: This directive 

amends, but does not cancel, the directive 
issued to you on March 1 6 ,1994 , by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool and 
man-made fiber textile products, produced or 
manufactured h r  Brazil and exported during 
the twelve-month period which began on 
April 1 ,1994  and extends through March 31,
1995.

Effective on April 7 ,1994 , you are directed 
to amend the directive dated March 16 ,1994 , 
to reduce the limits for the following 
categories, as provided under the terms of the 
Memorandum of Understanding dated 
February 24 ,1 9 9 4  between the Governments 
of the United States and Federative Republic 
of Brazil:

C ategory Twelve-month limit

2 1 8  ................................... 4 ,4 7 5 ,7 0 8  sq u are m e-
ters.

2 2 5  .................. ................ 7 ,8 3 2 ,4 8 8  sq u are m e-
ters.

C ategory Twelve-month limit

3 5 0  ...................... ............ 1 3 4 ,9 4 9  dozen.

1 The limits have not been adjusted to a c 
count for any imports exported after M arch 3 1 ,  
1 9 9 4

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Com m ittee fo r  the Im plem entation  
o f Textile A greem ents.
[FR Doc. 94-8252 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE

Department of the Navy

Government-Owned Invention; 
Availability for Licensing
AGENCY: Department of the Navy, DOD. 
ACTION: Notice of availability of 
invention for licensing.

SUMMARY: The invention listed below is 
assigned to the United States 
Government as represented by the 
Secretary of the Navy and is available 
for licensing by the Department of the 
Navy.

Request for copies of patent 
application cited should be directed to 
the Office of Naval Research (Code 
00CC3), Ballston Tower One, 800 North 
Quincy Street, Arlington, Virginia 
22217-5660 and must include 
application serial number.
FOR FURTHER INFORMATION CONTACT:
Mr. R.J. Erickson, Staff Patent Attorney, 
Office of Naval Research (Code 00CC3), 
800 North Quincy Street, Arlington, 
Virginia 22217-5660, telephone (703) 
696-4001.

Patent Application 07/473,258: 
Selective Polygon Map Display Method; 
filed 31 January 1990.

Dated: March 29 ,1994.
Michael P. Rummel,
LCDR.fAGC, USN, F ederal R egister Liaison  
O fficer.
[FR Doc. 94-8205  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 3810-AE-M

Government-Owned Invention; 
Availability for Licensing
AGENCY: Department of the Navy, DOD. 
ACTION: Notice of availability of 
invention for licensing.
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SUMMARY: The invention listed below is 
assigned to the United States 
Government as represented by the 
Secretary of the Navy and is available 
for licensing by the Department of the 
Navy.

Request for copies of patent 
application cited should be directed to 
the Office of Naval Research (Code 
00CC3), Baliston Tower One, 800 North 
Quincy Street, Arlington, Virginia 
22217-5660 and must include the 
application serial number.
FOR FURTHER INFORMATION CONTACT:
Mr. R.J. Erickson, Staff Patent Attorney, 
Office of Naval Research (Code 00CC3), 
800 North Quincy Street, Arlington, 
Virginia 22217-5660, telephone (703) 
696-4001.

Patent A pplication 08/200,043: 
Multimedia Medical Translator; filed 22 
February 1994.

Dated: March 28 ,1994 .
M ichael P. Hum m el,
LCDR,JAGC, USN, F ederal Register ¡¿arson 
O fficer.
[FR Doc. 94 -8206  Piled 4 -5 -9 4 ; 8:45 am) 
BILLING CODE 3810-AE-M

DEPARTMENT OF EDUCATION

Cooperative Demonstration Program 
(Correctional Education)
AGENCY: Department of Education. 
ACTION: Notice o f proposed priorities, 
required activities, selection criteria, , 
and Other rquirements for grants to be 
made in Fiscal Year 1995.

SUMMARY: The Secretary proposes 
priorities for awards to be made in fiscal 
year (FY) 1995 using funds appropriated 
in FY 1994 under the Cooperative 
Demonstration Program, which is 
authorized by the Carl D. Perkins 
Vocational and Applied Technology 
Education Act (Perkins Act). Under the 
proposed absolute priority, funds under 
this competition would be reserved for 
applications proposing to demonstrate 
successful cooperation between die 
private sector and public agencies in 
vocational education programs that 
serve criminal offenders under die 
supervision of the justice system. In 
addition, the Secretary intends to invite 
applications that, within the absolute 
priority of correctional education, 
incorporate one or more of the following 
invitational priorities: (1) Advanced 
technologies; (2) community-based 
correctional education; and (3) juvenile 
justice education. The Secretary also 
proposes to impose requirements related 
to the priorities and other matters, and 
to use new selection criteria in

evaluating applications submitted for 
this competition only.
DATES: Comments must be received on 
or before May 6,1994.
ADDRESSES: All comments concerning 
these proposed priorities should be 
addressed to Gail M. Schwartz, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 4529,Switzer 
Building, Washington, DC 20202-7242. 
FOR FURTHER INFORMATION CONTACT: Gail 
M. Schwartz or Christopher Koch, U.S. 
Department of Education, 400 Maryland 
Avenue, SW, room 4529, Switzer 
Building, Washington, DC 20202—7242. 
Telephone: {202}-205—5621. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Dual Party Relay Service at 1—800-877— 
8339 between 8 a.m. and 8 pm., Eastern 
time, Monday through Friday. 
SUPPLEMENTARY INFORMATION: The 
Cooperative Demonstration Program 
provides financial assistance for, among 
other things, model projects that 
demonstrate successful cooperation 
between the private sector (including 
employers, consortia of employers, labor 
organizations, building trade councils, 
and private agencies, organizations, and 
institutions) and public agencies in 
vocational education (including State 
boards for vocational education, State or 
local corrections or correctional 
education agencies, or eligible 
recipients as defined in 34 CFR 400.4). 
This program can help further the 
purposes of the National Education 
Goals. Specifically, the correctional 
education priority directly supports 
Goal 5, that every adult American will 
be literate and will possess the 
knowledge and skills necessary to 
compete in a global economy and 
exercise the rights and responsibilities 
of citizenship.

The designation of correctional 
education as a priority urfcder the 
Cooperative Demonstration program is 
based on the critical problems of 
illiteracy and recidivism pervading our 
Nation's adult and juvenile corrections 
population. The U S. Department of 
Education's National Adult Literacy 
Survey Report, “literacy Behind Prison 
Walls” described a  70 percent illiteracy 
rate among a sample of prisoners as 
follows:

About seven in ten prisoners * * * are apt 
to experience difficulty in performing tasks 
that require them to integrate or synthesize 
information from complex or lengthy texts-or 
to perform quantitative tasks that involve two 
or more sequential operations and that 
require the individual to set up the problem 
(1993, p.vi).

Additionally, a recent study, 
“Vocational and Academic Indicators of

Parole Success” published in the 
Journal of Correctional Education, found 
that inmates who had received 
academic and vocational training while 
in prisma were more likely to be 
employed and less likely to commit 
crimes after their release than other 
inmates (Scìmmacker, et a l., 1996).

Academic mid vocational training is 
also critical for probationers and 
parolees since the majority of the 
Nation’s criminal offenders me serving 
sentences within community 
corrections settings. There were about
4.5 million individuals under 
correctional supervision in the United 
States by the end of 1991, according to 
the Bureau of Justice Statistics. Of these,
3.3 million, or approximately 73 
percent, were under active probation or 
parole supervision within the 
community.

Educational programs for criminal 
offenders that use applied learning 
strategies to teach life skills, job skills, 
and literacy can reduce the likelihood 
that the offenders will return to die 
criminal justice system. After 
completing their sentences, ex-offenders 
often have limited opportunities for 
meaningful employment and lack 
necessary basic life skills, including the 
job-seeking and job-retention skills 
needed to obtain and maintain 
employment. Without basic literacy and 
job skills, it is unlikely that these 
persons will become fully productive 
members of society.

The Secretary will announce the fina! 
priority in a notice in the Federal 
Register. The final priority will be 
determined by responses to this notice, 
available funds, and other 
considerations of the Department. 
Funding of particular projects depends 
on the availability of funds, the nature 
of the final priority, and the quality of 
the applications received. The 
publication of this proposed priority 
does not preclude the Secretary from 
proposing additional priorities, nor does 
it limit the Secretary to funding only 
this priority, subject to meeting 
applicable rulemaking requirements.

The Office of Vocational and Adult 
Education’s Office of Correctional 
Education coordinates programs for 
criminal offenders with other 
Department of Education offices and 
other Federal offices, including the 
Department of Justice’s Federal Bureau 
of Prisons, National Institute of Justice, 
and Office of Juvenile Justice and 
Delinquency Prevention. The Office of 
Correctional Education collaborated 
with these Department of Justice offices 
in preparing this notice.



Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Notices 16 1 9 3

Note: This notice o f proposed priorities 
does not solicit applications. A notice 
inviting applications under this competition 
will be published in the Federal Register 
concurrent with or following publication of 
the notice of final priorities.

priorities
Absolute Priority

Under 34 CFR 75.105(c)(3) the 
Secretary gives an absolute preference to 
applications that meet the following 
priority. The Secretary will fund under 
this competition only model projects 
that demonstrate ways in which public 
agencies in vocational education and 
the private sector can work together 
effectively to assist vocational education 
students who are criminal offenders 
under the supervision of the justice 
system to attain the advanced level of 
skills they need to make a successful 
transition from correctional education 
programs to productive employment 
including—

(a) Work experience or apprenticeship 
programs;

(b) Transitional worksite job training 
for vocational education students that is 
related to their occupational goals and 
closely linked to classroom and 
laboratory instruction provided by an 
eligible recipient;

(c) Placement services in occupations 
that the students are preparing to enter;

(d) If practical, projects that will 
benefit the public, such as the 
rehabilitation of public schools or 
housing in inner cities or economically 
depressed rural areas; or

(e) Employment-based learning 
programs.
Required Activities

The Secretary requires that any 
projects funded under this 
competition—

(a) Coordinate with community 
agencies that furnish transitional 
supportive services to criminal 
offenders such as individual and family 
counseling, housing assistance, 
transportation, and social and cultural 
activities;

(b) Include a well-designed staff 
inservice education component to 
ensure the effective implementation of 
the program;

(c) Address the special learning needs 
of offenders;

(d) Use applied learning strategies to 
teach life skills, jobs skills, and literacy;

(e) If applicable, provide for a 
transition from institutional 
environments to community settings;

(f) Address State and local labor 
shortages and consult the State 
Occupational Information Coordinating 
Committee or State Labor Market

Information Unit in making this 
determination; and

(g) Must submit proof of committed 
partnerships between public agencies 
and the private sector. The definitions 
of “private” and “public” contained in 
34 CFR 77.1 do not include entities 
under the supervision or control of the 
Federal Government; thus, Federal 
entities, including Federal prisons, are 
not eligible members of the partnerships 
required by 34 CFR 426.4(b).

This program activity is authorized by 
section 420A(a)(2) of the Perkins Act 
(Pub. L. 101-392,104 Stat. 753 (1990)).
Invitational Priorities

Within the absolute priority specified 
in this notice, the Secretary is 
particularly interested in applications 
that meet one or more of the following 
invitational priorities. However, under 
34 CFR 75.105(c)(1) an application that 
meets these invitational priorities does 
not receive competitive or absolute 
preference over other applications:
Invitational Priority 1—A dvanced 
Technologies

Projects that incorporate the use of 
interactive instructional technologies, 
such as distance learning, in the context 
of both student training and staff 
inservice training.
Invitational Priority 2—Community 
Corrections

Projects that provide integrated 
vocational and academic education to 
individuals on probation or parole in 
community corrections.
Invitational Priority 3—Juvenile Justice 
Education

Projects that provide integrated 
vocational and academic education to 
students in the juvenile justice system. 
This may inclyde youth placed in 
detention centers, training schools, boot 
camps, or community-based programs.
D efinitions

A^ used in this notice—
“Applied learning” is actively 

student-oriented, characterized by lively 
classroom discussions, absorbing group 
projects, meaningful homework 
assignments, laboratory experiments, 
live and videotaped presentations, and 
other hands-on activities. The purpose 
of applied learning is to create an 
environment that actively engages 
students and teachers in a collaborative 
learning process.

“Community corrections” refers to 
programs serving probationers and 
parolees.

“Life skills” includes self
development, communication skills, job 
development, and education.

“Literacy” means an individual’s 
ability to read, write, and speak in 
English and compute and solve 
problems, at levels of proficiency 
necessary to function on the job and in 
society, to achieve one’s goals, and to 
develop one’s knowledge and potential.
Criteria for Evaluating Applications

For the FY 1995 grant competition 
under the Cooperative Demonstration 
program (Correctional Education) only, 
the Secretary uses the selection criteria 
and assigned points in 34 CFR 426.21 
with the exception of 34 CFR 426.21(a) 
and (b), which are replaced with the 
following;

(а) Program factors. (25 points) The 
Secretary reviews the application to 
assess the quality of the proposed 
project, including the extent to which 
the proposed project will provide—

(1) Integrated academic and 
vocational activities that reflect current 
and projected labor market trends and 
are based upon the Secretary of Labor’s 
Commission on Achievement of 
Necessary Skills (SCANS) report 
recommendations;

(2) Transition from correctional 
education programs to productive 
employment including one or more of 
the following:

(i) Work experience or apprenticeship 
projects.

(ii) Transitional worksite job training 
for vocational education students that is 
related to their occupational goals and 
closely linked to classroom and 
laboratory instruction provided by an 
eligible recipient.

(iii) Placement services in 
occupations that the students are 
preparing to enter.

(iv) If practical, projects that will 
benefit the public, such as the 
rehabilitation of public schools or 
housing in inner cities or economically 
depressed rural areas.

(v) Employment-based learning 
programs.

(3) Post-sentence transitional services 
and follow-up assistance;

(4) Interdisciplinary staff in-service 
education that includes security 
personnel;

(5) Inmate assessment that addresses 
academic, vocational and special 
learning needs;

(б) Ongoing occupational counseling 
to assist with the development of an 
individual vocational plan;

(7) Coordination witn community 
agencies that furnish transitional 
supportive services to criminal 
offenders such as individual and family 
counseling, housing assistance, 
transportation, and social and cultural 
activities;
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(8) Coordination with the State 
Occupational Information Coordinating 
Committee or State Labor Market 
Information Unit in determining State 
and local labor shortages; and

(9) Adequate and appropriate 
involvement and cooperation of the 
public and private sectors in the 
projects, including—

(i) A clear identification of the public 
and private sector involvement in the 
planning of the project;

(ii) A description of public and 
private sector involvement in the 
planning of the project including letters 
of commitment; and

(iii) A description of public and 
private sector involvement in the 
operation of the project.

(b) Educational significance. (10 
points) The Secretary reviews each 
application to determine the extent to 
which the applicant proposes—

(1) Project objectives that contribute 
to the improvement of education for 
criminal offenders;

(2) To use unique and innovative 
techniques to produce benefits that 
address educational problems and needs 
that are of national significance; and

(3) To base the proposed project on 
successfully designed, established, and 
operated model vocational education 
programs that include components 
similar to the components required by 
this program, as evidenced by empirical 
data that demonstrate impact from those 
programs in factors such as—

(i) Student performance and 
achievement;

(ii) GED completion; and
(iii) Post-sentence employment or 

enrollment in education or training 
programs or both.
Other Requirements
Purchase o f Equipment

The projects funded under this 
competition may expend up to 10 
percent of Federal funds for equipment 
as defined in 34 CFR 74.132 and 80.3.
Paperw ork Reduction Act o f  1980

This priority contains information 
collection requirements. As required by 
the Paperwork Reduction Act of 1980, 
the Department of Education will 
submit a copy of the proposed priority 
to the Office of Management and Budget 
(OMB) for its review. (44 U.S.C. 350(h)).

This priority would affect the 
following types of entities eligible to 
apply for a grant under this program: 
State boards of vocational education, 
State or local corrections or correctional 
education agencies, State or local 
educational agencies, postsecondary 
educational institutions, institutions of
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higher education, area vocational 
education schools, intermediate 
educational agencies, community 
correctional education agencies, other 
public or private non-profit agencies, 
institutions, or organizations, and the 
private sector (including employers, 
labor organizations, building trade 
councils, and private agencies, 
organizations, and institutions). The 
Secretary needs and uses the 
information to determine whether 
proposed projects are likely to meet 
identified national needs. The annual 
public reporting burden for the 
collection of information is estimated to 
average 90 hours per response for 130 
respondents, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, Room 3002, New Executive Office 
Building, Washington, DC 20503, 
Attention: Daniel J. Chenok.
Intergovernmental Review

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program.
Invitation to Comment

Interested persons are invited to 
submit comments and recommendations 
regarding these proposed priorities.

All comments submitted in response 
to this notice will be available for public 
inspection, during and after the 
comment period in 330 C Street, SW„ 
room 4529, Mary E. Switzer Building, 
Washington, DC, between the hours of 
8:30 a.m. and 4:30 p.m., Monday 
through Friday of each week, except 
Federal holidays.
APPLICABLE PROGRAM REGULATIONS: 34 
CFR parts 400 and 426. Program 
Authority: 20 U.S.C. 2420a.
(Catalog of Federal Domestic Assistance 
Number 84.199D Cooperative Demonstration 
Program)

6, 1994 / Notices

Dated: March 30 ,1994.
Augusta Souza Kappner,
A ssistant Secretary, O ffice o f V ocational and 
Adult Education.
[FR Doc. 94-8166 Filed 4—5—94; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Invitation for Proposals for Projects 
Designed To Support Risk Assessment 
and Risk Management Practices 
Associated With DOE’s Environmental 
Management Programs

AGENCY: Office of Environmental 
Management, DOE.
ACTION: Notice of Program Interest; 
Amendment.

SUMMARY: This notice replaces and 
supersedes the Notice of Program 
Interest (NOPI) published in the Federal 
Register on February 22,1994 (59 FR 
8462). The purpose of this 
announcement is to correct the previous 
NOPI and clarify the program needs in 
risk assessment and risk management 
for the Office of Environmental 
Management.
DATES: This notice is effective on April
6,1994 and will remain effective until 
September 30,1994. This notice extends 
the due date for receipt of proposals 
from April 8,1994 to September 30, 
1994. Due to programmatic needs, 
proposals related to risk management 
support and risk assessment at DOE 
facilities need to be received as early as 
possible. Awards, if made, will not be 
available before October 1,1994. 
Proposals that are received before June
30,1994, will receive priority 
consideration. Proposals received after 
June 30,1994 will receive consideration 
dependent upon funding availability 
after the initial awards are made. 
ADDRESSES AND FURTHER INFORMATION 
CONTACT: Requests for technical 
information should be directed to Dr. 
Michael Heeb, Department of Energy, 
Office of Environmental Management, 
Washington, DC 20585, Telephone (202) 
586-2661. For procurement related 
information, contact Dr. John Wengle, 
EM-53, U.S. Department of Energy, 
Office of Environmental Management, 
Office of Technology Development, 
Washington, DC 20585, (301) 903-8491. 
Proposals (original plus (5) copies), 
citing this NOPI, should be directed to: 
Office of Procurement Assistance and 
Program Management, Unsolicited 
Proposals Management Section, HR- 
522.2, Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585.
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SUPPLEMENTARY INFORMATION:
I. Purpose
II. Objective Merit Review 
HI. Proposal Format
IV. Evaluation Criteria
V. Awards

I. Purpose
The Office of Environmental 

Management (EM) is seeking to award 
grants or cooperative agreements to 
applicants, to fund (in whole or in part) 
projects, or cost share in projects, that 
will help EM implement a program to 
develop credible risk assessment and 
risk management practices to protect the 
public health and environment at DOE 
facilities and sites.

For more information about EM’s 
needs in risk assessment and risk 
management, including information 
related to the integration of risk 
assessment and risk management, 
interested applicants are referred to the 
National Research Council’s report 
“Building Consensus Through Risk 
Assessment and Management of the 
Department of Energy’s Environmental 
Remediation Program,” National 
Academy Press, 1994, and the 
presentations contained therein by 
Assistant Secretary Thomas Grumbly 
and concerned stakeholders. Copies of 
the National Research Council's report 
may be obtained from the Department of 
Energy by calling Ms. Mary Wilson, 
Telephone (202) 586-2661. It is strongly 
recommended that interested applicants 
review this document prior to 
submitting a proposal.

EM’s program m integrated risk 
management faces two critical activity 
areas: First, a statutory requirement to 
report to Congress on the risks to the 
public health and safety posed by the 
conditions at the Nation’s nuclear 
weapons complex; and second, the need 
for long-term assistance in risk 
assessment and risk management at 
DOE facilities and sites. The first 
activity was mandated by Congress in 
Public Law 103—126, enacted October
28,1993. The DOE is addressing the 
Congressional requirement through 
actions that are on a separate track and 
not addressed by this announcement. It 
is the second activity that this 
solicitation addresses, i.e., the long-term 
needs for assistance in developing 
credible processes and methods for risk 
assessments and risk management 
decisions that include meaningful 
involvement of affected parties, friture 
land and facilities use planning, cost of 
proposed remediation activities, public 
and worker health and safety, and 
environmental impacts.

As discussed in the National Research 
Council’s report and in specific remaries

by Assistant Secretary Thomas 
Grumbly, DOE is seeking to define the 
risks to human health and the 
environment on a site-by-site basis. 
Further, DOE is seeking approaches and 
methods:

• To systematically identify and 
characterize, on a site-by-site basis, the 
risks to human health and the 
environment;

• To systematically identify and 
characterize the data gaps and 
uncertainties, and identify methods for 
filling gaps and reducing uncertainties, 
in our present understanding of the 
above cited risks;

• To systematically review and 
recommend the process by which the 
above cited risks will be reduced;

• To systematically review and 
recommend how public participation 
should be involved in risk evaluation 
and how such risks should be 
communicated to non-technical 
audiences; and

• To systematically review and define 
the costs for risk reduction.

In addition, the credibility of DOE 
and its site contractors is a serious issue 
that must be appropriately addressed if 
valid and persuasive risk assessments 
are to be conducted, i.e., serious 
consideration must be extended to the 
question of who performs the risk 
assessment, who performs the risk 
reduction assessment, who performs the 
cost assessment, etc.

The National Research Council has 
identified several obstacles associated 
with using a risk based approach at DOE 
sites. These obstacles include the fact 
that:

• The use of risk assessment to set 
priorities for remediation is viewed with 
skepticism;

• Risk assessment is viewed as a 
mechanical process, without 
opportunity for public input, that often 
fails to give due consideration to 
affected stakeholders;

• Stakeholders have voiced concerns 
that risk assessments may result in an 
inequitable distribution of resources 
both among and within facilities and 
sites.

Notwithstanding these obstacles, the 
National Research Council has 
concluded that a risk based approach to 
environmental cleanup is both feasible 
and desirable. In order for such an 
approach to be effective in influencing 
Remedial Action Decisions, it is 
necessary that ride management and risk 
assessment theory and processes, robust 
public participation programs, and 
public policy decision makers he 
brought together and integrated into one 
coherent decision making process.

EM is interested in receiving 
proposals from applicants that propose 
creative and innovative methods for 
providing credible risk assessments and 
credible practices for implementation of 
risk-based decisions. Proposals should 
address cost/risk policy and priority 
setting at the DOE sites involving 
decontamination, decommissioning, 
environmental restoration, facilities 
transition, technology development, and 
site management

Proposals that include an integrated- 
systems approach that includes 
technology-based solutions for reducing, 
eliminating, or mitigating risks at the 
weapons complex are most desirable. In 
addition, proposers should demonstrate 
an organizational capability both to 
work with diverse multi-disciplinary 
technical groups and to work with 
social and cultural issues in the risk 
assessment arena. Additional factors to 
be considered in decision-making and 
in establishing priorities include:

• Federal Facilities Agreements;
• State and local agreements;
• Tribal agreements;
• Public participation and outreach to 

affected citizen groups;
• Innovative approaches to 

development of credible risk 
assessments and implementation of risk- 
based decision making;

• Strategies and methods for 
identifying and filling data gaps and 
reducing uncertainties;

• Environmental justice, 
socioeconomic and sociopolitical issues; 
and

• Other environmental, worker, and 
public health and safety issues.
JD. Objective Merit Review

An objective merit review of each 
proposal will be accomplished in 
accordance with EM’s Merit Review 
System, as published in the Federal 
Register on May 6,1991 (56 FR 20602). 
Applicants are advised that EM shall 
utilize the procedure detailed under 
subsection IV(E)(2) of its Merit Review 
System (56 FR 20604), i.e., field readers 
shall be utilized in lieu of standing 
review committees.
III. Proposal Form at

The proposal shall contain two 
sections, technical and cost. Technical 
proposals shall be no more than fifty 
(50) pages in length; resumes of 
proposed key personnel should be 
submitted as an appendix to the 
technical proposal and will not be 
counted against the page limit. It is left 
to the proposer to determine how best 
to structure the proposal. However, the 
following information shall be included:



1 6196 Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Notices

a. Proposals shall include a detailed 
project description that discusses the 
specific tasks to be performed under the 
proposed project.

b. Proposals must also demonstrate 
that the offeror is perceived as neutral 
and credible, and is capable of 
conducting scientifically valid and 
responsible assessments. Assessments 
must include clear statements of what is 
not known and what is uncertain, as 
well as statements of what is known. 
Proposals must demonstrate how 
independent, external peer-review will 
be conducted.

c. Proposals must demonstrate that 
the offeror has the experience and 
capability to plan, organize, manage, 
and facilitate public participation in 
communities. Proposals must also 
demonstrate that the offeror has the 
experience and ability to effectively 
communicate complicated scientific 
information on potential risks and 
uncertainties, to local and national 
stakeholders, other affected and 
concerned citizens, and decision makers 
at all levels.

d. Proposals must demonstrate that 
the offeror presently has or is capable of 
obtaining staff with the training, 
expertise, and experience needed to 
conduct scientifically complex risk 
assessments and cost assessments. 
Proposals must identify the technical 
and scientific staff that will actually 
conduct the studies and detail their 
professional experience as well as their 
level bf program involvement.

e. Proposals must demonstrate that 
the offeror has the ability to integrate 
their work with the activities of other 
organizations conducting risk 
assessments.

f. Proposals must demonstrate that the 
offeror has management capability, for 
both financial and scientific 
management, and a demonstrated skill 
in planning and scheduling projects of 
comparable magnitude to that proposed 
under this NOPI.

Cost proposals shall have no page 
limit. The cost proposal shall include a 
summary breakdown of all costs, and 
provide a detailed breakdown of costs 
on a task-by-task basis for each task 
contained in the project description. In 
addition, any expectation concerning 
cost sharing shall be clearly stated. Cost 
sharing is encouraged, but it shall not be 
considered in the selection process.

IV. Evaluation Criteria

The evaluation criteria are as 
specified in subsection IV(G) of EM’s 
Merit Review System (56 FR 20604).

V. Awards
Approximately $20 million may be 

available in FY 1995 for projects. If 
sufficient acceptable applications are 
received, available funding may 
determine the number of awards. 
Awards, if any, will be determined 
through evaluation of applications 
received against the evaluation criteria, 
and the availability of funds. Awards, 
either grants or cooperative agreements, 
will be made only to technically 
acceptable applicants. Budget and 
project periods may be negotiated to fit 
the requirements of particular projects; 
awards will be on a schedule to be 
agreed to by DOE and the awardee. DOE 
reserves the right to support or not 
support any portion, all, or none of the 
proposals submitted.

Issued in Washington, DC, on March 31, 
1994.
Thomas P. Grumbly,
A ssistant Secretary fo r  Environm ental 
M anagement.
[FR Doc. 94-8234 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 6450-01-P

Financial Assistance Award: 
Underground Injection Practices 
Research Foundation
AGENCY: Department of Energy, Metairie 
Site Office.
ACTION: Notice of intent.

SUMMARY: The Department of Energy 
(DOE), Metairie Site Office, announces 
that pursuant to 10 CFR 600.7(b)(2)(i)
(A) and (D) it intends to make a Non- 
Competitive Financial Assistance 
Award (Grant) through the Pittsburgh 
Energy Technology Center to the 
Underground Injection Practices 
Research Foundation.
FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Pittsburgh 
Energy Technology Center, Acquisition 
and Assistance Center, P.O. Box 10940, 
MS 921-116, Pittsburgh, PA 15236, 
Attn.: Mary Beth J. Pearse, Telephone; 
(412)892-4949.
SUPPLEMENTARY INFORMATION: The 
UIPRF has proposed a two-task project 
relating to Class II injection well 
operations in various states throughout 
the country. Task I of the proposed 
project is designed to extend the 
implementation of a Risk-Based Data 
Management System (RBDMS) in four 
states. Alaska, Mississippi, Montana, 
and Nevada would be given assistance 
with converting data from existing data 
management systems; coding and 
internal testing of the RBDMS; 
preparing documentation, training, and 
technology transfer; and project

management. Task II of the proposed 
project would offer assistance in 
conducting four regional training 
seminars related to Area of Review 
(AOR) investigations and environmental 
compliance.

The Underground Injection Practices 
Council (UIPC) was formed in 1983 to 
work with various federal agencies, state 
underground injection control (UIC) 
officials, municipal and county officials, 
representatives of environmental 
groups, industry, scientists, and others 
on safe and effective methods for waste 
disposal. The UIPC, through its 
Research Foundation, conducts a 
comprehensive program of original 
research and data collection and serves 
as a clearinghouse for information on 
underground injection. The UIPC also 
conducts a variety of educational 
programs and serves as a forum for the 
development of more sound regulations 
and technical standards.

Greater emphasis is currently being 
placed oh the ability of states to justify 
their regulatory decisions, with interest 
in developing reliable procedures for 
assessing the risks posed by oil and gas 
injection wells increasing rapidly. 
Under the Safe Drinking Water Act, 
agencies that implement UIC programs 
are required to prevent subsurface 
injection that endangers an 
underground source of drinking water 
(USDW).

The UIPRF just completed a grant 
from DOE that involved the 
investigation of state environmental, oil, 
and gas data, and data management 
systems that pertain to underground 
injection control. The primary goal of 
this research was to increase the base of 
technical and environmental knowledge 
related to the application of the UIPRF 
model that has been developed to assess 
the risk of injection water contaminating 
a USDW. The project involved four 
major tasks: (1) Conducting an inventory7 
and needs assessment of the database 
management systems of the 21 states 
that have primacy to supplement the 
UIC requirements for Class II wells, (2) 
conducting investigations of six state’s 
data management system capabilities 
and making hardware and software 
improvements, (3) conducting a 
Technical Symposium on Class II 
injection wells relating to the 
application of the UIPRF model that was 
developed to assess risk of injection 
water contaminating USDWs, and (4) 
conducting investigations of four states’ 
data management system capabilities 
and making hardware and software 
improvements. Task I of the current 
project proposed by UIPRF seeks to 
expand upon Task IV of the just- 
completed grant by extending the
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implementation of the RBDMS in four 
states (Alaska, Mississippi, Montana, 
and Nebraska). These states will be 
given assistance with converting data 
fro m  existing data management systems, 
coding and testing RBDMS, preparing 
documentation, and training efforts.

In accordance with 10 CFR 
600.7(b)(2)(i) criteria (A) and (D), a 
noncompetitive Financial Assistance 
Award to the UIPRF has been justified. 
This effort is a continuation of the just- 
completed grant and opening up a 
continuation effort to competition 
would have a significant adverse effect 
on continuity of the activity. The 
Applicant has exclusive domestic 
capability to perform this activity 
successfully, based upon the unique 
technical expertise of the UIPRF which 
will ensure maximum utilization of 
existing state, federal, industry and 
commercial sources of data necessary to 
complete the study. This effort therefore 
is considered suitable for 
noncompetitive financial assistance and 
would not be eligible for financial 
assistance under a solicitation, and a 
competitive solicitation would be 
inappropriate.

DOE funding for this research is 
estimated to be $499,745 for the 
duration of the project. These funds will 
be used to pay for the reasonable cost 
of research staff, administrative support 
personnel, consultants, experts, and 
printing costs as necessary for the 
research project.

Dated; March 28,1994.
Richard D. Rogus,
Contracting O fficer.
[FR Doc. 94-8235 Filed 4 -5 -9 4 ; 8:45 ami 
BILUNQ CODE 6450-01-P-M

Energy Information Administration

Forms EIA-23, 23P and 64A, “Oil and 
Gas Reserves Surveys”
AGENCY: Energy Information 
Administration, Department of Energy. 
ACTION: Notice of the Proposed 
Extension of the Forms EIA-23,
“Annual Survey of Domestic Oil and 
Gas Reserves,” EIA-23P, “Oil and Gas 
Well Operator List Update Report,” and 
EIA-64A, ‘‘Annual Report of the Origin 
of Natural Gas Liquids Production,” and 
solicitation of comments.

SUMMARY: The Energy Information 
Administration (EIA), as part of its 
continuing effort to reduce paperwork 
and respondent burden (required by the 
Paperwork Reduction Act of 1980, Pub. 
L. No. 96-511, 44 U.S.C. 3501 et seq.), 
conducts a presurvey consultation 
program to provide the general public

and other Federal agencies with an 
opportunity to comment on proposed 
and/or continuing reporting forms. This 
program helps to ensure that requested 
data can be provided in the desired 
format, reporting burden is minimized, 
reporting forms are clearly understood, 
and the impact of collection 
requirements on respondents can be 
properly assessed.

C u rre n tly , EIA is soliciting comments 
concerning the proposed extension of 
the Forms EIA-23, ‘‘Annual Survey of 
Domestic Oil and Gas Reserves,” EIA- 
23P, ‘‘Oil and Gas Well Operator List 
Update Report,” and EIA-64A, ‘‘Annual 
Report of the Origin of Natural Gas 
Liquids Production.” It is proposed that 
Forms EIA-23P and EIA 64A be 
extended without modification. For 
large operators reporting on Form EIA- 
23, the form will be modified to also 
collect estimates of reserves and 
production associated with enhanced 
oil recovery methods and 
nonconventional gas. This proposed 
modification reflects the growing 
importance to U.S. oil and gas supplies 
of enhanced oil recovery and 
nonconventional gas. To offset the 
incremental burden associated with this 
proposed modification, the requirement 
to report indicated additional reserves 
on Form EIA-23 will be discontinued. 
For small operators reporting on Form 
EIA-23, the form will be extended 
without modification.
DATES: Written comments must be 
submitted by May 6,1994.

If you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 
time allowed by this notice, you should 
advise the contact listed below of your 
intention to do so as soon as possible. 
ADDRESSES: Send comments to Mr. Paul 
Chapman, Energy Information 
Administration, Dallas Field Office,
1114 Commerce Street, room 804,
Dallas, Texas 75242-2899, Telephone 
(214) 767-2200.
FOR FURTHER INFORMATION CONTACT*. 
Requests for additional information or 
copies of the form and instructions 
should be directed to Mr. Paul Chapman 
at the address above.
SUPPLEMENTARY INFORMATION:
I. Background
II. Current Actions
III. Request for Comments

I. Background
In order to fulfill its responsibilities 

under the Federal Energy 
Administration Act of 1974 (Pub. L. No. 
93-275) and the Department of Energy 
Organization Act (Pub. L. No. 95-91),

the Energy Information Administration 
is obliged to carry out a central, 
comprehensive, and unified energy data 
and information program. As part of this 
program, EIA collects, evaluates, 
assembles, analyzes, and disseminates 
data and information related to energy 
resource reserves, production, demand, 
and technology, and related economic 
and statistical information relevant to 
the adequacy of energy resources to 
meet demands in the near and longer 
term future for the Nation’s economic 
and social needs.

Operators of crude oil and natural gas 
wells are the target respondents of the 
Form EIA-23 and operators of natural 
gas plants are the target respondents of 
the Form EIA-64A. The amount of 
crude oil, associated-dissolved and 
nonassociated natural gas, and lease 
condensate production and reserves by 
field are requested of major oil and gas 
well operators. In addition a selected 
sample of small operators provides 
production and reserves of crude oil, 
natural gas and lease condensate at a 
State level on the Form ËIA—23. The 
amount of natural gas processed, natural 
gas liquids produced, the resultant 
shrinkage of the natural gas, and the 
amount of natural gas used in 
processing are requested of natural gas 
plant operators. In response to Public 
Law 95-91 Section 657, estimates of 
U.Sf oil and gas reserves are to be 
reported annually. These estimates are 
essential to the development, 
implementation, and evaluation of 
energy policy and legislation. Data will 
be used directly in the annual 
publication U.S. Crude Oil, N atural Gas, 
and N atural Gas Liquids Reserves, and 
incorporated in a number of other 
publications and analyses. Secondary . 
publications which use the data include 
the Annual Energy Review, Annual 
Energy O utlook, Petroleum  Supply 
Annual, and Natural Gas Annual.
II. Current Actions

This notice is for a proposed three- 
year extension of the Forms ELA-23, 
“Annual Survey of Domestic Oil and 
Gas Reserves,” EIA-23P, “Oil and Gas 
Well Operator List Update Report,” and 
EIA-64 A, “Annual Report of the Origin 
of Natural Gas Liquids Production,” 
until December 31,1997. Forms EIA- 
23P and EIA-64A will be extended 
without modification. For large 
operators reporting on Form EIA-23, the 
form will be modified to also collect 
estimates of reserves and production 
associated with enhanced oil recovery 
methods and nonconventional gas. 
Implementation of this proposed 
modification is contingent upon the 
availability of resources required to
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make the EIA-23 data system capable of 
handling the new data. To offset the 
incremental respondent burden 
associated with reporting enhanced oil 
recovery and nonconventional gas 
reserves and production, and to focus 
the survey more effectively on proved 
reserves, the requirement for large 
operators to report indicated additional 
reserves (a reserves category that is not 
proved) will be discontinued. For small 
operators reporting on Form EIA-23, the 
form will be extended without 
modification.

Prospective respondents and other 
interested parties should comment on 
the actions discussed in item II. The 
following general guidelines are 
provided to assist in the preparation of 
responses. Please indicate to which 
form(s) your comments apply.

As a potential respondent:
A. Are the instructions and 

definitions clear and sufficient? If not, 
which instructions require clarification?

B. Can the data be submitted using the 
definitions included in the instructions?

C. Can data be submitted in 
accordance with the response time 
specified in the instructions? Would it 
be possible for you to submit the data 
as much as two months earlier?

D. Public reporting burden for this 
data collection is estimated to range 
from 62 to 333 hours per response for 
the field level (i.e., large operator) ; 
version of Form EIA—23, “Annual 
Survey of Domestic Oil and Gas 
Reserves” and reporting burden is 
estimated to average 8 hours per 
response for the State level (i.e., small 
operator) version of Form EIA-23.
Public reporting burden is estimated to 
average 5.9 hours per response for the 
Form EIA-64A, “Annual Report of the 
Origin of Natural Gas Liquids 
Production.” Public reporting burden is 
estimated to average 0.25 hours per 
response for the Form EIA-23P, “Oil 
and Gas Well Operator List Update 
Report.” How much time, including 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information, do you 
estimate will be required for you to 
complete and submit the required form?

E. What is the estimated dollar cost of 
completing this form, including the 
direct and indirect costs associated with 
the collection?

F. How can the form be improved?
G. Do you know of any other Federal, 

State, or local agency that collects 
similar data? If you do, specify the 
agency, the data element(s), and the 
means of the collection,

As a potential user.

A. Can you use data at the levels of 
detail indicated on the form? In 
particular, can you use the proposed 
data on reserves and production 
associated with enhanced oil recovery 
methods and nonconventional gas?

B. For what purpose would you use 
the data? Please be specific.

C. Would you be adversely affected by 
discontinuation of indicated additional 
reserves data from the EIA-23 field 
form?

D. How could the form be improved 
to better meet your specific needs?

E. Are there alternative sources of oil 
and gas reserves data and do you use 
them? What are their strengths or 
deficiencies?

EIA is also interested in receiving 
comments on any other aspect of the 
data collection forms or the need for the 
information contained in the Oil and 
Gas Reserves Surveys.

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of the form; they also will 
become a matter of public records
Statutory Authorities

Sections 3506(a) and (c)(1), Paperwork 
Reduction Act of 1980, as amended, Pub. L. 
No. 96-511 , 44 U.S.C. 3506(a) and (c)(1).

Issued in Washington, DC, March 31,1994. 
Yvonne M. Bishop,
Director, Statistical Standards, Energy 
Inform ation Adm inistration.
[FR Doc. 94-8245 Filed 4 -5 -9 4 ; 8:45 am)
BILUNG CODE 6450-01-P

Federal Energy Regulatory 
Commission
[Projects No. 10808,10809,10810— 
Michigan]

Wolverine Hydroelectric Corp., 
Availability of Draft Multiple Project 
Environmental Assessment

March 31 ,1994.
In accordance with the National 

Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s (Commission’s) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897), the Office of 
Hydropower Licensing has reviewed the 
applications for an original license for 
the Edenville, Secord, and Smallwood 
Hydroelectric Projects, located on the 
Tittabawassee River, Gladwin County, 
Michigan and has prepared a Draft 
Environmental Assessment (DEA) for 
the projects. In the DEA, the 
Commission’s staff has analyzed the 
potential environmental impacts of the 
proposed projects and has concluded 
that approval of the projects, with

appropriate mitigation or enhancement 
measures, would not constitute a major 
federal action significantly affecting the 
quality of the human environment.

Copies of the DEA are available for 
review in the Public Reference Branch, 
room 3104, of the Commission’s offices 
at 941 North Capitol Street* NE., 
Washington, DC 20426.

Please submit any comments within 
30 days from the date of this notice. 
Comments should be addressed to Lois
D. Cashell, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426. Please affix Project No. 10808, 
10809, or 10810 to all comments as 
appropriate. For further information, 
please contact Charles T. Raabe, at (202) 
219-2811.
Lois D. Cashell,
Secretary.
(FR Doc. 94-8168  Filed 4 -5 -9 4 ; 8:45 am]
BILLING CODE 6717-OI-M

[Docket No. RM94-12-000]

Interstate Natural Gas Pipeline Gas 
Supply Realignment Costs; Public 
Conference

March 30 ,1994 .
AGENCY: Federal Energy Regulatory 
Commission, DOE.
ACTION: Notice of Public Conference.

SUMMARY: The Federal Energy 
Regulatory Commission is issuing this 
notice to establish a date for a public 
conference to discuss the use of pricing 
differential mechanisms by interstate 
natural gas pipelines to recover gas 
supply realignment costs.
DATES: The public conference will be 
held on May 26,1994, in the 
Commission Meeting Room. Persons 
wishing to make a formal presentation 
to the Commission should submit a 
written request to the Secretary of the 
Commission no later than May 2,1994. 
ADDRESSES: Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426.
FOR FURTHER INFORMATION CONTACT: 
Mary Hain, (202) 208-0996.

Take notice that on May 26,1994 at 
10 a.m., the Commission will convene a 
public conference in the above 
captioned proceeding to examine the 
use of pricing differential mechanisms 
by interstate natural gas pipelines to 
recover gas supply realignment costs.

In Order No. 63 6 1 the Commission 
established policies for the recovery of

' Pipeline Service Obligations and Revisions to 
Regulations Governing Self-Implementing
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the costs incurred by pipelines in 
connection with the transition required 
by that restructuring rule. One category 
of costs recognized by the Commission 
were the costs the pipelines would 
incur to realign the gas supplies they 
had under contract with producers in 
order to make bundled sales. After 
unbundling, as required in the 
restructuring rule, the Commission 
expected that pipelines would have to 
reform their supply contracts to market 
levels or terminate the contracts 
altogether. In Order No. 636 the 
Commission adopted the policy that 
pipelines would be permitted hill 
recovery of prudently incurred gas 
supply realignment costs.2

Subsequently, in cases concerning the 
implementation of the restructuring 
rule, the Commission decided that, in 
certain circumstances, it would permit a 
pipeline to recover the difference 
between the contract price and the 
market price as a gas supply 
realignment cost for a two-year period.3 
The premise underlying thé 
Commission’s decision was that 
allowing the recovery of pricing 
differentials for a two year period would 
be less costly than requiring the 
pipeline to hastily arrange to buy out of 
the contract.

The Commission’s recent experience 
with pipeline filings to recover pricing 
differentials has raised questions about 
whether this method for recovering gas 
supply realignment costs is an effective 
way to minimize gas supply realignment 
costs—the Commission’s original goal in 
approving the use of such mechanisms. 
If it is not an effective method for 
minimizing gas supply realignment 
costs, then, the Commission requests 
proposals for alternatives that are 
consistent with the Commission’s policy 
to permit pipelines the full recovery of 
their prudently incurred gas supply .̂  
realignment costs. The purpose of the 
conference is limited to consideration of 
the pricing differential mechanism. The 
Commission does not intend to 
reexamine its other policies on the 
recovery of transition costs.

Transportation; and Regulation of Natural Gas 
Pipelines After Partial Wellhead Decontrol, 57 FR 
U.267 (April 16,1992), HI FERC Stats. & Regs. 
Preambles f  30,939 (April 8,1992); order on reh’g, 
Order No. 636-A, 57 FR 36,128 (August 12,1992), 
ul FERC Stats. & Regs. Preambles 1 30,950 (August 
3 ,1992); order on reh’g, Order No. 636-B, 57 FR 
p.911 (December 8,1992), 61 FERC 1 61,272 
(1992).

1 m FERC Stats. & Regs. Preambles at 30,458.
^See( e.g., Texas Eastern Transmission Corp., 62 

o ivr *  61’°15 (January 13,1993); order on reh’g 
63 FERC 1 61,100 (April 22,1993); and Southern 
1993)3 ^aS ^ °” 64 FERC 1 61,274 (September 3,

The public conference convened by 
this notice will be held at 10 a.m. on 
May 26,1994, in the Commission 
Meeting Room, 825 N. Capitol St., NE., 
Washington DC 20426.

Any person who wishes to make a 
formal presentation to the Commission 
should submit a written request to the 
Secretary of the Commission no later 
than May 2,1994. Every effort will be 
made to accommodate such requests. 
Members of the Commission intend to 
participate in this public conference and 
will reserve time for questions and 
answers. After the conference, 
participants and others may file written 
comments by June 24,1994.

By direction of the Commission: 
Commissioner Santa concurred with a 
separate statement attached.
Lois D. Cashell,
Secretary.

Santa, Commissioner, concurring: 
Issued March 30,1994.

With this notice of Public Conference, 
the Commission is initiating an inquiry 
into whether permitting the recovery of 
pricing differential costs (PDC) is an 
“effective way to minimize gas supply 
realignment costs,” The Notice includes 
the Commission’s reassurance that, if 
PDC recovery is not an effective method 
for minimizing gas supply realignment 
(GSR) costs, we will limit ourselves to 
the consideration of “alternatives that 
are consistent with the Commission’s 
policy to permit pipelines full recovery 
of their prudently incurred gas supply 
realignment costs.” Notwithstanding 
this reassurance, I am troubled by the 
prospect that the Commission would 
appear to be considering a mid-stream 
change in its mechanism for the 
recovery of Order No. 636 transition 
costs.

In Texas Eastern Transmission Corp., * 
the Commissipn authorized PDC 
recovery for a period of two years. The 
Commission made clear that at the end 
of this period, the effectiveness of PDC 
recovery as a means to minimize 
transition costs would be subject to 
reexamination. In particular, the 
Commission has provided pipelines 
with warnings that:

(1) the burden is on the pipeline to 
support the continuation of PDC 
recovery beyond the initial period;2

(2) a pipeline cannot prudently delay 
realigning its problem contracts on the 
basis of the possibility of an extension;3 
and

* 62 FERC 1 61,015 at 61,125 (1993).
2 Id.
3 Southern Natural Gas Co., 64 FERC 1 61,274 at 

62,932 (1993).

(3) after the two-year period, the 
Commission may revisit the issue of 
continuing the mechanism.-»

The Commission already has 
established a procedure for determining 
whether, ultimately, these costs will be 
recoverable. In addition to examining 
the eligibility and prudence of PDCs, if 
raised by parties to the proceedings, the 
Commission has stated that the burden 
will be on the pipeline to demonstrate 
that the PDC methodology will 
minimize GSR costs.5 Further, the 
pipeline will have the burden of 
demonstrating that it made a bona fide 
effort to renegotiate the contracts 
underlying the PDCs it has filed to 
recover.6 Filings to recover PDCs have 
been set for hearing, and the records 
developed in those proceedings will 
give the Commission a basis for 
determining whether the PDC recovery 
procedure in fact minimizes Order No. 
636 transition costs.

Consequently, it is troubling that 
approximately nine months into the 
two-year period 7 the Commission is 
initiating a proceeding, docketed as a 
rulemaking, to consider whether the 
PDC recovery mechanism is “an 
effective way to minimize gas supply 
realignment costs” and to consider 
proposals for alternatives. I would hope 
that the end result of this proceeding is 
not a termination or modification of the 
PDC recovery mechanism effective prior 
to the end of the two-year period.
Rather, I would hope that the record 
developed in this proceeding, together 
with the case-specific records developed 
in the section 4 GSR cost proceedings, 
will be used to inform the Commission’s 
decision whether to terminate, modify, 
or continue the PDC recovery 
mechanism beyond two years.

Absent compelling evidence that the 
PDC recovery mechanism is not 
minimizing GSR costs, I wnuld be 
reluctant to modify the mechanism mid
stream. I believe that regulatory 
certainty is important, and that 
pipelines have relied on the two-year 
time horizon provided by the PDC 
recovery mechanism. Therefore, I would 
urge my colleagues to consider carefully 
the consequences of modifying this

4Texas Eastern Transmission Corp., 64 FERC 
f  61,305 at 63,307 (1993).

sTexas Eastern Transmission Corp., 62 FERC at 
61,125. Also, to ensure cost minimization, the 
Commission required that Texas Eastern maintain 
a list of above-market contracts (List A) and a list 
of below-market contracts (List B) and credit net 
revenues from List B gas sales against the pricing 
differential from List A gas sales.

‘ Id.
7 Texas Eastern was the first pipeline to file to 

recover PDC costs, and approximately nine months 
of Texas Eastern’s two-year period has elapsed.
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aspect of the Order No. 636 transition 
cost recovery procedure at this time. 
Donald F. Santa, Jr.
C om m issioner.
[FR Doc. 94—8187 Filed 4-5-94; 8:45 am]
BILLING CODE 6717-01-P

[Docket No. JD94-04063T Oklahoma-71]

State of Oklahoma; NGPA Notice of 
Determination by Jurisdictional 
Agency Designating Tight Formation
March 31,1994.

Take notice that on March 25,1994, 
the Corporation Commission of the State 
of Oklahoma (Oklahoma) submitted the 
above-referenced notice of 
determination pursuant to 
§ 271.703(c)(3) of the Commission’s 
regulations, that part of the Atoka 
Formation at a depth of 12,436 feet, 
underlying portions of Caddo, Blaine 
and Custer Counties, Oklahoma, 
qualifies as a tight formation under 
section 107(b) of the Natural Gas Policy 
Act of 1978. The recommended area is 
described as all of Section 6, Township 
12 North, Range 13 West; Section 31, 
Township 13 North, Range 13 West; 
Section 1, Township 12 North, Range 14 
West and Section 36, Township 13 
North, Range 24 West.

The notice of determination also 
contains Oklahoma’s findings that the 
referenced formation meets the 
requirements of the Commission’s 
regulations set forth in 18 CFR part 271.

The application for determination is 
available for inspection, except for 
material which is confidential under 18 
CFR 275.206, at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426. Persons objecting to the 
determination may file a protest, in 
accordance with 18 CFR 275.203 and 
275.204, within 20 days after the date 
this notice is issued by the Commission. 
Lois D. Cashell,
Secretary.
(FR Doc. 94-8167 Filed 4-5-94; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION 
AGENCY
[FR L -4859-8]

Agency Information Collection 
Activities Under OMB Review
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) (44

U.S.C. 3501 et seq.), this notice 
announces the Office of Management 
and Budget’s (OMB) responses to 
Agency PRA clearance requests. '
FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer (202) 260-2740.
SUPPLEMENTARY INFORMATION:

OMB Responses to Agency PRA 
Clearance Requests

EPA ICR No. 1361.04; Information 
Requirements for Boilers and Industrial 
Furnaces; was approved 01/31/94; OMB 
No. 2050-0073; expires 01/31/97.

EPA ICR No. Î633.04; SO2 Emissions 
Control and NOx Emissions Control 
Requirements of Title IV of the Clean 
Air Act Amendments of 1990; was 
approved 02/28/94; OMB No. 206G- 
0258; expires 01/31/96.

EPA ICR No. 0246.05; Contractor’s 
Cumulative Claim and Reconciliation; 
was approved 02/28/94; OMB No. 2030- 
0016; expires 02/28/97.

EPA ICR No. 1650.01; Permits for 
Early Reductions Sources, Information 
Requirements; was approved 02/25/94; 
OMB No. 2060-0276; expires 02/28/97.

EPA ICR No. 0783.22; Motor Vehicle 
Emission Certification and Fuel 
Economy Labeling, Clean-Fuel Fleet 
Emission Standards, Conversions, and 
General Provisions, Clean-Fuel Fleet 
Program; was approved 02/23/94; OMB 
No. 2060-0104; expires 06/30/95.

EPA ICR No. 1596.03; Significant New 
Alternatives Policy (SNAP) Program 
(Final Rulemaking under Title VI of the 
Clean Air Act Amendments of 1990); 
OMB No. 2060; expires 02/28/97.

EPA ICR No. 0277.08; Application for 
New and Amended Registration; was 
approved 02/09/94; OMB No. 2070- 
0060; expires 02/28/95.

EPA ICR No. 1637.02; Determining 
Conformity of General Federal Action to 
State Implementation Plans; was 
approved 01/31/94; OMB No. 2060- 
0279; expires 01/31/97.

EPA ICR No. 1670.01; Small 
Community Survey; was approved 02/ 
14/94; OMB No. 2090-0018; expires 02/ 
28/95.

EPA ICR No. 1428.03; Trade Secret 
Claims for Emergency Planning and 
Community Right-to-Know Information; 
was approved 02/14/94; OMB No. 2050- 
0078; expires 02/28/97.

EPA ICR No. 0783.25; On-Board 
Diagnostic Systems; was approved 02/ 
09/94; OMB No. 2060-0104; expires 06/ 
30/95.
OMB Disapproval

EPA ICR No. 1325.05; Proposed 
Amendments to the Comprehensive 
Assessment Information Rule (CAIR)— 
TSCA Section 8(A); was not approved 
01/26/94.

OMB Extension of Expiration Dates
EPA ICR No. 0010.4 Information 

Requirements for Importation of 
Nonconforming Vehicles; OMB No. 
2060-0095; expiration date was 
extended to 06/30/94.

EPA ICR No. 1519.02; Notification of 
Stored Pesticides with Cancelled or 
Suspended Registrations under Section 
6(G) of the Federal Insecticide, 
Fungicide, and Rodenticide Act; OMB 
No. 2070-0109; expiration date was 
extended to 08/31/94.

EPA ICR No. 0328.03; Spill 
Prevention, Control, and 
Countermeasure Plans; OMB No. 2050 
0021; expiration date was extended to 
09/30/94.

EPA ICR No. 1583.01; Request for 
Information (RFI) for Database of 
Innovative Treatment Technology 
Vendors (Vendor Database); OMB No. 
2050-0114; expiration date was 
extended to 08/31/94.

Dated: March 31,1994.
Paul Lapsley,
D irector, R egu latory M anagem ent D ivision. 
[FR Doc. 94-8231 Filed 4-5-94; 8:45 am] 
BILUNG CODE 6360-60-M

[FR L -4858-3]

Agency Information Collection 
Activities Under OMB Review
AGENCY: Environmental Protection 
Agency {EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C.
3501 ef seq .), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to I 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden; where appropriate, it 
includes the actual data collection 
instrument.
DATES: Comments must be submitted on ' 
or before May 6,1994.
FOR FURTHER INFORMATION CONTACT: For 
further information, or to obtain a copy 
of this ICR, contact Sandy Farmer at 
202-260-2740.

SUPPLEMENTARY INFORMATION:

Office of Air and Radiation
Title: New Source Performance 

Standards (NSPS) for the Phosphate 
Fertilizer Industry (Subparts T, U, V, W. 
and X). (EPA ICR No. 1061.06; OMB No. 
2060-0037). This is a request for 
renewal of a currently approved 
information collection.
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Abstract Owners or operators of 
j phosphate fertilizer plants must notify 
EPA or the delegated regulatory 
authority of construction, modification, 
startups, shutdowns, malfunctions, and 
dates and results of initial performance 
I tests. Owners and operators must 
install, calibrate, and maintain 
monitoring devices to determine the 
mass flow of phosphate-bearing feed, 
and devices to measure and record 
continuously pressure drop across the 
scrubbers, and must keep records of the 
imass of phosphate bearing feed. This 
industry is not required to submit 
excess emission reports. EPA or the 
delegated authority reviews the records 
during routine inspections to ensure 
compliance with the standards.

Burden Statem ent: The reporting 
requirements apply only to the initial 
performance tests, and since no new or 
reconstructed sources are expected to 
become subject to the standards in the 
next three years, there is no burden 
projected for reporting. The public 
recordkeeping burden for this collection 
of information is estimated to average
87.5 hours per recordkeeper annually. 
The estimated burden includes the time 
needed to review instructions, search 
existing data sources, gather the data 
[needed and review the collection of 
information.

Respondents: Owners or operators of 
phosphate fertilizer plants.

Estimated No. o f  Respondents: 11.
Estimated No, o f Responses p er  

Respondeat: None.
I Estimated Total Annual Burden on 
Respondents: 963 hours for i*
recordkeeping only.

Frequency o f Collection : Not 
applicable.

Send comments regarding the burden 
estimate, or any other aspect of the 
[information collection, including 
[suggestions for reducing die burden, to:
Ms. Sandy Fanner, U.S. Environmental 

Protection Agency, Information Policy 
Branch (2136), 401M Street, SW.,

I Washington, DC 20460.
and ’V

[Mr. Chns Wolz, Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, 725 17th Street, 
NW.„ Washington, DC 20503.
Dated: March 31,1994.

[Paul Lapstey,

ID/recfor, R egulatory M anagem ent D ivision.
[FR Doc. 94—8232 Filed 4—5—94; 8:45 aret] 
BILLING CODE 6560-60-F

[FRL—4858-5]

Agency Information Collection 
Activities Under OMB Review
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.\  this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost^nd burden.
DATES: Comments must be submitted on 
or before May 6,1994.
FOR FURTHER INFORMATION CONTACT: For 
further information, or to obtain a copy 
of this ICR, contact Sandy Farmer at 
EPA, (202) 260-2740.
SUPPLEMENTARY INFORMATION:

Office of Pre vention, Pesticides and 
Toxic Substances

Title: Worker Characterization and 
Blood-Lead Study of Renovation and 
Remodeling Workers. (EPA ICR No. 
1689.01). This is a new collection.

A bstract: The Residential Lead-Base 
Paint Hazard Reduction Act, also 
designated as Title IV of the Toxic 
Substances Control Act (TSCA), became 
law on October 29,1992. Section 
402(c)(2) of Title IV of TSCA, directs 
EPA to conduct a study of persons 
engaged in various types of building 
renovation and remodeling activities. 
The purpose of the study is to establish 
the extent to which workers involved in 
these activities are exposed to lead, or 
disturb lead and create a lead-based 
paint hazard on a regular or occasional 
basis. The study involves a target»! 
survey of three categories of renovation 
and remodeling workers in two cities, 
and the collection of venous blood 
samples from those workers. The 
categories of renovation and remodeling 
workers are: union laborers, union 
carpenters, and independent non-union 
contractors. The two types of data that 
will be collected are: (1) Worker blood 
samples that will be chemically 
analyzed for lead; and (2) questionnaire 
data that will characterize the workers 
and will be used to understand 
differences in blood-lead levels. The 
questionnaire will be administered 
either by telephone or self-administered 
and data collected includes information 
relevant to lead exposure on: (a) 
Demographics; (b) work history (both 
current and long-term); (c) personal 
characteristics and habits; (d) non-work

activities; (e) medical history; and (f) 
previous training or knowledge of lead.

The EPA will use data resulting from 
the survey to determine which groups of 
workers require training, certification or 
educational materials. These data will 
also be used in conjunction with other 
studies conducted by the Agency, and 
may be distributed toother agencies in 
summary form for use in addressing 
other requirements of the Act.

Burden Statem ent: Burden for this 
collection of information is estimated to 
average .563 hour (40 minutes) per 
respondeat. This estimate includes the 
time needed to listen to recruitment 
information, answer the screening 
questions, complete the questionnaire, 
provide a blood sample, and review the 
collection of information.

R espondents: Union laborers, union 
carpenters, and independent non-union 
contractors.

Estim ated N um ber o f  R espondents: 
1,620.

Estim ated N um ber o f  R esponses p er  
R espondents: 1.

Estim ated Total Annual Burden on 
R espondents: 912 hours.

Frequency o f  C ollection: One time 
only.

Send comments regarding the burden 
estimate, or any other aspect of the 
information collection, including 
suggestions for reducing the burden to: 
Sandy Farm », U.S. Environmental

Protection Agency, Information Policy
Branch (2136), 401 M Street, SW.,
Washington, DC 20460. 

and
Matthew Mitchell, Office of

Management and Budget, Office of
Information and Regulatory Affairs,

- 725 17th Street, NW., Washington, DC
20503.
Dated: March 31 ,1994 .

Paul Lapsley,
D irector, R egu latory M anagem ent D ivision. 
[FR Doc. 94 -8233  Filed 4 -5 -9 4 ; 8:45 ami 
BILUNG CODE 6560-60-F

[FR L -4859-6]

Public Water System Supervision 
Program Revision for the State of 
Michigan
AGENCY: Environmental Protection 
Agency.
ACTION: N o tice .

SUMMARY: Publicnotice is hereby given 
in accordance with the provision of 
Section 1413 of the Safe Drinking W at» 
Ad, as amended, 42 U.S.C. 300f et seq., 
and 40 CFR part 142, subpart B, the 
National Primary Drinking W at»
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Regulations (NPDWR), that the State of 
Michigan is revising its approved Public 
Water System Supervision (PWSS) 
primacy program. The Michigan 
Department of Public Health (MDPH), 
has adopted drinking water regulations 
for 27 synthetic organic chemicals and 
8 inorganic chemicals that correspond 
to the NPDWR for synthetic organic 
chemicals and inorganic chemicals 
promulgated by the U.S. Environmental 
Protection Agency (U.S. EPA) on 
January 30,1991, (56 FR 3526-^3597) 
and, as amended on July 1,1991, (56 FR 
30266-30281). The U.S. EPA has 
completed its review of Michigan’s 
PWSS primacy program revision.

The U.S. EPA has determined that the 
Michigan rule revision meets the 
requirements of the Federal rule. 
Therefore, the U.S. EPA is proposing to 
approve the MDPH’s rule revision.

All interested parties are invited to 
submit written comments on these 
proposed determinations, and may 
request a public hearing on or before 
May 6,1994. If a public hearing is 
requested and granted, the 
corresponding determination shall not 
become effective until such time 
following the hearing, at which the 
Regional Administrator issues an order 
affirming or rescinding this action.

Requests for public nearing should be 
addressed to: Jennifer Kurtz Crooks 
(WD-17J), U.S. Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604.

Any request for a public hearing shall 
include the following: (1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing. (2) A brief 
statement of the requesting person’s 
interest in the Regional Administrator’s 
determinations and of information that 
the requesting person intends to submit 
at such hearing. (3) The signature of the 
individual making the request; or, if the 
request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity.

Notice of any hearing shall be given 
not less than fifteen (15) days prior to 
the time scheduled for the hearing. Such 
notice will be made by the Regional 
Administrator in the Federal Register 
and in newspapers of general 
circulation in the State of Michigan. A 
notice will be sent to the person(s) 
requesting the hearing as well as to the 
State of Michigan. The hearing notice 
will include a statement of purpose, 
information regarding the time and 
location, and the address and telephone 
number where interested persons may 
obtain further information. The Regional

Administrator will issue an order 
affirming or rescinding his 
determination upon review of the 
hearing record. Should the 
determination be affirmed, it will 
become effective as of the date of the 
order.

Should no timely and appropriate 
request for a hearing be received, and 
should the Regional Administrator not 
elect to hold a hearing on his own 
motion, these determinations shall 
become effective on May 6,1994. Please 
bring this notice to the attention of any 
persons known by you to have an 
interest in these determinations.

All documents related to these 
determinations are available for » 
inspection between the hours of 8:30
a.m. and 4:30 p.m., Monday through 
Friday, at the following offices: 
Michigan Department of Public Health, 

Division of Water Supply, 3423 North 
Logan/Martin L. King Jr., Blvd., P.O. 
Box 30195, Lansing, Michigan 48909. 
State Docket Officer: Mr. James K. 
Cleland, (517) 335-9216.

Safe Drinking Water Branch, Drinking 
Water Section, U.S. Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604.

FOR FURTHER INFORMATION CONTACT: 
Jennifer Kurtz Crooks, Region 5, 
Drinking Water Section at the Chicago 
address given above, telephone 312/ 
886-0244.
(Section 1413 of the Safe Drinking Water Act, 
as amended (1986), and 40 CFR 142.10 of the 
National Primary Drinking Water 
Regulations)

Signed this 17th day of March, 1994. 
Valdas V. Adamkus,
R egion al A dm inistrator, U.S. EPA, R egion 5. 

[FR Doc. 94-8227 Filed 4-5-94; 8:45 am]
BiLUNQ CODE M60-50-P

[OPP-300333; FRL-4767-7]

Pesticides; Prioritization of Actions 
Subject to the Delaney Clause; Policy 
Notice

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is announcing that it will 
temporarily cease review and processing 
of tolerance petitions received under the 
Federal Food, Drug and Cosmetic Act 
(FFDCA) and the associated registration 
applications received under the Federal 
Insecticide, Fungicide, and Rodentidde 
Act (FIFRA) if any of the pesticide uses 
that are subject of the applications and 
petitions appear to result in a residue

that needs a food additive regulation 
under section 409 of the FFDCA and 
such a regulation would be barred by 
the Delaney Clause. EPA is adopting 
this policy to concentrate on food 
additive regulations currently in force 
which are inconsistent with the Delaney 
Clause and to avoid expending EPA 
resources on action which may be 
revised once various policy issues are 
resolved.
EFFECTIVE DATE: April 6,1994.
FOR FURTHER INFORMATION CONTACT: Tina
E. Levine, Registration Support Branch, 
Registration Division (7505W), Office of 
Pesticide Programs, Environmental 
Protection Agency, 40Í M St., SW., 
Washington DC 20460, (703)- 308-8393. 
SUPPLEMENTARY INFORMATION:

I. Background
EPA’s regulations regarding FIFRA 

registration in 40 CFR 152.112(g) require 
that all needed tolerances for pesticide 
residues in food be in place prior to the 
approval of a FIFRA registration for the 
use of a pesticide which will result in 
such residues. Raw food tolerances for 
pesticides are established under section 
408 of FFDCA, 21 U.S.C. 346a, and 
tolerances for certain processed foods 
and for feed additives (“food additive 
regulations”) for pesticides are 
established under FFDCA section 409, 
21 U.S.C. 348.

EPA’s current policy is that a food 
additive regulation is needed when 
there is a possibility that the processing 
of a raw food containing pesticide 
residues would result in residues in the 
processed food or in animal feed at a 
level greater than the raw food 
tolerance. EPA determines whether 
there is such a possibility based on the 
review of processing data supplied by 
the applicant for registration purposes 
or the petitioner for a tolerance.

Under section 409, a food additive 
regulation for a pesticide residue may 
not be promulgated if EPA concludes 
that the pesticide “induces cancer” in 
man or animal as specified in the 
Delaney Clause. 21 U.S.C. 348(e)(3). In 
Les v. Reilly, the United States Court of 
Appeals for the Ninth Circuit held that 
the Delaney Clause barred the 
establishment of a food additive 
regulation for any pesticide that meets 
the induce-cancer standard ho matter 
how infinitesimal the risk, 968 F.2d 985 
(9th Cir. 1992), cert, denied, 113 S. Ct. 
1361 (1993). The court overturned 
EPA’s interpretation of the Delaney 
Clause as subject to an exception for 
pesticide residues which pose a de 
m inim is risk.

FIFRA and section 408 of the FFDCA 
contain no Delaney Clause and instead
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require consideration of both risks and 
benefits in making regulatory decisions. 
Thus, pesticide uses which might 
qualify under the standards for 
registration and a section 408 tolerance 
could still fail to meet the standard for 
a food additive regulation under section 
409. Where that is the case, and a 
section 409 food additive regulation is 
needed, EPA regulations state that a 
FIFRA registration may not be granted, 
and it is EPA policy not to approve a 
section 408 tolerance fen: such & use 
either.

In the wake of Les v. Reilly, the 
National Food Processors Association 
(NFPA) and other food processing and 
production groups have petitioned EPA 
to change its policy linking actions 
under section 408 (raw food) and 
section 409 (processed food). Such a 
change in policy would require EPA to 
amend its regulations concerning the 
registration requirement that all needed 
section 409 food additive regulations be 
in place. Additionally, the NFPA 
petition challenges the factual basis for 
EPA’s conclusion dial processing 
studies are an accurate measure of 
whether processed foods will contain 
pesticide red dues greater than the 
section 408 tolerance and thus need a 
section 409 tolerance.

In response to the NFPA petition, EPA 
has published for public comment a 
notice (“NFPA petition notice”) 
summarizing the petition and current 
EPA policies and procedures that are 
potentially affected by issues raised in 
the NFPA pétition, including EPA’s 
procedures for determining when a 409 
food additive regulation is needed and 
EPA’s policy of coordinating the 
decision on the 408 tolerance and 
registration with the 409 food additive 
regulation (58 FR 7473, Feb. 5 , 1993k 
Further, EPA also has released, on 
Febrary 2,1993, a list of 32 pesticides 
that either have or need section 409 
food additive regulations under EPA's 
policy and that also appear to induce 
cancer within the meaning of the 
Delaney Clause. EPA intends to update 
this list periodically. Although EPA has 
not made a formal “induces cancer” 
finding for many of these pesticides,
EPA currently believes that most, if not 
all. of the pesticides classified in Group 
A, B, or C according to EPA’s Cancer 
Assessment Guidelines will come 
within the Delaney Clause standard.
EPA places a high priority on. 
responding to the legal, policy, science, 
and factual issues raised by the NFPA 
petition and the Les v. R eilly  decision. 
However, these issues are both complex
and interrelated and cannot be 
addressed quickly.

n. Reasons for Policy on Tolerance 
Petitions and Registration Actions 
Affected by Delaney Clause

EPA is adopting this policy at the 
present time as part of tire priorities it 
has established following the decision 
in Les v. Reilly. The Les v. R eilly  
decision clearly established that the 
Delaney Clause bars the existence of a 
food additive regulation for any 
pesticide that induces cancer in man or 
animal. EPA has determined that there 
presently exist as many as 50 food 
additive regulations for pesticides that 
may meet the induce-cancer standard. 
EPA’s first priority, thus, following the 
Les v. R eilly  decision is to determine 
which of these regulations must be 
revoked and to do so promptly. Because 
food additive regulations are only 
established in situations where EPA 
believes they are needed to prevent the 
adulteration of food, EPA’s second 
priority will be to determine what 
action should be taken, if  any, against 
the FIFRA registrations and section 408 
tolerances which are associated with the 
food additive regulations to be revoked. 
This issue has been made more 
complex, as explained above, by the 
NFPA petition which challenges EPA’s 
existing policies on this matter. Finally, 
EPA’s third priority is to address the 
many petitions for establishing food 
additive regulations which raise 
Delaney Clause problems.

Ideally, EPA would prefer to address 
simultaneously all pending petitions to 
establish food additive regulations and 
all existing food additive regulations 
which are inconsistent with the Delaney 
Clause. EPA, however, has limited 
resources. EPA estimates that in the 
next several months it will initiate 
revocation actions against over 25 food 
additive regulations based on the 
Delaney Clause. EPA will also have to 
resolve what policy to follow on the 
associated section 408 tolerances and 
registrations and implement those 
actions as well. This could result in EPA 
action against 80 or more pesticide uses. 
Aggressively moving to deny pending 
applications which raise Delaney Clause 
problems’could exhaust EPA’s limited 
resources on pesticide uses not on the 
market while tolerances inconsistent 
with the statute remain in place.
Finally, EPA also must take into account 
that it receives thousands of registration 
and tolerance actions each year. 
Devoting substantial resources to 
petitions raising Delaney Clause issues 
will delay action on the more routine 
actions. This is especially the case 
where EPA has not yet resolved the 
important policy issues relating to the 
interrelationship of section 409 food

additive regulations and section 408 
tolerances and FIFRA registrations 
because actions taken today might have 
to be revised if EPA policies are altered. 
EPA will reexamine this policy once it 
has resolved the policy issues raised by 
the NFPA petition.
ID. Policy

EPA will temporarily stop all review 
and processing work related to 
establishing  a registration and/or 
tolerance(s) for any chemical/crop 
combination in which: (1) either the 
chemical has been found to induce 
cancer in man or animal or the chemical 
has shown evidence of carcinogenicity 
in animals or humans; and (2) the 
pesticide residue in or on a raw 
agricultural commodity concentrates 
when that commodity is processed or 
EPA otherwise determines that a food 
additive regulation is needed for the 
use. This will include any work on 
registrations under FIFRA section 3, 
experimental use permits under FIFRA 
section 5, associated tolerances under 
section 408 of the FFDCA, as well as 
food additive regulations under section 
409 of the FFDGA.

Work on tolerances and registrations 
for other uses of the chemical, where a 
food additive regulation is not needed, 
may continue. However, EPA approves 
or denies tolerance petitions in toto. 
Therefore, if a petition seeks a tolerance 
for any residue that appears subject to 
the Delaney Clause, that petition cannot 
be approved and work cm all tolerances 
in that petition will temporarily stop. 
The Agency advises any person who has 
submitted a pending tolerance petition 
containing a tolerance that appears to be 
subject to the Delaney Clause to amend 
the petition to separate the tolerances 
not affected by the Delaney Clause so 
that work on these tolerances may 
resume.

EPA will also disapprove any State 
registrations approved under section 24 
of FIFRA if the registration depends on 
the existence of a food additive 
regulation that is subject to revocation 
under the Delaney Clause. The basis of 
such disapproval would be that the 
registration is “inconsistent with the 
Federal Food, Drug, and Cosmetic Act,” 
FIFRA sec. 24(c)(3). States are urged not 
to approve such section 24(c) 
registrations, since State approval 
followed within 90 days by EPA 
disapproval will be disruptive and 
cause unneessary economic burdens.
IV. Implementation

Once the determination has been 
made that a pesticide use may result in 
a residue that appears to be subject to 
the Delaney Clause, the PM will notify
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the applicant or petitioner in writing of 
the status of the tolerance petition and 
associated application(s), i.e., that all 
review and processing work has been 
stopped and the reason for this action. 
These registrations and petitions will 
continue to be considered pending; EPA 
is not denying these registrations and 
petitions. If a registrant wishes to amend 
the tolerance petition after such 
notification to allow work to continue 
on uses not affected by the Delaney 
Clause, such an amendment may be 
submitted to the PM by the usual 
procedure. The tolerance petitions or 
registration applications will not be 
returned to the registrant or subject to 
any “abandoned petition” policy unless 
EPA, in the future, prescribes some 
further action that registrants must 
respond to affirmatively within a set 
time period. EPA will notify applicants 
and petitioners if and when the the 
Agency resumes review and processing 
of a petition and associated registration 
applications on which review was 
stopped under this policy. Such notice 
may be by letter, or by issuance of a 
policy notice or rule in which 
implementation is addressed.

EPA believes its limited resources are 
best directed at first removing 
regulations inconsistent with the statute 
and EPA policies and then making final 
determinations on petitions which, 
because they meet the above criteria, are 
likely to be denied. To the extent, 
however, that a petitioner believes that 
EPA has wrongly characterized its 
petition as meeting the criteria or that 
there exists some other basis for 
granting the petition, EPA will, on a 
case-by-case basis, consistent with its 
obligation to protect the public health, 
adjust its priorities so that a formal 
action can be taken on the petition. In 
addition, EPA will give any petitioner a 
denial, if that is requested.

There are approximately 60 actions 
currently in review that EPA believes 
are subject to this policy. EPA will begin 
sending individual notices to registrants 
and petitioners within 30 days of this 
notice and expects to complete 
notification within 90 days. A registrant 
who receives no notification may 
assume that petitions and application 
actions continue in active review.

This policy does not affect the 
registration of new products or new uses 
which have an associated 409 tolerance 
that has already been established even 
if, under the Delaney Clause, that 
tolerance would not now be granted. 
However, EPA intends to revoke such 
tolerances in the future, and will, after 
revocation, immediately stop review 
and processing of additional pending 
actions dependent on the tolerance at

that time. Registrants who intend to 
submjj new registration applications 
under these circumstances may wish to 
await further Agency action before 
submitting applications that may be 
affected by such revocations.

A final decision on whether to 
approve or deny the tolerance petitions 
and associated FIFRA applications that 
appear to be subject to the Delaney 
Clause must await resolution of the 
complex, interrelated issues raised in 
the NFPA petition and summarized 
above and will be staggered in such a 
manner so as to conserve resources for 
addressing currently approved food 
additive regulations, tolerances, and 
registrations. Some of these issues may 
be addressed by pending legislation. In 
the absence of such legislative changes, 
EPA does not believe that most of the 
issues will be addressed until later this 
year.

List of Subjects
Environmental protection, 

Agricultural commodities, Food and 
feed additives, Pesticides and pests.

D ated: M arch  2 1 ,1 9 9 4 .

Susan H . W ayland,
Acting Director, Office o f Pesticide Programs. 
[FR  D oc. 9 4 - 7 7 0 1  F iled  4 - 5 - 9 4 ;  8 :4 5  am j
BILLING CODE M60-6O-F

[O P P -180929; FRL 4771-2]

Receipt of Application for Emergency 
Exemption To Use Imidacloprid; 
Solicitation of Public Comment

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has received specific 
exemption requests from the Oregon 
and Utah Departments of Agriculture 
(hereafter referred to as the 
“Applicants”) to use the pesticide 
Imidacloprid (CAS 105827-78-9) to 
treat up to 13,000 acres of apples to 
control aphids. The Applicants propose 
the use of a new chemical; therefore, in 
accordance with 40 CFR 166.24, EPA is 
soliciting public comment before 
making the decision whether or not to 
grant the exemption.
DATES: Comments must be received on 
or before April 21,1994.
ADDRESSES: Three copies of written 
comments, bearing the identification 
notation “OPP-180929,” should be 
submitted by mail to: Public Response 
and Program Resource Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW.,

Washington, D.C. 20460. In person, 
bring comments to: Rm. 1132, Crystal 
Mall #2,1921 Jefferson Davis Highway, 
Arlington, VA.

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information.” 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
Rm. 1132, Crystal Mall No. 2,1921 
Jefferson Davis Highway, Arlington, VA, 
from 8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Andrea Beard, Registration 
Division (7505W), Office of Pesticide 
Programs, Environmental Protection 
Agency, 40 1 M St., SW., Washington, 
D.C. 20460. Office location and 
telephone number: Floor 6, Crystal 
Station #1,2800 Jefferson Davis 
Highway, Arlington, VA, (703) 308- 
8791.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 18 of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
(7 U.S.C. 136p), the Administrator may, 
at her discretion, exempt a State agency 
from any registration provision of 
FIFRA if she determines that emergency 
conditions exist which require such 
exemption. The Applicants have 
requested the Administrator to issue 
specific exemptions for the use of 
imidacloprid on apples to control 
aphids. Information in accordance with 
40 CFR part 166 was submitted as part 
of this request.

The Applicants state that aphids have 
been a chronic pest of apples in Oregon 
and Utah. Aphids feed on the plant 
tissues of young trees, which can stunt 
growth and affect future tree 
productivity. On large, vigorous trees, 
the primary concern is fruit damage. 
Aphids excrete such large amounts of 
honeydew that it drips on the fruit, 
causing russetting or providing a 
substrate for the growth of sooty mold. 
The value of such damaged fruit is 
considerably reduced, as it is diverted to 
a processing market. The Applicants 
state that some of the registered 
alternative pesticides, while once 
effective, have lost much of their 
effectiveness due to build-up of resistant
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[aphid populations. Others are said to 
only provide suppression, and not 
adequately control aphids. One of the 
[registered alternatives (phosphamidon) 
[that is still somewhat effective for this 
pest problem was withdrawn from the 
market in 1991, due to non-support for 
re-registration, and existing stocks have 
been mostly depleted. Another chemical 
(mevinphos) was previously used for 
this pest, but because of human risk 
concerns the manufacturer removed all 
labeled uses of mevinphos on apples 
and pears from the label in 1993. 
Therefore, the Applicants claim that 
Oregon and Utah apple growers are left 
without adequate means to control 
aphids. The Applicants anticipate crop 
value losses of approximately 10 
percent without the availability of 
imidacloprid this growing season.

The Oregon and Utah Departments of 
Agriculture propose that imidacloprid 
be used at a maximum rate of 0.1 lb. 
active ingredient (a.i.), or 6.4 fluid oz. of 
product, per acre with a maximum of 5 
applications. No more than 0.5 lb. a.i.
(32 fluid oz. of product) applied per 
year. Oregon proposes treatment on up 
to 9,500 acres of apples. This would 
total approximately 4,750 lbs. of a.i, or 
2,375 gal. of product. Utah proposes 
treatment on up to 3,363 acres of apples. 
This would total approximately 1,682 
lbs. of a.i., or 841 gal. of product. This 
is the first time the Applicants have 
applied for the use of imidacloprid on 
apples. A section 18 for this use of 
imidacloprid was issued by the Agency 
to Washington State on March 7,1994 
for up to 160,980 acres.

This notice does not constitute a 
decision by EPA on the applications 
themselves. The regulations governing 
section 18 require publication of a 
notice of receipt of an application for a 
specific exemption proposing use of a 
new chemical (i.e., an active ingredient 
not contained in any currently 
registered pesticide). Such notice 
provides for opportunity for public 
comment on the application.
Accordingly , interested persons may 
submit written views on this subject to 
the Field Operations Division at the 
address above.

The Agency, accordingly, will review 
and consider all comments received 
during thé comment period in 
determining whether to issue the 
emergency exemption requested by the 
Oregon and Utah Departments of 
Agriculture.

List of Subjects

Environmental protection, Pesticide 
^d pests, Crisis exemptions.

Dated: March 25.1994 
Stephen L, Johnson.
Acting Director.: Registration Division. Office 
o f Pesticide Programs
IFR Doc 9 4 - 8 1 0 2  F iled  4 - 5 - 9 4 .  8  4 5  am ] 
BILLING CODE 6560-60-F

[OPP-180928; FRL 4771-1]

Receipt of Application for Emergency 
Exemption To Use Imidacloprid; 
Solicitation of Public Comment

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice,

SUMMARY: EPA has received a specific 
exemption request from the Arizona 
Department of Agriculture (hereafter 
referred to as the “Applicant”) to use 
the pesticide imidacloprid (CAS 
105827-78-9) to treat up to 25,000 acres 
of melons to control the sweet potato 
whitefly (B em esia tabaci). The 
Applicant proposes the use of a new 
chemical; therefore, in accordance with 
40 CFR 166.24, EPA is soliciting public 
comment before making the decision 
whether or not to grant the exemption. 
DATES: Comments must be received on 
or before April 21,1994.
ADDRESSES: Three copies of written 
comments, bearing the identification 
notation “OPP-180928,” should be 
submitted by mail to: Public Response 
and Program Resource Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 4 0 1 M St., SW., 
Washington, DC 20460. In person, bring 
comments to: Rm. 1132, Crystal Mall #2, 
1921 Jefferson Davis Highway, 
Arlington, VA.

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information.” 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
Rm. 1132, Crystal Mall No. 2,1921 
Jefferson Davis Highway, Arlington, VA, 
from 8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Andrea Beard, Registration

Division (7505W), Office of Pesticide' 
Programs, Environmental Protection 
Agency, 4 0 1 M St., SW. Washington, DC 
20460. Office location and telephone 
number: Floor 6, Crystal Station #1,
2800 Jefferson Davis Highway, 
Arlington, VA, (703) 308-8791. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 18 of the Federal Insecticide« 
Fungicide, and Rodenticide Act (FIFRA) 
(7 U.S.C 136p), the Administrator may, 
at her discretion, exempt a state agency 
from any registration provision of 
FIFRA if she determines that emergency 
conditions exist which require such 
exemption. The Applicant has requested 
the Administrator to issue a specific 
exemption for the use of imidacloprid 
on melons to control the sweet potato 
whitefly (SPWF). Information in 
accordance with 40 CFR part 166 was 
submitted as part of this request.

The SPWF is common on many wild 
and cultivated crops such as tomatoes, 
cotton, cucurbits and solanaceae. The 
sweet potato whitefly (SPWF) is a 
relatively new pest on melons. The 
SPWF has caused severe economic 
damage to several other commodities 
nationwide including cotton, lettuce, 
squash, beans, peanuts, and 
ornamentals. According to the 
Applicant, SPWF populations for this 
season are expected to be widespread, 
and heavy enough to cause serious 
economic loss to the melon crop. SPWF 
causes damage through feeding 
activities, and also indirectly through 
the production of a honeydew, which 
encourages growth of sooty mold and 
other fungi. The Applicant claims that 
adequate control of the SPWF is not 
being achieved with the currently 
registered compounds and that without 
imidacloprid, melon growers will incur 
a significant economic loss.

Along with this request, the Applicant 
has also requested a specific exemption 
for use of a different chemical 
(bifenthrin) on melons for control of the 
SPWF. The Applicant justifies requests 
for two chemicals, by Stating that the 
imidacloprid would be applied at or 
near planting/transplanting, as a soil 
incorporated treatment; since 
imidacloprid is a systemic, it would be 
taken up by the small seedlings, and 
protect them from SPWF feeding during 
this early stage of development. The 
Applicant states that bifenthrin, being 
non-systemic, is only of use as a foliar 
spray, which is of little value during the 
early phase of development, when there 
is limited leaf area. Thus the Applicant 
proposes that use of bifenthrin be 
allowed later in the crop season, as a 
foliar treatment, to maintain season-long 
control. The Applicant indicates that
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imidacloprid would not be of use as 
both a soil treatment and a foliar spray, 
because its mode of action is such that 
resistance development is a concern. 
The Registrant of imidacloprid will not 
support the use of this chemical further 
into the growing season for this reason.

The Applicant proposes to apply 
imidacloprid at a maximum rate of 0.25 
lb. (dry) active ingredient (16 fluid oz. 
of product) per acre with a maximum of 
one application per crop season on a 
total of 25,000 acres of melons. Use 
under this exemption could potentially 
amount to a maximum total of 6,250 lbs. 
of active ingredient, or 3,125 gal. of 
product. This is the first time that the 
Applicant has applied for the use of 
imidacloprid on melons. However, the 
Applicant requested, and was granted, 
specific exemptions for the use of 
bifenthrin for SPWF control in melons 
for the past two years (this is the third 
consecutive year for the request for 
bifenthrin).

This notice does not constitute a 
decision by EPA on the application 
itself. The regulations governing section 
18 require publication of a notice of 
receipt of an application for a specific 
exemption proposing use of a new 
chemical (i.e., an active ingredient not 
contained in any currently registered 
pesticide). Such notice provides for 
opportunity for public comment on the 
application. Accordingly, interested 
persons may submit written views on 
this subject to the Field Operations 
Division at the address above.

The Agency, accordingly, will review 
and consider all comments received 
during the comment period in 
determining whether to issue the 
emergency exemption requested by the 
Arizona Department of Agriculture.

List of Subjects
Environmental protection. Pesticide 

and pests, Crisis exemptions.
Dated: M arch  2 5 ,1 9 9 4 .

Stephen L. Johnson,
Acting Director, Registration Division, Office 
o f Pesticide Programs.
[FR Doc. 9 4 - 8 1 0 3  F iled  4 - 5 - 9 4 ;  8 :4 5  am i 

BILLING CODE 6560-60-?=

[O PP-180931; FRL 4771-4]

Receipt of Application for Emergency 
Exemption To Use Mancozeb; 
Solicitation of Public Comment

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.
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SUMMARY: EPA has received a specific 
exemption request from the Wisconsin 
Department of Agriculture, Trade and 
Consumer Protection (hereafter referred 
to as the “Applicant”) for use of the 
pesticide mancozeb (CAS 8018-01-7) to 
control leaf, stem blight on ginseng. In 
accordance with 40 CFR 166.24, EPA is 
soliciting public comment before 
making the decision whether or not to 
grant the exemption.
DATES: Comments must be received on 
or before April 21,1994.
ADDRESSES: Three copies of written 
comments, bearing the identification 
notation “OPP-180931,” should be 
submitted by mail to: Public Response 
and Human Resource Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, D.C. 20460. In person, 
bring comments to: Rm. 1128, Crystal 
Mall #2,1921 Jefferson Davis Highway, 
Arlington, VA. Information submitted in 
any comment concerning this notice 
may be claimed confidential by marking 
any part or all of that information as 
“Confidential Business Information.” 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
Rm. 1128, Crystal Mall #2,1921 
Jefferson Davis Highway, Arlington, VA, 
from 8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Margarita Collantes, Registration 
Division (7505W), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401M St., SW., Washington,
D.C. 20460. Office location and 
telephone number: 6th Floor, Crystal 
Station I, 2800 Jefferson Davis Highway, 
Arlington, VA 22202, (703) 308-8347. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 18 of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
(7 U.S.C. 136p), the Administrator may, 
at her discretion, exempt a State agency 
from any registration provision of 
FIFRA if she determines that emergency 
Conditions exist which require such 
exemption.

The Applicant has requested the 
Administrator to issue a specific 
exemption for the use of the mancozeb, 
available as Dithane DF (EPA Reg. No. 
707-180) from Rohm and Haas Co., to

control leaf, stem blight, caused by the 
fungus Alternaría panax  and 
Phytophthora cactorum , on a maximum! 
of 4,167 acres in Wisconsin. Information! 
in accordance with 40 CFR part 166 was| 
submitted as part of this request.

According to the Applicant, 
Alternaría blight rarely kills the ginseng! 
root, which is the marketed portion; 
however, loss of the foliage results in I  
significant root yield loss in a harvested | 
crop, and retards root growth and 
overwintering ability in younger crops. 
Infestations of Alternaría blight in one 
season greatly increase the potential for I 
epidemics in subsequent seasons, since j 
the fungus remains in the infected plant j 
debris. A lternaría pan ax  has become I 
resistant to Rovral 50W, the only 
fungicide carrying a section 3 label for 
use against Alternaría blight on ginseng. I 
Rovral by itself can no longer be 
effective to control Altemaris. Other 
fungicides are also substantially less 
effective than Dithane. If not controlled,! 
the disease can be expected to infest all 
of Wisconsin’s 5,000 acres of ginseng.

Under the proposed exemption 2.0 lbsl 
of product (1.5 lbs of a.i.) per acre will f 
be used on 4,167 acres. A maximum of 
12 applications at a minimum of 7-day 
intervals will be made by ground 
equipment using a minimum of 80 
gallons of water per acre. A 28-day pre* j 
harvest interval will be observed. 
Applications will be made by certified 
private or commercial applicators or ' 
persons under their direct supervision. ! 
In addition, applicators, mixer/loaders, 
and persons entering treated ginseng 
gardens to work must wear chemical- 
resistant gloves, long-legged pants and 
long-sleeved shirts.

Tnis notice does not constitute a 
decision by EPA on the application 
itself. The regulations governing section 
18 require that the Agency publish 
notice of receipt in the Federal Register 
and solicit public comment on an 
application for a specific exemption if 
an emergency exemption has been 
subject to a Special Review, and is 
intended for a use that could pose a risk 
similar to the risk posed by any use of 
the pesticide which is or has been 
subject of the Special Review. (40 CFR j 
166.24(a)(5)J.

The Agency initiated a Special 
Review of the ethylene 
bisdithiocarbamate (EBDC) fungicides 
on July 17,1987, which includes 
mancozeb. A notice of final 
determination was issued March 2,
1992. The Agency took this action based 
on an assessment of the risks from 
exposure to ethylenethiourea (ETU) 
present in, or formed as a result of 
metabolic conversion from, pesticide 
products containing the active
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ingredient mancozeb. ETU, a potential 
human carcinogen, teratogen, and 
thyroid toxicant, is present as a 
contaminant, degradation product, and 
metabolite of all the EBDC pesticides. 
The Agency concluded that the 
estimated cumulative risk of 10-5 from 
all current 55 food uses was 
unacceptable and, therefore, canceled 
the following 11 food uses: apricots, 
carrots, celery, collards, mustard greens, 
nectarines, peaches, rhubarb, spinach 
succulent beans and turnips. These 
cancellations reduce estimated lifetime 
dietary risk to 1.6 x 10-6 which the 
Agency has determined does not 
outweigh the benefits of the 44 retained 
uses.

The regulations governing section 18 
also require the Agency to publish a 
notice of receipt in the Federal Register 
and solicit public comment on an 
application for a specific exemption if 
an emergency exemption has been 
requested or granted for that use in any 
3 previous years, and a complete 
application for registration of that use 
has not been submitted to the Agency 
(40 CFR 166.24 (a) (6)]. Exemptions for 
the use of mancozeb on ginseng have 
been requested for the past 7 years (1987 
thru 1993). Mancozeb was granted for 
use on ginseng in 1991 and 1993 and 
Wisconsin went crisis in 1992. An 
application for registration of this use 
has not been submitted to the Agency.

Accordingly, interested persons may 
submit written views on this subject to 
the Field Operations Division at the 
address above. The Agency will review 
and consider all comments received 
during the comment period in 
determining whether to issue the 
emergency exemption requested by the 
Wisconsin Department of Agriculture, 
Trade and Consumer Protection.

List of Subjects
Environmental protection, Pesticides 

and pests, Crisis exemptions.
Dated: March 25,1994.

Stephen L. Johnson,
Acting Director, Registration Division, Office 
of Pesticide Programs.
(FR Doc. 94-8107 Filed 4 -5 -9 4 ; 8:45 ami 
BILUNG CODE 6560-50-F

[OPP-80334A/30344A]; FRL-4768-4]

Roussel Bio Corp.; Approval of 
Pesticide Product Registrations

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice.

SUMMARY: This notice announces 
Agency approval of applications 
submitted by Roussel Bio Corporation to 
register the pesticide products K- 
Othrine SC 5.0 and Deltamethrin 
Technical, containing active ingredients 
not included in any previously 
registered products pursuant to the 
provisions of section 3(c)(5) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 
FOR FURTHER INFORMATION CONTACT: By 
mail: George LaRocca, Product Manager 
(PM) 13, Registration Division (7505C), 
Office of Pesticide Programs, 401 M St., 
SW., Washington, DC 20460. Office 
location and telephone number: Rm.
204, CM #2, Environmental Protection 
Agency, 1921 Jefferson Davis Hwy, 
Arlington, VA 22202, (703-305-6100). 
SUPPLEMENTARY INFORMATION: EPA 
issued notices, published in the Federal 
Register of July 1,1992 (57 FR 29311) 
and November 18,1992 (57 FR 54402), 
which announced that Roussel Bio 
Corp., 170 Beaver Brook Road, Lincoln 
Park, NJ 07035, had submitted 
applications to register the pesticide 
products K-Othrine SC 5.0, and 
Deltamethrin Technical, (EPA File 
Symbols 432-TAG and 432-TAE), 
containing the active ingredients 
deltamethrin (s)-alpha-cyano-3- 
phenoxybenzyl-(lJ?,3J?)-3-(2,2- 
dibromovinyl)-2,2-dimethyl 
cyclopropanecarboxylate at 4.75 percent 
and (l/?,3f?)-3-(2,2-dibromovinyl)-2,2- 
dimethyl cyclopropane carboxylic acid
(S)-alpha-cyano-3-phenoxybenzyl ester 
at 98 percent respectively, active 
ingredients not included in any 
previously registered products.

On March 2,1994, EPA approved two 
new products (one end-use and one 
technical) as follows:

1. K-Othrine SC 5.0 (EPA Registration 
Number 432—763) for use in and around 
residential, industrial, institutional 
structures, and their immediate 
surroundings.

2. Deltamethrin Technical (EPA 
Registration Number 432-762) for 
formulating purposes only;

The Agency has considered all 
required data on risks associated with 
the proposed use of deltamethrin, and 

- information on social, economic, and, 
environmental benefits to be derived 
from use. Specifically, the Agency has 
considered the nature of the chemical 
and its pattern of use, application 
methods and rates, and level and extent 
of potential exposure. Based on these k 
reviews, the Agency was able to make 
basic health safety determinations 
which show that use of deltamethrin 
when used in accordance with 
widespread and commonly recognized

practice, will not generally cause 
unreasonable adverse effects to the 
environment.

More detailed information on these 
registrations is contained in a Chemical 
Fact Sheet on deltamethrin.

A copy of this fact sheet, which 
provides a summary description of the 
chemical, use patterns and 
formulations, science findings, and the 
Agency’s regulatory position and 
rationale, may be obtained from the 
National Technical Information Service 
(NTIS), 5285 Port Royal Road, 
Springfield, VA 22161.

In accordance with section 3(c)(2) of 
FIFRA, a copy of the approved label and 
the list of data references used to 
support registration are available for 
public inspection in the office of the 
Product Manager. The data and other 
scientific information used to support 
registration, except for material 
specifically protected by section 10 of 
FIFRA, are available for public 
inspection in the Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, Rm. 1132, CM #2, 
Arlington, VA 22202 (703-305-5805). 
Requests for data must be made in 
accordance with the provisions of the 
Freedom of Information Act and must 
be addressed to the Freedom of 
Information Office (A-101), 401 M St., 
SW., Washington, D.C. 20460. Such 
requests should: (1) Identify the product 
name and registration number and (2) 
specify the data or information desired.

Authority: 7 U.S.C. 136.

List of Subjects
Environmental protection, Pesticides 

and pests, Product registration.
Dated: March 21 ,1994 .

Susan H. Wayland,
Acting Director, Office o f Pesticide Programs.
[FR Doc. 94-7702 Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE 6560-50-F

[OPP-30290A; FRL-4766-8]

Sandoz Argo, Inc.; Approval of 
Pesticide Product Registrations

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces 
Agency approval of applications 
submitted by Sandoz Agro, Inc. to 
conditionally register the pesticide 
products Sentinel 40WG Turf 
Fungicide, Technical Cyproconazole, 
and Sentinel 40WG For Repackaging
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Use Only containing a new active 
ingredient not included in any 
previously registered products pursuant 
to the provisions of section 3(cM7)(C) of 
the Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 
FOR FURTHER INFORMATION CONTACT*. By 
mail: Sidney C. Jackson, Acting Product 
Manager (PM) 21, Registration Division 
(7505C), Office of Pesticide Programs, 
401 M St., SW., Washington, DC 20460. 
Office location and telephone number 
Rm. 227, CM #2, Environmental 
Protection Agency, 1921 Jefferson Davis 
Hwy, Arlington, VA 22202, (703—305— 
6900).
SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of September 28,1988 (53 FR 
37866), which announced that Sandoz 
Crop Protection Corp., 1300 E. Touchy 
Ave., Des Plaines, IL 60018, had 
submitted applications to register the 
pesticide products Cyproconazole 40% 
WG Fungicide containing the active 
ingredient (4-chlorophenyl)-(l- 
cyclopropylethyl) triazole-l-ethanol at 
40 percent and Technical 
Cyproconazole containing the active 
ingredient cyproconazole-alpha-(4- 
chloropheny l)-alpha-(1- 
cyclopropylethyl)-(lH-l,2,4-triazole-l- 
ethanol) at 93 percent (EPA File 
Symbols 55947-RGE and 55947-RGG) 
respectively, active ingredients not 
included in any previously registered 
products.

The company changed the name of 
one of the products from 
“Cyproconazole 40% WG Fungicide” to 
“Sentinel 40WG Turf Fungicide” and 
amended the active ingredient to read 
“cyproconazole [alpha-(4- 
chlorophenylMl-cycIopropylethyl) 
triazole-l-ethanol.”

EPA also received an application from 
Sandoz Agro, Inc. to conditonally 
register the product Sentinel 40WG For 
Repackaging Use Only (EPA File 
Symbol 55947-RLA), which was 
inadvertently omitted from the notice 
that published in the Federal Register of 
September 28,1988. This product 
contains 40 percent of the active 
ingredient cyproconazole [alpha-(4-
chlorophenyl)-a!pha-(l-
cyclopropylethyl)-(lH-l,2,4-triazole-l- 
ethanol). However, since the notice of 
receipt of application for Sentinel 40 
WG was not published in Federal 
Register, as required by section 3(c)(4) 
of FIFRA, as amended, interested parties 
may submit written comments within 
30 days from the date of publication of 
this notice for this product only.

These applications were approved on 
December 22,1993 as Sentinel 40WG 
Turf Fungicide (EPA Registration

Number 55947-132) for foliar 
application on turf, Technical 
Cyproconazole (EPA Registration 
Number 55947-133) for manufacturing 
purposes only, and Sentinel 40WG For 
Repackaging Use Only (EPA 
Registration Number 55947—156) for 
repackaging use only.

A conditional registration may be 
granted under section 3(c)(7)(C) of 
FIFRA for a new active ingredient where 
certain data are lacking because a period 
reasonably sufficient for generation of 
the data has not elapsed since the 
Administrator first imposed the data 
requirements, on condition that such 
data are received by the end of the 
conditional registration period and do 
not meet or exceed the risk criteria set 
forth in 40 CFR 154.7; that use of the 
pesticide during the conditional 
registration period will not cause 
unreasonable adverse effects on the 
environment; and that use of the 
pesticide is in the public interest.

The Agency has considered the 
available data on the risks associated 
with the proposed use of cyproconazole, 
and information on social, economic, 
and environmental benefits to be 
derived from such use. Specifically, the 
Agency has considered the nature of the 
chemical and its pattern of use, 
application methods and rates, and level 
and extent of potential exposure. Based 
on these reviews, the Agency was able 
to make basic health and safety 
determinations which show that use of 
cyproconazole during the period of 
conditional registration is not expected 
to cause any unreasonable adverse effect 
on the environment, and that use of the 
pesticide is in the public interest

Consistent with section 3(cK7)(C), the 
Agency has determined that these 
conditional registrations are in the 
public interest. Use of the pesticides are 
Of significance to the user community, 
and appropriate labeling, use directions, 
and other measures have been taken to 
ensure that use of the pesticides will not 
result in unreasonable adverse effects to 
man and the environment.

More detailed information on these 
conditional registrations is contained in 
the EPA Pesticide Fact Sheet on 
cyproconazole.

A copy of the feet sheet, which 
provides a summary description of the 
chemical, use patterns and 
formulations, science findings, and the 
Agency’s regulatory position and 
rationale, may be obtained from the 
National Technical Information Service 
(NTIS), 5285 Port Royal Road, 
Springfield, VA 22161.

In accordance with section 3(c)(2) of 
FIFRA, a copy of the approved label and 
the list of data references used to

support registration are available for 
public inspection in the office of the 
Product Manager. The data and other 
scientific information used to support 
registration, except for material 
specifically protected by section 10 of 
FIFRA, are available for public 
inspection in the Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, Rm. .1132, CM #2, 
Arlington, VA 22202 (703-305-5805). 
Requests for data must be made in 
accordance with the provisions of the 
Freedom of Information Act and must 
be addressed to the Freedom of 
Information Office (A -l01), 401 M S t, ■? 
SW., Washington, DC 20460. Such 
requests should: (1) Identify the product 
name and registration number and (2) 
specify the data or information des^d.

Authority: 7 U.S.C. 136.

List of Subjects
Environmental protection, Pesticides 

and pests, Product registration.
Dated: March 22 ,1994.

Susan H. Wayland,
Acting Director, Office o f Pesticide Programs. 
(FR Doc. 94 -7703  Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE M 60-60-F

[OPP-50777; FRL-4768-8]

Receipt of Notification to Conduct 
Small-Scale Testing of a Genetically 
Altered Microbial Pesticide

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces EPA’s 
receipt of a notification of intent to 
conduct small-scale testing of 
genetically altered strains of Rhizobium  
legumirsosarum  biovar viceae which 
contain the Cry HI gene from Bacillus 
th uringiensis subspecies tenebrionis 
from Washington State University. 
DATES: Written comments must be 
received by May 6,1994.
ADDRESSES: Comments, in triplicate, 
should bear the docket control number 
OPP—50777 and be submitted to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. In 
person bring comments to: Rm. 1128, 
Crystal Mall #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202.

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any
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part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Written comments will be available for 
public inspection in Rm. 1128 at the 
address given above, from 8 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Phillip O. Hutton, Product 
Manager (PM) 18, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460.
Office location and telephone number 
Rm. 213, Crystal Mall #2,1921 Jefferson 
Davis Highway, Arlington, VA 22202 
(703)305-7690
SUPPLEMENTARY INFORMATION: A 
notification of intent to conduct small- 
scale field testing pursuant to the EPA’s 
Statement of Policy entitled “Microbial 
Products Subject to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act and the Toxic Substances Control 
Act,” published in the Federal Register 
of June 26,1986 (51 FR 23313), has been 
received by Washington State 
University of Pullman, Washington. The 
purpose of the proposed testing is to 
determine if the Cry III endotoxin from 
the genetically altered strains of 
Rhizobium legum inosarum  biovar 
viceae, containing the Cry in gene from 
Bacillus tburingiensis subspecies 
tenebrionis, affects: (1) Pea leaf weevil 
survival, (2) nodule-feeding damage to 
peas, (3) final pea yields and (4) nodule 
occupancy under field conditions. The 
proposed field tests are to take place in 
Washington over the next 2 years. Total 
acreage tested will be less than 1 acre. 
Following review of the Washington 
State University application and any 
comments received in response to this 
Notice, EPA will decide whether or not 
an experimental use permit is required.

Dated: March 24,1994.
[Stephen L. Johnson,
[Acting Director, R egistration Division, O ffice 
\°J Pesticide Programs.
|FR Doc. 94—8106 Filed 4—5—94; 8:45 ami 

I BILUNG CODE 6960-60-F

FEDERAL COMMUNICATIONS 
COMMISSION

[Gen Docket No. 90-119; DA 94-269]

Private Land Mobile Radio Services; 
Florida Public Safety Plan Amendment

AGENCY: Federal Communications 
Commission.
ACTION: Notice.

SUMMARY: The Deputy Chief, Land 
Mobile and Microwave Division and the 
Acting Chief, Spectrum Engineering 
Division released this Order amending 
the Public Safety Radio Plan for Florida 
(Region 9). As a result of accepting the 
amendment for the Plan for Region 9, 
the interests of the eligible entities 
within the region will be furthered.
EFFECTIVE DATE: March 30,1994.
FOR FURTHER INFORMATION CONTACT:
Betty Woolford, Private Radio Bureau, 
Policy and Planning Branch, (202) 632- 
6497.
SUPPLEMENTARY INFORMATION:
Order

A dopted: March 23,1994.
R eleased: March 30,1994.
By the Deputy Chief, Land Mobile and 

Microwave Division and the Acting 
Chief, Spectrum Engineering Division:

1. The Private Radio Bureau and the 
Office of Engineering and Technology, 
acting under delegated authority, 
accepted the Florida (Region 9) Public 
Safety Plan (Plan) on May 10,1990, 5 
FCCRcd 3067 (1990).

2. By letter dated January 13,1994, 
the Region proposed to amend its Plan. 
The proposed amendment would, in 
part, add an additional subregion, 
clarify timeframes for applications for 
pooled and dedicated channel 
allotments, clarify channel loading 
requirements, and clarify and enlarge 
upon mutual aid requirements. The 
Commission placed the letter on Public 
Notice for comments due on March 4, 
1994, 58 FR 5429 (February 4,1994), 
and received no comments.

3. We have reviewed the proposed 
amendment to the Region 9 Plan and, 
having received no comments to the 
contrary, conclude it furthers the 
interests of the eligible entities within 
the Region..

1. Accordingly, it is ordered, That the 
Public Safety Radio Plan for Florida 
(Region 9) is am ended, as set forth in 
the Region’s letter of January 13,1994. 
This Amendment is effective 
immediately.

Federal Communications Commission. 
Edward R. Jacobs,
Deputy Chief, Land M obile and M icrowave 
Division.
[FR Doc. 94-8185  Filed 4 -5 -9 4 ; 8:45 am) 
BILLING CODE 6712-01-M

[Report No. 2003]

Petitions for Reconsideration of 
Actions in Rulemaking Proceedings
April 1 ,1994 .

Petitions for reconsiderations and 
clarifications have been filed in the 
Commission rulemaking proceedings 
listed in this Public Notice and 
published pursuant to 47 CFR 1.429(e). 
The full text of these documents are 
available for viewing and copying in 
room 239,1919 M Street, NW., 
Washington, DC or may be purchased 
from the Commission’s copy contractor 
ITS, Inc. (202) 857—3800. Opposition to 
these petitions must be filed April 21, 
1994. See § 1.4(b)(1) of the 
Commission’s rules (47 CFR 1.4(b)(1)). 
Replies to an opposition must be filed 
within 10 days after the time for filing 
oppositions has expired.

Subject: Policies and Rules 
Concerning Local Exchange Carrier 
Validation and Billing Information for 
Joint Use Calling Cards (CC Docket No.
91- 115)

Number of Petitions Filed: 1.
Subject: Amendment of the 

Commissions Rules to Establish New 
Persona] Communications Services. 
(Gen. Docket No. 90-314, RM No. 7140, 
RM—7175, RM-7618)

Number of Petitions: 7.
Subject: Amendment of Sections 

2.106 of the Commission’s Rules to 
allocate the 1610-1626.5 MHz and the 
2483.5—2500 MHz Bands for Use by the 
Mobile-Satellite Service, Including Non- 
Geostationary Satellites. (ET Docket No.
92- 28)

Number of Petitions: 1.
Subject: Implementation of section 

309(j) of the Communications Act 
Competitive Bidding (PP Docket No. 93— 
253)

Number of Petitions: 5.
Federal Communications Commission. 
William F. Caton,
Acting Secretary.
[FR Doc. 94-8186 Filed 4 -5 -9 4 : 8:45 am) 
BILUNG CODE 8712-01-M

FEDERAL MARITIME COMMISSION

Notice of Item Submitted for OMB 
Review

The Federal Maritime Commission 
hereby gives notice that the following
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item has been submitted to OMB for 
review pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501, 
et. seq.). Requests for information, 
including copies of the collection of 
information and supporting 
documentation, may be obtained from 
Sandra L. Kusumoto, Director, Bureau of 
Administration, Federal Maritime 
Commission, 800 North Capitol Street, 
NW., room 900, Washington, DC 20573, 
telephone number (202) 523—5866. 
Comments may be submitted to the 
agency and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503, Attention: Desk Officer for 
the Federal Maritime Commission, 
within 15 days after the date of the 
Federal Register in which this notice 
appears.
Summary of Items Submitted for OMB 
Review
46 CFR Part 515—Filing o f Tariffs by 
Term inal Operators

FMC requests an extension of 
clearance for 46 CFR 515 which requires 
marine terminal operators performing 
services in connection with common 
carriers by water in the foreign and 
domestic offshore commerce of the 
United States to file with the 
Commission a schedule or tariff in 
duplicate showing all its rates, charges, 
rules, and regulations relating to or 
connected with the receiving, handling, 
storing, and/or delivering of property at 
its terminal facility. Such persons must 
also keep the tariffs open for public 
inspection as well as file two copies of 
tariff changes. Total annual cost to the 
Federal Government is estimated at 
approximately $60,000; total annual 
estimated manhours and cost to 
respondents is estimated at 
approximately 4,000 hours and $78,500, 
respectively.
Joseph C. Polking,
Secretary.
[FR Doc. 94-8170  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 6730-01-M

Ocean Freight Forwarder License 
Revocations

Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 
1984 (46 U.S.C. app. 1718) and the 
regulations of the Commission 
pertaining to the licensing of ocean 
freight forwarders, 46 CFR part 510.
License Number: 3700.

N am e: Lahyan Y. Diab dba L. Dias 
Forwarding.

A ddress: 7822 Freehollow Dr., Falls 
Church, VA 22042.

Date R evoked: January 19,1994.
R eason: Failed to maintain a valid 

surety bond.
License Number: 1906.
N am e: Stair Cargo Services, Inc.
A ddress: 9020 N.W. 12th Street, Miami, 

FL 33172-2998.
Date R evoked: January 25,1994.
R eason: Surrendered license 

voluntarily.
License Number: 2874.
N am e: Amfran International 

Forwarding, Inc.
A ddress: 360 Gendron Road, Plainfield, 

CT 06374.
Date R evoked: January 29,1994.
R eason: Surrendered license 

voluntarily.
License Number: 1780.
N am e: B.W.S. Trade Coordinators, Inc.
A ddress: 1201 Corbin Street, Elizabeth, 

NJ 07201.
Date R evoked: January 31,1994.
R eason: Surrendered license 

voluntarily.
License Number: 2561.
N am e: Fontana International, Inc.
A ddress: 2053B, NW. 72nd Avenue, 

Miami, FL 33122.
Date R evoked: March 4,1994.
R eason: Failed to maintain a valid 

surety bond.
License Number: 2458.
N am e: Robara International Forwarders, 

Inc.
A ddress: 195 E. 22nd Street, Bayonne, 

NJ 07002.
Date R evoked: March 6,1994.
R eason: Failed to maintain a valid 

surety bond.
License Number: 2635.
N am e: Hydra Management, Inc.
A ddress: 10500 Richard, suite 228, 

Houston, TX 77042.
Date R evoked: March 9,1994.
R eason: Failed to maintain a valid 

surety bond.
Bryant L. VanBrakle,
Director, Bureau o f Tariffs, Certification and
Licensing.
(FR Doc. 94-8157 Filed 4 -5 -9 4 ; 8:45 am]
BILLING CODE 6730-01-M

Ocean Freight Forwarder License; 
Applicants

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act of 1984 (46 U.S.C. app. 
1718 and 46 CFR part 510).

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarders, 
Federal Maritime Commission, 
Washington, DC 20573.
Rene Ortiz Villafane, Inc., 2000 

Kennedy Ave., MAI Basic Four 
Center, Suite 207, San Juan, Puerto 
Rico 00920, Officers: Rene Ortiz 
Villafane, President; Robert N. 
Altman, Vice President; Felipe N. 
Ortiz Melendez, Secretary; Juan 
Pimentel Vazquez, Treasurer; Nilda 
Pacheco de Manso, Sub-Treasurer.

“K” Line Air Service (U.S.A.) Inc., 144- 
35 157th Street, Jamaica, NY 11434, ; 
Officers: Tetsuo Shoji, President/ 
Director, Koichi Inouye, Exec. Vice 
President/Director, Antonio 
Rodriguez, Vice President, Yuichi 
Aoyagi, Secretary/Treasurer.

Ana T. Binns dba AAA International 
Shipping, 5730 W. Manchester Blvd., 
Los Angeles, CA 90045, Sole 
Proprietor.

Franklin E, Cashman, Jr. dba CFS 
International Shipping, 312 Oakway 
Court, Joppa, MD 21085, Sole 
Proprietor.
Dated: March 31,1994.
By the Federal Maritime Commission. 

Joseph C. Polking,
Secretary.
[FR Doc. 94-8156 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Mary Alice Holden Conner, et al.; 
Change in Bank Control Notices; 
Acquisitions of Shares of Banks or 
Bank Holding Companies

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)).

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than April 26,1994.
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A. Fed eral Reserve B an k  o f  S t  Lonis  
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166:

1. Mary A lice H olden Conner; John  L. 
Conner, Sr.; the John Louis Conner III 
Trust, and the Carla M ichell Conner 
Trust, acting in concert to acquire an 
additional 3.11 percent, for a total of 
10.77 percent, of the voting shares of 
M&P Community Bancshares, Inc., 
Newport, Arkansas, and thereby 
indirctly acquire Merchants & Planters 
Bank, Newport, Arkansas, and Greers 
Ferry Lake State Bank, Heber Springs, 
Arkansas.

A. Federal R eserve B an k  o f  
Minneapolis (Jam es M . L yon, V ice  
President) 2 5 0  M arquette A venue, 
Minneapolis, M innesota 5 5 4 8 0 :

1. Dwayne O. A ndreas, Miami,
Florida, to acquire 16.62 percent of the 
voting shares of National City 
Bancorporation, Minneapolis,
Minnesota, and thereby indirectly 
acquire National City Bank of 
Minneapolis, Minneapolis, Minnesota.

C. F e d e ra l Reserve B an k  o f  K an sas  
City (John E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198:

I. John D. M apes and L ee D. M apes, 
Norton, Kansas, to acquire 38.77 
percent; John D. Mapes, Individual 
Retirement Account, Norton, Kansas, to 
acquire 5.47 percent; Lee D. Mapes, 
Individual Retirement Account to 
acquire 2.76 percent; Norman L. and 
Gloria A. Nelson, Norton, Kansas, to 
each acquire 23.75 percent; and David 
M. Hill, Norton, Kansas, to acquire 5.0 
percent of the voting shares of 
Consolidated Insurance, Inc., Hill City, 
Kansas, and thereby indirectly acquire 
The Colsolidated State Bank, Hill City, 
Kansas.

C. Federal Reserve B an k  o f  D allas  
(Genie D. Short, Vice President) 2200 
North Pearl Street, Dallas, Texas 75201— 
2272:

J. Terry P. Gilmore, San Marcos,
Texas, to acquire 24.52 percent, for a 
total of 49.04 percent of the voting 
shares of S.B.T. Bancshares, Inc., San 
Marcos, Texas, and thereby indirectly 
acquire State Bank and Trust Company, 
San Marcos, Texas.

Board of Governors of the Federal Reserve 
System, March 31,1994.
William W. Wiles,
Secretary o f the Board.
[FR Doc. 94—8183 Filed 4—5—94; 8:45 am)
BU.UNQ COOC <210-0t - f

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Agency for Health Care Policy and 
Research

Assessment of Medical Technology

The Agency for Health Care Policy 
and Research (AHCPR), through its 
Office of Health Technology Assessment 
(OHTA), announces that it is initiating 
a Technology Assessment or a 
Technology Review (see below) of the 
safety, clinical effectiveness and 
indications for the use of signal- 
averaged electrocardiography (SAECG). 
This technique reduces the level of 
background noise that is present in the 
standard electrocardiography and 
allows the detection of signals of very 
low amplitude, such as ventricular late 
potentials. The AHCPR is particularly 
interested in whether the performance 
of SAECG has a positive effect on health 
outcomes and whether it influences the 
medical management of the patient.

A description of AHCPR’s process for 
conducting technology assessments and 
technology reviews was published in 
the Federal Register, December 3,1993. 
In brief, the full assessment process 
includes an extensive review of the 
published literature, consultation with 
other components of the Public Health 
Service (PHS), obtaining information 
from relevant specialty groups and 
evaluation of information received in 
response to a Federal Register notice. A 
technology review is a shorter 
evaluation of a technology; it may be 
performed if the medical or scientific 
questions posed are limited, the 
available evidence is limited and the 
published medical literature is 
insufficient in quantity or quality, or the 
time frame available precludes 
utilization of the full assessment 
process.

The AHCPR is interested in receiving 
information which would help in the 
assessment or review of the technology 
as described above. To enable the 
scientific community to evaluate the 
information included in the assessment 
or review, AHCPR will discuss in the 
assessment or review only those data 
and analyses for which a source(s) may 
be cited. Respondents are therefore 
encouraged to include with their 
submissions a written consent 
permitting AHCPR to cite the sources of 
the data and comments provided. 
Otherwise, in accordance with the 
confidentiality statute governing 
information collected by AHCPR, 42 
U.S.C. 299a-l(c), no information 
received will be published or disclosed 
which could identify an individual or

entity described in the information, or 
could identify an entity or individual 
supplying the information.

Information and comments should be 
submitted in writing no later than July
5,1994 to the AHCPR Office of Health 
Technology Assessment at the address 
below.
Thomas V. Holohan, M.D., Director, 

Office of Health Technology 
Assessment, AHCPR, 6000 Executive 
Boulevard, suite 309, Rockville, MD 
20852, Phone: (301) 594-4023.
Dated: March 30,1994 .

J. Jarrett Clinton,
Administrator.
[FR Doc. 94-8184 Filed 4 -5 -9 4 ; 8:45 ami 
BILUNQ CODE 4160-80-P

Centers for Disease Control and 
Prevention
[Announcement Number 437]
RIN 0905-ZA27

Cooperative Agreements for Studies to  
Evaluate the Effectiveness of 
Interventions to Prevent or Reduce 
Childhood Lead Poisoning, Notice of 
Availability of Funds for Fiscal Year 
1994
Introduction

The Centers for Disease Control and 
Prevention (CDC) announces the 
availability of fiscal year (FY) 1994 
funds for a cooperative agreement 
program to conduct studies to evaluate 
the effectiveness of interventions to 
prevent or reduce childhood lead 
poisoning.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention - 
objectives of “Healthy People 2000,” a 
PHS-led national activity to reduce 
morbidity and mortality and improve 
the quality of life. This announcement 
is related to the priority area of 
Environmental Health. (For ordering a 
copy of “Healthy People 2000,” see the 
section WHERE TO OBTAIN ADDITIONAL 
INFORMATION.)

Authority
This program is authorized under 

sections 301(a) (42 U.S.C. 241(a)) and 
317A (42 U.S.C. 247b-l) of the Public 
Health Service Act, as amended. 
Program regulations are set forth in 42 
CFR part 51b.
Smoke-Free Workplace

The Public Health Service strongly 
encourages all cooperative agreement 
recipients to provide a smoke-free 
workplace and promote the non-use of



1 6 2 1 2 Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Notices

all tobacco products. This is consistent 
with the PHS mission to protect and 
advance the physical and mental health 
of the American people.
Eligible A p p lican ts

Applications may be submitted by 
public and private, npnprofit and for- 
profit organizations and governments 
and their agencies. Thus, universities, 
colleges, research institutions, hospitals, 
other public and private organizations, 
State and local health departments or 
their bona fide agents, and small, 
minority and/or women-owned 
businesses are eligible for these 
cooperative agreements.

Applications will be considered for 
funding to conduct studies in one or 
more programmatic interest areas. 
Applicants interested in conducting 
more than one study must submit a 
separate application for each. If a single 
study addresses more than one 
programmatic interest area, only one 
should be identified as the primary 
interest area. The programmatic interest 
area should be clearly indicated for each 
study.
A vailab ility  o f  Funds

Approximately $600,000 is available 
in FY 1994 to fund approximately three 
cooperative agreements. It is expected 
that the average award will be $200,000 
(direct and indirect cost), ranging from 
$100,000 to $350,000. It is expected that 
the awards will begin on or about 
September 30,1994. The awards will be 
made for 12-month budget periods 
within a project period up to 3 years. 
Funding estimates may vary and are 
subject to change based on the 
availability of funds.

Continuation awards within the 
project period will be made on the basis 
of satisfactory progress and the 
availability of funds.
Purpose

The purpose of these awards is to 
study important epidemiologic 
questions critical to the implementation, 
operation, and expansion of childhood 
lead poisoning prevention programs, 
and to support the development of 
guidelines and policies. These awards 
are to study:

1. The effectiveness of environmental 
interventions for primary prevention of 
childhood lead poisoning;

2*The effectiveness of nutritional 
strategies in preventing and/or reducing 
childhood lead poisoning; and

3. The effectiveness of education 
strategies in preventing and/or reducing 
childhood lead poisoning.

P rogram  R equirem ents

To fulfill the objectives of this 
cooperative agreement, an applicant 
must meet the following requirements;

1. A director who has specific 
authority and responsibility to carry out 
the requirements of the project.

2. Demonstrated ability to collect and 
analyze data needed to fulfill the study 
objectives.

3. Demonstrated experience in 
conducting relevant epidemiologic 
studies.

4. Demonstrated effective and well- 
defined working relationships within 
the performing organization and with . 
outside entities which will insure 
implementation of the proposed study.

5. Demonstrated access to a laboratory 
with demonstrated proficiency in 
performing blood lead (and other 
laboratory measurements as indicated in 
the applicant’s study protocol).

6. Demonstrated ability to insure that 
children identified with elevated blood 
levels receive appropriate medical and 
environmental management through an 
ongoing childhood lead poisoning 
prevention program (which need not be 
applicant’s organization).

7. For applicants proposing to 
“evaluate the effectiveness of 
environmental lead hazard reduction 
interventions,’’ the following additional 
requirements apply:

• Applicant has responsibility for 
ongoing lead hazard inspection and 
reduction activities or must document a 
close working relationship with the 
agency or organization responsible for 
ongoing lead hazard inspection and 
reduction activities. If the applicant 
does not have direct responsibility for 
such activities, a letter of support from 
the organization with that responsibility 
is required. Ongoing activities should 
include the inspection of residences of 
children identified with elevated blood 
lead levels for lead hazards and provide 
for or insure the reduction of identified 
lead hazards.

• The lead hazard identification and 
reduction program should be based on 
written guidelines, statutes, or 
regulations that specify methods used to 
inspect dwellings, and identify and 
reduce lead hazards. Lead hazard 
reduction standards should include: 
acceptable methods of controlling lead- 
based paint hazards (including dust); 
requirements for containment and 
clean-up of dust and debris generated by 
the lead hazard control process; and 
inspection of dwellings to ensure 
compliance with applicable lead hazard 
control standards.

Note: Eligible applicants may enter into 
contracts, including consortia agreements, as

necessary to meet the requirements of the 
program and strengthen the overall 
application; however, applicants must 
perform a substantial portion of the activities 
for which funds are requested.

Program m atic Interest Areas

The studies must be in one of these 
following areas:

1. Prospective studies to evaluate the 
effectiveness of environmental lead 
hazard reduction interventions in 
primary prevention of childhood lead 
poisoning (e.g., preventing blood lead 1 
levels from increasing). Preferably, these 
studies should be done collaboratively 
with health, housing, and 
environmental government agencies, 
and community-based organizations.

2. Prospective studies to determine 
the effectiveness of nutritional 
supplements or dietary changes in 
preventing blood lead levels from 
increasing and/or in reducing blood 
lead levels in young children.

3. Prospective studies to determine 
the effectiveness of education of care 
givers in preventing blood lead levels 
from increasing and/or in reducing 
blood lead levels in young children. 
Educational activities may include 
provision of cleaning or other supplies.
C ooperative A ctivities

In conducting activities to achieve the 
purpose of these cooperative 
agreements, the recipient will be 
responsible for conducting activities 
under A. (Recipient Activities), and 
CDC will be responsible for conducting 
activities under B. (CDC Activities):
A. R ecipient A ctivities

1. Conduct study activities, including:
(1) Enrolling eligible study subjects, 
after obtaining informed consent; (2) 
collecting data; (3) ensuring appropriate 
medical and environmental 
management of study subjects, and (4) 
conducting all other components 
required for implementation of the 
study.

2. Enter and maintain data in a 
computerized database.

3. Analyze collected data and prepare 
a report of the study findings.
B. CDC A ctivities

1. Collaborate with the recipient in 
refining the approved study protocol 
and the data collection instrument(s), as 
appropriate.

2. Provide technical advice on data 
collection and management.

3. Assist in assessment of quality of 
laboratory measurements, if needed.
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Evaluation C riteria

Applications will be reviewed and 
evaluated according to the following 
criteria:

1. Study Protocol (30%)—The 
protocol’s scientific soundness, quality, 
feasibility, consistency with the project 
goals, and soundness of the evaluation 
plan.

2. Access to Study Subjects (20%)— 
Documented ability to identify, access, 
enroll, and follow study subjects.

3. Laboratory Capacity (15%)— 
Documented availability to a laboratory 
with demonstrated proficiency in 
performing lead measurements (and 
other laboratory measurements as 
indicated in applicant’s proposed 
study).

4. Medical and Environmental 
Management (15%)—Documented 
ability to ensure that children identified 
with elevated blood lead levels teceive 
appropriate medical and environmental 
management.

5. Project Personnel (10%)—The 
qualifications, experience, (including 
experience in conducting relevant 
studies) and time commitment of the 
staff needed to ensure implementation 
of the project.

6. Plan for Administration of Project 
(10%)—Schedule for implementing, 
monitoring, and evaluating the project.

7. Budget Justification (Not Scored)— 
The budget will be evaluated for the 
extent to which it is reasonable, clearly 
justified, and consistent with the 
intended use of cooperative agreement 
funds.
Executive O rd er 1 2 3 7 2  Review

Applications are not subject to the 
review requirements of Executive Order 
12372 entitled, Intergovernmental 
Review of Federal Programs.
Public H ealth System  R eporting  
Requirement

This program is not subject to the 
Public Health System Reporting 
Requirements.
Catalog of Fed eral D om estic A ssistan ce  
Number

The Catalog of Federal Domestic 
Assistance number assigned to this 
program is 93.283.
Other Requirements
Paperwork Reduction Act

Projects that involve the collectibn of 
information from ten or more 
individuals and funded by this 
cooperative agreement will be subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act.

Human Subjects
If the proposed project involves 

research on human subjects, the 
applicant must comply with the 
Department of Health and Human 
Services Regulations (45 CFR Part 46) 
regarding the protection of human 
subjects. Assurance must be provided to 
demonstrate that the project will be 
subject to initial and continuing review 
by an appropriate institutional review 
committee. The applicant will be 
responsible for providing assurance in 
accordance with the appropriate 
guidelines and form provided in the 
application kit.
Application Submission and Deadline
A. Preapplication Letter o f Intent

Although not a prerequisite of 
application, a non-binding letter of 
intent-to-apply is requested from 
potential applicants. The letter should 
be submitted to the Grants Management 
Officer (whose address is reflected in 
section B, “Applications”). It should be 
postmarked no later than one month 
prior to the planned submission 
deadline (e.g., May 10 for June 10 
submission). The letter should identify 
the announcement number, the 
intended submission deadline, name the 
principal investigator, and specify the 
study area addressed by the proposed 
project.

The letter of intent does not influence 
review of funding decisions, but it will 
enable CDC to plan the review more 
efficiently, and will ensure that each 
applicant receives timely and relevant 
information prior to application 
submission.
B. A pplications

All applicants should use Form PHS- 
398 and adhere to the ERRATA 
Instruction Sheet for form PHS-398.
The original and five copies must be 
submitted to Henry S. Cassell, III, Grants 
Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention (CDC), 255 East 
Paces Ferry Road, NE., room 321, 
Atlanta, GA 30305, on or before June 10, 
1994.
C. D eadline

1. Applications shall be considered as 
meeting the deadline if they are either:

A. Received on or before the deadline 
date, or

B. Sent on or before the deadline date 
and received in time for submission for 
the review process. Applicants must 
request a legibly dated U.S. Postal 
Service Postmark or obtain a legibly 
dated receipt from a commercial carrier

or U.S. Postal Service. Private metered 
postmarks shall not be acceptable as 
proof of timely mailing.

2. Late Applications—Applications 
which do not meet the criteria in l.A. 
or l.B. above are considered late 
applications. Late applications will not 
be considered in the current 
competition and will be returned to the 
applicant.
Where To Obtain additional 
Information

To receive additional written 
information call (404) 332-4561. You 
will be asked to leave your name, 
address, and phone number and will 
need to refer to Announcement 437.
You will receive a complete program 
description, information on application 
procedures, and application forms.

If you have questions after reviewing 
the contents of all documents, business 
management technical assistance may 
be obtained from Lisa Tamaroff, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention (CDC), 255 East 
Paces Ferry Road, NE., room 321, 
Mailstop E-13, Atlanta, GA 30305, 
telephone (404) 842-6796.

Please refer to Announcem ent 
Number 437 when requesting 
inform ation and submitting an 
application .

Programmatic technical assistance 
may be obtained from Lisa Rosenblum, 
M.D., Lead Poisoning Prevention 
Branch, Division of Environmental 
Hazards and Health Effects, National 
Center for Environmental Health, 
Centers for Disease Control and 
Prevention (CDC), 4770 Buford 
Highway, NE., Mailstop F-42, Atlanta, 
GA 30341-3724, telephone (404) 488- 
7330.

Potential applicants may obtain a 
copy of “Healthy People 2000” (Full 
Report, Stock No. 017-001-00474-0) or 
“Healthy People 2000” (Summary 
Report, Stock No. 017-001-00473-1) 
through the Superintendent of 
Documents, Government Printing 
Office, Washington, DC 20402-9325, 
telephone (202) 783-3238.

To receive a copy of the Strategic Plan 
for the Elimination of Childhood Lead 
Poisoning, contact the Lead Poisoning 
Prevention Branch, Division of 
Environmental Hazards and Health 
Effects, National Center for 
Environmental Health, Centers for 
Disease Control and Prevention (CDC), 
4770 Buford Highway, NE., Mailstop F -  
42, Atlanta, GA 30341-3724, telephone 
(404) 488-7330.
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D ated: M arch  3 1 ,1 9 9 4 .
Robert L. Foster,
Acting Associate Director for M anagement 
and Operations, Centers for Disease Control 
and Prevention (CDC).
[FR Doc. 94-6247 Filed 4 -5 -9 4 ; 6:45 amj 
BILLING CODE 4163-18-P

[Announcement Number 438]
RIN 0905-ZA28

Cooperative Agreements for Studies 
To Determine Sources and Predictors 
of Lead Poisoning in Young Children; 
Notice of Availability of Funds for 
Fiscal Year 1994

Introduction
The Centers for Disease Control and 

Prevention (CDC) announces the 
availability of fiscal year (FY) 1994 
funds for a cooperative agreement 
program to conduct studies to determine 
sources and predictors of lead poisoning 
in young children.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of “Healthy People 2000,“ a 
PHS-led national activity to reduce 
morbidity and mortality and improve 
the quality of life. This announcement 
is related to the priority area of 
Environmental Health. (For ordering a 
copy of “Healthy People 2000,“ see the 
section WHERE TO OBTAIN ADDITIONAL 
INFORMATION.)

Authority
This program is authorized under 

sections 301(a) (42 U.S.C. 241(a)) and 
317 A (42 U.S.C. 247b-l) of the Public 
Health Service Act, as amended.
Program regulations are set forth in 42 
CFR part 51b.
Smoke-Free Workplace

The Public Health Service strongly 
encourages all cooperative agreement 
recipients to provide a smoke-free 
workplace and promote the non-use of 
all tobacco products. This is consistent 
with the PHS mission to protect and 
advance the physical and mental health 
of the American people.
Eligible Applicants

Applications may be submitted by 
public and private, nonprofit and for- 
profit organizations and governments 
and their agencies. Thus, universities, 
colleges, research institutions, hospitals, 
other public and private organizations, 
State and local health departments or 
their bona fide agents, and small, 
minority and/or women-owned 
businesses are eligible for these 
cooperative agreements.

Applications will be considered for 
funding to conduct studies in one or 
more programmatic interest areas. 
Applicants interested in conducting 
more than one study must submit a 
separate application for each. If a single 
study addresses more than one 
programmatic interest area, only one 
should be identified as the primary 
interest area. The programmatic interest 
area should be clearly indicated for each 
study.
Availability of Funds

Approximately $600,000 is available 
in FY 1994 to fund approximately three 
cooperative agreements. It is expected 
that the average award will be $200,Oik) 
(direct and indirect cost), ranging from 
$100,000 to $350,000. It is expected that 
the awards will begin on or about 
September 30,1994. The awards will be 
made for 12-month budget periods 
within a project period up to 3 years. 
Funding estimates may vary and are 
subject to change based on the 
availability of funds.

Continuation awards within the 
project period will be made on the basis 
of satisfactory progress and the 
availability of funds.
Purpose

The purpose of these awards is to 
study important epidemiologic 
questions critical to the implementation, 
operation, and expansion of childhood 
lead poisoning prevention programs, 
and to support the development of 
guidelines and policies. These awards 
are to study:

1. Sources of lead exposure in- 
children in high-risk communities or in 
the general population;

2. Sources of lead exposure in 
children in day care centers; and

3. The relationship between housing 
characteristics (that do not require 
environmental sampling) and the 
distribution of blood lead levels in 
children.
Program Requirements

To fulfill the objectives of this 
cooperative agreement, an applicant 
must meet the following requirements:

1. A director who has specific 
authority and responsibility to carry out 
the requirements of the project.

2. Demonstrated ability to collect and 
analyze data needed to fulfill the Study 
objectives. .

3. Demonstrated experience in 
conducting relevant epidemiologic 
studies.

4. Demonstrated effective and welt- 
defineckworking relationships within 
the performing organization and with

outside entities which will ensure 
implementation of the proposed study. .

5. Demonstrated access to a laboratory 
with demonstrated proficiency in 
performing blood lead (and other 
laboratory measurements as indicated in 
the applicant’s study protocol).

6. Demonstrated ability to ensure that 
chiMren identified with elevated blood 
levels receive appropriate medical and 
environmental management through an 
ongoing childhood lead poisoning 
prevention program (which need not be 
applicant’s organization).

Eligible applicants may enter into 
contracts, including consortia 
agreements, as necessary to meet the 
requirements of the program and 
strengthen the overall application; 
however, applicants must perform a 
substantial portion of the activities for 
which funds are requested.
Programmatic Interest Areas

The studies must be in one of the 
following areas:

1. Sources of lead exposure in 
children in high-risk communities or in 
the general population: Determine the 
relative contribution of different sources 
of lead in children. Quantify and model 
the contribution of various sources of 
lead exposure to blood lead levels 
among a probability sample of children 
living in a defined community (where 
an industrial point source, such as a 
smelter, is NOT the predominant source 
of lead exposure) in an urban, suburban, 
or rural area.

2. Children in day care centers: Assess 
lead hazards in day care centers and 
their contribution to blood lead levels 
among children <6 years of age, while 
controlling for household lead exposure, 
and other potential determinants of 
blood lead levels.

3. Lead-based paint hazard predictors 
of childhood lead poisoning: Evaluate 
the relationship between housing 
characteristics that do not require 
environmental sampling (e.g., housing 
age and condition) and the geometric 
mean (and distribution of) blood lead 
levels in children, while controlling for 
other determinants of blood lead levels.
Cooperative Activities

In conducting activities to achieve the 
purpose of these cooperative 
agreements, the recipient will be 
responsible for conducting activities 
under A. (Recipient Activities), and 
CDC will be responsible for conducting 
activities under B. (CDC Activities):
A. R ecipient A ctivities

1. Conduct study activities, including: 
(1) enrolling eligible study subjects, 
after obtaining informed consent; (2)
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collecting data; (3) ensuring appropriate 
medical and environmental 
management of study subjects; and (4) 
conducting all other components 
required for implementation of the 
study.*

2. Enter and maintain data into a 
computerized database.

3. Analyze collected data and prepare 
a report of the study findings.
B. CDC Activities

1. Collaborate with recipient in 
refining approved study protocol and 
data collection instrument(s), as 
appropriate.

2. Provide technical advice on data 
collection and management.

3. Assist in assessment of quality of 
laboratory measurements, if needed.
Evaluation Criteria

Applications will be reviewed and 
evaluated according to the following 
criteria:
1. Study Protocol (30%)

The protocol’s scientific soundness, 
quality, feasibility, consistency with the 
project goals, and adequacy of the 
evaluation plan.
2. Access to Study Subjects (20%)

Documented ability to identify, 
access, enroll, and follow study 
subjects.
3. Laboratory Capacity (15%)

Documented availability of a 
laboratory with demonstrated 
proficiency in performing lead 
measurements (and other laboratory 
measurements as indicated in 
applicant’s proposed study).
4. Medical and Environmental 
Management (15%)

Documented ability to ensure that 
children identified with elevated blood 
lead levels receive appropriate medical 
and environmental management.
5. Project Personnel (10%)

The qualifications, experience, 
(including experience in conducting 
relevant studies) and time commitment 
of the staff needed to ensure 
implementation of the project.
6. Plan for Administration of Project
(10% ) ■ ■

Schedule for implementing, 
monitoring, and evaluating the project.
7. Budget Justification (Not Scored)

The budget will be evaluated for the
extent to which it is reasonable, clearly 
justified, and consistent with the 
intended use of cooperative agreement 
funds.

Executive Order 12372 Review
Applications are not subject to the 

review requirements of Executive Order 
12372 entitled, Intergovernmental 
Review of Federal Programs.
Public Health System Reporting 
Requirement

This program is not subject to the 
Public Health System Reporting 
Requirements.
Catalog of Federal Domestic Assistance 
Number

The Catalog of Federal Domestic 
Assistance number assigned to this 
program is 93.283.
Other Requirements
Paperwork Reduction Act

Projects that involve the collection of 
information from ten or more 
individuals and funded by this 
cooperative agreement will be subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act.
Human Subjects

If the proposed project involves 
research on human subjects, the 
applicant must comply with the 
Department of Health and Human 
Services Regulations (45 CFR part 46) 
regarding the protection of human 
subjects. Assurance must be provided to 
demonstrate that the project will be 
subject to, initial and continuing review 
by an appropriate institutional review 
committee. The applicant will be 
responsible for providing assurance in 
accordance with the appropriate 
guidelines and form provided in the' 
application kit.
Application Submission and Deadline 
A. Preapplication Letter o f Intent

Although not a prerequisite of 
application, a non-binding letter of 
intent-to-apply is requested from 

otential applicants. The letter should 
e submitted to the Grants Management 

Officer (whose address is reflected in 
section B, “Applications”). It should be 
postmarked no later than one month 
prior to the planned submission 
deadline, (e.g., May 17 for June 17 
submission).

The letter should identify the 
announcement number, indicate the 
intended submission deadline, name the 
principal investigator, and specify the 
study area addressed by the proposed 
project.

Tne letter of intent does not influence 
review of funding decisions, but it will 
enable CDC to plan the review more 
efficiently, and will ensure that each

applicant receives timely and relevant 
information prior to application 
submission.
B. A pplications

All applicants should use Form PHS- 
398 and adhere to the ERRATA 
Instruction Sheet for form PHS-398.
The original and five copies must be 
submitted to Henry S. Cassell, HI, Grants 
Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention (CDC), 255 East 
Paces Ferry Road, NE., room 321, 
Atlanta, GA 30305, on or before June 17, 
1994.
C. D eadline

1. Applications shall be considered as 
meeting the deadline if they are either:

A. Received on or before the deadline 
date, or

B. Sent on or before the deadline date 
and received in time for submission for 
the review process. Applicants must 
request a legibly dated U.S. Postal 
Service Postmark or obtain a legibly 
dated receipt from a commercial carrier 
or U.S. Postal Service. Private metered 
postmarks shall not be acceptable as 
proof of timely mailing.

2. Late Applications: Applications 
which do not meet the criteria in l.A. 
or l.B . above are considered late 
applications. Late applications will not 
be considered in the current 
competition and will be returned to the 
applicant.
Where to Obtain Additional 
Information

To receive additional written 
information call (404) 332—4561. You 
will be asked to leave your name, 
address and phone number and will 
need to refer to Announcement 438.
You will receive a complete program 
description, information on application 
procedures, and application forms.

If you have questions after reviewing 
the contents of all documents, business 
management technical assistance may 
be obtained from Lisa Tamaroff, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention (CDC), 255 East 
Paces Ferry Road, NE., room 321, 
Mailstop E-13, Atlanta, GA 30305, 
telephone (404) 842-6796.

P lease refer to Announcem ent 
Number 438 when requesting  
inform ation and subm itting an 
application .

Programmatic technical assistance 
may be obtained from Lisa Rosenblum, 
M.D., Lead Poisoning Prevention 
Branch, Division of Environmental
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Hazards and Health Effects, National 
Center for Environmental Health, 

’tenters for Disease Control and 
Prevention (CDC), 4770 Buford 
Highway, NE., Mailstop F-42, Atlanta, 
GA 30341—3724  ̂telephone (404) 488- 
7330.

Potential applicants may obtain a 
copy of “Healthy People 2000" (Full 
Report, Stock No. 017-001-00474-0) or 
“Healthy People 2000" (Summary 
Report, Stock No. 017-001-00473-1) 
through the Superintendent of 
Documents, Government Printing 
Office, Washington, DC 20402-9325, 
telephone (202) 783-3238.

To receive a copy of the Strategic Plan 
for the Elimination of Childhood Lead 
Poisoning, contact the Lead Poisoning 
Prevention Branch, Division of 
Environmental Hazards and Health 
Effects, National Center for 
Environmental Health, Centers for 
Disease Control and Prevention (CDC), 
4770 Buford Highway, NE., Mailstop F— 
42, Atlanta, GA 30341-3724, telephone 
(404)488-7330.

Dated: March 31,1994.
Robert L. Foster,
Acting Associate Director for M anagement 
and Operations, Centers fo r Disease Control 
and Prevention (CDC).
[FR Doc. 94-6246  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 4163-18-P

[Announcement Number 424]
RIN 0905-ZA36

State-Based Programs to Reduce the 
Burden of Diabetes: A Health Systems 
Approach; Notice of Availability of 
Funds for Fiscal Year 1994

Introduction
The Centers for Disease Control and 

Prevention (CDC), announces the 
availability of fiscal year (FY) 1994 
funds for new applications for 
cooperative agreements to develop, 
implement, and evaluate State-based 
diabetes control programs (DCPs). The 
program is designed to establish the 
DCP as a key component of an evolving 
health care environment. The 
conceptual framework within which 
.successful applicants should operate is 
characterized by four areas of program 
activity: (1) Defining the nature, extent, 
distribution, and causes of the burden of 
diabetes; (2) Developing new, effective 
approaches for reducing the diabetes 
burden which complement emerging 
health care systems; (3) Implementing 
specific measures to ensure the 
widespread application of accepted 
standards, policies, and protocols to 
reduce the burden of diabetes; and (4)

Coordinating the diabetes-related efforts 
of the public health system with private 
health care providers and payers, as 
well as with all appropriate 
governmental, voluntary, professional, 
and academic institutions.

This announcement addresses two 
distinct levels of program support, both 
of which are consistent with the 
conceptual framework described above. 
The first is a Core Capacity Program, 
which defines basic diabetes prevention 
and control activities to be carried out 
through existing and evolving health 
care systems. The second is an 
Enhanced Program, which is intended 
to introduce additional, innovative 
elements to a State’s diabetes prevention 
and control efforts, and is also carried 
out through existing and evolving health 
care systems. ,

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led, national activity to reduce 
morbidity and mortality and improve 
the quality of life. This announcement 
is primarily related to Priority Area 17, 
Diabetes and Chronic Disabling 
Conditions—with particular attention to 
populations at disproportionate risk of 
developing diabetes, including 
minorities and the elderly. However, it 
also is relevant to other priority areas, 
including Physical Activity and Fitness, 
Nutrition, Tobacco, Educational and 
Community-Based Programs, Maternal 
and Infant Health, Heart Disease and 
Stroke, Clinical Preventive Services, and 
Surveillance and Data Systems. (To 
order a copy of Healthy People 2000, see 
the section WHERE TO OBTAIN ADOmONAL 
INFORMATION.)

Authority
This program is authorized under 

sections 301(a) and 317(k)(3) [42 U.S.C. 
241(a) and 247b (k) (3)] of the Public 
Health Service Act. Applicable program 
regulations are found in 45 CFR part 92.
Smoke-Free Workplace

The Public Health Service strongly 
encourages all grant recipients to 
provide a smoke-free workplace and 
promote the non-use of all tobacco 
products. This is consistent with the 
PHS mission to protect and advance the 
physical and mental health of the 
American people.
Eligible Applicants

Eligible applicants are the official 
public health agencies of States or their 
bona fide agents or instrumentalities. 
This includes the District of Columbia, 
American Samoa, the Commonwealth of 
Puerto Rico, the U. S. Virgin Islands, the

Federated States of Micronesia, Guam, 
Northern Mariana Islands, the Republic 
of the Marshall Islands, and the 
Republic of Palau.
Availability of Funds

Approximately $9,750,000 is available 
in FY 1994 to fund approximately 42 
awards in two categories (Core Capacity 
Programs and Enhanced Programs).
A. Core Capacity Program to Reduce the 
Burden o f  D iabetes

Approximately $8,750,000 is available 
to fund approximately 40 awards for 
Core Capacity Programs. It is expected 
that the average award will be $230,000, 
ranging from $150,000 to $350,000.
B. Enhanced Program to R educe the 
Burden o f  D iabetes

Approximately $1,000,000 is available 
to fund approximately 2 awards for 
Enhanced Programs. It is expected that 
the average award will be $500,000, 
ranging from $300,000 to $700,000. 
Enhanced Program awards will only be 
considered for those applicants who 
compete successfully and are funded for 
Core Capacity Program awards.

It is expected that awards will begin 
on or about July 1,1994, and will be 
made for a 12-month budget period 
within a project period of up to 5 years. 
Funding estimates may vary and are 
subject to change.

Continuation awards within the 
project period will be made on the basis 
of satisfactory progress and availability 
of funds.

At the request of the applicant, 
Federal personnel may be assigned to a 
project in lieu of a portion of the 
financial assistance.
Purpose

The purpose of this program is to 
provide financial and programmatic 
assistance to States and territories for 
integrating diabetes prevention and 
control activities within existing and 
evolving health care systems.
Program Requirements

The program described in this 
announcement reflects a significant shift 
by the DCP from the direct provision of 
personal health services to a 
responsibility for leadership and 
coordination of overall efforts of the 
health system to reduce the burden of 
diabetes. Both a Core Capacity Program 
and an Enhanced Program are 
conceptualized by the four categories of 
program activity described under 
INTRODUCTION in this announcement. 
The central objective of a Core Capacity 
Program is to assist the State to establish 
the basic public health framework for
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leading and coordinating the efforts of 
the health care system and other public 
and private resources to reduce the 
burden of diabetes. A Core Capacity 
Program must address all four categories 
of program activity.

An established Core Capacity Program 
is the foundation on which an Enhanced 
Program is built. The central objective of 
an Enhanced Program is to move the 
State program vigorously into a position 
from which it can take the lead in 
ensuring that diabetes-specific, 
community preventive health services 
are an integral part of a reformed health 
system. An Enhanced Program must 
involve the addition of innovative 
approaches not employed in the Core 
Capacity Program to reduce the burden 
of diabetes. Simple expansion of Core 
Capacity Program activities does not 
constitute an Enhanced Program.

A recipient of an award for an 
Enhanced Program may choose to focus 
its initial enhancement efforts on fewer 
than all four of the basic categories of 
program activity. However, at a 
minimum, the recipient must indicate 
that activities will be undertaken in the 
first budget year related to (1) defining 
the burden of diabetes and (2) 
coordinating the overall effort to reduce 
the diabetes burden. It is expected that 
each Enhanced Program will be fully 
operational, including all four 
categories, within four years of the 
State’s initial Enhanced Program award.

In conducting activities to achieve the 
purpose of this program, the recipient 
shall be responsible for the activities 
described under A., below, and CDC 
| shall be responsible for carrying out the 
activities described under B., below.,
A. Recipient Activities
( 1. Define and monitor the burden of 
i diabetes through the establishment and 
I maintenance of a State-based 
surveillance system which focuses on 
diabetes as a public health problem.
I 2. Develop new approaches to reduce 
the burden of diabetes through the 
development or adaptation of specific 
interventions to be applied within the 
existing and evolving health care 
system.
I 3. Implement specific measures to 
[reduce the burden of diabetes by 
ensuring the widespread application of 
accepted standards, policies, and 
protocols developed for that purpose. 
These should include protocols 
[designed to prevent or postpone the 
occurrence of the major complications 
of diabetes, as well as diabetes-related 
cardiovascular disease. In addition, they 
[should include protocols to ensure that 
persons with diabetes improve their 
efforts to achieve levels of glycemic

control consistent with the results of the 
Diabetes Control and Complications 
Trial (DCCT).

4. Coordinate overall program efforts 
of the health system to reduce the 
burden of diabetes through the 
establishment of appropriate linkages 
with other governmental agencies; 
private health care providers; academic 
institutions; community-based 
organizations; voluntary agencies; 
health care reimbursement 
organizations; national organizations 
representing populations 
disproportionately burdened by 
diabetes, such as minorities and the 
elderly; and others.
B. CDC A ctivities

1. Define and monitor the burden of 
diabetes by providing technical 
assistance in the development of 
surveillance and other data systems to 
measure and characterize the burden of 
diabetes and its complications.

2. Develop new approaches for 
reducing the burden of diabetes through 
the provision of program guidelines for, 
and technical assistance in, the 
development or adaptation of specific 
interventions to be applied within the 
existing and evolving health care 
system,

3. Implement specific measures to 
reduce the burden o f diabetes through 
the provision of program guidelines for, 
and by collaborating in the 
implementation of, accepted standards, 
policies, and protocols within the 
existing and evolving health care 
system.

4. Coordinate overall program efforts 
of the health care system to reduce the 
burden of diabetes through the 
provision of program guidelines, and by 
facilitating communication among DCPs 
and with other governmental agencies, 
private health care providers, academic 
institutions, community-based 
organizations, voluntary agencies, 
health care reimbursement 
organizations, and others, to assist them 
in ensuring optimal coordination among 
all components of the public health and 
health care systems to address the 
burden of diabetes.

Evaluation Criteria (Total 100 Points 
for Core Capacity Program and 100 , 
Points for Enhanced Program)

Applications for Core Capacity 
Program support will be reviewed and 
evaluated according to the following 
criteria:
A. Background and N eed fo r  th e Core 
Capacity Program

The extent to which the need is 
demonstrated, including adequate 
documentation of the barriers to

diabetes care and education and the 
degree of experience the applicant has 
in each of the four areas of program 
activity (Define, Develop, Implement, 
and Coordinate). (20 points)
B. Core C apacity Program W ork Plan

For each of the four areas of program 
activity, the Core Capacity WorkPlan 
will be evaluated in terms of the 
following items (80 points):

1. O bjectives. The extent to which 
work plan objectives are measurable, 
feasible, appropriate, and specific, and 
are identified for all four areas of 
program activity (Define, Develop, 
Implement, and Coordinate). (25 points)

2. M ethods. The feasibility, 
appropriateness, and specificity of the 
proposed methods for achieving the 
stated objectives and are related to the 
four areas of program activity (Define, 
Develop, Implement, Coordinate). (25 
points)

3. Evaluation Plan. The feasibility and 
appropriateness of the proposed plan for 
evaluating progress toward attainment 
of the stated objectives and are related 
to the four areas of program activity 
(Define, Develop, Implement, 
Coordinate). (25 points)

4. “M ilestones to C om pletion" Chart. 
The completeness of the chart 
describing the timeline and milestones 
leading to attainment of the stated 
objectives for each of the four areas of 
program activity (Define, Develop, 
Implement, Coordinate). (5 points)
C. Core C apacity Program Budget

The extent to which this budget is 
adequately justified, reasonable, and 
consistent with this program purpose 
and objectives. (Not Weighted)

Applications for Enhanced Program 
support will be reviewed and evaluated 
according to the following criteria:
A. Background an d N eed fo r  the 
Enhanced Program

The extent to which the need is 
demonstrated, including adequate 
documentation of the barriers to 
diabetes care and education and the 
degree of experience the applicant has 
in each of the four areas of program 
activity (Define, Develop, Implement, 
and Coordinate). (20 points)
B. Enhanced Program W orkPlan

For each of the four areas of program 
activity, the Enhanced Program Work 
Plan will be evaluated in terms of the 
following items (80 points):

1. O bjectives. The extent to which 
work plan objectives are measurable, 
feasible, appropriate, and specific, and 
are identified for all four areas of
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program activity (Define, Develop, 
Implement, and Coordinate). (25 points)

2. M ethods. The feasibility, 
appropriateness, and specificity of the 
proposed methods for achieving the 
stated objectives and are related to the 
four areas of program activity (Define, 
Develop, Implement, Coordinate). (25 
points)

3. Evaluation Plan. The feasibility and 
appropriateness of the proposed plan for 
evaluating progress toward attainment 
of the stated objectives and are related 
to the four areas of program activity 
(Define, Develop, Implement, 
Coordinate). (25 points)

4. "M ilestones to Com pletion" Chart. 
The completeness of the chart 
describing the timeline and milestones 
leading to attainment of the stated 
objectives for each of the four areas of 
program activity (Define, Develop, 
Implement, Coordinate). (5 points)
C. Enhanced Program Budget

The extent to which this budget is 
adequately justified, reasonable, and 
consistent with this program purpose 
and objectives. (Not Weighted)
Funding Priority

Priority will be given to applications 
directed to those providers and systems 
which serve population groups 
disproportionately impacted by diabetes 
and its complications. These 
populations include certain racial and 
ethnic minorities (African Americans, 
Hispanic Americans, American Indians, 
and Asian-Pacific Islanders), the elderly, 
and the economically disadvantaged.

Public comments are not being 
solicited regarding the funding priority 
because time does not permit 
solicitation and review prior to the 
funding date.
Executive Order 12372 Review

Applications are subject to 
Intergovernmental Review of Federal 
Programs as governed by Executive 
Order (E.O.) 12372. E .0 .12372 sets up 
a system for State and local government 
review of proposed Federal assistance 
applications. The applicant should 
contact its State Single Point of Contact 
(SPOC) as early as possible to alert it to 
the prospective applications and receive 
any necessary instructions on the State 
process. For proposed projects serving 
more than one State, the applicant is 
advised to contact the SPOC for each 
affected State. A current list of SPOCs 
is included in the application kit. If 
SPOCs have any State process 
recommendations on applications 
submitted to CDC, they should forward 
them to Elizabeth M. Taylor, Grants 
Management Officer, Grants

Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention (CDC), 255 East 
Paces Ferry Road, NE., room 305, 
Mailstop E-16, Atlanta, GA 30305, no 
later than 60 days after the application 
deadline. The granting agency does not 
guarantee to “accommodate or explain” 
State process recommendations it 
receives after that date.
Public Health System Reporting 
Requirements

This program is not subject to the 
Public Health System Reporting 
Requirements.
Catalog of Federal Domestic Assistance 
Number

The Catalog of Federal Domestic 
Assistance number is 93.988.

Other Requirements
Paperw ork Reduction Act

Projects that involve the collection of 
information from 10 or more individuals 
and funded by the cooperative 
agreement will be subject to review by 
the Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act.
Application Submission and Deadline

The program announcement and 
application kit were sent to all eligible 
applicants in February 1994.
Where To Obtain Additional 
Information

Business management technical 
assistance including information on 
application procedure and copies of 
application forms may be obtained from 
Bernice A. Moore, Grants Management 
Specialist, Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control and Prevention 
(CDC), 255 East Paces Ferry Road, NE., 
room 305, Mailstop E-16, Atlanta, GA 
30305, telephone (404) 842-6802.

Programmatic technical assistance 
may be obtained from Stephen DePaul, 
Program Services Branch, Division of 
Diabetes Translation, National Center 
for Chronic Disease Prevention and 
Health Promotion, Centers for Disease 
Control and Prevention (CDC), 4770 
Buford Highway, NE., Mailstop K-10, 
Atlanta, GA 30341, telephone (404) 
488-5046.

Please refer to Announcement 
Number 424 when requesting 
information arid submitting an 
application.

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report: Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report: 
Stock No. 017-001-00473—1) referenced

in the INTRODUCTION through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-9325, telephone 
(202) 783-3238.

Dated: March 31 ,1994.
Robert L. Foster,
Acting A ssociate D irector fo r  Management 
an d  Operations, Centers f o r  D isease Control 
an d  Prevention (CDC).
[FR Doc. 94-8174 Filed 4 -5 -9 4 ; 8:45 am) 
BILLING CODE. 4163-18-P

Health Resources and Services 
Administration

Filing of Annual Report of Federal 
Advisory Committee

Notice is hereby given that pursuant 
to section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration’s 
Federal Advisory Committee has been 
filed with the Library of Congress:

Advanced General Dentistry Review 
Committee.

Copies are available to the public for 
inspection at the Library of Congress 
Newspaper and Current Periodical 
Reading Room, room 1026, Thomas 
Jefferson Building, Second Street and 
Independence Avenue, SE, Washington, 
DC. Copies may be obtained from: Dr. 
Richard Weaver, Executive Secretary, 
Advanced General Dentistry Review 
Committee, room 8C-15, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, Telephone (301) 443- 
6837.

Dated: March 31 ,1994.
Jackie E. Baum,
A dvisory C om m ittee M anagem ent Officer, 
HRS A.
[FR Doc. 94-8151 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 4160-15-P

Office of Community Services 
[Program Announcement No. OCS 94-02]

Request for Applications Under the 
Office of Community Services’ Fiscal 
Year 1994 Community Food and 
Nutrition Program
AGENCY: Office of Community Services, 
Administration for Children and 
Families, Department of Health and 
Human Services.
ACTION: Request for applications under 
the Office of Community Services’ 
Community Food and Nutrition 
Program.

SUMMARY: The Office of Community ; 
Services (OCS) announces that
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competing applications will be accepted 
for new grants pursuant to the 
Secretary’s discretionary authority 
under section 681A of the Community 
Services Block Grant Act of 1981 as 
amended. This Program Announcement 
contains forms and instructions for 
submitting an application. Grants made 
under this Program Announcement are 
subject to the availability of funds for 
support of these activities.
CLOSING OATES: The closing date for 
submission of applications is June 6, 
1994 .

FOR FURTHER INFORMATION CONTACT:
Office of Community Services, 370 
L’Enfant Promenade SW., Washington, 
DC 20447 (202) 401-9233, Contact: 
Joseph Reid.
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Part A—Preamble

1. Legislative Authority
The Community Services Block Grant 

Act as amended authorizes the Secretary 
of Health and Human Services to make 
funds available under several programs 
to support program activities which will 
result in direct benefits targeted to low- 
income people. This Program 
Announcement covers the grant 
authority found at Section 681A, 
Community Food and Nutrition, which 
authorizes the Secretary to make funds 
available for grants to he awarded on a 
competitive basis to eligible entities for 
local and statewide programs (1) to 
coordinate existing private and public 
food assistance resources, whenever 
such coordination is determined to be 
inadequate, to better serve low-income 
communities; (2) to assist low-income 
communities to identify potential 
sponsors of child nutrition programs 
and to initiate new programs in 
underserved or unserved areas; and (3) 
to develop innovative approaches at the 
State and local levels to meet the 
nutrition needs of low-income people. 
The Act also requires that 20 percent of 
appropriated funds in excess of $6 
million be awarded on a competitive 
basis to eligible agencies for nationwide 
programs, including programs 
benefiting Native Americans and 
Migrant Farmworkers.
2. D efinitions o f  Terms

For purposes of this Program 
Announcement the following 
definitions apply:
—Displaced worker: An individual who 

is in the labor market but has been 
unemployed for six months or longer. 

—Indian tribe: A tribe, band, or other 
organized group of Native American 
Indians recognized in the State or 
States in which it resides or 
considered by the Secretary of the 
interior to be an Indian tribe or an 
Indian organization for any purpose. 

—Innovative project: One that departs 
from or significantly modifies past 
program practices and tests a new 
approach.

—Migrant Farmworker: An individual 
who works in agricultural 
employment of a seasonal or other 
temporary nature who is required to 
be absent from his/her place of 
permanent residence in order to 
secure such employment.

—Seasonal farmworker Any individual 
employed in agricultural work of a 
seasonal or other temporary nature 
who is able to remain at his/her place 
of permanent residence while 
employed.

—Underserved area (as it pertains to 
child nutrition programs): A locality 
in which less than one-half of the 
low-income children eligible for 
assistance participate in any child 
nutrition program.

—Budget Period: The term “budget 
period” refers to the interval of time 
into which a grant period of 
assistance (project period) is divided 
for budgetary and binding purposes. 

—Eligible Entity: States and other 
public and private non-profit 
agencies/organizations including 
agencies which administer 
nationwide programs.

—Project Period: The term “project 
period” refers to the total time a 
project is approved for support, 
including any approved extensions. 

—Self-Sufficiency: A condition where 
an individual or family does not heed 
and is not eligible for public 
assistance.

3. Purpose o f Community F ood  and  
Nutrition Program

The Department of Health and Human 
Services is committed to improving the 
health and well-being of individuals 
through improved preventive health 
care and promotion of personal 
responsibility. The Department seeks to 
unify the approach to health promotion 
and disease prevention activities with 
personal messages aimed at families and 
communities, in various settings and 
environments in which individuals and 
groups can most effectively be reached. 
The Department is specifically 
interested in improving the health status 
of minority and low-income persons. 
HHS encourages community efforts to 
improve the coordination and 
integration of health services for all low- 
income families, and to identify 
opportunities for integrating other 
programs and services for this 
population.
a. Project Requirements,

Projects funded under this program 
should:

(1) Be designed and intended to 
provide nutrition benefits, including 
those which incorporate the benefits of 
disease prevention, to a targeted low- 
income group of people;

(2) Provide outreach or public 
education to inform low-income 
individuals and displaced workers of 
the services available to them under the 
various Federally-assisted nutrition 
programs;

(3) Focus on one or more legislatively 
mandated program activities:

(a) Coordination of existing private 
and public food assistance resources, 
whenever such coordination is
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determined to be inadequate, to better 
serve low-income populations;

(b) Assistance to low-income 
communities in identifying potential 
sponsors of child nutrition programs 
and initiating new programs in 
underserved or unserved areas; and

(c) Development of innovative 
approaches at the national, state or local 
levels to meet the nutrition needs of 
low-income people.
b. Project Elements

Projects must:
Focus on one or more of the 

legislatively mandated program 
activities in the above—Part A.3.1. OCS 
views this program as a capacity 
building program, rather than as a 
service delivery program.
Part B—Application Requirements
1. Eligible A pplicants

Eligible applicants are States, public 
and private non-profit agencies/ 
organizations with a demonstrated 
ability to successfully develop and 
implement programs and activities 
similar to those enumerated above. OCS 
encourages Historically Black Colleges 
and Universities to submit applications. 
In addition, applicants for the set-aside 
must be either: (1) Indian tribes, (2) 
private non-profit groups whose 
governing board is comprised of a 
majority of Indians and whose primary 
purpose is serving Indian populations, 
or (3) groups whose sole purpose is 
serving migrant and seasonal 
farmworker populations. Proof of non
profit status must be included in the 
Appendices of the Project Narrative 
where applicable. Any of the following 
is acceptable evidence of non-profit 
status: (1) A copy of the applicant 
organization’s list in the Internal 
Revenue Service’s most recent list of 
tax-exempt organizations described in 
section 501(c)(3) of the IRS code; or (2)
A copy of the currently valid IRS tax 
exemption certificate. Failure to provide 
evidence of non-profit status will result 
in rejection of the application.
2. A vailability o f Funds and Grant 
Amounts
a. FY 94 Funding

The funds available for grant awards 
under the CFN Program in FY 94 are:
General Projects...... .....................  $2,777,600
Set-Asides...............      ,,400,000
Nationwide Program s.......................  388,800

b. Grant Amounts
No* individual grant application will 

be considered for an amount which is in 
excess of $50,000 for applications 
submitted under General Projects and

Set-Asides. No eligible organization may 
receive more than $300,000 in the 
aggregate for a nationwide program.
c. Mobilization of Resources

OCS would like to mobilize as many 
resources as possible to enhance 
projects funded under this program.
OCS supports and encourages proposals 
submitted by applicants whose 
programs will leverage other resources, 
either cash or third-party in-kind.
3. Project Periods and Budget Periods

For most projects OCS will grant 
funds for one year. However, in rare 
instances, depending on the 
characteristics of any individual project 
and on the justification presented by the 
applicant in its proposal, a grant may be 
made for a period of up to 17 months.
4. Adm inistrative Costs/Indirect Costs

There is no administrative cost 
limitation for projects funded under this 
program. Indirect costs consistent with 
approved Indirect Cost Rate Agreements 
are allowable. Applicants should 
enclose a copy of the current approved 
rate agreement. However, it should be 
understood that indirect costs are part 
of, and not in addition to, the amount 
of funds awarded in the subject grant.
5. Program B eneficiaries

Projects proposed for funding under 
this Announcement must result in 
direct benefits targeted toward low- 
income people as defined in the most 
recent Annual Update of Poverty 
Income Guidelines published by DHHS. 
Attachment A to this Announcement is 
an excerpt from the most recently 
published guidelines. Annual revisions 
of these guidelines are normally 
published in the Federal Register in 
February or early March of each year 
and are applicable to projects being 
implemented at the time of publication. 
Grantees will be required to apply the 
most recent guidelines throughout the 
project period. The Federal Register 
may be obtained from public libraries, 
Congressional offices, or by writing the 
Superintendent of Documents, U.S. 
Government Printing Office,
Washington, DC 20402. No other 
government agency or privately defined 
poverty guidelines are applicable to the 
determination of low-income eligibility 
for this OCS program.
6. Number o f  Projects in A pplication

An application may contain only one 
project and this project must address the 
basic criteria found in Part C. 
Applications which are not in 
compliance with these requirements 
will be ineligible for funding.

7. M ultiple Subm ittals
There is no limit to the number of 

applications that can be submitted as 
long as each application contains a 
proposal for a different project. 
However, no applicant can receive more 
than one grant.
8. Sub-Contracting or Delegating 
Projects

OCS will not fund any project where 
the role of the eligible applicant is 
primarily to serve as a conduit for funds 
to other organizations.
Part C—Program Priority Areas
3. General Projects—FN

The application should include a 
description of the target, area and 
population to be served as well as a 
discussion of the nature and extent of 
the problem to be solved. The 
application must contain a detailed and 
specific work program that is both 
sound and feasible. Projects funded 
under this Announcement must 
produce permanent and measurable 
results that fulfill the purposes of this 
program as described in the above. The 
OCS grant funds, in combination with 
private and/or other public resources, 
must be targeted to low-income 
individuals and communities.

Applicants will certify in their 
submission that projects will only serve 
the low-income population as stipulated 
in the DHHS Poverty Income Guidelines 
(Attachment A).

Failure to comply with the cited Act 
may result in the application being 
ineligible for consideration for funding. 
If an applicant is proposing a project 
which will affect a property listed in of 
eligible for inclusion in the National 
Register of Historic Places, it must 
identify this property in the narrative 
and explain how it has complied with 
the provisions of Section 106 of the 
National Historic Preservation Act of 
1966 as amended. If there is any 
question as to whether the property is 
listed in or eligible for inclusipn in the 
National Register of Historic Places, 
applicant should consult with the State 
Historic Preservation Officer. The 
applicant should contact OCS early in 
the development of its application for 
instructions regarding compliance with 
the Act and data required to be 
submitted to the Department of Health 
and Human Services. In the case of 
projects proposed for funding which 
mobilize or improve the coordination of 
existing public and private food 
assistance resources, the guidelines 
governing those resources apply. 
However, in the case of projects 
providing direct assistance to
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beneficiaries through grants funded 
under this program, beneficiaries must 
fall within the official DHHS Poverty 
Income Guidelines as set forth in 
Attachment A.

Applications which propose the use 
of grant funds for the development of 
any printed or visual materials must 
contain convincing evidence that these 
materials are not available from other 
sources. OCS will not provide funding 
for such items if justification is not 
sufficient. Approval of any films or 
visual presentations proposed by 
applicants approved for funding will be 
made part of die grant award. In cases 
where material outlays for equipment 
(audio and visual) are requested, 
specific evidence must be presented that 
there is a definite programmatic 
connection between the equipment 
(audio and visual) usage and the 
outreach requirements described in Part 
A.l.b of this Announcement.

OCS also is interested in projects that 
address the needs of homeless families, 
welfare families, low-income and 
minority health initiatives.

OCS welcomes project proposals 
which seek to develop innovative 
approaches to promote health, 
particularly among low-income and 
minority populations. These proposals 
should have as their goals the reduction 
of incidences of premature death and 
chroniG disease among the targeted 
populations.
2. Set-Asides—SA

In recognition of the special needs of 
Indians and Migrant and Seasonal 
Farmworkers, a set-aside will be 
established to afford priority 
consideration to proposals submitted by 
agenci.es serving these populations. 
Applications which are not funded 
within this set-aside will also be 
considered competitively within the 
larger pool of eligible applicants. See 
Part D, Section 1-6, (Criterion II) for 
special instructions on developing a 
work program.
3. Nationwide Programs—NA

Projects funded must be nationwide 
in scope and must meet the 
requirements of Part C.1 (General 
Projects). No eligible organization may 
receive more than $300,000 in the 
a88regate for a nationwide program.
Part D—Review Criteria

Applications which pass the initial 
screening and pre-rating review (See 
Part F, Section 5) will be assessed and 
scored by reviewers. Each reviewer will 
give a numerical score for each 
application reviewed. These numerical 
scores will be supported by explanatory

statements on a formal rating form 
describing major strengths and 
weaknesses under each applicable 
criterion published in the 
Announcement.

The in-depth evaluation and review 
process will use the following criteria 
coupled with the specific requirements 
as described in Part F.

A pplicants should write their project 
narrative to the review  criteria using the 
sam e sequential order.

(Note: The following review criteria 
reiterate collection of information 
requirements contained in Part D of this 
Announcement. These requirements are 
approved under OMB Control Number 0 9 7 0 -  
0062.)

Criteria for Review and Evaluation of 
Applications Submitted Under This 
Program Announcement
Criterion I: Analysis o f N eeds/Priorities 
(M aximum: 13 points)

(a) Target area and population to be 
served are adequately described (0-5 
points).

In addressing the above criterion, the 
applican t should include the follow ing:

The applicant should include a 
description of the target area and 
population to be served including 
specific details on any minority 
population(s) to be served.

(b) Nature and extent of problem are 
adequately described and documented 
(0-8 points).

In addressing the above criterion, the 
applicant shou ld include the follow ing:

Applicant should discuss the nature 
and extent of the problem including 
specific information on minority 
population(s).
Criterion II: A dequacy o f Work Program  
(M aximum: 15 points)

(a) Set forth realistic quarterly time 
targets by which the various work tasks 
will be completed (0-7 points).

(b) Activities are adequately described 
and appropriately related to goals (0-8 
points).

In addressing the above criterion, the 
applican t shou ld include the follow ing:

The applicant should address the 
basic criteria and legislatively-mandated 
activities found in Part A.3.a and should 
include:

(a) Project priorities and rationale for 
selecting them;

(b) Goals and objectives; and
(c) Project activities.

Criterion III: Significant and B eneficial 
Im pact (Maximum 38 points)

(a) Applicant proposes to significantly 
improve or increase nutrition services to 
low-income people and such 
improvements or increases are 
quantified. (0-12 points).

(b) Project incorporates low-income 
health promotion activities, including 
minority low-income health promotion 
activities as appropriate, along with 
nutritional services (0-8 points).

(c) Project will significantly leverage 
or mobilize other community resources 
and such resources are detailed and 
quantified (0-6 points).

(d) Project builds on an existing 
outreach activity (0-5 points).

(e) Proposal addresses a problem 
which can be resolved by one-time OCS 
funding or demonstrates that non- 
Federal funding is available to continue 
the project without Federal support (0- 
7 points).

In addressing the above criterion, the 
applicant m ust include:

Quantitative data for items (a),(b),(c), 
and (d) and discuss how the beneficial 
impact relates to the relevant 
legislatively- mandated program 
activities identified in Part'A.3.&.
Criterion IV: Coordination/Services 
Integration (Maximum 15 points)

Proposal addresses applicant’s 
understanding of the importance of 
improving the integration, coordination, 
and continuity of various HHS-funded 
services potentially available to families 
with children living in poverty, and the 
difficulty of undertaking collaborative 
efforts between organizations.

In addressing the above criterion, the 
applicant shou ld include the follow ing:

Strategies should be identified which 
support coordinated community-based 
planning, maximize the efficient and 
effective use of scarce resources, reduce 
duplicative overhead, improve 
accountability, and result in measurable 
outcomes.

If the applicant is receiving funds 
from the State for community food and 
nutrition activities, the applicant should 
address how the funds are being 
utilized. If State funds are being used in 
the project for which OCS funds are 
being requested, their usage should be 
specifically described.
Criterion V: Organization Experience in 
Program A rea and S taff R esponsibilities 
(Maximum 12 points)

(a) Organizational experiences in 
program area (0-4 points).

Documentation provided indicates 
that projects previously undertaken 
have been relevant and effective and 
have provided permanent benefits to the 
low-income population. Organizations 
which propose providing training and 
technical assistance have detailed 
competence in the specific program 
priority area and as a deliverer with 
expertise in the fields of training and 
technical assistance. If applicable,
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information provided by these 
applicants also addresses related 
achievements and competence of each 
cooperating or sponsoring organization

(d) Management History (0-4 points).
Applicants must fully detail their 

ability to implement sound and effective 
management practices and if they have 
been recipients of other Federal or other 
governmental grants, they must also 
detail that they have consistently 
complied with financial and program 
progress reporting and audit 
requirements. Applicants should submit 
any available documentation on their 
management practices and progress 
reporting procedures along with a 
statement by a Certified or Licensed 
Public Accountant as to the sufficiency 
of the applicant’s financial management 
system to protect adequately any 
Federal funds awarded under the 
application submitted.

(c) Staffing skills, Resources and 
Responsibilities (0-4 points).

The application briefly describes the 
experience and skills of the proposed 
project director showing that the 
individual is not only well qualified, 
but that his/her professional capabilities 
are relevant to the successful 
implementation of the project. If the key 
staff person has not yet been identified, 
the application contains a 
comprehensive position description 
which indicates that the responsibilities 
to be assigned to the project director are 
relevant to the successful 
implementation of the project. The 
application must indicate that the 
applicant has adequate facilities and 
resources (Le. space and equipment) to 
successfully carry out the work plan.

In addressing the above criterion, the 
applicant shou ld include the follow ing:

The applicant must clearly show that 
sufficient time of the Project Director 
and other senior staff will be budgeted 
to assure timely implementation and 
oversight of the project and that the 
assigned responsibilities of the staff are 
appropriate to the tasks identified for 
the project.
Criterion VI: A dequacy o f  Budget 
(Maximum: 7 points)

(a) Budget is adequate and 
administrative costs are appropriate in 
relation to the services proposed (0—7 
points).
Part E—Instructions for Completing 
Application Package
(Approved by the OMB under Control 
Number 0970-0062)

The standard forms attached to this 
Announcement shall be used when 
submitting applications for all funds 
under this Announcement.

It is recommended that you reproduce 
single-sided copies of the SF-424, S F - 
424A and SF—424B, and type your 
application on the copies. Please 
prepare your application in accordance 
with instructions provided on the forms 
as well as with the OCS specific 
instructions set forth below:
1. SF-424—Application for Federal 
Assistance

Top o f  Page. Please enter the single 
priority area designation under which 
the application is being submitted. An 
application should be submitted under 
only one priority area. (See Item 11)

Item  i . For the purposes of this 
announcement, all projects are 
considered A pplications; there are no 
Pre-A pplications.

Item 2. Date Subm itted and A pplicant 
Identifier—Date application is 
submitted to ACF and applicant's own 
internal control number, if applicable. 

Item  3. Date R eceived by State—N/A 
Item  4. Date R eceived by F ederal 

Agency—Leave blank.
Item s 5 and 6. The legal name of the 

applicant must match that listed as 
corresponding to the Employer 
Identification Number. Where the 
applicant is a previous Department of 
Health and Human Services grantee, 
enter the Central Registry System 
Employee Identification Number (CRS/ 
EIN) and the Payment Identifying 
Number, if one has been assigned, in the 
Block entitled Federal Iden tifier located 
at the top right hand comer of the form.

Item  7. If the applicant is a non-profit 
corporation, enter N  in the box and 
specify non-profit corporation  in the 
space marked Other. Proof of non-profit 
status, such as IRS certification, Articles 
of Incorporation, or By-laws, must be 
included as an appendix to the project 
narrative.

hem  8. Type o f A pplication—Please 
indicate the type of application.

Item  9. Enter DHHS-ACFfOCS.
Item  10. The Catalog of Federal 

Domestic Assistance number for the 
OCS program covered under this 
announcement is 93.571. The title is 
Community Services Block Grant 
Discretionary Awards—Community 
F ood and Nutrition Program.

Item  11. In addition to a brief 
descriptive title of the project, indicate 
the priority area for which funds are 
being requested. Use the following letter 
designations:
FN—General Projects 
SA—Projects where Migrant and 

Seasonal Farmworker organizations 
and Indian Tribes o r Indian 
organizations are applying 
specifically for set-aside binds 
described in Part B.

NP—Grants to organizations with
nationwide programs
Item  12: A reas A ffected by P ro ject- 

List only the largest unit or units 
affected, such as State, county or city.

Item  13. P roposed Project—The 
ending date should be calculated based 
on a 12-mónth project period.

hem  14. Congressional Eli strict o f 
A pplicant/Project—Enter the number of 
the Congressional District where the 
applicant’s principal office is located 
and the number of the Congressional 
district(s) where the project will be 
located.

Item  15a. For purposes of this 
Announcement, this amount should 
reflect the amount requested for the 
entire project period.

Item  15b-e. These items should reflect 
both cash and third-party in-kind 
contributions for the total project 
period.

Item l5 f.W A .
Item  15g. Enter the sum of Items 15 a- 

15».
2. SF-424A—“Budget Information-Non- 
Construction Programs”

See Instructions accompanying this 
page as well as the instructions set forth 
belowr

In completing these sections, the 
F ederal Funds budget entries will relate 
to tbe requested OCS Community Food 
and Nutrition Program funds only, and 
N on-Federal will include mobilized 
funds from all other sources— 
applicants, State, and other. Federal 
funds other than those requested from 
the Community Food and Nutrition 
Program should be included in Non- 
Federal entries.

Sections A and D of SF-424A must 
contain entries for both Federal (OCS) 
and non-Federal (mobilized funds).
Section A—Budget Summary

Line 1—4
CoL (a):
Line 1—Enter OCS Community Food 

and Nutrition Program;
Col. (b):
Line 1—Enter 93.571.
Col. (c) and (d): Not Applicable
Col. (e)—(g):
For each line 1-4, enter in columns

(e), (f) and (g) the appropriate amounts 
needed to support the project for the 
entire project period.

Line 5—Enter the figures from Line 1 
for all columns completed, (e), (f), and 
(g).
Section B—Budget Categories

This section should contain entries 
for OCS funds only. For all projects, the 
first budget period of 12 months will be 
entered in Column #1.
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Allocability of costs is governed by 
applicable cost principles set forth in 45 
CFR parts 74 and 92.

Budget estimates for national 
administrative costs must be supported 
by adequate detail for the grants officer 
to perform a cost analysis and review. 
Adequately detailed calculations for 
each budget object class are those which 
reflect estimation methods, quantities, 
unit costs, salaries, and other similar 
quantitative detail sufficient for the 
calculation to be duplicated. For any 
additional object class categories 
included under the object class other 
identify the additional object class(es) 
and provide supporting calculations.

Supporting narratives and 
justifications are required for each 
budget category, with emphasis on 
unique/special initiatives large dollar 
amounts; local, regional, or other travels 
new positions; major equipment 
purchases and training programs.

A detailed itemized budget with a 
separate budget justification for each 
major item should be included as 
indicated below:

Line 6a—Personnel: Enter the total 
costs of salaries and wages.
Justification

Identify the project director. Specify 
by title or name the percentage of time 
allocated to the project, the individual 
annual salaries and the cost to the 
project (both Federal and non-Federal) 
of the organization’s staff who will be 
working on the project.

Line 6b—Fringe Benefits: Enter the 
total costs of fringe benefits unless 
treated as part of an approved indirect 
cost rate which is entered on line 6j.
Justification

Enter the total costs of fringe benefits, 
unless treated as part of an approved 
indirect cost rate.

Line 6c—Travel: Enter total cost of all 
travel by employees of the project. Do 
not enter costs for consultant’s travel.
Justification

Include the name(s) of traveler(s), 
total number of trips, destinations, 
length of stay, mileage rate, 
transportation costs and subsistence 
allowances.

Line 6d—Equipment: Enter the total 
costs of all non-expendable personal 
property to be acquired by the project. 
Non-expendable personal property”, for 
purposes of governmental entities, 
means tangible personal property 
having a useful life of more than one 
year and an acquisition cost of $5,000 or 
more per unit.

Justification
Equipment to be purchased with 

Federal funds must be required to 
conduct the project, and the applicant 
organization or its subgrantees must not 
already have the equipment or a 
reasonable facsimile available to the 
project.

Line 6e—Supplies: Enter the total 
costs of all tangible personal property 
(surplus) other than that included on 
line 6d.

Line 6f—Contractual. Enter the total 
costs of all contracts, including (1) 
procurement contracts (except those 
which belong on other lines such as 
equipment, supplies, etc.) and (2) 
contracts with secondary recipient 
organizations including delegate 
agencies and specific project(s) or 
businesses to be financed by the 
applicant.
Justification

Attach a list of contractors, indicating 
the names of the organizations, the 
purposes of the contracts, the estimated 
dollar amounts, and selection process of 
the awards as part of the budget 
justification. Also provide back-up 
documentation identifying the name of 
contractor, purpose of contract, and 
major cost elements.

Note: Whenever the applicant/grantee 
intends to delegate part of the program to 
another agency, the applicant/grantee must 
submit Sections A and B of this Form SF- 
424A, completed for each delegate agency by 
agency title, along with the required 
supporting information referenced in the 
applicable instructions.

The total costs of all such agencies 
will be part of the amount shown on 
Line 6f. Provide draft Request for 
Proposal in accordance with 45 CFR 
part 74, appendix H. Free and open 
competition is encouraged for any 
procurement activities planned using 
ACF grant funds. Applicants who 
anticipate evaluation procurements that 
will exceed $25,000 and are requesting 
an award without competition should 
call (202) 401—9234 for clarification on 
the process.

Line 6g—Construction: Not 
applicable.

Line 6h—Other: Enter the total of all 
other costs. Such costs, where 
applicable, may include, but are not 
limited to, insurance, food, medical and 
dental costs (noncontractual), fees and 
travel paid directly to individual 
consultants, local transportation (all 
travel which does not require per diem 
is considered local travel), space and 
equipment rentals, printing and 
publication, computer use training costs 
including tuition and stipends, training

service costs including wage payments 
to individuals and supportive service 
payments, and staff development costs.

Line 6j—Indirect Charges: Enter the 
total amount of indirect costs. This line 
should be used only when the applicant 
currently has an indirect cost rate 
approved by the Department of Health 
and Human Services or other Federal 
agencies.

If the applicant organization is in the 
process of initially developing or 
renegotiating a rate, it should 
immediately upon notification that an 
award will be made, develop a tentative 
indirect cost rate proposal based on its 
most recently completed fiscal year in 
accordance with the principles set forth 
in the pertinent DHHS Guide fo r  
Establishing Indirect Cost Rates, and 
submit it to the appropriate DHHS 
Regional Office. It should be noted that 
when an indirect cost rate is requested, 
those costs included in the indirect cost 
pool cannot be also budgeted or charged 
as direct costs to the grant. Indirect costs 
consistent with approved Indirect Cost 
Rate Agreements are allowable.

Line 6k—Totals. Enter the total 
amounts of Lines 6i and 6j.

Line 7—Program Income: Enter the 
estimated amount of income, if any, 
expected to be generated from this 
project. Separately show expected 
program income generated from OCS 
support and income generated from 
other mobilized funds. Do not add or 
subtract this amount from the budget 
total. Show the nature and source of 
income in the program narrative 
statement.
Justification

Describe the nature, source and 
anticipated use of program income in 
the Program Narrative Statement.
Section C—Non-Federal Resources

This section is to record the amounts 
of N on-Federal resources that will be 
used to support the project. N on-Federal 
resources mean other than OCS funds 
for which the applicant has received a 
commitment. Provide a brief 
explanation, on a separate sheet, 
showing the type of contribution, 
broken out by Object Class Category,
(See Section B.6) and whether it is cash 
or third-party in-kind. The firm 
commitment of these required funds 
must be documented and submitted 
with the application in order to be given 
credit in the criterion.

Except in unusual situations, this 
documentation must be in the form of 
letters of commitment or letters of intent 
from the organization(s)/individuals 
from which funds will be received.
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Line 8—Grant Program
Col. (a): Enter the project title.
Col. (b): Enter the amount of cash or 

donations to be made by the applicant. 
Col. (c): Enter the State contribution. 
Col. id): Enter the amount of cash and 

third party in-kind contributions to be 
made from all other sources.

CoL (e): Enter the total of columns (b),
(c), and (d).

Lines 9,10, and 11 should be left 
blank.

Line 12—Carry the total of each 
column of Line 8, (b) through (e). The 
amount in Column (e) should be equal 
to the amount on Section A, Line 5, 
Column (f).
Justification

D escribe third party in-kind  
contributions, i f  included.
Section D—Forecasted Cash Needs

Line 13—Federal: Enter the amount of 
Federal (OCS) cash needed for this 
grant, by quarter, during the 12 month 
budget period.

Line 14—Non-Federal: Enter the 
amount of cash from all other sources 
needed by quarter during the first year.

Line 15—Totals: Enter the total of 
Lines 13 and 14.
Section F—Other Budget Information

Line 21—Direct Charges: Include 
narrative justification required under 
Section B for each object class category 
for the total project period.

Line 22—Indirect Charges: Enter the 
type of HHS or other Federal agency 
approved indirect cost rate (provisional, 
predetermined, final or fixed) that will 
be in effect during the funding period, 
the estimated amount of the base to 
which the rate is applied and the total 
indirect expense. Also, enter the date 
the rate was approved, where 
applicable. Attach a copy of the 
approved rate agreement.

Line 23—Provide any other 
explanations and continuation sheets 
required or deemed necessary to justify 
or explain the budget information.
3. SF-424B “Assurances Non* 
Construction“

All applicants must sign and return 
the “Assurances" with the application.
4. Project Narrative

Each narrative should include the 
following major Sections:
a. Analysis of Need
b. Project Design (Work Programs)
c. Organizational Experience in Program 

Areas
d. Management History
e. Staffing and Resources
f. Staff Responsibilities

The project narrative must address the 
specific purposes mentioned in Part A 
of this Program Announcement. The 
narrative should provide information on 
how the application meets the 
evaluation criteria in part D of this 
Program Announcement.
Part F—Application Procedures
1. A vailability o f  Form s

Applications for awards under this 
OCS program must be submitted on 
Standard Forms (SF) 424 ,424A, and 
424B. Part E and attachment B to this 
Program Announcement contain all the 
instructions and forms required for 
submittal of applications. The forms 
may be reproduced for use in submitting 
applications. Copies of the Federal 
Registrar issue containing this 
Announcement are available at most 
local libraries and Congressional District 
Offices for reproduction. If copies are 
not available at these sources they may 
be obtained by writing or telephoning 
the office listed in the section entitled 
FOR FURTHER INFORMATION at the 
beginning of this Announcement.
2. A pplication Subm ission

The closing date for submission of 
applications is June 6,1994.

a. D eadlines. Applications shall be 
considered as meeting the deadline if 
they are either:

(1) Received on or before the deadline 
date at the Department of Health and 
Human Services, Administration for 
Children and Families, Division of 
Discretionary Grants, 370 L'Enfant 
Promenade, SW., 6th Floor,
Washington, DC 20447, or

(2) Sent on or before the deadline date 
and received by the granting agency in 
time for them to be considered during 
the competitive review and evaluation 
process under Chapter 1-62 of the 
Health and Human Services Grants 
Administration Manual. (Applicants are 
cautioned to request a legibly dated U.S. 
Postal Service postmark or to obtain a 
legibly dated receipt from a commercial 
carrier or the U.S. Postal Service. Private 
metered postmarks are not acceptable as 
proof of timely mailing.)

b. A pplications subm itted by  other 
m eans. Applications which are not 
submitted in accordance with the above 
criteria shall be considered as meeting 
the deadline only if they are physically 
received before die close of business on 
or before the deadline date. Hand 
delivered applications will be accepted 
at the Department of Health and Human 
Services, Administration for Children 
and Families, Division of Discretionary 
Grants, 901 D Street, SW., 6th Floor, 
Washington, DC during the normal

working hours of 8:30 a.m. to 5 p.m., 
Monday through Friday.

c. Late A pplications. Applications 
which do not meet one of these criteria 
are considered late applications. The 
ACF Division of Discretionary Grants 
will notify each late applicant that its 
application will not be considered in 
this competition.

d. Extension o f  D eadline. The ACF 
Office of Community Servicies may 
extend the deadline for all applicants 
because of acts of God such as floods, 
hurricanes, etc. or when there is a 
disruption of the mails. However, if the 
granting agency does not extend the 
deadline for all applicants, it may not 
waive or extend the deadline for any 
applicant.

Applications once submitted are 
considered final and no additional 
materials will be accepted .

One signed original application and 
four copies should be submitted.

Note: Applicants should note that the U.S. 
Postal Service does not uniformly provide a 
dated postmark. Before relying on this 
method, applicants should check with their 
local post office. In some instances packages 
presented for mailing after a pre-determined 
time are postmarked with the next day’s date. 
In other cases, postmarks are not routinely 
placed on packages. Applicants are cautioned 
to verify that there is a date on the package, 
and that it list the correct date of mailing, 
before accepting a receipt.

Applications which have a postmark 
later than the closing date, or which are 
hand-delivered after the closing date, 
will be returned to the sender without 
consideration in the competition.

One signed original application and 
four copies is required.
3. Intergovernm ental Review

This program is covered under 
Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, and 45 CFR Part 100, 
Intergovernmental Review of 
Department of Health and Human 
Services Programs and Activities. Under 
the Oder, States may design their own 
processes for reviewing and 
commenting on proposed Federal 
assistance under covered programs.

All States and Territories except 
Alabama, Alaska, Connecticut, Hawaii, 
Idaho, Kansas, Louisiana, Minnesota, 
Montana, Nebraska, Oklahoma, Oregon, 
Pennsylvania, Virginia, Washington, 
American Samoa and Palau have elected 
to participate in the Executive Order 
process and have established Single 
Points of Contact (SPOCs). Applicants 
from these seventeen jurisdictions need 
take no action regarding E .0 .12372. 
Applicants for projects to be 
administered by Federally-recognized
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Indian Tribes are also exempt from the 
requirements of E.O .12372. Applicants 
must submit any required material to 
the SPOCs as soon as possible so that 
the program office can obtain and 
review SPOC comments as part of the 
award process. It is imperative that the 
applicant submit all required materials, 
if any, to the SPOC and indicate the date 
of this submittal (or the date of contact 
if no submittal is required) on the 
Standard Form 424, item 16a.

Under 45 CFR 100.8(a) (2), a SPOC 
has 60 days from the application 
deadline date to comment on proposed 
new or competing continuation awards. 
Applicants should contact their SPOCs 
as soon as possible to alert them of the 
prospective applications and receive 
any necessary instructions. SPOCs are 
encouraged to eliminate the submission 
of routine endorsements as official 
recommendations. Additionally, SPOCs 
are requested to clearly differentiate 
between mere advisory comments and 
those official State process 
recommendations which may trigger the 
“accommodate or explain” rule.

When comments are submitted 
directly to ACF, they should be 
addressed to: Department of Health and 
Human Services Administration for 
Children and Families Division of 
Discretionary Grants, 6th Floor 370 
L'Enfant Promenade, SW. Washington, 
DC 20447.

A list of the Single Points of Contact 
for each State and Territory is included 
as Attachment E of this Announcement.
4. A pplication Consideration

Applications which meet the 
screening requirements in Section 5 
below will be reviewed competitively. 
Such applications will be referred to 
reviewers for a numerical score and 
explanatory comments based solely on 
responsiveness to program guidelines 
and evaluation criteria published in this 
Announcement Applications will be 
reviewed by persons outside of the OCS 
unit which would be directly 
responsible for programmatic 
management of the grant. The results of 
these reviews will assist the Director 
and OCS program staff in considering 
competing applications. Reviewers* 
scores will weigh heavily in funding 
decisions but will not be the only 
factors considered. Applications will 
generally be considered in order of the 
average scores assigned by reviewers. 
However, highly ranked applications are 
not guaranteed funding since the 
Director may also consider other factors 
deemed relevant including, but not 
limited to, the timely and proper 
completion of projects funded with OCS 
funds granted in the last five (5) years:

Comments of reviewers and government 
officials; staff evaluation and input; 
geographic distribution; previous 
program performance of applicants; 
compliance with grant terms under 
previous DHHS grants; audit reports; 
investigative reports; and applicant's 
progress in resolving any final audit 
disallowances on OCS or other Federal 
agency grants. OCS reserves the right to 
discuss applications with other Federal 
or non-Federal funding sources to 
ascertain the applicant’s performance 
record.
5. Criteria fo r  Screening A pplications
a. Initial Screening

All applications that meet the 
published deadline for submission will 
be screened to determine completeness 
and conformity to the requirements of 
this Announcement Only those 
applications meeting the following 
requirements will be reviewed and 
evaluated competitively. Others will be 
returned to the applicants with a 
notation that they were unacceptable.

(1) The application must contain a 
completed and signed Standard Form 
SF-424.

(2) The SF—424 must be signed by an 
official of the organization applying for 
the grant who has authority to obligate 
the organization legally.
b. Pre-rating Review

Applications which pass the initial 
screening will be forwarded to 
reviewers for analytical comment and 
scoring based on the criteria detailed in 
the Section below and the specific 
requirements contained in Part A of this 
Announcement. Prior to the 
programmatic review, these reviewers 
and/or OCS staff will verify that the 
applications comply with this program 
announcement in the following areas:

(1) Eligibility: Applicant meets the 
eligibility requirements found in Part B.

(2) N um ber o f  Projects: The 
application contains only one project.

f3) Target Populations: The 
application clearly targets the specific 
outcomes and benefits of the project to 
low-income participants and 
beneficiaries as defined in the DHHS 
Poverty Income Guidelines (Attachment 
A).

(4) Grant Amount: The amount of 
funds requested does not exceed 
$50,000 (except for nationwide 
programs).

(5) Program Focus: The application 
addresses the purposes described in Part 
A of this Announcement.
c. Evaluation Criteria

Applications which pass the initial 
screening and pre-rating review will be

assessed and scored by reviewers. Each 
reviewer will give a numerical score for 
each application reviewed. These 
numerical scores will be supported by 
explanatory statements on a formal 
rating form describing major strengths 
and major weaknesses under each 
applicable criterion published in this 
Announcement.
Part G—Contents of Application and 
Receipt Process
(Approved by the OMB under Control 
Number 0970-0062)

1. Contents o f  A pplication
Each application submission must 

include:
A signed original and fou r additional 

cop ies o f  the application ,
Each copy of the application must 

contain in the order listed each of the 
following:

a. Table o f  Contents with page 
numbers noted for each major section 
and subsection of the proposal and each 
section of the appendices. Each page in 
the application, including those in all 
appendices, must be numbered 
consecutively.

b. Standard Form 424. A pplication fo r  
Federal A ssistance. The SF-424 should 
be completed in accordance with 
instructions provided with the form, as 
well as OCS specific instructions set 
forth in Part E of this Announcement.
The SF-424 must contain an original 
signature of the certifying representative 
of the applicant organization.

Applicants must also be aware that 
the applicant's legal name as required in 
SF-424 (Item 5) must match that listed 
as corresponding to the Employer 
Identification Number (Item 6).

c. Standard Form 424A, Budget 
Inform ation. Pages 1 and 2 should be 
completed.

d. Standard Form 424B, Assurances— 
Non-Construction Programs. This form 
must be signed and submitted with the 
Application.

e. Restriction on Lobbying A ctivities— 
Fill out, sign and date form found at 
Attachment F. Certification for 
Contracts, Grants, Loans, and 
Cooperative Agreements.

f. D isclosure o f  Lobbying A ctivities— 
SF-ILL: Fill out, sign and date form 
found at Attachment F, (required only if 
lobbying has actually taken place or is 
expected to take place in trying to 
obtain the grant for which the applicant 
is applying.)

g. Project N arrative—{See Part E, 
Section 3.)

h. By signing and submitting this 
application, the applicant is certifying 
that it will comply with the Federal 
requirements concerning debarment and

1
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drug-free regulations set forth in 
Attachments C and D.

The total number of pages for the 
narrative portion of the application 
package must not exceed 30 pages in 
their entirety. Applications must be 
uniform in composition since OCS may 
find it necessary to duplicate them for 
review purposes. Therefore, 
applications must be submitted on 
8 V2X I I  inch paper only. They must not 
include colored, oversized or folded 
materials, organizational brochures, or 
other promotional materials, slides, 
films, clips, etc., in the proposal. Such 
materials will be discarded if included.

Applications should be two-holed 
punched at the top center and fastened 
separately with a compressor slide 
paper fastener, such as an ACCO clip, or 
a binder clip.

While applications must be 
comprehensive, OCS encourages 
conciseness and brevity in the 
presentation of materials and cautions 
the applicant to avoid unnecessary 
duplication of information.
2. Acknowledgm ent o f  R eceipt

An acknowledgment postcard will be 
mailed to all applicants with an 
identification number which will be 
noted on the acknowledgment. This 
number must be referred to in all 
subsequent communications with OCS 
concerning the application. If an 
acknowledgment is not received within 
three weeks after the deadline date, 
applicants must notify ACF by 
telephone (202) 401-9234. Applicant 
should also submit a mailing label for 
the acknowledgment card.

Part H—Post Award Information and 
Reporting Requirements

Following approval of the 
applications selected for funding, notice 
of project approval and authority to 
draw down project funds will be made 
in writing. The official award document 
is the Financial Assistance Award 
which provides the amount* of Federal 
funds approved for use in the project, 
the budget period for which support is 
provided, and the terms and conditions 
of the award.

In addition to the General Conditions 
and Special Conditions (where the latter 
are warranted) which will be applicable 
to grants, grantees will be subject to the 
provisions of 45 CFR parts 74 (non
governmental) and 92 (governmental) 
along with OMB Circulars 122 and 87.

Grantees will be required to submit 
semi-annual progress and financial 
reports (SF-269) as well as a final 
progress and financial report.

Grantees are subject to the audit 
requirements in 45 CFR Parts 74 and 92.

Section 319 of Public Law 101-121, 
signed into law on October 23,1989, 
imposes (new] prohibitions and 
requirements for disclosure and 
certification related to lobbying when 
applicant has engaged in lobbying 
activities or is expected to lobby in 
trying to obtain the grant. It provides 
limited exemptions for Indian tribes and 
tribal organizations. Current and 
prospective recipients (and their subtier 
contractors and/or grantees) are 
prohibited from using appropriated 
funds for lobbying Congress or any 
Federal agency in connection with the

award of a contract, grant, cooperative 
agreement or loan. In addition, for each 
award action in excess of $100,000 (or 
$150,000 for loans) the law requires 
recipients and their subtier contractors 
and/or subgrantees (1) to certify that 
they have neither used nor will use any 
appropriated funds for payment to 
lobbyists, (2) to submit a declaration 
setting forth whether payments to 
lobbyists have been or will be made out 
of non-appropriated funds and, if so, the 
name, address, payment details, and 
purpose of any agreements with such 
lobbyists whom recipients or their 
subtier contractors or subgrantees will 
pay with the nonappropriated funds and
(3) to file quarterly up-dates about the 
use of lobbyists if any event occurs that 
materially affects the accuracy of the 
information submitted by way of 
declaration and certification. The law 
establishes civil penalties for 
noncompliance and is effective with 
respect to contracts, grants, cooperative 
agreements and loans entered into or 
made on or after December 23,1989. See 
Attachment F for certification and 
disclosure forms to be submitted with 
the applications for this program.

Attachment G indicates the 
regulations which apply to all 
applicants/grantees under the 
Discretionary Grants Program.

Dated March 22,1994.
Donald Sykes,
Director, Office o f Community Services
BILLING CODE 4184-01-P * '
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ATTACHMENT A-1994 POVERTY INCOME GUIDELINES
FOR ALL STATES EXCEPT ALASKA AND HAWAII) 
AND THE DI8TRICT OF COLUMBIA

SIZE OF FAMILY UNIT POVERTY
GUIDELINE

1 ............... $7,360
2 ...... ............. 7m 9,8403.. ...................  12,320
4.. ..................... 14,800
5............... . 17,2806.. ........^............ 19,760
7.. ... ......... 22,240
8...... ................ 24,720

For family units with mors than 8 
members, add $2,460 for each additional member.

POVERTY INCOME GUIDELINES FOR 
ALASKA

SIZE OF FAMILY UNIT POVERTY
GUIDELINE

1 .................... $9,200
2 ................ 12,300
3.. ....................  15,400
4.....................  18,500
5.. ..................  21,600
6.. ....... . 24,700
7 . .  ..................  27,800
8........... .......... 30,900

For family units with more than 8 
members, add $3,100 for each additional member•

POVERTY INCOME GUIDELINES FOR 
HAWAII

SIZE OF FAMILY UNIT POVERTY
GUIDELINE

I***........ ........... $8,470
2.... . ....... 11,320
3.. ............ . 14,170
*•••••........ ......... 17,020
5.. ........ . .......... . 19,870
«.......... . 22,720
7.. ..... . 25,570
$. ...................... 28,420
For family units with more than 8 
members, add $2,850 for each additional 
member. (The same increment applies to 
smaller family sises also, as can be seen in the figures above.)
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Attachment B OMB Approval No. 0348-0043
APPLICATION FOR 
FEDERAL ASSISTANCE

A DATE SUBMITTED Applicant Identifier

t. TYPE OP SUBMISSION: 
A p p lic a tio n : P ra a p p b c a b o n

A OATS RECEIVED BV STATE State Application Identifier

A BATE RECEIVED BV PEOBRAL AGENCY Federal Identifier
0  Non-Construction : 0  Non-Construction

». APPLICANT INFORMATION

leoai Nama. Organizational Unit-

Address (g iv a  c ity , c o u n ty , ita lo ,  a n d  z ip  c o d a ): Nam* and telephone number of the parson to be contactad on manors mvotvmg 
this application (g n a a ra a  c o d a ) ,

1. TYPE OP APPLICANT: U n ta r a p p ro p r ia ta  la t ta r  in  b o * )  I I«. IMPLOVEM lOCNTIPICATION NUMBER (B N *

A TYPE OP APPLICATION:

□  Now □  Continuation 0  navi won

if Haviswn, an tar appropriata lottar(s) in btadaa) □  □
A inCraaso Award B. 0  scrap so Award C  Hc/eaas Duration
0  Decrease Ovation Othar ( ¡ p a c ify ) :

A State H. Independent School Dist
a County 1. State Con trotad Institution of Higher Learning
c Mynicipsi J. Private University
0. Township K. Indian Tribe
E tntarstato L. Individual
F. Intermunicipai M Profit Organization
Q. Special District N. Other (Specify):

A NAME OP FEDERAL AGENCY:

1A CATALOG OP FEDERAL OOMCSTtC 
ASSISTANCE NUMBER:

TITLE

11. DESCRIPTIVE TTTLE OP APPLICANT'S PNOJECT:

IA  A M A I APPCCTBO BV PROJECT (cibai. co u n ties . ttatai. ate.):

1A PROPOSED PROJECT: 

Start Oata Endinq Oata
u .  c o n g r e s s io n a l  d is t r ic t s  o p :

A Applicant b Project

1A ESTIMATED PUMOINQ: 1A IS APPLICATION SUBJECT TO REVIBW BV STATE EXECUTIVE OROCR 12371 PNOCCSSt

a  Fadaral 1 .00 A  YES THIS Pfi£APPUCAT)ON< APPLICATION WAS MADE AVAILABLE TO THE 
STATE EXECUTIVE ORDER 12372 PROCESS FOR REVIEW ON:

b. Applicant « JO DATE

c  Suit t .00
b NO Q  PROGRAM IS NOT COVERED SV EO. 12372

d. Local t JO
Q  OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW

a Othar S JO

1. Program incorna S .00 17. IB THE APPLICANT OCLiNOUENT ON ANY FEDERAL 0EST7

n  Vas If "Yaa * attach ah explanation. Q  No
g TOTAL t JO

1A TO THE BEST OP MV KNOWLEDGE ANO BELIEF. A U  OATA IN THIS APPUCATtOftiPMCAPPUCATlON M E  TRWt AMO CORRECT, THE OOCUMEMT HAS BEEN OULV 
AUTHORIZED SV THE GOVERNING BOOT OP THE APPLICANT ANO THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES IP THE ASSISTANCE IS AWAROEO

A Typed Nomo of Authoruad hapratentativa

d Signatura of Authorized Representativa 

Previous Editions Not Usatila

b  Title

Authorized for Local Reproduction

A Telephone number

a  Date Signed

Standard Form 424 (REV 4-68) 
Prescribed by OMB Circular A-102

BILLING CODE 4184-01-C
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Instructions for the SF 424
This is a standard form used by applicants 

as a required facesheet for preapplications 
and applications submitted for Federal 
assistance. It will be used by Federal agencies 
to obtain applicant certification that States 
which have established a review and 
comment procedure in response to Executive 
Order 12372 and have selected the program 
to be included in their process, have been 
given an opportunity to review the 
applicant’s submission.

Item and Entry
1. Self-explanatory.
2. Date application submitted to Federal 

agency (or State if applicable) & applicant’s 
control number (if applicable).

3. State use only (if applicable).
4. If this application is to continue or 

revise an existing award, enter present 
Federal identifier number. If for a new 
project, leave blank.

5. Legal name of applicant, name of 
primary organizational unit which will 
undertake the assistance activity, complete 
address of the applicant, and name and 
telephone number of the person to contact on 
matters related to this application.
6. Enter Employer Identification Number 

(EIN) as assigned by the Internal Revenue 
Service.

7. Enter the appropriate letter in the space 
provided.
8. Check appropriate box and enter 

appropriate letter(s) in the space(s) provided: 
—“New” means a new assistance award. 
— “Continuation” means an extension for an

additional funding/budget period for a 
project with a projected completion date. 

— “Revision” means any change in the 
Federal Government’s financial obligation 
or contingent liability from an existing 
obligation.
9. Name of Federal agency from which 

assistance is being requested with this 
application.

10. Use the Catalog of Federal Domestic 
Assistance number and title of the program 
under which assistance is requested.
11. Enter a brief descriptive title of the 

project. If more than one program is 
involved, you should append an explanation 
on a separate sheet. If appropriate (e.g., 
construction or reail property projects), attach 
a map showing project location. For 
preapplications, use a separate sheet to 
provide a summary description of this 
project.
12. List only the largest political entities 

affected (e.g., State, counties).
13. Self-explanatory.
14. List the applicant’s Congressional 

District and any District(s) affected by the 
program or project.

15. Amount requested or to be contributed 
during the first funding/budget period by 
each contributor. Value of in-kind 
contributions should be included on 
appropriate lines as applicable. If the action 
will result in a dollar change to an existing 
award, indicate only the amount of the 
change. For decreases, enclose the amounts 
in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet. For 
multiple program funding, use totals and 
show breakdown using same categories as 
item 15.

16. Applicants should contact the State 
Single Point of Contact (SPOC) for Federal 
Executive Order 12372 to determine whether 
the application is subject to the State 
intergovernmental review processr

17. This question applies to the applicant 
organization, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, 
loans and taxes.

18. To be signed by the authorized 
representative of the applicant. A copy of the 
governing body’s authorization for you to 
sign this application as official representative 
must be on file in the applicant’s office. 
(Certain Federal agencies may require that 
this authorization be submitted as part of the 
application.)
BILLING CODE 4184-01-P
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Instructions for the SF-424A  

General Instructions
This form is designed so that application 

can be made for funds from one or more grant 
programs. In preparing the budget, adhere to 
any existing Federal grantor agency 
guidelines which prescribe how and whether 
budgeted amounts should be separately 
shown for different functions or activities 
within the program. For some programs, 
grantor agencies may require budgets to be 
separately shown by function or activity. For 
other programs, grantor agencies may require 
a breakdown by function or activity. Sections 
A, B, C, and D should include budget 
estimates for the whole project except when 
applying for assistance which requires 
Federal authorization in annual or other 
funding period increments. In the latter case, 
Sections A, B, C, and D should provide the 
budget for the first budget period (usually a 
year) and Section E should present the need 
for Federal assistance in the subsequent 
budget periods. All applications should 
contain a breakdown by the object class 
categories shown in Lines a-k  of Section B.

Section A. Budget Summary 

Lines 1-4, Columns (a) and (b)
For applications pertaining to a single 

Federal grant program (Federal Domestic 
Assistance Catalog number and not requiring 
a functional or activity breakdown, enter on 
Line 1 under Column (a) the catalog program 
title and the catalog number in Column (b).

For applications pertaining to a single 
program requiring budget amounts by 
multiple functions or activities, enter the 
name-of each activity or function on each 
line in Column (a), and enter the catalog 
number in Column (b). For applications 
pertaining to multiple programs where none 
of the programs require a breakdown by 
function or activity, enter the catalog 
program title on each line in Column (a) and 
the respective catalog number on each line in 
Column (b).

For applications pertaining to m ultiple 
programs where one or more programs 
require a breakdown by function or activity, 
prepare a separate sheet for each program 
requiring the breakdown. Additional sheets 
should be used when one form does not 
provide adequate space for all breakdown of 
data required. However, when more than one 
sheet is used, the first page should provide 
the summary totals by programs.

Lines 1-4, Columns (c) through (g)
For new applications, leave Columns (c) 

and (d) blank. For each line entry in Columns
(a) and (b), enter in Columns (e), (f), and (g) 
the appropriate amounts of funds needed to 
support the project for the first funding 
period (usually a year).

For continuing grant program applications, 
submit these forms before the end of each 
funding period as required by the grantor 
agency. Enter in Columns (c) and (d) the 
estimated amounts of funds which will 
remain unboligated at the end of the grant 
funding period only if the Federal grantor 
agency instructions provide for this. 
Otherwise, leave these columns blank. Enter 
in Columns (e) and (f) the amounts of funds

needed for the upcoming period. The 
amount(s) in Column (g) should be the sum 
of amounts in Columns (e) and (f).

For supplem ental grants and changes to 
existing grants, do not use Columns (c) and
(d) . Enter in Column (e) the amount of the 
increase nr decrease of Federal funds and 
enter in Column (f) the amount of the 
increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted 
amount (Federal and non-Federal) which 
includes the total previous authorized 
budgeted amounts plus or minus, as 
appropriate, the amounts shown in Columns
(e) and (f). The amount(s) in Column (g) 
should not equal the sum of amounts in 
Columns (e) and (f).

U ne 5—Show the totals for all columns 
used.

Section B Budget Categories
In the column headings (1) through (4), 

enter the titles of the same programs, 
functions, and activities shown on Lines 1 -  
4, Column (a), Section A. When additional 
sheets are prepared for Section A, provide 
similar column headings on each sheet. For 
each program, function or activity, fill in the 
total requirements for funds (both Federal 
and non-Federal) by object class categories.

U nes 6a-i—Show the totals of Lines 6a to 
6h in each column.

U ne 6/—Show the amount of indirect cost.
U ne 6k—Enter the total of amounts on 

Lines 6i and 6}. For all applications for new 
grants and continuation grants the total 
amount in Column (5), Line 6k, should be the 
same as the total amount shown in Section 
A, Column (g), Line 5. For supplemental 
grants and changes to grants, the total 
amount of the increase or decrease as shown 
in Columns (l)-(4 ), Line 6k should be the 
same as the sum of the amounts in Section 
A, Columns (e) and (f) on Line 5.

U ne 7—Enter the estimated amount of 
income, if any, expected to be generated from 
this project. Do not add or subtract this 
amount from the total project amount. Show 
under the program narrative statement the 
nature and source of income. The estimated' 
amount of program income may be 
considered by the federal grantor agency in 
determining the total amount of the grant.

Section C. Non-Federal-Resources
U nes 8-11—Enter amounts of non-Federal 

resources that w ill be used on the grant. If 
in-kind contributions are included, provide a 
brief explanation on a separate sheet.

Column (a)—Enter the program titles 
identical to Column (a), Section A. A 
breakdown by function or activity is not 
necessary.

Column (b)—Enter the contribution to be 
made by the applicant.

Column (c)—Enter the amount of the 
State’s cash and in-kind contribution if the 
applicant is not a State or State agency. 
Applicants which are a State or State 
agencies should leave this column blank.

Column (d)—Enter the amount of cash and 
in-kind contributions to be made from all 
other sources.

Column (e)—Enter totals of Columns (b), 
(c), and (d).

Line 12—Enter the total for each of 
Columns (b)-(e), The amount in Column (e)'

should be equal to the amount on line 5, 
Column (f), Section A.

Section D. Forecasted Cash Needs
Line 13—Enter the amount of cash needed 

by quarter from the grantor agency during the 
first year.

Une 14—Enter the amount of cash from all 
other sources needed by quarter during the 
first year.

Line 15—Enter the totals of amounts on 
Lines 13 and 14.

Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project

Lines 16-19—Enter in Column (a) the same 
grant program titles shown in Column (a), 
Section A. A breakdown by function or 
activity is not necessary. For new 
applications and continuation grant 
applications, enter in the proper columns 
amounts of Federal funds which will be 
needed to complete the program or project 
over the succeeding funding periods (usually 
in years.) This section need not be completed 
for revisions (amendments, changes, or 
supplements) to funds for the current year of 
existing grants.

If more than four lines are needed to list 
the program titles, submit additional 
schedules as necessary.

Line 20—Enter the total for each of the 
Columns (bM e). When additional schedules 
are prepared for this Section, annotate 
accordingly and show the overall totals on 
this line.

Section F. Other Budget Information
Line 21—Use this space to explain 

amounts for individual direct object-class 
costs categories that may appear to be out of 
the ordinary or to explain the details as 
required by the Federal grantor agency.

Line 22—Enter the type of indirect rate 
(provisional, predetermined, final or fixed) 
that will be in effect during the funding 
period, the estimated amount of the base to 
which the rate is applied, and the total 
indirect expense.

Line 23—Provide any other explanations or 
comments deemed necessary.

Assurances—Non-Construction Programs
Note: Certain of these assurances may not 

be applicable to your project or program. If 
you have questions, please contact the 
awarding agency. Further, certain Federal 
awarding agencies may require applicants to 
certify to additional assurances. If such is the 
case, you will be notified.

As the duly authorized representative-of 
the applicant I certify that the applicant:
1. Has the legal authority to apply for 

Federal assistance, and the institutional, 
managerial and financial capability 
(including funds sufficient to pay the non- 
Federal share of project costs) to ensure 
proper planning, management and 
completion of the project described in this 
application.

2. Will give the awarding agency, the 
Comptroller General of the United States, and 
if appropriate, the State, through any 
authorized representative, access to and the 
right to examine all records, books, papers, 
or documents related to the award; and will 
establish a proper accounting system in
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accordance with generally accepted 
accounting standards or agency directives.
3. Will establish safeguards to prohibit 

employees from using their positions for a 
purpose that constitutes or presents the 
appearance of personal or organizational 
conflict of interest, or personal gain.

4. Will initiate and complete the work 
within the applicable time frame after receipt 
of approval of the awarding agency.

5. Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.SX1 §§ 47 2 8 - 
4763) relating to prescribed standards for 
merit systems for programs funded under one 
of the nineteen statutes or regulations 
specified in Appendix A of OPM’s Standards 
for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F).
6. Will comply with all Federal statutes 

relating to nondiscrimination. These include 
but are not limited to: (a) Title VI of the Civil 
Rights Act of 1964 (P.L 88-352) which * 
prohibits discrimination on the basis o f race, 
color or national origin; (b) Title IX of the 
Education Amendments.of 1972, as amended 
(20 U.S.C. §§ 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis 
of sex; (c) Section 504 o f the Rehabilitation 
Act of 1973, as amended (29 U.S.C. § 794), 
which prohibits discrimination on the basis 
of handicaps; (d) the Age Discrimination Act 
of 1975, as amended (42 U.S.C. § § 6 1 0 1 -  
6107), which prohibits discrimination on the 
basis of age; (e) the Drug Abuse Office and 
Treatment Act of 1972 (P.L. 92-255), as 
amended, relating to nondiscrimination on 
the basis o f drug abuse; (f) the 
Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970 (P.L. 91-616), as 
amended, relating to nondiscrimination on 
the basis of alcohol abuse or alcoholism; (g)
§§ 523 and 527 of the Public Health Service * 
Act of 1912 (42 U.S.C. 290 dd-3 and 290 e e - 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) 
Title VIII of the Civil Rights Act o f 1968 (42 
U.S.C. § 3601 et seq.), as amended, relating to 
non-discrimination in the sale, rental or 
financing of housing; (i) any other 
nondiscrimination provisions in the specific 
statute(s) under which application for 
Federal assistance is being made; and (j) the 
requirements of any other nondiscrimination

statutes(s) which may apply to the 
application.

7. Will comply, or has already complied, 
with the requirements of Titles II and III of 
the Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(P.L. 91-646) which provide for fair and 
equitable treatment o f persons displaced or 
whose property is acquired as a result of 
Federal or federally assisted programs. These 
requirements apply to all interests in real 
property acquired for project purposes 
regardless of Federal participation in 
purchases.
8. Will comply with the provisions of the 

Hatch Act (5 U .S.C  §§ 1501-1508 and 7324- 
7328) which limit the political activities of 
employees whose principal employment 
activities are funded in whole or part with 
Federal funds.

9. Will comply, as applicable, with the 
provisions of the Davis-Bacon Act (40 U.S.G 
§§ 276a to 276a-7), the Copeland Act (40 
U.S.G § 276c and 18 U.S.G §§ 874), and the 
Contract Work Hours and Safety Standards 
Act (40 U .S.G §§ 327-333), regarding labor 
standards for federally assisted construction 
subagreements.

10. Will comply, if applicable, with flood 
insurance purchase requirements of Section 
102(a) of the Flood Disaster Protection Act of 
1973 (P.L. 93-234) which requires recipients 
in a special flood hazard area to participate 
in the program and to purchase flood 
insurance if the total cost of insurable 
construction and acquisition is $10,000 or 
more.
11. Will comply with environmental 

standards which may be prescribed pursuant 
to the following: (a) Institution of 
environmental quality control measures 
under the National Environmental Policy Act 
o f 1969 (P.L. 91-190) and Executive Order 
(EO) 11514; (b) notification o f violating 
facilities pursuant to EO 11738; (c) protection 
of wetlands pursuant to EO 11990; (d) 
evaluation of flood hazards in floodplains in 
accordance with EO 11988; (e) assurance of 
project consistency with the approved State 
management program developed under the 
Coastal Zone Management Act of 1972 (16 
U.S.G §§ 1451 et seq.); (f) conformity of 
Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c)

of the Clear Air Act of 1955, as amended (42 
U.S.G § 7401 et seq.); (g) protection of 
underground sources of drinking water under 
the Safe Drinking Water Act of 1974, as 
amended, (P.L. 93-523); and (h) protection of 
endangered species under the Endangered 
Species Act of 1973, as amended, (P.L. 9 3 -  
205).
12. Will comply with the Wild and Scenic 

Rivers Act o f 1968 (16 U.S.C. §§ 1271 et seq.) 
related to protecting components or potential 
components of the national wild and scenic 
rivers system.

13. Will assist the awarding agency in 
assuring compliance with Section 106 of the 
National Historic Preservation Act of 1966, as 
amended (16 U.S.G 470), EO 11593 
(identification and protection o f historic 
properties), and the Archaeological and 
Historic Preservation Act of 1974 (16 U .S.G 
4 6 9 a -l et seq.).

14. Will comply with P .L  93-348  
regarding the protection of human subjects 
involved in research, development, and 
related activities supported by this award of 
assistance.

15. Will comply with the laboratory 
Animal Welfare Act of 1966 (P .L  89-544 , as 
amended, 7 U.S.G 2131 et seq.) pertaining to 
the care, handling, and treatment o f warm 
blooded animals held for research, teaching, 
or other activities supported by this award of 
assistance.

16. Will comply with the Lead-Based Paint 
Poisoning Prevention Act (42 U .S.G §§ 4801 
et seq.) which prohibits the use of lead based 
paint in construction or rehabilitation of 
residence structures.

17. Will cause to be performed the required 
financial and compliance audits In 
accordance with the Single Audit Act of 
1984.

18. Will comply with all applicable 
requirements of all other Federal laws, 
executive orders, regulations and policies 
governing this program.
Signature of Authorized Certifying
Official ------------------------------- — ----------------
Title ----------------------------------------------------------
Applicant O rganization------------------------------
Date.submittea — -------------------------------------
BILLING CODE 4184-01-P
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Attachment C

U.S. Department of Health and Human Services 
Certification Regarding Drug-Free Workplace Requirements 

Grantees Other Than individuals
By signing and/or submitting this application or grant agreement, the grantee is providing the certification 
set out below.

This certification is required by regulations implementing the Drug-Free Workplace Act of 1988,45 CFR Part 76, Subpart 
F. The regulations, published in the May 25,1990 Federal Register, require certification by grantees that they will maiinain 
a drug-free workplace. The certification set out below is a material representation of fact upon which reliance will be placed 
when the Department of Health and Human Services (HHS) determines to award the grant. If it is later determined that 
the grantee knowingly rendered a false .certification, or otherwise violates the requirements of the Drug-Free Workplace 
A ct, HHS, in addition to any other remedies available to the Federal Government, may taken action authorized under the 
Drug-Free Workplace Act. False certification or violation of the certification shall be grounds for suspension of payments, 
suspension or termination of grants, or governmentwide suspension or debarment.

Workplaces under grants, for grantees other than individuals, need not be identified on the certification. If known, they 
may be identified in the grant application. If the grantee does not identify the workplaces at the time of application, dr upon 
award, if there is no application, the grantee must keep the identity of the workplace(s) on file in its office and make the 
information available for Federal inspection. Failure to identify all known workplaces constitutes a violation of the grantee’s 
drug-free workplace requirements.

Workplace identifications must include the actual address of buildings (or parts of buildings) or other sites where work 
under the grant takes place, Categorical descriptions may be used (e.g., all vehicles of a mass transit authority or State 
highway department while in operation, State employees in each local unemployment ofTice, performers in concert halls or 
radio studios.)

If the workplace identified to HHS changes during the performance of the grant, the grantee shall inform the agency of 
the change(s), if it previously identified the workplaces in question (see above).

Definitions of terms in the Nonprocurement Suspension and Debarment common rule and Drug-Free Workplace 
common rule apply to this certification. Grantees’ attention is called, in particular, to the following definitions from these 
rules:

"Controlled substance" means a controlled substance in Schedules I through V of the Controlled Substances Act (21 
USC 812) and as further defined by regulation (21 CFR 1308.11 through 1308.15).

"Conviction” means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both, by any 
judicial body charged with the responsibility to determine violations of the Federal or State criminal drug statutes;

"Criminal drug statute" means a Federal or non-Federal criminal statute involving the manufacture, distribution, 
dispensing, use, or possession of any controlled substance;

"Employee" means the employee of a grantee directly engaged in the performance of work under a grant, including: (i) 
All "direct charge" employees; (ii) all "indirect charge" employees unless their impact or involvement is insignificant to the 
performance of the grant; and, (iii) temporary personnel and consultants who are directly engaged in the performance of 
work under the grant and who are on the grantee’s payroll. This definition does not include workers not on the payroll of 
the grantee (e.g., volunteers, even if used to meet a matching requirement; consultants or independent contractors not on 
the grantee’s payroll; or employees of subrecipients or subcontractors in covered workplaces).

The grantee certifies that it will or will continue to provide a drug-free workplace by:
(a) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing, possession or 

use of a controlled substance is prohibited in the grantee’s workplace and specifying the actions that will be taken against 
employees for violation of such prohibition;

(b) Establishing an ongoing drug-free awareness program to inform employees about:
(1) The dangers of drug abuse in the workplace; (2) The grantee’s policy of jnaintaining a drug-free workplace; (3) Any 

available drug counseling, rehabilitation, and employee assistance programs; and, (4) The penalties that may be imposed 
upon employees for drug abuse violations occurring in the workplace;

(c) Making it a requirement that each employee to be engaged in the performance of the grant be given a copy of the 
statement required by paragraph (a);

(d) Notifying the employee in the statement required by paragraph (a) that, as a condition of employment under the 
grant, the employee will;

(1) Abide by the terms of the statement; and, (2) Notify the employer in writing of his or her conviction for a violation 
of a criminal drug statute occurring in the workplace no later than five calendar days after such conviction;

(e) Notifying the agency in writing, within ten calendar days after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of such conviction. Employers of convicted employees must provide notice, 
including position title, to every grant officer or other designee on whose grant activity the convicted employee was working, 
unless the Federal agency has designated a central point for the receipt of such notices. Notice shall include the 
identification number(s) of each affected grant;
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(f) Taking one of the following actions, within 30 calendar days of receiving notice under subparagraph (d)(2), with 
respect to any employee who is so conyicted:

(1) Taking appropriate personnel action against such an employee, up to and including termination, consistent with the 
requirements of the Rehabilitation Act of 1973, as amended; or, (2) Requiring such employee to participate satisfactorily 
in a drug abuse'■assistance or rehabilitation program approved for such purposes by a Federal, State, or local health, law 
enforcement, or other appropriate agency,

(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs (a), 
(b), (c ). (d), (e) and (f)-

The grantee may insert in the apace provided beiow the site(s) tor the performance of work done in 
Connection with the specific grant (use attachments, If needed):

Place of Performance (Street address. City, County, State, ZIP Code)

C heck____i f  there are w orkplaces on file  that are not identified here.

r ------------------------------------------------------------------------------------------------------------------- '  "\
Sections 76.630(c) and (d )(2) and 76.635(a)(1) and (b) provide that a Federal agency may designate a central receipt 

point for STATE-W ID E AND STATE A G EN CY-W ID E certifications, and for notification of criminal drug convictions. 
For the Department of Health and Human Services, the central receipt point is: Division of Grants Management and 
Oversight, Office of Management and Acquisition, Department of Health and Human Services, Room 517-D, 200 
Independence A vernie, S.W., Washington, D.C. 20201.

v__________________________________________________________________________________________________ )

DC MO Form#2 Revb*d M»j 1990

BILLING CODE 41B4-01-C
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Attachment D—Certification Regarding 
Debarment, Suspension, and Other 
Responsibility M atters—Prim ary Covered 
Transactions

By signing and submitting this proposal, 
the applicant, defined as the primary 
participant in accordance with. 45 CFR Part 
76, certifies to the best of its knowledge and 
belief that it and its principals:

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded from covered 
transactions by any Federal Department or 
agency;

(b) Have not within a 3-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, State, 
or local) transaction or contract under a 
public transaction; violation of Federal or 
State antitrust statute? or commission of 
embezzlement, theft, forgery, bribery, 
falsification or destruction of records, making 
false statements, or receiving stolen property;

(c) Are not presently indicted or otherwise 
criminally or civilly charged by a 
governmental entity (Federal, State or local) 
with commission of any of the offenses 
enumerated in paragraph (l)(b) of this 
certification; and

(d) Have not within a 3-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State, or 
local) terminated for cause or default.

The inability of a person to provide the 
certification required above will not 
necessarily result in denial of participation in 
this covered transaction. If necessary, the 
prospective participant shall submit an 
explanation of why it cannot provide the 
certification. The certification or explanation 
will be considered in connection with the 
Department of Health and Human Services 
(HHS) determination whether to enter into 
this transaction. However, failure of the 
prospective primary participant to furnish a 
certification or an explanation shall 
disqualify such person from participation in 
this transaction.

The prospective primary participant agrees 
that by submitting this proposal, it will 
include the clause entitled “Certification 
Regarding Debarment, Suspension, 
Ineligibility, and Voluntary Exclusion— 
Lower Tier Covered Transaction” provided 
below without modification in all lower tier 
covered transactions and in all solicitations 
for lower tier covered transactions.

Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion—Lower Tier Covered 
Transactions
(To Be Supplied to Lower Tier Participants)

By signing and submitting this lower tier 
proposal, the prospective lower tier 
participant, as defined in 45 CFR Part 76, 
certifies to the best of its knowledge and 
belief that it and its principals:

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded from participation in 
this transaction by any federal department or 
agency.

(b) Where the prospective lower tier 
participant is unable to certify to any of the 
above, such prospective participant shall 
attach an explanation to this proposal.

The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include this clause entitled 
“Certification Regarding Debarment, 
Suspension, Ineligibility, and Voluntary 
Exclusion—Lower Tier Covered 
Transactions” without modification in all 
lower tier covered transactions and in all 
solicitations for lower tier covered 
transactions.

Attachment E—Executive O rder 12372—  
State Single Points of Contact

Arizona
Mrs. Janice Dunn, ATTN: Arizona State 

Clearinghouse, 3800 N. Central Avenue, 
14th Floor, Phoenix, Arizona 85012, 
Telephone (602) 280-1315

Arkansas
Tracie L. Copeland, Manager, State 

Clearinghouse, Office of Intergovernmental 
Services, Department of Finance and 
Administration, P.O. Box 3278, Little Rock, 
Arkansas 72203, Telephone (501) 6 8 2 - 
1074

California
Glenn Stober, Grants Coordinator, Office of 

Planning and Research, 1400 Tenth Street, 
Sacramento, California 95814, Telephone 
(916)323-7480

Colorado
State Single Point o f Contact, State 

Clearinghouse, Division of Local 
Government, 1313 Sherman Street, room 
520, Denver, Colorado 80203, Telephone 
(303)866-2156

Delaware
Ms. Francine Booth, State Single Point of 

Contact, Executive Department, Thomas 
Collins Building, Dover, Delaware 19903, 
Telephone (302) 736-3326v

District o f Columbia
Rodney T. Hallman, State Single Point of 

Contact, Office of Grants Management and 
Development, 717 14th Street, NW., suite 
500, Washington, DC 20005, Telephone 
(202) 727-6551

Florida
Florda State Clearinghouse, 

Intergovernmental Affairs Policy Unit, 
Executive Office of the Governor, Office of 
Planning and Budgeting, The Capitol, 
Tallahassee, Florida 32399-0001, 
Telephone (904) 448-8441

Georgia
Mr. Charles H. Badger, Administrator, 

Georgia State Clearinghouse, 254 
Washington Street, SW., Atlanta, Georgia 
30334, Telephone (404) 656-3855

Illinois
Steve Klokkenga, State Single Point of 

Contact, Office of the Governor, 107 
Stratton Building, Springfield, Illinois 
62706, Telephone (217) 782-1671

Indiana
Jean S. Blackwell, Budget Director, State 

Budget Agency, 212 State House, 
Indianapolis, Indiana 46204, Telephone 
(317) 232-5610

Iowa
Mr. Steven R. McCann, Division of 

Community Progress, Iowa Department of 
Economic Development, 200 East Grand 
Avenue, Des Moines, Iowa 50309, 
Telephone (515) 281-3725

Kentucky
Ronald W. Cook, Office of the Governor, 

Department of Local Government, 1024 
Capitol Center Drive, Frankfort, Kentucky 
40601, Telephone (502) 564-2382

Maine
Ms. Joyce Benson, State Planning Office, 

State House Station No. 38, Augusta, 
Maine 04333, Telephone (207) 289-3261

Maryland
Ms. Mary Abrams, Chief, Maryland State 

Clearinghouse, Department of State 
Planning, 301 West Preston Street, 
Baltimore, Maryland 21201-2365, 
Telephone (301) 225-4490

Massachusetts
Karen Arone, State Clearinghouse, Executive 

Office of Communities and Development, 
100 Cambridge Street, room 1803, Boston, 
Massachusetts 02202, Telephone (617) 
727-7001

Michigan
Richard S. Pastula, Director, Michigan 

Department of Commerce, Lansing, 
Michigan 48909, Telephone (517) 373- 
7356

M ississippi
Ms. Cathy Mallette, Clearinghouse Officer, 

Office of Federal Grant Management and 
Reporting, 301 West Pearl Street, Jackson, 
Mississippi 39203, Telephone (601) 960- 
2174

Missouri
Ms. Lois Pohl, Federal Assistance 

Clearinghouse, Office of Administration, 
P.O. Box 809, room 430, Truman Building, 
Jefferson City, Missouri 65102, Telephone 
(314)751-4834

Nevada
Department of Administration, State 

Clearinghouse, Capitol Complex, Carson 
City, Nevada 89710, Telephone (702) 687- 
4065, Attention: Ron Sparks, 
Clearinghouse Coordinator

New Ham pshire
Mr. Jeffrey H. Taylor, Director, New 

Hampshire Office of State Planning, Attn: 
Intergovernmental Review, Process/James 
E. Bieber, IV-i Beacon Street, Concord, New 
Hampshire 03301, Telephone (603) 271- 
2155

New Jersey
Gregory W. Adkins, Acting Director, Division 

of Community Resources, N.J. Department 
of Community Affairs, Trenton, New Jersey 
08625-0803, Telephone (609) 292-6613
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Please direct correspondence and questions 
to: Andrew J. Jaskolka, State Review 
Process, Division of Community Resources, 
CN 814, room 609, Trenton, New Jersey 
08625-0803, Telephone (609) 292-9025

New M exico
George Elliott, Deputy Director, State Budget 

Division, room 190, Bataan Memorial 
Building, Santa Fe, New Mexico 87503, 
Telephone (505) 827-3640, FAX (505) 8 2 7 - 
3006

New York
New York State Clearinghouse, Division of 

the Budget, State Capitol, Albany, New 
York 12224, Telephone (518) 474-1605

North Carolina
Mrs. Chrys Baggett, Director, Office of the 

Secretary of Admin., N.C. State 
Clearinghouse, 116 W. Jones Street,
Raleigh, North Carolina 27603-8003, 
Telephone (919) 733-7232

North Dakota
N.D. Single Point of Contact, Office of 

Intergovernmental Assistance, Office of 
Management and Budget, 600 East 
Boulevard Avenue, Bismarck, North 
Dakota 58505-0170, Telephone (701) 2 24- 
2094

Ohio
Larry Weaver, State Single Point of Contact, 

State/Federal Funds Coordinator, State 
Clearinghouse, Office of Budget and 
Management, 30 East Broad Street, 34th 
Floor, Columbus, Ohio 43266-0411, 
Telephone (614) 466-0698

Rhode Island
Mr. Daniel W. Varin, Associate Director, 

Statewide Planning Program, Department 
of Administration, Division of Planning,
265 Melrose Street, Providence, Rhode 
Island 02907, Telephone (401) 277-2656

Please direct correspondence and questions 
to: Review Coordinator, Office of Strategic 
Planning

South Carolina
Omeagia Burgess, State Single Point of 

Contact, Grant Services, Office of the 
Governor, 1205 Pendleton Street, room 
477, Columbia, South Carolina 29201, ' 
Telephone (803) 734-0494

South Dakota
Ms. Susan Comer, State Clearinghouse 

Coordinator, Office of the Governor, 500 
East Capitol, Pierre, South Dakota 57501, 
Telephone (605) 773-3212

Tennessee
Mr. Charles Brown, State Single Point of 

Contact, State Planning Office, 500 
Charlotte Avenue, 309 John Sevier 
Building, Nashville, Tennessee 37219," 
Telephone (615) 741-1676

Texas

Mr. Thomas Adams, Governor’s Office of 
Budget and Planning, P.O. Box 12428,

Austin, Texas 78711, Telephone (512) 4 6 3 - 
1778

Utah
Utah State Clearinghouse, Office of Planning 

and Budget, ATTN: Carolyn Wright, room 
116, State Capitol, Salt Lake City, Utah 
84114, Telephone (801) 538-1535

Vermont
Mr. Bernard D. Johnson, Assistant Director, 

Office of Policy Research & Coordination, 
Pavilion Office Building, 109 State Street, 
Montpelier, Vermont 05602, Telephone 
(802) 828-3326

West Virginia
Mr. Fred Cutlip, Director, Community 

Development Division, West Virginia 
Development Office, Building #6, room 
553, Charleston, West Virginia 25305, 
Telephone (304) 348-4010

Wisconsin
Mr. William C. Carey, Federal/State 

Relations, Wisconsin Department of 
Administration, 101 South Webster Street, 
P.O. Box 7864, M&dison, Wisconsin 53707, 
Telephone (608) 266-0267

Wyoming
Sheryl Jeffries, State Single Point of Contact, 

Herschler Building, 4th Floor, East Wing, 
Cheyenne, Wyoming 82002, Telephone 
(307) 777-7574

Guam
Mr. Michael J. Reidy, Director, Bureau of 

Budget, and Management Research, Office 
of the Governor, P.O. Box 2950, Agana, 
Guam 96910, Telephone (671) 472-2285

Northern Mariana Islands
State Single Point of Contact, Planning and 

Budget Office, Office of the Governor, 
Saipan, CM, Northern Mariana Islands 
96950

Puerto Rico
Norma Burgos/Jose H. Caro, Chairman/ 

Director, Puerto Rico Planning Board, 
Minillas Government Center, P.O. Box 
41119, San Juan, Puerto Rico 00940-9985, 
Telephone(809) 727-4444

Virgin Islands
Jose L. George, Director, Office of 

Management and Budget, #41 Norregade 
Emancipation Garden Station, Second 
Floor, Saint Thomas, Virgin Islands 00802 

Please direct correspondence to: Linda 
Clarke, Telephone (809) 774-0750

Attachment F—Certification Regarding 
Lobbying

Certification fo r Contracts, Grants, Loans, 
and Cooperative Agreem ents

The undersigned certifies, to the best of his 
or her knowledge and belief, that:

No Federal appropriated binds have been 
paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or 
attempting to influence an officer or

employee of any agency, a Member of 
Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in 
connection with the awarding of any Federal 
contract, the making of any Federal grant, the 
making of any Federal loan, the entering into 
of any cooperative agreement, and the 
extension, continuation, renewal, 
amendment, or modification of any Federal 
contract, grant, loan, or cooperative 
agreement.

(2) If any funds other then Federal 
appropriated funds have been paid or will be 
paid to any person for influencing or 
attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in 
connection with this Federal contract, grant, 
loan or cooperative agreement, the 
undersigned shall complete and submit 
Standard Form-LLL, “Disclosure Form to 
Report Lobbying,” in accordance with its 
instructions.

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and 
cooperative agreements) and that all 
subrecipients shall certify and disclose 
accordingly.

This certification is a material 
representation of fact upon which reliance 
was placed when this transaction was made 
or entered into. Submission of this 
certification is a prerequisite for making or 
entering into this transaction imposed by 
section 1352, title 31 , U.S. Code. Any person 
who fails to file the required certification 
shall be subject to a civil penalty of not less 
than $10,000 and not more than $100,000 for 
each such failure.

State fo r Loan Guarantee and Loan Insurance
The undersigned states, to the best of his 

or her knowledge and belief, that:
If any funds have been paid or will be paid 

to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or any employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the 
undersigned shall complete and submit 
Standard Form-LLL “Disclosure Form to 
Report Lobbying,” in accordance with its 
instructions.

Submission of this statement is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure.
Signature ------------- ■------------------—-----------
Title --------------- -— --------------------------- ---
Organization ----- -------------------------------
Date -----------------—------------------------------- -
BILLING CODE 4184-01-P
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DISCLOSURE OF LOBBYING ACTIVITIES
Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352 

(See reverse for public burden disclosure.)

Approved toy o
0J«#-OO46

t. Type of Federal Action:

□ a. contract 
b. gram
c. cooperative agreement 
d. loan
e. loan guarantee 
f. loan insurance

Status of Federal Action:

I I  a. bid/offer/application
b. initial award
c. post-award

3. Report Type;

□ a. initial filing
b. material change

For Material Change Only: 
year _ _ _ _ _  quarter
date of last report

A Name and Address of Reporting Entity: 

D Prime □  Subawardee
Tier_____ , H known :

Congressional District if  known:

5. If Reporting Entity in No. 4 is Subawardee, Enter Name 
and Address of Prime:

Congressional District, if known:

6. Federal Department/Agency: 7. Federal Program Name/Description:

CFDA Number, i f  applicable:

8. Federal Action Number, i f  known: S. Award Am ount i f  known:
S

tO. a. Name and Address of Lobbying Entity 
Of individual, last name, first name. Ml):

b. Individuals Performing Services (including address if 
different from No. JO a)
(last name, first nam e. Ml):

(sn seb  Cootinutuon She*t(s) S f-U l-A  i f  n o c ts tsryl

T1. Amount o f  Payment (check  all that apply):

S _ _ _ _ _ _ _ _ _ _ _ _ _ _  D actual □  planned

12. Form of Payment (check  all that apply): 
D a. cash
D b. in-kind; specify, nature _ _ _ _ _  

value ________

13. Type of Payment (check aìll that apply):

□
□
□
D
□
□

a. retainer
b. one-time fee
c. commission
d. contingent fe e
e. deferred
f. other; specify:

14. Brief Description of Services Performed or to  be Performed and Date(s> of Service, including officeris),temployee<s)* 
or Memberts) contacted, for Payment Indicated in Item i t :

(stitch  ConbnvtUon ShooHs) Sf-LLL-A. H nocesssrvi

15. Continuation Sheet(s) SF-LLL-A attached: O  Yes QNo
14. H orn illa« n o M U  towou|»i tova tan» a  autowmod toy >’  U i C  

avenan U U  Uta ta d a u a  to tabtoyán k iw im i  a  a m wm l n a a a m tia n  
ta tan apon t a t a  a t a n  araa p n t f  by  Ha l a i  t b o a  arhon Hm 
w w i t a w «ta  a t a  a» enwnd eito. Tha toado«un n  a quilato q w i t a l  la  
Í1  U t C  1U I Ttoa á t a n o a a  tato a *  ipparnto ie Oía Can|mi a»»»' . 
awwatoy anto atol toa avala«* ta• pwfeta mpactien Any paño« otao tata la 

Wa wpwtad toartanwa «Pato toa «uta ata la  « cato panalty ol nol la«  Mían 
SWjOOO «ntonoi mata to«aa ttaOOOS tai «ad» «acto itoiui«

Signature: _  

Print Name: 

Title: ___ I__

Telephone N o.:. D ale:,

Federal Use O nly Authorized Io« local Reproduction 
Standard form  •  U l

BILLING CODE 4181-01-C
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Attachment G
The following DHHS regulations apply to 

all applicants/grantees under the Community 
Food and Nutrition Program:

Title 45 of the Code o f Federal Regulations: 
Part 16—Procedures of the Departmental 

Grant Appeals Board 
Part 74—Administration of Grants (non

governmental)
Part 74—Administration of Grants (state 

and local governments and Indian Tribal 
affiliates):

Sec.
74.62(a) Non-Federal Audits 
74.173 Hospitals
74.174(b) Other Nonprofit Organizations 
74.304 Final Decisions in Disputes 
74.710 Real Property, Equipment and 

Supplies
74.715 General Program Income 
Part 75—Informal Grant Appeal Procedures 
Part 76—Debarment and Suspension form 

Eligibility for Financial Assistance 
Subpart F—Drug Free Workplace 

Requirements
Part 80—Non-discrimination under Programs 

Receiving Federal Assistance through the 
Department of Health and Human 
Services Effectuation of Title VI of the 
Civil Rights Act of 1964 

Part 81—Practice and Procedures for 
Hearings Under Part 80 of this Title 

Part 83—Non-discrimination on the basis of 
sex in the admission of individuals to 
training programs

Part 84—Non-discrimination on the Basis of 
Handicap in Programs

Part 91—Non-discrimination on the Basis of 
Age in Health and Human Services 
Programs or Activities Receiving Federal 
Financial Assistance 

Part 92—Uniform Administrative
Requirements for Grants and Cooperative 
Agreements to States and Local 
Governments Federal Register, March 
11,1988)

Part 93—New Restrictions on Lobbying 
Part 100—Intergovernmental Review of 

Department of Health and Human 
Services Programs and Activities

Attachment H

Optional Checklist (for Use o f Applicant 
Only) To Verify Contents o f Application

Check

A. Application contains:
1. Table of Contents ...... . [ ]
2. Completed SF 424, Appli

cation for Federal Assist
ance .............. ........„............... [ ]

3. Completed SF 424, Budg
et Information—Non-Con
struction Programs ............  ( ]

4. Signed SF 424B, Assur
ances—Non-Construction
Programs............... .............   [ ]

5. Ajj project narrative with 
the following components:

a. Analysis of need ....... ( ]
b. Project design ...........
c. Organizational expe

rience in program .....   [ ]
d. Management history.

Optional Checklist (for Use o f  Applicant 
Only) To Verify Contents o f  Application—  
Continued

Check

e. Staffing and resources 
(résumé or job de
scription).

f. Staff responsibilities.
6. Relevant portions of the

organization’s by-laws and 
articles of incorporation 
confirming elig ib ility ...... ( ]

7. A signed copy of Certifi-
-cation Regarding the Anti- 
Lobbying Provision; .......... [ ]

8. A completed Disclosure 
of Lobbying Activities
form, if appropriate ........... [ ]

9. A self-addressed mailing
label which can be affixed 
to a postcard to acknowl
edge receipt of application ( J

B. Application does not exceed a
total of 30 pages..........................  [ )

C. Application includes one 
original and four copies, print
ed on white 8V2 by 11 inch
paper ........... ............. ...................... ( )

D. Applicant is aware that in
signing and submitting, the ap
plication for funds under the 
CFN Program, it is certifying 
that it has read and under
stood the Federal Guidelines 
concerning a drug-free work
place and the debarment regu
lations set forth in attach
ments E and F respectively.....  ( )

(FR Doc. 94-8178 Filed 4 -5 -9 4 ; 8:45 am]
BILLING CODE 4184-01-P

DEPARTMENT OF THE INTERIOR *

Office of the Secretary

National Wild and Scenic Rivers 
System: Big and Little Darby Creeks, 
OH

AGENCY: Office of the Secretary , Interior. 
ACTION: Notice of approval.

SUMMARY: The Secretary of the Interior 
hereby announces approval of an 
application by the Governor of Ohio to 
include segments of the Big and Little 
Darby Creeks, Ohio, as State- 
administered components of the 
National Wild and Scenic Rivers 
System.
FOR FURTHER INFORMATION CONTACT: 
Angie Tomes, Rivers, Trails and 
Conservation Program, National Park 
Service, Midwest Region, 1709 Jackson 
Street, Omaha, Nebraska, 68102-2571, 
402—221—3481, or Bern Collins, Rivers, 
Trails and Conservation Program, 
National Park Service, P.O. Box 37127, 
Washington, DC 20013-7127, 202-343- 
3765.

SUPPLEMENTARY INFORMATION: Pursuant 
to the authority granted the Secretary of 
the Interior by section 2 of the Wild and 
Scenic Rivers Act (Pub. L. 90-542, as 
amended; 16 U.S.C. 1273, et seq.) and 
upon proper application of the Governor 
of the State of Ohio, 85.9 miles of the 
Big and Little Darby Creeks áre hereby 
designated as State-administered 
components of the National Wild and 
Scenic Rivers System.

On October 1,1990, the Governor of 
Ohio petitioned the Secretary of the 
Interior to add 85.9 miles of the Big and 
Little Darby Creeks to the National 
System. On January 24,1992, the 
Governor of Ohio reaffirmed the same 
request which was followed by a revised 
application dated February 3,1992. This 
river had been designated a State scenic 
river pn June 22,1984, pursuant to the 
Ohio Scenic Rivers Act. In response to 
the Governor’s request, the Secretary 
conducted a complete review of the 
State application and documents 
associated with the designation 
decision. As a result of that review, the 
Secretary has determined that 85.9 
miles of the Big and Little Darby Creeks 
should be designated as a State- 
administered component of the National 
Wild and Scenic Rivers System, as 
provided for in section 2(a)(ii) of the 
Wild and Scenic Rivers Act.

The State of Ohio has fulfilled the 
requirements of the act by designating 
these segments as a “State Scenic River” 
and by adopting a program of action that 
will adequately protect the creek from 
adverse State actions. The National Park 
Service evaluation of the river 
concluded that these segments of the 
Big and Little Darby Creeks meet the 
criteria for scenic classification under 
the act.

Accordingly, the following river 
segments are classified as scenic 
pursuant to section 2(b) of the act to be 
administered by State and local 
government:
U pper Darby Creek: Scenic—From the 

Champaign-Union County line (River Mile 
(RM) 71.8) downstream to the Conrail 
railroad trestle (RM 39.7), which is 0.9 mile 
upstream of US 40 (32.1 miles).

Lower Darby Creek: Scenic—From the 
confluence with Little Darby Greek (RM 
34.1) near Georgesville to the Scioto River 
(34.1 miles).

Little Darby Creek: Scenic—From Lafayette- 
Plain City Road Bridge (RM 20.5) to 0.8 
mile upstream from the confluence with 
Big Darby Creek (RM 0.8) (19.7 miles).

This action is taken following public 
involvement and consultation with the 
Departments of Agriculture, Army, 
Energy and Transportation, the Federal 
Energy Regulatory Commission, and the 
U S. Environmental Protection Agency
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as required by section 4(c) of the Wild 
and Scenic Rivers Act. A 45-day period 
for public comment on the State’s 
application and river management plan 
and on the environmental assessment of 
the proposed national designation was 
provided from July 14,1993, to August
30,1993. All comments received have 
been carefully considered.

Notice is hereby given that effective 
upon this date, the above-described 
river segments are approved for 
inclusion in the National Wild and 
Scenic Rivers System to be administered 
by the State of Ohio.

Dated: March 10,1994 ,
Bruce Babbitt,
Secretary o f the Interior.
[FR Doc. 94-8224 Filed 4 -5 -9 4 ; 8:45 amj
BILLING CODE 4310-70-M

Bureau of Land Management 
[UT-0 8 0 -4 4 1 0 -0 2 ; 4310-DQ 4-00152}

Proposed Plan Amendments to 
Management Plans
AGENCY: Bureau o f Land Management, 
Interior..
ACTION: Notice of intent to amend plans.

SUMMARY: Notice is hereby given of 
intent to prepare Category I plan 
amendments to the Diamond Mountain, 
Browns Park, and Ashley-Duchesne 
Management Frameworks Plans (MFPs) 
and the Book Cliffs Resource 
Management Plan (RMP). The proposed 
plan amendments will be prepared in 
conformance with the planning 
requirements and policies of the Federal 
Land Policy and Management Act of 
1976. The proposed plan amendments 
and accompanying environmental 
assessment will provide the basis for 
designating additional public lands to 
those lands previously identified for 
sale in the land tenure adjustment 
portions of the existing MFPs and RMP. 
The sale of public lands not previously 
identified in the above-referenced 
planning documents will be subject to 
existing planning criteria and will meet 
the disposal standards established in 
section 203(a) of the Federal Land 
Policy and Management Act (43 U.S.C. 
1713; 90 Stat. 2750).
DATES: For a period of May 6,1994, 
written comments may be submitted to 
the BLM Vernal District Office listed 
below. All comments will be considered 
in preparing the environmental 
assessment for the proposed plan 
amendments.
ADDRESSES: Send comments on these 
proposed plan amendments to David 
Little, District Manager, Vernal District

Office, Bureau of Land Management,
170 South 500 Bast, Vernal, Utah 84078. 
FOR FURTHER INFORMATION CONTACT:
Peter Kempenich, Natural Resource 
Specialist, Vernal District Office, (801) 
781-4432.
SUPPLEMENTARY INFORMATION: The 
Vernal District’s Diamond Mountain 
and Book Cliffs Resource Areas are 
situated in northeastern Utah near the 
Colorado-Utah border and include 
portions of Uintah, Daggett, and 
Duchesne Counties. The issue in 
completing the proposed plan 
amendments is the degree of potential 
adverse environmental impacts that may 
occur should the public land be 
conveyed into non-Federal ownership.N 
As part of the proposed plan 
amendment process, an environmental 
assessment will be prepared to provide 
a detailed analysis of the following 
resource concerns: wildlife and fisheries 
habitat, recreation, watershed, 
paleontological and cultural resources, 
threatened and endangered plants and 
animals, and land uses. Upon 
completion of the environmental 
assessment and approval of the 
proposed plan amendments, additional 
public lands may be disposed of 
through public lands sales. The public, 
state and local governments, and other 
Federal agencies are asked to participate 
in the proposed plan amendment 
process.
James M. Parker,
State Director.
[FR Doc. 94 -8149  Filed 4 -5 -9 4 ; 8:45 amj 
BILLING CODE 4310-DQ-M

[W Y -920-04-4140-03, WYW132103] 

Sodium Exploration License, WY
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of Invitation for Sodium 
Exploration License.
SUMMARY: Pursuant to Section 302(b), 
and to the regulations of 43 CFR, 
subpart 3524, members of the public are 
hereby invited to participate with 
Solvay Minerals, Inc. on a pro rata cost 
sharing basis in its program for the 
exploration of sodium deposits owned 
by the United States of America in the 
following-described lands in 
Sweetwater County, Wyoming:
T. 18 N., R. 109 W., 6th P.M., Wyoming 

Sec. 20: All;
Sec. 28: All;

T . 17 N., R. 110 W., 6th P.M., Wyoming 
Sec. 12: AIL
Containing 1920.00 acres.

All of the sodium in the above- 
described lands consists of unleased

Federal sodium within the Green River 
Basin Known-Sodium Leasing Area. The 
purpose of the exploration program is to 
conduct off-lease exploration by drilling 
to recover trona core for testing of 
quantity and quality.
ADDRESSES: The proposed exploration 
program is fully described and will be 
conducted pursuant to an exploration 
plan to be approved by the BLM. Copies 
of the exploration plan are available for 
review during normal business horns in 
the following offices (serialized under 
number WYW132103): BLM, Wyoming 
State Office, 2515 Warren Avenue, 
Cheyenne, WY; and, BLM, Rock Springs 
District Office, Highway 191 North, 
Rock Springs, WY.
SUPPLEMENTARY INFORMATION: Any party 
electing to participate in this 
exploration program must send written 
notice to both the BLM and Solvay 
Minerals, Inc. by the close of business 
May 4,1994. The written notice should 
be sent to the following addresses: 
Solvay Minerals, Inc., Attn: Larry 
Refsdal, P.O. Box 1167, Green River, 
WY 82935; and, BLM, Wyoming State 
Office, Chief, Branch of Mining Law and 
Solid Minerals, P.O. Box 1826, 
Cheyenne, WY 82003.
Vernon G. Rulli,
Acting Chief Branch o f Mining Law and Solid 
Minerals.
[FR Doc. 94-8052 Filed 4 -5 -9 4 ; 8:45 ami
BILUNG CODE 4310-22-M

National Park Service

National Capital Region, National 
Capital Memorial Commission; Public 
Meeting

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the National 
Capital Memorial Commission will be 
held on Tuesday, April 12,1994, at 3 
pun., at the National Building Museum, 
room 312, 5th and F Streets, NW.

The Commission was established by 
Public Law 99-652, the Commemorative 
Works Act, for the purpose of preparing 
and recommending to the Secretary of 
the Interior, Administrator, General 
Services Administration, and Members 
of Congress broad criteria, guidelines, 
and policies for memorializing persons 
and events on Federal lands in the 
National Capital Region (as defined in 
the National Capital Planning Act of 
1952, as amended), through the media 
of monuments, memorials and statutes. 
It is to examine each memorial proposal 
for adequacy and appropriateness, make 
recommendations to the Secretary and 
Administrator, and to serve as 
information focal point for those
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persons seeking to erect memorials on 
Federal land in the National Capital 
Region.

The members of the Commission are 
as follows:
Director, National Park Service, 
Chairman, National Capital Planning 

Commission,
The Architect of the Capitol,
Chairman, American Battle Monuments 

Commission,
Chairman, Commission of Fine Arts, 
Mayor of the District of .Columbia, 
Administrator, General Services 

Administration,
Secretary of Defense.

The purpose of the meeting will be to 
consider Area I recommendation for the 
Thomas Paine Memorial. The meeting 
will be open to the public. Any person 
may file with the Commission a written 
statement concerning the matters to be 
discussed. Persons who wish to file a 
written statement or testify at the 
meeting or who want further 
information concerning the meeting 
may contact the Commission at 202- 
619-7097. Minutes of the meeting will 
be available for public inspection 4 
weeks after the meeting at the Office of 
Land Use Coordination, National 
Capital Region, 1100 Ohio Drive, SW., 
room 201, Washington, DC 20242.

Dated: Match 24,1994.
John Parsons,
Acting Regional Director, National Capital 
Region. '
IFRDoc. 94-8223 Filed 4-5-94; 8:45 ami 
BILLING CODE 4310-70-M

INTERNATIONAL TRADE 
COMMISSION
Pnvestigation No. 332-227]

Annual Report on the Impact of the 
Caribbean Basin Economic Recovery 
Act on U.S. Industries and Consumers
AGENCY: International Trade 
Commission.
ACTION: Notice of deadline to submit 
comments in connection with 1993 
annual report.

EFFECTIVE date:  March 3 1 ,1 9 9 4 .  
for FURTHER INFORMATION CONTACT: 
Magda Komis (2 0 2 -2 0 5 -3 2 6 1 ) ,  Trade 
Reports Division, Office of Economics, 
U.S. International Trade Commission, 
Washington, DC 2 0 4 3 6 .

Background
Section 215(a) of the Caribbean Basin 

Economic Recovery Act (CBERA) (19 
U.S.C. 2704(a)) requires that the
Commission submit annual reports to 
the Congress and the President on the

impact of the act on industries and 
consumers in the United States. Section 
215(b) of the CBERA requires the 
Commission to assess the actual effect of 
the act on the United States economy 
generally as well as on appropriate 
domestic industries and to assess the 
probable future effects of the act. The 
Commission instituted the present 
investigation under section 332(b) of the 
Tariff Act of 1930 (19 U.S.C. 1332(b)) on 
March 21,1986, for the purpose of 
gathering and presenting such 
information on the CBERA. Notice of 
institution of the investigation and the 
schedule for such reports was published 
in the Federal Register of May 14,1986 
(51 FR 17678). The ninth report, 
covering calendar year 1993, is to be 
submitted by September 30,1994,
Written Submissions

The Commission does not plan to 
hold a public hearing in connection 
with the ninth annual report. However, 
interested persons are invited to submit 
written statements concerning the 
matters to be addressed in the report. 
Statements also are invited on the 
potential effects of the North American 
Free-Trade Agreement on U.S. imports 
under the CBERA. Commercial or 
financial information that a party 
desires the Commission to treat as 
confidential must be submitted on 
separate sheets of.paper, each clearly 
marked “Confidential Business 
Information” at the top. All submissions 
requesting confidential treatment must 
conform with the requirements of 
§ 201.6 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.6). 
All written submissions, except for 
confidential business information, will 
be made available for inspection by 
interested persons in the Office of the 
Secretary to the Commission. To be 
assured of consideration by the 
Commission, written statements relating 
to the Commission’s report should be 
submitted at the earliest practical date 
and should be received no later than 
May 29,1994.

Address all submissions to the 
Secretary to the Commission, U.S. 
International Trade Commission, 500 E 
St., SW., Washington, DC 20436. 
Hearing-impaired persons are advised 
that information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205-1809.

Issued: March 31,1994.
By order of the Commission.

Donna R. Koehnke,
Secretary.
IFR Doc. 94-8239 Filed 4-5-94; 8:45 am] 
BILLING CODE 7020-02-P

[Investigations Nos. 731-TA-684 and 685 
(Preliminary)]

Fresh Cut Roses From Colombia and 
Ecuador

Determinations
On the basis of the record1 developed 

in the subject investigations, the 
Commission determines, pursuant to 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C 1673b(a)), that there is a 
reasonable indication that an industry 
in the United States is materially 
injured by reason of imports from 
Colombia and Ecuador of fresh cut 
roses, provided for in subheading 
0603.10.60 of the Harmonized Tariff 
Schedule of the United States, that are 
alleged to be sold in the United States 
at less than fair value (LTFV).
Background

On February 14,1994, a petition was 
filed with the Commission and the 
Department of Commerce by the Floral 
Trade Council, Haslett, MI, alleging that 
an industry in the United States is 
materially injured or threatened with 
material injury by reason of LTFV 
imports of fresh cut roses from 
Colombia and Ecuador. Accordingly, 
effective February 14,1994, the 
Commission instituted antid u m p ing 
investigations Nos. 731-TA-684 and 
685 (Preliminary).

Notice of the institution of the 
Commission’s investigations and of a 
public conference t<*be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, DC, 
and by publishing the notice in the 
Federal Register of February 24,1994 
(59 FR 9000). The conference was held 

* in Washington, DC, on March 8,1994, 
and all persons who requested the 
opportunity were permitted to appear in 
person or by counsel.

The Commission transmitted its 
determinations in these investigations to 
the Secretary of Commerce on March 31, 
1994. The views of the Commission are 
contained in USITC Publication 2766 
(March 1994), entitled “Fresh Cut Roses 
from Colombia and Ecuador. 
Investigations Nos. 731-TA-684 and 
685 (Preliminary).”

Issued: April 1 ,1994.
By order of the Commission.

Donna R. Koehnke,
Secretary.
[FR Doc. 94-8240 Filed 4-5-94; 8:45 am]
BILUNG CODE 7C2O-02-P

1 The record is defined in sec. 207.2(6 of the 
Commission’s Rules of Practice and Procedure (19 
CFR 207.2(f)).
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{Investigation No. 337-TA-360]

Initial Determination Terminating 
Respondent on the Basis of Settlement 
Agreement

In the matter of certain devices for 
connecting computers via telephone lines.

AGENCY: U.S. International Trade 
Commission.
ACTION: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding 
administrative law judge in the above 
captioned investigation terminating the 
following respondent on the basis of a 
settlement agreement: Enhance Cable 
Technology.
SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer’s initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon parties on April 1,1994.

Copies of the initial determination, 
the settlement agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) 
in the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436, 
telephone (202) 205-2000. Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205-1810.
WRITTEN COMMENTS: Interested persons 
may file written comments with the 
Commission concerning termination of 
the aforementioned respondents. The 
original and 14 copies of all such 
documents must be filed with the 
Secretary to the Commission, 500 E 
Street, SW., Washington, DC 20436, no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portions thereof) to the-Commission 
in confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it.

FOR FURTHER INFORMATION CONTACT: 
Ruby J. Dionne, Office of the Secretary, 
U.S. International Trade Commission, 
Telephone (202) 205-1802.

Issued: April 1 ,1994.
By order of the Commission.

Donna R. Koehnke,
Secretary.
[FR Doc. 94-8242 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 7020-02-P

[Investigation No. 337-TA-360]

Initial Determination Terminating 
Respondent on The Basis of 
Settlement Agreement

In the matter of certain devices for 
connecting computers via telephone lines.

AGENCY: U.S. International Trade 
Commission.
ACTION: Notice is hereby given that the 
Commission has received an initial 
determinatipn from the presiding 
administrative law judge in the above 
captioned investigation terminating the 
following respondent on the basis of a 
settlement agreement: ABL Electronics 
Corporation.
SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer’s initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon parties on April 1,1994.

Copies of the initial determination, 
the settlement agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) 
in the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW, Washington, DC 20436, 
telephone (202) 205-2000.' Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205-1810.
WRITTEN COMMENTS: Interested persons 
may file written comments with the 
Commission concerning termination of 
the aforementioned respondents. The 
original and 14 copies of all such 
documents must be filed with the 
Secretary to the Commission, 500 E 
Street, SW, Washington, DC 20436, no 
later than 10 days after publication of

this notice in the Federal Register. Any 
person desiring to submit a document 
(or portions thereof) to the Commission 
in confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it.
FOR FURTHER INFORMATION CONTACT: 
Ruby J. Dionne, Office of the Secretary, 
U.S. International Trade Commission. 
Telephone (202) 205-1802.

Issued: April 1 ,1994.
By order of the Commission.

Donna R. Koehnke,
Secretary.
[FR Doc. 94-8243 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 7020-02-P

[Investigations Nos. 731-TA-646 and 648 
(Final)]

Certain Steel Wire Rod From Brazil an d  
Japan

Determinations
On the basis of the record1 developed 

in the subject investigations, the 
Commission determines,2 pursuant to 
section 735(b) of the Tariff Act of 1930 
(19 U.S.C. § 1673d(b)) (the Act), that an 
industry in the United States is not 
materially injured or threatened with 
material injury, and the establishment of 
an industry in the United States is not 
materially retarded, by reason of 
imports from Brazil and japan of certain 
steel wire rod,2 provided for in

1 The record is defined in sec. 207.2(f) of the 
Commission’s Rules of Practice and Procedure (19 
CFR§ 207.2(f)).

2 Chairman Newquist dissenting.
3 For purposes of these investigations, certain 

steel wire rod is defined as hot-rolled carbon steel 
and alloy steel wire rod, in irregularly wound coils, 
of approximately round cross section, between 5.08 
mm (0.20 inch) and 19.0 mm (0.75 inch) in 
diameter. The following products are excluded from 
the scope of these investigations:

—steel wire rod 5.5 mm or less in diameter, with 
tensile strength greater than or equal to 1040 MPa. 
and having the following chemical content, by 
weight: carbon greater than or equal to 0.79 percent, 
aluminum less than or equal to 0.005 percent, 
phosphorus plus sulfur less than or equal to 0.04 
percent, and nitrogen less than or equal to 0.006 
percent (termed "1080 tire cord” quality wire rod);

—free-machining steel containing 0.03 percent or 
more of lead, 0.05 percent of more of bismuth, 0.08 
percent or more of sulfur, more than 0.4 percent of 
phosphorus, more than 0.05 percent of selenium, 
and/or more than 0.01 percent of tellurium;

—stainless steel rods, tool steel rods, free-cutting 
steel rods, resulfurized steel rods, ball bearing steel 
rods, high-nickel steel rods, and concrete 
reinforcing bars and rods; and 

—wire rod 7.9 to 18 mm in diameter, containing 
0.48 to 0.73 percent carbon by weight, and having
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subheadings 7213.31.30,7213.31.60,
7213.39.00, 7213.41.30, 7213.41.60,
7213.49.00, 7213.50.00, 7227.20.00, and 
7227.90.60 of the Harmonized Tariff 
Schedule of the United States, that have 
been found by the Department of 
Commerce to be sold in the United 
States at less than fair value (LTFV).
Background

The Commission instituted these 
investigations effective November 26,
1993, following preliminary 
determinations by the Department of 
Commerce that imports of certain steel 
wire rod from Brazil and Japan were 
being sold at LTFV within the meaning 
of section 733(b) of the Act (19 U.S.C. 
1673b(b)). Notice of the institution of 
the Commission’s investigations and of 
a public hearing to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, DC, 
and by publishing the notice in the 
Federal Register of December 16,1993 
(58 FR 65732). The hearing was held in 
Washington, DC, on February 15,1994, 
and all persons who requested the 
opportunity were permitted to appear in 
person or by counsel.

The Commission transmitted its 
determinations in these investigations to 
the Secretary of Commerce on March 25,
1994. The views of the Commission are 
contained in USITC Publication 2761 
(March 1994), entitled “Certain Steel 
Wire Rod from Brazil and Japan: 
Investigations Nos. 731-TA-646 and 
648 (Final).”

Issued: March 28 ,1994 .
By order of the Commission.

Donna R. Koehnke,
Secretary.
(FR Doc 94-8241 Filed 4 -5 -9 4 ; 8:45 ami
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE

National Institute of Justice

1994-95 National Institute of Justice 
Program Plan

AGENCY: U.S. Department of Justice, 
Office of Justice Programs, National 
Institute of Justice.
ACTION: Notice of the availability of the
1994-95 National Institute of Justice 
Program Plan.

SUMMARY: The National Institute of 
Justice (NIJ) is publishing this Notice of

partial decarburization and seams no more than
0.075 mm in depth (termed valve spring quality 
wire rod). M J

the availability of its 1994-95 National 
Institute of Justice Program Plan. 
ADDRESSES: National Institute of Justice, 
633 Indiana Avenue, NW., Washington, 
DC 20531. ^
FOR FURTHER INFORMATION CONTACT: 
Carol V. Petrie, Acting Director,
National Institute of Justice, 633 Indiana 
Avenue, NW., Washington, DC 20531. 
To obtain copies of the 1994-95 
National Institute of Justice Program 
Plan, call the National Criminal Justice 
Reference Service (NCJRS), 1-800-851- 
3420, Box 6000, Rockville, MD 20850. 
The Plan can also be accessed and 
downloaded—by section through the 
NCJRS Electronic Bulletin Board, (301) 
738-8895,24 hours a day, or in its 
entirety via the Library of Congress 
Internet Gopher Server; telnet to 
marvel.loc.gov.
SUPPLEMENTARY INFORMATION: The  
following supplem entary inform ation is 
provided:
AUTHORITY: This action is authorized 
under the Omnibus Crime Control and 
Safe Streets Act of 1968, sections 201— 
03, as amended, 42 U.S.C. 3721-23 
(1988).
Background

The 1994-95 National Institute of 
Justice Program Plan outlines the NIJ 
research and evaluation agenda for 
1994, provides descriptions of program 
areas for which research and evaluation 
proposals will be solicited, provides 
application instructions and forms, 
outlines requirements for award 
recipients, given deadlines for receipt of 
proposals, and lists contact persons for 
program areas.
C arol V . Petrie,
Acting Director, N ational Institute o f  Justice. 
(FR Doc. 94-8155  Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE 44KM6-M

Lodging of Consent Decree Pursuant 
to the Clean Water Act

In accordance with Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States v. Hamm's H oliday Harbor, Inc., 
Civil Action No. 87-1287 (C.D. 111.), was 
lodged with the United States District 
Court for the Central District of Illinois 
on March 11,1994.

The proposed consent decree 
constitutes a final settlement of all 
claims against the defendant Hamm 
pertaining to environmental restoration 
to be undertaken at a site in Marshall 
County, Illinois, in connection with 
defendant’s violations of Clean Water 
Act (“CWA”) sections 301 and 404(a), 
33 U.S.C 1311 and 1344(a), and

pertaining to civil penalties pursuant to 
CWA section 309, 33 U.S.C. 1319, for 
violations by defendants Hamm and 
Hamm’s Holiday Harbor, Inc., at a site 
in  Peoria County, Illinois.

TheTJiroposed consent decree 
permanently enjoins defendants from 
taking any action at the Marshall County 
Site which:

(i) Results in the discharge of dredged 
or fill material into the Illinois River, or

(ii) Results in the obstruction or 
modification of the course or condition 
of the Illinois River,

(iii) Results in the discharge of refuse 
into or upon the banks of the Illinois 
River, its tributaries, or adjacent 
wetlands; except in compliance with an 
individual permit issued pursuant to 
CWA section 404(a), 33 U.S.C 1344(a), 
with any applicable general permit 
issued by the United States Army Corps 
of Engineers, or as may be necessary to 
effect remediation pursuant to the 
provisions of the Wetlands Restoration 
and Mitigation Plan submitted as an 
Exhibit to this Consent Decree. The civil 
penalty of $47,500 is intended to cover 
the violations at both the Peoria County 
and Marshall County Sites.

The Department of Justice will accept 
written comments relating to this 
proposed consent decree for thirty (30) 
days from the date of publication of this 
notice. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
Attention: Robert E. Lefevre, Esquire, 
10th St. & Constitution Avenue, NW., 
room 7205—Main Building,
Washington, DC 20530, and should refer 
to United States v. H am m ’s H oliday 
Harbor, Inc., Civil Action No. 89-1287 
(CD. 111.), DJ Reference No. 9 0 -5 -1 -1 - 
3404.

The proposed consent decree may be 
examined at the Clerk’s Office, United 
States District Court, 100 Northeast 
Monroe, room 174, Peoria, Illinois 
61602.
Lois J. Schiffer,
Acting A ssistant A ttom ey G eneral, 
Environment & N atural R esources Division. 
[FR Doc. 94-8204 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 4410-01-M

NATIONAL COMMISSION ON 
MANUFACTURED HOUSING

Meeting

AGENCY: National Commission on 
Manufactured Housing.
ACTION: Notice of meeting.

SUMMARY: In announcements with the 
Federal Advisory Committee Act, Public
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Law 101-625, as amended, the National 
Commission on Manufactured Housing 
announces a forthcoming meeting of the 
Commission.
DATES:

April 14, 1994, 8:30 a.m.—5 p.m., Full 
Commission Meeting.

April 15,1994, 8:30 a.m.—3 p.m., Full 
Commission Meeting.

ADDRESSES: North Raleigh Hilton, 3415  
Wake Forest Road, Raleigh, NC 2 7 6 0 9 -  
7330.

FOR FURTHER INFORMATION CONTACT: 
Carmelita Pratt, Administrative Officer, 
The National Commission on 
Manufactured Housing, 301 N. Fairfax 
Street, suite 1 10 , Alexandria, VA 22314 
(703) 603-0440.
TYPE OF MEETING: Open.
Carmelita R. Pratt,
A dm inistrative O fficer.
[FR Doc. 94-8152  Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 6820-EA-M

NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES

Cooperative Agreement for a 
Compendium of Current Research in 
Arts Education

AGENCY: National Endowment for the 
Arts.
ACTION: Notification of availability.

SUMMARY: The National Endowment for 
the Arts is requesting proposals leading 
to the award of a Cooperative 
Agreement for the research, writing, and 
distribution of a Compendium of 
Current Research in Arts Education. 
Those interested in receiving the 
Solicitation package should reference 
Program Solicitation PS 94-08 in their 
written request and include two (2) self- 
addressed labels. Verbal requests for the 
Solicitation will not be honored.
DATES: Program Solicitation PS 94-08 is 
scheduled for release approximately 
April 25,1994 with proposals due May
25,1994.
FOR FURTHER INFORMATION CONTACT:

William I. Hummel, Contracts Division, 
National Endowment for the Arts, 1100 
Pennsylvania Ave., NW. Washington,
DC 20506 (202/682-5482).
William I. Hummel,
Director, Contracts and Procurem ent Division. 
[FR Doc. 94-8202  Filed 4 -5 -9 4 ; 8:45 ami 
BILLING CODE 7537-01-M

Federal Council On the Arts and the 
Humanities Arts and Artifacts 
indemnity Panel Advisory Committee; 
Meeting

Pursuant to the provisions of the 
Federal Advisory Committee Act Pub. L. 
92-463 as amended) notice is hereby 
given that a meeting of the Arts and 
Artifacts Indemnity Panel of the Federal 
Council on the Arts and the Humanities 
will be held at 1100  Pennsylvania 
Avenue, NW., Washington, DC 20506, 
in room 730, from 9 a.m. to 5 p.m., on 
Friday, May 6,1994.

The purpose of the meeting is to 
review applications for Certificates of 
Indemnity submitted to the Federal 
Council on the Arts and the Humanities 
for exhibitions beginning after July 1, 
1994.

Because the proposed meeting will 
consider financial and commercial data 
and because it is important to keep 
values of objects, methods of 
transportation and security measures 
confidential, pursuant to the authority 
granted me by the Chairman’s 
Delegation of Authority to Close 
Advisory Committee Meetings, dated 
July 19 ,1993 ,1 have determined that the 
meeting would fall within exemptions
(4) and (9) of 5 U.S.C. 552(b) and that 
it is essential to close the meeting to 
protect the free exchange of views and 
to avoid interference with the 
operations of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management 
Officer, David Fisher, 1100 
Pennsylvania Avenue, NW.,
Washington, DC 20506, or call 202/606- 
8322.
David Fisher,
Advisory Com m ittee M anagement O fficer.
[FR Doc. 94-8237  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 7536-01-M

Museum Advisory Panel; Meeting
Pursuant to section 10 (a)(2) of the 

Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is hereby 
given that a meeting of the Museum 
Advisory Panel (Professional Training 
Section) to the National Council on the 
Arts will be held on April 6,1994 from 
9 a.m. to 5:30 p.m. This meeting will be 
held in room 730, at the Nancy Hanks 
Center, 1100  Pennsylvania Avenue,
NW., Washington, DC 20506.

A portion of this meeting will be open 
to the public from 9 a.m. to 10 a.m. for 
opening remarks and a policy 
discussion.

The remaining portion of this meeting 
from 10 a.m. to 5:30 p.m. is for the

purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
undet the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given 
in confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
February 8,1994 this session will be 
closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code.

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the 
panel’s discussions at the discretion of 
the panel chairman and with the 
approval of the full-time Federal 
employee in attendance.

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TYY 202/682-5496, at least seven (7) 
days prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne Sabine, Committee Management 
Officer, National Endowment for the 
Arts, Washington „DC 20506, or call 
202/682-5439.

Dated: April 1 ,1994 .
Yvonne M. Sabine,
Director, O ffice o f P anel Operations, National 
Endowm ent fo r  the Arts.
[FR Doc. 94-8214 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 7537-01-M

Presenting and Commissioning 
Advisory Panel; Meeting

Pursuant to section 10  (a)(2) of the 
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is hereby 
given that a meeting of the Presenting 
and Commissioning Advisory Panel 
(Overview Section) to the National 
Council on the Arts will be held on 
April 27-28,1994. The panel will meet 
from 9 a.m. to 6 p.m. on April 27 and 
from 8:30 a.m. to 5 p.m. on April 28 in 
room 714, at the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506.

This meeting will be open to the 
public on a space available basis for a 
discussion of guidelines and field 
issues.

Any interested person may observe 
meetings or portions thereof, which are 
open to the public, and may be 
permitted to participate in the 
discussions at the discretion of the
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meeting chairman and with the 
approval of the full-time Federal 
employee in attendance.

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC, 20506, 202/682-5532, 
TYY 202/682-5496, at least (7) days 
prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC, 20506, or call 202/682-5439.

Dated: March 29 ,1994.
Yvonne M. Sabine,
Office o f Panel O perations, N ational 
Endowment fo r  the Arts.
[FR Doc. 94-8203 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Advisory Panel for Social and Political 
Science; Meeting

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting:

Name: Advisory Panel for Social and 
Political Sciences (#1761).

Date and Tim e: April 25-26 ,1994 , 8 a.m. 
to 6 p.m.

Place: Room 365, 4201 Wilson Boulevard, 
Arlington, VA.

Type o f M eeting: Part-Open.
Contact Person: Susan White and Patricia 

White, Program Directors, Division of Social, 
Behavioral, and Economic Research, room 
980, National Science Foundation, 4201 
Wilson Boulevard, Arlington, VA 22230. 
Telephone: (703) 306-1760.

Purpose o f M eeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support.

Agenda: Open session : April 26 ,1994; 10 
a.m.«-ii a.m. to discuss trends and 
opportunities in the area of global 
perspectives on sociolegal studies advisory 
panel. 3

Agenda: C losed session : April 25 ,1994 to 
review and evaluate the law and social 
science proposals as part of the selection 
process for awards.

Reason fo r  Closing: The proposals being 
reviewed included information of a 
proprietary or confidential nature, including 
technical information; financial data, such as 
salaries; and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C. 552b(c), (4) and (6) of the Government 
m the Sunshine Act.

Dated: April 1 ,1994 .
M. Rebecca Winkler,
Com m ittee M anagem ent O fficer.
[FR Doc. 94 -8236  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 7555-01-M

NUCLEAR REGULATORY 
COMMISSION
[Docket Nos. 50-213, 50-245,50-336,50- 
423]

Connecticut Yankee Atomic Power 
Company and Northeast Nuclear 
Energy Company; Haddam Neck Plant 
and Millstone Nuclear Power Station, 
Unit Nos. 1 ,2  and 3

Exemption
/. '

The Connecticut Yankee Atomic 
Power Company (CYAPCO or the 
licensee) is the holder of Facility 
Operating License No. DPR-61 which 
authorizes operation of the Haddam 
Neck Plant, and Northeast Nuclear 
Energy Company (NNECO or the 
licensee) is the holder of Facility 
Operating License Nos. DPR-2 1 . DPR- 
65 and NPF-49 which authorize 
operation of the Millstone Nuclear 
Power Station, Unit Nos. 1 , 2, and 3 
(Millstone) respectively. The license 
provide, among other things, that the 
Haddam Neck Plant and Millstone 
plants are subject to all rules, 
regulations and Orders of the 
Commission now or hereafter in effect.

The Haddam Neck Plant is a single
unit pressurized water reactor located at 
the licensee’s site located in Middlesex 
County, Connecticut. The Millstone 
plants consist of a boiling water reactor 
and two pressurized water reactors 
located at the licensee’s site in New 
London County, Connecticut.
U.

Section 26.21(b) of title 10 , of the 
Code of Federal Regulations requires 
that Fitness-For-Duty (FFD) refresher 
training be completed on a nominal 12 - 
month frequency or more frequently 
where the need is indicated.

By letter dated February 10,1994, the 
licensees requested a one-time 
exemption from their requirements of 10 
CFR 26.21(b). The exemption is needed 
because the licensees perform FFD 
refresher training as part of a 
consolidation of various annual training 
requirements. While the consolidation 
of annual training requirements results 
in substantial gains in efficiency, it also 
results in the potential for individuals 
who would have been scheduled to 
receive FFD refresher training during 
January 1994, to go until October 1994,

before receiving this training. In 
addition, there will be individuals 
whose scheduled training interval is 
extended for shorter durations. 
However, the 9-month delay is the most 
bounding, so an overall extension from 
12  to 21 months has been requested by 
the licensees*

The licensees state in there February
10,1994, application that they are 
confident that affected personnel 
understand the FFD program and 
requirements, and that no adverse 
impact will result from this requested 
change. Between the four units, 
approximately 15 percent of the on-shift 
personnel will fall outside of the 
nominal 12-month window. All of the 
individuals have received FFD training 
in the past, and will read and sign a 
synopsis of the FFD requirements prior 
to exceeding the nominal 12 -month 
window. In addition, within each shift, 
the supervisory personnel will be 
trained within the nominal 12 -month 
frequency pursuant to 10 CFR 26.22.
I l l

The Commission has reviewed the 
licensees’ rationale for a one-time 
exemption from 10 CFR 26.21(b) in 
order not to separate FFD refresher 
training from other annual training 
requirements.

Based on its review, the Commission 
finds the licensees have shown good 
cause for the requested exemption from 
10 CFR 26.21(b). Therefore, the 
exemption to extend the time 
requirement tb 21 months for 
completing FFD refresher training is 
acceptable.
IV.

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
26.6, the exemption is authorized by 
law and will not endanger life or 
property or the common defense and 
security and is  otherwise in the public 
interest and hereby grants an exemption 
from the time requirements of 10  CFR 
26.21(b).

Pursuant to 10  CFR 51.32, the 
Commission has determined that the 
issuance of this exemption will have no 
significant impact on the quality of 
human environment (59 FR 13750).

This exemption is effective upon 
issuance.

Dated at Rockville, Maryland, the 30th day 
of March 1994.

For the Nuclear Regulatory Commission. 
Jose A. Calvo,
Acting D irector, Division o f R eactor P rojects- 
I/II, O ffice o f  N uclear R eactor Regulation.
[FR Doc. 94-8180  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-M
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(Docket No. 04009024]

Energy Fuels Nuclear, Inc.; Receipt of 
Application from-Energy Fuels 
Nuclear, Inc, for a Source Material 
License

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission) has received, by letter 
dated November 18,1993 from Energy 
Fuels Nuclear, Inc., an application for a 
source material license to commercially 
produce uranium oxide by in-situ 
leaching (ISL) of uranium ores, at its 
Reno Creek, Wyoming ISL facility.

The facility will be located 
approximately 12  miles southwest of the 
town of Wright, in Campbell County, 
Wyoming. The operation is anticipated 
to extract about 181,440 kilograms 
(400,000 pounds) of uranium oxide 
(U3 °s) per year, with a maximum 
quantity of 7000 kilograms (15,400 
pounds) of source material on site at any 
one time.

The applicant plans to use a series of 
injection wells, which will introduce- 
hydrogen peroxide and sodium 
carbonate/bicarbonate (lixiviant) into 
the ore zone; and extract the mobilized 
uranium through a series of pumping 
wells. The uranium-rich water will be 
routed to an on-site processing building 
(satellite plant) where the uranium will 
be concentrated in ion-exchange resin 
tanks. The uranium-depleted fluids will 
be recharged with lixiviant and 
recirculated into the ore zone through 
the injection wells to mobilize more 
uranium. The loaded ion-exchange resin 
will be hydraulically transferred to tank 
trucks and periodically shipped to 
another NRC-lieensed facility for elution 
and further processing. The designed 
production rate for total circulation of 
leaching solutions will be about 7570 
liters per minute (2000 gallons per 
minute).

Following the extraction x>f the 
uranium from the ore zone, the ground 
water affected by the mining operation 
will be restored to a quality of use equal 
to or better than the water uses prior to 
extraction operations. The ground-water 
restoration techniques will include 
pumping the well field without lixiviant 
injection (ground-water sweep), 
followed by circulating and injecting 
water treated by reverse osmosis tò 
achieve finalTestoration. Ground-water 
quality will be monitored in perimeter 
monitoring wells during extraction 
operations and ground-water restoration 
activities.
FOR FURTHER INFORMATION CONTACT; 
Michael C. Layton, Uranium Recovery 
Branch, Division of Low-Level Waste 
Management and Decommissioning,

U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 504-2584. 
Availability of License Application by 
Energy Fuels Nuclear, Inc.

Energy Fuels^Nuclear, Inc.’s source 
material license application and 
supporting documents, which describe 
the proposed in-situ leach facility, 
location, facility operations, and design, 
is being made available for public 
inspection at the Commission’s Public 
Document Room at 2120 L Street, NW. 
(Lower Level), Washington, DC 20555. 
Opportunity for Hearing on License 
Application Request by Energy Fuels 
Nuclear, Inc.

The licensee, and any person whose 
interest may be affected by the issuance 
of this license may file a request for 
hearing. A request for hearing must be 
filed with the Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, within 30 days 
of the publication of this notice in the 
Federal Register; be served on the NRC 
staff (Executive Director for Operations, 
One White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852); be served 
on the Applicant (Energy Fuels Nuclear, 
Inc., 1200 17th Street, suite 25Q0, 
Denver, Colorado 80202); and must 
comply with the requirements set forth 
in the Commission’s regulations, 10  CFR 
2.105 and 2.714. The request for hearing 
must set forth with particularity the 
interest of the petitioner in the 
proceeding and how that interest may 
be affected by the results of the 
proceeding, including the reasons why 
the request should be granted, with 
particular refererice to the following 
factors:

1. The nature of the petitioner’s right, 
under the Atomic Energy Act, to be made a 
party to the proceeding;

2. The nature and extent of the petitioner’s 
property, financial or other interest in the 
proceeding; and

3. The possible effect, on the petitioner’s 
interest, of any order which may be entered 
in tiie proceeding.

The request must also set forth the 
specific aspect or aspects of the subject 
matter of the proceeding as to which 
petitioner wishes a hearing. _

Dated at Rockville, Maryland, this 30th day 
of March 1994.

For the Nuclear Regulatory Commission. • 
Joseph J. Holonich,
Acting C hief, Uranium R ecovery Branch, 
Division o f  Low-Level Waste M anagement and  
D ecom m issioning, O ffice o f N uclear M aterials 
S afety an d Safeguards.
[FR Doc. 94-8181 Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE 7590-C1-M

[Docket Nos. 50-445 and 50-446]

Texas Utilities Electric Co.; 
Environmental Assessment and 
Finding of No Significant Impact

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of 10  CFR 
50.71(e)(3)(i) to Texas Utilities Electric 
Company (the licensee) for the 
Comanche Peak Steam Electric Station, 
Unit Nos. 1  and 2, located in Somervell 
County, Texas.
Environmental Assessment

Identification  o f  Proposed Action
Section 50.71(e)(3)(i) of title 10  of the 

Code of Federal Regulations requires the 
licensees of nuclear power reactors to 
submit an Updated Final Safety 
Analysis Report (UFSAR). The UFSAR 
is defined as “a revision of the original 
FSAR [Final Safety Analysis Report] 
containing those original pages that are 
still applicable plus new replacement 
pages.” By letter dated October 14,
1993, the licensee requested an 
exemption from 10 CFR 50.71(e) that 
would eliminate the requirement to 
resubmit those original pages of the 
FSAR that are still applicable when 
submitting the UFSAR,

The licensee has maintained the 
FSAR current since the original FSAR 
submittal in 1978 to the present by 
issuing amendments to the FSAR, 
which contain new replacement pages, 
approximately «very three months. The 
licensee has committed to maintain the 
FSAR using this process until the 
issuance of the UFSAR. The final 
amendment to the FSAR, containing 
only replacement pages, would convert 
the FSAR to the UFSAR, The 
amendment to convert the FSAR to the 
UFSAR would be submitted by Fëbruary 
2,1995.
The N eed fo r  the Proposed Action

Section 50.71(e) requires that licensee 
submit, within two years of receiving an 
operating license, a UFSAR that 
contains the original FSAR pages that 
are still applicable and new replacement 
pages. The purpose of this requirement 
is to assure that the Final Safety 
Analysis Report is updated to contain 
the latest material developed.

The Comanche Peak Steam Electric 
Station FSAR is approximately 7,500 to
8,000 pages of text and tables, and 1,500 
to 2,000 sheets of figures. As the 
licensee has maintained the FSAR 
current by frequent amendments, the 
vast majority of this material does not 
require revision and the number of new 
replacement pages associated with the
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UFSAR submittal would be relatively 
small. Thus, the CPSES FSAR meets the 
intent of 10 CFR 50.71(e) for issuance of 
the UFSAR because it contains the latest 
material developed.

Therefore, an exemption is warranted 
since the licensee has maintained the 
FSAR in a manner that is consistent 
with the underlying purpose of issuing 
the UFSAR in accordance with 10 CFR 
50.71(e),
Environmental Im pact o f the Proposed  
Action

The proposed exemption affects only 
the size of the UFSAR submittal and 
does not affect the risk of facility 
accidents. Thus, post-accident 
radiological releases will not differ from 
those determined previously, and the 
proposed exemption does not otherwise 
affect facility radiological effluents, or 
any significant occupational exposures. 
With regard to potential nonradiological 
impacts, the proposed exemption does 
not affect plant nonradiological 
effluents and has no other 
environmental impact. Therefore, the 
Commission concludes that there are no 
measurable radiological or 
nonradiological environmental impacts 
associated with the proposed 
exemption.
Alternatives to the Proposed Action

Since the Commission has concluded 
there is no measurable environmental 
impact associated with the proposed 
exemption, any alternatives either will 
have no environmental impact or will 
have a greater environmental impact.
The principal alternative to the 
exemption would be to require that the 
licensee submit the original FSAR pages 
that are still applicable with the UFSAR 
replacement pages. Such an action 
would not enhance the protection of the 
environment.
Alternative Use o f Resources ■ '

This action does not involve the use 
of resources not considered previously 
in the Final Environmental Statement 
for Comanche Peak Steam Electric 
Station, Units 1 and 2, dated September 
1981, and Supplement dated October 
1989.

Agencies and Persons Contacted
The NRC staff reviewed the licensee’s 

request. The staff consulted with the 
State of Texas regarding the 
environmental impact of the proposed 
action.
Finding of No Significant Impact

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption.
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On the basis of the environmental 
assessment, we conclude that the 
proposed action will not have a 
significant effect on the quality of the 
human environment.

For further details with respect to the 
proposed action, see the licensee’s letter 
dated October 14,1993, which is 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
NW., Washington, DC 20555 and at the 
University of Texas at Arlington Library, 
Government Publications/Maps, 701 
South Cooper, P.O. Box 19297, 
Arlington, Texas 76019.

Dated at Rockville, Maryland, this 30th day 
of March 1994.

For the Nuclear Regulatory Commission. 
Lawrence E. Kokajko,
Acting Director,‘ Project D irectorate IV-2, 
Division o f  R eactor Projects III/IV/V, O ffice 
o f  N uclear R eactor Regulation.
[FR Doc. 94-8182 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 7S90-01-M

SECURITIES AND EXCHANGE 
COMMISSION

[Release No. 34-33835; File No. SR-Amex- 
92-41]

Self-Regulatory Organizations; Notice 
of Filing pf Proposed Rule Change by 
American Stock Exchange, Inc. 
Relating to Priority of Agency Orders 
to Cross Blocks of 25,000 Shares or 
More

March 30,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on November 23,
1992, the American Stock Exchange,
Inc. (“Amex” or “Exchange”) filed with 
the Securities and Exchange 
Commission (“Commission” or “SEC”) 
the proposed rule change as described 
in Items I, II and III below, which Items 
have been prepared by the self- 
regulatory organization. On March 30, 
1994, the Exchange submitted to the 
Commission Amendment No. 1 to the 
proposed rule change in order to 
increase the minimum size of agency 
crosses that would be entitled to priority 
under this proposal from 10,000 to
25,000 shares.1 The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.

1 See letter from Geraldine M. Brindisi, Corporate 
Secretary, Amex, to Diana Luka-Hopson, Branch 
Chief, Division of Market Regulation, SEC, dated 
March 2 8 ,1 9 9 4  ("Amendment No. 1").

6, 1994 / Notices

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The Amex proposes to add 
Commentary .02 to Rule 126(g) to 
provide for priority of agency orders to 
cross 25,000 shares or more; and to 
amend existing Commentary .01 to Rule 
126(g) (size precedence for orders to 
cross 25,000 shares or more) to limit it 
to circumstances where one or both 
sides of a cross is for the account of a 
member or member organization. The 
text of the proposed rule change is 
available at the Office of the Secretary, 
Amex, and at the Commission.
II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements.
A. Self-Regulatory Organization’s 
Statem ent o f  the Purpose of, and  
Statutory Rasis for, the Proposed Rule 
Change
1. Purpose

The Exchange proposes to add new 
Commentary .02 to Rule 126(g), to allow 
a member who has an order to buy and 
an order to sell 25,000 shares or more 
of the same security, where neither 
order is for the account of a member or 
a member organization, to cross those 
orders at a price that is at or within the 
prevailing quotation without the 
transaction being broken up at the cross 
price. Thus, the member’s bid or offer 
would be entitled to priority at such 
cross price, irrespective of pre-existing 
bids or offers at that price. The proposal, 
therefore, is intended to facilitate 
execution of agency cross transactions 
on the Exchange. In addition, confining 
the proposed size priority threshold to 
block size orders of 25,000 shares or 
more would limit the effects of the rule 
primarily to actively traded, liquid 
securities.

The member would be required to 
follow the crossing procedures of Rule 
151 and make a public bid and offer on 
behalf of both sides of the cross. 
However, unlike existing block cross 
procedures under Rule 126(g),
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Commentary .01,2 such an order would 
not be required to be on parity with 
other orders on the Floor; that is, it 
would not be required that the priority 
of earlier bids and offers first be 
removed, by means of a sale, before 
effecting the cross.

The proposal furthers the important 
auction market principle of price 
improvement by allowing another 
member to trade with either the bid or 
offer side of the cross transaction to 
provide a price that is better than the 
proposed cross price; however, the other 
member could not trade with the cross 
bid or offer at a price which is the same 
as the cross price. The member who is 
providing a better price to one side of 
the cross transaction would be required 
to trade with all other market interest 
having priority at that price before 
trading with any part of the cross 
transaction. A transaction effected at the 
cross price in reliance on Commentary 
.02 would be printed as “stopped 
stock.“

To avoid conflict with the proposed 
agency cross rule, Commentary .01 of 
Rule 126(g) would be amended so as to 
afford size precedence to orders to cross
25,000 shares or more only when 
members or member organizations are 
involved as principal on one or both 
sides of the cross. As is currently the 
case, such orders to cross would be 
entitled to precedence only when they 
are on parity with other orders on the 
Floor, a

2. Statutory Basis

The proposed rule change is 
consistent with Section 6(b) of the Act 
in general and furthers the objective(s) 
of Section 6(b)(5) in particular in that it 
is designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, 
and, in general, to protect investors and 
the public interest.

B. Self-Regulatory O rganization’s 
Statem ent on Burden on Com petition

The proposed rule change will impose 
no burden on competition.

2 See infixi, note 3.
2 Specifically, the Amex proposal would clarify 

that, in order to claim size precedence, both sides 
of the cross must be represented at the specialist’s 
post when a sale clearing the Floor takes place.

C. Self-Regulatory O rganization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived from  
M embers, Participants or Others

No written comments were solicited 
or received with respect to the proposed 
rule change.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the publication of 
this notice in the Federal Register or 
within such other period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the self-regulatory organization 
consents, the Commission will:

(A) by order approve the proposed 
rule change, or

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be * 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the Amex. All submissions 
should refer to File No. SR-Amex-92- 
41 and should be submitted by April 27, 
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-8164 Filed 4 -5 -9 4 ; 8:45 am) 
BILUNG CODE 8010-01-M

[Release No. 34-33836; File No. SR-CHX- 
94-08]

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
Chicago Stock Exchange, Inc. to Waive 
Exchange Transaction Fees on Trades 
in the Chicago Stock Basket

March 30,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on March 17,1994, 
the Chicago Stock Exchange, Inc. 
(“CHX” or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission” or “SEC”) the proposed 
rule change as described in Items I, II 
and III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The CHX proposes to waive, through 
June 30,1994, Exchange transaction fees 
for trades in the Chicago Stock Basket 
(“CXM”). This would extend a waiver 
currently in effect through March 31, 
1994.1 Proposed new language is 
italicized and deleted language is 
bracketed:
(c) Transaction Fee Schedule Round 

Lots/Mixed Lots—45 cents per 100 
shares; $100 maximum per trade.

Odd Lots—35 cents per trade; $400 
maximum monthly fee.

The above fees shall not apply to 
transactions in the Chicago Basket 
(“CXM”) through (March 31,1994] 
June 30,1994.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries;, set forth in

i This waiver became effective in Securities 
Exchange Act Release No. 33056 (October 15,1993), 
58 FR 54387 (October 21,1993) (File No. SR-CHX- 
93-24), and was extended until March 31,1994 in 
Securities Exchange Act Release No. 33381 
(December 23,1993), 58 FR 69415 (December 30, 
1993) (File No. SR-CHX-93-34).
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Sections A, R, and C below, of the most 
| significant aspects of such statements.
| A. Seif-Regulatory O rganization’s  
Statement o f  the Purpose of, an d  
Statutory Basis for, the P roposed B uie 
Change
1. P u rp o s e

The purpose of the proposed change 
is to extend the waiver of certain 
Exchange fees for trades in the CXM 
through June 30,1094.
2. Statutory Basis

The proposed rule change is 
consistent with Section 6(b) 14} of the 
Act in that it provides for the equitable 
allocation of reasonable fees and other 
charges among members using its 
facilities.
B. Self-Regulatory O rganization’s 
Statement on Burden on Com petition

The Exchange does not believe that 
the proposed rule change will impose 

[ any burden on competition that is not 
necessary or appropriate in furtherance 

! of the purposes of the AcL
C. Self-Regulatory O rganization’s 
Statement on Comments on th e  
Proposed Rule Change R eceived from  
Members, Participants or Others

Comments were neither solicited nor 
! received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change establishes 
or changes a due, fee, or other charge 
imposed by the Exchange and therefore 
has become effective pursuant to 
Section 19(b)(3)(A) of the Act and 
subparagraph (e) of Rule 19b-4 
thereunder. At any time within 60 days 
of the filing of such rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written

communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the CHX. All submissions 
should refer to File No. SR-CHX-94-08 
and should be submitted by April 27, 
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret E  M cFarland,
Depu ty Secretary.
[FR Doc. 94—8162 Filed 4 -5 -9 4 ; 8:45 ami 
BILLING CODE 8010-01-M

[Release No. 34-33837; File No.SR-CHX- 
94-09]

Seft-ReguFatoryGrganizatrons; Notice 
of Filing a id  Immediate Effectiveness 
of Proposed Rule Change by the 
Chicago Stock Exchange, Inc. To 
Extend a Credit against Dues Given to 
Registered Market Makers for Trading 
the Chicago Stock Basket
March 30,1994.

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on March 17,1994, 
the Chicago Stock Exchange, Inc. 
(“CHX’* or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission** or “SEC”) the proposed 
rule change as described in Items I, II 
and IH below, which Kerns have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.
I. Self-Regulatory Organization^ 
Statement of the Trains of Substance of 
the Proposed Rule Change

The Exchange proposes to extend a 
credit against dues given to registered 
Market Makers in the Chicago Stock 
Basket (“CXM”), for trading the CXM 
through May 31,1994.»

1 This credit became effective in Securities 
Exchange Act Release No. 33380 (December 23, 
1993), 58 FR 69416 (December 30.1993] (File No. 
SR-CHX-93-32) and was extended until March 31, 
1994 in Securities Exchange Act Release No. 33585 
(February 7,1994), 59 FR 6986 (February 14,1994) 
(File No. SR-CHX-94-05). According to the CHX, 
the credit applies only to CXM tracks for a 
registered Market Maker’s proprietary market

Proposed new language is italicized 
and deleted language is bracketed;

Membership Dues and Fees

Member Dues (all members)—$3,200
per annum, payable monthly in equal
installments.

Through [MarchJ May 31,1994, 
registered Market Makers in the CXM 
will be given a credit towards their 
monthly installment of their dues at the 
rate of $1 for each contract of CXM that 
they trade. The maximum credit given 
to any registered Market Maker in the 
CXM pursuant to the preceding 
sentence shall be $15 per day up to a 
maximum of $266 per month.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

hi its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item W below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements.

A. Self-Regulatory Organization’s 
Statem ent o f  th e Purpose o f  and 
Statutory B asis fa r, the Proposed Rule 
Change

1. Purpose

The purpose of the proposed rule 
change is to encourage more trading and 
participation in the CXM product by 
registered Market Makers. This filing 
will extend the credit towards dues for 
trading in the CXM to May 31,1994, 
from its current March 31,1994 
expiration date.

2. Statutory Basis

The proposed rule change is 
consistent with Section 6(b)(4) of the 
Act in that it provides for the equitable 
allocation of reasonable fees and other 
charges among members using its 
facilities.

making account. Telephone conversation between 
David T. Rusoff, Foky a  Lardner, and Beth Stekler, 
Attorney, Division of Market Regulation, SEC. on 
Decemher 14,1993.

For further discussion of the market structure for 
trading the CXM and, in particular, of the role of 
registered Market Makers, see Securities Exchange 
Act Release No. 33053 (October 15,1993), 58 FR 
54610 (October 22,1993) (File No. SR-CHX-93-18).
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B. Self-Regulatory O rganization’s 
Statem ent on Burden on Com petition

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act.

C. Self-Regulatory O rganization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived from  
M embers, Participants or Others

Comments were neither solicited nor 
received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change establishes 
or changes a due, fee, or other charge 
imposed by the Exchange and therefore 
has become effective pursuant to section 
19(b)(3)(A) of the Act and subparagraph 
(e) of Rule 19b-4 thereunder. At any 
time within 60 days of the filing of.such 
rule change, the Commission may 
summarily abrogate such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purpose of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the CHX. All submissions 
should refer to File No. SR-CHX—94-09 
and should be submitted by April 27, 
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-8165  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. 34-33842; File No. SR-NASD- 
94-16]

Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of 
Proposed Rule Change by National 
Association of Securities.Dealers, Inc. 
Relating to Arbitration Surcharge on 
Members

March 31,1994 .
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on March 22,1994, 
the National Association of Securities 
Dealers, Inc. (“NASD” or “Association”) 
filed with the Securities and Exchange 
Commission (“SEC” or “Commission”), 
and amended on March.31,1994* the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the NASD. The 
NASD has designated this proposal as 
one establishing or changing a fee under 
section 19(b)(3)(A)(ii) of the Act, which 
renders the rule effective upon the 
Commission’s receipt of this filing. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change, as amended, from interested 
persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The NASD is proposing to amend 
section 45 of the Code of Arbitration 
Procedure to clarify that the member 
surcharge of $200 is not subject to 
reimbursement under Subsections 43(c) 
and 44(c) of the Code. Below is the text 
of the proposed rule change. Proposed 
new language is italicized.

PART III. UNIFORM CODE OF 
ARBITRATION
*  *  *  it it

Member Surcharge 
Sec. 45.

(a) Each member who is named as a 
party to an arbitration proceeding, 
whether in a Claim, Counterclaim, 
Crossclaim or Third-Party claim, shall 
be assessed a $200 non-refundable

r See Letter from Suzanne E. Rothwell, Associate 
General Counsel, NASD, to Ethan Corey, Staff 
Attorney, Over-the-Counter Branch, SEC, dated 
March 31,1994.

surcharge when the Arbitration 
Department perfects service of the claim 
naming the member on any party to the 
proceeding. For each associated person 
who is named, the surcharge shall be 
assessed against the member or 
members which employed the 
associated person at the time of the 
events which gave rise to the dispute, 
claim or controversy. No member shall 
be assessed more than a single surcharge 
in any arbitration proceeding. The 
surcharge shall not be subject to 
reimbursement under Subsections 43(c) 
or 44(c) of the Code.

(b) For the purposes of this Section, 
service is perfected when the Director of 
Arbitration properly serves the 
Respondents to such proceeding under 
Subsection 25(a) of the Code.
*  *  *  *  *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The NASD has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
(A) Self-Regulatory Organization’s 
Statem ent o f the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

On February 25,1994, the NASD filed 
SR-NASD-94-11 adopting section 45 to 
the Code of Arbitration Procedure 
(“Code”) to impose a $200 non- 
refundable surcharge on any member 
named as a party to an arbitration 
proceeding. The last line of section 45(a) 
stated that the surcharge would not be 
subject to reimbursement under 
Subsection 43(c) of the Code, which 
references customer disputes.3

Subsequently, the NASD determined 
that it had inadvertently omitted 
reference in the last sentence of new 
section 45(a) to Subsection 44(c), which 
provision relates to industry and 
clearing controversies. The NASD is, 
therefore, proposing to amend 
Subsection 45(a) to the Code of 
Arbitration Procedure to clarify that the 
member surcharge is not subject to 
reimbursement under Subsections 43(c) 
and 44(c) of the Code. Thus, the

3 See Securities Exchange Act Release No. 33731 
(March 8,1994), 59 FR 11817 (March 14,1994).
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provision of Subsection 45(a) that the 
member surcharge is not subject to 
reimbursement shall apply in cases 
involving customer disputes as well as 
industry and clearing controversies.

The NASD believes that the proposed 
rule change is consistent with the 
provisions of section 15A(b)(5) of the 
Act,4 which require that the rules of the 
Association provide for the equitable 
allocation of reasonable dues, fees and 
other charges among members in that 
the proposed rule clarifies that the 
member surcharge will be assessed 
equitably on each member who is 
named and for whom service is 
perfected in an arbitration proceeding.
(B) Self-Regulatory O rganization's 
Statement on  Burden on Com petition

The NASD does not believe that the 
proposed rale change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended.
fCJ Self-Regulatory Organization's 
Statement on Com m ents on  th e  
Proposed R ule Change R eceived from  
Members, Participants, o r  O thers

Written comments were neither 
solicited nor received.
m. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change has become 
effective upon filing pursuant to section 
19(b)(3)(A)(ii) of the Act and 
subparagraph (e) of rule 19b-4 
thereunder in that it constitutes a due, 
fee or other charge.

At any time within 60 days of the 
filing of a rule change pursuant to 
section 19(bK3XA) of the Act, the 
Commission may summarily abrogate 
the rule change if  it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written

415 U.S.C. 780-3.

communications relating to the 
proposed rale change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. AH 
submissions should refer to the file 
number in the caption above and should 
be submitted by April 27,1994.

For the Commission, by the Division o f 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a){12).
Margaret H. McFarland,
Depu ty Secretary,,
[FR Doc. 94-8192 Filed 4 -5 -9 4 ; 8:45 ami 
BILLING CODE 8010-0V-M

[Release No. 34-33834; File N o .SR -N YSE- 
94-05)

Self-Regulatory Organizations; Filing 
of Proposed Rute Change by New York 
Stock Exchange, Inc. Relating to 
Additions to the “List o f Exchange 
Rute Violations and Fines Applicable 
Thereto Pursuant to Rute 476A"
March 30 ,1994.

Pursuant to sections 19 fbHl) and 
(dHl) of the Securities Exchange Act of 
1934 (“Act"), 15 U.S.C. 78s (b)(l)and
(d)(1), notice is hereby given that on 
March 2,1994, the New York Stock 
Exchange, Inc. (“NYSE” or “Exchange") 
filed with the Securities and Exchange 
Commission (“Commission” or “SEC") 
the proposed rule change as described 
in Items I, H and HI below, which Rems 
have been prepared by the self- 
regulatory organization. On March 21, 
1994, the NYSE submitted to the 
Commission Amendment No. 1 to the 
proposed rule change in order to clarify 
certain aspects of Hie original filing.*
The Commission is publishing this 
notice to solicit comments on the 
proposed rale change from interested 
persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Chang»

This proposal would revise the Rule 
476A Violations List for imposition of 
fines for minor violations of rules and/ 
or policies by adding to the list 
Exchange policy regarding a two-week 
probationary period for execution of 
orders by new members on the

1 See tetter from Donald Sterner, Director, Market 
Surveillance Division, NYSE, to Beth Stekter, 
Attorney, Division of Market Regulation, SEC, dated 
March 16,1994 (“Amendment No. 1”)

Exchange trading floor.* As part of the 
proposed rule change, the NYSE is also 
seeking approval of the policy itself.*
II. Seif-Regulatory Organization's 
Statement of tire Purpose of, and 
Statutory Ras» for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The seif-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements.
A. Self-Regulatory Organization's 
Statem ent o f  th e Purpose o f, and  
Statutory B asis fo r , th e P roposed R ule 
Change
1. Purpose

Rule 476A 4 provides that the 
Exchange may impose a fine, not to 
exceed $5,000, on any member, member 
organization, allied member, approved 
person, or registered or non-registered 
employee of a member or member 
organization for a minor violation of 
certain specified Exchange rules.

The purpose of the Rute 476A 
procedure is to provide for a response 
to a rule violation when a meaningful 
sanction is appropriate, hut when 
initiation of a disciplinary proceeding 
under Rule 476 is  not suitable because 
such a proceeding would be more costly 
and time-consuming than would be 
warranted given the mint» nature of the 
violation. Rule 476A provides for an 
appropriate response to minor

2 The Exchange also has requested approval, 
under Rute 19d-l(cK2ft to amend its Rute 19d -l 
Minor Rute Violation Enforcement and Reporting 
Plan (T tan ’l  to include its policy In regard to 
execution of orders by sew members. Sea tetter 
from James E. Buck. Senior Vice President and 
Secretary, NYSE, to Sandra Sciole, Special Counsel, 
Division of Market Regulation, SEC, dated March 1, 
1994.

»See Amendment Ncx I, supra, note 1.
4 Rule 476A was. approved by the Commission on 

January 25,1985. See Securities Exchange Act 
Release No. 21668 (January 25,1965), 50 FR 5025 
(February 5,1965). Subsequent additions of rules to 
the Rule 476A Violations List were made in 
Securities Exchange Act Release Nos. 22037 (May 
14,1985J, 50 FR 21008 (May 21,1985); 23104 (April 
11,1986), 51 FR 13307 (April 18,1986); 24985 
(October 5,1987), 52 FR 41643 (October 2 9 .1987ft 
25763 (May 27,1988), 54 FR 20925 (fane7.1988); 
27878 (April 4,1990), 55 FR 13345 (April 10,1990); 
28003 (May 8,1990). 55 FR 20004 (May 1 4 ,1990ft 
28505 (October 2 , 1990ft 55 FR 41288 (October 10, 
1990ft 28995 (March 21,1991), 56 FR 12967 (March 
2 8 ,1991ft 30280 (January 2 2 ,1992ft 57 FR 3452 
(January 2 9 ,1992ft 30536 (March 3 1 ,1992ft 57 FR 
12357 (April 9 , 1992ft 32421 (June 7 1993), 58 FR 
32973 (June 1 4 ,1993ft
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violations of certain Exchange rules or 
policies, while preserving the due 
process rights of the party accused 
through specified, required procedures. 
Violations of these rules and policies 
that are deemed by the Exchange not to 
be minor in nature are also subject to 
formal disciplinary proceedings under 
Exchange Rule 476. The list of rules and 
policies which are eligible for the Rule 
476A procedures specifies those rule 
Violations which may be the subject of 
fines under the rule and also includes 
a schedule of fines.

In File No. SR-NYSE-84—27, which 
initially set forth the provisions and 
procedures of Rule 476A,» the Exchange 
indicated it would amend the list of 
rules from time to time, as it considered 
appropriate, in order to phase in the 
implementation of Rule 476A as 
experience with it was gained.

The Exchange is seeking approval to 
add to the list of rules subject to 
possible imposition of fines under Rule 
476A its policy with respect to a 
requirement for new members of the 
Exchange to have their order executions 
observed by another member for a 
period of two weeks.

As part of their training regimen, new 
Exchange members are required to 
participate in a New Member 
Orientation Program (“Program”). The 
Program, consisting of six one-hour 
sessions over a two-week period, is 
designed to familiarize the new 
members with regulations, systems and 
trading practices. Subsequent to the 
Program and passing the member 
examination (Series 15), a new member 
is required to wear a temporary badge 
(called on the Exchange today an 
“orange badge”) for a minimum of two 
weeks, during which time the new 
member may execute orders only under 
the direct supervision of another 
experienced member.»

The purpose for the proposed rule 
change is to facilitate the Exchange’s 
ability to ensure compliance with all 
aspects of the above-named policy. New 
members would be informed that, if 
they are found to have executed an 
order during the initial two-week period 
not under an experienced member’s 
supervision, the requirement to wear the 
temporary badge and have their

' s See Securities Exchange Act Release No. 21688, 
supra, note 4.

6 According to the NYSE, a new member may 
execute an order under the direct supervision of 
any fully qualified NYSE member who is a 
disinterested third party to the transaction. The 
experienced member observes the trade, and 
reviews it for compliance with the relevant 
Exchange rules and trading practices. This review 
is evidenced by placing the experienced member’s 
badge number on the back of the order ticket. See 
Amendment No. 1, supra, note 1.

executions observed by an experienced 
member would be extended for an 
additional week. A second violation of 
the policy would result in a possible 
fine under the provisions of Rule 476A.7

The Exchange believes failure to 
comply with the requirements of this 
policy should be addressed with an 
appropriate sanction and seeks 
Commission approval to add violations 
of these requirements to the Rule 476A 
List.
2. Statutory Basis

The proposed rule change will 
advance the objectives of Section 6(b)(6) 
of the Act in that it will provide a 
procedure whereby members and 
member organizations can be 
"appropriately disciplined” in those 
instances when a rule violation is minor 
in natine, but a sanction more serious 
than a warning or cautionary letter is 
appropriate. The proposed rule change 
provides a fair procedure for imposing 
such sanctions, in accordance with the 
requirements of Section 6(b) (7) and 6(d) 
(1) of the Act.
B. Self-Regulatory O rganization’s 
Statem ent on Burden on Com petition

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act.
C. Self-Regulatory O rganization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived from  
M embers, Participants or Others

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the publication of 
this notice in the Federal Register jor 
within such other period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the self-regulatory organization 
consents, the Commission will:

(A) By order approve the proposed 
rule change, or

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.

7 The Exchange has clarified that, because the 
initial violation of this policy would result in an 
extension of the probationary period, the second 
violation would be subject to the first time fine 
provided by Rule 476A. See Amendment No. 1, 
supra, note 1.

IV. Solicitation of Comments
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the NYSE. All submissions 
should refer to File No. SR—NYSE-94- 
05 and should be submitted by April 27, 
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-8163 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 801(H>1-M

[Release No. 34-33838; File No. SR-Phlx- 
94-04]

Self-Regulatory Organizations; Order 
Granting Accelerated Approval and 
Notice of Filing and Order Granting 
Accelerated Approval of Amendment 
Nos. 1 and 2 to a Proposed Rule 
Change by the Philadelphia Stock 
Exchange, Inc., Amending the Net 
Capital Requirements in Phlx Rule 703

March 30,1994.

On January 28,1994, the Philadelphia 
Stock Exchange, Inc. (“Phlx” or 
“Exchange”) filed with the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”),1 and Rule 19b-4 
thereunder,2 a proposed rule change to 
amend Rule 703 (Financial 
Responsibility and Reporting) to 
correspond to recent Commission 
amendments to SEC Rule 15c3-l (“SEC

115 U.S.C. 78s(b)(l) (1988). 
2.17 CFR 240.19b-4 (1992).
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Net Capital'Rule”)*3 Notice of the 
proposed rule change appeared in the 
Federal Register on March 4,1994.4 No 
comment letters were received on the 
proposed rule change. The Exchange 
subsequently filed Amendment Nos. 1 
and 2 to the proposed rule change.® This 
order approves the Exchange’s proposal, 
as amended.

Pursuant to the amendments to the 
SEC Net Capital Rule, all specialists, 
except options market makers,® who are 
currently exempt from the net capital 
requirements of Rule 703, will be 
subject to a minimum net capital 
requirement of $100,000. 7 As a result, 
the Exchange believes that these 
amendments require the deletion of 
Phlx Rule 703(a) (iii), (iv), and (v). 
Currently, Rule 703(a) (iii), (iv), and (v) 
impose a minimum net liquid asset® 
requirement of $50,000 for equity 
specialists, $75,000 for options 
specialists, and $100,000 for firms 
which are both equity and options 
specialists.

The Exchange also proposes to amend 
Rule 703 to require each member 
organization and participant 
organization, including each ROT, to 
notify the Exchange if it fails to 
maintain the minimum net capital 
required by the SEC Net Capital Rule or 
it fails to maintain liquid assets in

3 These amendments go into effect on April 1,
1994. See Securities Exchange Act Release No.
32737 (August 11,1993), 58 FR 43555 (August 17, 
1993) ("Exchange Act Release No. 32737”).

4 See Securities Exchange Act Release No. 33692 
(February 28,1994), 59 FR 10447 (March 4,1994).

9 Amendment No. 1 to the proposal (1) added the 
phrase "foreign currency option” before 
"participant organization” in proposed Rule 
703(a)(v), and (2) deleted the word “tentative” 
before the phrase “net capital” in proposed Rule 
703(c)(ii)(A). Amendment No. 1 also clarified that 
the proposed rule change does not alter the 
Exchange’s current net capital requirements 
applicable to Registered Options Traders ("ROTs”). 
See Letter from Gerald O’Connell, Vice President, 
Market Surveillance, Phlx, to Sharon Lawson, 
Assistant Director, Office of Derivatives and Equity 
Regulation, Division of Market Regulation, 
Commission, dated March 1,1994 ("Amendment 
No. l ”). Amendment No. 2 requests accelerated 
approval of the proposed rule change. See Letter 
from Edith Hallahan, Special Counsel, Regulatory 
Services, Phlx, to Sharon Lawson, Assistant 
Director, Office of Derivatives and Equity 
Regulation, Division of Market Regulation, 
Commission, dated March 11,1994.

8 Phlx ROTs qualify as options market makers 
that are exempt from the SEC Net Capital Rule.
ROTs, however, are, and will continue to be, subject 
to a minimum net capital requirement of $25,000 
pursuant to Phlx Rule 703. See Amendment No. 1, 
supra note 5.

7 In addition, for certain purposes under the SEC

concentration charges with respect to their specialty 
securities. See Exchange Act Release No. 32737, 
supra note 3.

8 “Net liquid assets” is defined in Phlx Rule 
703(b).

accordance with Phlx Rule 703. 
Specifically, the Exchange is proposing 
to add a new paragraph (v) to Phlx Rule 
703(a) which would require a member 
organization or foreign currency option 
participant organization to promptly 
notify the Exchange if it ceases to be in 
compliance with the SEC Net Capital 
Rule or Phlx Rule 703(a) (iii) or (iv) (j.e., 
former sections (a)(vi) or (a)(vii)).

Lastly, the Phlx proposes to amend 
paragraph (c)(vi) of Rule 703 to add the 
requirement that a floor broker’s 
clearing agent guarantee orders 
entrusted on the floor with that floor 
broker, in addition to transactions and 
balances carried in the account.

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of Section 6(b)(5),® in that 
the proposal is designed to promote just 
and equitable principles of trade, to 
prevent fraudulent and manipulative 
acts and practices, and to protect 
investors and the public interest. 
Specifically, the amendments to the SEC 
Net Capital Rule make all specialists, 
except options market makers, that 
previously were exempt from the SEC 
Net Capital Rule under subparagraph
(b)(1), subject to the rule. The 
amendments to the SEC Net Capital 
Rule, therefore, will have the following 
effects on Phlx specialists: instead of the 
current minimum net liquid assets 
requirements under Phlx Rule 703(a) of 
$50,000 for equity specialists, $75,000 
for options specialists, and $100,000 for 
firms that act as both equity and options 
specialists, the SEC’s minimum net 
capital requirement of $100,000 for 
dealer’s would apply.*® The 
Commission finds that the proposal will 
conform Rule 703 to the SEC Net Capital 
Rule, as amended, and is therefore 
consistent with the Act.

The Commission believes that the 
notification portion of the proposed rule 
change may prevent fraudulent and 
manipulative acts and practices and 
protect investors and the public interest 
by providing the Exchange with the 
ability to respond promptly to such 
notification, especially respecting 
options market makers. Currently, 
Commission Rule 1 7 a -ll requires, 
among other things, prompt telegraphic 
notice to a broker-dealer’s designated 
examining authority, as well as the SEC, 
when a broker-dealer falls below its 
minimum net capital requirement 
pursuant to the SEC Net Capital Rule.

»15 U.S.C. 78f(b)(5) (1988). 
30 See supra note 6.

This rule does not apply to options 
market makers, because they are exempt 
from the SEC Net Capital Rule. The 
Exchange’s proposed notification 
provision would apply to all member 
organizations and participant 
organizations, including options market 
makers. As a result, the Commission 
finds that the proposed notification 
provision is consistent with the Act, in 
general, and with SEC Rule 1 7 a -ll , in 
particular.

Finally, the Commission finds that the 
proposed requirement that a floor 
broker’s clearing agent guarantee orders 
entrusted on the floor with that floor 
broker may serve to protect investors 
and the public interest by promoting 
liquidity and confidence in the 
credibility of floor broker orders, 
consistent with Section 6(b)(5) of the 
Act.

The Commission finds good cause for 
approving the proposed rule change and 
Amendment Nos. 1 and 2 to the 
proposed rule change prior to the 
thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register in order to ensure 
that the amendments to Rule 703 are in 
place prior to the April 1,1994, effective 
date of the Commission’s amendments 
to the SEC Net Capital Rule. The 
Commission believes that by granting 
accelerated approval, the potential for 
any confusion between the current net 
capital standards provided in Rule 703 
and those that will apply on April 1, 
1994, pursuant to the SEC Net Capital 
Rule, will be adequately minimized. 
Finally, the original proposal was 
published for the full 21-day comment 
period and no comments were received, 
and Amendment Nos. 1 and 2 are 
simply clarifications of the original 
proposal. As a result, the Commission 
finds good cause for accelerating 
approval of the proposed rule change 
and Amendment Nos. 1 and 2 to the 
proposed rule change.

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment Nos. 
1 and 2. Persons making written „ 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 450 Fifth 
Street NW„ Washington, DC 20549. 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be
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available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street NW., 
Washington, DC. Copies of such filing 
will alsb be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the File No. SR-Phlx—94-04 and 
should be submitted by April 27,1994.

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,« that the 
proposed rule change (SR-Phbc-94-04), 
as amended, is hereby approved on an 
accelerated basis.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.«
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-8161 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 801<H)1-M

SMALL BUSINESS ADMINISTRATION

Kentucky District Advisory Council; 
Public Meeting

The U.S. Small Business 
Administration Kentucky District 
Advisory Council will hold a public 
meeting from 9 a.m. on Thursday and 
Friday, April 28 and 29,1994, at the 
Beckham Room, The Galt House, 
located at 140 North Fourth Avenue, 
Louisville, Kentucky, to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present.

For further information, write or call 
Mr. William Federhofer, District 
Director, U.S. Small Business 
Administration, room 188,600 Dr. 
Martin Luther King, Jr. Place, Louisville, 
Kentucky 40202, (502) 582-5971.

Dated: March 31,1994.
Dorothy A. Overal,
Acting Assistant Administrator, Office o f 
Advisory Councils.
[FR Doc. 94-8191 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 8025-01-1*

[License No. 01/01-5356]

Commonwealth Enterprise Fund, Inc.; 
Filing of an Application for Transfer of 
Ownership and Control

Notice is hereby given of the filing of 
an application with the Small Business 
Administration (SBA) pursuant to 
§ 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1993)) by

i l  15 U.S.C. 78s(b)(2) (1088). 
i2 17 CFR 200.30-3(aWl2) Í19931.

Commonwealth Enterprise Fund, Inc., 
10 Post Office Square, Boston, 
Massachusetts 02109, for transfer of 
ownership and control of its license, 
under the Small Business Investment 
Act of 1958, as amended, (the Act).(15 
U.S.C. et. seq.). Commonwealth 
Enterprise Fund, Inc., was licensed May 
28,1992.

The new proposed Shareholders of 
Commonwealth Enterprise Fund, Inc,, 
are as follows:

Name
Percentage

of
ownership

Massachusetts Community De
velopment Finance Corpora
tion , 10 Post Office Square, 
Suite 1090, Boston, Massa-
chusetts 02109 ................. 42.00

Massachusetts Technology De
velopment Corporation, 148 
State Street, 9th Floor, Bos
ton, Massachusetts 02109.... 23.00

Massachusetts Government 
Land Bank, One Court 
Street, 2nd Floor, Boston, i 
Massachusetts 02108.... .—. 13.00

Thrift Institutions Fund for Eco
nomic Development, 50 Con
gress Street, suite 540, Bos
ton, Massachusetts 02109 .... 22.00

The new proposed Officers and 
Directors of Community Enterprise 
Fund, Inc., áre as follows:

Name Title

Milton J. Benjamin, Jr., Presi- Presidentand
dent, Massachusetts Com
munity Development Fi
nance Corporation, 10 
Post Office Square, Suite 
1090, Boston, Massachu-

Director.

setts 02109.
Jesse M. Lanier, President, 

Springfield Food System, 
Inc., 644 State Street, Bos
ton, Massachusetts 02109.

Director.

John E. Marston, Senior Vice Treasurer and
President, Fleet Bank of 
Massachusetts, 75 State 
Street, Boston, Massachu-'

Director.

setts 02109.
John F. Hodgman, President, 

Massachusetts Technology
Director.

Developmertt Corporation, 
148 State Street 9th Floor, 
Boston, Massachusetts 
02109.

Name Title

Gerald Algere, Director of 
Lending, Massachusetts

Director.

Government Land Bank, 
One Court Street, 2nd 
Floor, Boston, Massachu
setts 02108.

Gabrielle E. Greene, Manag
ing Director, Common
wealth Enterprise Fund, 
Inc., 10 Post Office 
Square, Suite 1090, Bos
ton, Massachusetts 02109.

Cleric

The applicant will continue 
operations with private capital 
$1,912,000.

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the new 
company under their management, 
including profitability and financial 
soundness in accordance with the Act 
and Regulations.

Notice is hereby given that any person 
may, not later than 30 days from the 
date of publication of this Notice, 
submit written comments on the 
proposed SSBIC to the Associate 
Administrator for Investment, Small 
Business Administration, 409 3rd Street, 
SW., Washington, DC 20416.

A copy of this Notice will be 
published in a newspaper of general 
circulation in Boston, Massachusetts.
(Catalog of Federal Domestic Assistance 
Programs No. 59.011, Small Business 
Investment Companies)

Dated: March 30,1994.
Robert D. Stillman,
Associate Administrator for Investment.
[FR Doc. 94-8190  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 8025-01-M

DEPARTMENT OF STATE
[Public Notice 1977]

Determination Under Subsection 
2(b)(1)(B) of the Export-Import Bank 
Act of 1945 With Respect to Cameroon

Pursuant to subsection 2(b)(1)(B) of 
the Export-Import Bank Act of 1945, as 
amended, and in accordance with the 
authority delegated to the Secretary of 
State by Executive Order 12166 of 
October 19,1979, as amended, I 
determine that it is in the national 
interest endwould clearly and 
importantly advance United States 
policy in the area of human rights for 
the Export-Import Bank of the United 
States to deny, for nonfinancial or 
noncommercial considerations,
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guarantees, insurance extensions of 
credit and participants in the extension 
of credit with respect, to the purchase of 
automotive vehicles by the Government 
of Cameroon for use by that country’s 
security force.

Dated: March 25,1994.
W arren C h ristop h er,
Secretary o f State.
[FR Doc. 94-8200  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 4710-10-M

[Public N o tice  1 9 7 6 ]

Determination Under Section 498B(c) 
of the Foreign Assistance Act of 1961, 
as Amended

Pursuant to section 498B(c) of the 
Foreign Assistance Act of 1961, as 
amended (the “Act”), and section 2(c) of 
Executive Order 12884,1 hereby 
determine that the Western NIS 
Enterprise Fund should be established 
and supported under chapter 11 of part 
I of the Act.

This determination shall be published 
in the Federal Register.

Dated: March 23,1994.
Thomas W . S im on s, Jr .,
Coordinator o f U.S. Assistance to the New  
Independent States.
[FR Doc. 94-8199 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4710-4S-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

RTCA, Inc., Special Committee 159 
Twenty-Ninth Meeting; Minimum 
Operational Performance Standards 
for Airborne Navigation Equipment 
Using Global Positioning System 
(GPS); Meeting

Pursuant to section 10(a) (2) of the 
Federal Advisory Committee Act (Pub.
L. 92-463, 5 U.S.C., Appendix I), notice 
is hereby given for Special Committee 
159 meeting to be held May 2—6, starting 
at 9 a.m. The meeting will be held at the 
RTCA Conference Room, 1140 
Connecticut Avenue, NW., suite 1020, 
Washington, DC 20036.

The agenda for this meeting is as 
follows:

(1) Chairman’s introductory remarks;
(2) Approval of summary of the 

Twenty-eighth meeting held on 
February 4;

(3) Review working group progress 
and identify issues for resolution:

(a) GPS/GLONASS (WGl)
(b) GPS/GIC/WADGNSS (WG2)

(WG Navigation Systems

(d) GPS/Precision Landing Guidance 
and Airport Surface Surveillance (WG4)

(e) Fault Detection and Isolation 
(WG5)

(f) Equipment Class (Ad Hoc);
(4) Interference issues:
(a) Interference Ad-Hoc Working 

Group Report
(b) SATCOM (SC-165)
(c) Mobile Satellite Services;
(5) Review of EUROCAE Activities;
(6) Assignment/review of future work;
(7) Other business;
(8) Date and place of next meeting. 
Attendance is open to the interested

public but limited to space availability. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, 1140 Connecticut Avenue, 
NW., suite 1020, Washington, DC 20036; 
(202) 833—9339. Any member of the 
public may present a written statement 
to the committee at any time.

Issued in Washington, DC, on March 31, 
1994.
Jo y ce  J. G illen ,
Designated Officer.

Specific W orking G roups Sessions

May 2—Working Group 1, GPS/ 
GLONASS and Working Group 5, Fault 
Detection and Isolation.

May 3—Working Group 2, GPS/GIC/ 
WADGNSS.

May 4—Working Group 3, GPS/Other 
Navigation Systems.

May 5—Working Group 4, Precision 
Landing Guidance and Airport Surface 
Surveillance.

Plenary Session—May 6.
[FR Doc. 94-8195 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4910-13-M

RTCA, Inc.; RTCA Technical 
Management Committee; Meeting

Pursuant to section 10(a) (2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C., Appendix I), notice 
is hereby given for the RTCA Technical 
Management Committee meeting to be 
held April 29, starting at 9 a.m. The 
meeting will be held at the RTCA 
Conference Room, 1140 Connecticut 
Avenue, NW., suite 1020, Washington, 
DC 20036.

The agenda for this meeting is as 
follows:

(1) Chairman’s remarks:
(2) Approve summary of March 18 

meeting;
(3) Consider/approve:
(a) Proposed Revision (2nd) of the 

Terms of Reference for Special 
Committee 180, Design Assurance

Guidance for Airborne Electronic 
Hardware

(b) Proposed Final Draft: Guidance 
and Recommended Requirements for 
Airport Surface Movement Sensors, 
prepared by SC-178

(c) Proposed Final Draft: Guidelines 
on AMS(R)S Near-Term Voice 
Implementation and Utilization, 
prepared by SC-165

(d) Change 1 to RTCA DO-185, 
Minimum Operational Performance 
Standards for Traffic Alert and Collision 
Avoidance System (TCAS) Airborne 
Equipment, Consolidated Edition;

(4) Other business;
(5) Date and place of next meeting. 
Attendance is open to the interested

public but limited to space availability. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, 1140 Connecticut Avenue, 
NW., suite 1020, Washington, DC 20036; 
(202) 833-9339. Any member of the 
public may present a written statement 
to the committee at any time.

Issued in Washington, DC, on March 31, 
1994.
Jo y ce  J . G illen ,
Designated Officer.
[FR Doc. 94-8196  Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4910-13-M

Intent To Rule on Application to 
Impose and Use the Revenue From a 
Passenger Facility Charge (PFC) at the 
Adirondack Regional Airport, 
Harrietstown, NY

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Correction of notice of intent to 
rule on application to impose and use 
the revenue from a Passenger Facility 
Charge (PFC) at the Adirondack 
Regional Airport, Harrietstown, New 
York.

SUMMARY: This correction amends 
information which was included in the 
previously published notice.

In notice document 94-5782 
beginning on page 11647 in the Federal 
Register issued of Friday, March 11, 
1994, under “supplemental 
information” the first sentence of the 
second paragraph should read “On 
January 31,1994, the FAA determined 
that the application to impose and use 
the revenue from a PFC submitted by 
the Town of Harrietstown was 
substantially complete within the 
requirement of § 158.25 of part 158”. 
FOR FURTHER INFORMATION CONTACT:
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Mr. Philip Brito, Manager of the New 
York Airports District Office, 181 South 
Franklin Avenue, room 305, Valley 
Stream, New York, 11581, Tel. 1718) 
553-1882. the application may be 
reviewed in person at this same 
location.

Issued in Jamaica. New York on March 16, 
1994.
P e te r  N elson,
Acting M anager, Airports Division Eastern 
p ¿ion.
iFR Doc. 94-8193 Filed 4 -5 -9 4 ; 8:45 am) 
BILLING CODE 4910-13-M

Intent To Rule on Application To 
Impose and Use the Revenue From a 
Passenger Facility Charge (PFC) at 
Burbank-Glendale-Pasadena Airport, 
Burbank, CA

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application.

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use the 
revenue from a PFC at Burbank- 
Glendale-Pasadena Airport under the 
provisions of the Aviation Safety and 
Capacity Expansion Act of 1990 (Title 
DC of the Omnibus Budget 
Reconciliation Act of 1990) (Pub. L. 
101-508) and part 158 of the Federal 
Aviation Regulations (14 CFR part-458). 
DATES: Comments must be received on 
or before May 6,1994/
ADDRESSES: Comments on this 
application may be mailed in triplicate 
to the following address: Federal 
Aviation Administration, Airports 
Division, P.O. Box 92007, WWPC, Los 
Angeles, CA 90009 * * * or delivered 
in triplicate to the following street 
address: Federal Aviation 
Administration, Airports Division,
15000 Aviation Blvd., Hawthorne, CA 
90261.

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mr. Thomas E. 
Greer, Director, Airport Services, 
Burbank-Glendale-Pasadena Airport, 
2627 Hollywood Way, Burbank, CA 
91505.

Air carriers and foreign air carriers 
may submit copies of written comments 
previously provided to the Burbank* 
Glendale-Pasadena Airport Authority 
under § 158.23 of part 158.
FOR FURTHER INFORMATION CONTACT:
Mr. John P. Milligan, Supervisor, 
Standards Section, AWP-621, Airports 
Division, Federal Aviation 
Administration, 15000 Aviation Blvd.,

Hawthorne, CA 90261, Tel. (310) 297- 
1029. The application may be reviewed 
in person at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application to impose 
and use the revenue from a PFC at 
Burbank-Glendale-Pasadena Airport 
under the provisions of the Aviation 
Safety and Capacity Expansion Act of 
1990 (Title IX of the Omnibus Budget 
Reconciliation Act of 1990) (Pub. L. 
101-508) and part 158 of the Federal 
Aviation Regulations (14 CFR part 158).

On March 24,1994 the FAA 
determined that the application to 
impose and use the revenue from a PFC 
submitted by Burbank-Glendale- 
Pasadena Airport Authority was 
substantially complete within the 
requirements of § 158.25 of part 158.
The FAA will approve or disapprove the 
application, in whole or in part, no later 
than June 28,1994.

The following is a brief overview of 
the application.

Level o f the Proposed PFC: $3.00.
Proposed Charge E ffective Date: 

September 1,1994.
Proposed Charge Expiration Date: 

September 30, 2001.
Total Estim ated PFC Revenue: 

$34,989,000.00.
B rief D escription o f Proposed  

Project(s):
Im pose and Use Projects: AF-01 

Reconstruct Runway 8/26; AF-02 
Reconstruct Runway 15/33; LA-01 
Acquire Land-Plant C -l.

Im pose Only Projects: AF-03 Extend 
Taxiway B; AF—04 Construct ARFF 
Station; LA-02 Acquire Land-Plant B-6.

Class o r  C lasses o f  Air Carriers W hich 
the Public A gency Has R equested Not 
Be Required To C ollect PFCs: Air Taxi/ 
Commercial Operators (ATCO) filing 
Form 1800-31.

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT. In addition, any 
person may, upon request, inspect the 
application, notice and other documents 
germane to the application in person at 
the Burbank-Glendale-Pasadena Airport 
Authority, Burbank-Glendale-Pasadena 
Airport.

Issued in Los Angeles, California on March 
28,1994.
Robert C. Bloom,
Acting Manager, Airports Division, Western- 
Pacific Region.
(FR Doc. 94-8194 Filed 4 -5 -9 4 ; 8:45 am]
BILLING CODE 4S10-13-M

Federal Railroad Administration

Application for Approval of 
Discontinuance or Modification of a I  (
Railroad Signal System or Relief From 
the Requirements of 49 CFR Part 236

Pursuant to 49 CFR Part 235 and 49 
U.S.C. App. 26, the following railroads 
have petitioned the Federal Railroad ■  f 
Administration (FRA) seeking approval I  I 
for the discontinuance or modification I  ] 
of the signal system or relief from the 
requirements of 49 CFR part 236 as I  l 
detailed below. ■  l
B lock  Signal A pp lication  (B S -A P ) -N o. I  
3 2 8 3

A pplicant: Kansas City Southern ■  i
Railway Company, Mr. M.W. Hahn,
Vice President-Transportation, 4601 
Blanchard Road, Shreveport, Louisiana 
71107.

The Kansas City Southern Railway 
Company seeks approval of tbe 
proposed discontinuance and removal 
of the traffic control system, on the 
single main track, between Zacha 
Junction, milepost 62.6 and proposed 
Union Pacific Railroad Company 
connection, milepost 56.95, near 
Garland, Texas, on the former Atchison, I 
Topeka, and Santa Fe Railway 
Company, Dallas Subdivision; including 
the discontinuance and removal of two 
power-operated switches and associated 
signals at Zacha Junction.

The reason given for the proposed 
changes is to enhance the safety of train 
operations by placing control of all train 
movements under the direction of a 
local person, because the area will 
change to typical yard operations.
B S -A P -N o . 3 2 8 4

A pplicant: Consolidated Rail 
Corporation, Mr. J.F. Noffsinger, Chief 
Engineer—C&S, 2001 Market Street,
P.O. Box 41410, Philadelphia,
Pennsylvania 19101-1410.

The Consolidated Rail Corporation 
seeks approval of the proposed 
modification of the automatic block 
signal system, on Track No. 2, between 
CP95, milepost 95.7 and Marion 
Interlocking, milepost 101.5, near 
Marion, Ohio, on the Indianapolis Line, 
Indianapolis Division; consisting of the 
discontinuance and removal of 
automatic signals 972 and 992, and the 
installation of automatic signal 982.

The reason given for the proposed 
changes is to retire facilities no longer 
required and improve train handling.
B S -A P -N o . 3 2 8 5

A pplicants
Norfolk Southern Corporation, Mr. J.W.

Smith, Chief Engineer—C&S,



Federal Register /  Vol. 59, No. 66 /  Wednesday, April 6, 1994 / Notices 16257

Communication and Signal
Department, 99 Spring Street, SW.,
Atlanta, Georgia 30303.

CSX Transportation, Incorporated, Mr.
W.J. Scheerer, Chief Engineer—Train
Control, 500 Water Street,
Jacksonville, Florida 32202.
Norfolk Southern Corporation (NS) 

and CSX Transportation, Incorporated 
(CSX) Jointly seek approval of the 
proposed modification of the limits to 
D&S Interlocking, milepost 57.4, near 
East Durham, North Carolina, Piedmont 
Division, Goldsboro to Greensboro Line, 
where a single main track of CSX 
crosses at grade two main tracks of the 
NS. The proposal includes the 
discontinuance and removal of signal 
1LA and the relocation of signal 1R.

The reason given for the proposed 
changes is to allow for increased speed 
through the interlocking.
BS-AP-N o. 3 2 8 6

Applicant: Illinois Central Railroad, 
Mr. John T. Sharkey, Engineer—Signals, 
455 N. Cityfront Plaza Drive, Chicago, 
Illinois 60611.

The Illinois Central Railroad seeks 
approval of the proposed modification 
of the Pass Manchac Bridge 
Interlocking, milepost 874.6, near 
Manchac, Louisiana, Southern Region, 
McComb District; consisting of the 
automated lowering of the bridge upon 
the approach detection of a train.

The reason given for the proposed 
changes is an ongoing schedule of 
modernization of facilities to provide a 
higher level of efficiency.
BS-AP-N o. 3 2 8 7

Applicant: Atchison, Topeka and 
Santa Fe Railway Company, Mr. W.S. 
Seery, Director Signal Systems, 
Communications and Signal, 4515 
Kansas Avenue, Kansas City, Kansas 
66106-1199.

The Atchison, Topeka and Santa Fe 
Railway Company seeks approval of the 
proposed discontinuance and removal 
of the traffic control system, on the 
auxiliary main tracks, between milepost
6.0 and milepost 8.0, near Argentine, 
Kansas, Eastern Region, Emporia 
Subdivision; consisting of the 
conversion of all auxiliary main tracks 
to yard tracks, the conversion of the 
existing power-operated switches to 
NA-15 pneumatic switches, and 
removal of all controlled signals.

The reason given for the proposed 
changes is that due to operational 
changes the Auxiliary Main Line will be 
converted to yard tracks.
BS-AP-N o. 3 2 8 8

Applicant: Soo Line Railroad 
Company, Mr. G.M. Short, Director

Signals HH-US, 105 South 5th Street, 
Box 530, Minneapolis, Minnesota 
55440.

The Soo Line Railroad Company seeks 
approval of the proposed 
discontinuance and removal of the 
signal system, on the single main track, 
between Merriam Park, milepost 416.0, 
Minneapolis, Minnesota and E14, 
milepost 435.0, Hopkins, Minnesota, a 
distance of approximately 19 miles, on 
the Heartland Division, Merriam Park 
Subdivision,

The reason given for the proposed 
changes is to reduce maintenance costs 
associated with maintaining the signal 
system, which is no longer needed, due 
to the removal of trackage and current 
train operations.
BS-AP-No. 3289

A pplicant: Southern Pacific Lines,
Mr. J.A. Turner, Engineer—Signals, 
Southern Pacific Building, One Market 
Plaza, San Francisco, California 94105.

The Southern Pacific Lines seeks 
approval of the proposed 
discontinuance and removal of the 
automatic block signal system, on the 
single main track, between Ashland, 
milepost C-429 and Glendale, milepost 
G-510, Oregon, on the Siskiyou District, 
Pacific Region, a distance of 
approximately 81 miles.

The reason given for the proposed 
changes is that the traffic on the route 
is such that the signal system is no 
longer required and the changes will 
reduce costs and improve train 
operations.
BS-AP-No. 3290

A pplicants: National Railroad 
Passenger Corporation, Mr. P.A.
Cannito, Vice President Engineering, 
30th and Market Streets, Philadelphia, 
Pennsylvania 19104.

Consolidated Rail Corporation, Mr.
J.F. Noffsinger, Chief Engineer—C&S, 
2001 Market Street, P.O. Box 41410, 
Philadelphia, Pennsylvania 19101— 
1410.

Southeastern Pennsylvania 
Transportation Authority, Mr. J.W. 
Palmer, Assistant General Manager 
Railroad Division, 1515 Market Street, 
Philadelphia, Pennsylvania 19102.

The National Railroad Passenger 
Corporation (Amtrak), Consolidated Rail 
Corporation (Conrail), and Southeastern 
Pennsylvania Transportation Authority, 
jointly seek approval of the proposed 
discontinuance of Park Interlocking, 
milepost 43.9, Parkesburg,
Pennsylvania, on Amtrak’s Harrisburg 
Line, Philadelphia Division, consisting 
of the following:

1. Conversion of the No. 15 power- 
operated crossover to hand operation

equipped with a center lever electric 
lock;

2. Installation of a new hand-operated 
crossover equipped with a center lever 
electric lock between Track No. 4 and 
the Industrial Track;

3. Conversion of interlocked signals 
10R and 18L to automatic signals 442 
and 439 respectively; and

4. Removal of all other tracks, signals, 
and switches.

The reason given for the proposed 
changes is to enable Conrail to perform 
switching by hand at Parkesburg from 
No. 1 and No. 4 main tracks to the 
industrial track without affecting other 
tracks.
BS-AP-No. 3291

A pplicant: Chicago and North 
Western Transportation Company, Mr.
D.E. Waller, Vice President Engineering 
and Materials, 165 N. Canal Street, 
Chicago, Illinois 60606.

The Chicago and North Western 
Transportation Company seeks approval 
of the proposed modification of the 
automatic block signal system on the 
single main track between Marcy 
Junction, milepost 18.0 and Northlake, 
milepost 28.8, Wisconsin, on the Adams 
Subdivision; consisting of the relocation 
of six and discontinuance and removal 
of two automatic block signals.

The reason given for the proposed 
changes is to maximize efficiency and 
safety of train operations by replacing 
aging pole line with modem solid state 
coded track circuitry.
BS-AP-No. 3292

A pplicants: Springfield Terminal 
Railway Company and Maine Central 
Railroad Company, Mr. S.F. Nevero, 
Vice President Engineering, Iron Horse 
Park, North Billerica, Massachusetts 
19104.

The Springfield Terminal Railway 
Company and Maine Central Railroad 
Company, Jointly seek approval of the 
proposed modification of the traffic 
control system, on the single main track, 
between CPF-113, milepost 113.7 and 
CPF—112, milepost 11Z.81, near 
Waterville, Maine; consisting of the 
following:

1. The discontinuance and removal of 
14 controlled signals;

2. The conversion of power-operated
switches Nos. 41,43, 45, 49, and 51 to 
hand operation; and m

3. The conversion of No. 39 power- 
operated crossover to hand operation, 
equipped with an electric lock.

The reason given for the proposed 
changes is that reconfiguration of the 
existing track and signal facility is 
required for present needs and the 
power switching facility is no longer 
required.
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A pplicant: Burlington Northern 
Railroad Company, Mr. William G. 
Peterson, Director Signal Engineering, 
9401 Indian Creek Parkway, Overland 
Park, Kansas 66210-2007.

The Burlington Northern Railroad 
Company seeks approval of the 
proposed modification of the traffic 
control system, on the single main track, 
between Zulch, Texas, milepost 158.0 
and Newby, Texas, milepost 185.0, 
Southern Corridor, Fort Worth Division, 
Houston Subdivision; consisting of the 
discontinuance and removal of 10 
automatic signals and the installation of 
20 automatic signals.

The reason given for the proposed 
changes is to respace and relocate 
signals at the time of a pole line 
elimination project.
Rules S tand ard s & In stru ction s  
A pp lication  (R S& I-A P) N o. 1 0 9 2

A pplicant: Southern Pacific Lines,
Mr. E.P. Reilly, Vice President and Chief 
Engineer, Southern Pacific Building,
One Market Plaza, San Francisco, 
California 94105.

The Southern Pacific Lines (SP) seeks 
relief from the requirements of the 
Rules, Standard and Instructions, 49 
CFR, Part 236, § 236.307, to the extent 
that the carrier not be required to install 
indication locking for approximately 
224 signal locations on the SP, the 
aspects of which are not controlled by 
line circuits so arranged that a single 
fault will not permit a more favorable 
aspect than intended to be displayed.

The applicant’s justification for relief 
is that the estimated cost of a program 
to achieve compliance is in excess of 
$700,000 and would take several years 
to complete the required work.

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
contain a concise statement of the 
interest of the protestant in the 
proceeding. The original and two copies 
of the protest shall be filed with the 
Associate Administrator for Safety,
FRA, 400 Seventh Street, SW., 
Washington, DC 20590 within 45 
calendar days of the date of issuance of 
this notice. Additionally, oiie copy of 
the protest shall be furnished to the 
applicants the address listed above.

FRA expects to be able to determine 
these matters without oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC, on March 30, 
1994.
Ph il O lekszyk,
Acting Deputy Associate Administrator for 
Safety Compliance and Program 
Implementation.
(FR Doc. 94-8171 Filed 4 -5 -9 4 ; 8:45 amj 
BILUNG CODE 4910-06-P

National Highway Traffic Safety 
Administration

Announcing the Eleventh Meeting of 
the Motor Vehicle Safety Research 
Advisory Committee
AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Meeting announcement.

SUMMARY: This notice announces the 
eleventh meeting of the Motor Vehicle 
Safety Research Advisory Committee 
(MVSRAC). The Committee was 
established in accordance with the 
provisions of the Federal Advisory 
Committee Act to obtain independent 
advice on motor vehicle safety research. 
At this meeting the Committee will 
discuss NHTSA’s Research and 
Development’s FY 94 and FY 95 
research plans, air bag field 
performance, status of the National 
AdvancedDriving Simulator Program, 
technology transfer, and MVSRAC's 
subcommittee activities.
DATE AND TIME: The meeting is 
scheduled to begin at 10:30 aim., on 
Thursday, April 28,1994, and conclude 
at 4 p.m. that afternoon.
ADDRESSES: The meeting will be held in 
Room 3200 of the U.S. Department of 
Transportation Building, which is 
located at 400 Seventh Street, SW., 
Washington, DC.
SUPPLEMENTARY INFORMATION: In May 
1987, the Motor Vehicle Safety Research 
Advisory Committee was established. 
The purpose of the Committee is to 
provide an independent source of ideas 
for motor vehicle safety research. The 
MVSRAC will provide information, 
advice and recommendations to NHTSA 
on matters relating to motor vehicle 
safety research, and provide a forum for 
the development, consideration and 
communication of motor vehicle safety 
research, as set forth in the MVSRAC 
Charter.

The meeting is open to the public, but 
attendance may be limited due to space 
availability. Participation by the public 
will be determined by the Committee 
Chairman.

A public reference file (Number 88- 
01) has been established to contain the 
products of the Committee and will be 
open to the public during the hours of

9:30 a.m. to 4 p.m. at the National 
Highway Traffic Safety Administration’s 
Technical Reference Division in Room 
5l08 at 400 Seventh Street, SW., 
Washington, DC 20590, telephone: (202) 
366-2768.
FOR FURTHER INFORMATION CONTACT: 
Mary Coyle, Office of Research and 
Development, 400 Seventh Street, SW.,; 
Room 6206, Washington, DC 20590, 
telephone: (202) 366-5926.

Issued: April 1 ,1994.
G eorge L . P a rk e r ,
Chairman, Motor Vehicle Safety Research 
Advisory Committee.
[FR Doc. 94-8222 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4910-59-M

DEPARTMENT OF THE TREASURY

Public Information Collection 
Requirements Submitted to OMB for 
Review

March 30 ,1994.
The Department of Treasury has 

submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980, 
Public Law 96—511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2110,1425 New York 
Avenue, NW., Washington, DC 20220.
Internal R evenue Service

OMB Number: 1545-0745.
Regulation ID N umber: LR-27-83 

(Temporary Regulation).
Type o f Review: Extension.
Title: Floor Stocks Credit or Refunds 

and Consumer Credits or Refunds With 
Respect to Certain Tax-Related Articles; 
Excise Tax on Heavy Trucks.

D escription: LR-27-83 requires sellers 
of trucks, trailers and semi-trailers, and 
tractors to maintain records of the gross 
vehicle weights of articles sold to verify 
taxability.

Respondents: Businesses or other for- 
profit.

Estim ated Number o f Recordkeepers: 
4,100.

Estim ated Burden H ours Per 
R ecordkeeper: 2 hours, 4 minutes.

Frequency o f R esponse: Other.
Estim ated Total R ecordkeeping  

Burden: 4,140 hours.
C learance O fficer: Garrick Shear (202) 

622-3869, Internal Revenue Service, 
Room 5571,1111 Constitution Avenue 
NW., Washington, DC 20224.
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OMB Reviewer: Milo Sunderhauf 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland,
Departmental Reports M anagement O fficer. 
[FR Doc. 94-8215 Filed 4-5-Ö 4; 8:45 ami 
BILUNG CODE 4830-01-M

Public Information Collection 
Requirements Submitted to OMB for 
Review - , f "

March 31,1994.
The Department of the Treasury has 

submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980,
Public Law 96—511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2 i l 0 ,1425 New York 
Avenue, NW., Washington, DC 20220.
Internal Revenue Service

OMB Number: 1545-1241.
Regulation ID Number: PS-092-90 

Final.
Type o f Review: Extension.
Title: Special Valuation Rules.
Description: Section 2701 of the 

Internal Revenue Code allows various 
elections by family members who make 
gifts of common stock or partnership 
interests and retain senior interests. The 
elections affect the value of the gifted 
interests and the retained interests.

R espondents: Individuals or 
households.

Estim ated N um ber o f Respondents:
1 ,200 .

Estim ated Burden Hours Per 
Respondent: 25 minutes.

Frequency o f R esponse: Other (one
time election).

Estim ated Total Reporting Burden: 
496 hours.

C learance O fficer: Garrick Shear (202) 
622-3869, Internal Revenue Service, 
Room 5571,1111 Constitution Avenue, 
NW., Washington, DC 20224.

OMB Review er: Milo Sunderhauf 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland,
D epartm ental R eports M anagement O fficer. 
(FR Doc. 94-8218  Filed 4 -5 -9 4 ; 8:45 am]
BILLING CODE 4830-01-M

Internal Revenue Service

Nonconventional Source Fuel Credit; 
Publication of Inflation Adjustment 
Factor, Nonconventional Source Fuel 
Credit, and Reference Price for 
Calendar Year 1993

AGENCY: Internal Revenue Service (IRS), 
Treasury
ACTION: Publication of Inflation 
adjustment factor, nonconventional 
source fuel credit, and reference price 
for calendar year 1993 as required by 
section 29 of the Internal Revenue Code 
(26 U.S.C. 29).

SUMMARY: The inflation adjustment 
factor, nonconventional source fuel 
credit, and reference price are used in

determining the availability of the tax 
credit for production of fuel from 
nonconventional sources under section 
29 of the Internal Revenue Code.
OATES: The 1993 inflation adjustment 
factor, nonconventional source fuel 
credit, and reference1 price apply to 
qualified fuels sold during calendar year 
1993.
INFLATION FACTOR: The inflation  
adjustment factor for calendar year 1993 
is 1.8918.
CREDIT: The nonconventional source 
fuel credit for calendar year 1993 is 
$5.68 per barrel-of-oil equivalent of 
qualified fuels.
PRICE: The reference price for calendar 
year 1993 is $14.24.

Because the above reference price 
does not exceed $23.50 multiplied by 
the inflation adjustment factor, the 
phaseout of credit provided for in 
section 29(b)(1) of the Internal Revenue 
Code does not occur for any qualified 
fuel based on the above reference price. 
FOR FURTHER INFORMATION CONTACT: For 
the inflation factor and credit—Thomas 
Thompson, CP:R, Internal Revenue 
Service, 1111 Constitution Ave., NW., 
Washington, DC 20224, Telephone 
Number (202) 874-0585 (not a toll-free 
number).

For the referen ce price—David 
McMunn, CC:DOM:P&SI:6, Internal 
Revenue Service', 1111 Constitution 
Ave., NW., Washington, DC 20224, 
Telephone Number (202) 622-3110 (not 
a toll-free number).
Stuart L. Brown,
A ssociate C h ief Counsel (Domestic).
(FR Doc. 94-8160  Filed 3 -31-94 ; 4:23 pm]
BILUNG CODE 4830-01-U
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Sunshine Act Meetings Federal Register 

Vol. 59, No. 66 

Wednesday, April 6, 1994

This section  of the FED ERA L REG ISTER  
contains notices of m eetings published under 
the “G overnm ent in the Sunshine Act” (Pub. 
L  9 4 -4 0 9 )  5  U .S .C . 5 5 2 b (e )(3 ).

INTER-AMERICAN FOUNDATION BOARD 
MEETING
TIME AND DATE: April 19, 1994, 2:00 
p.m., 4:00 p.m.
PLACE: 901 N. Stuart Street, Tenth Floor, 
Arlington, Virginia 22203.
STATUS: Open except for the portions 
specified as closed session as provided 
in 22 CFR Part 1004.4(b).
MATTERS TO BE CONSIDERED:

1. Approval of the Minutes of the January 
11 ,1994 , Meeting of the Board of Directors.

2. Chairman’s Report.
3. President’s Report.
4. Designation of Interim President.
5. Audit Committee Report.

6. Board Meeting Schedule.
7. Procedure to Deal with Complex Issues.

CONTACT PERSON FOR MORE INFORMATION: 
Adolfo A. Franco, Secretary to the Board 
of Directors, (703) 841-3894.

Dated: April 4 ,1994 .
Adolfo A. Franco,
Sunshine Act Officer.
(FR Doc. 94-8398 Filed 4 -4 -9 4 ; 3:28 pm]
BILLING CODE 7025-01-M

DEPARTMENT OF JUSTICE 
UNITED STATES PAROLE COMMISSION 
Public Announcement 
Pursuant To The Government In the 
Sunshine Act
(Public Law 94-409) (5 U.S.C. Section "  
552b]
TIME AND DATE: 10:00 a.m., Friday, April
8,1994.

PLACE: 5550 Friendship Boulevard, 
Chevy Chase, Maryland, 20815.
STATUS: Open.
MATTERS TO BE CONSIDERED: The 
following matter has been placed on the 
agenda for the open Parole Commission 
meeting.

Proposal to close one of the Commission’s 
regional offices.

AGENCY CONTACT: Tom Kowalski, Case 
Operations, United States Parole 
Commission, (301) 492-5962.

Dated: March 30,1994.
Rockne Chickinell,
Deputy G eneral Counsel, U.S. P arole 
Com m ission.
(FR Doc. 94-8386 Filed 4 -4 -9 4 ; 2:49 pmj
BILLING CODE 4410-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 86, 88, and 600
[AMS-F RL-4831-6]
RIN 2060-A C64

Control of Air Pollution From New 
Motor Vehicles and New Motor Vehicle 
Engines; Refueling Emission 
Regulations for Light-Duty Vehicles 
and Light-Duty Trucks 
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document contains 
EPA’s final rule implementing the 
control of vehicle refueling emissions 
through the use of vehicle-based 
systems. It applies to light-duty vehicles 
and light-duty trucks. The rule applies 
to all fuels used by a vehicle, and 
includes special provisions for vehicles/ 
fuels judged to be inherently low in 
refueling emissions. For light-duty 
vehicles, the requirements begin in the 
1998 model year, and phase in oyer 
three model years. In the 1998 model 
year, 40 percent of each manufacturer’s 
light-duty vehicles must meet the- 
requirements. This increases to 80 
percent in the 1999 model year and rises 
to 100 percent in model years 2000 and 
later. A special provision for phase-in is 
also included for small volume 
manufacturers of light-duty vehicles.

This requirement aska applies to light- 
duty trucks. For light-duty trucks with 
a gross vehicle weight rating of O-6Q0G 
lbs, the requirement begins in model 
year 200-1 and pbases-irr over three- 
model years at the same rate as applied 
to light-duty vehicles. For light-duty 
trucks with a gross vehicle weight rating 
of 6001—8500 lbs, the requirement 
commences in model year 2004 and 
phases-m over three model years at the 
same rate as  light-duty vehicles. The 
rule does not apply to heavy-duty 
vehicles.

This rule also establishes certification 
requirements covering test procedures 
for integrated and non-integrated , 
control system designs, a refueling 
emission standard of 0.20 g/gallon and 
other related certification requirements 
and provisions. Finally, the rule 
contains enforcement provisions related 
to liability, Selective Enforcement 
Auditing and nonconformance 
penalties.
EFFECTIVE DATES: This final rule is 
effective on May 6,1994.

The new information collection 
requirements contained in 40 CFR parts 
86 and 88 applying to 1998 and later 
model year vehicles have nbt been

approved by the Office of Management 
and Budget (0MB) and are not effective 
until OMB has approved them. EPA will 
publish a technical amendment in the 
Federal Register once the information 
collection requirements are approved. 
ADDRESSES: Materials relevant to this 
final rule are contained in Public Docket 
No. A-8 7—11, located in the Air and 
Radiation Docket and Information 
Center of the U.S. Environmental 
Protection Agency, 401 M Street SW.„ 
Washington, DC, 20460 and is available 
for public review in room M—1500. 
Relevant materials may also be found in  
Public Docket No. A -84-07, established 
in support of EPA’s assessment of air 
pollution regulatory strategies for the 
gasoline marketing industry. The- 
dockets may be inspected from 8 a.m. to 
4 p.m. Monday through Friday, except 
for government holidays. Under 40 CFR 
part 2, a reasonable fee maybe charged 
by EPA for copying docket materials.
FOR FURTHER INFORMATION CONTACT. 
James G. Bryson, U.S. EPA fRDSD-12), 
Special Regulatory Projects Branch,
2565 Plymouth Road, Ann Arbor, MI 
48105, Telephone: (313) 741-7828.
SUPPLEMENTARY INFORMATION:
Table of Contents
I. Background
II. Description of the Rule

A. Applicability
1. Application of the Re fueling  ̂Emission 

Standard to LDVs
2. Extension o f the ORVR Requirement to 

LDTs
3. Heavy Duty Vehicles
4 . Applicability to California Vehicles
5. Fuels Covered
B. Implementation
1. Leadtime, Effective Model Year and 

Phase-in Requirements
2. Sm all Volume Manufacturers
3. Inclusion of Inherently Low Refueling 

Emission Vehicles
C  Refueling Emission Test Procedures and 

Standard
1. Refueling Ehiissions Test
2 . integrated System Preconditioning
3. Non-integrated System Preconditioning
4. Seal Test
5. Cap Removal Emissions
6. Spitback Test
7. Nozzle Geometry Standards
8. Level of the Standard
D. Safety of ORVR Systems
1. Background
2. Test Procedure/Safety
3. DOT Consultation
4. EPA Assessment
5. Safety Reviews
6. Alternative Control Technologies
E. Certification Provisions
1. General
2. Fees
3. Fuel Economy
F. Onboard Diagnostics Requirements
G. Enforcement and In-Use Performance 
1. Liability Periods

2. Selective Enforcement Audit Testing
3. Nonconformance Penalties (NCPs)
4. In-Use Performance

III. Public Participation
IV. Regulatory Impact Analysis

A. Environmental Impact
B. Costs of Control
C. Cost Effectiveness
D. Other Benefits
E. Benefit-Cost Ratio

V. Consultation with DOT 
VL Judicial Review
YU. Statutory Authority
VIII. Executive Order 12866
IX. Compliance With the Regulatory

Flexibility Act
X. Information Collection Requirements 
List of Key Acronyms
AA Attainment Area 
AAMA American Automobile 

Manufacturers Association 
AIAM Association of International 

Automobile Manufacturers 
CAA Clean Air Act 
CAAA CAA Amendments 
DoT Department of Transportation 
FMVSS Federal Motor Vehicle Safety 

Standards
GVWR Gross Vehicle Weight Rating 
HDV Heavy-Duty Vehicle 
LDV Light-Duty Vehicle 
LDT Light-Duty Truck 
LLDT Light LDT 
HLDT Heavy LDT 
NAA Non-Attainment Area 
NCP Nonconformance Penalty 
NHTSA National Highway Traffic Safety 

Administration 
NPV Net Present Value 
ORVR Onboard Refueling Vapor Recovery 
M A Regulatory Impact Analysis 
RPE Retail Price Equivalent 
RVP Reid Vapor Pressure 
VOC Volatile Organic Compounds

I. Background
On August 19,1987, EPA published 

in the Federal Register a Notice of 
Proposed Rulemaking (NPRM) for the 
control of vehicle refueling emissions 
(52 FR 31162). The proposal described 
the need for these controls as well as the 
conclusions of an EPA study of gasoline 
marketing emissions comparing the 
relative merits of the two available 
control technologies: Systems 
incorporated into the gasoline 
dispensing pump system design (known 
as Stage II vapor recovery) and systems 
incorporated into the design of the 
vehicle (known as onboard refueling 
vapor recovery (ORVR)) (see Public 
Docket A-84-07). Based on this study, 
along with EPA’s analysis and response 
to public comments published in 
documents separate from the NPRM 
(Evaluation of Air Pollution Regulatory 
Strategies for Gasoline Marketing 
Industry—Response to Public 
Comments (II-A-20), Draft Regulatory 
Impact Analysis: Proposed Refueling 
Emission Regulations for Gasoline- 
Fueled Motor Vehicles, Vols. I and II)
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(II—A—1 8 ,1 9 ), and technical support 
documents related to ORVR test 
procedure (II—A -08) and ORVR vehicle 
safety (II—A—17), EPA proposed to 
require refueling emission control 
through ORVR systems. The above 
mentioned studies are available in 
public docket A—8 7 -1 1 . All future 
references of this nature can be found at 
the cited location in public docket A -  
87-11 unless otherwise indicated.

Subsequent to the publication of the 
NPRM, EPA held a public hearing in 
October 1987, followed by an extensive 
public comment period w hich closed in 
February 1988. Comments were 
analyzed by EPA and key issues were5 
assessed. As a result, EPA determined 
that the final rulemaking should be 
delayed pending the resolution of safety 
concerns expressed by both the National 
Highway Traffic Safety Administration 
(NHTSA) (part of the Department of 
Transportation (DoT)) and a number of 
the commenters. The final rule was 
further delayed when it became evident 
that Congress would address issues 
concerning refueling controls in the 
1990 Clean Air Act Amendments 
(CAAA).

The 1990 Amendments revised 
section 202(a)(6) of the CAA to read as 
follows:

Within 1 year after the date of the 
enactment of the Clean Air Act Amendments 
of 1990, the Administrator shall, after 
consultation with the Secretary of 
Transportation regarding the safety of 
vehicle-based (‘onboard’) systems for the 
control of vehicle refueling emissions, 
promulgate standards under this section 
requiring that new light-duty vehicles 
manufactured beginning in the fourth model 
year after the model year in which the 
standards are promulgated and thereafter 
shall be equipped with such systems.

Subsequent to the enactment of the 
CAAA, EPA continued its consultation 
with DOT/NHTSA related to the 
potential safety concerns regarding the 
implementation of vehicle-based 
refueling emission controls. In July 
1991, NHTSA completed an updated 
safety study entitled “An Assessm ent of 
the Safety on Onboard Refueling Vapor 
Recovery Systems”. On September s , 
1991, EPA published an additional 
Federal Register notice (56 FR 43682) 
releasing the NHTSA report for public 
review and seeking further com ment on 
key issues involved with ORVR 
controls, most notably on circum stances 
that had changed since the publication 
of the NPRM. The notice also described 
and sought comment on a document 
entitled “Summary of Changed 
Circumstances”, w hich discussed 
statutory changes, technology 
development, and potential

m odifications to the refueling test 
procedure.

EPA held a public hearing on 
September 26 and 2 7 ,1 9 9 1 , and public 
comments were received for 30 days 
thereafter. After reviewing these 
comments, EPA continued its 
consultation with NHTSA. Based on the 
outcome of the consultation, EPA 
determined that ORVR controls should 
not be required at that time. The Agency 
took this step because it concluded, 
after consultation w ith NHTSA and after 
considering the conclusions of NHTSA’s 
safety study, that ORVR controls p o sed . 
“unreasonable” safety risks relative to 
Stage II systems. A Federal Register 
notice detailing the decision and the 
supporting rationale was published on 
April 1 5 ,1 9 9 2  (57 FR 13220).

EPA’s action was challenged by 
representatives of the petroleum 
refining, gasoline marketing, 
environm ental and consum er auto 
safety com munities. They argued that 
section 202(a)(6) of the CAA created a 
non-discretionary duty to promulgate 
ORVR standards for LDVs. The court 
agreed, holding that EPA had no choice 
but to promulgate such standards, and 
that the entire safety analysis in the 
April 1 5 ,1 9 9 2  notice was flawed 
because of the com parison with Stage II 
technology, a com parison not allowed 
by the text of the statute. NRDC v. EPA, 
983 F. 2d 259, 261, 2 6 9 -71  (D.C. Cir. 
1993). The court stated further, in dicta, 
th at the record did not establish that all 
ORVR systems present inherent and 
unreasonable safety risks. Id. at 261,
270. The court set aside the April 15, 
1992 Agency action, and ordered EPA to 
promulgate regulations requiring 
vehicle-based refueling controls on 
LDVs in accordance with the CAA.

The petitioners further moved the 
court for an order requiring EPA to issue 
ORVR requirements by a particular date. 
Before the court ruled, EPA and the 
petitioners entered into a settlem ent 
agreement whereby the Agency agreed 
to promulgate such rules by January 22, 
1994 (58 FR 33813, June 21, 1993).

Subsequent to the court’s decision, 
EPA published two Federal Register 
notices (May 2 7 ,1 9 9 3 , 58 FR 30731 and 
June 1 7 ,1 9 9 3 , 58 FR 33418) seeking 
public comment on th e  key issues that 
had changed since the last public 
com ment period. EPA also held a public 
hearing on these issues on July 2 2 ,1 9 9 3 , 
and solicited com ments for 30 days 
thereafter. EPA has analyzed these 
additional com ments, and has revised 
its proposed regulations accordingly. To 
support this rule, two key documents, a 
Final Regulatory Impact Analysis and a 
Summary and Analysis of Comments

have been com pleted and are available 
for review in the public docket.

The remainder of the document is 
divided into sections. Section II 
describes the various aspects of the rule 
as listed in the Table of Contents above, 
and provides rationale for the 
approaches being implemented. Section 
III describes the long and extended 
public participation in the rulemaking 
process and previous study. Section IV 
summarizes the Regulatory Impact 
Analysis. Finally, sections V through X  
describe various aspects of the rule with 
regard to com pliance with various 
administrative requirements such as the 
Regulatory Flexibility  Act and the 
Paperwork Reduction Act

II. Description of the Rule
A . A p  pli cabili ty

1. Application o f the Refueling Emission 
Standard to LDVs

Section 202(a)(6) of the Act mandates 
that EPA promulgate requirements for 
new light-duty vehicles (LDVs) to be 
equipped with ORVR systems. In the 
August 1987 NPRM, EPA proposed that 
ORVR requirements apply to LDVs and, 
in this rule, is finalizing that LDV 
portion of the original NPRM, consistent 
with the statutory requirements. The 
model year, phase-in, certification and 
other requirements for LDVs are 
discussed in sections B through F, 
below.

2. Extension of the ORVR Requirement 
to LDTs

Under the authority provided in 
Section 202(a)(1) of the Clean Air Act 
(CAA), EPA is applying the ORVR 
requirement to light-duty trucks (LDTs). 
EPA is finalizing portions of that 
proposal in today’s rules. Each 
manufacturer’s LDTs w ill have to meet 
the refueling em ission requirements 
under the phase-in schedule and 
com pliance program for trucks 
described in the Implementation section 
below.

In reaching this decision, EPA has 
conducted a detailed analysis of the 
need for and desirability of extending 
the requirement beyond the LDV class. 
The analysis is detailed in the 
supporting Regulatory Impact Analysis 
(RIA) available in the public docket. The 
key points are summarized below.

First, the rule affects pollutants w hich 
“cause or contribute to air pollution 
w hich may reasonably be anticipated to 
endanger public health or w elfare” 
(Section 202(a)(1)). Hydrocarbons, as 
ozone precursors, have long been an 
essential object o f em ission control 
strategies (both vehicles and non
vehicles). Am bient ozone is an irritant
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that adversely affects pulmonary 
membranes, lung tissues, and lung 
functions, and is also associated with 
adverse ecological effects. Refueling 
emissions also contain benzene, a Group 
A human carcinogen. The gasoline 
vapors themselves also adversely a Sect 
public health and welfare.

Second, and perhaps most 
compelling, is die large amount of 
refueling emissions which arise from 
these LDTs. In 1990, trucks represented 
about 33 percent of the gasoline used by 
highway motor vehicles. Using 
American Automobile Manufacturers 
Association (AAMAJ figures, retail truck 
sales have increased at a compound 
annual rate of 4-5 percent over the past 
ten years, and this growth is projected 
to continue well into the next century. 
This increase in sales and market 
fraction has led to an increase in the 
gasoline used by trucks. The fraction, of 
gasoline used by LDTs is projected to 
increase to 37 percent by 2000 and 
continue at that level or higher in the 
future, .Thus* the percentage of die 
refueling emissions inventory 
attributable to LDTs is large and is 
expected to increase in the future.

Another way to look at the magnitude 
of the emissions from LDTs is the 
equivalent gram per mile (g/mif 
emission rate attributable to their 
uncontrolled refueling emissions. As 
shown in the RIA, taking into account 
Phase IIRVP control and die RVP effects 
of reformulated gasoline, the nationwide 
uncontrolled refueling emission rate 
during the ozone season for LDTs is 
about 0.22. g/mi. These are large 
emission rates in contrast to those 
controlled by other strategies being 
implemented under the 1990 CAAA and 
being considered by the states in their 
State Implementation Plans. A good 
example is the Clean-Fuel Fleet 
requirements under section Z46ofthe 
CAA and the Low Emission Vehicle 
program being implemented in 
California end perhaps in other states.
In these cases the equivalent emission 
reductions are in the range of 0.12 to
0.18 g/mile.

Third, EPA believes that ORVR 
controls are technologically feasible for 
LDTs. Reports and other materials 
submitted to the docket over the past 
several years as well as comments by 
the regulated industry indicate that 
prototype ORVR systems have been 
installed on a number of passenger cars 
and light trucks (TV-A-06, IV-D-682, 
680, 682, 685, 688, 864, 701, 712, 718, 
719, 72tJ, 721, IV-E-5CI, 73$, As is now 
the case with evaporative control 
systems, we anticipate that the control 
technology used for LDT ORVR systems 
will be very similar to that applied to 
LDVs. Although there are some 
differences between LDV and LDT fuel 
systems £e.g., tank size in some larger 
LDTs), the general fuel system concepts, 
designs, and configurations are very 
similar. In addition, vehicles in both 
classes must meet the recently 
promulgated enhanced evaporative 
emission control requirements 
beginning in the 1996 model year. As 
with LDVs, EPA anticipates that the 
same evaporative emission control 
technology can be applied to control 
refueling emissions in LDTs. To ensure 
that the enhanced evaporative control 
system canister and purge system can be 
applied to ORVR controls, EPA is 
applying die same'refueling emission 
test procedure approach to LDTs as is 
being applied to LBVs. The only 
significant design difference will be the 
need for some form of a fillneck seal. 
However, with the anticipated liquid 
seal approach this requires at most a 
minor fillneck modification and does 
not involve new hardware.

While there are vehicle-to-vehicle 
differences in fuel system designs, these 
affect both the evaporative and refueling 
emission rates for a given vehicle/fuel 
system design. To EPA*s knowledge 
there is nothing unique about the design 
or function of LDTF fuel systems relative 
to LDVs which would su rest that the 
test procedure approach being applied 
to LDVs would not be equally effective 
for LDTs in accomplishing the goal of 
allowing the. widespread use of 
integrated enhanced evaporative/

refueling emission control systems. 
Although uncertainty has been 
expressed* no commenter provided data 
or even a substantiated argument to 
support the view that the test procedure 
modifications would not be equally 
effective in facilitating LETT use of 
integrated enhanced evaporative/ 
refueling control systems. In fact, testing 
conducted by the Coordinating Research 
Council (CRC-APRAC Project VE-6j 
(IV-4>-565} and EPA (B-A-06) indicate 
no significant difference between LDV 
and LDT uncontrolled refueling 
emission rates. As is the case for LDVs, 
the refueling test procedure approach 
described above should allow die 
widespread use of integrated refueling/ 
evaporative control systems for LDTs. 
Thus* since there is no problem with 
applying enhanced evaporative control 
systems to LDTs, there should be no 
problem with integrated evaporative/ 
refueling control systems.

The benefits of applying the ORVR 
requirements to LDTs exceed the: costs 
of the requirement. Since EPA believes, 
and the manufacturers’ comments 
indicate, that most vehicles will use an 
integrated evaporatrve/refufilmg control 
system, the incremental costs of LDT 
ORVR controls are relatively small. As 
detailed in the HI A, EPA’s cost is 
comprised of added hardware (mostly 
an improved vent/roUover valve and 
larger diameter vapor final and short 
term development costs (for emissions 
and safety certification* facility 
modification hardware/tooling 
modifications, and systems engineering) 
minus die fuel recovery credit. The size 
of the fuel recovery credit depends on 
the amount of vapor captured. This in 
turn depends on the fuel used, the 
emissions rate (g/gal), and the presence 
or absence of Stage II vapor recovery. 
Taking, all of these factors into account, 
and assuming Stage II controls in most 
of the ozone NAAs, die cost estimate for 
LDTs/HDVs are shewn below in Table 
1.

Table 1..—Estimated per-Vehicle Costs of QRVR Systems in LDTs

V ehicle group Hardware 
1 (S/vehicle)

D evelop  
1 ($/vehide)

O perating co st  
(NPV)

i S h o rtterm  
n et c o s t

Long; term  
net co st

L D T ............................................. . , 1 $4.79 $ 2 .6 5 -$ 3 .7 0 $3.74 | . $ 1 .0 9

For vehicles operating in 
nonattafnment areas (NAAs), the 
recovery credits are smaller and the 
short and long term net costs increase 
by about $3 per vehicle over those in the 
table above.

As was discussed above, LDTs 
represent over 33 percent of the nation’s 
gasoline consumption. With the test 
procedure and control system approach 
mentioned above, EPA expects that the 
in-use control efficiency of LDT ORVR

systems will exceed 95 percent. 
Incremental to Stage FI controls, LDT 
ORVR controls would provide a 
nationwide average annual emission 
reduction of 115,000 tons between 1998 
and 2020. Reductions in NAAs with
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Stage II controls are large as welL With 
iio Stage II phase-out, the average 
annual emission reduction in the NAAs 
is 31,000 tons. If  Stage II is phased out 
when ORVR is in widespread use 
(2010), the average annual emission 
reduction in the NAAs attributable to 
LDT controls increases to 68,000 tons. 
These incremental reductions in NAAs 
are large relative to the other control 
options available,

As is discussed below, reductions in 
refueling emissions have value in all 
areas of the country, However, the main 
focus of the ORVR requirement is to 
provide ozone NAAs additional 
reductions to assist them in complying 
or maintaining compliance with the 
ozone standard. Thus, the important 
areas to consider are those which are 
not now in compliance with the ozone 
standard. At present there are 54 
marginal or worse ozone NA areas, 
which represent about 54.9 percent of 
the nationwide highway gasoline 
consumption. Of these 54 areas, about 

¡43 now have, or are expected to have. 
Stage II vapor recovery systems in place. 
Since ORVR controls are required on all 
LDVs, and Stage II vapor recovery is (or 
will be) in place in most moderate or 
[worse ozone NAAs, the key comparison 
i to be made is (1) retaining Stage II 
controls in the moderate or. worse ozone 
NAAs solely for the purpose of 

: controlling LDT/HDV refueling 
i emissions, versus (2) requiring ORVR 
controls for LDTs and possibly HDVs, 
assuming the Stage II control that is or 
will be in place. This comparison 
provides a worst case perspective on the 
LDT/HDV cost effectiveness, since 
benefits outside NAAs are ignored and 
planned Stage II is assumed to continue 
after the ORVR requirement is 
promulgated.

As is described in the RIA, EPA has 
conducted the analysis for both the 
Stage II retention and ORVR options.
The cost effectiveness of retaining Stage 
II solely for the purpose of controlling 
LDT/HDV refueling emissions is about 
$3400 per ton. The cost effectiveness of 
the LDT ORVR controls incremental to 
the Stage II now in place is about $200 
per ton if Stage II is phased out when 
ORVR control is in widespread use 
(2010) and only about $700 per ton if 
Stage II is never phased out. Under 
either scenario the cost effectiveness of 
the ORVR option is attractive. Thus, 
even with the Stage II controls, it is 
more cost effective to require ORVR 
controls on LDTs than to retain Stage II 
solely for controlling LDT/HDV 
refueling emissions.

In addition to the VOC emission 
reduction benefits cited above, LDT 
ORVR controls have other benefits.

These benefits have not been considered 
in the calculations above, but would 
further enhance the attractiveness of 
LDT ORVR. LDT ORVR controls would 
result in an average annual fuel savings 
equivalent to about 31 million gallons of 
gasoline per year between the period 
1998 and 2020 assuming no Stage II 
phase-out, and about 43 million gallons 
per year if Stage II is phased out. In 
addition, there will be health benefits as 
a result of reductions in air toxic 
emissions. Best estimates are the 
avoidance of 2-3 cancer incidences per 
year as a result of lower refueling 
benzene emissions. Additional cancer 
avoidances are possible depending on 
the assumption regarding the . 
toxicological impact of the remainder of 
the constituents of the gasoline vapor, 
Reductions in potential non-cancer 
health effects and welfare benefits such 
as reduced crop and material damage 
due to ozone would occur as well.

In summary, EPA has decided to 
implement ORVR controls for LDTs for 
several reasons: Their contribution to 
the VOC inventory is significant and 
there is a need for additional VOC 
reductions to address air quality 
concerns, the control is technologically 
feasible and inexpensive, there are 
additional valuable benefits, and, as 
discussed in the RIA, the cost 
effectiveness is very attractive, 
especially when compared to other 
programs being implemented and under 
consideration. The analysis shows that 
the cost effectiveness of implementing 
ORVR controls for LDTs is superior to 
retaining Stage II controls for the same 
purpose. The overall benefit to cost ratio 
for LDT ORVR is about 1.5. If the 
application of ORVR controls to LDVs 
and LDTs allows phaseout of Stage II 
controls in the future, the cost savings 
attributable to Stage II operations/ 
maintenance which would no longer * 
occur would make the average annual 
costs of ORVR controls negative (an 
average annual savings of over $40 
million). Based on the cost effectiveness 
analysis and benefit-cost ratio, one 
could also justify implementing LDT 
ORVR controls incremental to Stage II 
controls. However, the long-term 
retention of Stage II would seem 
problematic since it would be needed 
only for heavy-duty vehicles.
3. Heavy Duty Vehicles

In the NPRM, EPA proposed to 
require ORVR controls for all HDVs. 
However, as discussed below, this 
requirement is not being finalized in 
this rulemaking.

Information available to EPA 
indicates that an HDV ORVR system 
would be conceptually s im ila r to those

applied LDVs and LDTs and the initial 
costs should be relatively small. 
However, motor vehicle manufacturers 
have argued that the design and 
production of ORVR systems for HDVs 
would be considerably more difficult 
than for LDVs and LD'Çs. Commentera 
have maintained that the technological 
step from light-duty technology is 
greatest with regard to HDVs which 
have the largest fuel tanks and different 
fuel/vapor system component designs 
and configurations than many smaller 
LDTs. Comments regarding incomplete 
HDVs expressed concern that secondary 
manufacturers would improperly 
modify or incorrectly complete the 
vehicle fuel system (which is usually 
not fully installed for incomplete HDVs) 
and perhaps affect the proper function 
of the manufacturer-provided ORVR 
system. Concern was also expressed that 
secondary manufacturers might not 
have the expertise to correctly install 
the ORVR systems in all cases. In each 
case the primary manufacturer may 
have legal liability for potential 
problems. It is also worth noting that 
many HDVs are also produced by the 
primary manufacturer as an incomplete 
HDVs, perhaps compounding the 
concern.

EPA recognizes the manufacturers* 
strong concerns about ORVR 
implementation issues that are unique 
to HDVs, and agrees that in many cases 
the application of ORVR controls to 
HDVs would be more difficult than for 
LDTs. Oftentimes the fuel and vapor 
control systems are differently 
configured than those on LDTs and the 
fuel tanks are larger and of different 
design. The large number of commercial 
applications for HDVs leads to a larger 
number of unique body/chassis designs 
(e.g., 12 passenger vans, crew cabs, long 
bed pick-ups, dual wheel axle trucks) 
and thus a larger number of different 
fuel system configurations. Another 
significant different» is that the engine 
in the HDV would be certified separate 
from the ORVR system and thus there 
are additional challenges in matching 
the canister purge provided by the 
engine with the needs of each ORVR 
system. The manufacturera’ comments 
discussed above lay out the special 
concerns for incomplete HDVs, 
including potential legal liabilities for 
the primary manufacturer. Finally, it 
should be noted that unlike LDVs and 
LDTs EPA is not aware of any prototype 
ORVR-equipped HDVs.

Given these concerns, the effort 
needed to implement LDV and LDT 
ORVR systems, the relatively small 
number of gasoline-fueled HDVs, and 
the fact that the application of ORVR 
standards to HDVs is discretionary, EPA
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is not finalizing the portion of the 
NPRM which applies to HDVs.

Even without im plem enting HDV 
ORVR requirem ents at this time, the 
ORVR program still provides significant 
benefits. W hen viewed as a percentage 
o f sales, ORVR stijl applies to 91 
percent of all gasoline1 fueled trucks and 
97 percent of all gasoline-fueled 
vehicles. Sim ilarly, control is still 
achieved over 86 percent of all gasoline- 
fueled truck refueling em issions and 94 
percent of all gasoline vehicle refueling 
emissions. Thus, EPA ’s final decision 
that ORVR requirem ents are not 
required for these vehicles does not 
significantly reduce the effectiveness of 
the ORVR program.

4. A pplicability to California V ehicles
As discussed further in  the summary 

and analysis o f com m ents, today’s final 
rule implements a federal standard 
applicable to all vehicles sold in the 
United States, Based on the language in 
section 202(a)(6) of the A ct, EPA 
considers refueling em issions control to 
be an evaporative standard. Although 
California has motor vehicle standards 
in place for m odel year 1998 and 
beyond, including evaporative em ission 
standards, to date EPA has issued no 
section 209(b) waivers w hich consider a 
federal ORVR refueling program when 
evaluating the protectiveness, in  the 
aggregate, of those standards. However, 
EPA interprets section 209(b)(3) to 
provide that once a section 209(b) 
waiver is granted, com pliance with the 
state program is deemed com pliance 
w ith the federal program standards. (See 
42 FR 3193, January 1 7 ,1 9 7 7 ). To the 
extent that a new federal standard is 
established subsequent to a waiver, such 
standard w ill be considered in a waiver 
reconsideration or future waiver request 
consideration. EPA is making no finding 
at this time how stringency, in  the 
ORVR context, may be considered in a 
waiver proceeding, should one occur. (It 
should be noted that EPA in this notice 
is restating its consistent interpretation 
for the convenience o f rulemaking 
participants, and does not intend to 
reopen for reconsideration the issue of 
the effect of existing section 209(b) 
waivers on post-waiver regulations.)

The California Air Resources Board 
(CARB) staff has held  one workshop to 
discuss the proper application o f 
refueling control (November 2 ,1 9 9 3 ). 
CARB is considering three courses of 
action: adopting the federal ORVR rule, 
adopting a California-specific ORVR 
rule, test, or standard, or maintaining 
that California’s current motor vehicle 
program, taken in  the aggregate, is at 
least as stringent as the federal program 
notwithstanding the lack of ORVR

controls. If California submits a waiver 
request for its evaporative em ission 
control program applicable to model 
year 1998 or thereafter, w hich does not 
include federal ORVR requirements, 
EPA w ill decide at that tim e whether 
California's motor vehicle program is at 
least as protective as the federal 
program.

5. Fuels Covered
In the Septem ber 1991 and May 1993 

notices, EPA specifically solicited 
com ments on applying the ORVR 
requirem ents to highway motor vehicles 
powered by fuels other than gasoline. 
Consistent with EPA policy on fuel 
neutrality and establishing a consistent 
set o f requirements for all fuels, today’s 
rule requires that LDVs and LDTs 
operating on any fuels be capable of 
meeting the refueling em ission standard 
described below. It applies to vehicles 
certified under both 40 CFR part 86 and 
40 CFR part 88. Although many 
com menters stated that the refueling 
standard should not apply to vehicles 
operating on diesel fuels, the section 
202(a)(6) requirem ent by its terms 
applies to all LDVs regardless of the 
type of fuel used. (In contrast, section 
202 (k) requires evaporative emission 
controls only for “gasoline-fueled motor 
vehicles”.) However, EPA has attempted 
to tailor the refueling em ission 
certification requirem ents to the fuel 
used.

Manufacturers of vehicles capable of 
operating on gasoline, alcohol, or 
gasoline/alcohol blends must show that 
these vehicles com ply w hen refueled 
w ith such fuels through testing as 
described later in  th is preamble. This 
requirem ent applies to dedicated neat 
alcohol fuel vehicles and vehicles using 
alcohol blends. Bi-fuel or dual-fuel 
vehicles must meet the requirements on 
both fuels. Flexible-fueled vehicles must 
meet the requirem ents on all fuel 
com binations. A t the present tim e the 
only alcohol fuel affected is methanol.

However, a waiver of em ission testing 
requirem ents is available for those 
vehicles/fuels w hich are considered to 
be inherently low in refueling 
em issions. EPA believes that a general 
engineering evaluation approach is 
acceptable for diesel vehicles and diesel 
fuels for several reasons. Diesel fuel 
today has a Reid Vapor Pressure (RVP) 
o f less than one pound per square inch 
(psi) (7 kPa) and diesel engines today do 
not raise the temperature of fuel in their 
tanks substantially more tfcan do 
gasoline engines (less than 130 °F under 
most conditions). For these reasons, the 
vapor space over the fuel in  diesel tanks 
has a very low concentration of fuel 
vapor compared to that in  gasoline tanks

and thus displacement refueling 
emissions are low. EPA thus expects 
diesel fuel vehicles to meet the refueling 
emission standard without a control 
system.

Under this approach, the vehicle 
manufacturer’s certification application 
must include a statement that there is .;! 
nothing about the vehicle, its fuel 
system, or fuel that is counter to EPA’s 
assessment as discussed above, and the 
manufacturer’s certification that the 
vehicle meets the refueling emission 
standard (even without a control 
system).

EPA retains the opportunity to test ■<-, 
vehicles to ensure that they comply 
with the em ission standard during 
certification confirmatory testing, 
Selective Enforcem ent Audits, and in-  ̂
use testing. EPA also retains the right to 
retract the engineering evaluation 
option for diesel vehicles i f  the RVP of 
in-use diesel fuel increases or is 
expected to increase beyond 1 psi (7 
kPa) or a significant increase in fuel 
tank temperatures is expected.

Since exhaust and evaporative 
emission requirements now exist for all 
new methanol-fueled (neat and blend) - 
vehicles, these shall be required to 
comply with the ORVR standards under 
the same phase-in schedule as gasoline- 
fueled vehicles. EPA expects that these -: 
vehicles will use a technology similar to 
that used to comply with the 
evaporative emission requirement.

The refueling control requirement 
w ill be applied to other dedicated, dual- 
fuel, bi-fuel, and flexible-fuel vehicles 
using other fuels (e.g., dedicated and 
hybrid electric vehicles, ethanol and 
ethanol blends, com pressed and liquid 
natural gas, liquified petroleum gas) as 
regulations covering these fuels are 
implemented in  the future. Lead time, 
safety, and other factors w ill be 
considered in  the course of these 
actions. Full testing and engineering 
evaluation certification options will be 
considered.

B. Im plem entation
1. Leadtime, Effective M odel Year and 
Phase-in Requirements

Section 202(a)(6) of the A ct specifies 
a four model year lead time before 
ORVR requirements are to become 
effective for LDVs (“vehicles 
manufactured beginning in the fourth 
model year after the m odel year in 
w hich the standards are promulgated”). 
After this four-year lead tim e, a three- 
year phase-in period begins, during 
w hich 40 percent, 80 percent, and 100 
percent, respectively, of each 
manufacturer’s sales of new LDVs will 
need to meet the ORVR requirements.
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today’s action is occurring early in the 
1994 model year. Thus, ORVR 
Requirements for LDVs will become 
effective with the 1998 model year. At 
least 40 percent of each manufacturer’s 
LDV sales will need to meet ORVR 
requirements in model year 1998,80 
percent for model year 1999, and 100 
percent for model years 2000 and later.
T Since the application of ORVR 
requirements to LDTs is under the 
general authority in section 202(a)(1), 
the specific lead time and phase-in 
requirements of section 202(a)(6) do not 
automatically apply. Rather, the 
standard “shall take effect after such 
period as the Administrator finds 
necessary to permit the development 
and application of the requisite 
technology, giving appropriate 
consideration to the cost of compliance 
“ (Section 202(a)(2)).

As discussed elsewhere in this 
preamble, EPA believes that the nature 
of ORVR technology for LDTs will be 
very similar to that for LDVs and that 
the cost of controls, incremental to the 
cost of enhanced evaporative emission 
controls, is minimal. EPA also does not 
believe that ORVR controls for LDTs 
present different safety issues than 
canisters on LDVs where there is now 
¡general consensus that there are no 
unreasonable risks. We therefore believe 
that the lead time required for 
developing these systems could be 
similar regardless of vehicle class, 

i While several commenters requested a 
delay in the LDT ORVR requirement, 
¡commenters-did not indicate that it was 
not technically feasible to develop.
[ORVR controls for LDTs during this 
timeframe. However, comments from 
¡the vehicle manufacturers did express a 
concern that resource and facility 
constraints would make simultaneous 
development of ORVR systems for LDVs 
and all trucks problematic. They, have 
also indicated that design, development 
and some in-use experience with ORVR 
systems on passenger cars would be 
helpful in the design of LDT systems.

EPA has concluded that the resource 
and facility concerns expressed by the 
manufacturers and the desirability for 
in-use experience with ORVR systems 
can be balanced against the need for 
[emission reductions by beginning the 
phase-in of ORVR requirements for 
LDTs after the program for LDVs has 
[been fully implemented. In the mid-to- 
late 199Q’s gasoline-powered vehicle 
j manufacturers will need to respond to 
new evaporative emission requirements, 
cold CO exhaust emission standards,
[and California and Clean Fuel Fleet 
[exhaust emission standards among 
others. Most of these requirements 
apply to all three vehicle classes and

entail several hundred vehicle/engine 
families. Under the statutory 
requirement the manufacturers will 
need to comply with LDV ORVR 
requirements in the same timeframe. 
And while complying with the 
enhanced evaporative and ORVR 
requirements simultaneously using an 
integrated control system reduces the 
burden relative to separate approaches 
for LDTs, a delay for LDTs is not 
unreasonable given the already existing 
requirements. This trade-off is also 
acceptable in the short-term since Stage 
II refueling controls are or will be in 
place in many ozone NAAs. However, 
for the reasons discussed above, EPA 
believes that ORVR controls are the 
preferred long term approach for control 
of refueling emissions from LDTs.

Therefore, the requirements 
promulgated today for LDTs will be 
implemented in two stages. The first 
stage will cover LDTs with a GVWR of
6,000 or less (LLDT), the second will 
cover LDTs with a GVWR of 6,001 to 
8,500 lbs GVWR (HLDT). LLDTs 
represent about 70 percent of LDT sales. 
HLDTs represent the remaining 30 
percent. For LLDTs, the ORVR 
requirement will begin implementation 
in the 2001 model year and will phase 
in over three model years according to 
the same percentages as LDVs. For 
HLDTs, the ORVR requirement will 
begin implementation in the 2004 
model year and will phase in over three 
model years according to the same 
percentages as LDVs (40/80/100). This 
schedule will permit the development 
and application of cost-effective, 
economically achievable technology, as 
required by .section 202(a)(2) and will 
still allow consideration of the Stage II 
phaseout provisions of section 202(a)(6) 
of the CAA in the long term.

Provisions of 40 CFR 86.085-l(b) 
perinit manufacturers to certify HDVs 
with a GVWR of 8,501-10,000 lbs 
GVWR as LDTs. This option will remain 
in effect for refueling controls. HDVs 
certified under this option would be 
treated as HLDTs for purposes leadtime, 
phase-in and sales compliance 
determination.

EPA does not view the provisions of 
section 202(a)(3) as applying to 
refueling controls, as that provision was 
probably intended to apply only to 
exhaust emission standards, as did its 
predecessor provision. However, even if 
it did apply, this section would provide 
for at least four years of leadtime. Since 
EPA is allowing this much leadtime for 
HLDTs anyway, designating section 
202(a)(2) or 202(a)(3) as authority for 
HDV leadtime has no practical 
significance here.

2. Small Volume Manufacturers

Today’s rule includes a short-term 
provision for small volume light-duty 
vehicle manufacturers. Several small 
volume manufacturers commented that, 
as a practical matter, they cannot phase 
in their compliance due to their small 
size and limited product lines. Small 
volume manufacturers also claimed that 
they sometimes rely on control 
technology developed by larger 
manufacturers to develop their 
compliance strategies, and this would 
not be possible if they must comply at 
essentially the 100 percent of sales level 
before the larger manufacturers. R&D 
cost concerns were cited as obstacles as 
well.

EPA believes that these comments 
state valid concerns. As is described in 
three recent Federal Register notices, 
EPA has allowed small volume 
manufacturers to delay compliance to 
the last model year of the phase-in: in 
the Tier 1 exhaust emission standard 
rule (June 5,1991, 56 FR 25724), the 
cold CO exhaust emissions rule (July 17, 
1992, 57 FR 31888), and the enhanced 
evaporative emission standards rule 
(March 24,1993, 58 FR 16003), and has 
decided to allow the same 
accommodation for the ORVR 
requirement for light-duty vehicles. This 

. provision is included, not only for the 
reasons raised by the manufacturers, but 
also because it would be inconsistent to 
face ORVR compliance before 
evaporative, emission compliance when 
the comments indicate that most 
manufacturers plan to use integrated 
refueling/evaporative control systems 
and these are desirable for both cost and 
safety reasons. In addition, requiring 
phased compliance for these 
manufacturers effectively denies them 
the opportunity Congress intended to 
phase in the control technology. (Cf. 
State o f  Ohio v. EPA, 997 F. 2d 1520, 
1535 (D.C. Cir. 1993) [de m inim is 
exception to seemingly literal statutory 
language can be allowed where failure 
to allow the exception frustrates a 
Congressional goal or leads to absurd 
results)). Thus, small volume 
manufacturers of light-duty vehicles, as 
defined in 40 GFR part 86, may delay 
compliance to model year 2000 (i.e., the 
third model year of the phase-in), but 
must comply with 100 percent of sales 
in that and subsequent model years. 
Because of the additional leadtime EPA 
is affording to LDTs, the Agency is not 
implementing this small-volume 
manufacturer provision for these 
vehicles.
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3. Inclusion of Inherently Low Refueling 
Emission Vehicles

As was discussed in the May 1993 
notice, vehicles meeting the refueling 
emission standard because they are 
inherently low in refueling vapor 
emissions (those certified without a 
control system using the engineering 
evaluation option), and thus are waived 
from testing, cannot be counted in either 
the vehicles com plying or base sales 
figures in determining com pliance with 
the sales requirements of the statute. 
Compliance for these vehicles is to be 
calculated separately.

C. Refueling Em ission Test Procedures 
and Standard

This final rule includes test 
procedures for the measurement of 
refueling emissions and a corresponding 
emissions standard by which to judge 
the adequacy of ORVR control system 
designs. The test procedures 
accommodate integrated system designs, 
which control both refueling and 
evaporative emissions with a common 
vapor storage unit, as well as non- 
integrated system designs, which do not 
share vapor storage units.

The test procedures for these two 
types of control systems, although 
different in some ways (explained 
below), involve the same basic steps: 
Load the storage canister with 
hydrocarbon vapor, drive the vehicle to 
provide opportunity for canister purge, 
and refuel the vehicle w hile measuring 
em issions (see Figures 1 and 2). The 
first two steps together are referred to as 
the preconditioning phase and are 
discussed in detail further on in this 
section.
BILLING CODE 6560-5O-P
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1. Refueling Em issions Test
The procedure for the refueling step is 

| common to both integrated and non- 
Í integrated systems. It involves 
disconnecting the vapor line from the 
fuel tank to the canister, draining the 
fuel tank, refueling with test fuel to 10 
percent of the nom inal tank capacity, 
soaking the vehicle for 6 to 24 hours at 
80±3 °F (26.711.7 °C), reconnecting the 
vapor line, and fueling the vehicle with 
test fuel at 6711.5 °F (19.410.8 °C) in a 
sealed enclosure (SHED) while 
measuring em issions. Fueling is 
performed at a rate of 4 to 10 gallons per 
minute (15.1 to 37.9 liters per minute) . 
and is terminated at the first automatic 
shutoff that occurs after a quantity of 
fuel has been pumped equal to at least 
85 percent of the nom inal tank capacity.

One of the key issues raised in the 
July 1993 hearing and the subsequent 
comment period concerned the test 
temperature specifications for the 
dispensed fuel and the residual in-tank 
fuel, both of w hich have a major impact 
on the refueling vapor generation and 
therefore on ORVR system designs. 
Hearing participants discussed the 
merits of setting the test dispensed fuel 
temperature at 67 °F (19.4 °C) while 
maintaining the residual in-tank fuel 
temperature specification of 80 °F (26.7 
°C). Previous proposals had included a 
dispensed fuel temperature 
specification of 8 1 -8 4  °F (27 .2 -28 .9  °C).

Comments were received on both 
sides of this issue. The manufacturers 
supported the test temperature 
specifications discussed at the July 1993 
hearing. They believed these 
specifications would enable the 
canisters planned for meeting the 
enhanced evaporative em ission 
requirements to also capture refueling 
emissions and would facilitate the use 
of liquid seals as an option to 
mechanical seals in the fillneck. 
Manufacturers com mented that this 
would provide m uch needed design 
flexibility and alleviate their safety 
concerns. The Am erican Petroleum 
Institute (API) and the Natural 
Resources Defense Council (NRDC) 
supported the 8 I o—84 °F dispensed 
temperature range proposed earlier.
They expressed concern that 67 °F is not 
representative of actual dispensed fuel 
temperatures on high ozone days and 
therefore might lead to a situation where 
the test procedure does not adequately 
represent in-use conditions with the 
result that refueling emissions are 
controlled inadequately in use.

EPA’s goal in establishing test 
parameters is to ensure that the 
combination of test conditions results in 
designs that will achieve a very high

level of control in use. Therefore, the 
representativeness of any one test 
parameter, such as dispensed fuel 
temperature, is of less concern than the 
net effect of the total test. For example, 
in-use RVPs in many parts of the nation 
during the summer m onths are lower 
than that specified in the test. W hat is 
important is the com bined effects of the 
key parameters during an in-use 
refueling event. EPA ’s analysis of in-use 
effectiveness described in the 
Regulatory Impact Analysis and 
Summary and Analysis o f Comments 
indicates that these test conditions will 
yield designs that achieve in-use control 
in  excess of 95 percent during the ozone 
season in the NAAs (even assuming the 
accuracy of data showing that one 
region of the country has dispensed fuel 
temperatures w ithin or exceeding the 
8 1 °-8 4  °F range, a potentially 
questionable assumption, as explained 
in  the next paragraph). Based on this 
analysis and the m anufacturers’ 
com ments, EPA has concluded that the 
test specifications being finalized in this 
action are appropriate.

The dispensed gasoline temperature 
parameter discussed in  the NPRM was 
derived using lim ited survey 
information on in-use refueling events. 
The 81 °-8 4  °F dispensed temperature 
value in the NPRM was driven by 
refueling events in the Southeastern 
U.S. These dispensed fuel temperature 
values are seven or more degrees higher 
than any other region of the country. 
There is no obvious technical reason 
why the Southeastern U.S. values were 
so m uch higher than those found in 
other regions of the country. Thus, there 
is some possibility that they may be 
unrepresentative, in  w hich case the 
67 °F temperature used in the refueling 
test is even more representative. (EPA is 
not com pletely disavowing the 
Southeastern U .S dispensed fuel data, 
since it is the only data available to EPA 
at this time. The Summary and Analysis 
o f Comments contains an analysis of the 
sensitivity of the in-use effectiveness of 
the ORVR requirement to this dispensed 
temperature value.)

2. Integrated System Preconditioning
The nature of integrated systems 

allow s for a corresponding integration of 
ORVR ahd evaporative em ission 
preconditioning procedures. This 
integration is desirable because of 
potential test resource savings. A major 
revision of the evaporative em ission test 
procedure was com pleted recently and 
w ill be im plem ented beginning in the 
1996 model year (58 FR 16002, March 
24 ,199^ ).

EPA proposed three integrated system 
preconditioning options for the

refueling test in the May 1993 Federal 
Register notice. Option A places the 
refueling test after the exhaust 
em issions portion of the supplemental 
evaporative em issions test procedure. 
Option B places the refueling test after 
the running loss portion of the 
evaporative em issions test sequence. As 
a logical extension to this option, EPA 
also proposed Option B l ,  w hich adds 
more driving to Option A in order to 
allow for more purging of the canister, 
sim ilar to Option B, w hile avoiding the 
com plexities of the Option B running 
loss procedure.

EPA has selected Option B l ,  based on 
the above-described advantages and the 
support for this choice expressed by 
commenters. This procedure follows the 
supplemental evaporative emission test 
preconditioning procedure, involving an 
initial fuel tank drain and fill with 
certification test fuel to 40 percent full, 
a 12 to 3p hour soak at 68° to 86 °F (20° 
to 30 °Gj, a preconditioning drive over 
one Urban Dynamometer Driving 
Schedule (UDDS) cycle, another fuel 
tank drain and fill to 40 percent, a 
canister preconditioning step detailed 
below, and then the exhaust emissions 
test. At this point the refueling test 
departs from the evaporative test 
sequence. Instead, additional driving is 
conducted to provide more opportunity 
for canister purge. This driving consists 
of a UDDS cycle followed by two New 
York City Cycles (NYCC) and then by 
another UDDS. This driving schedule 
corresponds to the driving specified for 
the evaporative running loss test, 
though not at the same high 
temperatures. After the driving, the 
above-described refueling procedure is 
conducted.

The canister is preconditioned by 
loading it with a 50/50 mixture of 
butane and nitrogen, at a rate of 40 
grams of butane per hour, until 2 grams 
of hydrocarbons are emitted from the 
canister (referred to as the 2-gram 
breakthrough point). Alternatively, the 
canister can be loaded to this point with 
gasoline vapors by conducting repeated 
diurnal heat builds. A ll detailed aspects 
of the supplemental evaporative 
em ission test procedure, up through the 
exhaust em ission test, apply to 
integrated ORVR system testing as well 
(58 FR 16002, March 2 4 ,1 9 9 3 ). The 
three test sequences (full 3-dium al 
evaporative, supplem ental evaporative, 
and refueling) may be performed in any 
order and exhaust em issions 
measurements from any of the three 
may be considered valid. If either 
evaporative em ission sequence has been 
conducted before the refueling test, the 
fuel tank drain and fill and vehicle soak 
that precede the one UDDS
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preconditioning drive in the refueling 
test sequence may be skipped.

3. Non-Integrated System 
Preconditioning

Non-integrated ORVR systems store 
only refueling vapors and therefore 
warrant a preconditioning drivedown o f 
85 percent of the fuel tank capacity 
before being subjected to the 85 percent 
refueling event. This driving consists of 
repeated UDDS cycles, either on a track 
or on a dynamometer, until a volume of 
fuel equal to 85 percent of the fuel tank 
nom inal capacity has been consumed. 
During the actual refueling test, the 
vehicle w ill be filled to at least 95 
percent o f tank capacity, as is the case 
for the integrated system. If 
manufacturers exercise the option to do 
less driving in certification testing, EPA 
may perform subsequent confirmatory 
and in-use testing using the same 
reduced driving schedule.

At it's discretion, EPA may test non- 
integrated systems w ith a partial 
refueling test procedure. This procedure 
helps to ensure control in  those in-use 
refueling events in  w hich less than a 
tankful o f fuel is pumped. Because the 
non-integrated system test allows a 
nearly com plete drivedown of the fuel 
tank capacity, thus enabling purge 
design strategies that inappropriately 
m inim ize purge during the exhaust 
em issions test, EPA considers the partial 
refueling test necessary. It also  allows 
EPA tcf assess the basic question of 
whether the system has the capacity to 
handle a partial fill, a com m on refueling 
event in use.

In this partial fill test, following the 
loading of the canister w ith butane and 
fueling o f the vehicle to 95 percent of 
the fuel tank capacity, the vehicle w ill 
be  driven some integer number of UDDS 
cycles such that Some amount of fuel 
betw een 10 and 85 percent of the fuel 
tank capacity is consumed. After a one 
to six  hour soak, the vehicle w ill be 
subjected to the refuelirig em issions 
measurement test w ith no intervening 
drain and fill. The fuel pumped in the 
test w ill be a metered amount, 
corresponding to the amount consumed 
in the drive. This amount w ill be based 
on the vehicle’s fuel economy,, as 
determ ined at certification.

4. Seal Test
Also at its discretion, EPA may 

perform a seal test of integrated and 
non-integrated designs, aimed at 
verifying the integrity of fillpipe seals 
and vapor lines. This test elim inates 
consideration of potential canister 
em issions by thoroughly bench purging 
the canister prior to the refueling event. 
The canister preconditioning and

preparatory driving are therefore 
likew ise elim inated, although EPA may 
perform th e lest procedure up through 
the exhaust em ission test (in order to 
obtain this measurement) and then 
conduct the bench purge and refueling 
test. Failure of the seal test would be 
considered equivalent to failing the full 
refueling em issions test and the same 
standard would apply to both.

5. Cap Removal Em issions
In the May 1993 Notice, EPA 

requested com ment on including a test 
to measure and control the “puff loss” 
em issions from a pressurized fuel tank 
when the fuel cap  is removed for 
refueling.

In addition to refueling em issions, 
vehicles can have em issions w hen the 
fuel cap is removed from a pressurized 
fuel tank before the refueling event. 
Although these em issions potentially 
warrant control, EPA does not view . 
them as “refueling” em issions for 
purposes of section 202(a)(6), since they 
precede a refueling and are more akin to 
evaporative em issions. EPA in  fact 
proposed, but did not finalize, such a 
cap-off test in the evaporative emissions 
NPRM (55 FR 1914, January 1 9 ,1 9 9 0 ) 
rather than in the ORVR NPRM. Thus 
Congress would not have been 
considering such em issions when it 
enacted the 95 percent m inim um  
control standard in section 202(a)(6) in  
the 1990 CAAAs.

M anufacturers com m ented that the 
puff loss test would provide no 
additional control over that achieved by 
the refueling test and the evaporative 
em issions rule requirem ent that tanks 
pressurized to over 10“ (25 cm ) H2O be 
vented to the canister upon cap 
removal. EPA disagrees w ith this 
assessment. The refueling test does not 
measure em issions from cap removal 
directly after vehicle operation. The 
evaporative em issions requirem ent 
allow s for the venting of tank pressures 
under 10" H2O to the atmosphere. These 
em issions can be appreciable. General 
Motors (GM) calculated that the puff 
loss from venting a 10 percent full, 20 
gallon (76 liter) tank at 1 0 " H2O would 
be about 3 grams. EPA agrees w ith this 
estim ate but disagrees w ith the 
contention that this is m inor, given that 
this same vehicle would only be 
allowed to emit a little  over 3 grams 
during the refueling test.

GM also argued that the execution of 
a cap-off test involving a warm-up drive 
followed immediately by a cap-off step 
in a SHED would be com plex and 
formidable. EPA agrees w ith GM’s 
contentions that hot soak em issions 
could confuse the puff loss 
measurement and that the tim e required

to move a vehicle from a dynamometer 
cell to a SHED and remove the cap 
would be overly long compared to the 
actual in-use event, which typically 
involves less than a minute from key-off 
to cap-off. These two concerns would 
affect the measured emissions in 
opposite directions and would make it 
difficult to ascertain a puff loss emission 
corresponding to the in-use event.

EPA rem ains concerned about puff 
Jo ss  em issions, particularly considering 
that the new evaporative em ission 
control requirem ents may prompt 
manufacturers to rely more heavily on 
pressurized tank designs in  the future. 
However, EPA believes it necessary to 
defer action on this issue so that an 
effective test procedure can be 
developed, involving m ore complete 
public participation. Therefore, EPA is 
leaving this portion of the rulemaking 
open for now and intends to  take up this 
issue as part o f the planned further 
action on pressurized designs 
announced in  the evaporative emissions 
control final rule (58 FR 16012). 
However, it should be noted that the 
enhanced evaporative em issions rule 
w ill require controls for systems whose 
pressure exceeds 10 inches H2O, and 
thus control is already in place for these 
extrem e situations.

6. Spitback Test
EPA believes, and manufacturers’ 

comments indicate, that vehicles would 
not be expected to comply with the 
refueling emission standard if they 
emitted significant spitback emissions 
during the refueling test. Fuel spilled on 
the side of the vehicle or in the SHED 
when the fuel nozzle shuts off will 
evaporate and be included as part of the 
refueling emissions. In recognition of 
this effect, this final rule also waives the 
spitback testing requirement for vehicles 
being certified to meet the ORVR 
requirements. Similar to the provision 
for “inherently low refueling emission 
vehicles” discussed above, 
manufacturers can, at their option, 
certify as part of the certification 
application, that they agree with EPA’s 
assessment regarding the effect of 
spitback emissions on the ability to pass 
the refueling emission standard and that 
their vehicle passes the spitback test 
standard. Of course, manufacturers may 
elect to comply with the spitback test in 
lieu of using this waiver option.

Com pliance with the spitback 
standard is still required, and EPA is 
retaining the spitback test and standard 
promulgated in the enhanced 
evaporative em issions control rule (58 
FR 16002, March 2 4 ,1 9 9 3 ). EPA may 
conduct or require manufacturers to 
conduct the spitback test to demonstrate
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compliance should concerns over 
vehicle spitback arise.
7. Nozzle Geometry Standards

In the NPRM, EPA asked for comment 
on the need for fuel nozzle geometry 
standards as part of an ORVR program, 
and suggested that auto makers and 
nozzle manufacturers undertake a 
voluntary initiative to develop national 
consensus standards in this area. This 
initiative is being undertaken under the 
auspices of the Society of Automotive 
Engineers (SAE). An SAE technical 
committee, comprised of auto maker, 
fuel nozzle manufacturer, and other 
representatives, is considering revisions 
to SAE standard J285 “Gasoline 
Dispenser Nozzle Spouts”.

It is important that nozzles used in 
the design and testing of ORVR- 
equipped vehicles be similar to those 
found in use. Should this committee 
reach consensus on fuel nozzle 
geometry specifications, EPA will use a 
nozzle meeting this standard in all 
refueling emissions compliance testing, 
if the nozzle manufacturers agree to 
adopt these specifications for future 
retail and commercial fuel nozzles and 
the auto manufacturers design their 
ORVR systems to accommodate a nozzle 
with this geometry. If no standard is 
developed for nozzle geometry or if the 
above agreements cannot be reached, 
EPA will use any commercially 
available nozzle in its testing.
8. Level of the Standard

This final rule adopts a refueling test 
standard of 0.20 grams of.hydrocarbon 
emissions per gallon (g/gal) of fuel 
pumped (0.053 g/liter). This standard 
applies to all vehicle classes covered by 
this rule and covers the full useful life. 
Setting the standard at this level ensures 
that the standard that meets the 
statutory requirement to provide a 
minimum emission capture efficiency of 
95 percent, as discussed below.

The August 1987 NPRM included a 
proposed refueling emission standard of
0.10 g/gal (0.026 g/liter) of fuel pumped, 
which at that time represented about a 
98 percent emissions reduction from 
uncontrolled levels. Subsequently, the 
1990 CAAA called for a refueling 
emission standard representing at least 
a 95 percent reduction over 
uncontrolled levels. EPA determined 
that this reduction corresponds to a 
standard of about 0.25 g/gal (0.066 g/ 
liter) and requested comment in the 
May 1993 notice on the setting of a 
standard in the 0.10 to 0.25 g/gal range.

Manufacturers supported a standard 
of 0.20 g/gal, arguing that this standard 
would satisfy the CAA. minimum 
requirement while providing for full

useful life compliance and design 
flexibility. API and other commenters 
felt that a standard providing a 98 
percent level of control is justified based 
on demonstrated and cost effective 
technology.

After analyzing the comments and the 
projected in-use emission impacts, EPA 
has selected a standard of 0.20 g/gal. 
This standard was chosen because it 
meets or exceeds the statutory minimum 
requirement and, since it is 
representative of most refueling 
situations reasonably likely to occur (Cf 
Edison E lectric Institute v. EPA, 2F.3J 
438, 446-47 (D.C. Cir. 1993)). At the 
same time, it meets the manufacturers’ 
need for adequate design margin and 
flexibility. As is discussed in the 
Summary and Analysis of Comments, 
the nature of the canister-based control 
technology is such that setting the 
standard at a lower level would not be 
expected to achieve additional emission 
reductions in use. Systems will need to 
be designed for essentially zero 
emissions, with the standard providing 
an allowance for vehicle and test 
variability. It may also enhance the use 
of liquid fillneck seals which are 
projected to have lower costs, good in- 
use performance, and present no safety 
concerns.
D. Safety o f  ORVR Systems
1. Background

Section 202(a)(6) of the 1990 CAA 
Amendments (as well as its predecessor 
provision) requires EPA to cpnsult with 
the Secretary of Transportation 
regarding the safety of vehicle-based 
(ORVR) systems for the control of 
vehicle refueling emissions. EPA began 
this consultation in the Spring of 1986, 
prior to the NPRM, and the consultation 
has continued throughout the various 
stages of this rulemaking. DoT was 
represented by NHTSA throughout this 
process. A record of this consultation 
and the various analyses conducted by 
EPA and NHTSA to assess the safety 
issue is available in the public docket 
and is discussed in the April 15,1992 
Federal Register notice regarding ORVR 
controls (57 FR 13220). Early in'the 
consultation process, NHTSA raised 
concerns about the safety of ORVR 
canister systems, and throughout the 
various stages of the rulemaking, safety 
has been a central issue in the public 
comments and in the deliberations on 
the ORVR rulemaking. Unresolved 
concerns regarding the safety of ORVR 
canister Systems (at least relative to 
Stage II systems) delayed promulgation 
of the NPRM prior to the 1990 CAAAs 
and, in April 1992, led EPA to decide 
not to require ORVR controls at that

time. Given the concerns raised about 
vehicle safety, it is important to address 
the potential safety concerns as part of 
the implementation of the ORVR 
requirement.
2. Test Procedure/Safety

The safety comments regarding ORVR 
canister systems focused primarily on 
the concern that ORVR systems would 
increase fuel system complexity and 
that this would create vehicle safety 
risks. Many manufacturers’ comments 
on the NPRM indicated that the test 
procedure, as proposed in 1987, would 
force the use of non-integrated 
(separate) systems for refiieling and 
evaporative emissions control. They 
characterized these systems as making 
the fuel vapor control system more 
complex than current evaporative 
control systems, thus creating the 
potential for a safety risk.

As noted earlier, the DC Circuit held 
that the consultation requirement in 
section 202(a)(6) does not alter EPA’s 
duty to issue ORVR requirements. After 
the decision was issued and after 
publication of EPA’s May 27,1993 
Federal Register notice (58 FR 30731), 
EPA held technical discussions with 
representatives of AAMA regarding the 
ORVR test procedure (See items IV -E- 
101,102,105,106 in the public docket for 
this rulemaking). The purpose of these 
discussions was to identify potential 
changes to the ORVR test procedure 
which, if enacted, would facilitate the 
use of an integrated evaporative/ 
refueling control system approach with 
a liquid seal in the fillneck. (As was 
discussed above, in March 1993, EPA 
published a final rule requiring 
enhanced evaporative controls on 
gasoline-powered LDVs, LDTs, and 
HD Vs. The enhanced evaporative 
requirements will lead to an increase in 
the size of the canister used to capture 
evaporative emissions, an upgrade in 
the purge system capabilities, as well as 
other system changes and 
improvements.) An integrated system 
approach would allow manufacturers to 
make use of the upgraded evaporative 
control hardware (common carbon 
canister, purge system, vapor hoses, 
etc.) as part of their ORVR control 
strategy and thus address both system 
complexity and cost issues. This 
approach would be used in lieu of the 
non-integrated control system 
approaches which were characterized as 
being complex and potentially less safe.

ORVR test procedure changes which 
would ease the use of integrated 
evaporative/refueling control systems 
with liquid fillneck seal approaches 
were identified. EPA explained this 
option at the July 22,1993 public
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hearing and requested additional public 
comment.

Auto manufacturer comments 
supported this approach. For example, 
Chrysler Corporation’s comments 
indicated:

“Chrysler believes that the proposed 
AAMA revisions to the test procedure and 
the 0.20 g/gal. standard will allow Chrysler 
to design safe, efficient ORVR systems.”

Ford Motor Company’s comments stated:
“Ford recommends that EPA adopt the test 

procedure changes and standards outlined by 
AAMA at the Hearing on July 22 ,1993 , and 
contained in the attached comments. These 
changes should allow for the design and 
development of a canister-based, integrated 
refueling and evaporative emissions system 
which is less complex than a nonintegrated 
system and which addresses the safety issues 
raised in previous rulemakings. These 
procedural changes along with others 
identified in the comments should allow 
EPA, in consultation with NHTSA, to find 
that integrated systems do not present an 
unreasonable risk to automotive safety.”

General Motors expressed similar views:
“The ORVR test procedure changes 

described in these comments are critical to 
permitting manufacturers to develop ORVR 
systems for passenger cars that minimize or 
eliminate any adverse impact upon motor 
vehicle safety."

And, in summary, an October 13 ,1993  
AAMA letter to NHTSA stated that:

“We believe this procedure will allow the 
use of an integrated ORVR/evaporative 
emissions system including a common 
carbon canister. An integrated ORVR/ 
evaporative emissions system will allow 
manufacturers to design and build safe, 
efficient ORVR systems.”

Comments by other manufacturers 
also supported this position. 
Accordingly, this rule enacts the test 
procedure option identified above. It is 
supported by AAMA, the Association of 
International Automobile Manufacturers 
(ALAM), and the individual 
manufacturers and, according to their 
comments, minimizes their 
longstanding vehicle safety concerns.
3. D0T Consultation

In response to the changed 
circumstances since it’s prior safety , 
analysis, DoT/NHTSA undertook an 
independent assessment of vehicle 
safety concerns associated with ORVR 
systems. In November 1993, NHTSA 
completed a study entitled “An 
Assessment of Onboard Refueling Vapor 
Recovery System Safety”. This 
document reexamined the conclusions 
raised in their July 1991 study , upon 
which EPA relied heavily on its April 
1992 decision not to require ORVR 
controls.

In this recent study, NHTSA revisited 
the principal findings of its July 1991

Teport to consider the positive safety 
impacts of the test procedure changes 
and other changed circumstances. The 
NHTSA report, which is available in the 
public docket, reached the following 
general conclusion regarding ORVR 
safety:

“Basically, there were three principal areas 
of concern pointed out in the July 1991 
report: the increased size of vapor canisters 
to hold the fuel vapors, the mechanical 
complexity of the ORVR system, and the 
ability of the ORVR system to safely manage 
and purge the increased volume of vapors.

A.s discussed above, technical 
developments, and test procedure and 
regulatory changes that have occurred since 
the July 1991 safety assessment, have had the 
net effect of reducing the safety concerns 
raised in the July 1991 report. The majority 
of vehicle manufacturers have stated that it 
is now possible to design safe ORVR systems 
that will function properly under all 
operating conditions. However, there still 
remains some small unquantifiable increase 
in safety risk due to the addition of the ORVR 
systems. This risk is unquantifiable since 
there are no data upon which to base a 
numerical estimate.”

Thus, NHTSA views the changed 
circumstances, including the final test 
procedure and the use of integrated 
Systems, as addressing many of their 
previous concerns. They also * 
acknowledge that absent actual data 
they cannot determine the level of risk, 
and thus conclude that risks are 
unquantifiable. While the NHTSA 
report contained a brief assessment as to 
whytrucks might be different than cars 
and stated that truck prototype systems 
and field tests for truck ORVR systems 
would be beneficial, no special safety 
risks were cited for using ORVR 
canisters to control LDT/HDV refueling 
emissions.
4. EPA Assessment

EPA is withdrawing its-April, 1992 
finding that ORVR canisters pose 
unreasonable safety risks. First, that 
determination was based on an 
improper comparison with Stage II 
controls. NRDC v. Reilly, 983 F. 2d at 
271. Considered on their own, ORVR 
canisters do not appear to pose 
significant safety risks. Indeed, as the 
Agency noted in 1987, this appears to be 
particularly true for integrated 
evaporative/refueling control systems— 
which now appear to be the preferred 
control system.

Second, EPA is swayed because 
NHTSA has reviewed the safety of 
ORVR systems in light of recent 
developments and subsequently has 
withdrawn most of the adverse 
conclusions in the 1991 report. NHTSA 
also indicates (1993 Report pp. 17-24) 
that some of its remaining concerns can

be addressed by choosing proper 
designs for canister systems. As noted 
above, EPA has taken NHTSA’s views 
strongly into account throughout the 
course of this rulemaking, and 
accordingly is influenced by NHTSA’s 
more positive outlook on ORVR canister 
safety.

The record further indicates that 
installation of ORVR canisters can have 
some positive impacts on safety. See 
EPA’s “Summary and Analysis of 
Comments on the Potential Safety 
Implications of ORVR Systems” (IV-H- 
04). Safety benefits include removal of 
the external fuel vapor vent line from 
the fillneck of these vehicles, the 
expected move of the canister from the 
engine compartment to the rear of the 
vehicle, the resultant shortening of the 
vapor vent line, and the capture of fuel 
vapor previously vented at the service 
station during refueling. All of these 
actions directionally reduce the risk of 
vehicle fires in crash and non-crash 
situations,

In sum, given that the manufacturers 
indicate that integrated evaporative/ 
refueling control systems minimize their 
safety concerns, NHTSA’s significant 
reduction iii concerns, EPA’s 
longstanding view of the safety of 
integrated refueling/evaporative control 
systems and the safety benefits of ORVR 
controls, EPA has decided to withdraw 
its April 15,1992 finding (57 FR 13230- 
13231). Specifically, EPA concludes that 
onboard canister controls do not pose an 
unreasonable risk to public safety. 
ORVR canister systems are not 
inherently unsafe.

Several commenters expressed 
concern about applying the ORVR 
requirement to trucks and incomplete 
vehicles (i.e., those produced by 
secondary manufacturers). However, for 
the most part, EPA does not believe the 
technical circumstances here to be 
substantially different than for LDVs. 
All trucks, including those produced by 
secondary manufacturers, are subject to 
the enhanced evaporative emission 
requirements and will have to upgrade 
their control systems in response to 
these new requirements. Also, the 
ORVR test procedure for these vehicles, 
as for LDVs, would'facilitate the use of 
integrated evaporative/ refueling control 
systems. Potential safety concerns of 
vehicles completed by secondary 
manufacturers should not be 
substantially different for integrated 
enhanced evaporative/refueling control 
systems than they are for enhanced 
evaporative control systems alone. This 
is especially thè case for those 
incomplete vehicles delivered to the 
secondary manufacturer with a 
complete fuel system as are most
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incomplete LDTs. Also, the potential 
safety benefits of ORVR systems would 
accrue to trucks and secondary 
manufacturer vehicles as well as to 
LDVs. Thus, EPA believes the safety 
concerns, if any, to be similar to those 
for LDVs. In fact, while the 
manufacturers opposed extending the 
ORVR requirement to trucks on several 
grounds, none indicated that safe truck 
ORVR systems were not possible.

In any event, EPA’s decision not to 
finalize ORVR requirements for HD Vs 
(both complete and incomplete, HDVs) 
at this time and to delay LDT 
implementation for three years or more 
should minimize any remaining safety 
concerns about ORVR systems for trucks 
(IV—H—23),
5. Safety Reviews

Nonetheless, EPA is very sensitive to 
the uncertainties expressed by NHTSA, 
and plans a program to implement its 
authority to ensure safe systems.
Sections 202(a)(4) and 206(a)(3)(A), (B) 
of the CAA give EPA broad authority to 
address the safety of emission control 
systems. Section 202(a)(4) reads:

Effective with respect to vehicles and 
engines manufactured after model year 1978, 
no emission control device, system, or 
element of design shall be used in a new 
motor vehicle or new motor vehicle engine 
for purposes of complying with standards 
prescribed under this subsection if such 
device, system, or element of design will 
cause or contribute to an unreasonable risk 
to public health, welfare, or safety in its 
operation or function.

and section 206(a)(3)(A), (B) reads:
(A) A certificate of conformity may be 

issued under this section only if the 
Administrator determines that the 
manufacturer (or in the case of a vehicle or 
engine for import, any person) has 
established to the satisfaction of the 
Administrator that any<emission control 
device, system, or element of design installed 
on, or incorporated in, such vehicle or engine 
conforms to applicable requirements of 
section 202(a)(4).

(B) The Administrator may conduct such 
tests and may require the manufacturer (or 
any such person) to conduct such tests and 
provide such information as is necessary to 
carry out subparagraph (A) of this 
paragraph. * * *

This authority has been implemented 
for more than ten years. The Code of 
Federal Regulations § 86.084-5(b) 
requires that any system installed on a 
new motor vehicle to enable such a 
vehicle to conform to standards shall 
not in its operation, function, or 
malfunction result in any unsafe 
condition endangering the motor 
vehicle, its occupants, or persons or 
property in close proximity to the 
vehicle. Furthermore, § 86.091-23(d)

requires that manufacturers certify that 
the vehicles for which emission 
certification is requested conform to the 
requirements of § 86.084-5(b). The 
manufacturer must also agree to provide 
descriptions of the tests conducted, the 
results of such tests, and other 
information upon which that 
determination is based. Presently this 
safety certification is submitted in the 
application for certification which 
manufacturers must submit for every 
vehicle model they plan to produce for 
commerce in the United States. EPA 
intends to use this authority and the 
approach described above to implement 
the ORVR requirement. See also NRDC 
v. Reilly, 983 F.2d at 267 (ultimate issue 
of safety is to be addressed at 
certification).

The ultimate responsibility for ORVR 
system safety (both design and 
performance in use) rests with the 
manufacturers. As part of the 
application for certification, 
manufacturers will be required to make 
the declarations prescribed in § 86.091- 
23 (d). During review of the certification 
application, EPA will study the design 
of the vehicle’s ORVR system, its on- 
vehicle configuration and operation, 
and will consult directly with NHTSA 
on these applications. Special 
consideration will be given to the 
potential concerns raised in the course 
of the rulemaking process such as 
component locations, materials used in 
the components, and connections 
between components. For canister-based 
systems, items of special interest will 
include canister location and shell 
construction, canister/vapor hose access 
for I/M testing, vapor hose routing and 
wall thickness, integrity of connections, 
and proximity of potential ignition 
sources. In addition, manufacturers will 
want to consider concerns raised in past 
NHTSA safety assessments. The 
November 1993 NHTSA report makes it 
clear that proper design is critical in 
system safety performance.

As was mentioned above, EPA could 
ask for any or all of the information 
supporting the manufacturer’s safety 
assessment and EPA will consider all 
information presented by the 
manufacturer in this assessment 
whether it is based on testing, 
engineering analysis, or some other 
source. As is present practice, EPA 
expects that manufacturers will conduct 
engineering risk assessments and 
component, system, and vehicle tests to 
assess the safety of various ORVR 
system designs and on-vehicle 
configurations and make any 
modifications or devise and implement 
the engineering solutions needed to 
address potential problems.

ORVR-equipped vehicles would have 
to meet the applicable FMVSSs, 
including FMVSS 301 related to Fuel 
System Integrity. As noted above, 
NHTSA is considering amending the 
latter to address ORVR system safety. 
However, section 206(a)(3)(B) of the 
CAA provides EPA with broad latitude 
to require manufacturers to conduct 
tests,or provide other information as 
may be needed to determine if an ORVR 
system meets the vehicle safety 
requirements prescribed in section 
202(a)(4).

In the May 27,1993 Federal Register 
notice, EPA asked for comment on 
whether any specific tests or other 
information should be required up front 
as part of the certification process and, 
if so, what information and in what 
form would be most appropriate. No 
commenter provided input on this point 
and, given the resolution of the safety 
issue, EPA has decided not to require 
any specific information at this time.

m the same notice, EPA also asked 
comment from auto manufacturers and 
other interested parties on the 
desirability of developing a process, 
after promulgation of the final rule, 
through which there could be a dialogue 
with EPA and NHTSA on design 
questions related to the in-use safety of 
ORVR systems. Manufacturers’ 
comments indicated that resolution of 
the safety issue as part of the rule was 
most important, and they expressed 
little interest in establishing a dialogue 
at this time. EPA remains willing to 
work with the auto manufacturers in 
this area at any time in the future.

Although ultimate safety 
determinations must await the 
certification process, EPA wishes to 
repeat that it knows of nothing that 
would preclude the certification of 
properly designed ORVR canister 
systems on LDVs and LDTs. EPA 
stresses that it has never determined for 
purposes of certification under section 
206 that any specific ORVR system 
(including ORVR canisters) would 
present an unreasonable risk to public 
safety within the meaning of section 
202(a)(4), 58 FR 30740-30741. 
Consequently, the potential existence of 
means other than canisters to, control 
refueling emissions should not preclude 
certification of properly-designed 
canister-based control systems.
6. Alternative Control Technologies

As part of the technical analysis 
supporting the NPRM, EPA indicated 
that control technologies such as 
collapsible fuel bladders and cloth 
impregnated with activated carbon 
absorbers were potential alternatives to 
carbon canisters. As part of the
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technology assessment for this final 
rule, EPA reviewed the record of the 
rule to see what options had been put 
forth and to assess what progress had 
been made in applying these 
technologies to vehicle fuel systems.
The collective determination from the 
review was that, in some cases, parties 
have pursued development of these 
technologies for other applications, such 
as aircraft fuel systems and chemical 
protection suits, but that less overall 
progress has been made in applying 
these technologies to automotive 
applications. In some cases no progress 
was made, and the technical feasibility 
of these designs therefore remains 
problematic. In one case commercial 
development was dependent bn 
industry or government support. While 
EPA cannot arbitrarily preclude the use 
of any control system design approach, 
EPA concludes that such alternatives , 
are not generally likely to be available 
for production application in the time 
frame when manufacturers must begin 
to install ORVR systems on their 
vehicles. The potential existence of 
these alternative control approaches 
does not preclude certification of 
properly designed canister-based ORVR 
controls^
E. Certification Provisions 
1. General

Today’s action modifies the 
certification process by adding the 
requirement for demonstrating 
compliance with refueling emission 
standards according to the prescribed 
phase-iu schedule. This action is 
expected to have no direct impact on 
manufacturers’ fuel economy programs. 
The following paragraphs summarize 
EPA’s certification and fuel economy 
requirements with regard to ORVR 
controls..

The regulations promulgated in this 
action provide new definitions for 
refueling families and refueling 
emission control systems. For LDVs and 
LDTs, manufacturers will normally 
perform a refueling test on one 
emission-data vehicle per refueling 
emission control system and submit this 
test data (low altitude data) to EPA for 
possible confirmatory testing. Data 
submitted to EPA should include the 
exhaust emissions data from the exhaust 
emissions test which is contained in the 
refueling test sequence. The data should 
demonstrate compliance with all 
applicable emission standards. , 
Manufacturers may submit, high altitude 
test data to EPA for possible . 
confirmatory testing, or provide a 
statement in the application for 
certification that vehicles will comply

with applicable emission standards at 
high altitude. Note that this action 
requires manufacturers to perform 
exhaust and evaporative emission tests 
using pre-loaded canisters. Also note 
that vehicles inherently low in refueling 
emissions can be certified using an 
engineering evaluation approved by the 
Administrator in lieu of testing.

After the testing has been completed, 
manufacturers typically submit to EPA 
an application for certification, 
containing information about the 
vehicles intended for production, 
emission test data used to support 
certification, statements of compliance 
with emission standards and device 
safety, and other information required 
by EPA. This action will require 
manufacturers to provide refueling 
information in their application for 
certification. To determine compliance 
with applicable emission standards, this 
action requires the refueling emission 
test data to be adjusted by an additive 
deterioration factor, developed by the 
manufacturer using good engineering 
judgement to assure that vehicles will 
comply in actual use for the useful life 
of the vehicle/engine. Should EPA have 
any concerns about the safety of the 
ORVR refueling system used by the 
manufacturer, certification may be 
delayed or denied, under section 
202(a)(4) and 206(a)(3) of the CAA. This 
should not happen, however, with 
properly designed systems.
2. Fees

EPA-incurred costs associated with 
the certification program can be 
recovered in the Motor Vehicle, and 
Engine Compliance Program (MVECP) 
fee program (see 40 CFR part 86, subpart 
J). Today’s action is likely to increase 
the amount of the MVECP fee which is 
collected during the certification 
process since the Agency’s burden is 
expected to increase. As discussed in 
the Fee Updating Procedure section of 
the Fees final rule, (57 FR 30049, July 
7,1992), EPA will periodically review 
its fees. During that fee updating 
process, the Agency intends to assess 
the additional burden incurred due to 
this action, and if, as a result of the 
reyiew, EPA determines that there has 
been a significant change in the MVECP 
costs, a proposal to revise the fee 
schedule will be published in the 
Federal Register. Thus, manufacturers 
will be provided with sufficient notice 
and comment period prior to any 
changes in the amount of the fee 
collected.
3. Fuel Economy

This action does not have any direct 
impact on fuel economy labeling,

Corporate Average Fuel Economy 
(CAFE), or gas guzzler data submission 
requirements. Because the changes to 
the test procedure promulgated in this 
action may affect fuel economy 
measurements,» EPA will not require 
use of the new procedure for fuel 
economy testing. Therefore, to generate 
city fuel economy values, manufacturers 
may use the previously established 
Federal Test Procedure or may 
optionally use the pre-loaded canister 
test procedures established in this 
action (which are essentially the same 
test procedures established in the 
enhanced evaporative emission final 
rule, ref. 58 FR 1 6 0 0 2 , arch 24,1993). 
EPA will normally use the same 
procedure for confirmatory testing as 
used by the manufacturer.
F. Onboard Diagnostics Requirements

Today’s action extends the existing 
provisions for onboard diagnostic (OBD) 
systems to ORVR equipment. (The final 
rule for the existing program was 
published February 19,1993, 58 FR 
9468). ORVR systems are very similar to 
evaporative systems and this action 
requires that the OBD performance 
requirements which currently apply to 
evaporative systems apply on LDVs and 
LDTs also to ORVR systems, both 
integrated and non-integrated.

As with the current OBD program for 
evaporative-only systems, OBD 
monitoring of the ORVR system is not 
mandatory. However, the same 
approach to in-use testing will be used. 
That is, any in-use vehicle with 
evaporative emissions of 30 g/test or 
higher measured over the first 24 hours 
of the three-day diurnal from the revised 
evaporative test procedure will be 
flagged for further evaluation. That 
evaluation will consist of making any 
necessary repairs to ensure system 
integrity, and then making a 0.04 inch 
(1 mm) orifice anywhere within the 
system. To demonstrate compliance, 
operating the vehicle in this condition 
over the full FTP must, cause the 
malfunction indicator light (MIL) to 
illuminate. A failure of the OBD system 
to signal a problem could contribute to 
a decision to initiate a recall action. 
While a system operating in such a 
manner (i.e., without the MIL going on) 
may not detect a malfunction related 
solely to refueling events, EPA

1 The fuel economy measurements may be 
affected because vehicles will now be tested with 
pre-loaded evaporative/onboard canisters. Purging 
these canisters during the city and highway tests 
could affect the air/fuel ratio of the engine which, 
in turn, could affect the measured fuel economy 
values for the test vehicle. EPA expects the effect 
to be minimal, although it i s  possible that measured 
fuel economy values could change for some 
vehicles. ;
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nevertheless believes that such a system 
will be sufficient if it detects general 
problems with vapor and purge system 
integrity. _

For integrated ORVR systems, 
manufacturers can use the same OBD 
systems they use to monitor evaporative 
systemsi For non-integrated systems, 
both the evaporative and refueling sides 
of the system will need to be monitored. 
It should be possible for the same 
technology to be used for both 
monitoring tasks in most cases. For 
example, a strategy that uses engine 
vacuum to draw a certain minimum 
level of vacuum or uses a small pump 
to generate a positive pressure in the 
entire vapor system could include a 
non-integrated ORVR canister in the 
monitoring as well. For both integrated 
and non-integrated systems, EPA 
believes this approach will result in an 
adequate level of certainty that key 
potential malfunctions in ORVR systems 
will be identified and repaired. Since a
0. 04 inch orifice would emit only about 
3 grams of hydrocarbon vapor in a 
normal refueling event, this approach 
will assure a high level of in-use 
control.

G. Enforcement and In-Use Perform ance
1. Liability Periods

In accordance with the CAAA of 
1990, ORVR controls for new LDVs 
must have useful lives of 10 years or
100,000 miles (160,000 km) or the 
equivalent, with recall testing allowed 
up to 7 years or 75,000 miles (120,000 
km) or die equivalent, whichever occurs 
first! (CAA section 202(d)(1); 42 U.S.C. 
7521(d)(1)). LDTs with loaded vehicle 
weight up to 3,750 pounds (1,700 kg) 
have the same useful life requirement as 
LDVs. All other LDTs have a useful life 
requirement of 11 years or 120,000 
miles (190,000 km) or the equivalent, 
whichever occurs first. Pursuant to 
section 207(i), expected designs for 
ORVR controls are not “specified major 
emission control components,” because 
they cost less than $200. Therefore, 
unless more expensive components are 
utilized, manufacturers need only 
warrant them for 2 years or 24,000 miles 
(39,000 km) or the equivalent, 
whichever occurs first. If, at some time 
in the future, the Administrator should 
determine that the ORVR controls are 
“specified major emission control 
components,’ * manufacturers must 
warrant them for 8 years or 80,000 miles 
(130,000 km) or the equivalent, 
whichever occurs first (CAA section 
207(i)(2); 42 U.S.C. 7541 (i)(2)).

2. Selective Enforcement Audit Testing
Pursuant to CAA section 206(b), the 

Administrator is authorized to test new 
motor vehicles in order to determine 
whether vehicles being manufactured 
do in fact conform to the regulations 
with respect to which a certificate of 
conformity was issued. Therefore, LDVs 
and LDTs that are certified to meet the 
refueling emission standard are subject 
to this standard in a Selective 
Enforcement Audit (SEA).

In the 1987 NPRM, EPA discussed 
two testing issues which resulted from 
performing the refueling test on newly 
built motor vehicles. The first issue 
regarded the possible influence of new 
vehicle background evaporative 
emissions (i.e., hydrocarbon emissions 
from such things as the fresh paint on 
a new vehicle which has not fully 
cured) on refueling emission 
measurements. Historically, EPA has 
not conducted SEA testing for 
evaporative emissions due to the 
relatively large non-fuel background 
emissions emitted from newly built 
vehicles. However, EPA expected that 
background emissions would not 
significantly affect refueling emission 
measurements because the actual time 
for background evaporative losses to 
occur would be very short (refueling 
emission measurements have a duration 
of less than five minutes). Also, 
refueling measurements would be taken 
at an ambient temperature of 
approximately 80° F, so fuel and non
fuel evaporative emissions would not be 
increased by heating of the tank, engine, 
or other subsystems, as would occur 
during the usual evaporative emissions 
test. However, to address any concerns 
over the effects of background 
emissions, EPA proposed an additional 
SEA testing procedure where 
background emissions would be 
measured and then subtracted from the 
refueling emissions measurement. This 
additional procedure would be used if 
manufacturers provided evidence that 
newly built vehicle background 
emissions would significantly exceed 
in-use vehicle background emissions, 
which were intended to be included in 
the refueling standard.

Because manufacturers’ comments 
raised concerns about conducting the 
refueling test without measuring feu: 
background emissions, and about the 
extra time needed for the measurement, 
this final rule will include the new 
vehicle background emissions 
measurement proposed in the 1987 
NPRM as an optional procedure. 
However, this decision must be made 
before SEA testing is conducted. It will 
apply to all vehicles tested. EPA realizes

that when this background procedure is 
performed, in-use background 
emissions, which are included in the 
refueling standard, will also be 
subtracted from the refueling 
measurement. At this time, EPA has no 
way of separating new vehicle 
background emissions from in-use 
background emissions. For purposes of 
SEA testing only, both may therefore be 
subtracted off. Background emissions 
from the refueling measurements during 
in-use testing will not be subtracted 
since the standard includes 
measurement of such emissions and 
there is no concern regarding the higher 
background emissions from new 
vehicles. Additionally, upon approval 
by EPA, a manufacturer may develop 
and use its own background emissions 
measurement procedure for use during 
SEA testing. Revisions to 40 CFR part 
86, subpart G, § 86.608 (for LDVs) and 
to subpart K, §86.1008 (for LDTs) 
incorporate this additional procedure.

The second issue pertained to the 
unstabilized condition of the vapor 
storage canister(s) prior to SEA testing. 
In the NPRM, EPA proposed that the 
canisters of SEA vehicles be stabilized 
through a bench procedure, prior to 
refueling emissions testing, to help 
account for any large differences that 
may exist between an unused canister 
and a broken-in (aged) canister.

Most manufacturers commented that 
artificially aging canisters prior to 
emissions testing using either the 
procedure in the 1987 proposal or the 
evaporative emissions rulemaking is 
inconsistent with SEA testing and that 
performing the aging process would 
significantly add to the time needed to 
complete testing. This would make it 
difficult to conduct the correct number 
of tests per twenty-four hour period as 
proposed by § 86.608(g) for LDVs and 
§ 86.1008(g)(3) for LDTs. Additionally, 
several manufacturers indicated that if 
their vehicles were to undergo the entire 
refueling test procedure (with all of the 
necessary preconditioning drive- 
downs), the vehicles may accumulate 
too many miles to be sold as new.

EPA agrees that the proposed bench
aging procedure, as well as the updated 
procedure, adds significant time to SEA 
testing and, therefore, this final rule 
does not include an artificial aging 
procedure. EPA would have preferred to 
include an aged canister in the SEA test 
requirement, but at this point sees no 
practical way to incorporate the aged 
canister requirement and also address 
the manufacturers’ concerns. 
Manufacturers are required to perform 
the complete refueling test with new 
canisters for both integrated andriort- 
integrated designs. However, if
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manufacturers still have concerns about 
conducting the required number of tests 
per twenty-four hour period or 
accumulating too much mileage, they 
may, upon EPA approval, perform the 
Seal test described in Section C above, 
for either integrated or nan-integrated 
designs, during an SEA. The .seal test is 
aimed aft verifying the integrity of 
fiUpipe seals and vapor lines and 
eliminates consideration of potential 
canister emissions by thoroughly bench 
purging the canister prior to the 
refueling event. The canister 
preconditioning and preparatory driving 
are also eliminated, allowing 
manufacturers to complete testing 
without the additional mileage 
accumulation associated with the full 
test. Finally, the same 0.20 g/gal 
standard would apply and failure of the 
seal test would be considered equivalent 
to failing the full refueling emissions 
test.

During an SEA, manufacturers will 
test selected «SEA 'vehicles until a pass 
or fail decision has been reached for 
both the exhaust emission test and the 
refueling test. The 0.20 g/gal refueling 
standard is subject to 40 percent 
Acceptable 'Quality Level, which is the 
same criteria used for exhaust 
emissions.
3. Nonconformance Penalties i(MCPs)

In the regulations governing NCPs f40 
CFR66.11*Q3-8T), EPA specifies the 
criteria which must be met before an 
NCP will be made available for a new 
emission standard applicable to any 
subclass o f heavy-duty vehicles fi.e., 
vehicles with a GVWR in excess of *6000 
lbs, including the U JTs with a “GVWR 
between6/001 and 6,500 lbs. which are 
covered in fins regulation (HLDTs)). As 
described in those regulations, an NCP 
may be established for a new emission 
standard if  substantial work will be 
required to meet the new standard and 
a technological laggard is likely to exist. 
Substantial work means the application 
of technology not previously used in  a 
vehicle class or subclass or the 
significant modification of existing 
technology or design parameters.

■While ORVR systems have not been 
used to control refueling emissions on 
HLDTs and HDVs, EPA does not believe 
that an ORVR requirement constitutes 
substantial work as defined in the NCP 
regulations nor does EPA believe that a 
technological laggard will exist in die 
vehicle groups. The ORVR system is 
expected to be a minor extension of 
existing evaporative emission control 
technology rather than the application 
of new technology or the significant 
modification .of existing technology or 
design. EPA expects manufacturers

would use activated carbon fox storage 
of refueling vapors and air stripping for 
regeneration, just as are now used in 
evaporative emission control systems on 
LDTs and heavy-duty gasoline vehicles. 
The purge systems will essentially be 
the same as those used for evaporative 
controls.

While there may be some subjective 
disagreement on whether “substantial 
work” will be involved in meeting the 
standard, ERA believes all the 
manufacturers Of HLDTs will be able to 
comply with the standard and that no 
technological laggard will exist. EPA 
recognizes that effort will be required to 
equip the HLDTs with ©KVR systems, 
but the control technology required is 
well defined and .available to aid affected 
manufacturers. Furthermore, this 
regulation provides a  generous leadtime 
and control as phased in over a three- 
model-year period. Both of these factors 
will provide ralksf to any manufacturer 
who is having difficulty. In addition, the 
adopted test procedures address the 
manufacturers* technical concerns and 
should negate the need for an NCP for 
any manufactures'..

The regulations also permit 
consideration o f NCPs for other; 
emission standards, for which NCPs are 
not already provided, if  the standards 
become more difficult to meet as a result 
of a  new standard. However, as the test 
procedure is structured,, EPA does not 
believe that manufacturers will 
encounter significant additional 
difficulty in maintaining compliance 
with exhaust or evaporative emission 
standards as a result of the ORVR 
requirement.

In sum, “substantial work” will not be 
required and no technological laggards 
are expected. Therefore, EPA will not 
make NCPs available for refueling 
exhaust or evaporati ve emission 
standards*
4. In-Use ‘Performance

As in the case of other evaporative 
emissions, die control of refueling 
emissions is highly dependent qn 
vehicle operating and environmental 
factors such as vehicle speed and 
ambient temperature. EPA recognizes, 
therefore, that simply passing a test 
procedure cannot always ensure vehicle 
designs that achieve good control in  use.

EPA expects that manufacturers will 
design vehicles that pass the test and 
perform well in use. However, in order 
to best achieve the statutory goal of a  
high degree of control efficiency, the 
Agency will, i f  necessary, make hill use 
of existing regulations against defeat 
devices. Thus, EPA may deny 
certification upon determination that a 
particular refueling emission control

system design constitutes a defeat 
device ,(40 CFR 86.094—lfi)-2 EPA .could 
also invoke the defeat device regulations 
in the course or on the basis of the 
results of selective enforcement audit 
(SEA) and 'recall testing.

The following discussion, while not 
necessarily all-inclusive, provides 
examples of potential defeat devices 
related to compliance with refueling 
emission standards. EPA’s main nanoem 
is that some purge strategies used to 
pass emission tests may fee meffectave 
over a wide range of in-use driving 
patterns. For integrated systems, this 
concern will fee addressed in the 
Agency’s evaluation of evaporative 
system purge strategies during the 
certification process, as discussed in the 
evaporative emissions final rule ,(58 FR 
at 16007). The Agency will extend this 
evaluation to non-integrated refueling 
system puree strategies as wall.

This evaluation is intended to identify 
vehicle designs that, though capable of 
passing emission tests, may not function 
effectively in use. These would include 
non-integrated system designs that 
purge well during the prolonged warm- 
vehkde driving allowed in the refueling 
test drivedown, but not in the driving 
patterns involving frequent cold starts 
often encountered in use.

EPA also will consider to be defeat 
devices those designs that purge at 
substantially higher rates during high
speed operation than during low-speed 
operation, such that they primarily 
depend on the high-speed purge to pass 
emission tests. Even if  such designs do 
pass the test, they may produce high 
refueling emissions if they purge 
substantially less during typical non
freeway urban driving than during the 
refueling test drivedown. Also, designs 
that shut purge off at any time ¡for other 
than safely reasons would fee closely 
examined fey ETA for possible 
classification as defeat devices.
III. Public Participation

ORVR controls have been under 
consideration by EPA since the CAAAs 
of 1977. The public process, which first 
began in 1970, has proceeded through 
various stages over the past 15 years.

In response to the provisions of 
section 202(aKO) of the 1977 CAAAs, 
EPA hritiafted a public process in 1978 
to receive comments on the feasibility 
and desirability of implementing ORVR 
controls. In 1980, ETA published a 
technical report which tentatively 
concluded that ORVR -controls were 
feasible for LOVs. However, no action

2 "Prohibition -of iUse >®f Emission Gout-roll -Defeat 
Devices,” MSflC Advisory Circular id®. 2A  
December 11, i>972.



Federal Register / Vol. 59, No. 66 /  Wednesday, April 6, 1994 / Rules and Regulations 16279

was taken at the time due to concerns 
over economic difficulties in the auto 
industry.

EPA reinstituted its assessment of 
ORVR controls in 1983 as part of a 
broad assessment of the strategies 
available to control emissions in the 
gasoline marketing industry. As part of 
this study, in August 1984, EPA 
published an extensive analysis of the 
options available to control refueling 
emissions including ORVR controls. 
Supporting documentation for this 
analysis are in public docket A—84-07, 
along with the public comments 
received on the “Gasoline Marketing 
Study”.

After receiving comments on the 
study, EPA prepared an in-depth 
analysis of the comments, developed 
further work on several key issues 
related to ORVR controls, and 
conducted enhanced assessments of the 
options under consideration. This 
resulted in a draft Regulatory Impact 
Analysis, Response to Public 
Comments, and related analysis and 
documentation related to ORVR 
controls. This information is also in 
public docket A-84-07. A public 
meeting regarding the ORVR test 
procedure was also held during this 
time frame.

The results of EPA’s study of emission 
control options for the gasoline 
marketing industry culminated in an 
August 1987 proposal to require ORVR 
controls on gasoline-powered LDVs, 
LDTs, and HDVs. A public hearing was 
held in October 1987 and the comment 
period closed in February 1988. ' 
Information supporting the NPRM and 
comments on the proposal are in public 
docket A—87—11. However, due initially 
to safety concerns raised by some 
commenters and later to pending 
revisions to the CAA, EPA deferred 
action on finalizing the ORVR rule.

The 1990 CAAAs contained 
provisions requiring an integrated 
program of LDV ORVR and Stage II 
controls. In response to the ORVR 
provisions, on September 3,1991 (56 FR 
43682), EPA published a Federal 
Register notice seeking further comment 
on the NPRM and the safety issues 
related to ORVR controls including a 
safety assessment prepared by the DoT.
A public hearing was held to receive 
comment on these issues on September 
26, 27,1991. The comment period 
closed in late October 1991. These 
comments and related materials are in 
public docket A-87-11. On April 15, 
1992, EPA published a Federal Register 
notice (57 FR 13220) announcing its 
decision not to proceed with 
implementing ORVR controls at that

time, based on safety concerns raised by 
DoT.

Subsequently, a panel of the DC 
Circuit overturned EPA’s 1992 action. 
EPA then published another Federal 
Register notice (May 27,1993, 58 FR 
30731) raising issues for public 
comment and allowing approximately 
90 days for comment. Another public 
hearing seeking comment on the NPRM 
and other changed circumstances was 
also held. This hearing was held on July 
22,1993 and comments closed 30 days 
later. These comments are in public 
docket A -87-11 as are EPA materials in 
support of the notice.

During the years in which ORVR has 
been under consideration, there have 
been at least five formal opportunities 
for oral and/or written public comment. 
In addition, numerous other public 
interactions have occurred on this 
matter and have been documented and 
placed in the docket for public review.

Over the fifteen years of the ORVR 
public process, EPA has received 
hundreds of written comments 
regarding this requirement. However, 
many of the past comments have 
essentially been addressed by changed 
circumstances or other developments. 
Major issues such as fuel volatility and 
improved vehicle evaporative emission 
controls have now been decided by 
regulation, and the control of refueling 
emissions using Stage II equipment was 
addressed by the 1990 CAAAs. Also, 
many previous comments in areas such 
as ORVR costs and test procedures were 
factored into subsequent analyses and 
notices, making only the most recent set 
of comments applicable.

The public docket contains a 
Summary and Analysis of Comments 
document which addresses still-relevant 
issues raised by the commenters. It 
generally does not address past . 
comments on issues which have been 
resolved by related statutory or 
regulatory action or through subsequent 
published analyses or Federal Register 
notices. Also, it does not address 
comments which were received at one 
point but later negated by subsequent 
comments due to further developments 
and changed circumstances. The 
Summary and Analysis of Comments 
focuses primarily on comments received 
in response to the June 1993 Federal 
Register notice and unresolved 
comments from both the August 1987 
NPRM and September 1991 Federal 
Register notices.
IV. Regulatory Impact Analysis

As part of the assessment and 
decision making process regarding 
ORVR controls, EPA has prepared an in- 
depth Regulatory Impact Analysis (RIA).

This RIA is available in the public 
docket. The RIA assesses the 
environmental impact, costs, and cost 
effectiveness of ORVR controls, as well 
as other associated benefits, for the 
combined LDV and IDT program 
described above for a number of 
scenarios. It also includes a sensitivity 
analysis for several key parameters, it 
should be noted that the RIA was 
completed prior to EPA’s decision to 
delay the requirements for LDTs and to 
exclude HDVs. These controls were 
included in the analysis and were 
assumed to begin in 1998. EPA expects 
that inclusion of these items in the 
analysis has no significant effect en the 
results and does not affect the 
conclusions which are based on the 
analysis. The major findings of the RIA 
for LDV and LDT ORVR controls are 
presented below.

Before discussing these key findings, 
it is important to note that EPA analysis 
has assumed that ORVR controls will 
apply nationwide to all vehicle classes. 
However, the scenarios analyzed focus 
not only on the overall nationwide 
control program, but also on the control 
in the ozone NAAs. Furthermore, since 
Stage II controls are in place or expected 
in most of the ozone NAAs, the 
incremental impacts of ORVR controls 
relative to Stage II are assessed as well.
A. Environm ental Im pact

While refueling emissions control has 
value whenever it occurs, it is most 
critical during the ozone season. The 
five month ozone season refueling 
emission inventory is about 200,000 
tons per year; when annualized, this 
value increases to approximately
475,000 tons per year. Refueling 
emissions vary directly with fuel use 
and fuel RVP/temperatures. 
Approximately 52 percent of refueling 
emissions occur in AAs and 48 percent 
occur in NAAs. Of this 48 percent, 
about 33 percent currently are, or are 
expected to be, subject to Stage II 
control equipment. The percentage of 
gasoline consumption in the NAAs and 
covered by Stage II is slightly higher (55 
and 44 percent respectively) than the 
contribution to the refueling emission 
inventory, primarily due to RVP 
controls.

The emission reductions achieved by 
ORVR controls depend on the in-use 
efficiency of the control system and the 
area in which the control is applied. 
Based on the stringency of the test 
procedure the full life useful life 
certification requirement, and the 
salutary effect of Inspection/ 
Maintenance (I/M) programs and 
onboard diagnostics, EPA expects very 
high in-use efficiency from ORVR
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systems. In the ozone NAAs, where RVP 
control and basic and enhanced I/M are 
prevalent, EPA expects in-use efficiency 
of over 95 percent, with a somewhat 
lower value in attainment areas due to 
lack of RVP control and I/M. In the 
ozone NAAs, EPA expects in-use 
efficiency of approximately 97 percent. 
The in-use efficiency in attainment 
areas (which would lack RVP control 
and enhanced I/M) is somewhat less, 
and in some cases is predicted to be less 
than 95 percent. The Agency notes, 
however, that this prediction is skewed 
because data for the southeast I5.S... 
indicate that average dispensed fuel 
temperature in that region is seven 
fahrenheit degrees higher than 
anywhere else in the country. EPA is 
basing its predictions on this 
information because it is the only 
available data. However, die Agency 
knows of no reason why dispensed fuel 
temperatures should he so much higher 
in this region, i f  the same range of 
dispensed fuel temperatures were used 
for die southeast region as for die 
southwest U.S., the in-use efficiency of 
property operating systems in all areas 
would he predicted to average 95 
percent

The benefits vary over time and with 
the scenario analyzed. Benefits vary 
over time because of die phase-in of the 
ORVR requirement and (the need lor 
fleet turnover to occur before full 
implementation ofORVR-equrpped 
vehicles occurs. The key variable with 
regard to scenarios is the presence and 
possible phase-out of Stage II controls. 
ORVR benefits in  NAAs include control 
over service stations in  NAAs without 
Stage II, oorttrol at service stations 
which now receive waivers, and control 
over vapors missed by Stage U 
equipment.

For the rulemaking as a whole, 
neglecting the presence of Stage 51 
controls, lOV/LDT ORVR would 
achieve average annual emission 
reductions of over 420,990 tons per 
year. WMi Stage II phaseout when 
ORVR and Stage H would cover the 
same percent o f fuel m use, the average 
annual emission reduction is about
378.000 tons. Even i f  Stage II controls 
are retained, an incremental benefit of
285.000 tons occurs nationwide. Of 
these reductions, approximately 20 
percent occur in NA areas, with the 
overall percentage in NAAs increasing 
substantially if'Stage IT is phased out.
B. Costs ofCtm tm d

ORVR costs rtf control are comprised 
of control system hardware costs plus 
short term ‘(five year) -oasts for research, 
development, and testing (RTJ,& T) 
minus fuel vapor recovery credits. Costs

were derived incremental to the effects 
of enhanced evaporative emissions and 
RVP control, with the assumption that 
most vehicles would use integrated 
evaporative/refuelmg control systems 
with liquid seals in  the lillneck. The 
retail price equivalent (RPEJ for 
hardware and R,-D,& T costs range from 
$6—8 for LDVs and LDTs.

Even these small costs are somewhat 
offset by ORVR fuel recovery credits. 
The level of the ORVR recovery credit 
depends on whether Stage II equipment 
is used when refueling. For the 
nationwide case, which involves Stage 
II and ncai-Stage II areas, the NPV of the 
recovery credit ranges from $2-$4 per- 
vehicle for LDVs and LDTs. Accounting 
for these recovery credits, both short 
and long term net costs are under $5 far 
LDVs and LDTs.

EPA assessed the net costs o f LDV and 
LDT ORVR controls for three scenarios. 
The first (baseline) scenario neglected 
the presence of Stage II contends, the 
second accounted for Stage II oamtedls 
with phaseout in 2010, and the third 
included Stage 55 with no phaseout. In 
each case, the ORVR hardware 
R,D A T costs are the same, but the 
recovery credit varies. In the first case 
the average annual cost is about — $6 
million over the period 1998-2020.
With Stage II present and phasing cut in 
2010, the average annual costs is $2 
million. With no phase out average 
annual costs increase to $27 million 
over the period 1998 to 2020. The 1998 
NPV costs (discounted at 7  percent to 
1998) for the same three scenarios are 
$102 million, $264 axnMian,, ¡and $435 
million, respectively. In the cases where 
costs are negative, it is  because fire 
value of the recovery credits exceeds file 
hardware and R, O, *  Tcosts.
C. Cost E ffectiveness

Using the net present value of the 
costs and emission reduction benefits, 
EPA has calculated fire cost 
effectiveness Of LDV/LDT ORVR 
controls for the three scenarios 
mentioned above. For the first case 
where Stage 11 controls are neglected, 
the cost effectiveness is about $35 per 
ton. In the second case where Stage R 
control is considered, but phased out in 
2010, the cost -effectiveness is about 
$100 per tom. In the final case where 
Stage II is not phased cut, the cost 
effectiveness is about $210 per ton.

When all costs are included in fire 
calculations but only NAA emission 
reductions are credited, the cost 
effectiveness values change. For the first 
case discussed above, cost effectiveness 
value is  $70 per ton. In the second and 
third scenarios, die cost effectiveness

would increase to about $250 and $775 
per ton, respectively.
D. O ther B enefits

In addition to the VOC -emission 
reduction benefits cited above, LDV/ 
LDT ORVR controls have -other benefits. 
ORVR controls would result in an 
average energy savings equivalent to 78 
million gallons of gasoline per year 
between file period 1998 and 2020 
assuming ho Stage H phaseout and 
about 108 million gallons per year if  
Stage IC is phased out. fa  addition, there 
will be health benefits as a result of 
reductions in air toxic emissions. Best 
estimates are the avoidance of about 5 -  
6 cancer incidences per year as a result 
of lower refueling benzene emissions. 
Additional cancer avoidances are 
possible depending on the assumption 
regarding the toxicological impact of the 
remainder of the constituents of the 
gasoline vapor. Reductions in  potential 
non-camoer health -effects and welfare 
benefits such as reduced crop and 
material -damage due to ozone would 
occur as well.
E. Benefit-Cost Ratio

Comparing the average annual oost 
and emission reduction benefits shown 
in the tables presented in the R5A, if 
even a  minimal dollar value ©f $-500 per 
ton is ascribed to the health mod 
environmental benefits, the dnHsrr 
benefits o f LDV/LDT ORVR ccmtrols 
exceed the oasts. The benefit to cost 
ratio for NA areas mages from 1.3 for 
the -scenario where Stage U is retained 
to 32 if Stage II is phased ffiui. If Stage 
II operating ¡costs which are no imager 
incurred after Stage II phaseout are 
considered, there is an annual average 
monetary savings of about $40 million 
since the costs of operating the Stage II 
control technology are eliminated.
V. Consultation With DOT

As required by section 202(a)(6) of the 
Clean Air Act, EPA has consulted at 
length with the Department o f 
Transportation before promulgating this 
rule. Interagency review documents are 
contained in secti on IV-H of this 
rulemaking’s docket. In addition, the 
docket contains a  November 1993 DOT/ 
NHTSA report entitled “An Assessment 
of Onboard Refueling Vapor Recovery 
Systran Safely” provided to EPA by 
DOT/NHTSA as part of the consultation 
process,
VI. Judicial Review

Under section 307(b)Il) o f the Clean 
Air A ct EPA hereby finds that these 
regulations are o f national applicability- 
Accordingly, judicial review of this 
action is available only by filing a
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| petition for review in the United States 
Court of Appeals for the District of 

> Columbia Circuit within 60 days of 
publication. Under section 307(b)(2) of 

i the Act, the requirements which are the 
subject of today’s notice may not be 
challenged later in judicial proceedings 
brought by EPA to enforce these 
requirements.
VII. S tatutory A uthority

The statutory authority for this 
proposal is provided by sections 202(a)
(1) and (2), 202(a)(6), 206, and 301(a) of 
the CAA, 42 U.S.C. 7521(a)(1) and (2), 
7521(a)(6), 7525, and 7601(a).
VIII. Executive Order 12866

Under Executive Order 12866 (58 FR 
51735, October 4,1993) the Agency 
must determine whether the regulatory 
action is “significant” and therefore 

! subject to OMB review and the 
requirements of the Executive Order.
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may:

I (1) Have an annual effect on the economy 
of $100 million or more or adversely affect 
in a material way the economy, a sector o f 
the economy, productivity, competition, jobs, 
the environment, public health or safety, or 
State, local, or tribal governments or 
communities;

(2) Create a serious inconsistency or 
otherwise interfere with an action taken or 
planned by another agency;

(3) Materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations o f 
recipients thereof; or

(4) Raise novel legal or policy issues 
arising out of legal mandates, the President’s 
priorities, or he principles set forth in  the 
Executive Order.

These final regulations have been 
reviewed in accordance with Executive 
Order 12866. Under the terms of the 
Order the Administrator has assessed 
the potential costs and benefits of this 
regulatory action.

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that this rule is a “significant regulatory 
action” because this rule has an effect 
on the long-term implications of 
stationary and mobile source controls 
and requires interagency consultations. 
The average annual cost is about $27 
million over the period 1998 to 2020, 
assuming ho Stage II phaseout. If Stage
II is phased out, recovery credits for 
ORVR systems increase to the point that 
average annual costs are only about $2 
million (ignoring the savings in Stage II 
maintenance). As such, this action was 
submitted to OMB for review. Changes 
made in response to OMB suggestions or 
recommendations will be documented 
in the public record.

IX . Compliance With the Regulatory 
Flexibility Act

The Regulatory Flexibility Act, 5 
U.S.C. 601-602, requires that Federal 
agencies examine the impacts of their 
regulations on small entities. Under 5 
U.S.C 604(a), whenever an agency is 
required to publish a rulemaking, it 
must prepare and make available for 
public comment a regulatory flexibility 
analysis (RFA). Such an analysis is not 
required if the head of an agency 
certifies that a rule will not have a 
significant economic impact on a 
substantial number of small entities, 
pursuant to 5 U.S.C 605(b).

The requirements for ORVR systems 
in this regulation apply to motor vehicle 
manufacturers. Small LDV 
manufacturers have been granted a 
delayed phase-in of the ORVR 
requirement and LDT manufacturers 
have a longer leadtime than originally 
proposed. Therefore, I certify that this 
rule will not have a significant adverse 
impact on a substantial number of small 
entities.
X. Information Collection Requirements 
Paperw ork Reduction Act

The information collection 
requirements in this rule will be 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act, 44 U.S.C 
3501 et seq. An Information Collection 
Request document has been prepared by 
EPA (ICR #783.32} and a copy may be 
obtained from Sandy Farmer, 
Information Policy Branch; EPA, 401 M 
Street, SW., Washington, DC 20460 or 
by calling 202-260-2740. These 
requirements are not effective until 
OMB approves them and a technical 
amendment to that effect is published in 
the Federal Register.

This collection of information has an 
estimated annual reporting and 
recordkeeping burden averaging 334 
hours per response. These estimates 
include time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information.

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to 
Chief, Information Policy Branch; EPA; 
401 M Street, SW (Mail Code 2136); 
Washington, DC 20460; and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, marked 
“Attention: Desk Officer for EPA;”

List of Subjects 
40 CFR Part 86

Administrative practice and 
procedures. Confidential business 
information, Labeling, Motor vehicle 
pollution, Reporting and recordkeeping 
requirements.
40 CFR Part 88

Motor vehicle pollution, Reporting 
and recordkeeping requirements.
40 CFR Part 600

Administrative practice and 
procedure, Electric power, Fuel 
economy, Labeling, Reporting and 
recordkeeping requirements.

Dated: January 24,1994.
Carol M. Browner,
Administrator.

For the reasons set forth in the 
preamble, parts 86,88, and 600 of title 
40 of the Code of Federal Regulations 
are amended as follows:

PART 86—CONTROL OF AIR 
POLLUTION FROM NEW AND IN-USE 
MOTOR VEHICLES AND NEW AND IN- 
USE MOTOR VEHICLE ENGINES: 
CERTIFICATION AND TEST 
PROCEDURES

t . The authority citation for part 86 
continues to read as follows:

Authority: Secs. 202, 203, 205, 2 0 7 ,208 , 
215, 216, and 301(a), Clean Air Act, as 
amended {42 U.S.C 7521, 7522, 7524, 7525, 
7541, 7542, 7549, 7550, 7552, and 7601(a)).

Subpart A—[Amended]

2. A new § 86.001-2 is added to 
subpart A to read as follows:

§86.001-2 Definitions.
The definitions of § 86.098-2 

continue to apply to 1998 and later 
model year vehicles. The definitions 
listed in this section apply beginning  
with the 2001 model year.

Useful life  means:
(1) For light-duty vehicles, and for 

light light-duty trucks not subject to the 
Tier 0 standards of § 86.094-9(a), 
intermediate useful life and/or frill 
useful life. Intermediate useful life is a 
period of use of 5 years or 50,000 miles, 
whichever occurs first. Full useful life is 
a period of use of 10 years or 100,000 
miles, whichever occurs first, except as 
otherwise noted in § 86.094-9. The 
useful life of evaporative and/or 
refueling emission control systems on 
the portion of these vehicles subject to 
the evaporative emission test 
requirements of § 86.130-96, and/or the 
refueling emission test requirements of 
§ 86.151-2001, is defined as a period of
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use of 10 years or 100,000 miles, 
whichever occurs first.

(2) For light light-duty trucks subject 
to the Tier 0 standards of § 86.094-9(a), 
and for heavy light-duty truck engine 
families, intermediate and/or full useful 
life. Intermediate useful life is a period 
of use of 5 years or 50,000 miles, 
whichever occurs first. Full useful life is 
a period of use of 11 years or 120,000 
miles, whichever occurs first. The 
useful life of evaporative emission and/ 
or refueling control systems on the 
portion of these vehicles subject to the 
evaporative emission test requirements 
of § 86.130-96, and/or the refueling 
emission test requirements of § 86.151- 
2001, is also defined as a period of 11 
years or 120,000 miles, whichever 
occurs first.

(3) For an Otto-cycle heavy-duty 
engine family:

(i) For hydrocarbon and carbon 
monoxide standards, a period of use of
8 years or 110,000 miles, whichever first 
occurs.

(ii) For the oxides of nitrogen 
standard, a period of use of 10 years or
110.000 miles, whichever first occurs.

(iii) For the portion of evaporative 
emission control systems subject to the 
evaporative emission test requirements 
of § 86.1230-96, a period of use of 10 
years or 110,000 miles, whichever 
occurs first.

(4) For a diesel heavy-duty engine 
family:

(i) For light heavy-duty diesel 
engines, for hydrocarbon, carbon 
monoxide, and particulate standards, a 
period of use of 8 years or 110,000 
miles, whichever first occurs.

(ii) For light heavy-duty diesel 
engines, for the oxides of nitrogen 
standard, a period of use of 10 years or
110.000 miles, whichever first occurs.

(iii) For medium heavy-duty diesel 
engines, for hydrocarbon, carbon 
monoxide, and particulate standards, a 
period of use of 8 years or 185,000 
miles, whichever first occurs.

(iv) For medium heavy-duty diesel 
engines, for the oxides of nitrogen 
standard, a period of use of 10 years or
185.000 miles, whichever first occurs.

(v) For heavy heavy-duty diesel 
engines, for hydrocarbon, carbon 
monoxide, and particulate standards, a 
period of use of 8 years or 290,000 
miles, whichever first occurs, except as 
provided in paragraph (4)(vii) Of this 
definition.

(vi) For heavy heavy-duty diesel 
engines, for the oxides of nitrogen 
standard, a period of use of 10 years or
290.000 miles, whichever first occurs.

(vii) For heavy heavy-duty diesel 
engines used in urban buses, for the 
particulate standard, a period of use of

10 years or 290,000 miles, whichever 
first occurs.

3. A new § 86.001-9 is added to 
subpart A to read as follows:

§ 86.001-9 Emission standards for 2001 
and later model year light-duty trucks.

Section 86.001-9 includes text that 
specifies requirements that differ from 
§ 86.096—9 or § 86.097-9. Where a 
paragraph in § 86.096-9 or § 86.097—9 is 
identical and applicable to § 86.001-9, 
this may be indicated by specifying the 
corresponding paragraph and the 
statement “(Reserved). For guidance see 
§ 86.096-9.” or “(Reserved). For 
guidance see §86.097-9.”.

(a) (Reserved). For guidance see 
§86.097-9.

(b) introductory text through (b)(5) 
(Reserved). For guidance see §86.096-9.

(b) (6) Vehicles certified to the 
refueling standards set forth in 
paragraph (d) of this section are not 
required to demonstrate compliance 
with-the Fuel Dispensing Spitback 
standards contained in § 86.096-9
(b)(l)(iii) and (b)(2)(iii): Provided, that 
they meet the requirements of § 86.001- 
28(f).

(c) (Reserved). For guidance see 
§86.097-9.

(d) Refueling emissions from 2001 
and later model year gasoline-fueled 
and methanol-fueled Otto-cycle- and 
petroleum-fueled and methanol-fueled 
diesel-cycle-light duty trucks of 6,000 
pounds or less GVW shall not exceed 
the following standards. The standards 
apply equally to certification and in-iise 
vehicles.

(1) Standards—(i) H ydrocarbons (for 
gasoline-fueled Otto-cycle and 
petroleum -fueled diesel-cycle vehicles).''
0.20 gram per gallon (0.053 gram per 
liter) of fuel dispensed.

(ii) Organic M aterial Hydrocarbon 
Equivalent (for m ethanol-fueled  
vehicles). 0.20 gram per gallon (0.053 
gram per liter) of fuel dispensed.

(2) (i) The standards set forth in 
paragraphs (d)(l)(i) and (ii) of this 
section refer to a sample of refueling 
emissions collected under the 
conditions as set forth in subpart B of 
this part and measured in accordance 
with those procedures.

(ii) For vehicles powered by 
petroleum-fueled diesel-cycle engines, 
the provisions set forth in paragraph
(d)(l)(i) of this section may be waived: 
Provided, that the manufacturer 
complies with the provisions of 
§ 86.001-28(f) of this subpart.

(3) A minimum of the percentage 
shown in Table A01—09 of a 
manufacturer’s sales of the applicable 
model year’s gasoline- and methanol- 
fueled Otto-cycle and petroleum-fueled

and mëthanol-fueled diesel-cycle light- 
duty trucks of 6,000 pounds or less 
GVW shall be tested under the 
procedures in subpart B of this part 
indicated for 2001 and later model 
years, and shall not exceed the 
standards described in paragraph (d)(1) 
of this section. Vehicles certified in 
accordance with paragraph (d)(2)(h) of 
this section, as determined by the 
provisions of § 86.001-28(g), shall not 
be counted in the calculation of the 
percentage of compliance.

Table A01-0 9 .—Implementation
S chedule for Light-Duty Truck 
R efueling Emission Testing

Model year Sales
percentage

2001......'......................... . 40
2002 ........................................ 80
2003 and subsequent.............. 100

(e) through (f) (Reserved)
(g) through (k) [Reserved) . For 

guidance see §86.097—9.
4. A new § 86.001-21 is added to 

subpart A to read as follows:

§86.001-21 Application for certification.
Section 86.001-21 includes text that 

specifies requirements that differ from 
§ 86.094-21 or § 86.096-21. Where a 
paragraph in § 86.094—21 or § 86.096-21 
is identical and applicable to § 86.001- 
21, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved). For guidance see 
§ 86.094-21,” or “(Reserved). For 
guidance see § 86.096-21.”.

(a) through (b)(3) (Reserved). For 
guidance see § 86.094—21.

(b) (4)(i) For light-duty vehicles and
light-duty trucks, a description of the 
test procedures to be used to establish 
the evaporative emission and/or 
refueling emission deterioration factors, 
as appropriate, required to be 
determined and supplied in § 86.001- 
23(b)(2). /

(b)(4)(h) through (b)(5)(iv) [Reserved). 
For guidance see § 86.094-21.

(b)(5)(v) For light-duty vehicles and 
applicable light-duty trucks with non- 
integrated refueling emission control 
systems, the number of continuous 
UDDS cycles, determined from the fuel 
economy on the UDDS applicable to the 
test vehicle of that evaporative/ 
refueling emission family-emission 
control system combination, required to 
use a volume of fuel equal to 85% of 
fuel tank volume.

(b)(6) through (8) [Reserved). For 
guidance see § 86,094-21.

(b)(9) For each light-duty vehicle, 
light-duty truck, evaporative/refueling 
emission family or heavy-duty vehicle
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evaporative emission family, a 
description of any unique procedures 
required to perform evaporative and/or 
refueling emission tests, as applicable, 
(including canister working rapacity, 
canister bed volume, and fuel 
temperature profile for the running loss 
test) for all vehicles in that evaporative 
and/or evaporative/refueling emission 
family, and a description of the method 
used to develop those unique 
procedures.

(10) For each light-duty vehicle or 
applicable light-duty truck evaporative/ 
refueling emission family, or each 
heavy-duty vehicle evaporative 
emission family:

(i) Canister working capacity, 
according to the procedures specified in 
§86.132-96(h)(l)(iv);

(11) Canister bed volume; and
(iii) Fuel temperature profile for the 

running loss test, according to the 
procedures specified in § 86.129-94(d).

(c) through (i) [Reserved). For 
guidance see § 86.094—21.

(j) and (k) [Reserved}. For guidance 
see §86.096-21.

5. A new § 86.001-22 is added to 
subpart A to read as follows:

§86.001-22 Approval of application for 
certification; test fleet selections; 
determinations of parameters subject to 
adjustment for certification and Selective 
Enforcement Audit, adequacy of limits, and 
physically adjustable ranges.

Section 86.001—22 includes text that 
specifies requirements that differ from 
§ 86.094—22. Where a paragraph in 
§ 86.094—22 is identical and applicable 
to § 86.001-22, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved}. For 
guidance see § 86.094—22.“.

(a) through (c) [Reserved}. For 
guidance see § 86.094-22.

(d) A pproval o f test procedures. (1) 
The Administrator does not approve the 
test procedures for establishing the 
evaporative or refueling emission 
deterioration factors for light-duty 
vehicles and light-duty trucks. The 
manufacturer shall submit the 
procedures as required in § 86.098- 
21(b)(4)(i) prior to the Administrator’s 
selection of the test fleet under
§ 86.098—24(b)(1), and if such 
procedures will involve testing of 
durability data vehicles selected by the 
Administrator or elected by the 
manufacturer under § 86.098-24(c)(l), 
prior to initiation of such testing.

(d)(2) through (g) [Reserved}. For 
guidance see §86.094-22.

6. A new § 86.001-23 is added to 
subpart A to read as follows:

§86.001-23 Required data.
Section 86.001-23 includes text that 

specifies requirements that differ from 
§ 86.095-23 or § 86.098-23. Where a 
paragraph in § 86.095-23 or § 86.098-23 
is identical and applicable to § 86.001- 
23, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved). For guidance see 
§ 86.095-23.“ or “[Reserved). For 
guidance see § 86.098-23.“»

(a) through (b)(1) (Reserved). For 
guidance see § 86.095-23.

(b) (2) For light-duty vehicles and 
light-duty trucks, the manufacturer shall 
submit evaporative emission and/or 
refueling emission deterioration factors 
for each evaporative/refueling emission 
family-emission control system 
combination and all test data that are 
derived from testing described under
§ 86.001-21(b)(4)(i) designed and 
conducted in accordance with good 
engineering practice to assure that the 
vehicles covered by a certificate issued 
under §86.001—30 will meet the 
evaporative and/or refueling emission 
standards in §86.099-8 or §86.001-9, 
as appropriate, for the useful life of the 
vehicle.

(b)(3) through (b)(4)(ii) [Reserved). For 
guidance see § 86.095-23.

(b) (4)(iii) (Reserved). For guidance see 
§ 86.098-23.

(c) through (e)(1) (Reserved). For 
guidance see § 86.095-23.

(e) (2) For evaporative and refueling 
emission durability, or light-duty truck 
or heavy-duty engine exhaust emission 
durability, a statement of compliance 
with paragraph (b)(2) of this section or 
§ 86.095-23 (b)(l)(ii), (b)(3) or (b)(4) (i) 
and (ii) or § 86.098-23 (b)(4)(iii), as 
applicable.

(3) For certification of vehicles with 
non-integrated refueling systems, a 
statement that the drivedown used to 
purge the refueling canister was the 
same as described in the manufacturers’ 
application for certification. 
Furthermore, a description of the 
procedures used to determine the 
number of equivalent UDDS miles 
required to purge the refueling canisters, 
as determined by the provisions of 
§ 86.098-21(b)(5)(v) and subpart B. 
Furthermore, a written statement to the 
Administrator that all data, analyses, 
test procedures, evaluations and other 
documents, on which the above 
statement is based, are available to the 
Administrator upon request.

(f) through (1) (Reserved). For 
guidance see § 86.095-23.

(m) [Reserved). For guidance see 
§ 86.098.23.

7. A new § 86.001—24 is added to 
subpart A to read as follows:

§86.001-24 Test vehicles and engines.
Section 86.001-24 includes text that 

specifies requirements that differ from 
§ 86.096-24 or § 86.098-24. Where a 
paragraph in § 86.096-24 or § 86.098-24 
is identical and applicable to § 86.001- 
24, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved). For guidance see 
§86.096-24.” or “(Reserved}. For 
guidance see §86.098-24.”.

(a) introductory text through (a)(4) 
(Reserved). For guidance see § 86.096-
24.

(a)(5) through (a)(7) [Reserved). For 
guidance see § 86.098-24.

(a) (8) through (b)(l)(vi) [Reserved).
For guidance see § 86.096-24.

(b) (lKvii)(A) through (b)(l)(viii)(A) 
[Reserved). For guidance see §86.098-
24.

(b)(viii)(B) through (e) (Reserved). For 
guidance see § 86.096-24.

(f) Carryover and canyacross o f 
durability and em ission data. In lieu of 
testing an emission-data or durability 
vehicle (or engine) selected under
§ 86.096—24 (b) or (c), and submitting 
data therefor, a manufacturer may, with 
the prior written approval of the 
Administrator, submit exhaust emission 
data, evaporative emission data and/or 
refueling emission data, as applicable, 
on a similar vehicle [or engine) for 
which certification has been obtained or 
for which all applicable data required 
under § 86.098-23 has previously been 
submitted.

(g) through (h) [Reserved}. For 
guidance see §86.096-24.

8. A new § 86.001—25 is added to 
subpart A to read as follows:

§86.001-25 Maintenance.
Section 86.001-25 includes text that 

specifies requirements that differ from 
§ 86.094-25 or § 86.096-25. Where a 
paragraph in § 86.094-25 or § 86.096-25 
is identical and applicable to § 86.001-
25, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved). For guidance see 
§ 86.094—25.“ or “(Reserved). For 
guidance see § 86.098-25.”.

(a)(1) (Reserved). For guidance see 
§ 86.094-25.

(a)(2) Maintenance performed on 
vehicles, engines, subsystems, or 
components used to determine exhaust, 
evaporative or refueling emission 
deterioration factors, as appropriate, is 
classified as either emission-related or 
non-emission-related and each of these 
can be classified as either scheduled or 
unscheduled. Further, some emission- 
related maintenance is also classified as 
critical emission-related maintenance.
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(b) Introductory text through
(b)(3)(vi)(D) (Reserved!. For guidance 
see § 86.094-25.

(b)(3)(vi)(E) through (b)(3)(vi)(J) 
(Reserved). For guidance see § 86.098-
25.

(b)(3)(vii) through (b)(6)(i)(E) 
[Reserved). For guidance see § 86.094—
25.

(b)(6)(i)(F) Evaporative and refueling 
emission control system components 
(excluding canister air filter).

(b)(6)(i)(G) through (H) [Reserved]. For 
guidance see § 86.094-25.

9. A new § 86.001-26 is added to 
subpart A to read as follows:

§86.001-26 Mileage and service 
accumulation; emission measurements.

Section 86.001-26 includes text that 
specifies requirements that differ from 
§ 86.094-26, § 86.095-26, § 86.096-26 or 
§ 86.098—26. Where a paragraph in 
§ 86.094-26, § 86.095-26, § 86.096-26 or 
§86.098-26 is identical and applicable 
to §86.001-26, this may be indicated by 
specifying the corresponding paragraph 
and the statement “(Reserved). For 
guidance see § 86.094-26.” or 
“(Reserved). For guidance see § 86.095-
26. ”or “(Reserved). For guidance see 
§86.096-26.“ or “(Reserved). For 
guidance see § 86.098-26.” .

(a)(1) and (2) (Reserved). For guidance 
see § 86.094-26.

(a)(3) introductory text through 
(a)(3)(i)(A) [Reserved). For guidance see 
§ 86.098-26.

(a)(3)(i)(B) through (a)(3)(ii)(B) 
(Reserved). For guidance see §86.094-
26.

(a)(3)(ii)(C) (Reserved). For guidance 
see § 86.098-26.

(a) (3)(iiMD) through (b)(2) (iii) 
(Reserved). For guidance see § 86.094- 
26.

(b) (2)(iv) Service or mileage 
accumulation which may be part of the 
test procedure^ used by the 
manufacturer to establish evaporative 
and/or refueling emission deterioration 
factors.

(b)(3) through (b)(4)(i)(B) (Reserved). 
For guidance see § 86.094-26.

(b)(4)(i)(C) Exhaust, evaporative and/ 
or refueling emission tests for emission- 
data vehicle(s) selected for testing under 
§86.096-24(b)(l) (ii), (iii) or (iv)(A) or 
§ 86.098-24 (b)(l)(vii) shall be 
conducted at the mileage (2,000 mile 
minimum) at which the engine-system 
combination is stabilized for emission 
testing or at 6,436 kilometer (4,000 mile) 
test point under low-altitude conditions.

(b)(4)(i)(D) through (b)(4)(ii)(B) 
[Reserved). For guidance see § 86.095- 
26. ,

(b)(4)(ii)(C) Exhaust, evaporative and/ 
or refueling emission tests for emission

data vehicle(s) selected for testing under 
§ 86.094—24(b)(1) (ii), (iii), and (iv) shall 
be conducted at the mileage (2,000 mile 
minimum) at which the engine-system 
combination is stabilized for emission 
testing or at the 6,436 kilometer (4,000 
mile) test point under low-altitude 
conditions.

(b)(4)(ii)(D) [Reserved). For guidance 
see § 86.095-26.

(b) (4)(iii) [Reserved)
(bj(iv) through (c)(3) (Reserved). For 

guidance see § 86.094-26.
(c) (4) [Reserved). For guidance see 

§86.096-26.
(d) (Reserved). For guidance see 

§86.094-26.
10. A new § 86.001-28 is added to 

subpart A to read as follows:

§ 86.001 -28 Compliance with emission 
standards.

Section 86.001-28 includes text that 
specifies requirements that differ from 
§§ 86.094-28 and 86.098-28. Where a 
paragraph in § 86.094-28 or § 86.098-28 
is identical and applicable to § 86.001- 
28, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved). For guidance see 
§ 86.094-28.” or “(Reserved). For 
guidance see § 86.098-28.”.

(a)(1) [Reserved). For guidance see 
§86.094-28.

(a)(2) [Reserved). For guidance see 
§ 86.098-28.

(a)(3) [Reserved). For guidance see 
§86.094-28.

• (a)(4) introductory text through
(a)(4)(i) introductory text (Reserved). For 
guidance see § 86.098-28.

(a)(4)(i)(A) and (a)(4)(i)(B) (Reserved). 
For guidance see § 86.094-28.

(a)(4)(i) (C) through (D) (Reserved).
For guidance see § 86.098-28.

(a)(4)(ii)(A) [Reserved). For guidance 
see § 86.094-28.

(a)(4)(ii) (B) through (C) [Reserved).
For guidance see § 86;098-28.

(a)(4)(iii) (Reserved). For guidance see 
§ 86.098-28.

(a)(4)(iv) [Reserved). For guidance see 
§86.094-28.

(a)(4)(v) [Reserved). For guidance see 
§ 86.098-28.

(a) (5) and (6) [Reserved). For 
guidance see § 86.094-28.

(a)(7) introductory text through 
(a)(7)(i) [Reserved). For guidance see 
§ 86.098-28.

(a) (7)(ii) [Reserved). For guidance see 
§86.094-28.

(b) (1) Paragraph (b) of this section 
applies to light-duty trucks.

(2) Each exhaust, evaporative and 
refueling emission standard (and family 
emission limits, as. appropriate) of 
§ 86.001—9 applies to the emissions of 
vehicles for the appropriate, useful life 
as defined in §§ 86.098-2 and 86.001-9.

(b)(3) through (b)(6) [Reserved). For 
guidance see § 86.094—28.

(b)(7)(i) Paragraph (b)(7) of this 
section describes the procedure for 
determining compliance of a new 
vehicle with evaporative emission 
standards. The procedure described 
here shall be used for all vehicles in 
applicable model years.

(ii) The manufacturer shall determine, 
based on testing described in § 86.001- 
21(b)(4)(i)(A), and supply an 
evaporative emission deterioration 
factor for each evaporative/refueling 
emission family-emission control 
system combination. The factor shall be 
calculated by subtracting the emission 
level at the selected test point from the 
emission level at the useful life point.

(iii) The official evaporative emission 
test results for each evaporative/ 
refueling emission-data vehicle at the 
selected test point shall be adjusted by 
the addition of the appropriate 
deterioration factor. However, if the 
deterioration factor supplied by the 
manufacturer is less than zero, it shall 
be zero for the purposes of this 
paragraph.

(ivj Tne emission value to compare 
with the Standards shall be the adjusted 
emission value of paragraph (b)(7)(iii) of 
this section rounded to two significant 
figures in accordance with ASTM E 29- 
67 (reapproved 1980) (as referenced in 
§ 86.094-28(a)(4)(i)(B)(2)(jj))for each 
evaporative emission-data vehicle.

(8)(i) Paragraph (b)(8) of this section 
describes the procedure for determining 
compliance of a new vehicle with 
refueling emission standards. The 
procedure described here shall be used 
for all applicable vehicles in the 
applicable model years.

(ii) The manufacturer shall determine: 
based on testing described in § 86.098- 
21(b)(4)(i)(B), and supply a refueling 
emission deterioration factor for each 
evaporative/refueling emission family- 
emission control system combination. 
The factor shall be calculated by 
subtracting the emission level at the 
selected test point from the emission 
level at the useful life point.

(iii) The official refueling emission 
test results for each evaporative/ 
refueling emission-data vehicle at the 
selected test point shall be adjusted by 
the addition of the appropriate 
deterioration factor. However, if the 
deterioration factor supplied by the 
manufacturer is less than zero, it shall 
be zero for the purposes of this 
paragraph.

(ivj The emission value to compare 
with the standards shall be the adjusted 
emission value of paragraph (b)(8)(iii) of 
this section rounded to two significant 
figures in accordance with ASTM E 29-
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67 (reapproved 1980) (as referenced in 
§ 86.094—28(a)(4)(i)(B)(-2)(ii)) for each 
evaporative emission-data vehicle.

(9) Every test vehicle of an engine 
family must comply with all applicable 
standards (and family emission limits, 
as appropriate), as determined in 
paragraphs (b)(4)(iv), (b)(7)(iv) and
(b)(8)(iv) of this section, before any 
vehicle in that family will be certified.

(c) through (d) [Reserved!. For 
guidance see § 86.094-28.

(e) [Reserved!
(f) Fuel dispensing sp itback testing 

waiver. (1) Vehicles certified to the 
refueling emission standards set forth in 
§§86.098-8, 86.099-8 and 86.001-9 are 
not required to demonstrate compliance 
with the fuel dispensing spitback 
standards contained in these sections: 
Provided, that—

(1) The manufacturer certifies that thé 
vehicle inherently meets the Dispensing 
Spitback Standard as part of compliance 
with the refueling emission standard.

(ii) This certification is provided in 
writing and applies to the full useful life 
of the vehicle.

(2) EPA retains the authority to 
require testing to enforce compliance 
and to prevent non-compliance with the 
Fuel Dispensing Spitback Standard.

(g) Inherently low  refueling em ission  
testing waiver. (1) Vehicles using fuels/ 
fuel systems inherently low in refueling 
emissions are not required to conduct 
testing to demonstrate compliance with 
the refueling emission standards set 
forth in §§ 86.098-8, 86.099-8 or 
86.001-9: Provided, that—

(1) This provision is only available for 
petroleum diesel fuel. It is only 
available if the Reid Vapor Pressure of 
in-use diesel fuel is equal to or less than 
1 psi (7 Kpa) and for diesel vehicles 
whose fuel tank temperatures do not 
exceed 130 °F (54 °C); and

(ii) To certify using this provision the 
manufacturer must attest to the 
following evaluation: "Due to the low 
vapor pressure of diesel fuel and the 
vehicle tank temperatures, hydrocarbon 
vapor concentrations are low and the 
vehicle meets the 0.20 grams/gallon 
refueling emission standard without a 
control system.”

(2) The certification required in 
paragraph (g)(l)(ii) of this section must 
be provided in writing and must apply 
for the full useful life of the vehicle.

(3) EPA reserves the authority to 
require testing to enforce compliance 
and to prevent noncompliance with the 
refueling emission standard.

(4) Vehicles certified to the refueling 
emission standard under this provision 
shall not be counted in the sales 
percentage compliance determinations

for the 2001, 2002 and subsequent 
model years.

11. A new § 86.001—30 is added to 
subpart A to read as follows:

§ 86.001-30 Certification..
Section 86.001-30 includes text that 

specifies requirements that differ from 
§ 86.094-30, § 86.095-30 or § 86.098-30, 
Where a paragraph in § 86.094-30,
§ 86.095—30 or § 86.098—30 is identical 
and applicable to § 86,001-30, this may 
be indicated by specifying the 
corresponding paragraph and the 
statement "[Reserved!. For guidance see 
§86.094-30.” or "[Reserved!. For 
guidance see § 86.095-30. ” or 
"[Reserved). For guidance see § 86.098- 
30.”.

(a)(1) and (a)(2) [Reserved). For 
guidance see § 86.094-30,

(a)(3)(i) [Reserved). For guidance see 
§86.098-30.

(a)(3)(ii) through (a)(4)(ii) [Reserved]. 
For guidance see § 86.095-30.

(aj(4)(iii) introductory text through
(a) (4)(iii)(C) [Reservedl. For guidance 
see § 86.094-30.

(a)(4)(iv) introductory text [Reserved). 
For guidance see § 86.095-30.

(aj(4)(iv)(A) through (a)(12)
[Reserved). For guidance see § 86.094- 
30.

(a)(13) (Reserved). For guidance see 
§86.095-30.

(a)(14) (Reserved). For guidance see 
§86.094-30.

(a) (15) through (18) [Reserved). For 
guidance see § 86.096-30.

(a)(19) [Reserved). For guidance see 
§ 86.098-30.

(a) (20) For all fight-duty trucks 
certified to refueling emission standards 
under § 86.001—9, the provisions of 
paragraphs (a)(20) (i) through (iii) this 
section apply.

(i) All certificates issued are 
conditional upon the manufacturer 
complying with all provisions of
§ 86.001-9 both during and after model 
year production.

(ii) Failure to meet the required 
implementation schedule sales 
percentages as specified in § 86.001-9 
will be considered to be a failure to 
satisfy the conditions upon which the 
certificate(s) was issued and the 
individual vehicles sold in violation of 
the implementation schedule shall not 
be covered by the certificate.

(iii) The manufacturer shall bear the 
burden of establishiiig to the satisfaction 
of the Administrator that the conditions 
upon which the certificate was issued 
were satisfied.

(b) (1) introductory text through
(b) (l)(i) [Reserved). For guidance see 
§ 86.094-30.

(b)(l)(ii)(A) [Reserved). For guidance 
see § 86.094-30.

(b)(l)(ii)(B) The emission data 
vehicle(s) selected under § 86.001- 
24(b)(vii) (A) and (B) shall represent all 
vehicles of the same evaporative/ 
refueling control system within the 
evaporative/refueling family.

(b)(l)(ii)(C) (Reserved). For guidance 
see §86.094-30.

(b)(l)(ii)(D) The emission-data 
vehicle(s) selected under § 86.098- 
24(b)(l)(viii) shall represent all vehicles 
of the same evaporative/refueling 
control system within the evaporative/ 
refueling emission family, as applicable.

(b)(1) (iii) and (iv) [Reserved). For 
guidance see § 86.094-30.

(b)(2) [Reserved). For guidance see 
§ 86.098-30.

(b)(3) through (b)(4)(i) [Reserved]. For 
guidance see § 86.094-30.

(b)(4)(ii) introductory text [Reserved]. 
For guidance see § 86.098-30.

(b)(4)(ii)(A) [Reserved). For guidance 
see § 86.094-30.

(b)(4)(ii)(B) through (iv) [Reserved]. 
For guidance see § 86.098-30.

(b)(5) through (e) [Reserved). For 
guidance see §86.094-30.

(f) introductory text through (f)(3) 
[Reserved]. For guidance see § 86.095- 
30.

(f)(4) (Reserved). For guidance see 
§86.098-30.

12. A new § 86.001—35 is added to 
subpart A to read as follows:

§86.001-35 Labeling.
Section 86.001—35 includes text that 

specifies requirements that differ from 
§ 86.095-35, § 86.096-35 and § 86.098- 
35. Where a paragraph in § 86.095-35,
§ 86.096—35 or § 86.098—35 is identical . 
and applicable to § 86.001-35, this may 
be indicated by specifying the 
corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.095—35.” or [Reserved]. For 
guidance see § 86.096-35. or 
"[Reserved]. For guidance see § 86.098- 
28.”.

(a) introductory text through
(a)(l)(iii)(B) [Reserved]. For guidance 
see § 86.095-35.

(a)(l)(iii)(C) [Reserved). For guidance 
see § 86.098-35.

(a)(l)(iii)(D) through (L) (Reserved).
For guidance see § 86.095-35.

(a)(l)(iii)(M) [Reserved]. For guidance 
see § 86.098-35.

(a)(l)(iii)(N) [Reserved]. For guidance 
see §86.096-35.

(a)(2) heading through (a)(2)(iii)(B) 
[Reserved). For guidance see § 86.095- 
35. . ; ■ " ;v :.V '

(a)(2)(iii)(C) Engine displacement (in 
cubic inches or liters), engine family 
identification and evaporative/refueling 
family identification.
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(a)(2)(iii)(D) through (a)(2)(iii)(E) 
[Reserved]. For guidance see § 86.095- 
35.

(a)(2)(iii)(F) [Reserved]
(a)(2)(iii)(G) through (a)(2)(iii)(K) 

[Reserved]. For guidance see §86.095- 
35.

(a)(2)(iii)(L) [Reserved].
(a)(2)(iii)(M) through (a)(2)(iii)(N) 

[Reserved]. For guidance see § 86.095- 
35.

(a)(2)(iii) (O) through (P) [Reserved]. 
For guidance see § 86.096—35.

(a)(3) heading through (a)(4)(iii)(F) 
[Reserved]. For guidance see § 86.095- 
35.

(a) (4)(ii)(G) [Reserved]. For guidance 
see §86.096—35.

(b) through (i) [Reserved]. For 
guidance see § 86.095-35.

13. A new § 86.004—9 is added to 
subpart A to read as follows:

§ 86.004-9 Emission standards for 2004 
and later model year light-duty trucks.

Section 86.004—9 includes text that 
specifies requirements that differ from 
§ 86.096-9 or § 86.097-9, Where a 
paragraph in § 86.096—9 or § 86.097—9 is 
identical and applicable to § 86.004—9, 
this may be indicated by specifying the 
corresponding paragraph and the 
statement “(Reserved], For guidance see 
§ 86.096—9.” or “[Reserved]. For 
guidance see §86.097—9.”.

(a) [Reserved]. For guidance see 
§ 86.097-9.

(b) introductory text through (b)(5) 
[Reserved]. For guidance see § 86.096-9.

(b) (6) Vehicles certified to the 
refueling standards set forth in 
paragraph (d) of this section are not 
required to demonstrate compliance 
with the Fuel Dispensing Spitback 
standards contained in § 86.096-9 
(b)(l)(iii) and (b)(2)(iii): Provided, that 
they meet the requirements of §86.001- 
28(f).

(c) [Reserved]. For guidance see 
§ 86.097-9?

(d) Refueling emissions from 2004 
and later model year gasoline-fueled 
and methanol-fueled Otto-cycle and 
petroleum-fueled and methanol-fueled 
diesel-cycle light duty trucks shall not 
exceed the following standards. The 
standards apply equally to certification 
and in-use vehicles.

(1) Standards—(i) H ydrocarbons (for 
gasoline-fueled Otto-cycle and  
petroleum -fueled diesel-cycle vehicles).
0.20 gram per gallon (0.053 gram per 
liter) of fuel dispensed.

(ii) Organic M aterial H ydrocarbon  
Equivalent (for m ethanol-fueled  
vehicles). 0.20 gram per gallon (0.053 
gram per liter) of fuel dispensed.

(2) (i) The standards set forth in 
paragraphs (d)(1) (i) and (ii) of this

section refer to a sample of refueling 
emissions collected under the 
conditions as set forth in subpart B of 
this part and measured in accordance 
with those procedures.

(ii) For vehicles powered by 
petroleum-fueled diesel-cycle engines, 
the provisions set forth in paragraph
(d)(l)(i) of this section may be waived: 
Provided, that the manufacturer 
complies with the provisions of
§ 86.001-28{f) of this subpart.

(iii) Heavy-duty vehicles certified as 
light-duty trucks under the provisions of 
§ 86.085-1 shall comply with the 
provisions of paragraphs (d)(1) (i) and
(ii) of this section.

(3)(i) All light-duty trucks of a GVWR 
equal to 6,000 pounds or less (100%) 
must meet the refueling emission 
standard.

(ii) A minimum of the percentage 
shown in Table A04-09 of a 
manufacturer’s sales of the applicable 
model year’s gasoline- and methanol- 
fueled Otto-cycle and petroleum-fueled 
and methanol-fueled diesel-cycle light- 
duty trucks of 6,001 to 8,500 pounds 
GVW shall be tested under the 
procedures in subpart B of this part 
indicated for 2004 and later model 
years, and shall not exceed the 
standards described in paragraph (d)(1) 
of this section. Vehicles certified in 
accordance with paragraph (d)(2)(ii) of 
this section, as determined by the 
provisions of § 86.001-28(g), shall not 
be counted in the calculation of the 
percentage of compliance.

Table A04-09.—Implementation
Schedule for Light-Duty Truck 
Refueung Emission Testing

Model year

2 0 0 4 ____ ________ .......
2 0 0 5 . . . ------ ----------------
2 0 0 6  and sub seq uent

Sales
percentage

40
80

100

(e) through (f) (Reserved]
(g) through (k) [Reserved]. For 

guidance see § 86.097—9.
14. A new § 86.004-28 is added to 

subpart A to read as follows:

§ 86.004-28 Compliance with emission 
standards.

Section 86.004-28 includes text that 
specifies requirements .that differ from 
§§ 86.094-28 and 86.098-28. Where a 
paragraph in § 86.094—28 or §86.098-28 
is identical and applicable to § 86.001- 
28, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved]. For guidance see 
§ 86.094—28.” or “(Reserved]. For 
guidance see § 86.098—28,".

(a)(1) [Reserved], For guidance see 
§ 86.094-28.

(a)(2) [Reserved]. For guidance see 
§ 86.098-28.

(a)(3) [Reserved], For guidance see 
§ 86.094-28.

(a)(4) introductory text through (a)(4(i) 
introductory text [Reserved]. For 
guidance see § 86.098—28.

(a)(4)(i)(A) and (a)(4)(i)(B) [Reserved]. 
For guidance see § 86.094—28.

(a) (5) and (6) (Reserved]. For 
guidance see § 86.094-28,

(a)(7) introductory text through
(a)(7)(i) [Reserved], For guidance see 
§86.098-28.

(a) (7)(ii) [Reserved]. For guidance see 
§ 86.094-28.

(b) (1) Paragraph (b) of this section 
applies to light-duty trucks.

(2) Each exhaust, evaporative and 
refueling emission standard (and family 
emission limits, as appropriate) of 
§ 86.004-9 applies to the emissions of 
vehicles for the appropriate useful life 
as defined in §§86.098—2 and 86.001-9.

(b)(3) through (b)(6) [Reserved]. For 
guidance see § 86.094-28.

(b)(7)(i) Paragraph (b)(7) of this 
section describes the procedure for 
determining compliance of a new 
vehicle with evaporative emission 
standards. The procedure described 
here shall be used for all vehicles in 
applicable model years.

(ii) The manufacturer shall determine, 
based on testing described in § 86.001- 
21(b)(4)(i)(A), and supply an 
evaporative emission deterioration 
factor for each evaporative/refueling 
emission family-emission control 
system combination. The factor shall be 
calculated by subtracting the emission 
level at the selected test point from the 
emission level at the useful life point.

(iii) The official evaporative emission 
test results for each evaporative/ 
refueling emission-data vehicle at the 
selected test point shall be adjusted by 
the addition of the appropriate 
deterioration factor. However, if the 
deterioration factor supplied by the 
manufacturer is less than zero, it shall 
be zero for the purposes of this 
paragraph.

(iv) The emission value to compare 
with the standards shall be the adjusted 
emission vaLue of paragraph (b)(7)(iii) of 
this section rounded to two significant 
figures in accordance with ASTM E 29- 
67 (reapproved 1980) (as referenced in
§ 86.094-28(a)(4)(i)(B)(2)(ri)) for each 
evaporative emission-data vehicle.

(8)(i) Paragraph (b)(8) of this section 
describes the procedure for determining 
compliance of a new vehicle with 
refueling emission standards. The 
procedure described here shall be used
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for all appLcable vehicles in the 
applicable model years.

pi) The manufacturer shall determine, 
based on testing described in § 86.098- 
2l(b)(4)(i)(B), and supply a refueling 
emission deterioration factor for each 
evaporative/refueling emission family- 
emission control system combination. 
The factor shall be calculated by 
subtracting the emission level at the 
selected test point from the emission 
level at the useful life point.

(iii) The official refueling emission 
test results for each evaporative/ 
refueling emission-data vehicle at the 
selected test point shall be adjusted by 
the addition of the appropriate 
deterioration factor. However, if the 
deterioration factor supplied by the 
manufacturer is less than zero, it shall 
be zero for the purposes of this 
paragraph.

(iv) Tne emission value to compare 
with the standards shall be the adjusted 
emission value of paragraph (b)(8)(iii) of 
this section rounded to two significant 
figures in accordance with ASTM E 29- 
67 (reapproved 1980) (as referenced in 
§86.094-28 (a)(4)(i)(B)(2)(ii)) for each 
evaporative emission-data vehicle.

(9) Every test vehicle of an engine 
family must comply with all applicable 
standards (and family emission limits, 
as appropriate), as determined in 
§ 86.094—28(b)(4)(iv) and paragraphs * 
(b)(7)(iv) and (b)(8)(iv) of this section, 
before any vehicle in that family will be 
certified.

(c) through (d) (Reserved). For 
guidance see § 86.094-28.

(e) [Reserved!
(f) Fuel dispensing spitback testing 

waiver. (1) Vehicles certified to the 
refueling emission standards set forth in 
§§ 86.099-8, 86.001-9 and 86.004-9 are 
not required to demonstrate compliance 
with the fuel dispensing spitback 
standards contained in these sections; 
Provided, that—

(1) The manufacturer certifies that the 
vehicle inherently meets the Dispensing 
Spitback Standard as part of compliance 
with the refueling emission standard; 
and

(ii) This certification is provided in 
writing and applies to the full useful life 
of the vehicle. *

(2) EPA retains the authority to 
require testing to enforce compliance 
and to prevent non-compliance with the 
Fuel Dispensing Spitback Standard.

(g) Inherently low  refueling em ission  
testing waiver. (1) Vehicles using fuels/ 
fuel systems inherently low in refueling 
emissions are not required to conduct 
testing to demonstrate compliance with 
the refueling emission standards set 
forth in §§ 86.099-8, 86.001-9 or 
86.004-9: Provided, that—

(1) This provision is only available for 
petroleum diesel fuel. It is only 
available if the Reid Vapor Pressure of 
in-use diesel fuel is equal to or less than 
1 psi (7 kPa) and for diesel vehicles 
whose fuel tank temperatures do not 
exceed 13 °F (54 °C), and

(ii) To certify using this provision the 
manufacturer must attest to the 
following evaluation; “Due to the low 
vapor pressure of diesel fuel and the 
vehicle tank temperatures, hydrocarbon 
vapor concentrations are low and the 
vehicle meets the 0.20 grams/gallon 
refueling emission standard without a 
control system.”

(2) The certification required in 
paragraph (g)(l)(ii) of this section must 
be provided in writing and must apply 
for the full useful life of the vehicle.

(3) EPA reserves the authority to 
require testing to enforce compliance 
and to prevent noncompliance with the 
refueling emission standard.

(4) Vehicles certified to the refueling 
emission standard under this provision 
shall not be counted in the sales 
percentage compliance determinations 
for the 2004, 2005 and subsequent 
model years.

15. A new § 86.004-30 is added to 
subpart A to read as follows:

§ 86.004-80 Certification.
Section 86.004-30 includes text that 

specifies requirements that differ from 
§§ 86.094-30, 86.095-30, 86.096-30, 
86.098-30 or 86.001-30. Where a 
paragraph in § 86.094-30, § 86.095-30,
§ 86.096-30, § 86.098-30 or § 86.001-30 
is identical and applicable to § 86.004- 
30, this may be indicated by specifying 
the corresponding paragraph and the 
statement “(Reserved). For guidance see 
§ 86.094-30.” or “(Reserved!. For 
guidance see § 86.095-30.” or 
“(Reserved). For guidance see § 86.096— 
30.” or “(Reserved). For guidance see 
§86.098—30.” or “(Reserved). For 
guidance see §86.001-30.”.

(a)(1) and (a)(2) (Reserved). For 
guidance see § 86.094-30.

(a)(3)(i) (Reserved). For guidance see 
§86.098-30.

(a)(3)(ii) through (a)(4)(ii) [Reserved]. 
For guidance see § 86.095-30.

(a)(4)(iii) introductory text through 
(a)(4)(iii)(C) (Reserved). For guidance 
see § 86.094-30.

(a)(4)(iv) introductory text (Reserved). 
For guidance see § 86.095-30.

(aJ(4)(iv)(A) through (a)(12)
(Reserved). For guidance see § 86.094- 
30.

(a)(13) [Reserved!. For guidance see 
§ 86.095-30.

(a)(14) (Reserved). For guidance see 
§ 86.094-30.

(a) (15) through (18) (Reserved). For 
guidance see § 86.096-30.

(a)(19) [Reserved]. For guidance see 
§ 86.098-30.

(a)(20) (Reserved). For guidance see 
§ 86.001-30.

(a) (21) For all light-duty trucks 
certified to refueling emission standards 
under § 86.004-9, the provisions of 
paragraphs (a)(21) (i) through (iii) of this 
section apply.

(i) All certificates issued are 
conditional upon the manufacturer 
complying with all provisions of
§ 86.004-9 both during and after model 
year production.

(ii) Failure to meet the required 
implementation schedule sales 
percentages as specified in § 86.004-9 
will be considered to be a failure to 
satisfy the conditions upon which the 
certificate (s) was issued and the 
individual yehicles sold in violation of 
the implementation schedule shall not 
be covered by the certificate.

(iii) The manufacturer shall bear the 
burden of establishing to the satisfaction 
of the Administrator that the conditions 
upon which the certificate was issued 
were satisfied.

(b) (1) introductory text through
(b)(l)(ii)(A) [Reserved]. For guidance see 
§ 86.094-30.

(b)(l)(ii)(B) The emission data 
vehicle(s) selected under § 86.001- 
24(b)(vii) (A) and (B) shall represent all 
vehicles of the same evaporative/ 
refueling control system within the 
evaporative/refueling family.

(b)(l)(ii)(C) [Reserved). For guidance 
see § 86.094-30.

(b)(l)(ii)(D) The emission-data 
vehicle(s) selected under § 86.098- 
24(b)(l)(viii) shall represent all vehicles 
of the same evaporative/refueling 
control system within the evaporative/ 
refiieling emission family, as applicable.

(b)(l)(iii) and (b)(l)(iv) [Reserved]. For 
guidance see § 86.094-30.

(b)(2) [Reserved]. For guidance see 
§ 86.098-30.

(b)(3) through (b)(4)(i) (Reserved). For 
guidance see § 86.094-30.

(b)(4)(ii) introductory text [Reserved]. 
For guidance see § 86.098-30.

(b)(4)(ii)(A) [Reserved]. For guidance 
see § 86.094-30.

(b)(4)(ii)(B) through (b)(4)(iv) 
[Reserved]. For guidance see § 86.098- 
30. . h

(b)(5) through (e) (Reserved]. For 
guidance see § 86.094-30.

(f) introductory text through (f)(3) 
[Reserved]. For guidance see § 86.095- 
30.

(f)(4) (Reserved]. For guidance see 
§86.098-30.

16. Section 86.098—2 of subpart A is 
revised to read as follows:
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§ 86.098-2 Definitions.
The definitions of§ 86.096-2 

continue to apply to 1996 and later 
model year vehicles. The definitions 
listed in this section apply beginning 
with the 1998 model year.

D ispensed fu el tem perature means the 
temperature (deg.F or deg.C may be 
used) of the fuel being dispensed into 
the tank of the test vehicle during a 
refueling test.

Evaporative/refueling em ission  
control system  means a unique 
combination within an evaporative/ 
refueling family of canister adsorptive 
material, purge system configuration, 
purge strategy, and other parameters 
determined by the Administrator to 
affect evaporative and refueling 
emission control system durability or 
deterioration factors.

Evaporative/refueling em ission fam ily  
means the basic classification unit of a 
manufacturers’ product line used for the 
purpose of evaporative and refueling 
emissions test fleet selection and 
determined m accordance with 
§86.098-24.

Integrated refueling em ission control 
system  means a system where vapors 
resulting from refueling are stored in a 
common vapor storage unit(s) with 
other evaporative emissions of the 
vehicle and are purged through a 
common purge system.

N on-integrated refueling em ission  
control system  means a system where 
fuel vapors from refueling are stored in 
a vapor storage unit assigned solely to 
the function of storing refueling vapors.

Refueling em issions means 
evaporative emissions that emanate 
from a motor vehicle fuel tank(s) during 
a refueling operation.

Refueling em issions canister(s) means 
any vapor storage unit(s) that is exposed 
to the vapors generated during refueling.

Resting losses means evaporative 
emissions that may occur continuously, 
that are not diurnal emissions, hot soak 
emissions, refueling emissions, running 
losses, or spitback emissions.

U seful life  means:
(1) For light-duty vehicles, and for 

light light-duty trucks not subject to the 
Tier 0 standards of § 86.094-9{a), 
intermediate useful life and/or full 
useful life. Intermediate useful life is a 
period of use of 5 years or 50,000 miles, 
whichever occurs first. Full useful life is 
a period of use of 10 years or 100,000 
miles, whichever occurs first, except as 
otherwise noted in §86.094-9. The 
useful life of evaporative and/or 
refueling emission control systems on 
the portion of these vehicles subject to 
the evaporative emission test 
requirements of § 86.130-96, and/or the 
refueling emission test requirements of

§ 86.151-98, is defined as a period of 
use of 10 years or 100,000 miles, 
whichever occurs first.

(2) For fight fight-duty trucks subject 
to the Tier 0 standards of § 86.094-9(a), 
and for heavy light-duty truck engine 
families, intermediate and/or full useful 
fife. Intermediate useful life is a period 
of use of 5 years or 50,000 miles, 
whichever occurs first. Full useful life is 
a period of use of 11 years or 120,000 
miles, whichever occurs first. The 
useful life of evaporative emission 
control systems on the portion of these 
vehicles subject to the evaporative 
emission test requirements of § 86.ISO- 
96 is also defined as a period of 11 years 
or 120,000 miles, whichever occurs first

(3) For an Otto-cycle heavy-duty 
engine family:

(i) For hydrocarbon and carbon 
monoxide standards, a period of use of 
8 years or 110,000 miles, whichever first 
occurs.

(ii) For the oxides of nitrogen 
standard, a period of use of 10 years or
110.000 miles, whichever first occurs.

(iii) For the portion of evaporative 
emission control systems subject to the 
evaporative emission test requirements 
of § 86.1230-96, a period of use of 10 
years or 110,000 miles, whichever 
occurs first.

(4) For a diesel heavy-duty engine 
family:

(i) For fight heavy-duty diesel 
engines, for hydrocarbon, carbon 
monoxide, and particulate standards, a 
period of use of 8 years or 110,000 
miles, whichever first occurs.

(ii) For fight heavy-duty diesel 
engines, for the oxides of nitrogen 
standard, a period of use of 10 years or
110.000 miles, whichever first occurs.

(iii) For medium heavy-duty diesel 
engines, for hydrocarbon, carbon 
monoxide, and particulate standards, a 
period of use of 8 yearn or 185,000 
miles, whichever first occurs.

(iv) For medium heavy-duty diesel 
engines, for the oxides of nitrogen 
standard, a period of use of 10 years or
185.000 miles, whichever first occurs.

(v) For heavy heavy-duty diesel 
engines, for hydrocarbon, carbon 
monoxide, and particulate standards, a 
period of use of 8 years or 290,000 
miles, whichever first occurs, except as 
provided in paragraph (3)(vii) of this 
definition.

(vi) For heavy heavy-duty diesel 
engines, for the oxides of nitrogen 
standard, a period of use of 10 years or
290.000 miles, whichever first occurs.

(vii) For heavy heavy-duty diesel 
engines used in urban buses, for the 
particulate standard, a period of use of 
10 years or 290,000 miles, whichever 
first occurs.

17. A new § 86.098-3 is added to 
subpart A to read as follows:

§ 86.098-3 Abbreviations.
(a) The abbreviations in § 86.094-3 

continue to apply to 1996 and later 
model year vehicles. The abbreviations 
in this section apply beginning with the 
1998 model year.

(b) The abbreviations in this section 
apply to this subpart, and also to 
subparts B, E, F, G, K, M, N, and P of 
this part, and have the following 
meanings:
T d—dispensed feel temperature

18. A new § 86.098-7 is added to 
subpart A to read as follows:

§ 86.096-7 Maintenance of records; 
submittal of information; right of entry.

Section 86.098-7 includes text that 
specifies requirements that differ from 
those specified in §§86.091-7,86.094- 
7 and 86.096-7. Where a paragraph in 
§ 86.091-7, § 86.094-7 or § 86.096-7 is 
identical and applicable to § 86.098-7, 
this may be indicated by specifying the 
corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.091-7.” or “[Reserved]. For 
guidance see § 86.094—7.” or 
“[Reserved!. For guidance see § 86.096-
7.”.

(a) Introductory text through (a)(2) 
[Reserved]. F o r guidance see § 86.091-7.

(a) (3) [Reserved]. For guidance see 
§86.094-7.

(b) through (c)(2) [Reserved]. For 
guidance see § 86.091-7.

(c) (3) [Reserved]. For guidance see 
§ 86.094-7.

(c) (4) through (d)(l)(v) [Reserved]. For 
guidance see § 86.091—7.

(d) (l)(vi) through (d)(2)(iv) [Reserved]. 
For guidance see § 86.094—7.

(d)(3) through (g) [Reserved], For 
guidance see § 86.091-7.

(h)(6) Voiding a certificate. (i) EPA 
may void ab initio a certificate for a 
vehicle certified to Tier 0 certification 
standards or to the respective 
evaporative and/or refueling test 
procedure and accompanying 
evaporative and/or refueling standards 
as set forth or otherwise referenced in 
§§ 86.098-8, 86.098-9, or 86.098-10 for 
which the manufacturer fails to retain 
the records required in this section or to 
provide such information to the 
Administrator upon request.

(h)(6)(ii) to (h)(7)(vi) [Reserved]. For 
guidance see § 86.096—7.

(h )(6)(v ii) EPA  evaporative/refueling 
fam ily.

19. A new § 86.098—8 is added to 
subpart A, to read as follows:
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§ 86.098-8 Emission standards lor 1998 
and later model year light-duty vehicles.

Section 86.098-8 includes text that 
specifies requirements that differ from 
§ 86.096-8. Where a paragraph in 
§ 86.096-8 is identical and applicable to 
§ 86.098-8, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.096-8.“

(a) through (b)(5) [Reserved]. For 
guidance see § 86.096-8.

(b) (6) Vehicles certified to the 
refueling standards set forth in 
paragraph (d) of this section are not 
required to demonstrate compliance 
with the fuel dispensing spitback 
standards contained in § 86.096-8
(b)(l)(iii) and (b)(2){iii): Provided, that 
they meet the requirements of § 86.098— 
28(f).

(c) [Reserved]. For guidance see 
§ 86.096-8.

(d) Refueling emissions from 1998 
and later model year gasoline-fueled 
and methanol-fueled Otto-cycle and 
petroleum-fueled and methanol-fueled 
diesel-cycle light-duty vehicles shall not 
exceed the following standards. The 
standards apply equally to certification 
and in-use vehicles.

(1) Standards—(i) H ydrocarbons (for 
gasoline-fueled O tto-cycle and  
petroleum -fueled diesel-cycle vehicles).
0.20 gram per gallon (0.053 gram per 
liter) of fuel dispensed.

(ii) Organic m aterial hydrocarbon  
equivalent (for m ethanol-fueled  
vehicles). 0.20 gram per gallon (0.053 
gram per liter) of fuel dispensed.

(2) (i) The standards set forth in 
paragraphs (d)(1) (i) and (ii) of this 
section refer to a sample of refueling 
emissions collected under the 
conditions set forth in subpart B of this 
part and measured in accordance with 
those procedures.

(ii) For vehicles powered by 
petroleum-fueled diesel-cycle engines, 
the provisions set forth in paragraph
(d)(1) of this section may be waived: 
Provided, that the manufacturer 
complies with the provisions of 
§ 86.098—28(g).

(3) (i) A minimum of the percentage 
shown in Table A98-08 of a 
manufacturer’s sales of the applicable 
model year’s gasoline- and methanol- 
fueled Otto-cycle and petroleum-fueled 
and methanol-fueled diesel-cycle light- 
duty vehicles shall be tested under the 
procedures in subpart B of this part 
indicated for 1998 and later model 
years, and shall not exceed the 
standards described in paragraph (d)(1) 
of this section. Vehicles certified in 
accordance with paragraph (d)(2)(ii) of 
this section, as determined by the 
provisions of § 86.098-28(g), shall not

be counted in the calculation of the 
percentage of compliance.

Table A98-08.—Implementation
Schedule for Light-Duty Vehi
cle Refueling Emission Testing

Model year S a le s
p ercen tag e

1 9 9 8  ......................................................... 4 0
1QQQ , , , .................................................... 8 0
2 0 0 0  and su b se q u e n t.................... 1 0 0

(ii) Small volume manufacturers, as 
defined in § 86.094-14(b) (1) and (2), are 
exempt from the implementation 
schedule of Table A98-08 of this section 
for model years 1998 and 1999. For 
small volume manufacturers, the 
standards of paragraph (d) of this 
section, and the associated test 
procedures, shall not apply until model 
year 2000, when 100 percent 
compliance with the standards of this 
section is required. This exemption does 
not apply to small volume engine 
families as defined in § 86.094-14(b)(5).

(e) through (f) [Reserved!
(g) through (k) [Reserved]. For 

guidance see § 86.096-8.
20. A new § 86.098-14 is added to 

subpart A to read as follows:

§86.098-14 Small-volume manufacturers 
certification procedures.

Section 86.098-14 includes text that 
specifies requirements that differ from 
§§ 86.094-44 or 86.095-14. Where a 
paragraph in § 86.094—14 or § 86.095—14 
is identical and applicable to § 86.098— 
14, this may be indicated by specifying 
the corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.094-14.” or “[Reserved]. For 
guidance see § 86.095-14.’’.

(a) through (c)(7)(i)(C)(3) [Reserved]. 
For guidance see § 86.094-14.

(c)(7)(i)(C)(4) For light-duty vehicle, 
light-duty truck, and heavy-duty vehicle 
evaporative and/or refueling emissions 
(as applicable) and for light-duty truck, 
and heavy-duty engine exhaust 
emissions, deterioration factors shall be 
determined in accordance with 
§ 86.098-24.

(c)(7)(ii) through (c)(ll)(ii)(B) 
introductory text [Reserved]. For 
guidance see § 86.094—14.

(c)(ll)(ii)(B)(i) Engine evaporative/ 
refueling family names and vehicle (or 
engine) configurations.

(c)(ll)(ii)(B)(2) through
(c)(ll)(ii)(B)(15) [Reserved). For 
guidance see § 86.094-14.

(cMll)(ii)(B)(16) through
(c)(ll)(ii)(B)(18) [Reserved]. For 
guidance see § 86.095-14.

(c)(ll)(ii)(B)(29) For each light-duty 
vehicle, light-duty truck, or heavy-duty

vehicle evaporative/refueling emission 
family, a description of any unique 
procedures required to perform 
evaporative and/or refueling emission 
tests (as applicable) (including canister 
working capacity, canister bed volume, 
and fuel temperature profile for the 
running loss test) for all vehicles in that 
evaporative/refueling emission family, 
and a description of the method used to 
develop those unique procedures.

[20) For each light-duty vehicle, light- 
duty truck, or heavy-duty vehicle 
evaporative/refueling emission family:

(i) Canister working capacity, 
according to the procedures specified in 
§ 86.132—96(h)(l)(iv);

(/i) Canister bed volume; and
(iii) Fuel temperature profile for the 

running loss test, according to the 
procedures specified in §86.129-94(d).

(c)(ll)(ii)(C) through (c)(ll)(ii)(D)(5) 
[Reserved]. For guidance see § 86.095— 
14.

(cHll)(ii)(D)(6) [Reserved].
(c)(ll)(ii)(D)(7) through (c)(15) 

[Reserved]. For guidance see § 86.094— 
14.

21. A new § 86.098-17 is added to 
subpart A to read as follows:

§ 86.098-17 Emission control diagnostic 
system for 1998 and later light-duty 
vehicles and light-duty trucks.

Section 86.098-17 includes text that 
specifies requirements that differ from 
§ 86.094-17. Where a paragraph in 
§ 86.094-17 is identical and applicable 
to § 86.098-17, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see §86.094—17.”

(a) introductory text through (a)(3) 
[Reserved]. For guidance see §86.094- 
17.

(a) (4) Any other deterioration or 
malfunction within the powertrain 
which occurs in actual use and which 
results in an exhaust emission increase 
of greater than 0,2 g/mi HC, 1.7 g/mi 
CO, or 0.5 g/mi NOx, or any vapor leak 
in the evaporative and/or refueling 
system which results in an evaporative 
emissions increase of greater than 30.0 
g/test measured over the first 24 hours 
of the diurnal portion of the revised 
evaporative emissions test procedure, in 
accordance with test procedures set 
forth in subpart B of this part, for 
vehicles certified to that test procedure.

(b) (1) The electronic evaporative and/ 
or refueling emission purge control, if 
equipped, and all emission-related 
powertrain components connected to a 
computer shall, at a minimum, be 
monitored for circuit continuity. All 
components required by these 
regulations to be monitored shall be 
evaluated periodically, but no less
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frequently than once per Urban 
Dynamometer Driving Schedule as 
defined in 40 CFR part 86, appendix I, 
paragraph (a), or similar trip.

(b)(2) through (j) [Reserved]. For 
guidance see § 86.094-17.

22. A new § 86.098—21 is added to 
subpart A to read as follows:

§  8 6 .0 9 8 -2 1  A p plication  fo r  certificatio n .

Section 86.098-21 includes text that 
specifies requirements that differ from 
§ 86.094-21 or § 86.096-21. Where a 
paragraph in § 86.094-21 or § 86.096-21 
is identical and applicable to § 86.098- 
21, this may be indicated by specifying 
the corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.094—21.” or “[Reserved]. For 
guidance see § 86.096-21.”.

(a) through (b)(3) [Reserved]. For 
guidance see § 86.094-21.

(b) (4)(i) For light-duty vehicles and 
light-duty trucks, a description of the 
test procedures to be used to establish 
the evaporative emission and/or 
refueling emission deterioration factors 
(as applicable) required to be 
determined and supplied in § 86.098- 
23(b)(2).

(b)(4)(ii) through (iv) [Reserved]. For 
guidance see § 86.094-21.

(b)(5)(v) For light-duty vehicles with 
non-integrated refueling emission 
control systems, the number of 
continuous UDDS cycles, determined 
from the fuel economy on the UDDS 
applicable to the test vehicle of that 
evaporative/refueling emission family- 
emission control system combination, 
required to use a volume of fuel equal 
to 85% of fuel tank volume.

(b)(6) through (8) [Reserved]. For 
guidance see § 86.094-21.

(b) (9) For each light-duty vehicle, 
light-duty truck, or heavy-duty vehicle 
evaporative/refueling emission family, a 
description of any unique procedures 
required to perform evaporative and/or 
refueling emission tests (as applicable) 
(including canister working capacity, 
canister bed volume, and fuel 
temperature profile for the running loss 
test) for all vehicles in that evaporative/ 
refueling emission family, and a 
description of the method used to 
develop those unique procedures.

(10) For each light-duty vehicle, light- 
duty truck, or heavy-duty vehicle 
evaporative/refueling emission family:

(i) C an ister w orking cap acity , 
accord ing  to  th e  p rocedu res sp ecified  in  
§ 8 6 .1 3 2 —9 6 (h )(l)( iv );

(11) Canister bed volume; and
(iii) Fuel temperature profile for the 

running loss test, according to the 
procedures specified in § 86.129-94(d).

(c) and  (d) [Reserved]. F o r  gu idance 
see  § 8 6 .0 9 4 -2 1 .

(e) For vehicles equipped with 
gasoline-fueled or methanol-fueled 
heavy-duty engines, the manufacturer 
shall specify a maximum nominal fuel 
tank capacity for each evaporative/ 
refueling emission family-emission 
control system combination.

(f) through (i) [Reserved]. For 
guidance see § 86.094-21.

(j) and (k) [Reserved]. For guidance 
see §86.096-21.

23. A new § 86.098-22 is added to 
subpart A to read as follows:

§ 86.098-22 Approval of application for 
certification; test fleet selections; 
determinations of parameters subject to 
adjustment for certification and Selective 
Enforcement Audit, adequacy of limits, and 
physically adjustable ranges.

Section 86.098—22 includes text that 
specifies requirements that differ from 
§ 86.094-22. Where a paragraph in 
§ 86.094-22 is identical and applicable 
to § 86.098—22, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.094—22.”

(a) through (c) [Reserved]. For 
guidance see § 86.094-22.

(d) Approval of test procedures. (1) 
The Administrator does not approve the 
test procedures for establishing the 
evaporative and/or refueling emission 
deterioration factors for light-duty 
vehicles and light-duty trucks. The 
manufacturer shall submit the 
procedures as required in § 86.098- 
21 (b)(4)(i) prior to the Administrator’s 
selection of the test fleet under 
§ 86.098-24(b) (1), and if such 
procedures will involve testing of 
durability data vehicles selected by the 
Administrator or elected by the 
manufacturer under § 86.098-24(c)(l), 
prior to initiation of such testing.

(d)(2) through (g) [Reserved]. For 
guidance see §86.094-22.

24. Section 86.098—23 of subpart A is 
amended by revising the introductory 
text and paragraphs (a) through (1) to 
read as follows:

§ 86.098-23 Required data.
Section 86.098—23 includes text that 

specifies requirements that differ from 
§ 86.095-23. Where a paragraph in 
§ 86.095-23 is identical and applicable 
to § 86.098-23, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 

' guidance see § 86.095-23.”
(a) through (b)(l)(ii) [Reserved]. For 

guidance see § 86.095-23.
(b) (2) For light-duty vehicles and 

light-duty trucks, the manufacturer shall 
submit evaporative emission and/or 
refueling emission deterioration factors 
for each evaporative/refueling emission 
family-emission control system

combination and all test data that are 
derived from testing described under 
§ 86.098-21(b)(4)(i) designed and 
conducted in accordance with good 
engineering practice to assure that the 
vehicles covered by a certificate issued 
under § 86.098-30 will meet the 
evaporative and/or refueling emission 
standards in § 86.098-8 or § 86.098-9, 
as appropriate, for the useful life of the 
vehicle. ,

(b)(3) through (b)(4)(ii) [Reserved]; For 
guidance see § 86.095-23.

(b) (4) (iii) For petroleum-fueled diesel- 
cycle vehicles certifying under the 
waiver provisions of § 86.098-28, the 
certifications and representations 
specified in § 86.098-28.

(c) through (e)(1) [Reserved]. For 
guidance see § 86.095-23.

(e) (2) For evaporative and refueling 
emission durability, or light-duty truck 
or heavy-duty engine exhaust emission 
durability, a statement of compliance 
with paragraph (b)(2) or (b)(4)(iii) of this 
section or § 86.095-23 (b)(l)(ii), (b)(3) 
(b)(4)(i) or (b)(4)(ii), as applicable.

(3) For certification o f vehicles with 
non-integrated refueling systems, a 
statement that the drivedown used to 
purge the refueling canister was the 
same as described in the manufacturers’ 
application for certification. 
Furthermore, a description of the 
procedures used to determine the 
number of equivalent UDDS miles 
required to purge the refueling canisters, 
as determined by the provisions of 
§ 86.098—21 (b)(5)(v) and subpart B of 
this part. Furthermore, a written 
statement to the Administrator that all 
data, analyses, test procedures, 
evaluations and Other documents, on 
which the above statement is based, are 
available to the Administrator upon 
request.

(f) through (1) [Reserved]. For 
guidance see § 86.095-23.
* * * * *

25. A new § 86.098-24 is added to 
subpart A to read as follows:

§ 86.098-24 Test vehicles and engines.
Section 86.098-24 includes text that 

specifies requirements that differ from 
§ 86.096-24. Where a paragraph in 
§ 86.096-24 is identical and applicable 
to § 86.098-24, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.096-24.”

(a) introductory text through (a)(4) 
[Reserved]. For guidance see § 86.096-
24. \. ..

(a)(5) The gasoline-fueled and 
methanol-fueled light-duty vehicles and 
light-duty trucks covered by an 
application for certification will be 
divided into groupings which are
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expected to have similar evaporative 
and/or refueling emission 
characteristics (as applicable) 
throughout their useful life. Each group 
of vehicles with similar evaporative 
and/or refueling emission 
characteristics shall be defined as a 
separate evaporative/refueling emission 
family.

(a)(6) For gasoline-fueled or methanol- 
fueled light-duty vehicles and light-duty 
trucks to be classed in the same 
evaporative/refueling emission family, 
vehicles must be similar with respect to 
the items listed in paragraphs (a)(6) (i) 
through (xii) of this section.

(i) Type of vapor storage device (e.g., 
canister, air cleaner, crankcase).

(ii) Basic canister design.
(A) Working capacity—grams 

adsorption within a lOg. range.
(B) System configuration—number of 

canisters and method of connection (i.e., 
series, parallel).

(C) Canister geometry, construction 
and materials.

(iii) Fuel system.
(iv) Type of refueling emission control 

system—non-integrated or integrated 
with the evaporative control system. 
Further, if the system is non-integrated, 
whether or not any other evaporative 
emissions, e.g. diurnal or hot soak 
emissions, are captured in the same 
storage device as the refueling 
emissions.

(v) Fillpipe seal mechanism— 
mechanical, liquid trap, other.

(vi) Fill limiter system.
(vii) Vapor control system or method 

of controlling vapor flow through the 
vapor line to the canister.

(viii) Vapor/liquid separator usage,
(ix) Purge system (valve, purge 

strategy and calibrations).
(x) Vapor hose diameter and material.
(xi) Canister location (front, rear, mid

vehicle).
(xii) Onboard diagnostic hardware 

and calibrations.
(a)(7) Where vehicles are of a type 

which cannot be divided into 
evaporative/refueling emission families 
based on the criteria listed above (such 
as non-canister control system 
approaches), the Administrator will 
establish families for those vehicles 
based upon the features most related to 
their evaporative and/or refueling 
emission characteristics.

(a)(8) through (b)(l)(vi) (Reserved).
For guidance see § 86.096-24.

(bj(l)(vii)(A) Vehicles of each 
evaporative/refueling emission family 
will be divided into evaporative/ 
refueling emission control systems.

(B) The Administrator wiU select the 
vehicle expected to exhibit the highest 
evaporative and/or refueling emissions,

from within each evaporative/refueling 
family to be certified, from among the 
vehicles represented by the exhaust 
emission-data selections for the engine 
family, unless evaporative and/or 
refueling testing has already been 
completed on the vehicle expected to 
exhibit the highest evaporative and/or 
refueling emissions for the evaporative/ 
refueling family as part of another 
engine family’s testing.

(C) If the vehicles selected in 
accordance with paragraph (b)(l)(vii)(B) 
of this section do not represent each 
evaporative/refueling emission control 
system then the Administrator will 
select the highest expected evaporative/ 
refueling emission vehicle from within 
the unrepresented evaporative/refueling 
system.

(viii) For high-altitude evaporative 
and/or refueling emission compliance 
for each evaporative/refueling emission 
family, the manufacturer shall follow 
one of the following procedures:

(A) The manufacturer will select for 
testing under high-altitude conditions 
the one nonexempt vehicle previously 
selected under paragraph (b)(l)(vii)(B) 
or (b)(lJ(vii)(C) of this section which is 
expected to have the highest level of 
evaporative and/or refueling emissions 
when operated at high altitude; or

(B) [Reserved]. For guidance see 
§86.096-24.

(b)(ix) through (e)(2) [Reserved]. For 
guidance see § 86.096-24.

(f) Carryover and carryacross o f  
durability and em ission data. In lieu of 
testing an emission-data or durability 
vehicle (or engine) selected under 
paragraph (b)(1) (vii) through (viii) of 
this section and §86.096-24 (b)(1) (i) 
through (vii) and (b)(2) through (c), and 
submitting data therefor, a manufacturer 
may, with the prior written approval of 
the Administrator, submit exhaust 
emission data, evaporative emission 
data and/or refueling emission data, as 
applicable on a similar vehicle (or 
engine) for which certification has been 
obtained or for which all applicable data 
required under § 86.098-23 has 
previously been submitted.

(g) through (h) [Reserved]. For 
guidance see § 86.096-24.

26. A new § 86.098-25 is added to 
subpart A to read as follows:

§ 86.098-25 Maintenance.
Section 86.098-25 includes text that 

specifies requirements that differ from 
§ 86.094-25. Where a paragraph in 
§ 86.094-25 is identical and applicable 
to § 86.098-25, this may be indicated by 
specifying the corresponding paragraph 
and the statementM[Reserved]. For 
guidance see § 86.094—25.”

(a)(1) [Reserved]. For guidance see 
§ 86.094-25.

(a) (2) Maintenance performed on 
vehicles, engines, subsystems, or 
components used to determine exhaust, 
evaporative or refueling emission 
deterioration factors is classified as 
either emission- related or non
emission-related and each of these can 
be classified as either scheduled or 
unscheduled. Further, some emission- 
related maintenance is also classified as 
critical emission-related maintenance.

(b) Introductory text through 
(b)(3)(vi)(D) [Reserved}. For guidance 
see §86.094-25.

(b)(3) (vi)(E) Evaporative and/or 
refueling emission canister(s).

(F) Turbochargers.
(G) Carburetors.
(H) Superchargers.
(I) EGR System including all related 

filters and control valves.
(J) Mechanical fillpipe seals.
(b)(3)(vii) through (b)(6)(i)(E)

[Reserved]. For guidance see § 86.094-
25.

(b)(6)(i)(F) Evaporative and refueling 
emission control system components 
(excluding canister air filter).

(b)(6)(i)(G) through (h) [Reserved], For 
guidance see § 86.094-25.

27. A new § 86.098-26 is added to 
subpart A to read as follows:

§ 86.098-26 Mileage and service 
accumulation; emission measurements.

Section 86.098-26 includes text that 
specifies requirements that differ from 
§ 86.094-26, § 86.095-26 or § 86.096-26. 
Where a paragraph in § 86.094-26,
§ 86.095-26 or § 86.096-26 is identical 
and applicable to § 86.098-26, this may 
be indicated by specifying the 
corresponding paragraph and the 
statement ‘‘[Reserved]. For guidance see 
§86.094-26.” or ‘‘[Reserved], For 
guidance see § 86.095-26.” or 
‘‘[Reserved]. For guidance see § 86.096-
26. ”.

(a)(1) and (2) [Reserved]. For guidance 
see § 86.094-26.

(a)(3) Em ission data vehicles. Unless 
otherwise provided for in § 86.098— 
23(a), emission-data vehicles shall be 
operated and tested as described in 
paragraphs (a)(3)(i) and (ii)(C) of this 
section and § 86.094-26 (a)(3)(ii)(A), (B) 
and (D).

(i) Otto-cycle. (A) The manufacturer 
shall determine, for each engine family, 
the mileage at which the engine-system 
combination is stabilizéd for emission- 
data testing. The manufacturer shall 
maintain, and provide to the 
Administrator if requested, a record of 
the rationale used in making this 
determination. The manufacturer may 
elect to accumulate 4,000 miles on each
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test vehicle within an engine family 
without making a determination. The 
manufacturer must accumulate a 
minimum of 2,000 miles (3,219 
kilometers) on each test vehicle within 
an engine family. All test vehicle 
mileage must be accurately determined, 
recorded, and reported to the 
Administrator. Any vehicle used to 
represent emission-data vehicle 
selections under § 86.098-24(b)(l) shall 
be equipped with an engine and 
emission control system that has 
accumulated the mileage the 
manufacturer Chose to accumulate on 
the test vehicle. Fuel economy data 
generated from certification vehicles 
selected in accordance with § 86.098- 
24(b)(1) with engine-system 
combinations that have accumulated 
more than 10,000 kilometers (6,200 
miles) shall be factored in accordance 
with 40 CFR 600.006—87(c). Complete 
exhaust, evaporative and refueling (if 
required) emission tests shall be 
conducted for each emission-data 
vehicle selection under § 86.098- 
24(b)(1). The Administrator may 
determine under § 86.094-24(f) that no 
testing is required.

(B) [Reserved], For guidance see 
§86.094-26.

(C) Exhaust, evaporative and refueling 
emissions tests for emission-data 
vehicle(s) selected for testing under
§ 86.096-24(b)(l) (i), (ii), (iii) or (iv) or 
§ 86.098-24(b)(l)(vii)(B) shall be 
conducted at the mileage (2,000 mile 
minimum) at which the engine-system 
combination is stabilized for emission 
testing under low-altitude conditions.

(a)(3)(i)(B) through (a)(3)(ii)(B) 
[Reserved]. For guidance see § 86.094— 
26.

(a)(3)(ii)(C) Exhaust, evaporative and 
refueling emissions tests (as required) 
for emission-data vehicle(s) selected for 
testing under § 86.096-24(b)(l) (i), (ii),
(iii), or (iv), or § 86.098-24 (b)(l)(vii)(B) 
shall be conducted at the mileage (2,000 
mile minimum) at which the engine- 
system combination is stabilized for 
emission testing under low-altitude 
conditions.

(a) (3)(ii)(D) through (b)(4)(i)(C) 
[Reserved}. For guidance see § 86,094— 
26.

(b) (4)(i)(D) through (b)(4)(ii)(D) 
[Reserved]. For guidance see § 86.095- 
26.

(b)(4)(iii) [Reserved].
(b) (4)(iv) through (c)(3) [Reserved].

For guidance see § 86.094-26.
(c) (4) [Reserved]. For guidance see 

§86.096-26.
(d) [Reserved]. For guidance see 

§86.094-26.
28. A new § 86.098-28 is added to 

subpart A to read as follows:

§ 86.098-28 Compliance with emission 
standards.

Section 86.098-28 includes text that 
specifies requirements that differ from 
§ 86.094-28. Where a paragraph in 
§ 86.094—28 is identical and applicable 
to § 86.098-28, this may be indicated by 
specifying the corresponding paragraph 
and the statement ‘‘[Reserved]. For 
guidance see § 86.094-28.”

(a)(1) Paragraph (a) of this section 
applies to light-duty vehicles.

(2) Each exhaust, evaporative and 
refueling emission standard (and family 
particulate emission limits, as 
appropriate) of § 86.098-8 applies to the 
emissions of vehicles for the appropriate 
useful life as defined in §§ 86.098-2 and 
86.098-8.

(3) [Reserved]. For guidance see 
§ 86.094-28.

(4) The procedure for determining 
compliance of a new motor vehicle with 
exhaust, evaporative and/or refueling 
emission standards (or family 
particulate emission limit, as 
appropriate) is as described in 
paragraphs (a)(4)(i) introductory text, 
(a)(4)(i)(C), (a)(4)(ii)(B) and (C),
(a)(4)(iii), (a)(4)(v), (f) and (g) of this 
section and § 86.094—28 (a)(4)(i)(A) and 
(B), (a)(4)(ii)(A), (a)(4)(iv)) except where 
specified by paragraph (a)(7) of this 
section for the Production AMA 
Durability Program.

(i) Separate emission deterioration 
factors shall be determined from the 
exhaust emission results of the 
durability-data vehicle(s) for each 
engine-system combination. Separate 
evaporative and/or refueling emission 
deterioration factors shall be determined 
for each evaporative/refueling emission 
family-emission control system 
combination from the testing conducted 
by the manufacturer (gasoline-fueled 
and methanol-fueled vehicles only). 
Separate refueling emission 
deterioration factors shall, be determined 
for each evaporative/refueling emission 
family-emission control system 
combination from the testing conducted 
by the manufacturer (petroleum-fueled 
diesel cycle vehicles not certified under 
the provisions of paragraph (g) of this 
section only).

(a)(4)(i)(A) and (a)(4)(i)(B) [Reserved]. 
For guidance see § 86.094—28.

(a)(4)(i)(C) Evaporative deterioration  
factor determ ination. An evaporative 
emissions deterioration factor (gasoline- 
fueled and methanol-fueled vehicles 
only) shall be determined from the 
testing conducted as described in 
Section 86.094-21(b)(4) (i) (A), and in 
accordance with paragraphs (a)(4)(i)(C)
(3) and (2) of this section, for each 
evaporative/refueling emission family- 
emission control systein combination to

indicate the evaporative emission level 
at the applicable useful fife relative to 
the evaporative emission level at 4,000 
miles as follows:

(3) Factor = Evaporative emission 
level at the useful life mileage for that 
standard minus the evaporative 
emission level at 4,000 miles.

(2) The factor shall be established to 
a minimum of two places to the right of 
the decimal.

(D) A refueling emissions 
deterioration factor (gasoline-fueled, 
methanol-fueled and petroleum-fueled 
diesel-cycle vehicles not certified under 
the provisions of paragraph (g) of this 
section) shall be determined from 
testing conducted and described in 
§86.098-21(b)(4)(i)(B) for each 
evaporative/refueling emission family- 
emission control system combinationto 
indicate the refueling emission level at 
the applicable usefule life relative to the 
refueling emission level at 4,000 miles 
as follows; v

(3) Factor = Refueling emission level 
at the useful fife mileage for that 
standard minus the refueling emission 
level at 4,000 miles.

(2) The factor shall be established to 
a minimum of two places to the right of 
the decimal.

(a)(4)(ii)(A) [Reserved]. For guidance 
see § 86.094-28.

(a)(4)(ii)(B) The official evaporative 
emission test results (gasoline-fueled 
and methanol-fueled vehicles only) for 
each evaporative emission-data vehicle 
at the selected test point shall be 
adjusted by addition of the appropriate 
deterioration factor: Provided, that if a 
deterioration factor as computed in 
paragraph (a)(4)(i)(C) of this section is 
less than zero, that deterioration factor 
shall be zero for the purposes of this 
paragraph.

(C) The official refueling emission test 
results (gasoline-fueled, methanol- 
fueled, and petroleum-fueled diesel 
Cycle vehicles not certified under the 
provisions of paragraph (g) of this 
section) for each refueling emission-data 
vehicle at the selected test point shall be 
adjusted by addition of the appropriate 
deterioration factor: Provided, that if a 
deterioration factor as computed in 
paragraph (a)(4)(i)(D) of this section is 
less than zero, that deterioration factor 
shall be zero for purposes of this 
paragraph.

(iii) The emissions to compare with 
the standard (or the family particulate 
emission limit, as appropriate) shall be 
the adjusted emissions of paragraphs 
(a)(4)(ii) (B) and (C) of this section and 
§ 86.094-28 (a)(4)(ii)(A) for each 
emission-data vehicle. Before any 
emission value is compared with the 
standard (or the family particulate
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emission limit, as appropriate), it shall 
be rounded, in accordance with ASTM 
E 29-67, (reapproved 1980) (as 
referenced in § 86.094- 
28(a)(4)(i)(B)(2)(jj)), to two significant 
figures. The rounded emission values 
may not exceed the standard (or the 
family particulate emission limit, as 
appropriate).

Civ ) iReserved]. For guidance see 
§ 86.094-28.

(v) Every test vehicle of an 
evaporative/refueling emission family 
must comply with the evaporative and/ 
or refueling emission standards, as 
determined in paragraph (a)(4)(iii) of 
this section, before any vehicle in that 
family may be certified.

(a)(5) through (a)(6) [Reserved). For 
guidance see § 86.094—28.

(a)(7) The procedure to determine the 
compliance of new motor vehicles in 
the Production AMA Durability Program 
described in § 86.094-13 is the same as 
described in paragraphs (a)(4)(iii) and
(v) of this section and § 86.094—28 
(a)(4)(iv). For the engine families that 
are included in the Production AMA 
Durability Program, the exhaust 
emission deterioration factors used to 
determine compliance shall be those 
that the Administrator has approved 
under §86.094—13. The evaporative 
emission deterioration factor for each 
evaporative /refueling emission family 
shall be determined and applied 
according to paragraph (a)(4)(ii)(B) of 
this section. The refueling emission 
deterioration factor for each 
evaporative/refueling emission family 
shall be determined and applied 
according to paragraph (a)(4)(ii)(C) of 
this section. The procedures to 
determine the minimum exhaust 
emission deterioration factors required 
under § 86.094-13(d) are as described in 
paragraph (a)(7)(i) of this section and 
§ 86.094-28 (a)(7)(ii). '

(i) Separate deterioration factors shall 
be determined from the exhaust 
emission results of the durability data 
vehicles for each emission standard 
applicable under § 86.098-8, for each 
engine family group. The evaporative 
and/or refueling emission deterioration 
factors for each evaporative/refueling 
family will be determined and applied 
in accordance with paragraph (a)(4) of 
this section.

(a)(7)(ii) through (d) [Reserved]. For 
guidance see §86.094-28.

(e) [Reserved]
(f) Fuel dispensing spitback testing 

waiver. (1) Vehicles certified to the 
refueling emission standards, set forth in 
§ 86.098-8 are not required to 
demonstrate compliiance with the fuel 
dispensing spitback standard contained 
in that section: Provided, that—

(1) The manufacturer certifies that the 
vehicle inherently meets the Dispensing 
Spitback Standard as part of compliance 
with the refueling emission standard; 
and

(ii) This certification is provided in 
writing and applies to the full useful life 
of the vehicle.

(2) EPA retains the authority to 
require testing to enforce compliance 
and to prevent non-compliance with the 
Fuel Dispensing Spitback Standard.

(g) Inherently low refueling emission 
testing waiver. (1) Vehicles using fuels/ 
fuel systems inherently low in refueling 
emissions are not required to conduct 
testing to demonstrate compliance with 
the refueling emission standards set 
forth in § 86.098-8: Provided, that—

(1) This provision is only available for 
petroleum diesel fuel. It is only 
available if the Reid Vapor Pressure of 
in-use diesel fuel is equal to or less than 
1 psi (7 kPa) and for diesel vehicles 
whose fuel tank temperatures do not 
exceed 130 °F (54 °C); and

(ii) To certify using this provision the 
manufacturer must attest to the , 
following evaluation: “Due to the low 
vapor pressure of diesel fuel and the 
vehicle tank temperatures, hydrocarbon 
vapor concentrations are low said the 
vehicle meets the 0.20 grams/gallon 
refueling emission standard without a 
control system."

(2) The certification required in 
paragraph (g)(1)(h) of this section must 
be provided in writing and must apply 
for the full useful life of the vehicle.

(3) EPA reserves the authority to 
require testing to enforce compliance 
and to prevent noncompliance with the 
refueling emission standard.

(4) Vehicles certified to the refueling
emission standard under this provision 
shall not be counted in the sales 
percentage compliance determinations 
for the 1988,1989 and subsequent 
model years. *

29. A new §86.098-30 is added to 
subpart A to read as follows:

§ 86.098-80 Certification.
Section 86.098-30 includes text that 

specifies requirements that differ from 
§86.094-30, §86.095-30 or§86.096-30. 
Where a paragraph in § 86.094-30,
§ 86.095-30 or § 86.096-30 is identical 
and applicable to § 86.098-30. This may 
be indicated by specifying the 
corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.094-30.” or “[Reserved]. For 
guidance sqe § 86.095-30.” or 
“[Reserved]. For guidance see § 86.096- 
30 ”. ); 'y .' ; : ;v K-i

(a)(1) and (a)(2) [Reserved]. For 
guidance see § 86.094-30.

(a)(3)(i) O ne such  certifica te  w ill be 
issued  for each  eng in e fam ily. For 
gasoline-fu eled  and m eth anol-fu eled  
light-duty v eh icles  and  light duty-trucks 
and petroleum -fu eled  d iese l-cy c le  light- 
duty v eh icles  and  light duty-trucks not 
certified  under § 8 6 .0 9 8 -2 8 (g ) , o n e such  
certificate  w ill be issu ed  for each  engine 
fam ily-evaporative/refueling em ission  
fam ily com bination . E ach  certifica te  
w ill certify  co m p lian ce  w ith  no m ore 
than one set o fln -u s e  and  certifica tio n  
standards (or fam ily  em issio n  lim its , as 
appropriate).

fa)(3)(ii) through (a)(4)(ii) [Reserved]. 
F o r gu idance see § 8 6 .0 9 5 —30.

(a)(4)(iii) in trod uctory  text through
(a) (4)(iii)(C ) [Reserved]. F o r guidance 
see § 8 6 .0 9 4 —30.

(a)(4)(iv) in trod uctory text [Reserved]. 
For gu idance see § 8 6 .0 9 5 —30.

(a)(4)(iv)(A ) through (a)(12)
.[Reserved], For gu idance see § 8 6 .0 9 4 -
30.

(a)(13) [Reserved]. F o r gu idance see 
§ 8 6 .0 9 5 -3 0 ,

(a)(14) [Reserved]. For gu idance see 
§ 8 6 .0 9 4 -3 0 .

( a ) ( l5) through (18) [Reserved]. For 
gu idance see § 8 6 .0 9 6 -3 0 .

(a) (19) F o r a ll light-duty v eh icles  
certified  to refu eling  em issio n  standards 
under § 8 6 .0 9 8 -8 , the p rov isions o f 
paragraphs (a)(19) (i) through (iii) o f th is  
section  apply.

(i) A ll certifica tes  issu ed  are 
con d itio n a l up on the m anufacturer 
com p lying  w ith  a ll p rov isions o f
§ 8 6 .0 9 8 -8 , b o th  during and after m odel 
year production .

(ii) F a ilu re  to  m eet th e  required  
^ im plem entation sch ed u le  sales

percentages as sp ecified  in  § 8 6 .0 9 4 -8  
be con sid ered  to be a fa ilu re  to satisfy 
th e  con d itio n s up on w h ich  the 
certificate(s) w as issu ed  and the 
v eh icles  sold  in  v io la tio n  o f the 
im p lem entation  sch ed u le  sh all n ot be 
covered  by the certifica te .

(iii) T h e  m anufacturer sh all bear the 
burden o f estab lish in g  to the satisfactio n  
o f th e  A dm inistrator that the con d itio n s 
up on w h ich  the certifica te  w as issued  
w ere satisfied .

(b) (1) in trod uctory text through
(b) (l)( i)(B ) [Reserved]. F o r gu idance see 
§ 8 6 .0 9 4 -3 0 .

(b )(l)(i)(C ) T h e  em ission-d ata  
v eh icle(s) selected  u n d er § 8 6 .0 9 8 -  
2 4 (b )(l)(v ii) (A) and  (B) sh a ll rep resent 
a ll v eh icles  o f the sam e evaporative/ 
refueling con tro l system  w ith in  the 
evaporative /refueling fam ily.

(b )(l)(ii)  through (b )(1)(iv ) [Reserved]. 
F o r gu idance see  § 8 6 .0 9 4 -3 0 .

(b)(2) T h e  A dm in istrator w ill p roceed  
as in  paragraph (a) o f  th is  sectio n  w ith  
resp ect to the v eh icles  (or engines) 
belonging to an eng in e fam ily  or engine
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family-evaporative/re fueling emission 
family combination (as applicable), all 
of which comply with all applicable 
standards (or family emission limits, as 
appropriate).

(b)(3) through (b)(4)(i) [Reserved], For 
guidance see § 86.094-30.

(b)(4)(ii) Remove the vehicle 
configuration (or evaporative/refueling 
vehicle configuration, as applicable) 
which failed, from his application:

(b)(4)(ii)(A) [Reserved]. For guidance 
see § 86.094-30.

(b)(4)(ii)(B) If the failed vehicle was 
tested for compliance with one or more 
of the exhaust, evaporative and 
refueling emission standards: The 
Administrator may select, in place of 
the failed vehicle, in accordance with 
the selection criteria employed in 
selecting the failed vehicle, a new 
emission data vehicle which will be 
tested for compliance with all of the 
applicable emission standards. If one 
vehicle cannot be selected in 
accordance with the selection criteria 
employed in selecting the failed vehicle, 
then two or more vehicles may be 
selected (e.g., one vehicle to satisfy the 
exhaust emission vehicle selection 
criteria and one vehicle to satisfy the 
evaporative and refueling emission 
vehicle selection criteria). The vehicle 
selected to satisfy the exhaust emission 
vehicle selection criteria will be tested 
for compliance with exhaust emission 
standards (or family emission limits, as 
appropriate) only. The vehicle selected 
to satisfy the evaporative and/or 
refueling emission vehicle selection 
criteria will be tested for compliance 
with exhaust, evaporative and/or 
refueling emission standards; or

(iii) Remove the vehicle configuration 
(or evaporative/refueling vehicle 
configuration, as applicable) which 
failed from the application and add a 
vehicle configuration(s) (or evaporative/ 
refueling vehicle configuration(s), as 
applicable) not previously listed. The 
Administrator may require, if 
applicable, that the failed vehicle be 
modified to the new engine code (or 
evaporative/refueling emission code, as 
applicable) and demonstrate by testing 
that it meets applicable standards (or 
family emission limits, as appropriate) 
for which it was originally tested. In 
addition, the Administrator may select, 
in accordance with the vehicle selection 
criteria given in § 86.001-24(b), a new 
emission data vehicle or vehicles. The 
vehicles selected to satisfy the exhaust 
emission vehicle selection criteria will 
be tested for compliance with exhaust 
emission standards (or family emission 
limits, as appropriate) only. The 
vehicles selected to satisfy the 
evaporative emission vehicle selection

criteria will be tested for compliance 
with all of the applicable emission 
standards (or family emission limits, as 
appropriate); or

(iv) Correct a component or system 
malfunction and show that with a 
correctly functioning system or 
componènt the failed vehicle meets 
applicable standards (or family emission 
limits, as appropriate) for which it was 
originally tested. The Administrator 
may require a new emission data 
vehicle, of identical vehicle 
configuration (or evaporative/refueling 
vehicle configuration, as applicable) to 
the failed vehiclé, to be operated and 
tested for compliance with the 
applicable standards (or family emission 
limits, as appropriate) for which the 
failed vehicle was originally tested.

(b)(5) through (e) [Reserved]. For 
guidance see § 86.094-30.

(f) introductory text through (f)(3) 
[Reserved]. For guidance see § 86.095- 
30.

(f)(4) The electronic evaporative and/ 
or refueling purge control device (if 
equipped) or any emission-related 
powertrain component connected to a 
computer is electrically disconnected.

30. A new § 86.098-35 is added to 
subpart A to read as follows:

§86.098-35 Labeling.
Section 86.098—35 includes text that 

specifies requirements that differ from 
§§ 86.095-35 and 86.096-35. Where a 
paragraph in § 86.095-35 or § 86.096-35 
is identical and applicable to § 86.098- 
35, this may be indicated hy specifying 
the corresponding paragraph and the 
statement “[Reserved], For guidance see 
§86.095-35.” or “ [ReservedJ. For 
guidance see § 86.096-35.”.

(a) introductory text through 
(a)(l)(iii)(B) [Reserved]. For guidance 
see § 88.095-35.

(a)(l)(iii)(C) Engine displacement (in 
cubic inches or liters), engine family 
identification and evaporative/refueling 
family identification.

(a)(l)(iii)(D) through (L) [Reserved).
For guidance see § 86.095-35.

(a]i(l)(iii)(M) For model year 1998 
light-duty vehicles, a clear indication of 
which test procedure was used to certify 
the evaporative/refueling family, e.g., 
“Evaporative /refueling Family xx 
(§ 86.130-96 procedures)” or 
“Evaporative /refueling Family xx 
(§86.130-78 procedures).”

(a)(l)(iii)(Nj [Reserved]. For guidance 
see § 86.096-35.

(a)(2) heading through (a)(2)(iii)(K) 
[Reserved]. For guidance see §86.095- 
35.

(a)(2)(iii)(L) [Reserved].:
(a)(2)(iii)(M) through (a)(2)(iii)(N) 

[Reserved]. For guidance see § 86.095- 
35.

(a)(2)(iii)(0) through (a)(2)(iii)(P) 
[Reserved). For guidance see § 86.096- 
35.

(a)(3) heading through (a)(4)(iii)(F) 
[Reserved]. For guidance see § 86.095- 
35.

(a) (4)(iii)(G) [Reserved). For guidance 
see § 86.096-35.

(b) through (i) [Reserved]. For 
guidance see § 86.095-35.

31. Section 86.099—8 of subpart A is 
amended by adding paragraphs (b)(5) 
and (6), revising paragraph (c), adding 
paragraph (d), and revising paragraphs
(e) through (k) to read as follows:

§86.099-8 Emission standards for 1999 
and later model year light-duty vehicles. 
* * * * *

(b)* * *
(5) [Reserved]. For guidance see 

§86.096-8.
(b) (6) Vehicles certified to the 

refueling standards set forth in 
paragraph (d) of this section are not 
required to demonstrate compliance 
with the Fuel Dispensing Spitback 
standards contained in paragraphs 
(b)(l)(iii) and (b)(2)(iii) of this section: 
Provided, that they meet the 
requirements of § 86.098-28(f).

(c) [Reserved], For guidance see 
§ 86.096-8.

(d) Refueling emissions from 1999 
and later model year gasoline-fueled 
and methanol-fueled Otto-cycle and 
petroleum-fueled and methanol-fueled 
diesel-cycle light duty vehicles shall not 
exceed the following standards. The 
standards apply equally to certification 
and in-use vehicles.

(1) Standards—(i) H ydrocarbons (for 
gasoline-fueled  Otto gallon (0.053 gram 
per liter) of fuel dispensed.

(ii) Organic M aterial Hydrocarbon 
Equivalent (for m ethanol-fueled  
vehicles). 0.20 gram per gallon (0.053 
gram per liter) of fuel dispensed.

(2) (i) The standards set forth in 
paragraphs (d)(l)(i) and (ii) of this 
section refer to a sample of refueling 
emissions collected under the 
conditions set forth in subpart B of this 
part and measured in accordance with 
those procedures.

(ii) For vehicles powered by 
petroleum-fueled diesel-cycle engines, 
the provisions set forth in paragraph
(d)(l)(i) of this section may be waived: 
Provided , that the manufacturer 
complies with the provisions of 
§ 86.098-28(f) of this subpart.

(3) (i) A minimum of the percentage 
shown in Table A99-08 of a 
manufacturer’s sales of the applicable 
model year’s gasoline- and methanol- 
fueled Otto-cycle and petroleum- and 
methanol-fueled diesel cycle light-duty 
vehicles shall be tested under the
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procedures in subpart B of this part 
indicated for 1998 and later model 
years, and shall not exceed the 
standards described in paragraph (d)(1) 
of this section. Vehicles certified in 
accordance with paragraph (d)(2)(ii) of 
this section, as determined by the 
provisions of § 86.098-28(g), shall not 
be counted in the calculation of the 
percentage of compliance.

Table A99-08. Implementation 
Schedule for Light-Duty Vehi
cle Refueling Emission Testing

Model year S ales
p ercen tag e

1999............................... ;....... 80
2000 and s u b se q u e n t....... . 100

(ii) Small volume manufacturers, as 
defined in § 86.094—14(b) (1) and (2), are
exempt from the implementation 
schedule of Table A99-08 of this section 
for model year 1999. For small volume 
manufacturers, the standards of 
paragraph (d)”of this section, and the 
associated test procedures, shall not 
apply until model year 2000, when 100 
percent compliance with the standards 
of this section is required. This 
exemption does not apply to small 
volume engine families as defined in 
§ 86.094—14(b)(5).

(e) through (f) [Reserved]
(g) through (k) [Reserved]. For 

guidance see § 86.096-8.

Subpart B— [Amended]
1. Section 86.101 of subpart B is 

amended by adding a new paragraph 
(a)(3) to read as follows:

§86.101 General applicability.
(a) * * *
(3) Sections 86.150-98 through 

86.156r-98 describe the refueling test 
procedures for fight-duty vehicles and 
light-duty trucks and apply for 1998 and 
later model years.
* * * * *

2. Section 86.105 of subpart B is 
amended by revising paragraph (b) to 
read as follows:

§ 86.105 Introduction; structure of siibpart 
« * * * . *

(b) Three topics are addressed in this 
subpart. Sections 86.106-82 through 
86.115-78 set forth specifications and 
equipment requirements; §§ 86.116-82 
through 86.126-90 discuss calibration 
methods and frequency; test procedures 
and data requirements are fisted (in 
approximate order of performance) in 
§§ 86.127-82 through 86.156-98.

3. A new § 86.107-98 is added to 
subpart B to read as follows:

§ 86.107-98 Sampling and analytical 
system.

Section 86.107-98 includes text that 
specifies requirements that differ from

§ 86.107-96. Where a paragraph in 
§ 86.107-96 is identical and applicable 
to § 86.107-98, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.107-96.” Where a 
corresponding paragraph of § 86.107-96 
is not applicable, this is indicated by the 
statement “(Reserved].”

(a)(1) through (a)(3) [Reserved]. For 
guidance see § 86.107-96.

(a) (4) R efueling em issions test. The 
requirements detailed in § 86.107-90 
(a)(1) shall apply. Alternatively, an 
enclosure meeting the specifications 
detailed in §86.107-96 (a)(1), (2), or (3) 
may be used if approved in advance by 
the Administrator. In addition, the 
enclosure shall have one or more access 
ports leading to flexible, automatic 
sealing boots, in the wall(s) of the 
enclosure. The function of the access 
port(s) and boots shall be to allow 
fueling of the test vehicle from a fuel 
nozzle and hose located outside of the 
enclosure, with only the spout of the 
nozzle passing through the automatic 
sealing opening of the boot during 
fueling. There shall be no loss in the gas 
tightness of the enclosure at the opening 
of the boot either when the nozzle is 
inserted or when the nozzle is not 
inserted.

(b) through (d) [Reserved]. For 
guidance see § 86.107-96.

(e) Tem perature recording system . (1) 
For all em ission testing. A strip chart 
potentiometric recorder, an on-line 
computer system, or other suitable 
means shall be used to record enclosure 
ambient temperature during all 
evaporative emission test segments, as 
well as vehicle fuel tank temperature 
during the running loss test. The 
recording system shall record each 
temperature at least once every minute. 
The recording system shall be capable of 
resolving time to ±15s and capable of 
resolving temperature to ±0.75 °F 
(±0.42 °C). The recorder (data processor) 
shall have a time accuracy of ±15s and 
a precision of ±15s. Two ambient 
temperature sensors, connected to 
provide one average output, shall be 
located 3 feet above the floor at the 
approximate mid-length of each side 
wall of the enclosure and within 3 to 12 
inches of each side wall. Manufacturers 
shall arrange that vehicles furnished for 
testing at Federal certification facilities 
be equipped with irOn-constantan Type 
J thermocouples for measurement of fiiel 
tank temperature. Vehicles shall be 
equipped with 2 temperature sensors 
installed to provide an average liquid

fuel temperature. The temperature 
sensors shall be placed to measure the 
temperature at the mid-volume of the 
liquid fuel at a fill level of 40 percent 
of nominal tank capacity. In-tank 
temperature sensors are not required for 
the supplemental two-diumal test 
sequence specified in § 86130-96 or for 
the refueling test specified in § 86.151- 
98.

(2) R efueling em ission testing only. In 
addition to the enclosure ambient 
temperature recording system described 
in paragraph (e)(1) of this section, strip 
chart recorder(s) or automatic data 
processor shall be used to record vehicle 
soak area ambient temperature and 
dispensed fuel temperature at the nozzle 
during the test. The temperature 
recorder(s) or data processor shall 
record each temperature at least once 
every 20 seconds (the soak area ambient 
temperature recorder may be a 
continuous recording system). The 
recording system shall be capable of 
resolving time to ±15s and be capable of 
resolving temperature to ±0.75 °F 
(0.42 °C). -

(f) through (h)(3) [Reserved]. For 
guidance see § 86.107—96.

(h) (4) Refueling em ission test. Blowers 
or fans must have a capacity of 0.8±0.2 
cfm per cubic foot of the nominal 
enclosure volume. Circulated air shall 
not be aimed directly at the vehicle.

(5) Spilled  fu el m ixing blow er; 
refueling em ission test. An explosion- 
proof blower of 100-200 ft3/min (2.8—
5.7 m3/min) capacity is required to 
enhance mixing of vapors from spilled 
fuel through the enclosure atmosphere 
during tests. The discharge from this 
blower shall be directed toward the 
region of the enclosure floor where fuel 
spillage during fueling may occur.

(i) [Reserved]. For guidance see 
§86.107-96.

(j) Refueling equipm ent. The refueling 
equipment shall consist of a fuel 
delivery system with temperature 
control equipment, fuel flow safety 
switch, dispensing pump, hose, nozzle 
and a meter to measure the dispensed 
fuel volume. The dispensing nozzle 
shall be a commercial model, not 
equipped with vapor recovery 
hardware. A fuel recirculation system 
may be utilized to avoid trapping of 
unheated fuel in the hose. The fuel 
delivery system must be capable of 
delivering fuel at 67±1.5 °F (19.4±0.8 °C) 
and a constant flow rate between 4.2 
and 9.8 gal/min (15.9 and 37.1 liter/ 
min) with a tolerance of ±0.3 gal/min 
(±1.1 liter/min) during the refueling 
emissions measurement phase of the 
test. The accuracy of the meter for 
measuring the dispensed fuel volume 
shall be ±2 percent at the test flow rate.
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4. Section 86.115-78 of subpart B is 
amended by revising paragraphs 
(b)(3)(ii) and (b)(5) to read as follows:

§86.115-78 EPA urban dynamometer 
driving schedules.
* - * * * *

(b) * * *
(3) V * *
(ii) When conducted to meet the 

requirements of § 86.129-94 or 
§ 86.153-98(d), up to three additional 
occurrences of speed variations greater 
than the tolerance are acceptable, 
provided they occur for less than 15 
seconds on any occasion, and are clearly 
documented as to the time and speed at 
that point of the driving schedule.
8 i t  *  i t  k

(5) When conducted to meet the 
requirements of § 86.129—94, 86.132—96, 
86.146-96, or86.153-98(d), the speed 
tolerance shall be as specified above, 
except that the upper and lower limits 
shall be 4 mph (6.4 km/h).
i t  i t  i t  i t  i t

5. Section 86.132-96 of subpart B is 
amended by revising paragraphs (h) 
introductory text, (j) introductory text,
(j)(l)(i) and (j)(l)(viii) to read as follows:

§ 86.132-86 Vehicle preconditioning.
* * * * *

(h) During the soak period for the 
three-diumal test sequence described in 
§ 86:130-96, evaporative canisters, if the 
vehicle is so equipped, shall be' 
preconditioned according to the 
following procedure. For vehicles with 
multiple canisters, each canister shall be 
preconditioned separately. In addition, 
for model year 1998 and later vehicles 
equipped with refueling canisters, these 
canisters shall be preconditioned for the 
three-diumal test sequence according to 
the procedure in §86.132-96 (j)(l). If a 
vehicle is designed to actively control 
evaporative or refueling emission 
without a canister, the manufacturer 
shall devise an appropriate

preconditioning procedure subject to 
the approval of the Administrator.
* * * # *

(j) For the supplemental two-diumal 
test sequence described in § 86.130-96, 
one of the following methods shall be 
used to precondition evaporative 
canisters during the soak period 
specified in paragraph (g) of this 
section. For vehicles with multiple 
canisters, each canister shall be 
preconditioned separately. In addition, 
for model year 1998 and later vehicles 
equipped with refueling canisters, these 
canisters shall be preconditioned for the 
supplemental two-diumal test sequence 
according to the procedure in paragraph 
(j)(l) of this section. Canister emissions 
are measured to determine 
breakthrough. Breakthrpugh is here 
defined as the point at which the 
cumulative quantity of hydrocarbons 
emitted is equal to 2 grams.

( 1 ) *  *  *
(i) Prepare the evaporative/refueling 

emission canister for the canister 
loading operation. The canister shall not 
be removed from the vehicle, unless 
access to the canister in its normal 
location is so restricted that purging and 
loading can only reasonably be 
accomplished by removing the canister 
from the vehicle. Special care shall be 
taken during this step to avoid damage 
to the components and the integrity of 
the fuel system.
i t  i t  • i t  i t  i t

(viii) Reconnect the evaporative/ 
refueling emission canister and restore 
the vehicle to its normal operating 
condition.
* * * * *

6. A new § 86.150-98 is added to 
subpart B to read as follows:

§ 86.150-88 Overview; refueling test
(a) The refueling emissions test 

procedure described in this and 
subsequent sections is used to 
determine the conformity of vehicles 
with the refueling emissions standards 
set forth in subpart A of this part for

light-duty vehicles and light-duty 
trucks. The refueling emissions test 
procedure may be performed as an 
individual test or in combination with 
the evaporative and exhaust emissions 
test sequences of § 86.130-96.

(b) The refueling emissions test is 
designed to measure hydrocarbon 
emissions resulting from the generation 
or displacement of fuel tank vapor 
during vehicle refueling. The refueling 
emissions shall be measured by the 
enclosure technique.

(c) All emission control systems 
installed on or incorporated in a new 
motor vehicle shall be functioning 
during all procedures in this subpart 
except:

(1) In cases of component malfunction 
or failure; and

(2) during certain specified fuel drain 
and fill operations, at which times the 
refueling emission control canister is 
disconnected. Maintenance to correct 
component malfunction or failure shall 
be authorized in accordance with
§ 86.098-25.

7. A new section 86.151-98 is added 
to subpart B to read as follows:

§ 86.151-88 General requirements; 
refueling test

(a) The refueling emissions procedure, 
shown in Figure B98—12, starts with the 
stabilizing of the vehicle and the 
loading of the refueling emissions 
canister(s) to breakthrough, and 
continues with the vehicle drive for 
purging of the canister, followed by the 
refueling emissions measurement The 
test is conducted following §§ 86.152- 
98 through 86.154-98 in order.

(b) Ambient temperature levels 
encountered by the test vehicle 
throughout the test sequence shall not 
be less than 68 °F (20 °C) nor more than 
86 °F (30 °C).

(c) The vehicle shall be approximately 
level during all phases of the test 
sequence to prevent abnormal fuel 
distribution.
BILLING CODE 8560-60-P
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8. A new § 86.152—98 is added to 
subpart B to read as follows;

§86.152-98 Vehicle preparation; refueling 
test

(a) Provide additional fittings and 
adapters, as required, to accommodate a 
fuel drain at the lowest point possible 
in the tank(s) as installed on the vehicle. 
The canister shall not be removed from 
the vehicle, unless access to the canister 
in its normal location is so restricted 
that purging and loading can only 
reasonably be accomplished by 
removing the canister from the vehicle. 
Special care shall be taken during this 
step to avoid damage to the components 
and the integrity of the fuel system.

(b) Provide valving or other means to 
allow the venting of the refueling vapor 
line to the atmosphere rather than to the 
refueling emissions canister(s) when 
required by this test procedure.

(c) For preconditioning that involves 
loading the vapor collection canister(s) 
with butane, provide valving or other 
means as necessary to allow loading of 
the canister(s).

9. A new § 86.153-98 is added to 
subpart B to read as follows:

§ 86.153-98 Vehicle and canister 
preconditioning; refueling test

(a) V ehicle and canister 
preconditioning. Vehicles and vapor 
storage canisters shall be 
preconditioned in accordance with the 
preconditioning procedures for the 
supplemental two-diumal evaporative 
emissions test specified in § 86.132—96
(a) through (j). For vehicles equipped 
with non-integrated refueling emission 
control systems, the canister must be 
loaded using the method involving 
butane loading to breakthrough (see
§ 86.132-96 (j)(l)). If the refueling test 
procedure is started within 24 hours of 
the completion of an evaporative 
emission test on the same vehicle at the 
same ambient conditions, the fuel tank 
drain and fill and minimum soak period 
requirement described in § 86.132-96
(b) and (c) may be omitted from the 
refueling test procedure.

(b) S eal test. The Administrator may 
choose to omit certain canister load and 
purge steps, and replace them with a 
bench purge of the refueling canister(s), 
in order to verify the adequacy of 
refueling emission control system seals. 
Failure of this seal test shall constitute 
a failure of the refueling emission 
control test. For integrated systems, this 
bench purge may be performed after the 
exhaust testing in order to obtain 
exhaust emission test results. Non- 
integrated system seal testing shall be 
performed using paragraph (b)(1) of this 
section.

(1) Without the exhaust em ission test. 
The Administrator may conduct the 
canister preconditioning by purging the 
canister(s) with at least 1200 canister 
bed volumes of ambient air (with 
humidity controlled to 50±25 grains of 
water vapor per pound of dry air) 
maintained at a nominal flow rate of 0.8 
cfm directly following the 
preconditioning drive described in
§ 86.132-96 (c) through (e). In this case, 
the canister loading procedures and the 
vehicle driving procedures described in 
§86.132-96 (f) through (j) and in 
paragraphs (c) through (d) of this section 
shall be omitted, and the 10 minute and 
60 minute time requirements of 
paragraph (e) of this section shall apply 
to time after completion of the bench 
purge. In the case of multiple refueling 
canisters, each canister shall be purged 
separately.

(2) With the exhaust em ission test.
The Administrator may conduct the 
canister preconditioning by purging the 
canister(s) directly after the exhaust test 
(see paragraph (c)(1) of this section).
The canister shall be purged with at 
least 1200 canister bed volumes of 
ambient air (with humidity controlled to 
50+25 grains of water vapor per pound 
of dry air) maintained at a nominal flow 
rate of 0.8 cfm. In this case, the vehicle 
driving procedures described in 
paragraphs (c)(2) through (d) of this 
section shall be omitted, and the 10 
minute and 60 minute time 
requirements of paragraph (e) of this 
section shall apply to time after 
completion of the bench purge. In the 
case of multiple refueling canisters, 
each canister shall be purged separately.

(c) Canister purging; integrated  
system s (1) Vehicles to be tested for 
exhaust emissions only shall be 
processed according to §§ 86.135-94 
through 86.137-96. Vehicles to be tested 
for refueling emissions shall be 
processed in accordance with the 
procedures in §§ 86.135-94 through 
86.137-96, followed by the procedures 
outlined in paragraph (c)(2) of this 
section.

(2) To provide additional opportunity 
for canister purge, conduct additional 
driving on a dynamometer, within one 
hour of completion of the hot start 
exhaust test, by operating the test 
vehicle through one UDDS, a 2 minute 
idle, two NYCCs, another 2 minute idle, 
another UDDS, then another 2 minute 
idle (see § 86.115-78 and Appendix I of 
this part). Fifteen seconds after the 
engine starts, place the transmission in 
gear. Twenty seconds after the engine 
starts, begin the initial vehicle 
acceleration of the driving schedule.
The transmission shall be operated 
according to the specifications of

§ 86.128—79 during the driving cycles. A 
cooling fan(s) shall be positioned as 
described in § 86.135-94(b).

(d) Canister purging; non-integrated 
system s, Within one hour of completion 
of canister loading to breakthrough, the 
fuel tank(s) shall be further filled to 95 
percent of nominal tank capacity 
determined to the nearest one-tenth of a 
U.S. gallon (0.38 liter) with the fuel 
specified in § 86.113-94. During this 
fueling operation, the refueling 
emissions canister(s) shall be 
disconnected. Following completion of 
refueling, the refueling emissions 
canister(s) shall be reconnected. Special 
care shall be taken during this step to 
avoid damage to the components and 
the integrity of the fuel system. Vehicle 
driving to purge the refueling canister(s) 
shall be performed using either the 
chassis dynamometer procedure or the 
test track procedure, as described in 
paragraphs (d)(1) and (d)(2) of this 
section. The Administrator may choose 
to shorten the vehicle driving for a 
partial refueling test as described in 
paragraph (d)(3) of this section. For 
vehicles equipped with dual fuel tanks, 
the required volume of fuel shall be 
driven out of one tank, the second tank 
shall be selected as the fuel source, and 
the required volume of fuel shall be 
driven out of the second tank.

(1) Chassis dynam om eter procedure. 
(i) Vehicle driving on a chassis 
dynamometer shall consist of repeated 
drives with the UDDS until 85 percent 
of fuel tank capacity has been 
consumed. Driving in testing performed 
by manufacturers may be terminated 
before 85 percent of the fuel tank 
capacity has been consumed, provided 
that driving is not terminated partway 
through a UDDS cycle. Driving in 
testing performed by the Administrator 
may be terminated after the same 
number of UDDS cycles as driven in the 
manufacturer’s certification testing.

(ii) Except with the advance approval 
of the Administrator, the number of 
UDDSs required to consume 85 percent 
of tank fuel capacity (total capacity of 
both tanks when the vehicle is equipped 
with dual fuel tanks) shall be 
determined from the fuel economy on 
the UDDS applicable to the test vehicle 
and from the number of gallons to the 
nearest 0.1 gallon (0.38 liter) that 
constitutes 85 percent of tank volume. If 
this “fuel consumed point’’ occurs 
partway through a UDDS cycle, the 
cycle shall be completed in its entirety.

(iii) For vehicles equipped with dual 
fuel tanks, fuel switching from the first 
tank to the second tank shall occur at 
the 10 percent volume of the first tank 
regardless of the point in the UDDS 
cycle at which this occurs.
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(iv) If necessary to accommodate work 
schedules, the engine may be turned off 
and the vehicle parked on the 
dynamometer. The vehicle may be 
parked off of the dynamometer to 
facilitate maintenance or repairs, if 
required.

(v) During the driving on the 
dynamometer, a cooling fan(s) shall be 
positioned as described in § 86.135- 
94(b).

(2) Test track procedure, (i) Vehicle 
driving on a test track shall consist of 
repeated drives with the UDDS until 85 
percent of fuel tank capacity has been 
consumed. Driving performed by 
manufacturers may be terminated before 
85 percent of the fuel tank capacity has 
been consumed, provided that driving is 
not terminated partway through a UDDS 
cycle. Driving performed by the 
Administrator may be terminated after 
the same number of UDDS cycles as 
driven in the manufacturer’s 
certification testing.

(ii) If the distance from the emission 
laboratory to the test track is less than 
5 miles (8.05 km) thé vehicle may be 
driven to the test track at a speed not to 
exceed 25 mph. If the distance is greater 
than 5 miles (8.05 km) the vehicle shall 
be moved to the test track with the 
engine off.

(iii) Except with the advance approval 
of the Administrator, the number of 
UDDSs required to consume 85 percent 
of tank fuel capacity (total capacity of 
both tanks when the vehicle is equipped 
with dual fuel tanks) shall be 
determined from the fuel economy on 
the UDDS applicable to the test vehicle 
and from the number of gallons to the 
nearest 0.1 gallon (0.38 liter) that 
constitutes 85 percent of tank volume. If 
this “fuel consumed point” occurs 
partway through a UDDS cycle, the 
cycle shall be completed in its entirety.

(iv) The vehicle shall be driven at a 
speed not to exceed 25 mph from the 
test trade to the laboratory provided the 
distance from the test track to the 
laboratory does not exceed 5 miles (8.05 
km). If the distance from the test track 
to the emission laboratory is greater 
than 5 miles (8.05 km) the vehicle shall 
be moved from the test track with the 
engine off.

(v) For vehicles equipped with dual 
fuel tanks, fuel switching from the first 
tank to the second tank shall occur at 
the 10 percent volume of the first tank 
regardless of the point in the UDDS 
cycle at which this occurs.

(vi) If necessary to accommodate work 
schedules, the engine may be turned off 
and the vehicle parked on the test track. 
The vehicle may be parked off of the test 
track to facilitate maintenance or repairs 
if required. If the vehicle is moved from

the test track, it shall be returned to the 
track with the engine off when mileage 
accumulation is to be resinned.

(3) Drive schedu le fo r  partial refueling  
test The Administrator may conduct a 
partial refueling test involving a 
shortening of the drive procedures 
described in paragraphs-(d) (1) and (2) 
of this section and a modified soak and 
refueling procedure as described in 
paragraph (e) of this section and 
§ 86.154—98(e)(7)(i). The drive shall be 
performed as described in paragraph (d) 
(1) or (2) of this section except that the 
drive shall be terminated when at least 
10 percent but no more than 85 percent 
of the fuel tank nominal capacity has 
been consumed and not partway 
through a UDDS cycle. The amount of 
fuel consumed in the drive shall be 
determined by multiplying the number 
of UDDSs driven by the mileage 
accumulated per UDDS and dividing by 
the fuel economy for the UDDS 
applicable to the test vehicle.

fe) V ehicle coo l down—(1) Partial 
refueling test. If the Administrator is 
conducting the non-integrated system 
partial refueling test, after the driving 
procedure specified in paragraph (d)(3) 
of this section, the vehicle shall be 
parked (without starting the engine) and 
soaked at 80±3 °F (27±1.7 °C) for a 
minimum of 1 hour and a maximum of 
6 hours.

(2) For a ll other refueling em ission  
tests. Within 10 minutes of completion 
of refueling emissions canister 
stabilization (see paragraph (c) or (d) of 
this section), the refueling emissions 
canister(s) shall be disconnected.
Within 60 minutes of completion of 
refueling emissions canister 
stabilization (see paragraph (c) or (d) of 
this section), the vehicle fuel tank(s) 
shall be drained, the fuel tank(s) fueled 
to 10 percent of nominal tank capacity 
determined to the nearest one-tenth of a 
U.S. gallon (0.38 liter) with the specified 
fuel, and the vehicle parked (without 
starting the engine) and soaked at 80±3 
°F (27±1.7 °C) for a minimum of 6 hours 
and a maximum of 24 hours.

10. A new § 86.154-98 is added to 
subpart B to read as follows:

§ 86.154-98 Measurement procedure; 
refueling test

(a) The refueling test measurement 
procedure described in this section 
immediately follows the vehicle and 
canister preconditioning described in 
§ 86.153-98.

(b) The refueling emission enclosure 
shall be purged for several minutes 
immediately prior to the test Warning: 
If at any time the concentration of 
hydrocarbons, of methanol, or of 
methanol and hydrocarbons exceeds

15,000 ppm C, the enclosure should be 
immediately purged. This concentration 
provides a 4:1 safety factor against the 
lean flammability limit.

(c) (1) The FID (or HFDD) hydrocarbon 
analyzer, and additional analyzer, if 
needed, shall be zeroed and spanned 
immediately prior to the test.

(2) For methanol-fueled vehicles only, 
impingers charged with known volumes 
of pure deionized water shall be placed 
in the methanol sampling system.

(d) If not already on, the enclosure 
mixing fan and the spilled fuel mixing 
blower shall be turned on at this time.

(e) The refueling emission 
measurement portion of the refueling 
test shall be performed as follows:

(1) The line from the fuel tank(s) to 
the refueling emissions canisterfs) shall 
be connected.

(2) The test vehicle, with the engine 
shut off, shall be moved into the 
enclosure. The test vehicle windows 
and luggage compartment shall be 
opened if not already open.

(3) An electrical ground shall be 
attached to the vehicle. The enclosure 
door shall be closed and sealed. The FID 
(or HFID) trace shall be allowed to 
stabilize.

(4) The dispensed fuel temperature 
recording system shall be started.

(5) (i) Within 10 minutes of closing 
and sealing the doors, analyze enclosure 
atmosphere for hydrocarbons and 
record. This is the initial (time=0 
minutes) hydrocarbon concentration, 
Chci. required in § 86.143—96.

(ii) For methanol-fueled vehicles only, 
measure the initial concentration of 
methanol as described in §86.133— 
96(i)(6).

(6) Within one minute of obtaining 
the initial FID (or HFID) reading, and 
methanol reading if applicable, the fuel 
nozzle shall be inserted into the filler 
neck of the test vehicle, to its maximum 
penetration, and the refueling operation 
shall be started. The plane of the 
nozzle’s handle shall be approximately 
perpendicular to the floor of the 
laboratory. The fuel shall be dispensed 
at a temperature of 67±1.5 °F (19.4±0.8 
°C) and at a dispensing rate of 9.8±0.3 
gal/min (37.1±t.l liter/min). In testing 
conducted by the Administrator, a lower 
dispensing rate (no lower than 4.0 gal/ 
min (15.1 liter/min)) may be used.

(7) (i) Partial refueling test. If the 
Administrator conducts the non- 
integrated system partial refueling test, 
the fuel flow shall continue until the 
amount of fuel pumped is equal to the 
fuel consumed during the driving, as 
determined in accordance with
§ 86.153-98(d)(3). The final volume of 
fuel dispensed must be within one-tenth 
of a U.S. gallon (0.38 liter) of the
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targeted amount. If automatic nozzle 
shut-off occurs prior to this point, the 
nozzle shall be reactivated within 15 
seconds and fuel dispensing continued 
as needed. A minimum of 3 seconds 
shall elapse between any automatic 
shutoff and subsequent resumption of 
dispensing.

(ii) For a ll other refueling tests. The 
fuel flow shall continue until the 
refueling nozzle automatic shut-off is 
activated. The amount of fuel dispensed 
must be at least 85 percent of nominal 
fuel tank volume, determined to the 
nearest one-tenth of a U.S. gallon (0.38 
liter). If automatic nozzle shut-off occurs 
prior to this point, the nozzle shall be 
reactivated within 15 seconds and fuel 
dispensing continued as needed. A 
minimum of 3 seconds shall elapse 
between any automatic shutoff and 
subsequent resumption of dispensing. 
Dispensing may not be manually 
terminated, unless the test vehicle has 
already clearly failed the test.

(8) (i) The final reading of the 
evaporative enclosure FID analyzer shall 
be taken 60±5 seconds following the 
final shut-off of fuel flow. This is the 
final hydrocarbon concentration, CHcf. 
required in § 86.143-96. The elapsed; 
time, in minutes, between the initial 
and final FID (or HFID) readings shall be 
recorded.

(ii) For m ethanol-fueled vehicles only. 
Measure the final concentration of 
methanol as described in § 86.133— 
96(m)(2).

(9) For vehicles equipped with more 
than one fuel tank, the procedures 
described in this section shall be 
performed for each fuel tank.

11. A new § 86.155—98 is added to 
subpart B to read as follows:

§86.155-98 Records required; refueling 
test

The following information shall be 
recorded with respect to each test:

(a) Test number.
(b) System or device tested (brief 

description).
(c) Date and time of day.
(d) Instrument operated.
(e) Operator.
(f) Vehicle: ID number, manufacturer, 

model year, engine family, evaporative/ 
refueling emission family, refueling 
emission control system, refueling 
emissions canister continuous drive 
purge miles and number of UDDSs 
driven for non-integrated systems, fuel 
system (including fuel tank(s) capacity 
and location), basic engine description 
(including displacement, number of 
cylinders, turbocharger (if used), and 
catalyst usage), engine code, and 
odometer reading.

(g) All pertinent instrument 
information including nozzle and fuel

delivery system description. As an 
alternative, a reference to a vehicle test 
cell number may be used, with advance 
approval of the Administrator, provided 
test cell calibration records show the 
pertinent instrument information.

(h) Recorder charts: Identify zero, 
span, and enclosure gas sample traces.

(i) Enclosure barometric pressure and 
ambient temperature: a central 
laboratory barometer may be used, 
p ro v id ed  that individual test cell 
barometric pressures are shown to be 
within ±0.1 percent of the barometric 
pressure at the central barometer 
location.

(j) Temperatures: Soak area; 
dispensed fuel, initial and final.

(k) Fuel dispensing rate(s).
(l) Dispensed fuel volume.
(m) For methanol-fueled vehicles:
(1) Volume of sample passed through 

the methanol sampling system and the 
volume of deionized water in each 
impinger.

(2) The methanol concentration in the 
reference sample and the peak area from 
the GC analysis of the reference sample.

(3) The peak area of the GG analyses 
of the test samples (methanol).

(n) All additional information 
necessary for the calculations specified 
in § 86.156-98.

12. A new § 86.156—98 is added to 
subpart B to read as follows:

§ 86.156-98 Calculations; refueling test
(a) The calculation of the net 

hydrocarbon mass change and methanol 
mass change (if applicable) in the 
enclosure is used to determine refueling 
mass emissions. The mass is calculated 
from initial and final hydrocarbon and 
methanol (if applicable) concentrations 
in ppm carbon, initial and final 
enclosure ambient temperatures, initial 
and final barometric pressures, and net 
enclosure volume using the equations of 
§ 86.143—96. For vehicles with multiple 
tanks, the results for each tank shall be 
calculated and then summed to 
determine overall refueling emissions.

(b) The final results for comparison 
with the refueling control emission 
standard shall be computed by dividing 
the total refueling mass emissions by the 
total gallons of fuel dispensed in the 
refueling test (see § 86.154-98(e)(7)(ii)).

(c) The results of all emission tests 
shall be rounded, in accordance with 
ASTM E 29-67 (reapproved 1980) (as 
referenced in § 86.094- 
28(a)(4)(i)(B)(2)(ii)) to the number of 
decimal places contained in the 
applicable emission standard expressed 
to one additional significant figure.

1. A new § 86.602—98 is  added to v
subpart G to read as follows: Eg f

§ 8 6 .6 0 2 - 9 8  Definitions. a
Section 86.602-98 includes text that B. £ 

specifies requirements that differ from K  £ 
§ 86.602-84. Where a paragraph in B s 
§ 86.602-84 is identical and applicable B c 
to § 86.602-98, this may be indicated by ' 8  r 
specifying the corresponding paragraph . 'B  1 
and the statement “[Reserved!. For r
guidance see § 86.602-84.” Where a E l' £ 
corresponding paragraph of § 86.602-84 B c 
is not applicable, this is indicated by the B  I 
statement “[Reserved!. ”. B  \

fa) through (b)(2) (Reserved). For i t  : 
guidance see § 86.602-84. I I  ;

(b)(3)(i) Configuration, when used for j 
LDV exhaust emissions testing, means a I 
subclassification of an engine-system 
combination on the basis Of engine 
code, inertia Weight class, transmission { 
type and gear ratios, axle ratio, and 
other parameters which may be 
designated by the Administrator.

(ii) Configuration, when used for LDV j 
refueling emissions testing, means a 
subclassification of an evaporative/ 
refueling emission family on the basis of I 
evaporative and refueling control 
system and other parameters which may ,1 
be designated by tiie Administrator.

(4) Test sam ple means the collection 
of vehicles of die same configuration 
which have been drawn from the 
population of vehicles of that — 
configuration and which will receive 
emission testing,

(b)(5) through (b)(8) [Reserved]. For 
guidance see § 86.602-84.

2. A new § 86.603-98 is added to 
subpart G to read às follows:

§ 86.603-98 Test orders.
Section 86.603—98 includes text that 

specifies requirements that differ from 
§ 86.603-88. Where a paragraph in 
§ 86.603-88 is identical and applicable 
to § 86.603—98, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved). For 
guidance see § 86.603-88.” Where a 
corresponding paragraph of § 86.603-88 
is not applicable, this is indicated by the 
statement “(Reserved).”.

(a) through (c) [Reserved). For 
guidance see § 86.603-88.

(d) A manufacturer may indicate 
preferred assembly plants for thé 
various engine families and evaporative/ 
refueling families produced by the 
manufacturer for selection of vehicles in 
response to a test order. This shall be 
accomplished by submitting a list of 
engine families with the associated 
evaporative/refueling families, and the 
corresponding assembly plants from

Subpart G— [Amended]
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which the manufacturer desires to have 
vehicles selected, to the Administrator.
In order that a manufacturer’s preferred 
location for issuance of a test order for 
a configuration of a particular engine 
family and/or evaporative/refueling 
family be considered, the list must be 
submitted prior to issuance of the test 
order. Notwithstanding the fact that a 
manufacturer has submitted the above 
list, the Administrator may, upon 
making the determination that evidence 
exists indicating noncompliance at 
other than the manufacturer’s preferred 
plant, order selection at such other plant 
where vehicles of the configuration 
specified in the test order are .  
assembled.

(e) [Reserved!. For guidance see 
§86.603-88.

3. A new § 86.605-98 is added to 
subpart G read as follows:

§86.605-98 Maintenance of records; 
submittal of information.

Section 86.605-98 includes text that 
specifies requirements that differ from 
§ 86.605-88. Where a paragraph in 
§ 86.605-88 is identical and applicable 
to § 86.605-98, this may be indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.605-88.’’ Where a 
corresponding paragraph of § 86.605-88 
is not applicable, this is indicated by the 
statement “[Reserved].”.

(a) through (a)(l)(i)(D) [Reserved]. For 
guidance see § 86.605-88.

(E) Refueling Enclosure (Refueling
shed). ,es:

(1) Total internal volume.
(2) Capacity of mixing blower.
(3) Location of refueling access ports.
(4) Enclosure barometric pressure and 

ambient temperature;
(5) Soak area temperature records.
(F) Fuel Dispenser for Refueling.
(î) Fuel dispensing rate.
(2) Manufacturer and model of fuel 

nozzle.
(3) Dispensed fuel temperature.
(4) Dispensed fuel volume.
(a)(l)(ii) through (e) [Reserved], For

guidance see § 86.605-88.
4. A new § 86.608—98 is added to 

subpart G to read as follows:

§86.608-98 Test procedures.
(a) The prescribed test procedures are 

the Federal Test Procedure, including 
the refueling test procedure or the fuel 
spitback test, whichever is applicable, 
as described in subpart B of this part, 
the cold temperature CO test procedure 
as described in Subpart C of this part, 
and the Certification Short Test as 
described in subpart O of this part. For 
purposes of Selective Enforcement 
Audit Testing, the manufacturer shall

not be required to perform any of the 
test procedures in subpart B of this part 
relating to evaporative emission testing, 
other than refueling emissions testing, 
except as specified in paragraph (a)(2) of 
this section.

(1) The Administrator may omit any 
of the testing procedures described in 
paragraph (a) of this section and may 
select and prescribe the sequence of any 
CSTs. Further, the Administrator may, 
on the basis of a written application by 
a manufacturer, approve optional test 
procedures other than those in subparts 
B, C, and O of this part for any motor 
vehicle which is not Susceptible to 
satisfactory testing using the procedures 
in subparts B, C, and O of this part.

(2) The following exceptions to the 
test procedures in. subpart B of this part 
are applicable to Selective Enforcement 
Audit testing:

(i) For mileage accumulation, the 
manufacturer may use test fuel meeting 
the specifications for mileage and 
service accumulation fuels of § 86.113- 
94. Otherwise, the manufacturer may 
use fuels other than those specified in 
this section only with the advance 
approval of the Administrator.

(ii) The manufacturer may measure 
the temperature of the test fuel at other 
than the approximate mid-volume of the 
fuel tank, as specified in § 86.131-96(a) 
with only a single temperature sensor, 
and may drain the test fuel from other 
than the lowest point of the tank, as 
specified in § 86.131-96(b) and
§ 86.152-98(a), provided an equivalent 
method is used. Equivalency 
documentation shall be maintained by 
the manufacturer and shall be made 
available upon request.

(in) The manufacturer may perform 
additional preconditioning on SEA test 
vehicles other than the preconditioning 
specified in § 86.132-98 only if the 
additional preconditioning had been 
performed on certification test vehicles 
of the same configuration.

(iv) If the Administrator elects to use 
the evaporative/refueling canister 
preconditioning procedure described in 
§ 86.132-96(k), the manufacturer shall 
perform the heat build procedure 11 to 
34 hours following vehicle 
preconditioning rather than according to 
the time period specified in § 86.133- 
90(a). All references to an evaporative 
emission enclosure and analyzing for 
HC during the heat build can be 
ignored.

(v) The manufacturer may substitute 
slave tires for the drive wheel tires on 
the vehicle as specified in paragraph
§ 86.135-90(e): Provided, that the slave 
tires are the same size.

(vi) If the Administrator elects to use 
the evaporative/refueling canister

preconditioning procedure described in 
§ 86.132-96(k), the cold start exhaust 
emission test described in § 86.137—96 
shall follow the heat build procedure 
described in § 86.133-90 by not more 
than One hour.

(vii) In performing exhaust sample 
analysis under § 86.140-94.

(A) When testing diesel vehicles, or 
methanol-fueled Otto-cycle vehicles, the 
manufacturer shall allow a minimum of 
20 minutes warm-up for the HC 
analyzer, and for diesel vehicles, a 
minimum of two hours warm-up for the 
CO, CO2, and NOx analyzers. (Power is 
normally left on infrared and 
chemiluminescent analyzers. When not 
in use, the chopper motors of the 
infrared analyzers are turned off and the 
phototube high voltage supply to the 
chemiluminescent analyzers is placed 
in the standby position.)

(B) The manufacturer shall exercise 
care to prevent moisture from 
condensing in the sample collection 
bags.

(viii) The manufacturer need not 
comply with § 86.142-90 or § 86.155- 
98, since the records required therein 
are provided under other provisions of 
this subpart G.

(ix) If a manufacturer elects to 
perform the background determination 
procedure described in paragraph 
(a)(2)(xi) of this section in addition to 
performing the refueling emissions test 
procedure, the elapsed time between the 
initial and final FID readings shall be 
recorded, rounded to the nearest second 
rather than minute as described in 
§86.154—98(e)(8). In addition, the 
vèhicle soak described in § 86.153-98(e) 
shall be conducted with the windows 
and luggage compartment of the vehicle 
open.

(x) The Administrator may elect to 
perform a seal test, described in
§ 86.153-98(b), of both integrated and 
non-integrated systems instead of the 
full refueling test. When testing non- 
integrated systems, an manufacturer 
may conduct the canister purge 
described in § 86.153-98(b)(l) directly 
following the preconditioning drive 
described in § 86.132-96(e) or directly 
following the exhaust emissions test 
described in § 86.137—96.

(xi) In addition to the refueling test,
a manufacturer may elect to perform the 
following background emissions 
determination immediately prior to the 
refueling measurement procedure 
described in § 86.154-98, provided EPA 
is notified of this decision prior to the 
start of testing in an SEA.

(A) The SHED shall be purged for 
several minutes immediately prior to 
the background determination. Warning: 
If at any time the concentration of
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hydrocarbons, of methanol, orof 
methanol and hydrocarbons exceeds
15,000 ppm C, the enclosure should be 
immediately purged. This concentration 
provides a 4:1 safety factor against the 
lean flammability limit.

(B) The FID (or HFID) hydrocarbon 
analyzer shall be zeroed and spanned 
immediately prior to the background 
determination. If not already on, the 
enclosure mixing fan and the spilled 
fuel mixing blower shall be turned on at 
this time.

(C) Place the vehicle in the SHED. The 
ambient temperature level encountered 
by the test vehicle during the entire 
background emissions determination 
shall be 80 °F ±3 °F. The windows and 
luggage pompartment of the vehicle 
must be open and the gas cap must be 
secured.

(D) Seal the SHED. Immediately 
analyze the ambient concentration of 
hydrocarbons in the SHED and record. 
This is the initial background 
hydrocarbon concentration.

(E) Soak the vehicle for ten minutes 
±1 minute.

(F) The FID (or HFID) hydrocarbon 
analyzer shall be zeroed and spanned 
immediately prior to the end of the 
background determination.

(G) Analyze the ambient 
concentration of hydrocarbons in the 
SHED and record. This is the final 
background hydrocarbon concentration.

(Hj The total hy drocarbon mass 
emitted during the background 
determination is calculated according to 
§ 86.156—98. To obtain a per-minute 
background emission rate, divide the 
total hydrocarbon mass calculated in 
this paragraph by the duration of the 
soak, rounded to the nearest second, 
described in paragraph (a)(2)(xi)(G) of 
this section.

(I) The background emission rate is 
multiplied by the duration of the 
refueling measurement obtained in 
paragraph (a)(2)(ix) of this section. This 
number is then subtracted from the total 
grams of emissions calculated for the 
refueling test according to § 86.156- 
98(a) to obtain the adjusted value for 
total refueling emissions. The final 
results for comparison with the 
refueling emission standard shall be 
computed by dividing the adjusted 
value for total refueling mass emissions 
by the total gallons of fuel dispensed in 
the refueling test as described in 
§86.156-98(b).

(xii) In addition to the requirements of 
subpart B of this part, the manufacturer 
shall prepare gasoline-fueled and 
methanol-fueled vehicles as follows 
prior to emission testing:

(A) The manufacturer shall inspect 
the fuel system to ensure;the absence of

any leaks of liquid or vapor to the 
atmosphere by applying a pressure of 
14.5±0.5 inches of water (3.610.1 kPa) to 
the fuel system allowing the pressure to 
stabilize and isolating the fuel system 
from the pressure source. Following 
isolation of the fuel system, pressure 
must not drop more than 2.0 inches of 
water (0.5 Kpa) in five minutes. If 
required, the manufacturer shall 
perform corrective action in accordance 
with paragraph (d) of this section and 
report this action in accordance with 
§ 86.609-98(d).

(B) When performing this pressure 
check, the manufacturer shall exercise 
care to neither purge nor load the 
evaporative or refueling emission 
control systems.

(C) The manufacturer may not modify 
the test vehicle’s evaporative or
|efueling emission control systems by 
component addition, deletion, or 
substitution, except to comply with 
paragraph (a)(2)(ii) of this section if 
approved in advance by the 
Administrator.

(3) The following exceptions to the 
test procedures in subpart C of this part 
are applicable to Selective Enforcement 
Audit testing:

(i) The manufacturer may measure the 
temperature of the test fuel at other than 
the approximate mid-volume of the fuel 
tank, as specified in § 86.131-90(a), and 
may drain the test fuel from other than 
the lowest point of the fuel tank as 
specified in §86.131—90(b), provided an 
equivalent method is used. Equivalency 
documentation shall be maintained by 
the manufacturer and shall be made 
available to the Administrator upon 
request.

(ii) In performing exhaust sample 
analysis under § 86.140-94, the 
manufacturer shall exercise care to 
prevent moisture from condensing in 
the sample collection bags.

(iii) The manufacturer need not 
comply with §86.142-90 since the 
records required therein are provided 
under other provisions of this subpart G.

(iv) In addition to the requirements of 
subpart C of this part, the manufacturer 
shall prepare gasoline-fueled vehicles as 
follows prior to exhaust emission 
testing:

(A) The manufacturer shall inspect 
the fuel system to ensure the absence of 
any leaks of liquid or vapor to the 
atmosphere by applying a pressure of 
14.5±0.5 inches of water (3.6±0.1 Kpa) 
to the fuel system allowing the pressure 
to stabilize and isolating the fuel system 
from the pressure source. Following 
isolation of the fuel system, pressure 
must not drop more than 2.0 inches of 
water (0.5 Kpa) in five minutes. If 
required, the manufacturer shall

perform corrective action in accordance 
with paragraph (d) of this section and 
report this action in accordance with 
§ 86.609—98(d).

(B) When performing this pressure 
check, the manufacturer shall exercise 
care to neither purge nor load the 
evaporative or refueling emission 
control system.

(C) The manufacturer shall not modify 
the test vehicle’s evaporative or 
refueling emission control system by 
component addition, deletion, or 
substitution, except if approved in 
advance by the Administrator, to 
comply with paragraph (aX3)(i) of this 
section.

(4) The exceptions to the test 
procedures in subpart O of this part 
applicable to Selective Enforcement 
Audit testing are listed in paragraphs 
(a)(4) (i) and (ii) of this section.

(i) The manufacturer need not comply 
with § 86.1442, since the records 
required therein are provided under 
provisions of this subpart G.

(ii) In addition to the requirements of 
subpart O of this part, the manufacturer 
must prepare vehicles as in paragraphs 
(a)(4)(ii) (A) through (G) of this section 
prior to exhaust emission testing.

(A) The manufacturer must inspect 
the fuel system to insure the absence of 
any leaks of liquid or vapor to the 
atmosphere by applying a pressure of 
14.5±0.5 inches of water (3.610.1 Kpa) 
to the fuel system, allowing the pressure 
to stabilize, and isolating the fuel 
system from the pressure source. 
Pressure must not drop more than 2.0 
inches of water (0.5 Kpa) in five 
minutes. If required, the manufacturer 
performs corrective action in 
accordance with paragraph (d) of this 
section and must report this action in 
accordance with § 86.609-98(d).

(B) When performing this pressure 
check, the manufacturer must exercise 
care to neither purge nor load the 
evaporative or refueling emission 
control system.

(C) The manufacturer may not modify 
the test vehicle’s evaporative or 
refueling emission control system by 
component addition, deletion, or 
substitution.

(b)(1) The manufacturer shall not 
adjust, repair, prepare, or modify the 
vehicles selected for testing and shall 
not perform any emission tests on 
vehicles selected for testing pursuant to 
the test order unless this adjustment 
repair, preparation, modification, and/or 
tests are documented in the 
manufacturer’s vehicle assembly and 
inspection procedures and are actually 
performed or unless these adjustments 
and/or tests are required or permitted
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under this subpart or are approved in 
advance by the Administrator.

(2) For 1981 and later model years the 
Administrator may adjust or cause to be 
adjusted any engine or vehicle 
parameter which the Administrator has 
determined to be subject to adjustment 
for new vehicle compliance testing (e.g., 
for certification or Selective . 
Enforcement Audit testing) in 
accordance with §86.081-22(c)(l), to 
any setting within the physically 
adjustable range of that parameter, as 
determined by the Administrator in 
accordance with § 86.081—22(e)(3)(ii), 
prior to the performance of any tests. 
However, if the idle speed parameter is 
one which the Administrator has 
determined to be subject to adjustment, 
the Administrator shall not adjust it to 
a setting which causes a lower engine 
idle speed than will be possible within 
the physically adjustable range of the 
idle speed parameter on the vehicle 
when it has accumulated 4,000 miles, 
all other parameters being adjusted 
identically for the purpose of 
comparison. The Administrator, in 
making or specifying such adjustments, 
will consider the effect of the deviation 
from the manufacturer’s recommended 
setting on emissions performance 
characteristics as well as the likelihood' 
that similar settings will occur on in-use 
light-duty vehicles or light-duty trucks. 
In determining likelihood, the 
Administrator will consider factors such 
as, but not limited to, the effect of the 
adjustment on vehicle performance 
characteristics and surveillance 
information from similar in-use 
vehicles.

(c) Prior to performing emission 
testing pursuant to paragraph (a) of this 
section on an SEA test vehicle, the ? 
manufacturer may accumulate on each 
vehicle a number of miles equal to the 
greater of 4,0Q0 miles, or the number of 
miles the manufacturer accumulated 
during certification on the emission- 
data vehicle corresponding to the 
configuration specified in the test order.

(1) Mileage accumulation must be 
performed in any manner using good 
engineering judgment to obtain 
emission results representative of 

Aiormal production vehicles. This 
mileage accumulation must be 
consistent with the new vehicle break- 
in instructions contained in the 
applicable vehicle owner’s manual, if 
any.

(2) The manufacturer shall 
accumulate mileage at a minimum rate 
of 300 miles per vehicle during each 24- 
hour period, unless otherwise provided 
by the Administrator.

(i) The first 24-hour period for 
mileage accumulation shall begin as

soon as authorized vehicle checks, 
inspections and preparations are 
completed on each vehicle.

(ii) The minimum mileage 
accumulation rate does not apply on 
weekends or holidays.

(iii) If the manufacturer’s mileage 
accumulation target is less than the 
minimum rate specified (300 miles per 
day), then the minimum daily 
accumulation rate shall be equal to the 
manufacturer’s mileage accumulation 
target.

(3) Mileage accumulation shall be 
completed on a sufficient number of test 
vehicles during consecutive 24-hour 
periods to assure that the number of 
vehicles tested per day fulfills the 
requirements of paragraph (g) of this 
section.

(d) The manufacturer shall not 
perform any maintenance on test 
vehicles after selection for testing nor 
shall the Administrator allow deletion 
of any test vehicle from the test 
sequence, unless requested by the 
manufacturer and approved by the 
Administrator before any test vehicle 
maintenance of deletion.

(e) The manufacturer will be allowed 
24 hours to ship test vehicles from the 
assembly plant or storage facility to the 
test facility if the test facility is not 
located at the plant or storage facility or 
in close proximity to the plant or storage 
facility: Except, that the Administrator 
may approve more time based upon a 
request by the manufacturer 
accompanied by a satisfactory 
justification.

(f) If a vehicle cannot complete the 
mileage accumulation or emission tests 
because of vehicle malfunction, the 
manufacturer may request the 
Administrator to authorize the repair of 
that vehicle or its deletion from the test 
sequence.

(g) Whenever the manufacturer 
conducts testing pursuant to a test order 
issued under this subpart, the 
manufacturer shall notify the 
Administrator within one working day 
of receipt of the test order, which test 
facility will be used to comply with the 
test order and the number of available 
test cells at that facility. If no test cells 
are available at the desired facility, the 
manufacturer miist provide alternate 
testing capability satisfactory to the 
Administrator.

(1) The manufacturer shall perform a 
combination of tests pursuant to 
paragraph (a) of this section so that a 
minimum of four tests are performed 
per 24 hour period, including voided 
tests, for each available test cell;

(2) The Administrator may approve a 
longer period based upon a request by

a manufacturer accompanied by 
satisfactory justification.

(h) The manufacturer shall perform 
test vehicle selection, preparation, 
mileage accumulation, shipping, and 
testing in such a manner as to assure 
that the audit is performed in an 
expeditious manner.

fi) The manufacturer may retest any 
test vehicle after a fail decision has been 
reached in accordance with §86.610- 
98(d) based on the first test on each 
vehicle; except that the Administrator 
may approve retests at other times 
during the audit based upon a request 
by the manufacturer accompanied by a 
satisfactory justification. The 
manufacturer may test each vehicle a 
total of three times. The manufacturer 
shall test each vehicle the same number 
of times. The manufacturer may 
accumulate additional mileage on test 
vehicles before conducting retests, 
subject to the provisions of paragraph
(c) of this section.

5. A new § 86.609—98 is added to 
subpart G to read as follows:

§ 86.609-98 Calculation and reporting of 
test results.

(a) Initial test results are calculated 
following the test procedures specified 
in § 86.608-98(a). Round the initial test 
results to the number of decimal places 
contained in the applicable emission 
standard expressed to one additional 
significant figure. Rounding is done in 
accordance with A STM E 29-67, 
(reapproved 1980) (as referenced in
§ 86.094-28 (a)(4)(i)(B)(2)(ji).

(b) Final test results for each test 
vehicle are calculated by summing the 
initial test results derived in paragraph 
(a) of this section for each test vehicle, 
dividing by the number of times that 
specific test has been conducted on the 
vehicle, and rounding to the same 
number of decimal places contained in 
the applicable standard expressed to 
one additional significant figure. 
Rounding is done in accordance with 
ASTM E 29-67, (reapproved 1980) (as 
referenced in § 86.094—28 
(a)(4)(i)(B)(2)(ii).

(c) Final deteriorated test results.
(1) For each test vehicle. The final

deteriorated test results for each light- 
duty vehicle tested for exhaust 
emissions and/or refueling emissions 
according to subpart B or subpart C of 
this part are calculated by multiplying 
or adding the final test results by the 
appropriate deterioration factor derived 
from the certification process for the 
engine or evaporative/refueling family 
and model year to which the selected 
configuration belongs and rounding to 
the same number of decimal places 
contained in the applicable emission
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standard. Rounding is done in 
accordance with ASTM B 29-67, 
(reapproved 1980) (as referenced in 
§ 86.094—28(a)(4)(i)(B)(2)(ii). For the 
purpose of this paragraph, if a 
multiplicative deterioration factor as 
computed during the certification 
process is less than one, that 
deterioration factor shall be one. If an 
additive deterioration factor as 
computed during the certification 
process is less than zero, that 
deterioration factor will be zero.

(2) Exceptions. There are no 
deterioration factors for light-duty 
vehicle emissions obtained during 
testing in accordance with subpart O of 
this part or with § 86.146-96. 
Accordingly, for the GST and the fuel 
dispensing spitback test the term “final 
deteriorated test results” means the final 
test results derived in paragraph (b) of 
this section for each test vehicle, 
rounded to the same number of decimal 
places contained in the applicable 
emission standard. Rounding is done in 
accordance with ASTM E 29-67, 
(reapproved 1980) (as referenced in 
§86.094-28 (a)(4)(i)(B)(2)(ii).

(d) Within five working days after 
completion of testing of all vehicles 
pursuant to a test order, the 
manufacturer shall submit to the 
Administrator a report which includes 
the following information:

(1) The location and description of the 
manufacturer’s emission test facilities 
which were utilized to conduct testing 
reported pursuant to this section.

(2) The applicable standards against 
which the vehicles were tested.

(3) Deterioration factors for the 
selected configuration.

(4) A description of the vehicle 
selection method used.

(5) For each test conducted.
(i) Test vehicle description including:

. (A) Configuration, engine family, and 
refueling family identification.

(B) Year, make, build date, and model 
of vehicle.

(C) Vehicle Identification Number.
(D) Miles accumulated on vehicle.
(ii) Location where mileage 

accumulation was conducted and 
description of accumulation schedule.

(iii) Test number, date initial test 
results, final results and final 
deteriorated test results for all valid and 
invalid exhaust emission tests, and the 
reason for invalidation.

(iv) A complete description of any 
modification, repair, preparation, 
maintenance and/or testing which was 
performed on the test vehicle and:

(A) Has not been reported pursuant to 
any other paragraph of this subpart; and

(B) Will not be performed on all other 
production vehicles.

(v) Carbon dioxide emission values 
for all valid and invalid exhaust 
emission tests.

(vi) Where a vehicle was deleted from 
the test sequence by authorization of the 
Administrator, the reason for the 
deletion.

(vii) Any other information the 
Administrator may request relevant to 
the determination as to whether the new 
motor vehicles being manufactured by 
the manufacturer do in fact conform 
with the regulations with respect to 
which the certificate of conformity was 
issued.

(6) The following statement and 
endorsement: f

This report is submitted pursuant to 
sections 206 and 208 o f the Clean A ir Act. 
This Selective Enforcement A udit was 
conducted in  com plete conformance w ith  a ll 
applicable regulations under 40 CFR part 86 
and the conditions o f the test order. No 
emission related change(s) to production 
processes or quality control procedures for 
the vehicle configuration tested have been 
made between receipt o f this test order and 
conclusion of the audit. A ll data and 
inform ation reported herein is, to the best o f

(Company Name)
knowledge, true and accurate. 1 am aware o f 
the penalties associated w ith  violations o f the 
Clean A ir Act and the regulations thereunder.

(Authorized Company Representative)

6. A new § 86.610—98 is added to 
subpart G to read as follows:

§ 86.610-98 Compliance with acceptable 
quality level and passing and failing criteria 

* for Selective Enforcement Audits.
(a) The prescribed acceptable quality 

level is 40 percent.
(b) A failed vehicle is one whose final 

deteriorated test results pursuant to
§ 86.609-98(c) exceed at least one of the 
applicable emission standards 
associated with the test procedures 
pursuant to § 86.608-98(a).

(c) (1) P ass/fail criteria. The 
manufacturer shall test vehicles 
comprising the test sample until a pass 
decision is reached for all of the 
pollutants associated with all of the test 
procedures pursuant to § 86.608-98(a) 
or a fail decision is reached for one of 
these pollutants. A pass decision is 
reached when the cumulative number of 
failed vehicles, as defined in paragraph 
(b) of this section, for each pollutant is 
less than or equal to the fail decision 
number appropriate to the cumulative 
number of vehicles tested. A fail 
decision is reached when the 
cumulative number of failed vehicles for 
one pollutant is greater than or equal to 
the fail decision number appropriate to 
the cumulative number of vehicles 
tested. The pass and fail decision

numbers associated with the cumulative 
number of vehicles tested are 
determined by use of the tables in 
appendix XI of this part appropriate for 
the annual projected sales as made by 
the manufacturer in its report submitted 
under § 600.207-80(a)(2) of this chapter 
(Automobile Fuel Economy 
Regulations). In the tables in appendix 
XI of this part, sampling plan “stage” 
refers to the cumulative number of 
vehicles tested. Once a pass decision 
has been made for a particular pollutant 
associated with a particular test 
procedure pursuant to § 86.608-98(a), 
the number of vehicles whose final 
deteriorated test results exceed the 
emission standard for that pollutant 
may not be considered any further for 
purposes of the audit.

(2) CST criteria only. For CST testing 
pursuant to subpart O, a pass or fail 
decision is determined according to the 
pass/fail criteria described in paragraph
(c)(1) of this section, except that for each 
vehicle, the CST in its entirety is 
considered one pollutant.

(d) Passing or failing of an SEA audit 
occurs when the decision is made on 
the last vehicle required to make a 
decision under paragraph (c) of this 
section.

(e) The Administrator may terminate 
testing earlier than required in 
paragraph (c) of this section.

Subpart K—[Amended]

1. A new § 86.1002-2001 is added to 
subpart K to read as follows:

§86.1002-2001 Definitions.
(a) The definitions in this section 

apply to this subpart.
(b) As used in this subpart, all terms 

not defined in this section have the 
meaning given them in the Act.

(1) A cceptable quality level (AQL) 
means the maximum percentage of 
failing engines or vehicles, that for 
purposes of sampling inspection, can be 
considered satisfactory as a process

-average.
(2) C om pliance lev el means an 

emission level determined during a 
Production Compliance Audit pursuant 
to ¿ubpart L of this part.

(3) Configuration means a 
subclassification, if any, of a heavy-duty 
engine family for which a separate 
projected sales figure is listed in the 
manufacturer’s Application for 
Certification and which can be 
described on the basis of emission 
control system, governed speed, injector 
size, engine calibration and other 
parameters which may be designated by 
the Administrator, or for light-duty 
trucks a subclassification of a light-duty
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I truck engine family/emission control 
I system combination on the basis of 
I engine code, inertia weight class,
I transmissi on type and gear ratios, axle 
I ratio,- and other parameters which may 
I  be designated by the Administrator and/ 
I or a subclassification of a light-duty 
I truck evaporative/refueling emission .
I family/emission control system.

(4) Test sam ple means the collection 
I of vehicles or engines of the same
I configuration which have been drawn 
[ from the population of vehicles or 
[ engines of that configuration and which 
I will receive emission testing.

(5) Inspection criteria means the pass 
I and fail numbers associated with a
[ particular sampling plan.

(6) Test engine means an engine in a 
[ test sample.

{7} Test vehicle means a vehicle in a 
[ test sample.

2. A new § 86.1003-2001 is added to 
[ sub part K to read as follows:

§88.1003-2001 Test orders.
Section 86.1003-2001 includes text 

that specifies requirements that differ 
from § 86.1003—88. Where a paragraph 
in § 86.1003-88 is identical and 
applicable to §86.1003-2001, this may 
be indicated by specifying the 
corresponding paragraph and the 
statement “{Reserved], For guidance see 

I §86.1003-88. ” Where a corresponding 
I paragraph of § 86.1003-68 is not 
I applicable, this is indicated by the 
I statement “{Reserved].“.

(a) through (c){l)(ii) {Reserved!. For 
I guidance see §86.1003-88.

(cMlXiii) Heavy-duty vehicle 
I manufacturers will be required to select 
I a minimum of four vehicles per day 
I unless an alternate selection procedure 
j is approved pursuant to § 86.1097-84{a)
I or unless total production of the 
I specified configuration is less than four 
| vehicles per day. If total production of 
[ the specified configuration is less than 
E four vehicles per day, the manufacturer 
| will select the actual number of vehicles 
I produced per day.
I (2) The test order may include 

alternative configurations to be selected 
I for testing in the event that engines or 
I vehicles of the specified configuration 
I me not available for testing because 
those engines or vehicles are not being 
manufactured during the specified time, 
or not being stored at the specified 
assembly plant or associated storage 
facilities.

(3) If the specified configuration is not 
uemg manufactured at a rate of at least 
four vehicles per day, in the case of 

: “Sht-duty truck- manufacturers, two 
I heavy-duty engines or heavy-duty 
vehicles, in the case of heavy-duty 
vehicle and heavy-duty engine

manufacturers specified in § 86.1008- 
2001(g)(1), or one engine or heavy-duty 
vehicle per day, in the case of heavy- 
duty vehicle or engine manufacturers 
specified in § 86.1008-2001{g){2), over 
the expected duration of the audit, the 
Assistant Administrator or a designated 
representative may select engines or 
vehicles of an alternate configuration for 
testing.

(4) In addition, the test order may 
include other directions or information 
essential to the administration of the 
required testing.

(d) A manufacturer may submit a list 
of engine families and, if applicable, 
evaporative/refueling families and the 
corresponding assembly plants or 
associated storage facilities from which 
the manufacturer prefers to have 
engines or vehicles selected for testing 
in response to a test order. In order that 
a manufacturer’s preferred location be 
considered for inclusion in a  test order 
for a configuration of a particular engine 
family and/or evaporative/refueling 
family, the list must be submitted prior 
to issuance of the test order. 
Notwithstanding thé fact that a 
manufacturer has submitted the above 
list, the Administrator may, upon 
making the determination that evidence 
exists indicating noncompliance at 
other than the manufacturer’s preferred 
plant, order testing at such other plant 
where vehicles of the configuration 
specified in the test order are 
assembled.

(e) Upon receipt of a test order, a 
manufacturer shall proceed in 
accordance with the provisions of this 
subpart.

(f) (1) During a given model year, the 
Administrator shall not issue to a 
manufacturer more Selective 
Enforcement Auditing (SEA) test rnders 
than the annual limit determined by tbe 
following:

(i) For manufacturers of heavy-duty 
engines or vehicles, either gasoline- 
fueled or diesel, the number determined 
by dividing the projected sales bound 
for the United States market for that 
year, as madie by the manufacturer in its 
Application for Certification, by 30,000 
and rounded to the nearest whole 
number, unless the projected sales are 
less than 15,000, in which case the 
number is one;

(f)(l)(ii) through (f)(3) (Reserved). For 
guidance see §86.1003-88.

3. A new §86.1008-2001 is added to 
subpart K to read as follows:

§86.1008-2001 Test procedures.
(a)(l)(i) For heavy-duty engines, the 

prescribed test procedure is tbe Federal 
Test Procedure as described in subparts 
N, I, and P of this part The

Administrator, may on the basis of a 
written application by a manufacturer, 
approve optional test procedures other 
than those in subparts-N, I, and P of this 
part for any heavy-duty vehicle which is 
not susceptible to satisfactory testing 
using the procedures in subparts N, I, 
and P of this part.

(ii) For heavy-duty vehicles the 
prescribed test procedures are the Fuel 
Dispensing Spitback Test as described 
in § 86.1246-96 (for HDVs with a GVW 
ofless than 14,000 pounds (6,400 
kilograms)); this test fox fuel spitback is 
conducted as a stand alone test, thus all 
references to the test sequence described 
in figure M96—1 of subpart M of this 
part can be ignored. Further, the 
Administrator may, on the basis of a 
written application by a manufacturer, 
approve optional test procedures other 
than those in subpart M of this part for 
any heavy-duty vehicle which is not 
susceptible to satisfactory testing using 
the procedures in subpart M of this part.

(2) For light-duty trucks, the 
prescribed test procedures are the 
Federal Test Procedure, including the 
refueling test procedure or the fuel 
spitback test, whichever is applicable, 
as described in subpart B of this part, 
the idle test procedure as described in 
subpart P of this part, the cold 
temperature CO test procedure as 
described in subpart C of this part, and 
the Certification Short Test as described 
in subpart O of this part. For purposes 
of Selective Enforcement Audit Testing, 
the manufacturer shall not be required 
to perform any of the test procedures in 
subpart B of this part relating to 
evaporative emission testing, other than 
refueling emissions testing, except as 
specified in paragraph (a)(3) of this 
section. The Administrator may select 
and prescribe the sequence of any CSTs. 
Further, the Administrator may, on the 
basis of a written application by a 
manufacturer, approve optional test 
procedures other than those in subparts 
B, C, P, and O of this part for any motor 
vehicle which is not susceptible to 
satisfactory testing using the procedures 
in subparts B, C, P, and ¡0 of this part.

(3) When testing ¡Light-duty trucks, the 
following exceptions to the test 
procedures in subpart B of this part are 
applicable to Selective Enforcement 
Audit testing:

(i) For mileage accumulation, the 
manufacturer may use test fuel meeting 
the specifications for mileage and 
servi (»accumulation fuels of § 86.113- 
94. Otherwise, the manufacturer may 
use fuels other than those specified in 
this section only with the advance 
approval of the Administrator.

(ii) Hie manufacturer may measure 
the temperature of the test fuel at other



1 6 3 0 6  Federal Register / Vol. 59, No, 66 / Wednesday, April 6, 1994 / Rules and Regulations

than the approximate mid-volume of the 
fuel tank, as specified in § 86.131—96(a) 
with only a single temperature sensor, 
and may drain the test fuel from other 
than the lowest point of the tank, as 
specified in § 86.131—96(b) and 
§ 86.152-98(a), provided an equivalent 
method is used. Equivalency 
documentation shall be maintained by 
the manufacturer and shall be made 
available upon request.

(iii) The manufacturer may perform 
additional preconditioning on SEA test 
vehicles other than the preconditioning 
specified in § 86.132-96 only in the 
additional preconditioning had been 
performed on certification test vehicles 
of the same configuration.

(iv) If the Administrator elects to use 
the evaporative/refueling canister 
preconditioning procedure described in 
§ 86.132-96(k), the manufacturer shall 
perform the heat build procedure 11 to 
34 hours following vehicle 
preconditioning rather than according to 
the time period specified in § 86.133— 
90(a). All references to an evaporative 
emission enclosure and analyzing for 
HC dining the heat build can be 
ignored.

(v) The manufacturer may substitute 
slave tires for the drive wheel tires on 
the vehicle as specified in paragraph
§ 86.135—90(e): Provided, that the slave 
tires are the same size.

(vi) If the Administrator elects to use 
the evaporative/refueling canister 
preconditioning procedure described in 
§ 86.132—96(k), the cold start exhaust 
emission test described in § 86.137—96 
shall follow the heat build procedure 
described in § 86.133—90 by not more 
than one hour.

(vii) In performing exhaust sample 
analysis under § 86.140-Q4.

(A) When testing diesel vehicles, or 
methanol-fueled Otto-cycle vehicles, the 
manufacturer shall allow a minimum of 
20 minutes warm-up for the HC 
analyzer, and for diesel vehicles, a 
m inim u m  of two hours warm-up for the 
CO, CO2, and NO* analyzers. (Power is 
normally left on infrared and 
chemiluminescent analyzers. When not 
in use, the chopper motors of the 
infrared analyzers are turned off and the 
phototube high voltage supply to the 
chemiluminescent analyzers is placed 
in the standby position.)

(B) The manufacturer shall exercise 
care to prevent moisture from 
condensing in the sample collection 
bags.

(viii) The manufacturer need not 
comply with § 86.142-90 or § 86.155- 
98, since the records required therein 
are provided under other provisions of 
this subpart K.

(ix) If a manufacturer elects to 
perform the background determination 
procedure described in paragraph 
(a)(3)(xi) of this section in addition to 
performing the refueling emissions test 
procedure, the elapsed time between the 
initial and final FID readings shall be 
recorded, rounded to the nearest second 
rather than minute as described in
§ 86.154—98(e)(8). In addition, the 
vehicle soak described in § 8&.153-98(e) 
shall be conducted with the windows 
and luggage compartment of the vehicle 
open.

(x) The Administrator may elect to 
perform a seal test, described in
§ 86.153—98(b), of both integrated and 
non-integrated systems instead of the 
full refueling test. When testing non- 
integrated systems, a manufacturer may 
conduct the canister purge described in 
§ 86.153—98(b)(1) directly following the 
preconditioning drive described in 
§ 86.132-96(e) or directly following the 
exhaust emissions test described in 
§86.137-96.

(xi) In addition to the refueling test,
a manufacturer may elect to perform the 
following background emissions 
determination immediately prior to the 
refueling measurement procedure 
described in § 86.154-98, provided EPA 
is notified of this decision prior to the 
start of testing in an SEA.

(A) The SHED shall be purged for 
several minutes immediately prior to 
the background determination. Warning: 
If at any time the concentration of 
hydrocarbons, of methanol, or of 
methanol and hydrocarbons exceeds 
15,000 ppm C, the enclosure should be 
immediately purged. This concentration 
provides a 4:1 safety factor against the 
lean flammability limit.

(B) The FID (or HFID) hydrocarbon 
analyzer shall be zeroed and spanned 
immediately prior to the background 
determination. If not already on, the 
enclosure mixing fan and the spilled 
fuel mixing blower shall be turned on at 
this time.

(C) Place the vehicle in the SHED. The 
ambient temperature level encountered 
by the test vehicle during the entire 
background emissions determination 
shall be 80 °F ±3 °F. The windows and 
luggage compartment of the vehicle 
iriust be open and the gas cap must be 
secured.

(D) Seal the SHED. Immediately 
analyze the ambient concentration of 
hydrocarbons in the SHED and record. 
This is the initial background 
hydrocarbon concentration.

(E) Soak the vehicle for ten minutes 
±1 minute.

(F) The FID (or HFID) hydrocarbon 
analyzer shall be zeroed and spanned

immediately prior to the end of the 
background determination.

(GjAnalyze the ambient 
concentration of hydrocarbons in the 
SHED and record. This is the final 
background hydrocarbon concentration.

(Hj The total hydrocarbon mass 
emitted during the background 
determination is calculated according to 
§ 86.156-98. To obtain a per-minute 
background emission rate, divide the 
total hydrocarbon mass calculated in 
this paragraph by the duration of the 
soak, rounded to the nearest second, 
described in paragraph (a)(3)(xi)(G) of 
this section.

(I) The background emission rate is 
multiplied by the duration of the 
refueling measurement obtained in 
paragraph (a)(3)(ix) of this section. This 
number is then subtracted from the total 
grams of emissions calculated for the 
refueling test according to § 86.156- 
98(a) to obtain thé adjusted value for 
total refueling emissions. The final 
results for comparison with the 
refueling emission standard shall be 
computed by dividing the adjusted 
value for total refueling mass emissions 
by the total gallons of fuel dispensed in 
the refueling test as described in 
§86.156—98(b).

(xii) In addition to the requirements of 
subpart B of this part, the manufacturer 
shall prepare gasoline-fueled and 
methanol-fueled vehicles as follows 
prior to emission testing:

(A) The manufacturer shall inspect 
the fuel system to ensure the absence of 
any leaks of liquid or vapor to the 
atmosphere by applying a pressure of 
14.5±0.5 inches of water (3.610.1 Kpa) 
to the fuel system allowing the pressure 
to stabilize and isolating the fuel system 
from the pressure source. Following 
isolation of the fuel system, pressure 
must not drop more than 2.0 inches of 
water (0.5 Kpa) in five minutes. If 
required, the manufacturer shall 
perform corrective action in accordance 
with paragraph (d) of this section and 
report this action in accordance with
§ 86.1009-2001(d).

(B) When performing this pressure 
check, the manufacturer shall exercise 
care to neither purge nor load the 
evaporative or refueling emission 
control systems.

(C) The manufacturer may not modify 
the test vehicle’s evaporative or 
refueling emission control systems by 
component addition, deletion, or 
substitution, except to comply with 
paragraph (a)(3)(ii) of this section if 
approved in advance by the 
Administrator,

(4) When testing light-duty trucks, tne 
following exceptions to the test 
procedures in subpart C of this part are
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applicable to Selective Enforcement 
: Audit testing:

(i) The manufacturer may measure the 
temperature of the test fuel at other than

! the approximate mid-volume of the fuel 
tank, as specified in § 66-13 l-90(a), and 
may drain the test fuel from other than 
the lowest point of the fuel tank as 
specified in §86.131-90(b), provided an 
equivalent method is used. Equivalency 
documentation shall be maintained by
the manufacturer and shall be made 
available to the Administrator upon 
request.

(ii) In performing exhaust sample 
analysis under § 86.140-94, the 
manufacturer shall exercise care to 
prevent moisture from condensing in 
the sample collection bags.

(iii) Tne manufacturer need not 
comply with §86.142-90 since the 
records required therein are provided 
under other provisions of this subpart K.

(iv) In addition to the requirements of 
subpart C of this part, the manufacturer 
shall prepare gasoline-fueled vehicles as 
follows prior to exhaust emission 
testing:

(A) The manufacturer shall inspect 
the fuel system to ensure the absence of 
any leaks of liquid or vapor to the 
atmosphere by applying a pressure of 
14.5±Q.5 inches of water (3.6±0.1 Kpa) 
to the fuel system allowing the pressure 
to stabilize and isolating the fuel system 
from the pressure source. Following 
isolation of the fuel system, pressure 
must not drop more than 2.0 inches of 
water (0.5 Kpa) in five minutes. If 
required, the manufacturer shall 
perform corrective action in accordance 
with paragraph (d) of this section and 
report this action in accordance with
§ 88.1009-2001(d).

(B) When performing this pressure 
check, the manufacturer shall exercise 
care to neither purge nor load the 
evaporative or refueling emission 
control system.

(C) The manufacturer shall not modify 
the test vehicle’s evaporative or 
refueling emission control system by
component addition, deletion, or
substitution, except if approved in 
advance by the Administrator, to 
comply with paragraph (a)(4)(ii) of this 
section.

(5) When testing light-duty trucks, the 
exceptions to the test procedures in 
subpart O of this part applicable to 
Selective Enforcement Audit testing are 
hsted in paragraphs (a)(5) (i) and (ii) of 
mis section.

(i) The manufacturer need not comply 
with § 86.1442, since the records 
Squired therein are provided under 
Provisions of this subpart K.

In) In addition to the requirements of 
u part O of this part, the manufacturer

must prepare vehicles as in paragraphs 
(aH5)(ii) (A) through (C) of this section 
prior to exhaust emission testing.

(A) The manufacturer must inspect 
the fuel system to insure the absence of 
any leaks of liquid or vapor to the 
atmosphere by applying a pressure of 
14.5±0.5 inches of water (3.6±0.1 Kpa) 
to the fuel system, allowing the pressure 
to stabilize, and isolating the fuel 
system from the pressure source. 
Pressure must not drop more than 2.0 
inches of water (0.5 Kpa) in five ' 
minutes. If required, the manufacturer 
performs corrective action in 
accordance with this section and must 
report this action in accordance with 
§86.1009-2001.

(B) When performing this pressure 
check, the manufacturer must exercise 
care to neither purge nor load the 
evaporative or refueling emission 
control system.

(C) The manufacturer may not modify 
the test vehicle’s evaporative or 
refueling emission control system by 
component addition, deletion, or 
substitution,

(b)(1) The manufacturer shall not 
adjust, repair, prepare, or modify the 
vehicles selected for testing and shall 
not perform any emission tests on 
vehicles selected for testing pursuant to 
the test order unless this adjustment 
repair, preparation, modification, and/or 
tests are documented in the 
manufacturer’s vehicle assembly and 
inspection procedures and are actually 
performed or unless these adjustments 
and/or tests are required or permitted 
under this subpart or are approved in 
advance by the Administrator.

(2) F or 1984 and later model years the 
Administrator may adjust or cause to be 
adjusted any engine or vehicle 
parameter which the Administrator has 
determined to be subject to adjustment 
for certification, Selective Enforcement 
Audit testing, and Production 
Compliance Audit testing in accordance 
with § 86.09Q-22fcHl), to any setting 
within the physically adjustable range 
of that parameter, as determined by the 
Administrator in accordance with 
§ 86.090—22(e)(3)(ii), prior to the 
performance of any tests. However, if 
the idle speed parameter is one which 
the Administrator has determined to be 
subject to adjustment, the Administrator 
shall not adjust it to a setting which 
causes a lower engine idle speed than 
will be possible within the physically 
adjustable range of the idle speed 
parameter if the manufacturer bad 
accumulated 125 hours of service on the 
engine or 4,000 miles on the vehicle 
under paragraph (c) of this section, all 
other parameters being identically 
adjusted for the purpose of comparison.

The manufacturer may be requested to 
supply information to establish such an 
alternative minimum idle speed. The 
Administrator, in making or specifying 
such adjustments, will consider the 
effect of the deviation from the 
manufacturer’s recommended setting on 
emissions performance characteristics 
as well as the likelihood that similar 
settings will occur on in-use heavy-duty 
engines or light-duty trucks. In 
determining likelihood, the 
Administrator will consider factors such 
as, but not limited to, the effect of the 
adjustment on engine or vehicle 
performance characteristics and 
surveillance information from similar 
in-use vehicles.

(c) Prior to performing emission 
testing on an SEA test engine, the 
manufacturer may accumulate on each 
engine a number of hours of service 
equal to the greater of 125 hours or the 
number of hours the manufacturer 
accumulated during certification on the 
emission-data engine corresponding to 
the configuration specified in the test 
order. Prior to performing emission 
testing on an SEA test vehicle, the 
manufacturer may accumulate on each 
vehicle a number of miles equal to the 
greater o f4,000 miles, or the number of 
miles the manufacturer accumulated 
during certification on the emission- 
data vehicle corresponding to the 
configuration specified in the test order.

(1) Service or mileage accumulation 
must be performed in a manner using 
good engineering judgment to obtain 
emission results representative of 
normal production vehicles. This 
service or mileage accumulation must 
be consistent with the new vehicle 
break-in instructions contained in the 
applicable vehicle owner's manual, if 
any.

(2) The manufacturer shall 
accumulate service at a minimum rate of 
16 hours per engine or mileage at a 
minimum rate of 300 miles per vehicle 
during each 24-hour period, unless 
otherwise provided by the 
Administrator.

(i) The first 24-hour period for service 
or mileage accumulation shall begin as 
soon as authorization checks, 
inspections and preparations are 
completed on each engine or vehicle.

(ii) The minimum service or mileage 
accumulation rate does not apply on 
weekends or holidays.

(iii) If the manufacturer's service or 
mileage accumulation target is less than 
the minimum rate specified (16 hours or 
300 miles per day), then the minimum 
daily accumulation rate shall be equal to 
the manufacturer’s service or mileage 
accumulation target.
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(3) Service or mileage accumulation 
shall be completed, on a sufficient 
number of test engines or vehicles 
during consecutive 24-hour periods to 
assure that the number of engines or 
vehicles tested per day fulfills the 
requirements of paragraph (g) of this 
section.

(d) The manufacturer shall not 
perform any maintenance on test 
vehicles or engines after selection for 
testing, nor shall the Administrator 
allow deletion of any test vehicle or 
engine from the test sequence, unless 
requested by the manufacturer, and 
approved by the Administrator before 
any test vehicle or engine maintenance 
or deletion.

(e) The manufacturer shall 
expeditiously ship test engines or 
vehicles from the point of selection to 
the test facility. If the test facility is not 
located at or in close proximity to the 
point of selection, the manufacturer 
shall assure that the test engines or 
vehicles arrive at the test facility within 
24 hours of selection: Except, that the 
Administrator may approve more time 
based upon a request by the 
manufacturer accompanied by a 
satisfactory justification.

(f) If an engine or vehicle cannot 
complete the service or mileage 
accumulation or emission test because 
of a malfunction, the manufacturer may 
request that the Administrator authorize 
the repair of that engine or vehicle or its 
deletion from the test sequence.

(g) Whenever the manufacturer 
conducts testing pursuant to a test order 
issued under this subpart, the 
manufacturer shall notify the 
Administrator within one working day 
of receipt of the test ordfer, which test 
facility will be used to comply with the 
test order and the number of available 
test cells at that facility. If no test cells 
are available at the desired facility, the 
manufacturer must provide alternate 
testing capability satisfactory to the 
Administrator.

(1) Heavy-duty engine manufacturers 
with projected sales for the United 
States market for that year of 30,000 or 
greater shall complete emission testing 
at their facility on a minimum of two 
engines per 24-hour period, including 
each voided test and each diesel engine 
smoke test.

(2) Heavy-duty engine manufacturers 
with projected sales for the United 
States market for that year of less than
30,000 shall complete emission testing 
at their facility on a minimum of one 
engine per 24-hour period, including 
each voided test and each diesel engine 
smoke test.

(3) Light-duty truck and heavy-duty 
vehicle manufacturers shall perform a

combination of tests pursuant to 
paragraph (a) of this section so that a 
minimum of four tests are performed 
per 24 hour period, including voided 
tests, for each available test cell.

(4) The Administrator may approve a 
longer period based upon a request by 
a manufacturer accompanied by 
satisfactory justification.

(h) The manufacturer shall perform 
test engine or vehicle selection, 
shipping, preparation, service or 
mileage accumulation, and testing in 
such a manner as to assure that the 
audit is performed in an expeditious 
manner.

(i) The manufacturer may retest any 
test vehicle or engine after a fail 
decision has been reached in 
accordance with § 86.1010-2001(d) 
based on the first test on each vehicle 
or engine; except that the Administrator 
may approve retests at other times 
during the audit based upon a request 
by the manufacturer accompanied by a 
satisfactory justification. The 
manufacturer may test each vehicle or 
engine a total of three times. The 
manufacturer shall test each vehicle or 
engine the same number of times ; The 
manufacturer may accumulate 
additional service or mileage before 
conducting retests, subject to the 
provisions of paragraph (c) of this 
section.

4. A new § 86.1009-2001 is added to 
subpart K to read as follows:

§ 86.1009-2001 Calculation and reporting 
of test results,

(a) Initial test results are calculated 
following the Federal Test Procedure 
specified in § 86.1008—2001(a). 
Rounding is done in accordance with 
ASTM E 29-67 (reapproved 1980) (as 
referenced in § 86.094—28 
(a)(4)(i)(B)(2)(jj) to the number Of 
decimal places contained in the 
applicable emission standard expressed 
to one additional significant figure.

(b) Final test results are calculated by 
summing the initial test results derived 
in paragraph (a) of this section for each 
test vehicle or engine, dividing by the 
number of times that specific test has 
been conducted on the vehicle or 
engine, and rounding to the same 
number of decimal places contained in 
the applicable standard expressed to 
one additional significant figure. 
Rounding is done in accordance with 
ASTM E 29-67 (reapproved 1980) (as 
referenced in § 86.094— 
28(a)(4)(i)(B)(2)(ii)).

(c) Final deteriorated test results. (1) 
The final deteriorated test results for 
each light-duty truck, heavy-duty 
engine, or heavy-duty vehicle tested 
according to subpart B, C, D, I, M, N, or

P of this part are calculated by 
multiplying or adding the final test 
results by the appropriate deterioration 
factor derived from the certification 
process for the engine or evaporative/ 
refueling family and model year to 
which the selected configuration 
belongs. For the purpose of this 
paragraph, if a multiplicative 
deterioration factor as computed during 
the certification process is less than one. 
that deterioration factor shall be one. If 
an additive deterioration factor as 
computed during the certification 
process is less than zero, that 
deterioration factor will be zero.

(2) Exceptions. There are no 
deterioration factors for light-duty truck 
emissions obtained during testing in 
accordance with subpart O of this part 
or with § 86.146-96. Accordingly, for 
the CST and the fuel dispensing 
spitback test the term “final deteriorated 
test results” means the final test results 
derived in paragraph (b) of this section 
for each test vehicle.

(3) The final deteriorated test results 
obtained in paragraph (c) (1) and (2) of 
this section are rounded to the same 
number of decimal places contained in 
the applicable emission standard. 
Rounding is done in accordance with 
ASTM E 29-67 (reapproved 1980) (as 
referenced in § 86.094— 
28(a)(4)(i)(B)(2)(ii)).

(d) Within five working days after 
completion of testing of all engines or 
vehicles pursuant to a test order, the 
manufacturer shall submit to the 
Administrator a report which includes 
the following information:

(1) The location and description of the 
manufacturer’s emission test facilities 
which were utilized to conduct testing 
reported pursuant to this section.

(2) The applicable standards or 
compliance levels against which the 
engines or vehicles were tested.

(3) Deterioration factors for the 
selected configuration.

(4) A description of the engine or 
vehicle and any emission-related 
component selection method used.

(5) For each test conducted.
(i) Test engine or vehicle description 

including:'
(A) Configuration, engine family, and 

evaporative/refueling family 
identification.

(B) Year, make, build date, and model 
of vehicle.

(C) Vehicle Identification Number.
(D) Miles accumulated on vehicle.
(ii) Lbcation where mileage 

accumulation was conducted and 
description of accumulation schedule.

(iii) Test number, date initial test 
results, final results and final 
deteriorated test results for all valid and
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invalid exhaust emission tests, and the 
reason for invalidation, if applicable,

(iv) A complete description of any 
modification, repair, preparation, 
maintenance and/or testing which was 
performed, on the test engine or vehicle 
and has not been reported pursuant to 
any other paragraph of this subpart and 
will not be performed on all other 
production engines or vehicles.

(v) Where an engine or vehicle was 
deleted from the test sequence by 
authorization of the Administrator, the 
reason for the deletion.

(vi) For all valid and invalid exhaust 
emission tests, carbon dioxide emission 
values for LDTs and brake-specific fuel 
consumption values for HDEs.

(vii) Any other information the 
Administrator may request relevant to 
the determination as to whether the new 
motor vehicles being manufactured by 
the manufacturer do in fact conform 
with the regulations with respect to 
which the certificate of conformity was 
issued.

(6) The following statement and 
endorsement:

This report is submitted pursuant to 
sections 206 and 208 of the Clean Air Act.
This Selective Enforcement Audit was 
conducted in complete conformance with all 
applicable regulations under 40 CFR part 86 
and the conditions of the test order. No 
emission related change(s) to production 
processes or quality control procedures for 
the engine or vehicle configuration tested 
have been made between receipt of this test 
order and conclusion of the audit. All data 
and information reported herein is, to the 
best of '/■ v '

(Company Name)
knowledge, true and accurate. I am aware of 
the penalties associated with violations of the 
Clean Air Act and the regulations thereunder.

(Authorized Company Representative)
5. A new § 86.1010—2001 is added to 

subpart K to read as follows:

§86.1010-2001 Compliance with 
acceptable quality level and passing and 
failing criteria for Selective Enforcement 
Audits.

(a) The prescribed acceptable quality
level is 40 percent. >

(b) A failed vehicle or engine is one 
whose final deteriorated test results 
pursuant to § 86.1009-2001(c) exceed at 
least one of the applicable emission 
standards associated with the test 
procedures pursuant to § 86.1008-
2 00 1 (a ).

(c) (l) P ass/fail criteria. The 
manufacturer shall test light-duty

trucks, heavy-duty engines, or heavy- 
duty vehicles comprising the test 
sample until a pass decision is reached 
for all of the pollutants associated with 
all of the test procedures pursuant to 
§ 86.1008—2001(a) or a fail decision is 
reached for one of these pollutants. A 
pass decision is reached when the 
cumulative number of failed vehicles or 
engines, as defined in paragraph (b) of 
this section, for each pollutant is less 
than or equal to the fail decision 
number appropriate to the cumulative 
number of vehicles tested. A fail 
decision is reached when the 
cumulative number of failed vehicles or 
engines for one pollutant is greater than 
or equal to the fail decision number 
appropriate to the cumulative number of 
vehicles tested. The pass and fail 
decision numbers associated with the 
cumulative number of vehicles tested 
are determined by use of the tables in 
appendix X of this part appropriate to 
the projected sales as made by the 
heavy-duty engine or heavy-duty 
vehicle manufacturer in its Application 
for Certification, or as made by the light- 
duty truck manufacturer in its report 
submitted under § 600.207-80(a)(2) of 
this chapter (Automobile Fuel Economy 
Regulations). In the tables in appendix 
X of this part, sampling plan “stage” 
refers to the cumulative number of 
vehicles or engines tested. Once a pass 
decision has been made for a particular 
pollutant associated with a particular 
test procedure pursuant to § 86.1008- 
2001(a), the number of vehicles or 
engines whose final deteriorated test 
results exceed the emission standard for 
that pollutant may not be considered 
any further for purposes of the audit.

(2) CST criteria only. For CST testing 
pursuant to subpart O, a pass or fail 
decision is determined according to the 
pass/fail criteria described in paragraph
(c)(1) of this section, except that for each 
vehicle, the CST in its entirety is 
considered one pollutant.

(d) Passing or failing of an SEA audit 
occurs when the decision is made on 
the last vehicle or engine required to 
make a decision under paragraph (c) of 
this section.

(e) The Administrator may terminate 
testing earlier than required in 
paragraph (c) of this section.

PArtT 88—CLEAN-FUEL VEHICLES

1. The authority citation for part 88 
continues to read as follows:

Authority: 42 U.S.C. 7410, 7418, 7581, 
7582, 7583, 7584, 7586, 7588,7589, and 
7601(a).

2. A new § 88.311-98 is added to 
subpart C, to read as follows:

§88.311-98 Emissions standards for 
Inherently Low-Emission Vehicles.

Section 88.311-98 includes text that 
specifies requirements that differ from 
§ 88.311—93. Where a paragraph in 
§88.311-93 is identical and applicable 
to § 88.311—98, this may be indicated by 
specifying the corresponding paragraph 
and the statement “(Reserved). For 
guidance see §88.311-93.”

(a) heading through (a)(l)(ii) 
[Reserved). For guidance see § 88.311- 
93.

(iii) The vehicle must meet other 
special requirements applicable to 
conventional or clean-fuel vehicles and 
their fuels as described in any other 
regulations in 40 CFR chapter I, 
subchapter C, including 40 CFR parts 86 
and 88 (e.g., onboard refueling 
provisions).

(b) through (e) (Reserved). For 
guidance see § 88.311-93.

PART 600—FUEL ECONOMY OF 
MOTOR VEHICLES

1. The authority citation for part 600 
continues to read as follows:

Authority: Title III of the Energy Policy 
and Conservation Act of 1975, Pub. L. 94-  
163, 89 Stat. 871, Title IV of the National 
Energy Conservation Policy Act of 1978, Pub. 
L. 95-619, 92 Stat. 3206, Section 371 of the 
North American Free Trade Agreement 
Implementation Act of 1993, Pub. L. 103- 
182,107 Stat. 2057.

2. Section 600.111-80 in subpart B is 
amended by revising paragraph (a) to 
read as follows:

§ 600.111-80 Test procedures.
(a) The test procedures to be followed 

for generation of the city fuel economy 
data are those prescribed in §§ 86.127- 
94 through 86.138—78 of this chapter, as 
applicable. (The evaporative and 
refueling loss portions of the test 
procedure may be omitted unless 
specifically required by the 
Administrator.)
* * * * *

(FR Doc. 94-4752 Filed 4-5-94; 8:45 am) 
BILLING CODE 65S0-S<M>
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part 533
[Docket No. 91-60; Notice 4]
RIN 2127 AE42

Light Truck Average Fuel Economy 
Standards; Model Years 1996-1997
AGENCY: National Highway Traffic 
Safety Administration (NHTSA).
ACTION: Final rule.

SUMMARY: This final rule establishes the 
average fuel economy standard for light 
trucks manufactured in model years 
(MY) 1996-97. The issuance of the 
standard is required by Title V of the 
Motor Vehicle Information and Cost 
Savings Act. The (combined) standard 
for all light trucks manufactured by a 
manufacturer is 20.7 mpg for both MY 
1996 and MY 1997. The agency also 
refers interested parties to an Advance 
Notice of Proposed Rulemaking 
(ANPRM), addressing light truck CAFE 
standards for MYs 1998-2006, 
published in today’s Fed eral Register. 
DATES: The amendment is effective May
6,1994. The standard applies to the 
1996 and 1997 model years. Petitions 
for reconsideration must be submitted 
within 30 days of publication. 
ADDRESSES: Petitions for reconsideration 
should be submitted to: Administrator, 
National Highway Traffic Safety 
Administration, 400 Seventh Street SW., 
Washington, DC 20590.
FOR FURTHE R INFORMATION CONTACT: Mr. 
Orron Kee, Office of Market Incentives, 
National Highway Traffic Safety 
Administration, 400 Seventh Street SW., 
Washington, DC 20590 (202-366-0846).
SUPPLEMENTARY INFORMATION:
Table of Contents
I. Background
II. Summary of Decision
III. Manufacturer Capabilities for MYs 1 996-

97
A. Manufacturer Projections
B. Possible Additional Actions to Improve 

MYs 1996-97 CAFE
C. Manufacturer-Specific CAFE 

Capabilities
IV. Other Federal Standards

A. Safety Standards
B. Revised Emissions Standards
C. Test Weight for Light Trucks over 6,000 

Pounds GVWR
D. Phase-out of Chlorofluorocarbons

V. Domestic/Import Fleet Distinction
VI. The Need of the Nation to Conserve

Energy
VII. Determining the Maximum Feasible 

Average Fuel Economy Level
A. Interpretation o f “Feasible”

B. Industry-wide Considerations
C  Petroleum Consumption
D. The MYs 1996-97 Standard

VIII. Rulemaking Analyses and Notices
A. Economic Impacts
B. National Environmental Policy Act
C. Regulatory Flexibility Act
D. Executive Order 12612 (Federalism)
E. Civil Justice Reform
F. Department of Energy Review

I. Background
In December 1975, during the 

aftermath of the energy crisis created by 
the oil embargo of 1973-74, Congress 
enacted the Energy Policy and 
Conservation Act. Congress included a 
provision in that Act establishing an 
automotive fuel economy regulatory 
program. That provision added a new 
title, title V, “Improving Automotive 
Efficiency,” to the Motor Vehicle 
Information and Cost Saving Act (the 
Act). Title V provides for the 
establishment of average fuel economy 
standards for cars and light trucks.

Section 502(b) of the Act requires the 
Secretary of Transportation to issue 
light truck fuel economy standards for 
each model year. Standards are required 
to be set at least 18 months prior to the 
beginning of the model year. The Act 
provides that the fuel economy 
standards are to be set at the maximum 
feasible average fuel economy level. In 
determining maximum feasible average 
fuel economy level, the Secretary is 
required under section 502(e) of the Act 
to consider four factors: technological 
feasibility: economic practicability; the 
effect of other Federal motor vehicle 
standards on fuel economy; and the 
need of the nation to conserve energy. 
(Responsibility for the automotive fuel 
economy program was delegated by the 
Secretary of Transportation to the 
Administrator of NHTSA (41 FR 25015, 
June 22,1976)).

On October 8,1991, NHTSA 
published in the Federal Register (56 
FR 50694) a questionnaire concerning 
fuel economy standards for MYs 1995- 
1997. The comments received in 
response to the questionnaire are 
available in Docket No. 91-50.

After analyzing the responses to the 
questionnaire and reviewing other 
available data, NHTSA published a 
notice of proposed rulemaking (NPRM) 
proposing average fuel economy 
standards for light trucks for MYs 1995- 
97. 57 FR 61377 (December 24.1992). 
The agency proposed to select the 
standards from within a range of 20 .5-
21.0 mpg for MY 1995, and 20.5-21.5 
mpg for MYs 1996 and 1997. These 
ranges were based on the agency's 
tentative evaluation of manufacturer 
capabilities.

In response to the December 24,1992 
NPRM, the agency received comments 
from General Motors (GM), Ford, 
Chrysler, the American Automobile 
Manufacturers Association (AAMA, 
formerly the Motor Vehicle 
Manufacturers Association), Rover 
Group, the National Automobile Dealers 
Association,- and about 50 organizations 
concerned about the continuing 
availability to consumers of a hill range 
of light trucks, including, among others, 
the Coalition for Vehicle Choice, 
Consumer Alert, and the Competitive 
Enterprise Institute (CEI). The issues 
raised by the commenters are addressed 
below.

On April 7,1993, the agency 
published a final rule establishing a 20.6 
mpg combined average fuel economy 
standard for light trucks manufactured 
in MY 1995 (58 FR 18019). The limited 
time then available to promulgate a final 
rule for MY 1995 precluded a thorough 
consideration of the issues related to 
light truck CAFE standards for MYs 
1996-97. Therefore, NHTSA announced 
that it would reach a decision later with 
respect to the light truck standard for 
those model years.

Subsequent to publication of the final 
rule establishing the CAFE standard for 
MY 1995, NHTSA received another 
comment from Ford, in which the 
manufacturer revised some of the risks 
and opportunities it believed it faced in 
MYs 1996-97. This resulted in revised 
CAFE projections for those years. The 
Department also received a letter from 
the Energy Conservation Coalition (ECC) 
recommending that light truck CAFE for 
those years be sharply increased. ECC’s 
letter was signed by ECC, itself, as well 
as the Environmental & Energy Study 
Institute, Public Citizen, Sierra Club, 
American Council for an Energy- 
Efficient Economy, Center for Auto 
Safety, and U.S. Public Interest Research 
Group.
II. Summary of Decision

Based on its analysis, the agency is 
establishing a combined average fuel 
economy standard for MYs 1996 and 
1997 at 20.7 mpg. The agency notes that 
the relatively short leadtime for MYs 
1996-97 precludes significant 
technological changes beyond that 
which manufacturers have already 
planned. Given the continuing need to 
conserve energy, as discussed elsewhere 
in this notice, and the increasing ratio 
of light truck to passenger car sales, 
NHTSA desires to insure that feasible 
light truck CAFE improvements will 
continue to be made. To achieve this 
goal, the agency has published an 
ANPRM in today’s Federal Register
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addressing light truck CAFE standards 
:for MYs 1998-2006.
| NHTSA is eliminating the 
requirement that captive imports and 
other light trucks be required to meet 
CAFE standards sep arately . Beginning 
in MY 1996, there will be a combined 
standard that will apply to ea ch  . 
manufacturer’s light truck fleet in its 
entirety.

III. Manufacturer Capabilities for MYs 
i 1996-97 . ./.

In evaluating manufacturers’ fuel 
economy capabilities for MYs 1996-97, 
the agency has analyzed manufacturers’ 
Icurrent projections and underlying 
product plans and has considered what, 
if any, additional actions the 
manufacturers could take to improve 
their fuel economy. A more detailed 
discussion of these issues is contained 
in the agency’s Regulatory Evaluation, 
which is being placed in the docket for 

[this notice. Some of the information 
included in the Regulatory Evaluation, 
including the details of manufacturers’ 
future product plans, has been 
determined by the agency to be 

! confidential business information 
¡whose release could cause competitive 
harm. The public version of the 
Regulatory Evaluation omits the 
confidential information.
A. Manufacturer Projections
1. General Motors

As discussed in the NPRM, General 
Motors (GM) projected in December 
1991 that it could achieve a light truck 
CAFE level of 20.7 mpg for MYs 1996- 
97. In its February 1993 comment on the 
NPRM, GM revised its projection 
slightly downward, to 20.5 mpg. By 
comparison, in a mid-model year report 
submitted in July 1992, GM projected a 
MY 1992 CAFF of 2 0 .2  mpg. In its mid
model year report submitted in July 
1993, it projected a MY 1993 CAFE of 
19.8 mpg.

GM stated in its February 1993 
comment that the light truck CAFE 
standard for MYs 1996-97 “should be 
set no higher than 20.5 mpg, and even 
that may be too high.’’
2. Ford

Ford projected in January 1992 that it 
could achieve a light truck CAFE level 
of 21.6 mpg for MY 1996, and 21.5 mpg 
for MY 1997. These projections were 
revised by Ford in a May 1993 letter 
updating its comment to the NPRM, 
which stated that, after re-evaluating the 
risks and opportunities it faced in those 
model years, it could achieve a light 
truck CAFE level of 21.1 mpg in MY 
1996 and 21.6 mpg in MY 1997. Ford

stated that the risk factors could reduce 
its CAFE level for MY 1996 to as low as 
20.8 mpg, and for MY 1997 to 21.0 mpg. 
By comparison, in its final model year 
data submitted to the Environmental 
Protection Agency (EPAJ, Ford reported 
a MY 1992 CAFE of 20.3 mpg. In its 
mid-model year report submitted to 
NHTSA in July 1993, that company 
projected a MY 1993 CAFE of 20.7 mpg.

Ford recommended in its comment on 
the NPRM that the agency establish the 
MY 1996 standard at the same level as 
the MY 1994 standard, 20.5 mpg. It 
commented that the agency could raise 
the MY 1997 standard to a level no 
higher than 21.0 mpg.
3. Chrysler

Chrysler projected in December 1991 
that itcould achieve a light truck CAFE 
level of 21.0 mpg for MYs 1996-97. In 
its January 1993 comment on the NPRM, 
Chrysler revised its projection slightly 
downward, to 20.8 mpg for MY 1996 
and 20.9 mpg for MY 1997. By way of 
comparison, Chrysler achieved a CAFE 
level of 21.2 mpg for MY 1992 according 
to its final model year data as reported 
to the EPA, and projected a CAFE level 
of 21.0 mpg for MY 1993 in its July 1993 
mid-model year report to NHTSA.

Chrysler commented that it supports 
a standard of 20.5 mpg for MYs 1996- 
97 because it does not anticipate any 
major improvements in light truck fuel 
economy through new technological 
applications.
4. Other Manufacturers

Most light truck manufacturers other 
than GM, Ford and Chrysler only 
compete in the small vehicle portion of 
the light truck market and are therefore 
expected to achieve CAFE levels well 
above those three companies. By way of 
example, in their mid-model year 
reports for 1993, Toyota projected a 
light truck CAFE of 21.8 mpg, Isuzu 21.8 
mpg, Mazda 23.6 mpg, Mitsubishi 21.2 
mpg, Subaru 29.1 mpg, Suzuki 28.9 
mpg, and Volkswagen 21.0 mpg.

In the NPRM, NHTSA noted that two 
companies, Range Rover and PAS* 
projected MY 1992 light truck CAFE 
levels that are well below those of the 
large domestic manufacturers. In their 
mid-model year reports for MY 1992, 
Range Rover projected a CAFE level of
16.3 mpg and PAS 18.6 mpg. The 
agency notes that in their mid-model 
year reports for MY 1993, Range Rover 
projected a CAFE level of 15.4 mpg and 
PAS 18.5 mpg. Both of these companies 
sell a small number of light trucks in the 
U.S., on the order of about 5,000 
vehicles or less. PAS modifies GM light 
trucks.

One other company which has a 
CAFE capability below that of the large 
domestic manufacturers is UMC, a small 
domestic producer of delivery vans.
That company projects selling 950 light 
trucks in MY 1993, with a CAFE of 18.8 
mpg.
B. P ossible A dditional Actions To 
Im prove MYs 1996-97 CAFE

The agency analyzed the additional 
actions which manufacturers may be 
able to take to improve their CAFE 
levels above those that they currently 
project for MYs 1996-97. These actions 
may be divided into two categories: 
further technological changes and 
product restrictions.
1. Further Technological Changes

The ability to improve CAFE by
further technological changes to product 
plans is dependent on the availability of 
fuel efficiency enhancing technologies 
that manufacturers are able to apply 
within the available time.

The agency’s Regulatory Evaluation 
discusses the fuel efficiency enhancing 
technologies which are expected to be 
available by MYs 1996-97. However, for 
MYs 1996-97, limited leadtime is a 
significant constraint on the increased 
use of these technologies. NHTSA 
recognizes that the leadtime necessary 
to implement significant improvements 
in engines, transmissions, aerodynamics 
and rolling resistance is typically at 
least three years. Also, as the agency 
discussed in establishing its final rule 
for MYs 1993—94, once a new design is 
established and tested as feasible for 
production, the leadtime necessary to 
design tools and test components is 
typically 30 to 36 months. Some 
potential major changes may take even 
longer. Leadtimes for new vehicles are 
usually at least three years. Further, 
light trucks have a long model life, i.e., 
8—10 years or more. If a manufacturer 
must make a major model change ahead 
of its normal schedule, this change may 
have a significant, unprogrammed 
financial impact. NHTSA notes that 
AAMA stated in its comment that the 
above leadtimes, which the agency cited 
in the NPRM, are more typical for 
passenger cars and that truck leadtimes 
are even longer.

Given the leadtime constraint, the 
agency does not believe that 
manufacturers can achieve significant 
improvements in their projected MYs 
1996-97 CAFE levels by additional 
technological actions.
2. Product Restrictions

As an alternative to technological 
improvements, manufacturers could 
improve their CAFE by restricting their
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product offerings, e g., limiting or 
deleting production of particular larger 
light truck models and larger 
displacement engines. Such product 
restrictions, if made necessary by 
selection of a CAFE standard that is 
above manufacturers’ capabilities, could 
result in adverse economic impacts on 
the industry and the economy as a 
whole.

To develop an independent indicator 
of the potential impacts of a standard 
that could be met only by product 
restrictions, the agency estimated the 
loss of production associated with 
sufficient production restrictions by GM 
to raise its CAFE by 0.5 mpg. To 
estimate this effect, the agency 
eliminated production of GM’s least fuel 
efficient models until the desired 
improvement in CAFE was achieved. 
NHTSA stated in the NPRM that this 
approach tends to yield the maximum 
possible negative impacts, because it 
does not include the possibility of 
consumers accepting a smaller truck or 
engine, or switching to vehicles over 
8500 pounds GVWR. Also, it ignores the 
possibility of additional technological 
improvements to these truck fleets, or 
compliance through the usé of credits 
earned in other mode! years.

For MY 1996, the NHTSA analysis 
indicates that to increase its CAFE by
0.5 mpg by restricting sales, GM could 
suffer a sales loss of up to 151,000 units 
of its projected light truck production 
for that year. The potential job losses 
under this scenario in manufacturer and 
supplier industries could total roughly
25,000. For MY 1997, a similar increase 
in CAFE of 0.5 mpg could cause GM a 
sales loss of up to 142,000 units, with 
a concurrent potential loss to the 
industry of nearly 24,000 jobs.

GM commented that it takes issue 
with NHTSA’s statement that its 
analysis of job losses is necessarily an 
upper bound. That company stated that 
it could be that a manufacturer’s 
product restrictions would not be done 
by eliminating the least fuel efficient 
vehicles first from its CAFE fleet, but a 
manufacturer could instead choose to 
restrict products based not only on their 
fuel efficiency but also their profit 
contributions. GM stated that this 
strategy could lead to larger lost sales 
and jobs.

Given the considerations discussed 
above, NHTSA concludes that 
significant product restrictions should 
not be considered as part of 
manufacturers’ capabilities to improve 
their MYs 1996—97 CAFE levels.

C. M anufacturer-Specific CAFE 
C apabilities

As discussed later in this notice, 
NHTSA takes “industrywide 
considerations” into account in setting 
fuel economy standards. In carrying this 
out, the agency has traditionally focused 
on the least capable manufacturer with 
a substantial share of light truck sales. 
For MYs 1996-97, the agency has_ 
determined that GM is the least capable 
manufacturer with a substantial share of 
sales.
1. GM

As indicated above, GM currently 
projects its MYs 1996-97 light truck 
CAFE level at 20.5 mpg. It has also 
identified certain risks related to 
technology and mix which it says could 
reduce its CAFE level by as much as 0.5 
mpg in MY 1996 and 0.3 mpg in MY 
1997. As discussed in the Regulatory 
Evaluation, however, the agency has 
analyzed these potential risks and , 
believes that they are unlikely to have 
as large an effect as GM believes. In 
addition, GM has identified an 
additional product action it is 
considering which could also reduce its 
CAFE. However, NHTSA believes the 
issues of whether GM will actually take 
the product action, and if so, what the 
fleet penetration would be for MYs 
1996-97, are too speculative to justify 
an adjustment to GM’s CAFE capability. 
NHTSA notes that it is not identifying 
the product action because it is 
confidential business information.

After carefully evaluating GM’s 
product plan, NHTSA believes that 
company is capable of achieving a light 
truck CAFE of 20.7 mpg in both MYs 
1996 and 199?. The factors explaining 
the difference between GM’s projection 
and the agency’s estimate of its 
capability are discussed below.

First, as discussed in the NPRM, GM 
projects that a much larger portion of its 
MYs 1996-97 fleet will have four-wheel 
drive (4WD) than it has had in recent 
years, or than its competitors are 
projecting. The agency stated in the 
NPRM that it is not aware of any reason 
to expect that the 4WD market will 
continue to increase. NHTSA also stated 
that it believes there are alternatives to 
4WD, including traction control.

GM commented that it believes its 
forecast of MYs 1996—97 4WD 
penetration is realistic, stating that 
competitors’ actions in the 4WD 
segments, the use of all-wheel drive 
configurations and market data for 
future years support its projections. GM 
also argued that traction control is not 
an alternative to 4WD trucks since it has 
little benefit for off-road applications.

The agency continues to believe that 
it is unlikely that the 4WD market share 
will increase appreciably for the fleet in 
general, or for GM in particular, over the ■ 
timeframe between now and MYs 1996- j 
97. Since the mid-1980’s, the 4WD share 
of total light truck sales for each model 
year has consistently been within the 
range of 32-35 percent. No data have 
been presented to the agency which 
demonstrate that this share will 
significantly change by MYs 1996-97. 
The agency notes that, while it agrees 
that traction control isn’t an alternative 
to 4WD for off-road applications, it 
would be a reasonable alternative for 
on-road use for many consumers. No 
evidence has been presented to the 
agency which shows that there will be 
increased need or demand for more 
4WD or off-road vehicles.

As discussed in the Regulatory 
Evaluation, since NHTSA believes that 
GM’s MYs 1996 and 1997 product plans 
overstate the percentage of 4WD 
vehicles that it will sell, the agency has 
adjusted that company’s CAFE 
projections to reflect what it believes is 
a more realistic share. In making this 
adjustment, the agency assumed that 
GM’s 4WD percentage for MYs 1996-97 
will be the same as for MY 1993, the 
model year in which GM had its highest 
4WD share ever. NHTSA also refined 
the analysis presented in the 
Preliminary Regulatory Impact Analysis 
(PR1A) to more accurately reflect the 
particular vehicles that GM is likely to 
sell more of and less of. With this 
adjustment, and assuming that the 4WD 
share of GM’s light truck fleet for MYs 
1996-97 is consistent with both that 
company’s and its competitors’ 
historical levels, its CAFE would be 
more than 0.1 mpg higher in MY 1996, 
although it would be less than half that 
amount higher in MY 1997.

NHTSA stated in the NPRM that the 
GM fleet leads the other manufacturers 
in every engine performance calculation 
carried out by the agency and that GM s 
performance levels are detrimental to its 
fuel economy performance. The agency 
indicated, for example, that if GM’s light 
truck fleet for MY 1995 were closer to 
the values achieved by other 
manufacturers for the various 
performance measurements, GM’s CAFE 
values in that model year might be 
improved by between 0.3 and 0.4 mpg-

GM commented that it disagrees with 
the agency's assessment in the NPRM 
that GM’s CAFE could be boosted 0.4 
mpg by lowering engine performance. 
That company stated that it believes-that 

^NHTSA’s performance adjustment was 
based on an incorrect sales weighted 
analysis of GM’S performance levels 
compared to its competitors. GM stated
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that a manufacturer's average 
performance level, like many other 
vehicle attributes such as average 
weight or engine displacement, is a 
function of the mix it sells. That 
company stated that when its mix is 
compared to its competitors’ mix, GM’s 
performance levels do not appear to be 
out of line with other manufacturers.

As discussed in the Regulatory 
Evaluation, the agency has evaluated 
GM’s comment concerning comparative 
performance levels. NHTSA has also 
reviewed revised MYs 1996-^97 fleet 
projections submitted by GM and Ford, 
which resulted in reduced fleet average 
values for almost all performance 
measures. In light of these adjustments, 
NHTSA has concluded that the 
performance level of the GM fleet is 
only slightly greater than its competitors 
and that GM can make a small 
improvement in its MYs 1996-97 light 
truck CAFE by bringing its performance 
levels more in line with its competitors. 
The value of a CAFE adjustment if GM 
were to reach comparable levels of 
performance would be nearly 0.2 mpg in 
both MYs 1998 and 1997.

NHTSA believes that there are few 
other opportunities available to GM to 
make small improvements in its MYs 
1996-97 light truck CAFE. There is little 
time left before the start of the MY 1996 
production in, roughly, July 1995. It is 
unlikely that GM can make any 
significant technological change to its 
products to increase its average fuel 
economy in this period, end die agency 
is unable to discern any technology 
plans for MY 1997 that might be pulled 
ahead for earlier introduction in MY
1996. The additional leadtime before 
MY 1997 production begins may allow 
for some minor technological 
improvements. The agency estimates 
that these could increase GM’s CAFE by 
up to 0.1 mpg in MY 1997.

GM faces certain technological risks 
during MYs 1996-97 that could lower 
its CAFE in those model'years. Based on 
its evaluation of information submitted 
by GM, NHTSA estimates that these 
risks could decrease GM's MYs 1996-97 
CAFE by more than 0.1 mpg in each 
year.

By adjusting GM's MYs 1996 and 
1997 product plans to reflect all of the 
factors stated above, NHTSA has 
concluded that GM is capable of 
achieving a CAFE of 20.7 mpg in both 
model years.
2. Ford

As indicated above, Ford currently 
projects its MY 1996 Hght truck CAFE 
level at 21.1 mpg, and its MY 1997 light 
truck CAFE level at 21.6 mpg. It has also 
identified certain volume sales and

technological risks which it says could 
reduce its CAFE level by as much as 0.3 
mpg in MY 1996 and 0.6 mpg in MY
1997. Ford has also identified several 
opportunities which could slightly 
increase its CAFE.

As discussed in the Regulatory 
Evaluation, NHTSA has evaluated the 
risks and opportunities identified by 
Ford, as well as other means that may 
be available to Ford to improve its 
CAFE. The agency believes that Ford 
overstates the risks that can reasonably 
be expected to occur in both years. 
NHTSA expects the risks that negatively 
affect Ford’s CAFE to be offset by 
sufficient opportunities to result in a 
capability of 21.2 mpg in MY 1096 and
21.6 mpg in MY 1997.
3. Chrysler ’

As indicated above, Chrysler 
currently projects its MY 1996 light 
truck CAFE level at 20.8 mpg, and its 
MY 1997 light truck CAFE level at 20.9 
mpg. After evaluating Chrysler’s 
product plan, NHTSA has concluded 
that Chrysler can achieve CAFE levels of 
at least 20.8 mpg in MY 1996 and 21.0 
mpg in MY 1997. The agency believes 
that the additional leadtime available 
before MY 1997 vehicles begin 
production may allow Chrysler to make 
technological refinements or 
improvements, or to move certain 
planned improvements forward to MY 
1997. This could increase Chrysler's MY 
1997 CAFE by up to 0.1 mpg, thus 
allowing the company to attain a CAFE 
level of 21.0 mpg.

While NHTSA has focused its 
analysis on GM, the least capable 
manufacturer with a substantial share of 
sales, the agency does not believe that 
company’s capability is significantly 
below that of Chrysler, although it is 
well below that of Ford. As indicated 
above, the agency believes that Ford has 
the capability to achieve a MY 1996 
CAFE of 21.2 mpg and a MY 1997 CAFE 
of 21.6 mpg, and that Chrysler can 
achieve a MY 1996 CAFE of 20.8 mpg 
and a MY 1997 CAFE of 21.0 mpg. The 
agency believes that the ability of Ford 
and Chrysler to improve their CAFE 
levels above their projections is small.

The agency must, therefore, disagree, 
with the comment received from ECC 
that argued that CAFE levels of 23 mpg 
in MY 1996 and 24 mpg in MY 1997 
would be within die capability of 
manufacturers. The ECC cited a study of 
fuel economy by the National Academy 
of Sciences (NAS). The study, which 
was jointly commissioned by NHTSA 
and the Federal Highway 
Administration in 1991, stated that a 22 
mpg CAFE standard would be within 
manufacturers’ capabilities. ECC also

cited “best-in-class” analysis performed 
by the EPA, purportedly showing that 
light trucks could achieve a 24.3 mpg 
CAFE level.

ECC failed to address the agency’s 
discussion of the limitations of the NAS 
study in the NPRM (see 57 FR 61384), 
which noted that the methodology used 
by the NAS in its study “has little 
relevance as a reference value for this 
rulemaking.” The figure used by the 
NAS in reaching its conclusion that a 22 
mpg level was possible in MY 1996 was 
intended to represent the entire light 
truck fleet, and not the capability of one 
or two manufacturers with a significant 
share of the market. As NHTSA has 
noted, individual large manufacturers 
may have light truck fleets with a mix 
toward larger, less fuel efficient trucks 
that have the effect of lowering their 
overall CAFE. In addition, the model 
mix used in the study was derived from 
EPA preliminary data for MY 1990, and 
did not bear a close relationship to the 
actual mix produced in MY 1991, much 
less the projected mix for MY 1996. Nor 
did the study include laTge vans and 
utility vehicles, which are a significant 
segment of the light truck market, and 
have lower fuel economy levels. The 
agency stated in the NPRM that it could 
not use the NAS study as a blueprint for 
setting CAFE standards, and ECC did 
not rebut the agency's statement.

The best-in-class analysis does not 
take into account sales or popularity in 
the market. Most vehicles that get best- 
in-class fuel economy ratings have the 
poorest sales in their class as well. 
NHTSA cannot force consumers to buy 
best-in-class light trades, which often 
suffer from the disadvantage that they 
do not possess the power, room, or other 
attributes that light track purchasers 
find desirable. Nor, given thé very short 
leadtime between now and MYs 1996— 
97, would manufacturers have the 
chance to redesign their light trucks to 
more closely be capable of achieving 
best-in-class fuel economy levels.

Based on its own analysis and in light 
of the lack of evidence presented by 
ECC, the agency rejects that 
commentées argument that CAFÉ levels 
of 23 mpg in MY 1996 and 24 mpg in 
MY 1997 would be within 
manufacturers’ capabilities.
IV. Other Federal Standards

In determining the maximum feasible 
fuel economy level, the agency must 
take into consideration the potential 
effects of other Federal standards. The 
following section discusses other 
government regulations, both in process 
and recently completed, that may have 
an impact on fuel economy capability.
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A. Safety Standards
As discussed in the Regulatory 

Evaluation, NHTSA has evaluated 
several safety rulemakings for their 
potential impacts on light truck fuel 
economy in MYs 1996—97. These 
include revisions to FMVSS Nos. 208; 
O ccupant Crash Protection; 214, Side 
Im pact Protection; 216, R oof Crush 
R esistance; 108, Lam ps, R eflective 
D evices and A ssociated Equipm ent; and 
201, O ccupant Protection in Interior 
Im pacts. In addition, the agency is 
considering whether to propose a safety 
standard to improve rollover protection.
1. FMVSS 208 >

On March 26,1991, NHTSA 
published (56 FR 12472) a final rule 
requiring automatic restraints on trucks 
with a gross vehicle weight rating of 
8500 pounds or less and an unloaded 
vehicle weight of 5500 pounds or less. 
These requirements phase in at the 
following rate for each manufacturer: 20 
percent of light trucks manufactured 
from September 1,1994 to August 31, 
1995; 50 percent of light trucks 
manufactured from September 1,1995 
to August 31,1996; 90 percent of light 
trucks manufactured from September 1, 
1996 to August 31,1997; and all light 
trucks manufactured on or after 
September 1,1997. Thus, the 
requirement will affect 50 percent of 
MY 1996 light trucks and 90 percent of 
MY 1997 light trucks. Although light 
truck manufacturers may comply, as 
passenger car manufacturers have in the 
past, with the automatic restraint 
requirements by using automatic belts 
or air bags, NHTSA expects that 
essentially all light truck manufacturers 
will comply by using air bags.

To encourage the usp of more 
innovative automatic restraint systems 
(primarily air bags) in light trucks, ,  
during the first fqur years of the phase- 
in (i.e., through MY 1998) 
manufacturers may count each light 
truck equipped with such a restraint 
system for the driver’s position, and a 
dynamically tested manual safety belt 
for the right-front passenger’s position, 
as a vehicle complying with the 
automatic restraint requirements. 
Beginning with MY 1999, however, all 
light trucks are required to provide 
automatic restraints for both the driver 
and right-front passenger positions.

Title II of the Intermodal Surface' 
Transportation Efficiency Act of 1991 
required NHTSA to amend its automatic 
restraint requirements to mandate that 
80 percent of MY 1998, and all MY 1999 
light trucks be equipped with driver and 
passenger-side air bags, On September
2,1993, NHTSA published a final rule

in the Federal Register (58 FR 46551) to 
implement this requirement. Since 
NHTSA expects that essentially all 
manufacturers will rely on air bags for 
compliance with the light truck 
automatic restraints requirements, this 
provision should have a negligible 
substantive impact, and will not affect 
MYs 1996-97 fiiel economy capabilities.

In the Final Regulatory Impact 
Analysis for the 1991 light truck 
automatic restrain rulemaking, which is 
available in the public docket at 
NHTSA, the agency estimated weight 
increases per vehicle ranging from 15.3 
pounds for a driver’s-side air bag to 35.7 
pounds for both driver and right-front 
passenger air bags (including 
“secondary weight,” i.e., weight added 
for supporting structure, etc.). Using 
these figures, NHTSA estimated that 
fuel economy could be reduced by about
0.05 to 0.11 mpg.

The automatic restraint weight 
estimates provided by the 
manufacturers in their responses to the 
Request for Comments, and the NPRM 
for this rulemaking were generally 
consistent with those previously 
developed by the agency. NHTSA 
calculates that the manufacturers’ 
estimates translate into fuel economy 
penalties of 0.07-0.12 mpg for MY 1996 
and 0.11-0.14 mpg for MY 1997. These 
weight effects are reflected in the 
manufacturers’ fuel economy 
projections, so there is no need for 
NHTSA to add an explicit adjustment to 
their projections to consider the impact 
of this standard.
2. FMVSS 214

On June 14,1991, NHTSA published 
(56 FR 27427) a final rule extending the 
“quasi-static” test requirements of 
FMVSS 214 to trucks, multipurpose 
vehicles, and buses with a GVWR of
10,000 pounds or less. On July 13,1992, 
NHTSA published (57 FR 30917) a final 
rule establishing a brief phase-in for the 
requirements of this rule. Manufacturers 
must meet the requirements for all of 
their light trucks as of September 1,
1994. The “quasi-static” requirements 
have the effect of requiring each side 
door to be designed to mitigate occupant 
injuries in side impacts. It measures 
performance in terms of the ability of 
each door to resist a piston pressing a 
rigid steel cylinder against it. 
Manufacturers generally comply with 
the standard by reinforcing the side 
doors with metal beams or rods.

In the Regulatory Evaluation 
accompanying the rule, NHTSA 
estimated that the requirements of 
FMVSS 214 would result in an average 
weight increase of 24.8 to 26.7 pounds 
(including secondary weight). This

weight increase could result in a fuel 
economy degradation of 0.1 mpg.

The weight estimates provided by the 
manufacturers for quasi-static side 
impact protection translate, according to 
NHTSA calculations, into fuel economy 
penalties of approximately 0.04-0.07 
mpg for each model year, MYs 1996 and 
1997. These weight effects are included 
in the manufacturers’ fuel economy 
projections, so there is no need for 
NHTSA to add an explicit adjustment to 
their projections to consider the impact 
of this standard.

The agency is also considering other 
regulatory requirements to protect fight 
truck occupants in side impacts. The 
agency addressed a number of possible 
requirements in an ANPRM published 
on August 19,1988 (53 FR 31716). In 
addition, on June 5,1992, pursuant to 
the Intermodal Surface Transportation 
Efficiency Act of 1991, NHTSA 
published (57 FR 24009) an ANPRM 
concerning whether passenger car 
dynamic side impact protection 
requirements should be extended to 
light trucks. Since any additional 
requirements in this area would take 
effect after MY 1997, there will be no 
impact on MYs 1996-97 fuel economy 
capabilities.
3. FMVSS 216

On April 17,1991, NHTSA published 
a final rule (£6 FR 15510) amending 
FMVSS 216, R oof Crush Resistance, to 
extend its requirements to light trucks 
with GVWRs of 6,000 pounds or less. 
Previously, the standard applied only to 
passenger cars. The effective date of the 
rule is September 1,1994.

FMVSS 216 is intended to reduce 
deaths and injuries due to the crushing 
of the roof into the passenger 
compartment in rollover crashes. This 
standard established strength 
requirements for the forward portion of 
the roof to increase the resistance of the 
roof to intrusion and crush.

The .agency believes that this 
requirement will have a negligible 
impact on light truck manufacturers’ 
MYs 1996-97 fuel economy capabilities. 
Most fight trucks already meet the 
standard. NHTSA calculates that the 
manufacturers’ weight impact estimates 
translate into fuel economy penalties of 
about 0.003-0.030 mpg for MYs 1996- 
97. These weight effects are included in 
the manufacturers’ fuel economy 
projections. J •
4. FMVSS 108

On April 19,1991, NHTSA published 
(56 FR 16015) a final rule requiring new 
light trucks to be equipped with center 
high-mounted stoplamps (CHMSLs). 
The effective date was September 1,
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1993. With an estimated weight effect of 
about one pound, this rule has a 
negligible CAFE effect.
5. FMVSS 201

On February 8,1993, NHTSA 
published (58 FR 7506) a notice 
proposing to amend FMVSS 201 to 
require passenger cars and light trucks 
to meet a new in-vehicle component test 
to provide protection when an 
occupant’s head impacts upper interior 
components (such as A-pillars and side 
rails) during a crash. The estimated 
weight effect for light .trucks for this 
proposed requirement averages six to 
nine pounds per vehicle, for a fuel 
economy effect of 0.03 mpg. Currently, 
it is still indeterminate as to whether the 
proposed requirement will affect light 
trucks in MYs 1996-97. At this time, 
therefore, the agency cannot take 
potential fuel economy effects into 
consideration when establishing fuel 
economy standards for MYs 1996-97.
6. Rollover Prevention

The Intermodal Surface 
Transportation Efficiency Act of 1991 
required NHTSA to publish an ANPRM 
or NPRM by May 31,1992 to provide 
"protection against unreasonable risk of 
rollovers of passenger cars, 
multipurpose passenger vehicles, and 
trucks with a gross vehicle weight rating 
of 8,500 pounds or less and an unloaded' 
vehicle weight of 5,500 pounds or less.” 
On January 3,1992, NHTSA published 
(57 FR 242) an ANPRM announcing that 
the agency is considering whether to 
propose a safety standard to reduce the 
casualties associated with rollovers of 
passenger cars, pickup trucks, vans, and 
utility vehicles. In addition, on 
September 29,1992, NHTSA published 
a notice (57 FR 44721) announcing the 
availability of a document describing 
the agency’s planned rulemaking effort, 
data analyses, and physical research to 
address the problem of rollover crashes 
and resulting injuries and fatalities.

Since NHTSA has not yet proposed 
any requirements in this area, it will not 
have an impact on MYs 1996-97 CAFE 
capabilities.
B. Revised Em issions Standards

The Clean Air Act Amendments of 
1990 (CAAA) impose more stringent 
exhaust emissions standards on light 
trucks. Standards are also becoming 
tighter in California. Under the CAAA, 
new standards for light trucks with 
GVWRs up to 6,000 pounds have begun 
phasing-in. The phase-in provides for 
compliance by 40 percent for MY 1994,
»0 percent for MY 1995, and 100 
percent for MY 1996 and afterwards. For 
nght trucks over 6,000 pounds GVWR,

more stringent standards begin to take 
effect in MY 1996. Fifty percent of these 
vehicles must comply with the new 
standards in MY 1996; all light trucks 
over 6,000 pounds GVWR must meet the 
new standards for MY 1997 and later.

Current standards for exhaust 
emissions will tighten substantially 
under the CAAA. Over the “full useful 
life” of a vehicle, emissions standards 
will be 0.80 grams/mile jfor total 
hydrocarbons, and will range 
(depending oh vehicle arid test weight) 
from 0.31 to 0.56 grams/mile for non
methane hydrocarbons, from 4.2 to 7.3 
grams/mile for carbbn monoxide, from
0.6 to 1.53 grams/mile for oxides of 
nitrogen, and from 0.10 to 0.12 grams/ 
mile for particulate matter.

The CAAA also require EPA to 
establish standards for carbon monoxide 
emissions at 20 degrees Fahrenheit, 
which came into effect in the current 
model year. Further, for all gasoline- 
fueled motor vehicles, the CAAA 
require EPA to promulgate regulations 
covering evaporative emissions (1) 
during operation (“running losses”) and
(2) over two or more days of non-use.

In their questionnaire responses, none 
of the auto companies provided 
substantial detail on the possible 
impacts of these standards on MY 1996— 
97 light truck fuel economy capabilities. 
GM stated, “The total impact of the 
Clean Air Act Tier I and the California 
emissions standards on truck fuel 
economy is unknown at this time. * * * 
Although not quantified, preliminary 
indications are that there will be some 
lost opportunities to improve fuel 
economy when redesigning our 
powertrains to comply with these 
standards.”

Ford stated that, “[M}ost troublesome 
is the effect of compliance with the 
amended Clean Air Act We project that 
compliance has reduced the average 
truck fuel economy by 0.3 mpg after 
inclusion of technology which has an 
offsetting effect * * * and it negates 
other technology benefits.”

NHTSA indicated in the NPRN4 and 
PRIA that it believes the net impact on 
CAFE capabilities due to changes in 
emissions requirements is likely to be 
minimal. Some of the new requirements 
will lead to fuel savings, while others 
may lead to fuel economy losses.
Benefits will be obtained from enhanced 
evaporative controls and the “low 
temperature” carbon monoxide 
standards because manufacturers will 
sharpen their fuel-control systems, 
using techniques such as sequential port 
fuel injection. Slight fuel economy 
losses may result from tighter 
hydrocarbon and nitrous oxides

emissions standards, particularly for 
larger engines.

In their comments on the NPRM, the 
manufacturers did not provide data 
indicating that new emissions 
requirements would have a significant 
effect on MYs 1996-97 CAFE 
capabilities. GM stated the following:

The impact of tighter Federal emissions 
standards enacted by the 1990 Clean Air Act 
Amendments is not expected to have a direct 
fuel economy impact related to engine 
efficiency. However, there will be weight 
increases on some engines if dual catalytic 
converters are required.

* * * California TLEV emissions 
standards will most likely impact fuel 
economy. However, these impacts * * * 
have not yet been reflected in GM’s CAFE 
forecasts.

* * * Tighter evaporative emission 
standards requiring larger canisters and 
adding purge controls will add weight to the 
vehicle and impact fuel economy. - , : ■

In its comment, Ford stated:
Ford believes that NHTSA’s list of other 

Federal standards that might have an impact 
on light truck fuel economy during MYs
1995-97 is insufficient. A more 
comprehensive list would include Potential 
Revisions to the Federal Test Procedure 
(FTP) such as higher speeds and 
accelerations and electric dynamometer true 
road load calibration, IM24Q Short Test 
Requirements, Onboard Diagnostics, Cold CO 
Testing, Enhanced Evaporative Testing 
Requirements, Section 177 States, [and] Fuels 
or Fuel Additives such as reformulated 
gasoline and MMT.

At this point, Ford has not allocated 
resources to collectively assess the fuel 
economy implications, of required emission 
control system calibration strategies and 
hardware, that may be associated with the 
above requirements. However, it is 
reasonable to believe that several of these 
potential requirements will have a significant 
impact on light truck fuel economy.

NHTSA believes that the actual and 
potential Federal standards identified 
by Ford will not have any significant 
impact on MYs 1996-97 light truck fuel 
economy capabilities. The agency’s 
specific analysis of the impacts of each 
of these standards is presented in the 
Regulatory Evaluation. A summary of 
the agency’s analysis follows:
1. Potential Revisions to the Federal 
Test Procedure
■ EPA has not to date proposed any 

revisions to the FTP, so ho impact is 
expected for MYs 1996-97.
2. IM240 Short Test Requirements

EPA has issued new inspection arid 
maintenance test procedures to help 
ensure that vehicle emission controls 
function properly in real-world use, and 
has proposed a new Certification Short 
Test procedure. It has also issued a rule,
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effective for MY 1996, outlining new 
Certification Short Test procedures to 
ensure that properly maintained 
passenger cars and light trucks have no 
elements of design that would cause 
“pattern failure” in inspection and 
maintenance programs. However, EPA’s 
analyses have not indicated that there 
would be any impact on manufacturers’ 
fuel economy capabilities as a result of 
these rulemakings.
3. Onboard Diagnostics

EPA has issued a final rule on 
onboard diagnostics that applies to MY 
1994 and later passenger cars and light 
trucks, but EPA believes that this will 
not affect fuel economy. There may even 
be some actual fuel economy benefits 
due to earlier identification of 
malfunctioning emissions control 
equipment.
4. Cold CO Testing

EPA has issued new low temperature 
carbon monoxide testing requirements 
which will apply to all MY 1996 and 
later model year passenger cars and 
light trucks, but EPA believes that the 
requirements will not result in any fuel 
economy loss and may actually result in 
a slight fuel economy benefit.
5. Enhanced Evaporative Testing 
Requirements

EPA has recently issued enhanced 
evaporative emissions standards, Any 
negative impact on fuel economy (due 
to increased weights of upgraded 
evaporative emissions control system) 
would be very slight. EPA estimates that 
larger evaporative canisters, vapor lines, 
and purge valves will add an average of 
2.9 pounds to the weight of a light duty 
trade Using NHTSA’s secondary weight 
multiplier of 1.7, this would mean a 
total increase of 4.9 pounds, which 
would reduce fuel economy by 
approximately 0.017 mpg. However, this 
requirement only applies to 20 percent 
of MY 1996 vehicles and 40 percent of 
MY 1997 vehicles, so the total 
respective fuel economy penalties 
would not be greater than 0.003 mpg 
and 0.007 mpg. EPA, however, expects 
offsetting fuel economy benefits, which 
it has not yet quantified.
6. Section 177 States

The term “Section 177 States” refers 
to states which voluntarily adopt the 
more stringent California emissions 
standards. At this time, Massachusetts, 
Maine, Maryland. New York, mid other 
Northeastern and Mid-Atlantic states 
have either passed legislation to adopt 
the California emissions standards 
during die mid-1990s, or are 
considering enacting such legislation.

However, there are ongoing legal 
challenges to adoption of the California 
emissions standards. NHTSA has not 
received any data showing any impact 
on MYs 1996-97 light truck fuel 
economy capabilities as a result of states 
other than California adopting the 
California emissions standards.
7. Fuels or Fuel Additives Such as 
Reformulated Gasoline and MMT

EPA has not proposed any changes in 
the current certification test fuel, so 
NHTSA does not expect any fuel 
economy impact for MYs 1996-97 light 
trucks. ^

NHTSA has not made any 
adjustments to the manufacturers’ CAFE 
projections to account for any impacts 
of changing emissions standards during 
MYs 1996-97. The agency notes that 
Ford appears to be the only 
manufacturer that explicitly included a 
potential fuel economy loss (an average 
of 0.3 mpg) in its MYs 1996—97 CAFE 
projection. Since Ford is not the “least 
capable” manufacturer and NHTSA is 
not basing the selection of the MYs
1996-97 light truck CAFE standard 
primarily on Ford’s capability, it is 
unnecessary to resolve whether Ford’s 
Capability should be adjusted upward 
because of Ford’s inclusion of this 
estimated fuel economy loss in its 
projection.
C. Test Weight fo r  Light Trucks Over
6.000 Pounds GVWR

The CAAA require that, beginning 
with MY 1996, many light trucks over
6.000 pounds GVWR be tested, for 
emissions purposes, at the average of 
curb weight and GVWR. This 
requirement applies to one-half the 
“over 6,000 pound” fleet in MY 1996 
and all of this fleet in MY 1997. 
Previously, test weights were 
determined based on “loaded vehicle 
weight,” (LVW) which is defined as 
curb weight plus 300 pounds. Loaded 
vehicle weight has been the sole basis 
used to calculate “equivalent test 
weight,” which is the weight used for 
dynamometer testing. EPA has defined 
the average erf vehicle curb weight and 
GVWR to be “ad justed loaded vehicle 
weight” (ALVW) (see 56 FR 25739), 
which will be used as the basis for 
determining equivalent test weight for 
emission testing of the “over 6,000 
pound” test fleet described above. 
ALVW is higher than the LVW, and i f  
light trucks are tested at ALVW, there 
will be a loss in the estimated fuel 
economy.

The CAAA do not require fuel 
economy testing to be performed at 
ALVW. However, because exhaust 
emissions testing must be done at

ALVW for light trucks over 6,000 
pounds GVWR, use of a different test 
weight system for fuel economy could 
require manufacturers and EPA (when 
conducting confirmatory tests) to test 
each of these trucks twice: once at its 
“equivalent test weight” based on LVW 
for fuel economy purposes and once 
based on ALVW for exhaust emissions 
purposes. Another approach would be 
for EPA to mandate that trucks over
6,000 pounds GVWR be fuel economy 
tested at ALVW and for NHTSA to 
consider any resulting deleterious fuel 
economy effect in establishing CAFE 
standards for the affected model years.
A third approach would be to have a 
manufacturer-specific test procedure 
adjustment to account for the proportion 
of its fleet affected by this requirement.

Domestic auto manufacturers have 
pointed out that testing at the higher 
weights would have a negative fuel 
economy impact. Using MY 1992 data, 
GM claimed a potential impact in MY 
1997 of at least 0.5 mpg. Ford estimated 
a possible loss in MY 1997 of 0.2-0.3 
mpg. Chrysler did not give a specific 
number but agreed that fuel economy 
would be lowered. Import 
manufacturers are unlikely to have any 
significant penalty from this test 
procedure change because they produce 
few» if any, light trucks with a GVWR 
exceeding 6,000 pounds.

In a letter dated February 18,1992, 
EPA stated that NHTSA should set 
CAFE standards with the heavier test 
weight in mind and stated that dual 
testing would entail increased expenses. 
EPA also noted that EPCA requires 
integrated fuel economy and emissions 
testing, although this requirement is 
limited by the language “to the extent 
practicable.”

After the EPA letter was sent, MVMA 
(now AAMA) indicated to EPA that 
requiring the heavier test weight would 
also increase testing expenses, by 
forcing separate fuel economy tests for 
light trucks above and below 6,000 
pounds GVWR. In addition, MVMA 
raised concerns that changing the basis 
for determining fuel economy on wily a 
portion of the light truck fleet (La., those 
above 6,000 pounds GVWR) would 
cause consumer confusion M id affect the 
competitiveness of manufacturers with a 
higher proportion o f  the sales of the 
heavier light trades.

In die NPRM, NHTSA requested 
comments on the appropriate means of 
handling this issue in the context of 
setting the MY 1995-97 light track fuel 
economy standards. The agency stated 
that if EPA mandates fuel economy 
testing at ALVW, NHTSA would 
account for the impacts of this testing in



Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Rules and Regulations 1 6319

establishing light truck fuel economy 
standards.

In January 7,1993 letters to AAMA 
and AIAM, EPA stated,

Manufacturers should be aware of the 
NHTSA proposed rule on light truck average 
fuel economy standards * * * Included in 
the proposal is a request for comments on the 
consequences of performing fuel economy 
testing for heavy light-duty trucks under two 
different equivalent test weight approaches. 
The EPA will consider all relevant comments 
made during the NHTSA proposal comment 
period when developing an EPA guidance 
document or rulemaking on this subject.

* • * The EPA plans to defer to NHTSA’s 
policy decisions on issues such as the 
competitiveness effects of the alternatives. 
Once NHTSA determines the desirable CAFE 
solution and puts it into place, the EPA will 
follow with conforming amendments to 
either its regulations or policy as required.

In commenting on the NPRM, GM, 
Ford, Chrysler, AAMA and Rover Group 
all supported the continuation of fuel 
economy testing at LVW. AAMA’s 
comment was typical, "Retention of the 
LVW criteria will avoid needless test 
and CAFE data base complexities, avoid 
added customer confusion when 
comparing fuel economy labels and 
avoid creation of unrealistic competitive 
fuel economy rating differences.”

After considering the comments on 
the new emissions test procedure 
requirements, NHTSA has concluded 
that the simplest and most equitable 
procedure for both manufacturers and 
the Federal government is to continue 
fuel economy certification using LVW 
values for all classes of vehicles.
NHTSA has informed EPA of its 
decision and, in a March 4,1993 letter 
to NHTSA, EiPA agreed to abide by 
NHTSA’s decision and stated that it 
would undertake “the regulatory and 
guidance revisions needed to allow dual 
testing.”

D. Phase-Out o f Chlorofluorocarbons
Under terms of the international 

Montreal Protocol, the United States 
and other industrialized nations have 
agreed to halt production of 
chlorofluorocarbons (CFCs)by the year 
2000. In February 1992, President Bush 
announced that the United States would 
phase out production by the end of
1995.

Both Ford and General Motors 
identified weight penalties for 
eliminating the use of CFCs in their 
vehicles’ air conditioning systems of 
seven pounds or less for each MY 1995- 
97. NHTSA estimated that these weight 
additions could result in an average fuel 
economy penalty of 0.02 mpg. These 
weight effects are included in the 
manufacturers’ fuel economy 
projections.

V. Domestic/lmport Fleet Distinction
In the NPRM, NHTSA proposed to 

eliminate the requirement that captive 
imports and other light trucks be 
required to meet light truck CAFE 
standard^ separately. This requirement 
has been in effect since MY 1980 (see 42 
FR 63184, Federal Register, December 
15,1977). At the time the agency 
introduced these separate categories, it 
believed that the division would . 
prevent light truck CAFE standards from 
acting as an incentive for the domestic 
manufacturers to increase the numbers 
of captive import vehicles in their fleets.

Over the past decade, however, the 
captive import sector of the fleet has 
become insignificant. Whereas in 1980, 
captive imports accounted for 14.7 
percent of the overall light truck market, 
in 1992 they made up less than 0.5 
percent of that market. GM and Ford no 
longer have any captive import light 
trucks. Chrysler’s captive import fleet 
consisted, for MY 1993, of only about
6,000 vehicles (compact pickups 
produced in Japan by Mitsubishi). Given 
the changes in market conditions, 
NHTSA tentatively concluded in the 
NPRM that there is no need or reason 
to continue to maintain the separate 
categories. While the Act specifies a 
similar two-fleet rule for passenger 
automobiles, it does not require the 
agency to provide similar treatment to 
light trucks.

In their comments to the NPRM, the 
domestic manufacturers and the AAMA 
supported elimination of the captive 
import category. The agency did not 
receive any other comments that 
addressed the issue.

For the reasons discussed above and 
in the NPRM, and in light of the 
comments, beginning in MY 1996, the 
agency will no longer require light 
trucks to meet the CAFE standard 
separately, based on whether they are 
captive imports. A new Table IV is 
being added to the regulatory text, 
which indicates a single CAFE standard 
for all light trucks without category 
distinctions.

Since CAFE credits cannot ordinarily 
be applied across classes of light trucks, 
the agency proposed a method of 
accommodating the 3-year carryforward 
and carryback of credits for light trucks 
after the elimination of the two-fleet 
requirement. Only Chrysler commented 
on the proposal, stating that it agreed 
with the agency. No other comments 
addressed the issue.

The manner in which NHTSA will 
allow CAFE credits to be carried 
forward or backward once the captive 
import and other fleets are combined is 
the same as that used by the agency

during the transition from 2WD and 
4WD standards for MYs 1980-81 to 
optional combined standards for MY 
1982 and later (45 FR 83233, December 
18,1990), as well as the subsequent 
termination of any 2WD/4WD option in 
favor of a single combined standard for 
all configurations in MY 1992 (55 FR 
12487, April 4,1990). For MY’s 1993- 
95, a manufacturer’s captive import and 
other light truck credits can be applied 
to offset shortfalls in the combined fleet 
incurred up to three model years later 
(i.e., MYs 1996-98). If, on the other 
hand, a manufacturer wished to use 
credits earned in the three years after 
elimination of the two-fleet requirement 
to offset a shortfall incurred between 
MY 1993 and MY 1995, the 
manufacturer would have to separate its 
MYs 1996—98 CAFE credits into 
"captive import” and "other” 
components based on each fraction of 
the fleet’s share of total production.

NHTSA notes that it aoes not foresee 
any manufacturer making use of 
carryforward or carryback credits for 
captive imports, however. As mentioned 
above, in the relevant years, only 
Chrysler has had even a minimal 
number of captive imports, and it has 
not needed to use any credits during 
that time. Nor does the agency expect 
any manufacturer to establish a captive 
import fleet in the MY 1996-98 
timeframe.
VI. The Need of the Nation To Conserve 
Energy

The United States imported 15 
percent of its oil needs in 1955. The 
import share reached 36.8 percent in 
1975, the year EPCA was passed, and 
peaked at 46.4 percent in 1977, at a cost 
of $91 billion (stated in 1992 dollars). 
Although the share declined to below 30 
percent in the mid-1980’s, lately the 
United States has again become 
increasingly dependent on imported oil. 
Over 40 percent of the country’s 
petroleum needs have been imported in 
every year since 1988. In 1992, imports 
totaled 43.6 percent. Sharply lower oil 
prices in the past decade, however, cut 
the value of oil imports to $50.5 billion 
in 1992.

Similarly, the percentage of imported 
oil purchased from OPEC sources, 
which peaked at 70 percent in 1977, and 
declined to a low of 36 percent in 1985, 
has been steadily rising since then, and 
has been over 50 percent every year 
since 1969. * J

The average cost of cfude oil imports 
jumped from $4.08 per barrel in 1973 to 
$12.52 in 1974 as a result of the oil 
embargo against selected countries, 
including the United States, by Arab 
members of OPEC Additional increases
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in the cost of oil occurred in 1979—80, 
due to unrest in Iran (which eliminated 
a substantial portion of that country’s 
oil output), and in 1980-81, when the 
outbreak of the Iran-Iraq war reduced 
supply from the area. In 1981, the 
United States adopted a policy of 
reliance on market forces and 
decontrolled the price of oil. Since 
1981, prices have fallen as conservation 
efforts continue. In 1990-91, petroleum 
prices were affected by the conflict in 
the Persian Gulf. In the beginning of 
1992, the continued worldwide 
economic recession and high levels of 
crude oil production by OPEC member 
countries together held down oil prices. 
The average refiner acquisition cost of 
imported crude oil in 1992 was $17.75 
per barrel, which was 4.2 percent below 
the average 1991 level (in 1992 dollars).

The current energy situation and 
emerging trends point to the continued 
importance of oil conservation. The 
United States now imports a higher 
percentage of its oil needs than it did 
during 1975, the year EPCA was passed, 
and the percentage of its oil supplied by 
OPEC is similar to that of 1975. Oil 
continues to account for over 40 percent 
of all energy used in the United States, 
and 97 percent of the energy consumed 
in the transportation sector. Despite 
legislation such as the Clean Air Act 
Amendments of 1990 and California’s 
strict “clean fuel” and emissions 
standards, gasoline will likely remain 
the predominant fuel in the 
transportation sector. Domestic oil 
production has declined steadily since 
reaching a peak of 10.6 million barrels 
per day in 1985 and dropping to 9.0 
million barrels per day in 1992. 
Domestic production is expected to 
continue declining by roughly 200,000 
barrels per day each year through the 
year 2000. While the United States is 
currently the world’s second largest oil 
producer, it contains only about three 
percent of the world’s known oil 
reserves. Persian Gulf countries contain 
63 percent of known world reserves, 
and former communist countries 
contain 9 percent.

Long-term projections of petroleum 
prices, supply, and demand are now 
influenced by a wide range of 
uncertainties associated with sweeping 
economic and political changes in the 
former U.S.S.R. and in Eastern Europe, 
environmental issues, and the role of 
Middle East countries in determining 
the world’s future oil supplies and 
prices, and future energy demands in 
populous developing countries. The 
Department of Energy projects that oil 
prices will be between $14 and $30 
(1992 dollars) per barrel in the year 
2000, and will rise to between $19 and

$39 per barrel by 2010. DOE projects a 
continuing decline in domestic oil 
production to between 3.54 and 6.73 
million barrels per day in 2010, with 
imports rising to between 52 percent 
and 72 percent of total use.

The level of petroleum imports is only 
one aspect of the total energy 
conservation picture. Under EPCA and 
NEPA, for example, national security, 
energy independence, resource 
conservation, and environmental 
protection must all be considered.

In March 1987, the Department of 
Energy submitted a report to the 
President entitled “Energy Security.” 
NHTSA believes that the following 
quotation from that report continues to 
represent a useful summary of the 
national security and energy 
independence aspects of the current 
energy situation:

Although dependence on insecure oil 
supplies is * * * projected to grow, energy 
security depends in part on the ability of 
importing nations to respond to oil supply 
disruptions; and this is improving. The 
decontrol of oil prices in the United States, 
as well as similar moves in other countries, 
has made economies more adaptable to 
changing situations. Furthermore, the large 
strategic oil reserves that have been 
established in the United States (and to a 
lesser extent, in other major oil-importing 
nations) will make it possible to respond far 
more effectively to any future disruptions 
than has been the case in the past.

The current world energy situation and the 
outlook for the future include both 
opportunities and risks. The oil price drop of 
1986 showed how consumers can be helped 
by a more competitive oil market. If adequate 
supplies of oil and other energy resources 
continue to be available at reasonable prices, 
this will provide a boost to a world economy. 
At the same time, the projected increase in 
reliance on relatively few oil suppliers 
implies certain risks for the United States 
and the free world. These risks can be 
summarized as follows: If a small group of 
leading oil producers can dominate the 
world’s energy markets, this could result in 
artificially high prices (or just sharp upward 
and downward price swings), which would 
necessitate difficult economic adjustments 
and cause hardships to all consumers.

Revolutions, regional wars, or aggression 
from outside powers could disrupt a large 
volume of oil supplies from the Persian Gulf, 
inflicting severe damage on the economies of 
the United States and allied nations. Oil 
price increases precipitated by the 1978-79 
Iranian revolution contributed to the largest 
recession since the 1930’s. Similar or larger 
events in the future could have far-reaching 
economic, geopolitical, or even military 
implications.

Based on the above, NHTSA 
concludes that there is a continuing 
need for the nation to conserve energy.

The increase in market share of light 
trucks points to the need for enhanced

fuel economy for this class of vehicle. 
Light trucks are less fuel efficient and 
are driven more miles over their lifetime 
than passenger automobiles. Currently, 
more than half of the energy in the 
transportation sector is used by light- 
duty vehicles (automobiles and light 
trucks). Light trucks have steadily 
increased their share of petroleum use 
in the transportation sector. In 1973, 
light trucks accounted for 
approximately 12 percent of 
transportation petroleum use, a figure 
which increased to roughly 20 percent 
by 1991.

Light trucks meeting the MYs 1996- 
97 standard will be more fuel-efficient 
than the average vehicle in the current 
light truck fleet in service, thus making 
a positive contribution to petroleum 
conservation.

VII. Determining the Maximum 
Feasible Average Fuel Economy Level

As discussed above, section 502(b) 
requires that light truck fuel economy 
standards be set at the maximum 
feasible average fuel economy level. In 
making this determination, the agency 
must consider the four factors of section 
502(e): technological feasibility, 
economic practicability, the effect of 
other Federal motor vehicle standards 
on fuel economy, and the need of the 
nation to conserve energy.

A. Interpretation o f  “F easib le”

Based on definitions and judicial 
interpretations of similar language in 
other statutes, the agency has in the past 
interpreted “feasible” to refer to 
whether something is capable of being 
done. The agency has thus concluded in 
the past that a standard set at the 
maximum feasible average fuel economy 
level must: (1) Be capable of being done 
and (2) be at the highest level that is 
capable of being done, taking account of 
what manufacturers are able to do in 
light of technological feasibility, 
economic practicability, how other 
Federal motor vehicle standards affect 
average fuel economy, and the need of 
the nation to conserve energy.

B. Industry-wide Considerations

The statute does not expressly state 
whether the concept of feasibility is to 
be determined on a manufacturer-by
manufacturer basis or on an industry
wide basis, Legislative history may be 
used as an indication of congressional 
intent in resolving ambiguities in 
statutory language. The agency believes 
that the below-quoted language provides 
guidance on the meaning of “maximum 
feasible average fuel economy level.”
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TheConference Report to the 1975 
Act (iS* Rep.. Nov 94-516, 94th Cong1.,; 1st 
Sess. 154-55 (tlSTS))! states::

Such determination- [bfrrraximum feasible 
average* fiiet economy’ tevelf should take 
in d us try-wide considera ti o n s into account. 
For example, a; determination: of maximum 
feasible average fuel economy should not-be 
keyed to,the. single manufacturer which 
might have the most difficulty achieving a 
given level’of average, fuel'economy. Rather,, 
the Secretarymustweigh the benefits.to the 
nation of a higher average fuel economy 
standard against'the difficultiesofindividual 
manufacturers.. Such difficulties, however, 
should be given appropriate w e ig h t ire SB ttrag . 
the standard'in light of the small number of 
domestidmanufacturers that currently exist 
and the possible implications for. the national 
economy and* for reduced'competition 
association [sicfwith a severe strain cm any 
manufacturer *  *' **.

It is.deai from tile Conference»Report 
that Congress did not, intend* that 
standards simply be set at the level of 
the least capable manufacturer.. Rather,, 
NHTSA must take industrywide 
consi derati ons infix account in . 
determining the maximum feasible 
average fuel economy level’..

NHTSA has traditionally set light 
truck standards at a Ieverthatcan.be 
achieved by manufacturers whose 
vehicles constitute a substantial share of 
the market. The agency did set the MY 
1982 light truck fuel economy standard’s 
at a- level1 which itr recognized might be 
above the maximum feasible fuel 
economy capability o f Chrysler, based 
on the concDusioni that the energy 
benefits. associated with the. higher 
standard would outweigh die harm to 
Chrysler. 4S> FR 20921,. 20826» March 21, 
19801 However, as the- agency noted: in 
deciding not te. set the MYs 1983-85 
light truck standards above Ford*» level: 
of capability, Chrysler had only’ 10-15 
percent of the light truck domestic sales, 
while Ford had about 35 percent. 45 FR 
81593, 81599; December 11,1980,
C. Petroleum  Consumption!

The energy savings that could result 
from the MYs, 1996—97 standard can, be, 
illustrated by cxmsidterihg the potential 
effects of a standard set at different 
levels. Since Ford and Chrysler project 
CAFE levels» far both MY 1906, and 1907 
above 20.7 mpg, » s tandard™* atiTft-T 
mpg would not likely have any effect on 
those com plies;. Smira*.» GM currently 
pro j@di& a CAFE level of 20- 5  mpg for 
bath model years, ®sfemdairdsBtati2S.T 
mpg, the level NHTSA, has. detenninecfc 
to be GM’s; capability* would encourage 
it to achieve a higher CAFE, level.. If a
20.7 mpg standard resulted in GM 
achieving a CAFE* fevel 0.2 mpg above 
its current projection, there would be a  
savings of 102 million gallons of

gasoline overfhe lifetime ofGM’sffeet 
for each modfei year. (This assumes GM 
would sell the same* number ©flight 
trucks id* MY 1998 and MY 1997 as* it 
did in* MY 7999*4

The potential savings associated with 
a MY 1996-97 standard! above. 20*7 mpg 
are hig)ily uncertain.. Assume, for 
example,, that a  standard could be set at 
21.2mpg„Q.5 mpg above. GM’s 
capability for both model years and 0.4 
mpg above Chrysler.’s.capability for MY 
1996 and 0 2  mpg above its capability 
for MY 1997.. Since. Ford projects CAFE 
levels o f  21.1 mpg, and 21.6. mpg fox MY 
1996-97* such, standards would likely 
have little ox no impact on tired 
company. GM and Chrysler could likely 
meet the levels of the standards only by 
restricting;the safes of their large light 
trucks. If this occurred, consumers, 
might tend to keep their older,, less-fuel 
efficient light trucks in service longer. 
Also», consumers» might purchase still 
larger trucks that axe not subject to 
CAFE, standards. Therefore», the agency 
believes that any additional; energy 
savings associated with- alternative 
higher, fuel economy standards; above
20.7 mpg (fhe level the agency has 
determined; totbfirGM’s capability); 
would be; uncertain; and speculative.
D. The MY& X99&-9T Standard'.

Based! on it» analysis» described- above 
and on manufacturers' projections, the 
agency concludes that the major 
domestic- manufacturers can achieve the 
light truck fuel economy Bevels fisted in* 
the following table:

Manufacturer

i Approximate* 
i m arket sh are  

(p e rce n t  
. b ased  on MY 

1 9 9 3 1

» C A FE  
i (m ps)

MY
‘ 1 9 9 6 ’

- MY 
1 9 9 7

GM .............. i 3< r ! 2 0 .7 f 2 0 : 7
Ford __________ St ( 21.2 ' ’ 2H.6
Chryslarr...___ 2 3 l 20.8 ! ana

As indicated above, most light truck 
manufacturers, other than GM, Ford and 
Chryslier only compete* in the small 
vehicles postion of the light truck market 
and are therefore expected to. achieve; 
CAFE Havels; weld above those 
companies. Qtaly three light truck 
manufacturers, Range Rover, FAS: and 
UMC, are expected' to have fuel 
economy levels lower than tite major 
domestic manufacturers. Since these 
companies have an extremely small 
market share, NHTSA concludes, that 
setting a standard based on their 
capabilities would be inconsistent with 
a determination of maximum feasibility 
that takes industry-wide considerations 
into account, as required by statute.

As indicated* above, NHTSA has 
concluded that GM is the least capable 
manufacturer with a substantial' share of 
sales for MYs- 1996—97. NHTSA also 
concludes that 20.7 mpg is the 
maximum feasible standard tor both 
MYs 1990 and T997. For the reasons* 
discussed below, this level balances the 
potential petroleum savings* associated 
with a  higher standard against the 
difficulties of manufacturers facing a 
potentially higher standard.

The agency believes that a  20.7 mpg 
light track CAFE' standard tor MYs 
1996-97 will make-a positive 
contribution to* petroleum conservation 
by encouraging GM, which has a large 
market share, to* achieve a higher GAFF 
level than it currently projects while 
remaining, within its fuel economy 
capability : The agency notes that a 20:7 
mpg standard to* 0.2" mpg higher than 
GM’s current MYs 1996^-97 CAFE 
projection.

A 20i 7 mpg standard will not unduly 
restrict consumer choice or have- 
ad verse economic impacts- on* the large 
domestic manufacturers. The-current 
product plans; o f Fend and Cfrrysfer 
indicate that they expect to achieve MYs 
1996:-97CAFE’tevels that are-above 20.7 
mpg. Therefore*, they will not have to 
make any changes nr their product plans 
to achieve the level of the standard.

While* GM s current productplan 
shows expected1 MYs l!996-97GAFEs of 
2 0 5  mpg in each model year, NHTS-AY 
analysis; indicates that company ean 
achieve a CAFE of 20.7 mpg m&oth 
years. As discussed above, this 
conclusion* is based on the following 
assumptions:- f l f  The* 4WI> share o f the 
market will not signifieantfy increase 
between how* and MYs 1996-97,, (21 GM 
wffi* melee successful efforts to maintain 
market share of certain vehicles,. (5J GM 
can* make minor changes in the 
performance levels of its vehicles to* 
bring them more in fine with- its 
competitors, and f&f GM’can make small; 
improvements by increasing the 
penetration o f some engine and 
transmission technofogy improvements 
that are not projected forfait 
implementation. AH o f these actions are 
very minor and, the- agpncy believes;, 
within GM's capability.

NHTSA believes that a higher 
standard than 20.7 mpg for MYs 1998— 
97 could result Ml serious economic; 
difficulties for GM. WfriBeGMean 
achieve 20.7 mpg CAFE without 
significant product restrictions,, such 
restrictions could be required to achieve 
a CAFE higher than 20‘.7-mpg. Given 
leadtime constraints', NHTSA believes 
that the first potential feel-efficiency- 
actions thatGM or any other 
manufacturer would consider in
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response to a higher standard would 
consist of marketing actions. For the 
reasons discussed in other notices, 
however, the agency does not believe 
that marketing actions can be relied 
upon to significantly improve a 
manufacturer’s CAFE. See, e.g., MY 
1993—94 light truck CAFE final rule (56 
FR 13775, April 4,1991). If such 
marketing actions were unsuccessful in 
whole or in part, GM would likely have 
to engage in significant product 
restrictions to achieve the level of a 
higher CAFE standard. Such product 
restrictions could result in adverse 
economic consequences for GM, its 
employees and the economy as a whole 
and limit consumer choice, especially 
with regard to the load-carrying needs of 
light truck purchasers.

As indicated above, while NHTSA has 
concluded that GM is the least capable 
manufacturer with a substantial share of 
sales, the agency believes that GM’s 
capability is not significantly below that 
of Chrysler. GM and Chrysler, 
combined, sell over 50 percent of all 
new light trucks each model year. 
Therefore, even if the agency were to set 
a standard above GM’s capability, the 
standard could not be much above 20.7 
mpg and still remain within the 
capability of the majority of the 
industry.

NHTSA believes that the 20.7 mpg 
standard balances the potentially 
serious adverse economic consequences 
for GM that could result from a higher 
standard with the potential for 
increased petroleum savings. The 
agency concludes, in view of the 
statutory requirement to consider 
specified factors, that the relatively 
small and uncertain energy savings 
associated with setting a standard above 
GM’s capability would not justify the 
potential harm to that company and the 
economy as a whole.

Consumer Alert and CEI requested 
that NHTSA consider the safety effects 
of its decision. Those commenters stated 
that the agency should not in any way 
avoid analyzing the potential safety 
consequences of a decision to increase 
the CAFE standards for light trucks. 
Consumer Alert and CEI cited the record 
of NHTSA’s rulemaking concerning the 
MY 1990 passenger car CAFE standard, 
although they recognized that the safety 
consequences of a decision to raise the 
CAFE standard for light trucks may 
differ somewhat.

In the context of passenger car CAFE 
standards, NHTSA has recognized that 
CAFE standards could adversely affect 
safety to the extent that they result in 
significant reductions in car size and/or 
weight. This issue was discussed at 
length in the agency’s notice

terminating rulemaking on the MY 1990 
passenger car CAFE standard (see 58 FR 
6939, February 3,1993).

An analysis of the extent to which 
significantly higher light truck CAFE 
standards could affect safety is more 
complex than for passenger car 
standards, since purchasers would have 
many more options for substitution (e.g., 
different kinds of light trucks, trucks 
with a high enough GVWR that they are 
not subject to CAFE standards, etc.) The 
agency notes that since light trucks are 
generally significantly larger and 
heavier than passenger cars, any safety 
effects of a particular weight reduction 
would likelybe smaller than for cars.

While NHTSA recognizes that 
significantly higher light truck CAFE 
standards could adversely affect safety, 
to the extent that they resulted in 
significant reductions in light truck size 
and/or weight, the available evidence 
indicates that MYs 1996-97 standard of
20.7 mpg will not have any impact on 
safety. NHTSA notes that, in setting the 
light truck CAFE standards for recent 
model years, the agency did not include 
in its analyses of manufacturer 
capabilities any product plan actions 
that would significantly affect the 
weight, size or cost of the vehicles the 
manufacturers planned to offer. The 
agency also notes that the average 
equivalent test weight of light trucks has 
increased from 3,805 pounds in MY 
1984 to 4,169 pounds in MY 1992. 
Therefore, NHTSA believes that CAFE 
standards during this period have not 
had any measurable effect on light truck 
weight or size.

The agency also notes that the levels 
of the light truck CAFE standards have 
not varied significantly for more than a 
decade. The light truck CAFE standards 
for MY 1987-89 and MY 1994 were set 
at 20.5 mpg, and, as far back as MY 
1984, the standard was 20.0 mpg.

NHTSA therefore believes that the 
size and weight of current and planned 
light trucks are not significantly 
different from what would have 
occurred in the absence of CAFE 
standards. As discussed above, Ford and 
Chrysler will exceed the level of the
20.7 mpg standard for MYs 1996-97 
without making any changes in their 
product plans. While GM will need to 
make some changes in its product plan 
to achieve a CAFE of 20.7 mpg, the 
agency does not believe that it is 
necessary, or likely, for that company to 
take actions that would have any 
adverse effect on safety, in order to 
achieve that CAFE level.

As indicated above, in determining 
that GM can achieve MYs 1996-97 
CAFE levels of 20.7 mpg, NHTSA 
adjusted GM’s projected CAFE level of

20.5 mpg based on several factors. First, 
the agency adjusted it upward to reflect 
more realistic mix assumptions with 
respect to 4WD market share and 
maintaining market share of certain 
more fuel-efficient vehicles. Since this 
adjustment simply reflects the agency’s 
judgment of what GM is likely to be able 
to sell, based on historical experience, 
the adjustment does not induce or 
compel any actions with safety 
implications.

NHTSA also concluded that GM can 
improve its projected MYs 1996—97 
CAFE by a slight reduction in vehicle 
performance. This would involve 
changes in such things as axle ratios. 
The agency believes that a slight 
reduction in performance would not 
have any adverse safety consequences.

Finally, the agency concluded that 
GM could improve its MYs 1996-97 
CAFE by increasing the penetration of 
some engine and transmission 
technology improvements that are not 
projected for full implementation. This 
action would not result in reduced 
vehicle weight.

Since the 20.7 mpg light truck CAFE 
standard for MYs 1996-97 will not lead 
to significant reductions in light truck 
size or weight, or shifts toward less safe 
vehicles, the agency concludes that it is 
not likely to have any impact on safety.
VIII. Rulemaking Analyses and Notices

A. Econom ic Im pacts
The agency has considered the 

economic implications of the standard 
for MYs 1996-97 and determined that it 
is significant within the meaning of 
Executive Order 12866, and significant 
within the meaning of the Department’s 
regulatory procedures. This rulemaking 
was reviewed under Executive Order 
12866. The agency’s detailed analysis of 
the economic effects is set forth in a 
Regulatory Evaluation, copies of which 
are available from the Docket Section. 
The contents of that analysis are 
generally described above.
B. N ational Environm ental Policy Act

The agency has analyzed the 
environmental impacts of the MY 1996- 
97 light truck average fuel economy 
standard in accordance with the 
National Environmental Policy Act, 42 
U.S.C. 4321 et seq. Copies of the 
Environmental Assessment are available 
from the Docket Section. Thé agency has 
concluded that no significant 
environmental impact will result from 
this rulemaking action.
C. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility 
Act, the agency has considered the
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impact this, rulemaking will have on 
girtflH entities. I certify that this action 
wilT not have a  significant economic 
impact on a  substantial number o f small 
entities. Therefore, aregulatory 
flexibility analysis is out required for 
this action. No light truck manufacturer 
subject to the standard will be classified 
as a “small business” under the 
Regulatory FfeoribiErty A ct 6r tire case of 
other small businesses,, small 
organizations,  and small gp-veramenlaf 
units which purchase lighttrucks», the; 
standard will mot affect the availability 
of the foMs^gmcdh^idttinacksoirbtæKe’ 
a significant effect on the overall! cost of 
purchasing1 and operating fight? tracks,
D. Executive O sées 12612 (Federalism )

This: action lias, been analyzed fnt 
accordance with the principles and 
criteria contained in Executive Order 
12612, andk has.been determined that 
the MYs 1996-97 standard will net have 
sufficient Federalism implications to 
warrant the preparation of a Federalism 
Assessment.
E. Civil Justice Reform

Tbi*s final rale wifi! mot have any 
retroactive effect. Under section 509(a) 
of the Motor Vehicle ̂ formation and 
Cost Savings Act (¡the Cost Savings Act; 
15 U,&G 2009(a)')-, whenever a Federal 
motor vehicle fuel economy standard is 
in effect, a state may not adopt op 
enforce any few or regulation relating to 
fuel economy standards or average* foe# 
economy standard« applicable to 
vehicles covered by die* Federal 
standard. Under section-

Cost Savings. Act (15 U.S.C. 2009(b)), a 
state may not require fuel economy 
labels on vehicles covered by section 
506 of the Cost Savings Act (15 U.S.C. 
2006) which are not identical to, the 
Federal standard. Section 509 does not 
apply to vehicles procured for the 
State’s  use. Section 504 ©ftheCost 
Savings Act (T5 U.S.C. 2004)? sets forth 
a procedure for judicial review of final 
rules esteHisfeing, amending or revoking 
Federal average fuel economy standards. 
That section does not require* 
submission o f  a  petition for 
reconsideration or other adminfstrative 
proceedings before parties may fife* suit 
in court.
F. D epartm ent o f Energy R eview

In. accordance with section SOZfjl’of 
the Act. NHTSA submitted a pre- 
pubfication copy of this rate to the 
Department of Energy for review. The 
Department made no unaccomodhted 
comments.
List of Subjects in 49CFR Part 533

Energy conservation, Motor vehicles. 

PART 533—^AMENDED)

In consideration o f the* foregoing, 49 
CFR part 533 is amended as follows:

1. The authority citation for part 533 
continues to read as follows;

Authority: 15VkS£. 2002;, delegation of 
authority at 49 CFR 1-5Ds

2. Section 533. Ufa) is amended by 
adding Thbfe IV immediately folfowmg 
Table iff to read as foflo ws:

§533.5 Requirements.
* * *■- * *

Table IV

Model year Standard-

1996........................................ 20.7
1997......................................... | 20-7

*  . ' '■ A t  - ' "M  ' . * r

Issued: March 3 Î , 1994.
Christopher A. H art.
Deputy Admàmtnatnn.,
(FR Dbc 94-8033» Filed 3*-3tï-9A; 4Ô0 pml
BILLING CODE 491&-69-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part ,533 
Pocket No. 94-20; Notice 1]

RIN 2127-AF16

Light Truck Average Fuel Economy 
Standards, Model Years 1998-2006

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation (DOT). 
ACTION: Advance Notice of Proposed 
Rulemaking (ANPRM).

SUMMARY: In a final rule published 
elsewhere in today’s edition of the 
Federal Register, NHTSA is establishing 
light truck average fuel economy 
standards for model years 1996 and 
1997. The purpose of this advance 
notice is to announce that the agency is 
beginning to develop a proposal for light 
truck average fuel economy standards 
for model years after 1997, and to 
request comménts to assist the agency in 
developing the proposal. NHTSA plans 
to propose standards for some or all of 
model years 1998 to 2006. The agency 
is seeking information that will help it 
assess the extent to which 
manufacturers can improve light truck 
fuel economy during the period in 
question, the benefits and costs to 
consumers of improved fuel economy, 
the benefits to the nation of reducing 
fuel consumption, and the number of . 
model years that should be covered by 
the proposal.
DATES: Comments must be received on 
or before August 4,1994.
ADDRESSES: Comments must refer to the 
docket and notice numbers set forth 
above and be submitted (preferably in 
10 copies) to Docket Section, National 
Highway Traffic Safety Administration, 
room 5109, 400 Seventh Street SW., . 
Washington, DC 20590. The Docket is 
open 9:30 a.m. to 4 p.m., Monday 
through Friday. Submissions containing 
information for which confidential 
treatmènt is requested should be 
submitted (in three copies) to Chief 
Counsel, National Highway Traffic 
Safety Administration, room 5219, 400 
Seventh Street, SW., Washington, DC 
20590, and seven additional copies from 
which the purportedly confidential 
information has been deleted should be 
sent to the Docket section.
FOR FURTHER INFORMATION CONTACT; Mr. 
Orron Kee, Chief, Motor Vehicle 
Requirements Division, Office of Market 
Incentives, National Highway Traffic 
Safety Administration, 400 Seventh

Street SW., Washington, DC 20590,
(202) 366-0846.
SUPPLEMENTARY INFORMATION:

I. In troduction

In December 1975, Congress enacted 
the Energy Policy and Conservation Act 
(EPCA) because of a national concern 
with the depletable nature and 
uncertain availability of most of the 
energy upon Which die Nation relies for 
its economic and social well being, and 
the need to implement a national 
program for conserving energy. Among 
other things, EPCA added Title V, 
“Improving Automotive Efficiency," to 
the Motor Vehicle Information and Cost 
Savings Act (Cost Savings Act). Title V 
provides for the establishment of 
corporate average fuel economy (CAFE) 
standards for passenger cars and light 
trucks.

While Title V provides that the CAFE 
standard for passenger cars is 27.5 mpg 
for each model year after model year 
(MY) 1984 unless NHTSA amends it, 
the statute does not specify any 
particular level of light truck CAFE 
standards. Instead, Title V requires the 
agency to set light truck CAFE standards 
for each model year, at least 18 months 
before the beginning of the model year. 
In a final rule published elsewhere in 
today ’s edition of the Fed eral R egister, 
NHTSA is establishing light truck CAFF 
standards for MYs 1996 and 1997 at
20.7 mpg. The final rule follows a notice 
of proposed rulemaking (NPRM) 
published by the agency in the F e d eral  
Register (57 FR 61377) on December 24,
1992. That NPRM did not address 
standards for model years after 1997.

With the rulemaking for the MYs 
1996-1997 light truck CAFE standards 
completed, NHTSA is turning its 
attention to developing a proposal for 
light truck average fuel economy 
standards for model years after MY 
1997. While the agency has in the last 
decade set light truck CAFE standards 
for only one or two model years at a 
time, it believes that it may be 
appropriate now to set standards for a 
much longer period, i.e,, for some or all 
of the period including MYs 1998 to 
2006.

Since the early 1980’s, NHTSA has 
established light truck CAFE standards 
as little as 18 months and not more than 
30 months before the beginning of the 
model year. The effect of this practice 
has been to limit the CAFE increases 
that could be required because there 
was insufficient leadtime for the 
manufacturers to Change their product 
plans and improve their light truck fuel 
economy by means of significant 
technological improvements. In this

period, the light truck CAFE standard 
changed very little. For MY 1984, it was 
20 mpg; for MY 1994, it is 20.5 mpg.

NHTSA explained the impact of such 
limited leadtime as follows in its 
December 1992 NPRM to establish the 
MYs 1995—97 light truck CAFE 
standards:

NHTSA recognizes that the leadtime 
necessary to implement significant 
improvements in engines, transmissions, 
aerodynamics and rolling resistance is 
typically at least three years. Also, * * * 
once a new design is established and tested 
as feasible for production, the leadtime 
necessary to design tools and test 
components is typically 30 to 36 months. 
Some potential major changes may take even 
longer. Leadtimes for new vehicles are 
usually at least three years. Further, light 
trucks have a long model life, i.e., 8 -1 0  years 
or more. If a manufacturer must make a major 
model change ahead of its normal schedule, 
this change may have a significant, 
unprogrammed impact

Given the leadtime constraints, the agency 
does not believe that manufacturers can 
achieve significant improvements in their 
projected CAFE levels for these model years 
by additional technological actions.

57 FR 61379, December 14,1992. The 
agency notes that manufacturers 
commenting on the December 1992 
NPRM argued that the leadtimes 
discussed above are more typical for 
passenger cars and that light truck 
leadtimes are even longer.

If the upcoming light truck CAFE 
rulemaking is to be effective in 
encouraging manufacturers to improve 
their light truck fuel economy by means 
of significant technological 
improvements, it must address model 
years for which the manufacturers 
would have substantial leadtime. Thus, 
the rulemaking must address model 
years well beyond MY 1997, the last 
model year for which a standard has 
been established.

There are several reasons why it 
appears necessary now for the agency to 
change the way it has been setting light 
truck CAFE standards and to establish 
them high enough and far enough in 
advance to require significànt fuel 
economy improvements.

First, the need of the Nation to 
conserve energy is increasing. The 
import share of oil is growing, as is the 
percentage from Arab OPEC sources.
The United States imported 15 percent 
of its oil needs in 1955. The import 
share reached 36.8 percent in 1975, the 
year EPCA was passed, and peaked at
46.4 percent in 1977, at a cost of $91 
billion (stated in 1992 dollars).
Although the share declined to below 30 
percent in the mid-1980’s, lately the 
United States has again become 
increasingly dependent on imported oil.
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In 1992, imports totaled 43.6 percent. 
The Department of Energy projects that 
imports will rise to between 52 percent 
and 72 percent of total use in 2010.

Thus, the United States now imports 
a higher percentage of its oil needs than 
it did during 1975, the year EPCA was 
passed. Despite the establishment of the 
Strategic Petroleum Reserve in the late 
1970s, concern still exists over the 
stability of the oil import supply. The 
trend during the 1980s toward 
increasing diversity in sources of Oil 
imports appears to be reversing. In 1975, 
OPEC accounted for 61 percent of U.S. 
oil imports; by 1984, OPEC’s share had 
dropped to 43 percent. However, in 
1992 OPEC accounted for 59 percent of 
U.S. oil imports. Moreover, the 
percentage of total U.S. oil consumption 
supplied by Arab OPEC sources was 
11.6 percent in 1992, higher than the 8.5 
percent level for 1975. Oil continues to 
account for over 40 percent of all energy 
used in the United States, and 97 
percent of the energy consumed in the 
transportation sector. Despite legislation 
such as the Clean Air Act Amendments 
of 1990 and California’s strict “clean 
fuel” and emissions standards, fuels 
derived from petroleum will likely 
remain the predominant fuels in the 
transportation sector.

Domestic oil production has declined 
steadily since reaching a peak of 10.6 
million barrels per day in 1985. By 
1992, it had dropped to 9.0 million 
barrels per day. Domestic production is 
expected to continue declining by 
roughly 200,000 barrels per day each 
year through the year 2000. While the 
United States is currently the world’s 
second largest oil producer, it contains 
only about three percent of the world’s 
known oil reserves. Persian Gulf 
countries contain 63 percent of known 
world reserves, and former Communist 
countries contain 9 percent. The 
Department of Energy projects a 
continuing decline in domestic oil 
production to between 3.54 and 6.73 
million barrels per day in 2010.

A second reason why NHTSA 
believes there may be a need now to 
change its approach to setting light 
truck CAFE standards is the current lack 
of consumer demand or other market 
pressure for manufacturers to improve 
light truck fuel economy. In the early 
1980’s, during the energy crisis brought 
on by events in Iran, gasoline prices rose 
rapidly. That rise significantly increased 
consumer demand lor more fuel- 
efficient vehicles. Thereafter, however, 
gasoline prices fell sharply end have 
remained at very low levels for a 
decade. Consumers now place much 
greater emphasis on high performance, 
and make little demand for improved

light truck fuel economy. Performance 
levels are now higher than they were 
when EPCA was enacted.

In the absence of Strong consumer 
demand or other market pressure for 
improved light truck fuel economy, 
there is no reason to expect 
manufacturers to make significant 
technological improvements for the 
purpose of improving light truck fuel 
economy, absent higher light truck 
CAFE standards or other government 
measures. Indeed, light truck CAFE has 
not changed appreciably in the last six 
years and is not expected to do so in the 
next several years. The average light 
truck fuel economy of the domestic 
manufacturers was 20.5 mpg in MY 
1987, and 20.4 mpg in MY 1992, five 
model years later. (The import 
manufacturers’ average light truck 
CAFE, representing a relatively small 
market share, declined significantly 
during this time, from slightly more 
than 25 mpg in MY 1987 to less than 23 
mpg in MY 1992.) Moreover, as 
discussed in today’s final rule 
establishing the MY 1996-97 light truck 
CAFE standards, GM currently projects 
a MY 1997 CAFE of 20.5 mpg, Ford 21.6 
mpg, and Chrysler 20.9 mpg.

A third reason why effective light 
truck CAFE standards assume increased 
importance now is the continued 
growth in market share of those 
vehicles. Light truck production 
increased from 1.9 million in MY 1980 
to 4.1 million in MY 1992. Data 
Resources, Inc., projects sales of 6 
million light trucks in MY 1998 and 
close to 7 million by MY 2004. Light 
trucks comprised nearly 33 percent of , 
the total light vehicle production in MY 
1992, almost double their share in MY 
1980. That share is expected to increase 
to 39 percent in MY 1998 and 42 
percent by MY 2004. As light trucks 
increase in market share, so does their 
impact on energy consumption and the 
importance of their potential 
contribution in addressing the Nation’s 
need to conserve energy.

The impact of the growing light truck 
population on energy conservation 
efforts can be more fully appreciated 
when the CAFE of the total light truck 
fleet is compared with that of the total 
passenger car fleet. The light truck 
CAFE is approximately 21 mpg, while 
the passenger car CAFE is 
approximately 28 mpe.

NHTSA also notes that there has been 
increasing concern in recent years about 
the impact of cars, light trucks and other 
personal vehicles on global warming. 
There is an almost direct relationship 
between fuel consumption and emission 
of carbon dioxide, a primary 
“greenhouse” gas. In other words.

reducing fuel consumption also reduces 
carbon dioxide emissions.

As part of the Administration’s 
Climate Change Action Plan, issued in 
October 1993, the White House’s 
National Economic Council, the Office 
on Environmental Policy and the Office 
of Science and Technology Policy will 
co-chair a process to develop measures 
to significantly reduce greenhouse gas 
emissions from personal motor vehicles. 
The efforts of the task force may have 
a bearing on future light truck fuel 
economy standards.

NHTSA also notes that the 
Administration is supporting research 
in improving vehicle fuel efficiency in 
a number of areas, including the 
Partnership for a New Generation of 
Vehicles. However, the purpose of this 
notice is a limited one—requesting 
comments to assist NHTSA in 
developing a proposal for light truck 
CAFE average fuel economy standards 
for model years after 1997, possibly 
through MY 2006. To aid the agency in 
obtaining useful comments, this notice 
discusses a variety of issues which are 
considered by NHTSA in developing a 
CAFE standard proposal, and asks a 
number of questions and makes a 
number of requests for data. For easy 
reference, the questions and requests are 
numbered consecutively throughout the 
document.

In providing a comment on a 
particular matter or in responding to a 
particular question, interested persons 
are requested to provide any relevant 
factual information to support their 
conclusions or opinions, including but 
not limited to test data, statistical and 
cost data, and the source of such 
information.

In addition to the questions in the 
body of this notice, NHTSA is also 
including an appendix to this notice 
which consists of a number of 
additional questions directed primarily 
toward light truck manufacturers. The 
appendix questions address their 
product plans through MY 2006 and the 
assumptions underlying those plans.
The agency recognizes that the 
manufacturers’ product plans may not 
be approved formally for even the 
earlier model years addressed in this 
notice and that some of the questions 
may be difficult to answer. Setting 
standards well in advance instead of 
only one or two years in advance 
necessitates reliance on less definitive 
information. However, that approach is 
necessary in order for the agency to 
attain greater CAFE improvements. The 
agency would appreciate answers that 
are as responsive as possible so that 
appropriate weight can be given to the 
many factors whose magnitude now can
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only be estimated. While the questions 
in the appendix are directed toward 
manufacturers, the agency welcomes 
comments from all interested persons in 
response to those questions.

n .  T h e S tatu te

Section 502(b) of the Cost Savings Act 
requires the Secretary of Transportation 
to issue light truck fuel economy 
standards for each model year. The Act 
provides that the fuel economy 
standards must be set at the maximum 
feasible average fuel economy level. In 
determining maximum feasible average 
fuel economy level, the Secretary is 
required under section 502(e) of the Act 
to consider four factors: Technological 
feasibility; economic practicability; the 
effect of other Federal motor vehicle 
standards on fuel economy: and the 
need of the nation to conserve energy. 
The Secretary is permitted but not 
required to set separate standards for 
different classes of light trucks. 
(Responsibility for the automotive fuel 
economy program was delegated by the 
Secretary of Transportation to the 
Administrator of NHTSA (41 FR 25015, 
June 22,1976.)

Based on definitions and judicial 
interpretations of similar terms in other 
statutes, the agency interprets "feasible'* 
to refer to something that is capable of 
being done. Therefore, a standard set at 
the maximum feasible average fuel 
economy level must: (1) Be capable of 
being done and (2) be at the highest 
level that is capable of being done, 
taking account of what manufacturers 
are able to do in light of technological 
feasibility, economic practicability, how 
other Federal motor vehicle standards 
affect average fuel economy, and the 
need of the nation to conserve energy.

The statute does not expressly state 
whether the concept of feasibility is to 
be determined on a manufacturer-by- 
manufacturer basis or on an industry
wide basis. As discussed in many fuel 
economy notices, it is  clear from the 
legislative history that Congress did not 
intend that standards simply be set at 
the level of the least capable 
manufacturer. Instead, NHTSA must 
take industry-wide considerations into 
account in determining the maximum 
feasible average fuel economy level. 
NHTSA has consistently set fight truck 
standards at a level that can be achieved 
by manufacturers whose vehicles 
constitute a substantial share of the 
market. Because of the relatively high 
volume of production by those 
manufacturers, their capability bears a 
strong and close relationship to that of 
the industry as a whole.

HI. Issues in D eveloping a  P rop osal fo r  
M Y 1 9 9 8 -2 0 0 6

Among the significant issues involved 
in developing a proposal for the MY 
1998-2006 light truck CAFE standards 
is the ability of manufacturers to 
improve their light truck fuel economy 
during that period. In order to help it 
analyze that issue, NHTSA requests 
information or comments on the 
questions which follow.

NHTSA is interested in the 
technology that will be available for 
improving fuel economy. It is 
particularly interested in technological 
advancements. For example, the 
development of two-cycle engines may 
have progressed to the point that their 
introduction to the fight truck fleet 
would be feasible some time in the MY 
i 998-2006 period. Another example is 
the development of aluminum and 
nonmetal composites for automotive 
applications. These high performance 
materials, which have become less 
expensive, are providing new 
opportunities for lightweight, high- 
performance automotive components. 
The Miller cycle engine or other 
variations on the internal combustion 
engine may offer improvements in fuel 
economy.

1. What is the technological feasibility 
and economic practicability of the 
various fuel efficiency enhancing 
technologies, including, but not limited 
to each of the following, which were 
noted in the National Academy of 
Sciences (NAS) study discussed below: 
Multi-valve and variable valve timing 
engines; electronic engine controls; port 
fuel injection; lean bum-fast bum 
combustion; engine friction reduction; 
two-stroke engines; turbocharging; 
improved transmissions, including 
continuously variable transmissions and 
electronic controls; redesigning vehicles 
for weight reduction and aerodynamic 
enhancement; substitution of lighter- 
weight materials; lowering rolling 
resistance; low-friction lubricants; and 
reducing parasitic losses, for improving 
manufacturers* CAFE for MY 1998- 
2006? In answering this question, please 
address, for each of these technologies, 
as well as any other relevant 
technologies not yet available:

(a) The impact on fuel efficiency;
(b) Costs and benefits to the 

consumer;
(b) Manufacturer costs;
(c) Leadtime;
(d) Potential fleet penetration.
2. What is the cost-effectiveness of 

each technology Identified in Question 
1, as well as any other relevant 
technologies, assuming alternative 
plausible gasoline prices forecast for MY

1998-2006, and assuming alternative 
payback periods ranging from 3 years to 
10 years?

3. Taking into account the response to 
Question 1, indicate the ability of each 
manufacturer to improve its light truck 
CAFE for each model year during foe 
MY 1998-2006 timeframe. By what 
model year would maximum 
penetration of all current fuel economy 
enhancing technologies be feasible? 
Why wouldn’t such maximum 
penetration be feasible earlier than that 
model year?

4. What analyses of manufacturer 
light truck fuel economy capabilities for 
MY 1996-2006 are available? What are 
the strengths and weaknesses of each 
such analysis?

NHTSA notes that, in 1991, it joined 
with foe Federal Highway 
Administration in commissioning the 
NAS to estimate foe practically 
achievable levels of fuel economy for 
various classes of passenger cars and 
light trucks. The NAS report, 
Automotive Fuel Economy—How Far 
Should We Go?, was published in April 
1992. NAS did not reach conclusions on 
what foe "practically achievable" levels 
of fuel economy were because it stated 
that it could not determine foe correct 
balance of foe variables that would 
affect such an estimate. The variables 
include the "technically achievable" 
levels of fuel economy (described 
below), foe economic effects in terms of 
jobs, higher vehicle prices, and 
competitiveness, foe effects on vehicle 
safety and petroleum consumption, etc.

The NAS report did venture to offer 
"technically achievable" predictions of 
fuel economy capabilities in MYs 2001 
and 2006. The "technically achievable" 
values were based on certain 
assumptions. The assumptions were 
that only currently existing technologies 
would be used, that fleets would meet 
foe Tier I emissions standards of foe 
Clean Air Act Amendments (CAAA) of 
1990, that vehicle interior volume and 
acceleration performance would be 
equivalent to those of foe MY 1990 fleet, 
and that the technologies used would be 
cost-effective at gasoline prices of $5-10 
or less.

NAS offered two estimates for foe 
light truck fleet for both MYs 2001 and 
2006. One estimate was given with a 
high degree of confidence that foe fight 
truck fleet could achieve such a level.

-The other estimate, for a higher CAFE 
level, was given with a lower degree of 
confidence that the fleet could achieve 
that level due to unidentified 
uncertainties. These values are as 
follows:
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Table 1.—''T echnically Achiev
able” Fuel Economy Levels: New 
Light Truck Fleet (From NAS 
Report)

MY 2001 MY 2006

Higher confidence .... 24 26
Lower co n fid e n c e ...... 25 28

The figures in the table have several 
limitations. They do not represent the 
capability of any particular 
manufacturer. Instead, they are intended 
to represent the light truck fleet as a 
whole. However, the fleet used by NAS 
did not include all light trucks. The fleet 
included small pickups, small vans, 
small utility vehicles, and large pickups, 
but not large vans and large utility 
vehicles. While those last two types of 
vehicles make up a small percentage of 
the light truck market, they have low 
fuel economies.

NHTSA is particularly interested in 
receiving comments concerning the 
NAS report and whether, and how, it 
should be used in rulemaking for the 
MY 1998-2006 light truck CAFE 
standards.

Energy and Environmental Analysis, 
Inc. has prepared a report for the 
Department of Energy that analyzes the 
domestic manufacturers’ light duty 
truck fuel economy potential to 2005. 
NHTSA is including it in the docket for 
this notice, and would welcome 
comments on the relevance of the report 
to this rulemaking.

NHTSA and the Environmental 
Protection Agency (EPA) have mandated 
a number of safety and emissions 
standards for light trucks that become 
effective in the next few years and that 
are likely to contribute to increased 
weight (and, hence, decreased fuel 
economy) and increased cost of these 
vehicles. Among the safety requirements 
are the addition of air bags (which 
phase-in through MY 1999), quasi-static 
side impact protection (by MY 1995), 
roof crush resistance (by MY 1995), and 
interior head impact protection (with an 
effective date to be determined). The 
Clean Air Act Amendments mandated a 
phase-in of more stringent emission 
standards for light trucks. The U.S. has 
agreed under the Montreal Protocol to 
phase-out the chloroflourocarbons used 
in vehicle air conditioners. This will 
result in somewhat heavier and less 
efficient air conditioners. Finally, EPA 
has also issued several final rules 
relating to test procedures which could 
require calibration changes that reduce 
fuel economy and to onboard 
diagnostics which could add weight.

5. To what extent are other Federal 
standards likely to affect manufacturers’

CAFE capabilities in MYs 1998-2006? 
Answers to this question should include 
not only the effects of such standards 
when first implemented, but also the 
prospect for reducing those effects 
subsequently.

6. Assuming that NHTSA establishes 
a single light truck CAFE standard for 
each of MYs 1998—2006, what would be » 
the manufacturers’ responses to CAFE 
standards set at alternative levels, and 
what woüld the energy savings be from 
those levels? For example, what would 
be the effect of setting a CAFE standard 
at x^ y  mpg versus x mpg versus x+y 
mpg for a given model year? NHTSA 
requests that, at a minimum, 
commentera answer the questions in 
this paragraph based on the standard 
levels discussed in the NAS report.

Another issue that the agency must 
consider in setting light tnick CAFE 
standards is the basic structure of the 
standards. As indicated above, Title V 
provides the agency with discretion 
concerning whether to establish a single 
standard for all light trucks or separate 
standards for different classes of light 
trucks. While NHTSA has in the past 
used its authority to set separate 
standards for different classes of light 
trucks, most notably for two-wheel drive 
and four-wheel drive light trucks, it has 
more recently established a single 
standard for all light trucks.

A single standard has the advantage of 
maximizing manufacturer flexibility, 
e.g., enabling a manufacturer to decide 
where in its light truck fleet to make 
fuel efficiency improvements. On the 
other hand, since the agency sets 
standards at a level that can be achieved 
by manufacturers whose vehicles 
constitute a substantial share of the 
market, it is possible that a single large 
manufacturer with a mix toward larger, 
less fuel-efficient vehicles could skew 
the single standard downward for the 
entire industry. It might be possible to 
address this potential problem by 
establishing separate standards for 
different classes of light trucks. The 
agency requests comments on the 
following question:

7. For MYs 1998-2006, should 
NHTSA propose a single standard for all 
light trucks or separate standards for 
different classes of light trucks? Should 
the answer to this question vary 
depending on the extent to which the 
CAFE capabilities of manufacturers 
differ? If the agency should propose 
separate standards for different classes 
of light trucks, how should the different 
classes be defined?

In the final rule issued today 
establishing light truck CAFE standards 
for MYs 1996-1997, NHTSA stated it 
believes that CAFE standards for the last

decade have not had any measurable 
effect on light truck weight or size; and, 
hence, safety. In support of that belief, 
the agency noted that the levels of the 
light truck CAFE standards have not 
varied significantly for more than a‘ 
decade. The light truck CAFE standards 
for MY 1987-89 and MY 1994 were set 
at 20.5 mpg, and, as far back as MY 
1984, the standard was only slightly 
lower at 20.0 mpg. NHTSA also noted 
that, in setting the light truck CAFE 
standards over the last decade, the 
agency has not included in its analyses 
of manufacturer capabilities any 
product plan actions that would 
significantly affect the weight, size or 
cost of the vehicles the manufacturers 
planned to offer. Further, the average 
equivalent test weight of light trucks 
increased from 3,805 pounds in MY 
1984 to 4,200 pounds in MY 1993.

8. NHTSA requests comments on the 
extent to which the increases in light 
truck CAFE feasible during MYs 1998- 
2006 involve means, such as significant 
weight or size reduction, that could 
adversely affect safety. Would 
achievement during that period of NAS’ 
estimated “technically achievable” 
levels necessarily depend on such 
means?

In setting CAFE standards, the agency 
takes into consideration that there are 
often technological risks associated with 
actually achieving the full potential fuel 
economy improvement from a particular 
type of technology.

9. How should the agency take 
technological risks into account in 
setting the light truck CAFE standards? 
What technological risks are associated 
with gaining the full potential fuel 
economy improvements from any of the 
available types of fuel economy 
enhancing technologies? What are the 
prospects for overcoming those risks or 
offsetting their effects on CAFE 
capability?

IV. Rulemaking Analyses and Notices

A. Executive Order 12866 (Regulatory 
Planning and Review) and the 
D epartm ental Regulatory P olicies and 
Procedures

This rulemaking was reviewed under
E .0 .12866. The agency has considered 
the potential economic implications of 
this rulemaking and determined that it 
is significant within the meaning of the 
Department’s regulatory policies and 
regulatory procedures. A preliminary 
regulation evaluation has been prepared 
for this notice and placed in the public 
docket.
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B. Executive Order 12612 (Federalism )
This action has been analyzed in 

accordance with the'principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
it is likely that CAFE standards for MYs 
1998-2006 will not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism Assessment.
C. Civil Justice Reform

This rule, when proposed, would not 
have any retroactive effect. Under 
section 509(a) of the Act (15 U.S.C. 
2009(a)), whenever a Federal motor 
vehicle fuel economy standard is in 
effect, a state may not adopt or enforce 
any law or regulation relating to fuel 
economy standards or average fuel 
economy standards applicable to 
vehicles covered by the Federal 
standard. Under section 509(b) of the 
Cost Savings Act (15 U.S.C. 2009(b)), a 
state may not require fuel economy 
labels on vehicles covered by section 
506 of the Cost Savings Act (15 U.S.C 
2006) which are not identical to those 
required by the Federal requirement. 
Section 509 does not apply to vehicles 
procured for the State’s use. Section 504 
of the Cost Savings Act (15 U.S.C. 2004) 
sets forth a procedure for judicial review 
of final rules establishing, amending or 
revoking Federal average fuel economy 
standards. That section does not require 
submission of a petition for 
reconsideration or other administrative 
proceedings before parties may file suit 
in court.
Comments

NHTSA solicits public comments on 
the questions presented in this ANPRM 
and on other relevant issues. It is 
requested but not required that 10 
copies be submitted.

All comments must not exceed 15 
pages in length. (49 CFR 553.21). 
Necessary attachments may be 
appended to these submissions without 
regard to the 15-page limit. This 
limitation is intended to encourage 
commenters to detail their primary 
arguments in a concise fashion.

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential business 
information, should be submitted to the 
Chief Counsel, NHTSA, at the street 
address given above, and seven copies 
from which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 
accompanied by a cover letter setting 
forth the information specified in the

agency’s confidential business 
information regulation. 49 CFR Part 512.

All comments received before the 
close of business on the comment 
closing date indicated above for the 
advance proposal will be considered. To 
the extent possible, comments filed after 
the closing date will also be considered. 
Comments on the advance proposal will 
be available for inspection in the docket. 
After the closing date, NHTSA will 
continue to file relevant information in 
the docket os this information becomes 
available, and recommends that 
interested persons continue to examine 
the docket for new material.

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose a self- 
addressed, stamped postcard in the 
envelope with their comments. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail.

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda.
L ist o f  Subjects in 4 9  C FR  Part 5 3 3

Energy conservation, Gasoline, 
Imports, Motor vehicles.

Authority: 15 U.S.C. 2002; delegation of 
authority at 49 CFR 1.50.

Dated: March 31,1994.
Barry Felrice,
Associate Administrates for Rulemaking.
APPENDIX
7. Definitions

As used in this appendix—
1. “Automobile,” “fuel economy,” 

“manufacturer,” and “model year,” have the 
meaning given them in Section 501 of the 
Motor Vehicle Information and Cost Savings 
Act, 15 U.S.C. 2001.

2. “Cargo-carrying volume,” “gross vehicle 
weight rating” (GVWR), and “passenger
carrying volume” are used as defined in 49 
CFR 523.2.

3. “Basic engine” has the meaning given in 
40 CFR 600.002-85(ak21). When identifying 
a basic engine, respondent should provide 
the following information:

(i) Engine displacement (in cubic inches).
(ii) Number o f cylinders or rotors.
(iii) Number of valves per cylinder,
(iv) Cylinder configuration (V, in-line, etc.).
(v) Number of carburetor bairels, if 

applicable.
(vi) Other engine characteristics, 

abbreviated as follows:
DD— Direct Injection Diesel 
ID—Indirect Injection Diesel 
R—Rotary

TB— Throttle Body Fuel Injection S.I. (Spark
Ignition)

MP—Multipoint Fuel Injection S.I.
TD—-Turbocharged Diesel 
TS—Turbocharged S.I.
FFS—Feedback Fuel System 
2C—Two—Cycle 
OHG—Overhead camshaft 
DOHC—Dual overhead camshafts

4. “Domestically manufactured” is used as 
defined in Section 503(bX2)(E] of the A ct

5. "Light truck” means an automobile of 
the type described in 49 CFR Part 523.5.

6 . A “model” of light truck is a line, such 
as the Chevrolet C -10 or Astro, Ford F150 or 
E l 50, Jeep Wrangler, etc., which exists 
within a manufacturer’s fleet.

7. “Model Type” is used as defined in 40 
CFR 600.002-85(aM l9).

8. “Percent fuel economy improvements” 
means that percentage which corresponds to 
the amount by which respondent could 
improve the ftiel economy of vehicles in a 
given model or class through the application 
of a specified technology, averaged over all 
vehicles of that model or in that class which 
feasibly could use the technology. Projections 
of percent fuel economy improvement should 
be based on the assumption of maximum 
efforts by respondent to achieve the highest 
possible fuel economy increase through the 
application of the technology. The baseline 
for determination of percent fuel economy 
improvement is the level of technology and 
vehicle performance with respect to 
acceleration and gradeability for respondent’s 
1994 model year light trucks in the 
equivalent class.

9. “Percent production implementation 
rate” means that percentage which 
corresponds to the maximum number of light 
trucks of a specified class which could 
feasibly employ a given type of technology if 
respondent made maximum efforts to apply 
the technology by a specified model year.

10. “Production percentage” means the 
percent of respondent’s light trucks of a 
specified model projected to be 
manufactured in a specified model year.

11. “Project” or “projection” refers to the 
best estimates made by respondent, whether 
or not based on less than certain information.

12. “Redesign” means any change, or 
combination of changes, to a vehicle that 
would change its weight by 50 pounds or 
more or change its frontal area or 
aerodynamic drag coefficient by 2 percent or 
more.

13. “Relating to” means constituting, 
defining, containing, explaining, embodying, 
reflecting, identifying, stating, referring to, 
dealing with, or in any way pertaining to.

14. “Respondent” means each 
manufacturer (including all its divisions) 
providing answers to the questions set forth 
in this appendix, and its officers, employees, 
agents or servants.

15. “Test weight” is used as defined in 40  
CFR 86.082-2 .

16. “Transmission class” is used as defined 
in 40  CFR 600.002-05(22)(a). When 
identifying a transmission class, respondent 
also must indicate whether the transmission 
is equipped with a lockup torque converter 
(LUTC), a split torque converter (STC), and/ 
or a wide gear ratio range (WR) and specify
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the number of forward gears or whether die 
transmissions a continuously variable design 
(CVT).

17. “Truckline” means the name assigned 
by the Environmental Protection Agency to a 
different group o f vehicles within a make or 
car division in accordance with that agency’s 
1994 model year pickup, van (cargo vans and 
passenger vans are considered separate truck 
lines), and special purpose vehicle criteria.

18. “Utility vehicle” means a form erf light 
truck, either twfOrwheel drive (4x2) or four- 
wheel drive (4x4), and is exemplified by a 
Jeep Wrangler or Cherokee, a Chevrolet 
Blazer, Ford Explorer, or «tToyote Land 
Cruiser.

19. The term “van” is used as defined in 
40 CFR 86.082-2.

20. “Variants o f  existing, engines” means 
versions, of an existing basic engine that 
differ from that engine In terms of 
displacement, method of aspiration, 
induction, system or that weigh at least 25 
pounds more or less than that engine.

II. Assumptions
All assumptions Concerning emission 

standards, damageabiltty regulations, safety 
standards, etc., should be listed and 
described in detail by the respondent

III. S pecification s
1. Identify all light truck models currently 

offered for sale in MY 1994 whose 
production you project discontinuing before 
MY 199® and identify the last model year in 
which each will be offered.

2. Identify all basic engines offered by 
respondent in MY 1994 light trucks which 
respondent projects it will cease to offer for 
sale in light trucks before MY 19t9®, and 
identify die last model year in which each 
will be offered.

3. Does the respondent currently project 
offering for sale feu the time period o f MY 
1998-2006 any new or redesigned light 
trucks, including vehicles smaller than those 
now produced? If so, provide the following 
information for each model (e g., Chevrolet 
C—10, Ford F15Q-). Model types which are 
essentially identical except for their 
nameplates (e.g., Dodge Caravaa/PIymouth 
Voyager) may be combined into one item. See 
Table A for a sample format; 4x2 and 4x4 
light trucks ara different models,

a. Body types to be offered for sale (e.g, 
regular cab, super cabk

b. Description of basic engines, including 
optional horsepower and torque ratings, if 
any; displacement; number and configuration 
of cylinders; type of carburetor or fuel 
injection system; fuel type; number of valves 
per cylinder, and whether, it is 2-cycle or 4- 
cycle.

c. Transmission type (manual, automatic, 
number of forward speeds, overdrive, etc., as 
applicable), including gear ratios and final 
drive, alternative ratios offered, driveRne 
configuration, and special features such as 
torque converter lockup clutches, electronic 
controls or CVT design.

d. (i) The range of GVW ratings to be 
offered for each hody type.

fii) The range o f test weights for each body 
type.

e. All wheelbases.

f. Estimated power absorption unit (PAUJ 
setting, in hp.

g. The range of projected EPA composite 
fuel economies for each hody type in the 
initial model year of production.

h. Projected introduction date (model 
year).

i. Projected sales for each model year from 
the projected year of introduction through 
MY 2006, expressed both as an absolute 
number of units sold and as percentage of ah 
light trucks sold by respondent.

j. Projections of:
(jl) Existing models replaced by new 

models.
(ii) Reduced sales o f respondent’s  existing 

models as a result of the sale of each of the 
new models.

(iii) New sales not captured from, any of the 
respondent’s existing models.

4. Does respondent project introducing any 
variants o f existing basic engines or any new 
basic engines, other than those mentioned in 
your response to Question 3» in its light truck 
fleets m MYs 1998-2006?' If so, for each basic 
engine or variant indicate:

a. The projected year of introduction,
b. Type (e.g, spark ignition, direct 

injection diesel, 2-cycle, alternative fuel use),
c. Displacement.
d. Type o f  induction system (e.g., fuel 

injeetkm with turbocharger, naturally 
aspirated, 2 barrel carburetor),

e. Cylinder configuration (e.g., V -8, V -6 , I -  
4),

f  Number of valves per cylinder (e.g., 2, 3, 
4),

g. Horsepower and torque ratings,
h. Models in which engines are to be used, 

giving the introduction model year for each 
model i f  different from “a,” above.

(See Table B for a sample format.)
5. Relative to MY 1994 levels, for MYs 

1998-2006, please provide information, by 
truckline and as an average effect on a 
manufacturer’s  entire light truck fleet, on the 
weight and/or fuel economy impacts of the 
following standards or equipment:

a. Federal Motor Vehicle Safety Standard 
(FMVSS 208) Automatic Restraints,

. b. FMVSS 214 Side. Door Strength,
c . FM VSS 216 Roof Crush Resistance,
d. Voluntary installation of safety 

equipment (i.e., antilock brakes),
e. Environmental Protection Agency 

regulations.
f. California Air Resources Board 

requirements.
g. Other applicable motor vehicle, 

regulations affecting fuel economy.
6 . For each of the model years 1998-2006, 

and for each light truck model projected to 
be manufactured by respondent (if  answers 
differ for the various models), provide the 
requested information, for each of items “6a” 
through “60“  listed below:

(i) Description o f  the. nature o f  the 
technological improvement;

p i) The percent fuel economy 
improvement averaged over the model;

(iii) The basis for your answer to 6(ii), (e.g., 
data from dynamometer tests conducted by 
respondent engineering analysis, computer 
simulation, reports of test by others);

0v ) The percent production 
implementation rate and the reasons limiting 
the implementation rate;

(v) A description o f the 1994 baseline 
technologies and the 1994 implementation 
rate; and

(Vi) The reasons for differing answers you 
provide to items (ii) and (iv) for different 
models in each model year. Include as a part 
of your answer to 6fii) and 6(iv) a tabular 
presentation, a sample portion o f  which is 
shown in Table G.

a. Improved automatic transmissions. 
Projections of percent fuel economy 
improvements should include benefits of 
lock-up or bypassed torque converters, 
electroniccontrol of shift points and torque 
converter lock-up, and other measures which 
should be described.

b  Improved manual transmissions. 
Projections of percent o f  fuel economy 
improvement should include the benefits of 
increasing mechanical efficiency, using 
improved transmission lubricants, and other 
measures (specify).

c. Overdrive transmissions. I f  not covered 
in “a ’* or “b ” above, project the percentage 
of fuel economy improvement attributable to 
overdrive transmissions (integral or auxiliary 
gear boxes), two-speed axles, or other similar 
devices intended to  increase the range of 
available gear ratios. Describe the devices to 
be used and the application by model, 
engine., axle ratio, etc.

a. Use of engine crankcase lubricants of 
lower viscosity or with additives to improve 
friction characteristics or accelerate engine 
break-in, or otherwise improved lubricants to 
lower engine friction, horsepower. When 
describing the 1994 baseline, specify the 
viscosity of and any fuel economy-improving 
additives used in  the factory-fill lubricants.

e. Reduction of engine parasitic losses 
through improvement o f engine-driven 
accessories or accessory drives. Typical 
engine-driven accessories include water 
pump, cooling fan. alternator, power steering 
pump, air conditioning compressor, and 
vacuum pump.

f. Reduction of tire rolling losses, through 
changes in  inflation pressure, use of 
materials or constructions with less 
hysteresis, geometry changes (e.g , increased 
aspect ratio), reduction in sidewall and tread 
deflection, and other methods. When 
describing the 1994 baseline, include a 
description of the tire types used and the 
percent usage rate of each type.

g. Reduction in other driveline losses, 
including losses in the non-powered wheels, 
the differential assembly, wheel bearings, 
universal joints, brake drag losses, use of 
improved lubricants in the differential and 
wheel bearing, and optimising suspension 
geometry (e.g., to minimize tire scrubbing 
loss).

h. Reduction of aerodynamic drag.
i. Turbocharging or supercharging.
j. Improvements in the efficiency o f  4-cycle 

spark ignition engines including (1) 
increased compression ratio; (2) leaner air-to- 
fuel ratio; (3) revised combustion, chamber 
configuration; (4) fuel injection; (5) electronic 
fuel metering; (6) interactive electronic 
control of engine operating parameters (spark 
advance, exhaust gas recirculation, air-to-fuel 
ratio); (8) variable valve timing or valve lift;
(9) multiple valves per cylinder; (10) friction 
reduction by means such as low tension
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iston rings and roller cam followers; (11) 
igher temperature operation; and (12) other 

methods (specify).
k. Naturally aspirated diesel engines, with 

direct or indirect fuel injection.
l. Turbocharged or supercharged diesel 

engines with direct or indirect Kiel injection.
m. Stratified-charge reciprocating or rotary 

engines, with direct or indirect fuel injection.
n. Two cycle spark ignition engines.
o. Other technologies for improving fuel 

economy.
7. For each model of respondent’s light 

truck fleet projected to be manufactured in 
each of MYs 1998-2006, describe the 
methods used to achieve reductions in 
average test weight. For each specified model 
year and model, describe the extent to which 
each of the following methods for reducing 
vehicle weight will be used. Separate listings 
are to be used for 4x2 light trucks and 4x4 
light trucks.

a. Substitution of materials.
b. “Downsizing” of existing vehicle design 

to reduce weight while maintaining interior 
roominess and comfort for passengers, and 
utility, i.e., the same or approximately the 
same, payload and cargo vplume, using the 
same basic body configuration and driveline 
layout as current counterparts.

c. Use of new vehicle body configuration 
concepts which provides reduced weight for 
approximately the same payload and cargo 
volume.

8. For each model year 1998-2006, list all 
projected light truck model types and 
provide the information specified in “a” 
through “k” below for each model type.

The information should be in tabular form, 
with a separate table for each model year.

.  Each grouping is to be subdivided into 
separate listings for models with 4x2 and 4x4 
drive systems. Engines having the same 
displacement but belonging to different 
engine families are to be grouped separately. 
The vehicles are to be sorted first by 
truekline, second by basic engine, and third 
by transmission type. For these groupings, 
the average test weights are to be placed in 
ascending order. List the categories in terms 
“a” through “k” below in the order specified 
from left to right across the top of the table. 
Include in the table for each model year the 
total sales-weighted harmonic average fuel 
economy and average test weight for 
imported and domestic light trucks for each 
truckline and for all of the respondent’s light 
trucks.

a. Truckline, e.g., G -10, F -150 , B-150. 
Model types which are essentially identical 
except for their nameplates (e.g., Chevrolet 
S-10/GMC S -1 5  and Dodge Caravan/

Plymouth Voyager) may be combined into 
one line item.

b. Light truck vehicle type, e.g., compact 
pickup, cargo van, passenger van, utility, 
truck-based station wagon, and chassis cab. 
Other light truck designations, which are 
adequately defined, can be used if these are 
not suitable.

c. Basic engine: Include the engine 
characteristics used in Definition 3.

d. Transmission class (e.g., A3, L4, A40D, 
MS, CVT): Include the characteristics used in 
Definition 16.

e. Average ratio of engine speed to vehicle 
Speed in top gear (N/V), rounded to one 
decimal place.

f. Average test weight.
g. Average PAU setting: Provide the value 

and show whether the value (or estimated 
value) is based, on coastdown testing (T) or 
calculated from the vehicle frontal area (C). 
Round the PAU value to one decimal place.

h. Composite fuel economy (Sales 
weighted, harmonically averaged over the 
specified vehicles, rounded to the nearest 0.1 
mpg).

i. Projected sales for the vehicles described 
in each line item.

9. For each transmission identified in 
response to 8(d) above, provide a listing 
showing whether the transmission is manual 
or automatic, the gear ratios for the 
transmission, and the models which will use 
the transmission.

10. Indicate any MY 1998-2006 light truck 
model types which have higher average test 
weights than comparable MY 1994 model 
types. Describe the reasons for any weight 
increases (e.g., increased option content, less 
use of premium materials) and provide 
supporting justification.

11. For each new or redesigned vehicle 
identified in response to Question 3 and each 
new engine or fuel economy improvement 
identified in your response to Questions 3, 5, 
and 6, provide your best estimate of the 
following, in terms of constant 1993 dollars:

(a) Total capital costs required to 
implement the new/redesigned model or 
improvement according to the 
implementation schedules specified in your 
response. Subdivide the capital costs into 
tooling, facilities, launch, and engineering 
costs. '

(b) The maximum production capacity, 
expressed in units of capacity per year, 
associated with the capital expenditure in (a) 
above. Specify the number of production 
shifts on which your response is based and 
define “maximum capacity” as used in your 
answ er..

(c) The actual capacity that is planned to 
be used each year for each new/redesigned 
model or fuel economy improvement.

(d) The increase in variable costs per 
affected unit, based on the production 
volume specified in (b) above.

(e) The equivalent retail price increase per 
affected vehicle for each new/redesigned 
model or improvement. Provide an example 
describing methodology used to determine 
the equivalent retail price increase.

12. Please provide respondent’s actual and 
projected U.S. light truck sales, 4x2 and 4x4, 
0-8 ,500  lbs. GVWR and 8501-10,000 lbs., 
GVWR for each model year from 1994 
thorough 2006, inclusive. Please subdivide 
the data into the following vehicle categories:
i. Standard Pickup Heavy (e.g., C-20/30, F -  

250/350, D-250/350)
ii. Standard Pickup Light (e.g., C-10, F-150, 

D-150)
iii. Compact Pickup (e.g., S -10 , Ranger)
iv. Standard Cargo Vans Heavy (e.g., G-30, 

E-250/350, B -350)
v. Standard Cargo Vans Light (e.g., G-10/20, 

E - l  50, B - l 50/250)
vi. Standard Passenger Vans Heavy (e.g., G- 

30, E-250/350, B -350)
vii. Standard Passenger Vans Light (e.g., G- 

10/20, E - l  50, B - l 50/250)
viii. Compact Cargo Vans (e.g., Astro, 

Aerostar, Mini Ram Van)
ix. Compact Passenger Vans (e.g., Astro, 

Villager, Voyager)
x. Standard Utilities (e.g., K1500 Blazer, 

Bronco)
,xi. Compact Utilities (e.g., S -1 0  Blazer, 

Explorer, Wrangler) 
xii. Other (e.g., Suburban, Loyale)

See Table D for a sample format.
13. Please provide your estimates of 

projected totgl industry U.S. light (0-10,000 
lbs, GVWR) truck sales for each model year 
from 1994 through 2008, inclusive. Please 
subdivide the data into 4x2 and 4x4 sales and 
into the vehicle categories listed in the 
sample format in Table E.

14. Please provide your company’s 
assumptions for U.S. gasoline and diesel fuel 
prices during 1994 through 2006.

15. Please provide projected production 
capacity available for the North American 
market (at standard production rates) for each 
of your company’s light truckline 
designations during MYs 1994-2006.

16. Please provide your estimate of 
production leadtime for new models, your 
expected model life in years, and the number 
of years over which tooling costs are 
amortized.

T a b l e  A — N e w  M o d e l s

[Model: A -1  Standard Pickups Drivetrain Configuration: 4 x 2 , Front Engine/R ear Drive)

Body type (3a.) Passenger 
volume, ft a

No. of seat
ing positions

Cargo vol
ume, ft3

Wheelbase, 
ia (3e.)

PAU setting, 
hp.(3f.)

Regular cab, short bed....... ................ ..................................... .......... 50 3 48 115 7.5
Regular cab, long bed........ .............................. ........ ......................... 50 3 64 ! 133 l ' 7.8
Extended cab, long bed ........... ................. ............ .................... ........ 75 " 4 64 151 82
Crew cab, long bed.................................................. .......................... 100 6 64 170 9.0
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Engine options (b.> Configi 
No. of cyl.

Fuel sys
tem Hp @  RPM Torque @  

RPM

160 CID hirtv -̂hargedr ..................  ............... ............................. ......... M  ......... MPI........ 140 @4200 
t50@3800 
180 @  4500 
200 @4200

90 @  3400 
125@2800 
130 @3200 
150 @3000

V -6..... . TBt ........
« i n n  4-uatvfì2............................. ................................................ ....................... V -6 ........ MPI........
285 CIP ......................................................................... - ..................................... V-8 ......... MPI........

t Not available with crew cab. 
z Available with automatic transmission only.

1st gear-----------
2nd gear .............
3rd gear........ ....
4th gear......----- -
5th gear........ ....
Reverse gear ..... 
Torque converter 
Axle...... .

Regular cab, short beò 
Réguler cab, long beò . 
Extended cab, long beò 
Crew cab, long bed.....

1998

1999
2000 
2001

Ratios (e.)

Transmission type-

Manual over
drive

Manual
creeper

Automatic 
with elec
tronic con
trols and 

TCLU

4.5Ó 6.50 3.20
3.00 3.60 2.50
1.75 1.80 1.50
1.00 1.00 1.00
0.80
4.70 610 3.00

____  ̂— n .r —ii. a io
Ì54/3-73 3L54/3L73 3.23/354

Body type (3a.)

Mocfet year

Range of 
GVWR 
(3d.(i))

Range of test 
weights 

, (3d.(ü>)

Range of 
composite 

fuel economy 
ratings (3g.)

6,060-7,000 4,250-4,500 16.0-17.5
6,100-7,200 4,250-4,500 16.6-17.2
6,t00-7,400 ' 4,500-5,000 t5u5-17J0
6,300-7,800 4,500-5,000 Î4.5-16.5

Production
(31.)

Share of 
fleet, percent

m
Notes (3h., 3j.)

.... 36,000 5 Mid-year introduction, 
American production.

78,000 10
1Ê&Î 110,000 13 , Extended cab introduced.

120,000 14 Facelift.

New Models

Sales derived Additional
Model year (3k.) New model designation Model replaced or augmented from old 

model
sales antici

pated

1998 .............................. ................. A-Std Pickup.................................. T-Std Pickup................................... 20.000 ! 10.000
1999 __________ _ _ ___ __ ~ ~ d o --------------- — - — ------------ ....do ........................... ...... -....... —• 50000 30,000

T able B.— N ew  E n g in e s

New/Redesigped Engines

Year of introduction by 
modal (4aJtv) Type (4b.)

Displace
ment, L  

(4c.)
induction system (4d.) Configura

tion (4a^
Valves per 

! cylinder (ML)
Horse- 

; power @ 
rpm (4gl

i Tormje, lt> 
> ft @ rpm

(4g4

1996-Std Pickups .... 

1999—Std Vans

2-cycle, diesel.......... . 4.42 Turbocharged, direct 
injection.

W -9 3 250 @ 
4000

190 @ 
3500



1 6 3 3 2 Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Proposed Rules

T a b l e  C .— T e c h n o l o g y  Im p r o v e m e n t s

Technological im provem ent

P ercen t fuel 
econom y  
improve

ment

P ercen t production sh are

1 9 9 8 1 9 9 9 2 0 0 0 2 0 0 1 2 0 0 2 2003

Improved auto trans. (6a .):
LT -1 ...................................................................................................................... ........... 7 .0 0 0 15 2 5 5 5 60
L T - 2 .................................................................................................................................. 6 .5 0 0 0 2 0 2 5 30
L T - 3 ................................. ............... ............................................................................. 5 .0 0 10 3 0 6 0 6 0 60

Improved Manual T ran s. (6b):
LV -1 .......................................... .................................................................................... 1 .0 2 5 5 5 5 5
U -1  .................. .................................................. ............................................................ 0 .7 0 0 0 8 10 10

T a b l e  D.—A c t u a l  An d  P r o j e c t e d  U.S. S a l e s

A m algam ated Motors 2W D  light truck sa le s  projections

Model Line (12 .)
Model Y ear

1 9 9 4 1 9 9 5 1 9 9 6 1 9 9 7 1 9 9 8 etc.

0 - 8 ,5 0 0  lbs. GVW R:
Std pickup, heavy ..................................................................... 4 3 ,5 0 0

5 0 9 ,3 4 0
1 2 0 ,0 0 0

6 0 ,0 0 0
2 0 ,0 0 0
2 9 ,3 1 0
5 4 ,1 9 6
3 8 ,9 0 0
3 0 .0 0 0  
5 3 ,8 0 0
4 4 .0 0 0

. . . . . . . . . . . . . . . . . . . .........................
S td  pickup, light .......................... .............................................. . . . . . .— ..... .. ..

C om pact pickup .............................. ..................................................
S td carg o  van, h e a v y .......................................................................
Std ca rg o  van, light ...........................................................................
C om pact carg o  van .............................. „ ..........................................
Std p assen g er van, heavy ............................................................
Std p assen g er van , light ................................................................ ........................~
C om pact p assen g er v a n .................................... ..................... . ........... •••••:......
Std Utility ..................... . . . . . ; ................. ..................................................

...........................C om pact utility......................................................................................
Other (sp e c ify )....... ................................. ............................ ...............
8 ,5 0 1 - 1 0 ,0 0 0  lbs. GVW R:

Std pickup heavy .................. ................................................... 5 ,5 0 0
4 ,0 0 0Std v an s, heavy .................. ..................................................... . . . . . . . . . . . . . . . . . . .

Other (sp e c ify )......................................................................................

T o ta l . .. ; ........................................;................................ „ .......... 1 ,0 1 2 ,5 4 6 ..................... .................. ¿. .......—

T a b l e  E.—T o t a l  U.S. T r u c k  S a l e s

Model type (13 .) 1994»,. 1 9 9 5 1 9 9 6 1 9 9 7 1 9 9 8 etc.

1. 2W D  light trucks: 
a . Pickup:

C o m p a c t .........................................................v............................
Mid-size .................................................................................... .
Standard ................................. ....................................................... •*...................... .

. .. . . . . . . . . . . . . . . . . .

...................... .........................
b. C argo van s:

C o m p a c t ...................... .................................................................
. .. .. .. .. .. .. .. .. .. .S ta n d a rd ....... ............. i..................................................................

c . P a sse n g e r van s:
C o m p a c t.............. „ ............. ...................................................... . .........................
S ta n d a rd .............. .............................................. ............................ ••— ••••....... .... ..........................

d. Utilities:
C o m p a c t ........... .................. ......................................................... ----- . .. .. .. .. .. .. .
Standard ....... .......................... ......................................... .
P a s s , c a r  b ased  ....... ................. ................... ...................... . . . . . . . .. .. .. .. .. .. .

e . Truck b ased  station w agons ............................................ ....................
f Other (specify) .................. ............................

2 . 4W D light trucks [sam e breakout a s  ?W D ] ...... .. . .. . . . .. .. .. .. .. .. .. .. . . . . . . . . . . . . . . . . . . . .
3 . Total light trucks (2WD + 4 W D ]....... .......... . . . . .. .. .. .. .. .. .. . .........................

[FR Doc. 94-8132 Filed 3 -3 1 -9 4 , 4:00 pm] 
BILLING CODE 4910-69-P
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DEPARTMENT OF LABOR

Occupational Safety and Health 
Administration

29 CFR Part 1910
[Docket No. S-06Q]
RiN 1218-AA71

Personal Protective Equipment for 
General Industry

AGENCY: Occupational Safety and Health 
Administration; Labor.
ACTION: Final Rule.

SUMMARY: The Occupational Safety and 
Health Administration (OSHA) is 
revising portions of the general industry 
safety standards addressing personal 
protective equipment (PPE). The 
standards being revised include those 
containing general requirements for all 
PPE (§1910.132) and standards that set 
design, selection, and use requirements 
for specific types of PPE (eye, face, 
head, foot and hand).

The Agency is updating the standards 
for PPE to be more consistent with the 
current consensus regarding good 
industry practices, as reflected by the 
latest editions of the pertinent American 
National Standards Institute (ANSI) 
standards. The revision will provide 
guidance for the selection and use of 
PPE as well as clearer requirements that 
are performance-oriented, where 
appropriate.

New paragraphs fd), -(e), and (f) 
(containing requirements covering 
equipment selection, defective and 
damaged equipment, and training, 
respectively) have been added to 
§1910.132. Also, a new section 
(§1910.138) has been added to this 
Subpart to address hazards to the hands.

Non-mandatory appendices A and B 
have also been addedto this Subpart to 
provide additional guidance to 
employers and employees with regard to 
PPE for eye, face, heacL f̂oot, and hand 
hazards.
DATES: This standard will become 
effective on July 5,1994. The 
incorporation by reference of certain 
publications listed in the standards is 
approved by the Director of the Federal 
Register as of April 6,1994.
ADDRESS: In compliance with 28 U.S.C 
2112(a), the Agency designates for 
receipt of petitions for review of the 
standard the Associate Solicitor for 
Occupational Safety and Health, Office 
of the Solicitor, Room S-4004,.U.S. 
Department of Labor, 200 Constitution 
Ave. N.W., Washington, D.C. 20210.
FOR FURTHER INFORMATION CONTACT: Mr. 
James F, Foster, U.S. Department of

Labor, Occupational Safety and Health 
Administration, Room N-3647, 200 
Constitution Ave., N.W., Washington,
D.C. 20210. Telephone: (202) 219-8151. 
SUPPLEMENTARY INFORMATION:

In this preamble, OSHA identifies 
sources of information submitted to the 
record by an exhibit number fEx. 3). 
When applicable, comment numbers 
follow the exhibit in which they are 
contained (Ex. 3 :1). If more than one 
comment within an exhibit is cited, the 
comment numbers are separated by 
commas (Ex. 3: 1, 2, 3). The page 
number is also cited if other than psge 
1 (Ex. 3: 2, pg. 8). The transcript of die 
hearing is cited by the page number 
followed by identification of the hearing 
date (Tr. 80: 4/3). Exhibit and transcript 
citations are separated by semicolons 
(Ex. 3: Ex. 7; Tr. 80: 4/3).
I. Background

The existing OSHA standards for 
personal protective equipment (PPE) are 
contained in Subpart I of OSHA’s 
general industry standards. These 
standards were adopted in 1971 from 
established Federal standards and 
national consensus standards.

In developing a proposed revision of 
Subpart I, the Agency performed a 
comprehensive review of the PPE 
standards. This review revealed several 
limitations and concerns with respect to 
these standards. First, OSHA 
determined that many of the existing 
PPE standards were outdated since they 
reflected knowledge and practices 
regarding PPE as they existed in the late 
1960’s and early T970’s. This meant that 
employers were being required to 
explain how compliance with more 
recent editions of the pertinent 
consensus standards provides 
equivalent protection to that provided 
by the older editions in the OSHA 
standards.

Second, the Agency determined that 
there were certain gaps in coverage of 
the PPE standards, and that the 
standards set very restrictive design 
criteria which might limit the use of 
new technology. OSHA was concerned 
that restraints on innovation might also 
.make it more difficult for employers 
either to increase acceptance of PPE, or 
to provide more protective PPE. 
Recognizing this situation, the Agency 
established a process under which 
OSHA has accepted, for example, cm a  
case-by-case basis, the use of eye 
protection which, while not designed to 
meet the specifications in the existing 
standards, had been demonstrated to 
provide equivalent or superior worker 
protection. The Agency determined, 
however, that this process ccrald not 
keep pace with the development of

improved PPE. Consequently, OSHA 
was concerned that, unless die PPE 
standards were revised to be more 
performance-oriented, employers and 
product manufacturers might be 
discouraged from improving their 
equipment and from providing 
improved protection to workers.

Also, OSHA had obtained injury data 
and technical reports which showed 
that injuries were occurring to 
employees who were wearing PPE as 
well as to those employees who were 
not wearing PPE. This indicated that, in 
some cases, significant improvements in 
PPE design and acceptance might be 
needed.

Based on these concerns, OSHA 
developed a proposed revision to its 
PPE standards. The proposed revision 
was published in the Federal Register 
as a notice of proposed rulemaking 
(NPRM) on August 16,1989 (54 FR 
33832). OSHA proposed to revise the 
safety standards for eye and face 
protection (§1910.133); head protection 
(§1910.135); and foot protection 
(§1910.136) by referencing the latest 
editions of the corresponding standards 
published by the American National 
Standards Institute (ANSI). The 
provisions of existing §§1910.134 and 
1910.137 (which cover respiratory 
protection and electrical protective 
devices, respectively) are the subjects of 
separate rulemaking actions and are not 
addressed by this rulemaking.

OSHA also proposed to revise the 
“general requirements’* for PPE 
(§1910.132) by adding provisions that: 
(1) require employers to select 
appropriate PPE based on the hazards 
present and to assure that employees 
who obtain their own PPE follow the 
employers’ selection decisions; (2) 
prohibit the use of defective or damaged 
PPE; and (3) require that employees be 
trained in the proper use of their PPE.

The NPRM set a period, that ended on 
October 16,1990, during which 
interested persons could comment on 
the proposal and request a hearing. 
OSHA received 129 comments in 
response to the proposal (Exhibit 3). The 
Agency also received several requests 
for an informal public hearing to discuss 
and clarify some of the requirements in 
the proposal, and to discuss and 
comment on issues and concerns raised 
as a result of the proposal. Accordingly, 
OSHA published a hearing notice on 
February 1,1990 (55 FR 3412). The 
hearing notice requested testimony and 
supporting information on the following 
issues: (1) Marking of eye and face 
protection; (2) Third party certification;
(3) The use of photochromic lenses; (4) 
Training in the proper use of PPE; and
(5) The need for additional regulation of
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PPE (such as gloves, chemical protective 
clothing, and bump caps). The hearing 
notice (55 FR 3412) also extended the 
comment period until March 20,1990.

Hearings on the proposed standard 
were held in Washington* D.C., on April 
3 and 4,1990,* with Administrative Law 
Judge Sheldon R. Lipson presiding. At 
the conclusion of the hearing, Judge 
Lipson set July 13,1990, as the deadline 
for submission of post hearing 
comments and evidence, and September
11.1990, as the deadline for submission 
of summations and briefs. On November
9.1990, Judge Lipson certified the 
hearing record, including the hearing 
transcript and all written submissions to 
the docket.

The rulemaking record contains 173 
comments, 577 pages of testimony, and 
53 exhibits.
II. Workplace Hazards Involved

OSHA has determined that workers 
involved in a wide range of occupations 
are exposed to a significant risk of death 
or injury from being struck by various 
objects in the workplace. OSHA’s 
incident data indicate that a significant 
portion of all work related injuries and 
fatalities involve workers being struck 
in the eyes, head, face, hand, and or feet 
by foreign objects. For example, it has 
been estimated that as many as 2,500 
eye injuries occur in the workplace 
every working day (Ex. 2: 9).

One study indicated that there were 
333,272 reported occupational eye 
injuries for 1985 (Ex. 2: 8). Another 
study, pertaining to disabling  injuries, 
estimated that there were 320,000 hand 
and finger injuries, 70,000 eye injuries,
70.000 head and face injuries, and
110.000 foot and toe injuries in 1987. 
These injuries constituted 31.7 percent 
of the estimated 1,800,000 total 
disabling work injuries for 1987 (Ex. 2: 
15).

These examples indicate the degree of 
the hazard to which employees are 
exposed. OSHA reviewed many sources 
that described the type and number of 
injuries to employees (e.g. Ex. 2: 5, 6, 7, 
8, 9 ,1 0 ,1 1 ,1 2 ,1 3 ,1 4 ,1 6 ,1 7 ,1 8 ,1 9 ,
20, 21, 22; Ex. 6: 2, 3, 4). While these 
sources differ as to the number and kind 
of injuries, they are consistent in 
pointing out the high incidence and 
severity of these accidents, and provide 
clear evidence of a significant risk to 
workers.

In particular, one data source 
reviewed by OSHA included the Bureau 
of Labor Statistics (BLS) Work Injury 
Reports (WIR) on eye, face, foot, head 
and hand injuries (Ex. 2 :1 1 ,1 2 ,1 3 ,1 4 ; 
Ex. 6: 2). These reports, which 
examined only those cases where a 
worker was injured, identified two

major factors: Personal protective 
equipment was not being worn the vast 
majority of the time; and, when some 
type of protective equipment was worn, 
it did not fully protect the worker. For 
example, one study (Ex. 6: 2) indicated 
that 70% of the workers experiencing 
hand injuries were not wearing gloves. 
Hand injuries to the remaining 30% of 
the workers who were wearing gloves 
were caused by the gloves being either 
inadequate, damaged, or the wrong type 
for the type of hazard present.

Based on the above-documented 
incidence of hand injury, OSHA has 
determined that employers and 
employees need more guidance 
regarding the selection of hand 
protection than is provided through the 
generic provisions of proposed 
§1910.132(d). Therefore, as discussed 
below, the Agency has provided 
performance-oriented provisions by 
adding §1910.138, “Hand protection” to 
the final rule.

The final rule addresses the problems 
identified in the BLS reports by 
allowing new innovative designs 
through the use of performance-oriented 
language, by providing information for 
selecting the proper protection, and by 
improving the protection afforded by 
the equipment.

OSHA believes that the revised 
standards will result in improvement in 
worker acceptance of wearing PPE by 
allowing better and more comfortable 
designs not presently permitted by the 
current standards, and by providing 
information on selecting the proper 
equipment for the job.

The Agency has determined that 
compliance with the final rule will 
result in a significant reduction in the 
risks to workers. As noted in the 
Regulatory Impact Analysis, discussed 
below, it is estimated that full 
compliance with the final rule will 
prevent 712,000 lost-workdays and 4 
fatalities a year.

The Agency has also determined that 
the revised PPE requirements and 
criteria in the final rule provide a cost- 
effective means for reducing risks to 
workers. The Agency has determined 
that these provisions are reasonably 
necessary and appropriate to address 
the need for personal protective 
equipment.
III. Summary and Explanation of the 
Final Rule

This section contains an analysis of 
the rulemaking record pertaining to 
certain issues raised in the NPRM, and 
to the provisions of the standard, both 
as proposed and as promulgated.

One general objection received during 
this rulemaking concerned the use of

the phrase “employers shall ensure” in 
certain provisions of the proposed 
standard (e.g. Ex. 3: 46, 80, 94). The 
commenters expressed the view that, 
under the proposed language, employers 
would be held liable for violations of 
the standards, regardless of employee 
misconduct or other exculpatory, 
considerations. The Agency had 
proposed the language in question to 
emphasize the employer’s obligations 
for compliance with OSHA standards. 
The proposed language would not have 
affected an employer’s ability to raise 
defenses to a citation.

In light of the objections, OSHA is 
revising the proposed language to 
remove the phrase “the employer shall 
ensure” wherever it appears. The 
employer’s obligations for compliance 
with standards issued under the OSH 
Act are unaffected by this change.

Also, concern was expressed 
regarding the extent to which the 
proposed standard would allow 
employees to use PPE that satisfied the 
old ANSI standards which were being 
superseded by current editions through 
the proposal. In particular, some 
commenters (Ex. 3: 68, 69,100) 
suggested that the Agency “grandfather” 
existing stocks of PPE (i.e., allow 
existing stocks of PPE to be depleted) as 
long as the PPE meets the ANSI 
standard in effect at the time of 
manufacture. Those commenters stated 
that, without grandfathering, employers 
would be required to bear the 
unreasonable expense and disruption of 
replacing millions of items of usable 
PPE.

The proposal simply required the 
affected PPE to comply with the then- 
current editions of the pertinent ANSI 
standards, without indicating how PPE 
produced and tested to satisfy the 
existing OSHA standards would be 
treated.

The Agency believes that virtually all 
of the PPE ip question has been 
produced and tested to satisfy the ANSI 
editions referenced in either the 
proposed rule or in the final rule. 
Therefore, OSHA believes that, by and 
large, existing stocks of PPE would 
comply with the final rule. However, 
the Agency recognizes that some PPE 
that pre-dates the referenced ANSI 
standards might be unnecessarily 
excluded from use unless it was 
“grandfathered”.

In particular, certain protective 
footwear that complied with the 1983 
ANSI edition referenced by the proposal 
could be excluded from use because it 
was not produced and tested to satisfy 
the 1991 edition referenced by the final 
rule, unless the employer demonstrated 
that the footwear provided equivalent
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protection. OSHA believes that the 
differences between the 1983 and 1991 
editions are so slight that it would be 
unreasonable to require employers to 
demonstrate equivalency. The Agency 
also believes that PPE satisfying the 
pertinent criteria of the pre-1989 ANSI 
Z87.1 standard for eye and face 
protection or the pie-1986 Z89.1 
standard for head protection will 
adequately protect affected employees. 
Therefore, the Agency agrees that it is 
appropriate to allow continued use of 
PPE that was purchased prior to the 
effective date of the final rule and has 
revised the proposed rule accordingly.

In the final rule, as in the NPRM, 
OSHA has incorporated the pertinent 
ANSI standards by reference. The 
Agency has determined that it is 
unnecessary to adopt the text of the 
three ANSI standards, because their 
criteria are addressed to PPE 
manufacturers, not to employers who 
would be selecting PPE for use by their 
employees. OSHA believes that it is 
sufficient to require that employers 
ensure either that the PPE used by 
employees complies with die 
appropriate ANSI standard or that the 
PPE provides protection equivalent to 
that provided by PPE manufactured to 
the ANSI criteria.
§1910.132 G eneral Requirem ents.

Paragraphs (a), fb), and fc) of this 
section were not proposed for revision. 
Paragraph (a) requires that protective 
equipment be provided, used and 
maintained in sanitary and reliable 
condition, as necessary, to protect 
employees from workplace hazards.

Paragraph fb) requires that, where 
employees provide their own 
equipment, the employer assure the 
adequacy, including the proper 
maintenance and sanitation, of such 
equipment

Paragraph (c) requires that all 
personal protective equipment be of safe 
design and construction for the work to 
be performed.
Paragraph (d): Selection.

OSHA proposed to add a new 
paragraph, (d), to §1910.132 to address 
the selection of PPE. OSHA proposed to 
require employers to select the PPE for 
their employees based on an assessment 
of the hazards in the workplace, and the 
hazards which employees are likely to 
encounter. Because OSHA is aware that 
some employees obtain their own PPE, 
the Agency also proposed that 
employers be required to inform their 
employees of the selection decisions 
and to have their employees follow 
those decisions when obtaining PPE.

OSHA believes that a hazard 
assessment is an important element of a 
PPE program because it produces the 
information needed to select the 
appropriate PPE for the hazards present 
or likely to be present at particular 
workplaces. The Agency believes that 
the employer will be capable of 
determiningand evaluating the hazards 
of a particular workplace. Paragraph |d| 
of the final rule is a performance- 
oriented provision which simply 
requires employers to use their 
awareness of workplace hazards to 
enable them to select the appropriate 
PPE for the work being performed. 
Paragraph (d) clearly indicates that the 
employer is accountable both for the 
quality of the hazard assessment and for 
the adequacy of the PPE selected.

Proposed paragraph (d), which was 
substantively identical to the final rule, 
has been revised for the sake of clarity. 
The Agency has also added a note 
which references Non-mandatory 
Appendix B of §1919.132. That 
Appendix provides an example of 
procedures that satisfy the hazard 
assessment requirement.

Most rulemaking participants 
supported the proposed requirement 
(e.g. Ex. 3: 90» 91,102). However, some 
commenters stated that the proposed 
paragraph did hot clearly indicate if 
employers would be required to 
document the hazard assessment. For 
example, a cammenter from S jC. 
Johnson & Son, toe. (Ex. 3 :1) suggested 
that OSHA clarify documentation 
requirements of the workplace 
assessment. In addition, a commenter 
from Union Carbide (Ex. 3 :68, pp. 1 - 
2) stated:

*  *  *  OSHA should clarify that the 
hazard assessment referred to there need not 
be in writing.

OSHA can best determine whether the 
employer conducted an adequate hazard 
assessment by inspecting the areas where 
PPE is required. It should not he necessary 
for employers to prepare and retain a formal 
written hazard assessment

OSHA believes that some form of 
record is needed to provide OSHA 
compliance officers and affected 
employees with appropriate assurance 
that the required hazard assessment has 
been performed. The Agency agrees 
with the commenter that it is not 
“necessary for employers to prepare and 
retain a formal written hazard 
assessment." Given the performance- 
oriented nature of this rulemaking, 
OSHA has determined that the 
generation and review of extensive 
documentation would be unnecessarily 
burdensome.

The Agency has addressed such 
situations in other rulemakings by

requiring employers to verify their 
compliance with a requirement through 
a written certification. For example, 
OSHA has required certification of 
training in the permit-required confined 
space standard; §1919.146(g)(4); the 
control of hazardous energy (lockout/ 
tagout) standard, §1910.M7(cH7)(iv);in 
the Telecommuni-cations standard, 
§1919.268{c); and (as discussed below) 
in §1910.132(0(4) of this final rule. The 
Agency has found that a written 
certification is a reasonable means by 
which to establish accountability for 
compliance.

Therefore, the Agency has determined 
that employers can adequately verify 
compliance with §1910.132(d) of the 
final rule through a written certification 
which identifies the workplace 
evaluated; the person certifying that die 
evaluation ha? been performed; the 
date(s) of the hazard assessment; and 
which identifies the document as a 
certification of hazard assessment. This 
requirement has been added to the final 
rule as paragraph (d)(2).

The Paperwork Reduction Act (PRA) 
(44 U.S.C. Chapter 35) sets limits on the 
efforts of federal agencies to collect 
“information**. The definition of 
“information'" in the OMB regulations 
implementing toe PRA (5 CFR 1320.7(j)) 
specifies that “Inform ation  does not 
generally include * * * certifications 
* * * provided that they entail no 
burden other than that necessary to 
identify toe respondent, toe date, the 
respondent’s address, and toe nature of 
the instrument.” OSHA has determined 
that the certification required by 
paragraph (d)(2) constitutes a 
“certification" for toe purposes of the 
PRA. Therefore, that certification would 
not be subject to the requirements of the 
Paperwork Reduction Act or of the 
implementing regulations (5 CFR part 
1320).

Another concern raised during this 
rulemaking, related to the selection 
process, was the subject of proper fit of 
PPE. A commenter (Ex. 7:10) has stated 
that, in toe past, males constituted the 
majority of the workforce and PPE was 
sized accordingly. As more and more 
females have entered the workforce, 
they often have had to choose between 
wearing PPE that was sized to fit males, 
and not wearing PPE at alt. This was 
particularly common with foot 
protection. As a result, female workers 
frequently either have used PPE which 
did not adequately protect them, or have 
simply stopped using PPE because of y 
improper fit and subsequent discomfort. 
Based on concern for toe safety of 
female employees, toe commenter 
suggested that OSHA require PPE to fit 
properly.
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OSHA agrees with this comment.
I Since females constitute a larger 
' percentage of the workforce than ever 
before, it is imperative that they (as well 
as male employees) be provided with 
PPE that fits properly. Therefore, OSHA 
is revising §1910.132 (d) to add proper 
fit as a criterion for PPE selection.
Paragraph (e): D efective an d  dam aged  
equipment.

OSHA proposed to add a new 
paragraph, (e), to §1910.132 that stated:

Defective or damaged personal protective 
equipment shall not be used.

This paragraph is based, in part, on 
existing §1910.133 (a)(2)(vii), which 
states that eye protectors should be kept 
clean and in good repair. Under the 

s proposed paragraph, the existing 
| requirement was to be strengthened and 
extended to cover all PPE, not just eye 
protectorŝ

Some commenters (e.g. E x  3 :1 ,4 1 ) 
stated that proposed paragraph (e) 
should only cover visually observable 
defects or damage. For example, a 
commenter from Johnson Wax (Ex 3:1) 
stated:

We urge OSHA to limit the scope of this 
section to “visible’' defects or damage in PPE.

OSHA certainly agrees that visibly 
damaged or defective PPE must not be 
used. However, there are other methods 
(such as performance tests to ensure 
continued integrity) that the employer 
could use to assure that the PPE used by 
employees is repaired or replaced as 
necessary for the protection of each 
affected employee. Also, employees can 
often determine if the protectiveness of 
the PPE has been compromised when 
they are handling the PPE prior to or 
while donning it. Accordingly, OSHA 
believes it would be inappropriate to 
narrow this provision to cover only 
visible defects or damage. Therefore, the 
Agency is promulgating paragraph 
1910.132 (e) as proposed.
Paragraph (f): Training.

Proposed paragraph (f) required 
employers to train employees in the 
proper use of their PPE. This proposed 
provision was based on OSHA’s 
recognition that, as documented by the 
Bureau of Labor Statistics Work Injury 
Reports (Ex. 2 :1 1 ,12 ,13 ,14 ), a 
significant number of the employees 
who sustain work-related injuries have 
not been trained in the proper use of 
PPE. — ^

Some commenters (Ex. 3: 64,117,
119) stated that PPE training, while 
necessary for respirators and other 
complex PPE, is not necessary for 
relatively simple equipment such as 
safety shoes and eye protectors. In

particular, the American Trucking 
Association (ATA) (Ex 3: 64) stated:

Requiring training and record-keeping for 
all PPE would severely burden motor carriers 
in terms of time and the related costs.

As an alternative, the ATA suggested 
that OSHA set non-mandatory 
appendices for the guidance of 
employers.

Other commenters (Ex 3: 84,104,
121) suggested that the employer be 
required to train employees only for use 
of the PPE that is required by the 
employer to provide protection against 
hazards identified for the particular 
workplace. The Texas Chemical Council 
(Ex. 3:121) stated:

Requiring the employer to train employees 
on equipment they provide creates an 
unnecessary and inappropriate burden on the 
employer.

Several commenters (Ex. 3: 75, 83, 90, 
106,126) supported the training 
requirement, as proposed. Du Pont (Ex. 
3: 90, pg. 2) remarked:

Du Pont’s position is that proper employee 
training is fundamental to an effective PPE 
program. We also agree with the flexibility 
this proposed section provides employers.

Some commenters (e.g. E x  3:100,
104) suggested that OSHA revise the 
proposed paragraph (f) to indicate that 
training need only be provided when 
PPE is first provided to employees. For 
example, Union Electric (Ex. 3:100) 
said:

Company suggests adding “at the time it is 
initially issued.” The proposal, as written, 
could imply that employees must be 
periodically retrained in the proper use of 
their equipment. This certainly is 
unnecessary for such items as safety glasses, 
footwear and headgear, which usually are 
worn routinely on the job. Respirators 
already have a periodic training requirement

Also, several commenters (Ex. 3 :46, 
64,102,117) expressed concern that 
proposed §1910.132(f) would require 
employers to operate formal training 
programs. For example, Monsanto (Ex.
3:102, pg. 2) stated that OSHA should 
revise proposed paragraph (f) to indicate 
clearly that the training required need 
not be formal classroom training.

In addition, McDonnell Douglas (Ex.
3:129) inquired:

In regard to training all employees in the 
proper use of all PPE, what would qualify as 
“training”? The term “training” could range 
from awareness type information to 
competency training of the employee.

OSHA should define the term “training” or 
be specific in individual standards.

Some commenters (Ex. 3: 36, 81,119) 
stated that proposed paragraph (f) 
should be revised to require 
“instruction” rather than “training”.

The Motor Vehicle Manufacturers 
Association (MVMA) (Ex. 3: 81, pg. 2) 
said:

Training is too elaborate a term for the 
degree of explanation required with PPE. 
More sophisticated PPE such as respirators or 
hearing protection, which require detailed 
training, is already provided for by certain 
OSHA standards. MVMA recommends that 
subparagraph (f) be retitled “Instruction” and 
the term “training” be changed to 
“instructed”.

Som e public hearing participants  
testified in support o f the proposed  
§1910.132(f) perform ance-oriented  
approach  to  training. F o r exam p le, the  
Chem ical M anufacturers A ssociation  
(CM A) testified (Tr. 159: 4/3):

* * * CMA agrees that training is an 
essential element of an effective personal 

rotective equipment program. We believe, 
owever, that OSHA should continue to 

address training with performance-oriented 
provisions, not with HAZWOPER-type 
training requirements. Not only are 
additional requirements not necessary, they 
would be over-burdensome.

In addition, many commenters (e.g.. 
Ex. 3: 36, 41, 50, 60, 73, 86, 98,116,
128) suggested that OSHA revise 
proposed §1910.132(f) to provide more 
detailed guidance regarding what 
constitutes adequate training. For 
example, CSX Transportation (Ex. 3:
116) remarked:

A description of the performance 
requirements for a PPE training program 
should be included under 1910.132(f), since 
training is the responsibility of the employer.

O ther com m enters (Ex. 3:123 and  
128) em phasized that “ p erson al” 
training is im portant to a successful 
training program . F o r exam p le, the Food  
& A llied Services Trades (Ex. 3:128, pg. 
6) stated:

It is imperative that this training be 
conducted by “live” personnel who will be 
available to answer questions that workers 
may have. Simply showing a twenty minute 
video tape shall not constitute adequate 
training.

Also, cpnimenters (Ex. 3: 36, 73) 
suggested that OSHA require training in 
the “use and care” of PPE. For example, 
the Edison Electric Institute (EEI) (Ex. 3: 
73, pg. 2) said;

To further enhance the protection provided 
by the standard, EEI recommends amending 
proposed 1910.132(f) to require employees to 
be trained not only in the use of their 
equipment, but also in its care.

Further, some commenters (Ex. 3: 41, 
59,128) suggested that OSHA require 
training in the “use and limitations” of 
PPE. The Food & Allied Services Trades 
(Ex. 3:128) stated that training in thé 
limitations of PPE is needed “to prevent 
accidents from occurring due to
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overconfidence in the protective ability 
of certain types of equipment.”

Other commenters (Ex. 3: 6 0 ,107-D) 
suggested that employees be trained 
regarding PPE limitations and 
precautions. The American Optometric 
Association (Ex. 3: 60) remarked:

We do not believe that Section 1910.132(f) 
on training requirements goes far enough to 
ensure that any limitations or precautions 
provided by the manufacturer of the 
protector are transmitted to the user and care 
is taken to see that such limitations are 
strictly observed. In addition, we do not 
believe that appendix B Non-Mandatory 
Compliance Guidelines for Hazard 
Assessment and Personal Protective 
Equipment Selection adequately addresses 
this area. There is no guarantee that the 
training provided employees in the use of eye 
and face protectors will uniformly cover the 
limitations and precautions relating to the 
use of protectors unless specific requirements 
for this training are given. We strongly urge 
that language making this a mandatory part 
of training be included in the regulation.

Some other commenters (Ex. 3: 74, 88) 
suggested that training include 
information provided by PPE 
manufacturers. For example, CF 
Industries, Inc. (CF) (Ex, 3: 74) objected 
to the proposed replacement of existing 
§1910.133(a)(5) (which requires 
employers to pass on to employees any 
information received from 
manufacturers regarding the limitations 
and precautions to be considered when 
using eye and face protection) by 
proposed §1910.132(f). The commenter 
stated: “CF believes that the proposed 
section is too broad. Various pieces of 
personal protective equipment can be 
used for the same purpose, but have 
very different limitations.”

Also, two commenters from the State 
of Connecticut (Ex. 3: 50, 51) stated that 
“the final rule for 1910.132(f) should 
lean towards being more specific” and 
that proposed paragraph (f) should be 
revised to provide that “Employees 
shall be trained in the proper use, 
maintenance, care, warning labels and 
limitations of their personal protective 
equipment.”

Other commenters (Ex. 3: 70, 86, 97) 
stated that proposed §1910.132(f) 
should be revised to incorporate the 
specific training requirements of ^ 
existing §1910.120, the standard for 
H azardous Waste O perations and 
Em ergency R esponse (HAZWOPER). For 
example, the Emergency Response 
Management & Training Corporation 
(Ex. 3: 97) stated:

As it {proposed §1910.132(f)] is currently 
written there are no specifications as to the 
quality or quantity of training an employee 
will receive on the proper use and limitations 
of personal protective equipment. The 
inclusion of specific knowledge requirements

and competency demonstration may assist in 
the goal of improving worker safety in 
hazardous environments. 29 CFR 1910.120 
and NFPA 472-1989 (Standard for 
Professional Competence of Responders to . 
Hazardous Materials Incidents) are two 
examples of this type.

Based on the concerns expressed 
regarding what constitutes adequate 
training, OSHA requested testimony in 
Issue 4 of the hearing notice (54 FR 
3414, February 1,1990) on the need for 
additional training requirements. In 
particular, Issue 4 indicated that OSHA 
was considering the promulgation of 
more specific training requirements, 
including provisions similar to those in 
existing §1910.120, Hazardous Waste 
Operations and Emergency Response 
(HAZWOPER). The Agency also 
solicited input regarding what training 
is needed; how training can be 
evaluated; when retraining is necessary; 
how much time is required for training; 
what recordkeeping is necessary for 
training activities; and what impacts 
(i.e., costs and benefits) the training 
requirements would have.

With respect to Issue 4, several 
pommenters (Ex. 7: 3, 8 ,11 , 20, 29, 38) 
stated that the training requirements 
should be more detailed. For example, 
the General Electric Company (Ex. 7: 3, 
pg. 2) said:

Protective equipment training needs to 
include:

1. Where and how personnel can get the 
equipment,

2. A system for identifying the correct 
equipment for an application * * * 
procedures and operating manuals should 
include specifics on protective equipment 
types, needs and objectives,

3. Equipment should be shown to 
individuals prior to using each for the first 
time * * * let them touch and try the items 
on, the more senses you allow one to use 
during training the better the person will 
recall what he/she learned,

4. Persons should not be considered 
competent in protective equipment items 
until they do a practical test * * * are able 
to properly put on the item, explain what 
protection it provides, etc.

Also, Boeing (Ex. 7: 38) remarked:
Boeing supports the position that 

additional detail be included in 1910.132 
regarding training objectives and methods. 
Training should be based on the complexity 
of the protective equipment requirements.
For certain protective equipment (e.g. safety 
spectacles) training requirements should be 
minimal or nonexistent.

In addition, OSHA received testimony 
in favor of more specific training 
requirements at the public hearing. For 
example, the National Institute for 
Occupational Safety and Health 
(NIOSH) testified (Tr. 23-24: 4/3) that

the key elements of a successful training 
program are:

1) Sensitizing the workers to the need for jj 
such protectors and inviting their 
participation in developing a suitable plan ‘ 
for affecting PPE use.

2) Clearly defining the written goals of the 
PPE program in terms of the target behaviors 
sought (e.g., appropriate footweaï/eyewear/ 
headwear to be worn, in what areas, what 
kinds of care required).

3) Explicit rewards or recognition to be 
given contingent on the workers displaying 
actions that conform to the aforementioned 
positive acts, including knowledge of results 
or other forms of feedback.

4) Each PPE program should have some 
basis for evaluation (numbers of workers 
using/not using specified PPE) so that 
modifications could be made should the 
efforts fall short of the stated goals.

Also, the International Chemical 
Workers Union testified (Tr. 16: 4/4): 
Who is responsible for training 
employees in the proper use and 
limitations of personal protective 
equipment? It is the employer’s 
responsibility to carry out this training 
but it is not being done * * * Every 
worker should be able to determine that 
the glove being provided to them by 
their employer is the right one for the 
chemicals which they handle.

Another hearing participant, the 
National Environmental Training 
Association (NETA), testified (Tr. 272: 
4/4) that “the proposal in 132(f) is not 
performance-oriented, it’s too vague and 
nonspecific.” NETÀ also testified (Tr. 
285: 4/4):

The National Environmental Testing 
Association feels that if OSHA seriously 
considers training to be important in 
protecting worker safety * * * then the 
language at 29 CFR 1910.132(f) will have to 
be more specific. Unless training is based on 
measurable objectives as OSHA has pointed 
out in the U.S. Department of Labor 
publication OSHA 2254 (Training 
Requirements in OSHA Standards and 
Training Guidelines) then it can only be 
effective by coincidence.

Many Issue 4 commenters (e.g. Ex. 7: 
2 ,13 ,15 , 21, 22) stated that OSHA 
should not promulgate more detailed 
training requirements. Those 
commenters expressed the belief that 
performance-oriented proposed 
§1910.132(f) allowed employers in 
general industry the flexibility to 
implement training programs as needed. 
For example, Amoco Corporation (Ex. 7: 
21, pg.2) stated:

We agree that employees should be trained 
in the proper use of their personal protective 
equipment, since the equipment may not 
provide adequate protection if used 
improperly. We feel, however, that training 
programs are best left to each employer to 
develop on an individualized, site-specific
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basis. Manufacturers often provide 
information on their particular products 
upon which an instructional program can be 
based. Employers do need an effective formal 
training session when the use of new or 
significantly different equipment is 
instituted. This requirement helps ensure 
that time is actually dedicated to this 
purpose, and emphasizes the importance of 
proper use to the employee. Training 
guidance would be helpful, especially to 
small businesses, but we feel strongly that 
such guidance should be of a non-mandatory 
nature.

In addition, the Department of the Air 
Force (Ex. 7:25) stated that it “supports 
locally devised training, rather than an 
OSHA legislated program training 
requirement, as both cost efficient and 
effective.”

Also, several Issue 4 commenters (Ex. 
7:19, 31, 35) stated that proposed 
§1910.132(f) should not incorporate the 
HAZWOPER training requirements, 
because 1) general industry PPE was 
used in a broader class of work 
environments than HAZWOPER- 
mandated PPE, and 2) the PPE covered 
by proposed §1919.132(f) (e.g., eye and 
face protection, head protection and foot 
protection) was much less complex than 
that covered by HAZWOPER. For 
example, the American Petroleum 
Institute (API) (Ex. 7: 35) stated:

Suggestions that would treat Subpart 1 in 
a manner similar to paragraph 1910.120 are 
without justification. There is no relationship 
between the training requirements of 
paragraph 1910.120 (which are directly 
responsive to the enabling legislation dealing 
with hazardous waste sites) and the use of 
PPE in the controlled environment of a more 
typical place of employment.

In addition, the N ational Solid W aste  
Management A ssociation (NSW M A) 
stated (Ex. 7:19, pg. 2-3):

While NSWMA supports the concept of a 
structure for training of employees in the use 
of PPE, we find the use of the Part 1910.120 
training requirements for Hazardous Waste 
Operations and Emergency Response as a 
model for general industry to be without any 
justification.

The Section 1910.120 rule was intended to 
provide specific safety criteria to cover a 
specific industry segment. There are other 
industries with equivalent or higher risks 
where the use of this section as a model 
would be appropriate.

NSWMA suggests that OSHA instead 
consider a training requirement more closely 
aligned with the concepts of its Hazard 
Communication Standard, wherein the 
complexity of the program required for 
compliance would be directly related to the 
hazards present Such a program would 
require a survey o f hazards, establishment of 
specifications for PPE to control those 
hazards, training for employees and 
documentation of the training, and 
availability of PPE information to employees

* * In the low-risk example, having

donning and doffing procedures formalized 
provides no useful function. What is critical 
is communicating the need for employees to 
understand the hazards and the need to 
utilize PPE on a consistent basis.

Based on the rulemaking record, 
OSHA agrees with commenters that 
employers need more specific guidance 
regarding how to train employees who 
use PPE. In particular, the Agency has 
determined that employees need 
training which enables them to know, at 
least: 1) when PPE is necessary; 2) what 
PPE is necessary; 3) how to properly 
don, doff, adjust, and wear PPE; 4) the 
limitations of the PPE; and 5) the proper 
care, maintenance, useful life and 
disposal of the PPE.

Accordingly, OSHA has revised 
proposed paragraph (f) so that paragraph
(f)(1) of the final rule reads as follows:

The employer shall provide training, 
including retraining where appropriate, to 
each employee who is required by this 
section to use PPE. Each such employee shall 
be trained to know at least the following:

(i) When PPE is necessary:
(ii) What PPE is necessary;
(iii) How to properly don, doff, adjust, and 

wear PPE;
(iv) The limitations of the PPE; and
(v) The proper care, maintenance, useful 

life, and disposal of the PPE.

The National Environmental Training 
Association (NETA) and other 
rulemaking participants asserted that in 
order to have a successful training 
program, employers should set 
measurable training objectives and have 
their employees dem onstrate that they 
have reached those objectives. For 
example, NETA testified (Tr. 272-286: 
4/4) that in order for training to be 
successful, clear and measurable 
objectives must be set, and employees 
must demonstrate that the training 
objectives have been reached, by 
showing that they understand the 
information provided and that they can 
use the PPE properly.

OSHA agrees with these remarks and 
has stated in one of its own publications 
(OSHA 2254-1988):

* * * in order ft» the training to be as 
successful as possible, clear and measurable 
objectives should be thought out before the 
training begins. For an objective to be 
effective, it should identify as precisely as 
possible what the individuals will do to 
demonstrate that they have learned, or that 
the objective has been reached. They should 
also describe the important conditions under 
which the individual will demonstrate 
competence and define what constitutes 
acceptable performance.

Therefore, paragraph (f)(2) of the final 
rule requires that each  affected  
em ployee dem onstrate an  
understanding of the training specified

in paragraph (f)(1), and the ability to use 
the PPE properly, before being allowed 
to perform work requiring the use of 
PPE.

Paragraph (f)(3) of the final rule 
requires retraining when changes in 
workplace conditions or changes in the 
types of PPE to be used render previous 
training obsolete, and when 
inadequacies in an affected employee's 
knowledge or use of assigned PPE 
indicate that the employee has not 
retained the understanding or skill 
required by paragraph (f)(2). This 

! provision, which did not appear in the 
proposed rule, indicates clearly that 
employers have an ongoing 
responsibility to maintain employee 
proficiency in the use and care of their 
PPE.

OSHA received many comments 
regarding how employers would 
indicate their compliance with the 
proposed training requirement. Some 
commenters (e.g, Ex. 3: 41, 90) noted a 
statement in the NPRM (54 FR at 33841) 
that “the proposal contains no 
recordkeeping requirements.” Those 
commenters agreed with that approach, 
expressing the belief that detailed 
recordkeeping would impose an 
unreasonable burden, and requested 
“clarification” that no recordkeeping for 
training would be required.

Further, Detroit Edison (Ex. 3: 62), 
referring to proposed paragraph (f), 
noted, “Documented proof of training is 
required by other regulation. Is 
documentation required? OSHA should 
present a clearer picture of this 
requirement or delete it.”

in addition, United Technologies (Ex. 
3: 96) inquired, “Will perceived 
improper use of PPE be deemed by 
OSHA evidence of inadequate training 
in the absence of training 
documentation?”

Also, McDonnell Douglas (Ex. 3:129) 
stated, “Even though OSHA has stated 
to OMB that this NPR does not have any 
recordkeeping requirements, what 
would be required to prove the 
“training” has been performed?”

Members of the Midwest Consortium 
for Hazardous Waste Worker Training 
(Ex. 3: 49, 59, 98,123) suggested that 
OSHA require employers to document 
the content of their training programs.
F o r exam ple, M urray State U niversity  
(Ex. 3:123) stated, “Training should be 
m ainly hands-on w ith  appropriate  
docum entation .”

In addition, several commenters (e.g.
3: 46, 75, 88,116) stated that proposed 
paragraph (f) would already require 
employers to document training. Some 
of those commenters (Ex. 3: 46, 88) 
stated simply that, contrary to the 
statement in Section VII of the proposed
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rule, OSHA had proposed to require 
recordkeeping, so the A gency had a 
responsibility to justify the burden and  
to properly estim ate the cost of 
docum entation. O thër com m enters (Ex.
3: 75,116) stated that the 
documentation was needed to verify 
compliance with the training 
requirements, and that OSHA should 
not impose extensive recordkeeping 
requirements. For example, the 
Chemical Manufacturers Association 
(CMA) stated (Èx. 3: 75):

CMA agrees with OSHA’s determination to 
omit recordkeeping from the proposed rule. 
While some form of verification should be 
maintained as an indication that training has 
taken place, specific documentation 
requirements would only add to the 
recordkeeping burden without increased 
safety benefits for employees.

In addition, CSX Transportation (Ex.
3:116) remarked:

In Section 1910.132 a new training 
requirement exists that will require the 
establishment of training records for 
employees using PPE. While the standard 
does not specify any recordkeeping 
requirements, documentation for compliance 
purposes is clearly indicated.

As noted above, OSHA requested 
additional comments on the proposed 
training provision, including 
information on the recordkeeping 
needed to document compliance, in 
Issue 4 of the hearing notice (55 FR 
3414, February 1,1990). In particular, 
Issue 4 indicated that, based on NPRM 
comments (Ex. 3: 70, 86, 97), OSHA was 
considering training requirements 
similar to the HAZWOPER provisions 
promulgated in §1910.120(e). Section 
1910.120(e)(6) requires employers to 
certify successful completion of training 
and to give graduates a written 
certificate, That provision further 
provides that persons who lack such 
certification shall be prohibited from 
engaging in hazardous waste operations.

In response to Issue 4, Jackson 
Products (Ex. 7: 8, pg. 2) stated:

Training of employees in the use of PPE 
should be the central focus of any rules 
OSHA is promulgating, as this issue has the 
highest potential for reducing worker 
injuries. Documentation of the training 
programs could follow the existing 
guidelines OSHA has developed for 
hazardous waste operations and employee 
right to know training, i.e., training log, 
employee signature sheet, etc.

In addition, BP America (Ex. 7: 39) 
stated, “we feel that the only criteria for 
successful completion of a training 
course can be that the trainee has 
mastered the infonnation to the 
instructor’s satisfaction. This can be 
documented in several ways including

written exams and awarding of 
certificates.”

As noted above, some Issue 4 
commenters (Ex. 7 :13 ,19 , 25, 31, 35) 
opposed the adoption of the 
HAZWOPER training provisions in 
proposed paragraph (f). Regarding the 
applicability of the HAZWOPER 
recordkeeping requirements, the 
National Solid Wastes Management 
Association (NSWMA) stated (Ex. 7:19, 
Pg- 3):

Congress mandated additional regulations 
in the narrow field of the occupational safety 
and health of hazardous waste workers 
because hazardous waste operations and 
remediations involve, in OSHA’s words, 
“unique” work environments. 54 Fed. Reg. 
9312. Congress recognized that such 
operations involve potential exposure to a 
number of hazardous health risks unlike 
those encountered by employees in general 
industry activities. Thus, the OSHA standard 
prohibits work upon a hazardous waste site 
by anyone who is not properly OSHA- 
qualified and OSHA-certified. Certification 
may be granted only upon completion of 
initial training and continuing education 
courses within a comprehensive and 
exhaustive number of areas. See 29 CFR § 
1910.120(e)(6). These comprehensive 
standards apply whenever and wherever 
hazardous waste workers handle hazardous 
substances. The occupational safety and 
health requirements in Section 1910.120 
were, accordingly, crafted in response to the 
Congressional insistence that safety and 
health standards m ore stringent than those 
applied to general industry be fashioned.

As noted above, the NSWMA 
suggested that OSHA model the 
requirements of proposed §1910.132(f) 
on the Hazard Communication 
Standard. The NSWMA recognized that 
recordkeeping would be necessary for 
training, stating: “In a low-risk 
situation, where bump hats and eye 
shields may be the only devices needed, 
a simple written program of several 
pages would suffice.” In addition, the 
NSWMA stated:

Companies should not be required under 
this suggested system to gain prior OSHA 
certification of individual programs. Rather, 
companies should be permitted to certify that 
they have developed and implemented 
programs that are consistent with OSHA 
approved standards.

OSHA acknowledges that the 
proposed training provision implicitly 
required some method for verifying 
compliance. The Agency believes that 
the discussion of recordkeeping in Issue 
4 of the hearing notice provided 
adequate notice that OSHA might 
require employers to create some 
method of verifying their training 
activities. Accordingly, based on the 
rulemaking record and for the sake of 
clarity, the Agency is revising proposed

paragraph (f) to state explicitly that 
employers must verify that they have 
provided their employees with the 
requisite training.

Regarding the information needed to 
verify compliance, OSHA agrees with 
the commenters who have stated that it 
would be inappropriate to require 
specific documentation of the training 
provided. Given the performance- 
oriented focus of this rulemaking, the 
Agency has determined that the 
generation and review of extensive 
documentation would be unnecessarily 
burdensome. The Agency also notes that 
the training needs of employees covered 
by paragraph (f) of this section 
(approximately 22 million) are too 
diverse to enable OSHA to specify the 
details required for all of their PPE 
training.

Based on the rulemaking record, 
OSHA has determined that employers 
can adequately, verify compliance with 
§1910.132(f) of the final rule through a 
written certification. The Agency has 
determined that a certification record 
which identifies each employee trained, 
the date(s) of training, and which 
identifies the document as a 
certification of trainiiig in the use of 
PPE, will provide adequate assurance 
that the employer has provided the 
requisite training.

The Agency notes that OSHA has also 
required certification of training in the 
permit—required confined space 
standard, §1910.146(g)(4); the control of 
hazardous energy (lockout/tagout) 
standard, §1910.147(c)(7)(iv); and, in 
the Telecommunications standard, 
§1910.268(c).

OSHA also notes that such a 
document will not preclude a citation if 
the Agency determines that the 
employees have not, in fact, been 
adequately trained. OSHA believes that 
compliance with this requirement, 
while imposing a minimal burden, 
provides an important benefit because it 
enables the employer and OSHA to 
verify the status of training efforts. 
Therefore, OSHA is promulgating new 
§1910.132(f)(4).

The Paperwork Reduction Act (PRA) 
(44 U.S.C. Chapter 35) sets limits on the 
efforts of federal agencies to collect 
“information”. The definition of 
“information” in the OMB regulations 
implementing the PRA (5 CFR 1320.7(j)) 
specifies that “Information does not 
generally include * * * certifications 
* * * provided that they entail no 
burden other than that necessary to 
identify the respondent, the date, the 
respondent’s address, and the nature of 
the instrument.”

OSHA has determ ined that the 
certification  of training required by
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paragraph (f)(4) constitutes a 
“certification” for the purposes of the 
PRA.Therefore, the certification would 
not be subject to the requirements of the 
Paperwork Reduction Act or of the 
implementing regulations (5 CFR Part 
1320).
§1910.133 Eye and fa c e  protection.

Proposed §1910.133(a) contained 
general requirements for eye and face 
protection. Proposed paragraph (a)(1) 
required the employer to ensure that 
employees use appropriate eye or face 
protection when they are exposed to eye 
or face hazards from flying particles, 
molten metal, liquid chemicals, acid 
and caustic liquids, chemical gases or 
vapors, or potentially injurious light 
radiation.

Proposed paragraph (a)(1) also 
required that eye protection used by 
employees provide both front and side 
protection from flying objects. This 
portion of proposed paragraph (a)(1) 
resulted in many comments. Most 
rulemaking participants agreed with 
OSHA that eye protectors should 
provide both front and side protection 
from flying objects (e.g. Ex. 3: 28,49, 59, 
61, 83,128; Tr. 53: 4/3) because studies 
(Ex, 2:11) have indicated that most 
injuries have occurred (in those 
instances when eye protection was 
used) because flying objects went 
around the protection. However, several 
rulemaking participants disagreed with 
this requirement because they believed 
that OSHA was proposing that all eye 
protectors would have to provide side 
protection (e g. Ex. 3: 41, 69). For 
example, a commenter from the Exxon 
Company (Ex. 3: 47, pp.1-2) said:

Exxon is concerned that the proposal could 
be interpreted to require all safety glasses to 
be equipped with side shields. Exxon’s 
position is that many situations exist where 
safety glasses without side shields are 
adequate. For such routine operations, OSHA 
should not ignore the fact that most 
employees will be more reluctant to wear 
safety glasses with side shields than glasses 
without side shields. The mandatory use of 
side shields on all safety glasses could deter r 
die overall use of safety glasses on and off the 
job which would ultimately lead to an 
mcrease in the total number of eye injuries.

We concur with OSHA that employees 
should be equipped with adequate eye 
protection to prevent injuries from flying. 
objects. In those instances where our 
employees may be potentially exposed to 
dying objects, our safety program calls for the 
mandatory use of eye protection that 
provides both front and side protection.

Another commenter, from the 
American Optometric Association, 
remarked (Ex. 3: 60, pg. 2):

While we recognize that mandatory side 
s lelds would afford additional protection in

many instances, they may not be practical in 
all situations. In addition, they may tend to 
reduce compliance with the use of the 
protector in cases where peripheral hazard 
protection is not required. We would 
recommend that side shields be required only 
when the job evaluation indicates that a 
definite peripheral hazard exists.

OSHA intended that proposed * 
paragraph (a)(2) require side protection 
only when flying object hazards were 
present. Therefore, the Agency has 
revised the provision concerning flying 
object hazards to state clearly that front 
and side protection are required when 
there is a hazard from flying objects.

OSHA agrees that there are situations 
when side protection is unnecessary, 
and that employers should be allowed 
to decide, based on a hazard assessment 
which complies with the requirements 
of §1910 132(d) of the final rule, if such 
protection is necessary for their 
employees.

While one rulemaking participant (Ex. 
3:66) believed that side shields should 
be permanently attached, other 
rulemaking participants stated that side 
protectors need not be permanent and 
that OSHA should permit detachable or 
clip-on side protectors. For example, a 
commenter from Liberty Optical (Ex. 3: 
63) said:

Clip-on side shields meet all the Z -87 
performance standards that the permanent 

, side shields meet and can be worn when 
necessary. To be able to wear proper 
protection where appropriate and be realistic 
in its use, will make the employee not look 
to side step it and, therefore, make it more 
effective and safer. If a blanket mandatory 
permanent side shield regulation to cover all 
industrial environments is implemented, it 
will reverse all gains made,in recent years 
and will not accomplish its goal for a safer 
industrial environment.

OSHA agrees that side protection 
need not be permanent and that 
detachable side shields should be 
permitted as ldng as they meet the 
criteria specified in this section of the 
final rule. Permitting detachable side 
shields will provide employers the 
flexibility to use this kind of protection 
when necessary, based on conditions at 
the workplace.

The Agency has revised proposed 
paragraph (a)(1) accordingly, dividing 
the proposed paragraph into two 
provisions, §1910.133(a)(l) and (a)(2). 
Paragraph (a)(1) of the final rule states 
the general requirement to have each 
employee use eye or face PPE when 
exposed to eye or face hazards, while 
paragraph (a)(2) states that eye PPE must 
provide side protection, which may be 
detachable, when flying object hazards 
are present.

Proposed paragraph (a)(2) required 
that eye and face protection properly fit

employees. Although the Agency did 
not receive any comments concerning 
the proper fit of eye and face protection, 
OSHA did receive comments addressing 
the proper fit of PPE, in general, and the 
need for properly fitting PPE for both 
male and female employees. This 
subject was discussed previously under 
§1910.132 of this preamble, and OSHA 
has included a requirement in 
§1910.132 of the final rule that all PPE 
properly fit employees. Therefore, 
proposed paragraph (a)(2) has not been 
included in the final rule, since it would 
be redundant.

OSHA proposed in paragraph (a)(3) 
that protectors with tinted or variable 
tinted lenses not be worn when an 
employee must pass from a brightly 
lighted area, such as outdoors, into a 
dimly lighted area, such as a warehouse. 
The Agency proposed this requirement 
because it believed that the provision 
might reduce the likelihood that 
extreme lighting changes would 
temporarily impair the vision of an 
employee.

This proposed requirement was the 
subject of Issue 3 of the hearing notice 
(55 FR 3412, February 1,1990). The 
proposed paragraph and Issue 3 
generated a substantial amount of 
comment and testimony. While a few 
rulemaking participants agreed with the 
proposed provision (e.g. Ex. 3: 28; Ex. 7: 
2, 38), many opposed the provision and/ 
or approach proposed by OSHA (e.g. Ex. 
3: 55, 61, 68; Ex, 7: 7, 8 ,15 , 23; Tr. 193: 
4/3; Tr. 150-156: 4/4; Tr. 169: 4/4).
Some of the rulemaking participants 
stated that the proposed paragraph was 
too restrictive and vague. These 
rulemaking participants stated that the 
em ployer (or designated safety officer) 
should decide when the use of this type 
of eyewear may create a hazard. This 
approach is similar to that used in the 
ANSI standard for eye protection (ANSI 
Z87.1-1989; paragraph 6.5.2).

For example, a commenter from the 
American Optométrie Association (Ex.
7:11, pg. 2) stated:

The use of photochromie lenses in 
industrial situations is dependent upon the 
visual demands of the task and the visual 
needs of the wearer. The decision on the 
need for and use of photochromie lenses can 
best be made by evaluation of the work place 
requirements by the employer in consultation 
with the employee’s eye doctor. The 
development of a blanket policy restricting 
the use of photochromie lenses for certain job 
tasks is unwarranted. The individual visual 
needs and working conditions should dictate 
when photochromie lenses may be 
inappropriate.

The American Optométrie Association 
supports the ANSI Z87.1 position which 
provides employers the discretion to decide 
when photochromie lenses may be utilized.
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Additionally, an ophthalmologist 
from the Mount Sinai Medical Center 
(Ex. 7 :14 pg. 2) remarked:

* * * the many beneficial features of 
photochromie lenses, particularly in safety 
glasses, justifies their continued unfettered 
use in the workplace. My concern  is that this 
proposed government intervention will likely 
deter workers from using these photochromie 
lenses as safety devices and that increased 
numbers of eye injuries and workplace 
accidents will ultimately result.

A hearing participant from Corning, 
Inc. (Tr. 111-114: 4/4) testified:

Today, photochromie lenses are used 
throughout the world and over 500 million 
lenses have been sold. Roughly, more than 
250 million pairs of eye glasses. Currently, 
more than 38 million photochromie lens 
blanks are sold each year. Coming has 
therefore literally hundreds of millions of 
man years of experience with die use of 
photochromie eyeglasses without any 
reported health of safety problem of the type 
to which the proposed regulation is. 
addressed. I believe that proposal 1910.133 
(a)(3) is too vague and is in any event 
unnecessary and overly restrictive. The use 
of photochromie lenses are subject to the 
ANSI Z87.1 standards including paragraph 
6.5.2 and we believe this is the appropriate 
standard for dealing with any possible need 
for a limitation on photochromie usage.

That witness also asserted (Tr. 120: 4/ 
4):

In daylight, outdoors, when the 
photochromie lenses darken to function as 
sunglasses they protect the eyes dark 
adaptation process. It is well known that 
those who wear sunglasses in sunlight adapt 
to darker environments up to twice as fast as 
those who do not. In the transient condition, 
that is, coming in from a brighter outdoor 
condition to a darker indoor condition, 
wearing photochromie lenses can actually 
provide better and more comfortable vision 
under e broad variety of work conditions. 
Visual function in the transition to and from 
bright light is superior when photochromie 
rather than clear lenses are used.

After evaluating the rulemaking 
record, OSH A has concluded that the 
proposed requirement was too 
restrictive. The Agency has determined 
that the employer, or the employer’s 
representative (such as the company 
safety professional), will be in the best 
position to determine when tinted or 
variable tint lenses should or should not 
be used, based on awareness of 
workplace conditions. OSHA also notes 
that this approach is consistent with the 
current AN SI standard (ANSI Z87.1- 
1989-paragraph 6.5.2) which is (as 
discussed below) being incorporated by 
reference in the final rule. Accordingly, 
proposed paragraph (a)(3) has not been 
retained in the final rule.

Proposed paragraph (a)(4) required 
that employees who wear prescription 
lenses while engaged in operations that

involve eye hazards shall wear eye 
protection that incorporates the 
prescription in their design, or shall be 
protected by eye protection that can be 
worn over prescription lenses without 
disturbing the proper position of the 
prescription or protective lenses.

The Agency did not receive any 
comments on this proposed provision 
and it is, therefore, contained in the 
final rule as proposed. However, since 
this section has been reorganized, the 
provision has been redesignated as 
§1910.133(a)(3) of the final rule.

Existing §1910.133 (a)(4) states that 
“every protector shall be distinctly 
marked to facilitate identification only 
of the manufacturer.” OSHA had 
proposed to delete this provision 
because the Agency believed that 
compliance did not add to or detract 
from the safety of the protector.

Although a few commenters agreed 
with OSHA in principle (e.g. Ex. 3: 50, 
92,115), the vast majority of 
commenters stated that the marking 
requirement should not be deleted (e.g. 
Ex. 3: 75, 88 ,92,114,126).

For example, a commenter from the 
Optical Laboratories Association (Ex. 3: 
71, pg. 4) asserted:

The existing system of easily identifying 
the manufacturers of the components of eye 
PPE is embedded in the standard to assure 
accountability and is accepted throughout 
the industry. It should be retained.

In addition, a commenter from 
Monsanto (Ex. 3:102, pg. 3) stated:

Since employees are permitted to provide 
their own eye protection and employers are 
held accountable to ensure that employees 
are wearing the proper eye protection, these 
markings provide employers a ready way of 
checking for whether or not employees are 
wearing the proper eye protection.

Also, CF Industries (Ex. 3: 74) 
commented:

The identification markings are necessary 
in the event of a manufacturing defect or 
material defect, so that the purchaser may 
receive an adjustment from the seller or 
manufacturer. Identification is also needed in 
case the manufacturer makes a product 
recall.

Dr. Joseph F. Novak (Ex. 3 :107-A) 
commented:

My suggestion is that OSHA approved 
safety eyewear be marked in a manner 
similar to that of the ANSI Z87.1-1989 Code.

In supporting the concept that OSHA 
should be consistent with the ANSI 
requirement for marking, a commenter 
from US West, Inc. (Ex. 3: 85, pp. 2-3) 
stated:

US WEST, Inc. recommends that the 
identifying marking, i.e. manufacturers 
monogram and “Z87”, continue to be 
required (ANSI Z87.1-1989 8.10). US WEST,

Inc. disagrees with OSHA’s statement 
that“ * * * marking to identify the 
manufacturers of eye and face protection 
does not add or delete from the safety 
afforded by the protector.” Lenses meeting 
ANSI Z87 are easily identified by the 
manufacturers monogram. “Street" or 
“dress” spectacles not meeting ANSI Z87 are 
also easily identified by the absence of such 
markings. US WEST, Inc. has found non-Z87 
replacement prescription lenses placed in 
employees Z87 frames, reducing the 
employees degree of protection.

Based on the above-discussed 
comments, OSHA included Issue 1 in 
the Hearing Notice, to elicit more 
information regarding the utility of 
compliance with existing 
§1910.133(a)(4). The comments and 
testimony received (Ex. 7: 2 ,13 ,31 ; Tr. 
55,133,156: 4/3; Tr. 68,148, 225: 4/4) 
uniformly supported retaining the 
marking requirement.

For example, one commenter from 
SIGNODE (Ex. 7 :6) stated:

There is agreement that marking of eye and 
face protection “does not add or detract from 
the safety afforded by the protector” 
however, the current etched lens marking 
provide the safety manager, management and 
supervision a means of verifying that the 
worker, employee, contractor or visitor is, in 
fact, wearing proper safety eyewear, not 
street wear.Based on the rulemaking record, 
OSHA has concluded that the requirement 
for marking of eye and face protectors should 
be retained. OSHA agrees with commenters 
that the marking of eye and face protectors 
provides easy recognition that the protectors 
meet specified criteria (ANSI Z87.1-1989); 
that marking will provide accountability, and 
traceability in cases of product recall; and 
that marking requirements should be 
consistent with the ANSI Z87.1—1989 
standard, since this is the accepted and 
recognized practice throughout the industry. 
Accordingly, the requirement for marking of 
eye and face protectors is being retained in 
§1910.133(a)(4) of the final rule.

Proposed paragraph (a)(5) required 
that employees use equipment with 
filter lenses that have a shade number 
appropriate for the work being 
performed for protection from 
potentially injurious light radiation. 
OSHA also proposed a table in this 
paragraph which contained a list of 
appropriate shade numbers for various 
operations. The Agency did not receive 
any comments on this provision, and it 
is contained in the find rule with minor 
editorial changes.

Proposed paragraph (b) of §1910.133 
contained “acceptable design” 
requirements for eye and face 
protection. In this provision, OSHA 
proposed that eye and face protection 
comply with the design requirements 
specified in ANSI Z87.1-1989, or be of 
a design which could be demonstrated 
to be equally effective.
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Rulemaking participants supported 
the proposed adoption of the ANSI 
standard for eye and face protection 
(ANSI Z87.1—1989). However, a few 
commenters (e.g. Ex. 3:101,125) 
expressed concern that the Agency 
proposed to adopt only the “design 
requirements'* of ANSI Z87.1. These 
commenters asserted that OSHA should 
adopt by reference all of the ANSI 
standard, not just the design 
requirements.

OSHA agrees that eye and face 
protective devices must meet all of the 
provisions contained in the ANSI 
standard. This requirement is stated 
explicitly in ANSI Z87.1-1989, Section
3. OSHA acknowledges that the 
proposal did not clearly express the 
Agency’s intent to reference ANSI 
Z87.1-1989 in its entirety and is 
revising the proposed rule accordingly.

Other rulemaking participants (e.g.
Ex. 3 :1 , 62, 75,102,128) suggested that 
OSHA adopt by reference the "current” 
edition of all of the applicable ANSI 
standards (i.e., the ANSI standards for 
eye and face protection, head 
protection, and foot protection) rather 
than referencing a specific edition.
These commenters stated that this 
approach would prevent a situation 
where the OSHA standards would be 
outdated when the ANSI standards are 
revised in the future.

OSHA notes that it would be 
improper for the Agency to reference 
consensus standards as suggested, 
because such action would illegally 
subdelegate authority over the content 
of OSHA standards to the committees 
responsible for updating the ANSI 
standards.

The Agency will accept eye and face 
protective devices as complying with 
this section if they are demonstrated to 
be as effective as those meeting the 
specific ANSI standard referenced by 
the final rule. For example, the final 
rule is incorporating by reference the 
1989 edition of ANSI Z87.1 for eye and 
face protection. Eye and face protective 
devices meeting a subsequent edition of 
the same ANSI standard would be 
acceptable to the Agency (and a de 
minimis violation of the standard) i f  it 
could be demonstrated by the employer 
that they were as effective as those 
meeting the 1989 edition.

In particular, employers would need 
to establish either that the.re was no 
substantive difference between a 
subsequent edition of Z87.1 and the 
1989 edition, or that PPE which 
satisfied subsequently modified test 
criteria provided protection equivalent 
to that provided by PPE which satisfied 
the 1989 edition. Proposed paragraph

(b) of §1910.133 has been revised 
accordingly.

The incorporation by reference of 
ANSI Z87.1-1989 has been approved by 
the Office of the Federal Register, in 
accordance with the requirements of 5 
U.S.C. 552(a) and 1 CFR part 51. 
Therefore, proposed paragraph (b) has 
been revised so that paragraph (b)(1) of 
the final rule reflects that approval and 
provides the requisite information 
regarding access to the text of ANSI 
Z87.1—1989.

As discussed above, OSHA has also 
determined that it is appropriate to 
permit the continued use of eye and face 
PPE purchased prior to the effective 
date of the final rule, as long as it 
complies with the ANSI standard 
(Z87.1—1968) referenced by existing 
§1910.133(a)(6). To this end, the Agency 
has redesignated proposed paragraph (b) 
as paragraph (b)(1) of the final rule and 
has added “grandfathering” text in 
paragraph (b)(2) of the final rule.

With respect to the subject of eye and 
face protection, Issue 5 of the Hearing 
Notice (55 FR 3412) requested 
comments and information concerning 
the use of contact lenses. Specifically, 
the Agency asked if it should expand its 
eye and face requirements to cover 
contact lenses.

Some commenters (e.g. Ex. 7 :13 ,15 , 
16) stated that no additional regulations 
were necessary for the use of contact 
lenses. Other commenters (Ex. 7: 21, 26) 
believed that OSHA should address the 
issue of contact lenses in the final rule, 
and should clarify if it is permissible to 
wear contact lenses with eye protection.

Several commenters (e.g. Ex. 3 :1 0 7 - 
D; Ex. 7: 5, 22) stated that wearing 
contact lenses with appropriate eye 
protection does not present any 
additional hazards.

Based on the rulemaking record,
OSHA believes that contact lenses do 
not pose additional hazards to the 
wearer, and has determined that 
additional regulation addressing the use 
of contact lenses is unnecessary. The 
Agency wants to make it clear, however, 
that contact lenses are not eye protective 
devices. If eye hazards are present, 
appropriate eye protection must be 
worn instead of, or in conjunction with, 
contact lenses.
§1910.135 H ead Protection

Proposed §1910,135 set requirements 
for the use of protective helmets and set 
criteria for acceptable equipment 
designs. Proposed paragraph (a) 
required employees to wear protective 
helmets (1) “when working in areas 
where there is a potential for injury to 
the head from falling or moving objects” 
and (2) “where they are near exposed

c

electrical conductors which could be 
contacted by the protective helmets.” 
Proposed paragraph (b) referenced 
American National Standard, ANSI 
Z89.1-1986, “Protective Headwear for 
Industrial Workers-Requirements”.

The proposed language was based on 
existing §§1910.132(a) and 1910.135 
and on ANSI Z89.1—1986. Existing 
§1910.132(a) requires that the PPE 
necessary to protect employees from 
workplace hazards be provided, used 
and maintained properly. That standard 
specifically includes head protection 
under its coverage. Existing §1910.135 
facilitates compliance wi.th existing 
§1910.132(a) regarding helmets worn for 
protection “from falling and flying 
objects and from limited electric shock 
and bum,” by requiring that those 
helmets comply with the American 
National Standard Safety Requirements 
for Industrial Head Protection, Z89.1- 
1969. ANSI Z89.1—1986 is the most 
recent edition of the pertinent national 
consensus standard.

Proposed §1910.135(a)(l), unlike 
existing §1910.135, explicitly required 
the use of protective helmets. The 
proposed paragraph also made some 
editorial revisions to existing §1910.135. 
For example, the proposal replaced 
“flying” with “moving”, because OSHA 
believed the term “moving” better 
described the means in which objects 
contact employees. OSHA used the 
terms “flying” and “moving” in the 
existing and proposed mies, 
respectively, in conjunction with the 
term “falling” to be consistent with 
ANSI Z89.1-1969.

A commenter (Ex. 7: 20) stated that 
OSHA should address lateral impact 
protection “since there are substantia] 
injuries that occur from directions other 
than vertical impact* * * ” In the 
course of this mlemaking, OSHA 
obtained a helmet (Ex. 46) capable of 
protecting employees against lateral as 
well as vertical impacts.

In addition, NIOSH testified (Tr. 30: 
4/3) that, while most blows to the head 
come from the back, front or side, ANSI 
Z89.1 1986 addresses only protection 
for the top of the head. NIOSH further 
testified: “Currently helmets are being 
marketed that provide impact protection 
to most parts of the head. OSHA 
standards should encourage the use of 
these more protective helmets.”

Some mlemaking participants (Ex. 3: 
84, 96) expressed concern regarding the 
use of the term “moving” in the 
proposed paragraph. For examplè, the 
American Petroleum Institute (API) (Ex. 
3: 84, pg. 4) stated:

API is opposed to the wording of this 
paragraph. The ANSI Standard Z89.1-1986
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referenced in 1910.135(b) contains helmet 
specifications “to protect the heads of 
industrial workers from impact or 
penetration by falling objects* * * ’’ OSHA 
must recognize that die ANSI standard does 
not provide design criteria for moving 
objects. If OSHA intends this section to also 
cover helmets protecting against moving 
objects, as proposed in 1910.135(a)(1). 
additional design criteria should be cited in 
1910.135(b).

In addition, United Technologies (Ex. 
3: 96, pg. 2) stated:

Under 1910.135 Head Protection, we find 
the requirement to provide head protection 
vague, and welcome additional clarification 
from OSHA with regard to potential for 
injury to the head from moving objects. We 
are concerned compliance personnel will 
interpret the requirement so broadly as to 
include any use of hoisting equipment. 
Although we can envision an occasional 
situation where there may be a hazard, most 
operations using a hoist would present no 
significant hazard.

Another commenter (Ex. 3: 40) 
suggested that OSHA revise proposed 
§1910.135(a)(l) so that the provision 
“Mandates that employers require their 
employees wear protective helmets 
when they are in an area where there is 
potential for injury to the head from 
falling, moving, swinging, flying or  
airborne objects.” The commenter did 
not state why it believed the 
recommended language was needed.

Also, commenters (Ex. 3: 72, 79) 
stated that proposed §1910.135(a)(l) 
should also require employees to wear 
head protection when working in 
confined spaces and commenters (Ex. 3: 
79,119) have stated that OSHA should 
require protection against impacts with 
fixed objects.. For example, Centel (Ex.
3: 72) noted that injuries may result 
from contact with low hanging 
structures and that Centel already 
requires its employees working in 
confined spaces to wear head 
protection.

In addition, the Tennessee Valley 
Authority (TVA) (Ex. 3: 79) stated:

We believe a statement should be added 
with provision for protection against impacts 
with fixed objects. We recommend a sentence 
should be added that addresses this hazard. 
We also suggest that in areas that are 
confined or congested and the employee is 
subject to impact with fixed objects, suitable 
protective helmets be worn. We recommend 
that bump caps should not be used in an 
industrial environment because there are too 
many possibilities of head injuries that could 
occur. We recommend maximum head 
protection at all times in this type of 
environment

The current ANSI standard, Z89.1— 
1986, addresses only protection “from 
impact and penetration by falling 
objects and from high-voltage electric

shock and bum.” The Agency has 
determined that it would be 
inappropriate for §1910.135(a) to cover 
head protection that is not also covered 
by the ANSI standard referenced in 
§1910.135(b), unless OSHA provides 
criteria for assessing compliance. The 
Agency has determined that it is not in 
a position to set such criteria, so OSHA 
has deleted the term “moving” from 
§1910.135(a)(1) of the final rule and has 
not added the terms suggested by 
commenters.

The Agency believes that compliance 
with the ANSI criteria referenced 
through §1910.135(b) of the final rule 
will enable employers to protect their 
employees from a large proportion of 
potential head hazards. Head protection 
not covered by §1910.135 of the final 
rule, such as would be needed to protect 
employees from “moving” or “fixed” 
objects, is covered by the general 
requirements of §1910.132, as revised. 
OSHA anticipates that employers whose 
hazard assessments identify head 
hazards that are not abated through 
compliance with ANSI Z89.1-1986, will 
develop and implement other measures 
as necessary, to protect their employees.

Proposée! §1910.135(a)(2) required 
that employees who are near exposed 
energized conductors which their heads 
could contact must wear helmets 
designed for protection from electrical 
hazards. Two commenters (Ex. 3: 36, 73) 
suggested that OSHA revise the 
proposed provision by adding 
requirements for proper maintenance of 
head protection. In particular, Public 
Service Electric and Gas Company (Ex.
3: 36) stated that proposed paragraph 
(a)(2) should also require: “Protective 
helmets shall be worn and cared for as 
recommended by the manufacturer. 
Protective helmets shall not be altered 
or defaced which would take away the 
impact and/or dielectric integrity of the 
helmet.”

OSHA has determined that any 
employee protection which could result 
from compliance with the suggested 
language on maintenance will already 
be attained through compliance with 
existing and proposed §1910.132. This 
section contains requirements 
concerning defective and damaged 
equipment, §1910.132(e); and, training 
requirements pertaining to the 
maintenance of PPE, §1910.132(f)(l)(v).

Another commenter (Ex. 3: 81) stated 
that proposed paragraph (a)(2) was 
unclear, because it appeared “to require 
nonconductive helmets for electricians 
whenever they are “near exposed 
electrical conductors” even if there is no 
reasonable probability of contact.” The 
commenter suggested that OSHA revise 
the proposed language to require the

w earing o f protective helm ets “ WHEN  
they are near exposed  electrical 
con du ctors w h ich  their heads could  
contact.”

The Agency notes that the suggested 
language is consistent with the 
description of proposed paragraph (a)(2) 
in the preamble to the proposed rule (54 
FR 33836). OSHA agrees that 
clarification of the proposed paragraph 
is appropriate and has revised the 
proposed paragraph accordingly.

Propose« §1910.135(b) required that 
the design of protective helmets comply 
with the design requirements of ANSI 
Z89.1—1986 or be of a design that 
provides equivalent protection. Existing 
§1910.135 references the requirements 
and specifications established in ANSI 
Z89.1-1969. As noted in the preamble 
to the NPRM (54 FR 33837), OSHA has 
determined that, except as regards 
electrical insulation for Class B helmets, 
the 1969 and 1986 editions of ANSI 
Z89.1 set essentially the same 
requirements. The Agency also has 
determined that Class B helmets 
currently in use already comply with 
the electrical insulation requirements of 
ANSI Z89.1—1986.

OSHA also proposed to allow 
protective helmets which, while not 
designed to the specifications of ANSI 
Z89.1—1986, were “demonstratedlo be 
equally effective”. The Agency believed 
that this performance-oriented approach 
would encourage innovation and the 
use of improved equipment 

A commenter (Ex. 3:119) stated that 
the proposed language allowing 
protective helmets of a design which 
has been demonstrated to be equally 
effective “is not well defined.” In 
addition, the commenter questioned the 
availability of the means and the 
personnel to determine if helmets not 
designed according to ANSI Z89.1-1986 
were equally effective. The commenter 
suggested that OSHA delete the 
language in question and require 
compliance with ANSI Z89.1-1986.

Another commenter (Ex. 7: 20, pg. 3), 
in discussing the proposed language 
“demonstrated to be equally effective”, 
inquired:

Does this mean or does it include possible 
—prototype lab tests with field trials 
—engineering or technical expert 

evaluation
—certification agency assessment 
—appropriate standard and certification by 

foreign manufacturer, or certification or 
testing agency which could presumably 
satisfy the primary intent for protection of 
the reference standard.

To require a user to develop a new 
standard or a new certification process for a 
new product or design already proven 
elsewhere could void the flexibility intended 
in the “equivalency” clause.
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OSHA believes that the performance 
criteria set out in ANSI Z89.1-1986, 
Section 7, indicate clearly how 
employers or the Agency can determine 
if helmets that do not otherwise comply 
with the consensus standard are 
"equally effective”. OSHA also believes 
that the performance-oriented language 
of proposed paragraph (b) allows 
employers the appropriate flexibility to 
address their particular safety needs.

Another commenter (Ex. 3:126) stated 
that "protective helmets should comply 
with the performance requirements as 
well as the design requirements of ANSI 
Standard Z89.1-1986.”

In the course of evaluating these 
comments, OSHA noted that there are 
no provisions specifically designated as 
“design requirements” in ANSI Z89.1— 
1969 or ANSI Z89.1-1986. The 1986 
edition, in particular, sets scope and 
purpose provisions; definitions; types 
and classes provisions; materials 
provisions; physical requirements; 
performance requirements; and test 
methods for protective helmets. The 
preamble discussion of proposed 
paragraph (b) (54 FR 33836-33837) 
referenced the physical requirements 
(e.g., the maximum weight), the 
performance requirements (e.g., impact 
resistance, penetration protection, 
flammability, water absorption 
resistance and electrical insulation) and 
the test methods (e.g., “stringent” test 
methods for testing of “Class B” helmets 
against high-voltage) of ANSI Z89.1- 
1986. , ( ^

OSHA agrees, and intends, that head 
PPE meet all of the provisions contained 
in the ANSI standard. This requirement 
is stated explicitly in ANSI Z89.Î-1986, 
Section 2. OSHA acknowledges that the 
proposal did not clearly express the 
Agency’s intent to reference ANSI 
Z89.1-1986 in its entirety and is 
revising the proposed provision 
accordingly.

The incorporation bv reference of 
ANSI Z89.1-1986 has been approved by 
the Office of the Federal Register, in 
accordance with the requirements of 5 
U.S.C. 552(a) and 1 CFR part 51. 
Paragraph (b) of the final rule has been 
revised to reflect that approval and to 
provide the requisite information 
regarding access to the text of ANSI 
Z89.1—1986.

As discussed above, OSHA has 
determined that it is appropriate to 
permit the continued use of head PPE 
purchased prior to the effective date of 
the final rule, as long as it complies 
with the ANSI standard (Z89.1-1969) 
referenced by existing §1910.135. To 
this end, the Agency has redesignated 
proposed paragraph (b) as paragraph 
(b)(1) of the final rule and has added

“grandfathering” text in paragraph (b)(2) 
of the final rule.

In the proposal (54 FR 33837), OSHA 
solicited comments and information 
concerning bump caps, head protection 
that was not addressed in existing or 
proposed §1910.135 and that would not 
satisfy the criteria of Z89.1-1986. In 
particular, the Agency requested 
information with respect to the 
appropriateness of addressing this type 
of head protection in the final rule. 
OSHA also solicited input regarding the 
need for regulation of bump caps in 
Issue 5 of the HearingNotice (55 FR 
3412). Some rulemaking participants 
(e.g. Ex. 3: 28,40, 58) have suggested 
that OSHA establish requirements for 
bump caps. For example, Sandia 
National Laboratories (Ex. 3: 58) stated;

Currently, there are no Federal standards, 
regulations, or guidance of any kind with 
which industry can make proper and 
adequate decisions on the use of bump caps.

Bump caps are not new to the work place. 
Where the risk of head injury has been 
determined to be of low probability or result 
in minor contusions, scraps or cuts, bump 
caps have been provided. The old adage that 
“something is better than nothing” tends to 
prevail when industry is forced to make an 
educated guess. Is the adage true in the case 
of bump caps?

In summary there is a need for Federal , 
time and money to be spent on discovering 
the pro’s and con’s associated with bump 
caps and developing corresponding guidance 
for their use in the work place.

On the other hand, Kerr-McGee 
Corporation (Ex. 3:119, pg. 3) stated :

Kerr-McGee’s use of bump caps is limited 
to areas where there is no potential for injury 
to the head from electrical contact or from 
falling or moving objects, but where a hazard 
may exist due to striking one’s head against 
fixed, low-clearance objects.

Kerr-McGee is not aware of any voluntary 
or consensus standards covering bump caps. 
If the degree of protection afforded by 
currently-produced bump caps is determined 
by scientific studies to be inadequate for their 
intended use as stated on the products, then 
OSHA should request ANSI to develop a 
standard. Otherwise, we do not see the need 
for additional specifications or standards.

Most rulemaking participants ( e.g.
Ex. 3: 2, 64, 65, 68; Ex. 7: 22; Tr. 140;
4/3; Tr. 160-61:4/3) opposed adding 
requirements for bump caps to the final 
rule because they believe that if head 
protection is needed, then it would be 
safer to require head protection meeting 
ANSI Z89.1-1986. For example, a 
commenter from the American Trucking 
Association (Ex. 3 :64, pg. 5) remarked:

For the trucking industry in general, bump 
caps are not practical. Although they are 
used in some operations for select job tasks, , 
the motor carrier industry has found little 
benefit in reducing minor head injuries

through their use. In fact, safety personnel 
from a cross section of the nation’s motor 
carriers recently explained that bump caps 
can be more of a hinderance than a help; they 
frequently fall off, and in some instances, 
they can cause vision obstructions.

Another commenter, from the Union 
Carbide Corporation (Ex. 3 :68 , pg. 3), 
said:

* * * Union Carbide would not support a 
provision pertaining to “bump caps”. Where 
there is sufficient hazard potential to indicate 
the need for bump caps, it is safer simply to 
require that hard hats be used.

A commenter from the Amoco 
Corporation (Ex. 7; 21, pg. 2) stated:

We believe that the use of "bump caps” 
has no place in a company-sponsored safety 
program and therefore do not favor its 
inclusion in this proposal.

OSHA has concluded, based on 
review of the rulemaking record, that 
the available data do not support 
regulatory action regarding bump caps. 
Therefore, the Agency will neither 
restrict the use of bump caps nor set 
criteria for such use. OSHA will 
evaluate an employer’s choice of head 
protection based on the e hazards to 
which employees may be exposed. 
Therefore, the employer’s compliance 
with the requirement for a hazard 
assessment, in §1910.132(d), is of 
critical importance.
§1910.136 F oot Protection

Proposed paragraph (a) of this section 
required employers to ensure that 
employees wear protective footwear 
when working in areas where there is a 
danger of foot injuries due to falling and 
rolling objects, or objects piercing the 
sole. This proposed provision received 
a large amount of support from 
rulemaking participants (e.g. Ex. 3 :49 , 
59, 64,67). Many of the rulemaking 
participants agreed with referencing the 
American National Standards Institute 
(ANSI) standard for personal protection, 
ANSI Z41-1983, “Protective Footwear,” 
particularly since this standard, unlike 
the superseded 1967 edition, sets 
criteria for women’s footwear and for 
puncture resistance. However, two 
commenters were concerned as to when 
this protection would be required. A 
commenter*from the American Trucking 
Association (ATA) stated (Ex. 3: 64, pp.
4-5):

* * * in some operations drivers may be 
exposed to falling or rolling freight hazards, 
or other hazards presented by nails or other 
sharp objects. In these cases, safety shoes, 
non-penetrable soles, or some other type of 
protective footwear are appropriate. On the 
other hand, there are thousands of drivers 
that never handle freight or come into 
exposure with falling or rolling freight, sharp 
objects, or any other number of hazards.

V
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* * * The need to require the equipment 
must be determined on a case by case basis- 
-taking into account the specific operations, 
and the specific tasks ana hazards of the 
various job functions.

Another commenter, from the 
Aluminum Company of America 
(ALCOA), expressed a similar concern 
with respect to when foot protection is 
required (Ex. 3 :2):

Specialty shoes such as “electrical hazard” 
footwear or “conductive” shoes have special 
requirements that would not permit metal 
insoles to prevent the puncture. If  this 
requirement is upheld, the current design 
standards and performance criteria for 
electrical hazard shoes could not be met.

OSHA notes that these concerns are 
addressed by §1910.132(d), as proposed 
and as promulgated. That provision 
requires the employer to perform a 
hazard assessment. From the hazard 
assessment, the employer can determine 
what PPE is needed. As to the example 
presented by the ATA, if it is 
determined through an appropriate 
hazard assessment that an employee is 
not exposed to foot hazards, the 
employer would not have to provide 
this type of protection. As discussed 
above, the hazard assessment provision 
allows employers the flexibility to 
choose the PPE that is appropriate for a 
particular workplace situation.

Regarding the ALCOA comment, 
OSHA notes that if it is determined 
through a hazard assessment that 
electrical workers are not exposed to the 
hazard of sharp objects puncturing the 
soles of shoes (which would be the case 
in many instances), the protective 
footwear would not have to provide this 
type of protection.

On the other hand, if it is determined 
through a hazard assessment that 
employees are exposed both to electrical 
and puncture hazards, the employer 
would be required to ensure that 
employees wear shoes which protect the 
employees from both hazards.

Both the 1983 and 1991 editions of 
ANSI Z41 set criteria for protection of 
feet from electrical hazards. While 
proposed §1910.136(b) required that 
footwear be designed to either comply 
with Z41-1983 or be demonstrated to 
provide equivalent protection, proposed 
§1910.136(a) did not explicitly require 
that employees wear foot protection 
against electrical hazards. The Agency 
had intended proposed paragraphs (a) 
and (b) to be consistent and to reflect 
the 1983 edition of ANSI Z41. While 
employers are already required to 
protect employees from electrical 
hazards under existing §1910.132, 
OSHA believes that guidance regarding 
foot protection against electrical hazards 
will be clearer and more useful if it

appears in §1910.136. OSHA has 
revised proposed §1910.136(a) 
accordingly.

In paragraph (b) of §1910.136, OSHA 
proposed that the design of protective 
footwear comply with the requirements 
of ANSI Z41-1983, or be of a design 
which has been demonstrated to be 
equally effective.

Rulemaking participants (e.g. Ex. 3:
49, 59, 67, 72,105,118,123) supported 
the adoption of the ANSI standard for 
foot protection (ANSI Z41). Further, 
several commenters (e.g. Ex. 3: 65,67,
82, 84) suggested that OSHA adopt by 
reference the “updated” or “current” 
edition of ANSI Z41. For example, 
Footwear Industries of Ajnerica (FIA)
(Ex. 3: 67, pg. 2) remarked:

FIA therefore agrees w ith OSHA’s proposal 
to update its personal protective equipment 
standard for foot protection to comply with 
the improvements made in the ANSI 
standard. The Agency should noté, however, 
that the 1983 version of the ANSI Z41 
standard may soon be replaced by an 
updated set of industry standards.

FIA suggests that OSHA may wish to await 
the 1990 version of ANSI Z41 rather than to 
incorporate a seven-year old, nearly outdated 
standard into 29 GF.R. §1910.136.

The Agency notes that the 1991 
edition of the ANSI standard for foot 
protection has, in fact, replaced the 
1983 edition of ANSI Z41 referenced by 
OSHA in proposed §1910.136(b).

OSHA has determined that it is 
appropriate to reference the current 
1991 edition of ANSI Z41 in 
§1910.136(b) of the final rule because 
that edition imposes essentially the 
same requirements as the 1983 edition, 
except that the 1991 edition provides 
more specific performance requirements 
for resistance to compressive forces and 
standardizes the puncture resistance 
testing method. OSHA believes, based 
on its review of the pertinent ANSI 
standards and of the protective footwear 
currently available, that compliance 
with the referenced requirements of 
ANSI Z41-1991 will not result in 
disallowing foot protection that would 
have complied with the requirements of 
ANSI Z41-1983.

As discussed above, OSHA has 
determined that it is appropriate to 
provide explicitly for the continued use 
of foot PPE purchased prior to the 
effective date of the final rule, as long 
as it complies with the ANSI standard 
(ANSI Z41.1-1967) referenced by 
existing §1910.136. Therefore, the 
Agency has redesignated proposed 
paragraph (b) as paragraph (b)(1) of the 
final rule, and has added 
“grandfathering” text in paragraph (b)(2) 
of the final rule.

A commenter from the Tennessee 
Valley Authority (Ex. 3: 79) observed 
that OSHA proposed to incorporate only I 
the design requirements of the 
referenced ANSI standards and not the 1 
selection reqüirements, guidelines, and I 
other general information contained in I 
the documents. As explained above in 
the preamble, OSHA acknowledges that I 
the proposal did not clearly express the I 
Agency’s intent to reference the ANSI 
standards in their entirety and is 
revising proposed paragraph (b) 
accordingly.

The incorporation by reference of the 
pertinent ANSI standards has been 
approved by the Office of the Federal 
Register, in accordance with the 
requirements of 5 U.S.C. 552(a) and 1 
CFR part 51. Therefore, proposed 
paragraph (b) has been revised so that 
paragraphs (b)(1) and (b)(2) of the final 
rule reflect that approval and provide 
the requisite information regarding 
access to the text of those ANSI 
standards.
§1910.138 H and protection.

Issue 5 of the hearing notice (55 FR j  
3414), requested testimony, comments 
and information regarding the need for 
regulation of additional types of PPE. 
Specifically, the Agency stated that it 
was considering the appropriateness of 
promulgating requirements for hand 
protection (gloves) and skin protection 
(chemical protective clothing).

The Agency’s concern with respect to 
hand protection and chemical protective 
clothing arose from information 
contained in the record (e.g. Ex. 6: 2,3, 
4, 5), which indicates that a large 
number of employee injuries are 
occurring due to the lack of adequate 
protection from hand and skin hazards. 
Additionally, neither OSHA or ANSI 
currently have criteria for hand 
protection nor foi* chemical protective 
clothing.

While OSHA received some 
information pertaining to chemical 
protective clothing, most of the 
rulemaking participants who addressed 
Issue 5 focused their remarks on gloves. 
Those rulemaking participants 
suggested that OSHA provide 
performance criteria and test methods 
for gloves and provide better guidance 
for the selection of gloves. They stated 
that in many instances gloves are not 
being worn, and when gloves are worn, 
they are often the wrong type of glove 
for the application involved (e.g. Ex. 3: 
114; Ex. 7: 33, 38,42; Ex. 53; Tr. 213- 
236: 4/3; Tr. 13-20: 4/4).

For instance, a commenter from the 
United Steelworkers of America (Ex. 3: 
114, pg. 2) said:
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Protective clothing and gloves: OSHA  
should also set standards for these items 
since so many gloves do not work w ith  some 
chemicals and last longer w ith  other 
chemicals.

Also, a commenter from the 
Washington State Department of 
Transportation (Ex. 7: 33) stated:

I think that additional language regarding 
skin and hand protection needs to be added 
to this section so this type of PPE is not 
excluded from the selection process.

That commenter also submitted 
suggested language to address hand 
hazards, and. the selection and fit of 
gloves.

Boeing (Ex. 7: 38, pg. 2) commented:
Boeing supports the position that * 

additional guidelines related to body and 
hand protection are necessary in 1910.132. 
Such guidelines should provide inform ation  
on the selection of hand and body PPE based 
on reported experience and industry needs. 
Such guidance w ould facilitate the 
acquisition and use o f appropriate PPE and 
eliminate any uncertainty regarding proper 
application.

A hearing participant from the 
Occupational Health Foundation 
testified (Tr. 213: 4/3):

Based on our experience visiting plants 
and working w ith  workers, we believe there’s 
a critical need for language to really spell out 
the program requirements for effective use of 
gloves.

That participant also remarked (Tr. 
215: 4/3):

In 1988, occupational skin disease 
accounted for about one-fourth o f a ll reported 
occupational illnesses. Even w ith  under
reporting, it ’s a very serious worker health  
problem.

In addition, a hearing participant from 
the International Chemical Workers 
Union testified (Tr. 15-16: 4/4):

I go into a lot of plants throughout the 
country and site visits and the first thing I 
do is I look at the OSHA 200 log. I  see many 
cases of occupational dermatitis. M y first 
assumption was these people are not wearing 
gloves. After further investigation once I’m in  
that facility, 1 find out that the workers are 
wearing gloves, but they’re wearing the 
wrong glove for the application involved. So, 
this really needs to be addressed.

The Agency also received some useful 
information about the various types of 
gloves and types of hazards for which 
they should be used; the composition of 
the various types of gloves; and, other 
helpful information (Ex. 3: 27). There 
were also some informative studies 
submitted to the record concerning the 
hand and skin hazards posed by certain 
chemicals (Ex. 42).

After careful evaluation of the 
rulemaking record, OSHA has 
concluded that the high incidence of

hand injuries, together with evidence 
that hand protection either is not being 
worn by employees or is being worn for 
the wrong type of hazards, warrants the 
inclusion of more detailed requirements 
for selection and wearing of hand 
protection.

Therefore, a new section, §1910.138, * 
is being added to the final rule to 
address hand protection.

Paragraph (a) requires that employers 
select, and that employees use, 
appropriate hand protection. In 
addition, paragraph (a) identifies some 
of the types of hazards for which hand 
protection must be worn by employees. 
These include hand hazards and 
potential hand hazards from skin 
absorption of harmful substances; severe 
cuts or lacerations; severe abrasions; 
punctures; chemical bums; thermal 
bums; and harmful temperature 
extremes.

Paragraph (b) addresses the selection 
of the appropriate type of hand 
protection for the hazard or potential 
hazard that is present at the workplace. 
The purpose of this provision is to 
assure that employees are using the 
appropriate type of gloves for the tasks 
to be performed. For example, foundry 
workers generally must wear gloves that 
provide thermal protection, while meat 
cutters must wear gloves that protect 
against cuts. While the selection of the 
appropriate type of glove for a certain 
task or hazard may seem to be obvious, 
the rulemaking record indicates that 
many hand injuries have occurred 
because the wrong type of glove was 
used for a pertain task.

Therefore, OSHA has determined that 
employers need more explicit guidance 
in determining what hand protection 
their employees need. The Agency 
anticipates that compliance with this 
provision will assure that employees 
use the appropriate type of hand 
protection for the assigned tasks and the 
identified hazards.

OSHA has also added information to 
Appendix B of the final mie regarding, 
the selection of appropriate hand 
protection.
Third party certification

In the NPRM (54 FR 33835), OSHA 
solicited comments on whether or not 
the Agency should require third party 
certification of PPE. OSHA indicated 
that it would consider promulgating 
such a provision to ensure that PPE 
meets OSHA standards. In addition,
Issue 2 of the hearing notice (55 FR 
3413) solicited testimony, with 
supporting information, regarding the 
extent to which third party certification 
of PPE required by Subpart I would be 
appropriate.

The third party certification issue 
generated more response than any other 
subject covered by this rulemaking. 
Many of the participants in this 
rulemaking supported third party 
certification (e.g. Ex. 3: 3 ,16 ,27 , 37, 83, 
90 ,92 ,98 ,114 ,120 ,123 ; Ex. 7: 3 ,18 ,
20; Tr. 55; 4/3; Tr. 92-97: 4/3; Tr. 6-7: 
4/4; Ex. 49).

In supporting third party certification, 
a commenter from MSA (Ex. 3:18) 
stated:

In order to provide user companies w ith 
assurances that personal protective 
equipment meets the appropriate standards, 
we think it would be highly desirable for 
OSHA to require third-party certification of 
PPE. We think a program such as the one 
offered by the Safety Equipment Institute that 
provides independent testing and quality 
assurance audits is extremely valuable and 
adds minimum cost to safety equipment

A commenter from ETL Testing 
Laboratories, Inc. (Ex. 3:43) added:

Our experience supports the use of third- 
party certification as positive assurance that 
the products covered by a program do, in  
fact, meet the standards to which they are 
tested, and that follow-up inspections verify 
that they continue to meet the requirements. 
Third-party certification programs offer the 
user o f personal protective equipment a 
positive pledge that the product has been 
designed and manufactured to provide the 
protection needed. It further simplifies the 
selection process by way of readily available 
lists of complying products and recognizable 
labels and marks on them.

Although we are not prepared to give 
detailed estimates of costs of third-party 
certification for the various products, the fees 
are not burdensome, even on small 
businesses. The equipment must be tested, 
whether it is in a program or not: therefore, 
that cost is present in either case. The 
administration of a simple yet effective 
program with follow-up factory inspection 
would probably not exceed $1,500-2,000 per 
year per plant based on some similar 
programs we operate. Obviously, there are 
many types of programs, and the fees w ill 
vary dependent on the level of services 
rendered.

In supporting third party certification, 
a commenter (Ex. 3:103) from the Safety 
Equipment-Institute (SEI) described that 
organization’s certification program as 
follows:

SETs program of periodic quality assurance 
audits and product testing is now widely 
accepted by industry and government. Over 
two hundred organizations and federal 
agencies require the SEI certification as a 
condition of procurement for PPE. SEI 
combines both compliance testing of product 
and periodic quality assurance audits of 
manufacturers’ production facilities. These 
activities are performed under SEI direction 
by independent third parties to maintain an 
objective program.

A commenter from the Food & Allied 
Service Trades (Ex. 3:128, p.4) asserted:
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We feel that third party certification, akin 
to that currently required for respiratory 
protection, should be mandated by the 
proposed rule. Such certification would 
guarantee that equipment was thoroughly 
tested prior to its being relied on to provide 
safety for workers who may daily, or even 
occasionally, encounter hazardous situations.

A hearing participant from the 
Industrial Safety Equipment Association 
(ISEA) (Tr. 136-137: 4/3) testified:

Whether the third party certification is 
performed by private or governmental entity, 
ISEA supports its use as a means of 
confirming the quality of products made for 
the protection of workers. In the absence of 
government standards and certification of 
compliance, ISEA endorses third party 
certification of compliance with ANSI 
standard Z 87.1 ,1989, and Z89.1 ,1986.

We believe that the additional cost 
involved for manufacturers of personal 
protective equipment to obtain certification 
is minimal, as is reflected by the number of 
eye and face protection devices and 
industrial helmets which are already certified 
by the Safety Equipment Institute.

Third party certification costs are averaged 
over the volume of units sold, and we believe 
end up as an insignificant cost increase.

Other rulemaking participants 
expressed concerns with the concept of 
third party certification. One concern 
expressed by several rulemaking 
participants (e.g. Ex. 3: 28, 79, 87,105) 
was the belief that OSHA envisioned 
requiring employers, rather than 
manufacturers of the PPE, to obtain the 
third party certification. That was not 
the Agency’s intent. OSHA notes that 
the manufacturer of the PPE, not the 
purchaser/user, is, in general, the party 
who is in the appropriate position to 
have products tested and evaluated. 
OSHA’s intention regarding the duty of 
employers was to reaffirm the 
employer’s responsibility to purchase 
and have employees use only PPE that 
would meet the requirements of the 
pertinent standards.

Rulemaking participants also 
expressed concern that it would be very 
difficult to have third party certification 
of prescription safety eyewear (e.g. Ex.
3: 60, 71 ,93,115; Ex. 7:11, 34; Tr. 184- 
191: 4/3; Tr. 206: 4/4; Ex. 50). They 
asserted that third party certification 
would not be practical since the eyecare 
providers and prescription laboratories, 
generally small businesses, who 
produce prescription eyewear would be 
unable to bear the burden of third party 
certification. They also stated that each 
pair of prescription glasses is unique to 
the individual for whom it was 
prescribed. Those rulemaking 
participants explained that lenses are 
tested by the manufacturer to meet 
ANSI standards, and frames are tested to 
meet ANSI standards by the frame

manufacturers. Those participants also 
expressed the belief that this testing 
meets the intent of third party 
certification. OSHA notes that the 
assurance provided by such procedures 
may be even better than that obtained 
through third party certification because 

’each  lens and frame is tested, rather 
than the representative sample of 
eyewear that would be tested through a 
third party certification program.

For example, a commenter from the 
Optical Laboratories Association (OLA), 
stated (Ex. 3: 71, pp.1-2):

It is the position of OLA that third-party 
certification of devices utilizing lenses made 
to individual prescription (Rx) is not feasible, 
and in fact would not guarantee the safety- 
level provided by the present system as 
prescribed by Z87. This is so because third- 
party certification of a ll devices would not be 
practicable, whereas under the present 
system prescription len ses are subject to a 
rigorous test and the fabricator of each lens 
certifies, by its trademark, that the lens meets 
the standard.

It is therefore submitted that the existing 
system of separate testing of the frame and 
lenses of spectacles containing prescription 
lenses meets OSHA’s objectives and is 
practical. Further testing of the completed 
device after the lenses are inserted would not 
be feasible. W hile the test may not cause a 
device failure, it may damage the lenses and 
weaken the frame.

A commenter from Corning (Ex. 3:
115, pg. 4) said:

We do not believe that this [third party 
testing of prescription eyewear] is practical. 
Most industrial eyewear today [is] 
prescribed. * * * each prescription pair of 
glasses is unique to the individual for which 
it was prescribed and made. The common 
denominator is that prescription eyewear 
lenses are 100% tested to pass the industrial 
eyewear requirements for primary protection, 
i.e., impact resistance. Further, frames are 
tested and marked by the frame'manufacturer 
to meet the requirements.

Other rulemaking participants 
opposed third party certification of PPE 
(e.g. Ex. 3: 65, 68, 99; Ex. 7 :1 , 8, 39).
For instance, the belief was expressed 
(Ex. 3:119) that the present voluntary 
system is adequate, particularly in light 
of widespread concerns regarding 
product liability. In general, those 
opposed to third party certification 
believed it would add cost, without 
adding any appreciable safety benefit.

For example, a commenter from the 
American Gas Association (Ex. 3: 46, pg. 
13) stated:

We urge OSHA not to adopt such a 
requirement Such certification would 
increase unnecessarily the incremental cost 
of compliance while providing few, if  arty, 
benefits. Manufacturers who claim they are 
in compliance w ith the ANSI standard could 
be subject to liability in cases where products 
fail to meet that standard: The cost of third

party compliance would be borne by the 
industry when the risk of liability should be 
sufficient to ensure compliance.

Another commenter, from the Pacific 
Maritime Association (Ex. 3: 80), 
remarked:

Third party certification of personal 
protective equipment by employers would be 
both costly to the manufacturer and, 
subsequently, the employer. Additionally, it 
is not clear in the proposal as to how this 
requirement would enhance the safety of the 
workforce. It would place an additional 
administrative and financial burden on both 
manufacturers and employers, which does 
not seem to be justified.

In response to the hearing notice, a 
commenter from the Motor Vehicle 
Manufacturers Association (MVMA) 
asserted (Ex. 7: 31, pg. 2):

MVMA strongly objects to the proposal of 
requiring third party certification for 
personal protective equipment. We believe 
that personal protective equipment which 
meets the requirements of various safety 
standards such as ÀNSI and the certification 
programs conducted by thé Safety Equipment 
Institute are adequate to provide the 
assurance that the PPE w ill meet the 
performance specifications necessary to 
protect an employee. To require a  third party 
certification w ill be redundant, costly and 
w ill not enhance the safety or performance of 
PPE.

In opposing third party certification, a 
commenter from Monsanto (Ex. 7:16) 
said:

[W]e question whether third party 
certification w ill add any benefits in terms of 
protection for employees. It w ill certainly 
add to the cost of such equipment. We 
believe that the manufacturers’ written 
statertient that their equipment meets the 
requirements of the appropriate ANSI 
standard should be sufficient. Our perception 
is that this arrangement has worked well over 
the years and we see no benefit in changing 
it.

OSHA has carefully considered this 
issue and, after a thorough evaluation of 
all of the information contained in the 
record, has concluded for several 
reasons, that it would not be appropriate 
to require third party certification.

First, while OSHA has recognized that 
third party certification of PPE can 
increase confidence in and use of PPE, 
a requirement for such third party 
certification will not add to the inherent 
safety of the PPE tested and certified. 
Also, given the extent to which the PPE 
industry has already voluntarily 
adopted third party certification, the 
Agency believes that any benefit 
resulting from the addition of such a 
requirement would be minimal.

Furthermore, revised subpart I 
provides other means to determine if 
PPE meets the pertinent standard. In 
particular, compliance with revised
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subpart Ps performance-oriented 
requirements for hazard assessment,
PPE selection, and training will result in 
appropriate selection, use and 
maintenance of PPE by affected 
employees. For example, the Agency 
expects that the training required in 
new §l910.132(f) will increase affected 
employee confidence in the assigned 
PPE and, as a consequence, increase the 
use of PPE.

Also, OSHA believes, given the 
limited benefit expected from third 
party certification, that it would be 
unreasonable* to require that employers 
procure only PPE that has third party 
certification. Such a requirement would 
impose unnecessary burdens on PPE 
manufacturers who can establish by 
other means that their products comply 
with the pertinent OSHA standards.

In addition, the Agency believes that 
allocating the resources needed to 
implement and enforce a requirement 
for third party certification would 
unreasonably detract from OSHA’s 
ability to enforce the other provisions of 
revised subpart I.

The Agency is also adding non
mandatory appendices A and B to 
provide additional guidance to 
employers and employees with regard to 
PPE for eye, face, head, foot, and hand 
hazards.
IV. Regulatory Im p act, R egulatory  
Flexibility and E nvironm ental 
Assessment o f R evisions to  Subpart I, 
Personal Protective Equipm ent

Introduction
In 1971, OSHA adopted its current 

standards for personal protective 
equipment (PPE) from national 
consensus standards under section 6(a) 
of the OSH Act. Since then, advances in 
PPE technology have resulted in greater 
occupational protection in workplaces 
where equipment innovations have been 
adopted. In this final rule, OSHA 
promulgates a nationwide standard for 
PPE that reflects these improved means 
of hazard prevention.

Executive Order 12866 (58 FR 51735) 
requires that a Regulatory Impact 
Analysis be prepared for any 
‘^significant regulatory action”. A 
significant” rule would have an annual 

effect on the economy of $100 million 
or more or adversely affect in a material 
way the economy, a sector of the 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or state, local or tribal 
governments or communities. In 
addition, the Regulatory Flexibility Act 
(5 U.S.C. 601, et seq.) requires-an 
analysis of whether a regulation will 
have a significant economic impact on

a substantial number of small entities. 
Finally, section 6(f) of the Occupational 
Safety and Health Act provides that, 
where a party has challenged the 
validity of an OSHA standard in the 
Court of Appeals, the determinations of 
OSHA (such as findings regarding the 
nature and severity of workplace 
hazards and the feasibility of identified 
abatement measures) shall be conclusive 
if supported by substantial evidence in 
the record considered as a whole.

OSHA determined, based on the 
Agency’s Preliminary Regulatory Impact 
Analysis [1J and its review of the 
rulemaking record, that the final rule for 
General Industry PPE is not a 
"significant regulatory action” for the 
purposes of review under Executive 
Order 12866. However, in order to 
satisfy the various statutory 
requirements placed upon the Agency 
and to further explain why OSHA has 
classified this regulatory action as "non
significant” for Executive Order 12866 
purposes, OSHA presents this Final 
Regulatory Impact, Regulatory 
Flexibility and Environmental Impact 
Assessment.
Industry Profile

Based on a report prepared by Eastern 
Research Group under contract to the 
Department of Labor [2], OSHA has 
determined that the hazards addressed 
by the personal protective equipment 
standaid are present in varying degrees 
in virtually all workplaces covered by 
the OSHA General Industry standards 
(29 CFR1910). Hie extent of the rule’s 
impact will vary by industry depending 
on the hazards, the types of 
occupational activity and current 
practices regarding PPE use.

Many types of PPE have been in 
widespread use in industry for many 
years. However, until recently very little 
statistical data existed to determine the 
number of employees who either are 
using PPE or who should be wearing 
PPE by virtue of the hazards to which 
they are exposed.

OSHA’s inspection data document 
that approximately 3.5 percent of all 
planned safety inspections result in 
citations under the existing PPE 
standards. The inspection data 
identifies the standard industrial 
classification (SIC) of the establishment, 
size of plant workforce, union status, 
and information related to the 
inspection itself; less frequently 
reported are data on degree of hazard 
present in workplaces, the number of 
workers exposed to the hazard, or the 
type of PPE required.

In its Preliminary Regulatory Impact 
Analysis [lj, OSHA examined injury 
statistics for affected industry sectors.

Among the accident databases searched 
by OSHA were Work Injury Reports 
(WIR) published by the Bureau of Labor 
Statistics (BLS). These reports examine 
cases where a worker was injured and 
provide evidence that many workers are 
not wearing adequate personal 
protective equipment. Based on the BLS 
data, relatively few firms with serious 
recordable injury cases have performed 
a formal assessment of the potential 
hazards in their workplace. In addition, 
little training was offered to workers 
regarding the importance of using 
protective equipment in these firms.

To obtain accurate information on the 
need for personal protective equipment 
and the extent to which that need is 
being met, OSHA conducted a national 
survey in 1989 (3,4,51. The survey 
sampled 5,361 establishments, 
representing 1.1 million establishments 
in 61 SIC groups. The survey identified 
the hazards related to industrial 
processes and the types of PPE required 
when working in or near these 
processes. The survey solicited 
information on PPE practices and safety 
procedures and assessed whether 
engineering controls such as protective 
guards or overhead nets were in place. 
Answers to survey questions were used 
to evaluate the appropriateness of PPE 
use. Survey questions also addressed 
PPE training and hazard assessment.
(See the background document and 
appendices in this docket for more 
detailed information on the survey and 
supporting data related to this analysis.)

Table 1 shows the major industry 
groups covered by the PPE standard, the 
total number of affected establishments, 
total affected employment, number of 
production employees and number of 
employees exposed to PPE-related 
hazards. Of the 16.9 million production 
workers, the survey identified 11.7 
million exposed workers within 1.1 
million establishments who should be 
wearing some form of PPE. These 
numbers are lower than was indicated 
in the PRIA, due to a refinement in the 
analysis regarding affected population. 
Occupational categories identified by 
OSHA as having a significant degree of 
required PPE use include craft, 
operating, maintenance and material 
handling employees. These categories 
encompass most production employees 
and are most likely to be affected by this 
standard. However, as noted in the PRIA 
(1, p. II-2-4J, OSHA has previously 
estimated over a million other workers 
may also be exposed to hazards
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requiring PPE use in the rest of general 
industry *.

T A B L E  1— N u m b e r o f  E s ta b lis h m e n ts  a n d  E m p lo y e e s  in In d u strie s  A ffe cte d  b y  th e  P e r s o n a l  P r o te c t iv e  E q u ip m e n t S ta n d a rd

■ M s » ,  ' . Total Establish- Total E m - Production Employees
S IC s Industries m ents ployees Em ployees At Risk

2 0 ,2 1 Food & T o b a c c o ....................................................................... ......... 2 3 ,3 8 8 1 ,6 7 3 ,2 8 7 1 ,1 9 6 ,8 1 8 782 ,205
2 2 T e x tile s .................................................................................................... ............................  6 ,4 3 9 7 2 7 ,6 5 1 5 9 6 ,8 4 6 255 ,815
2 3 ,3 1 Apparel & L e a t h e r ........................................................ .................... ............................ 2 5 ,7 0 8 1 ,2 3 9 ,4 0 2 9 6 4 ,6 7 7 558,884
2 4 Lumber & W ood P r o d u c ts ............................................................. ............................  3 7 ,0 6 3 7 3 9 ,2 9 6 5 9 7 ,7 6 4 405 ,054
2 5 Furniture & Fixtures ............................. ........................................... ............................  1 0 ,5 6 3 5 1 5 ,8 6 6 4 1 2 ,3 2 3 306 ,280
2 6 P ap er & Allied P r o d u c ts ................................................................. ............................ 6 ,7 3 2 6 8 0 ,9 6 1 4 7 9 ,7 3 0 387 ,578
2 7 Printing & P u blishin g.............................. .— ............................ ............................ 6 0 ,8 3 6 1 ,499 ,451 6 8 0 ,3 7 0 462,259
2 8 C h e m ic a ls ............................................................................................... ............................  12 ,411 1 ,0 2 3 ,1 6 9 4 9 7 ,0 5 4 402,925
2 9 Petroleum  R efining............................................................................ ............................  2 ,1 5 8 1 6 6 ,0 3 2 4 4 ,1 6 9 33,805
3 0 Rubber & Plastics ............................................................................. ............................ 1 4 ,7 0 3 8 5 1 ,4 6 7 5 6 5 ,7 0 5 393 ,468
3 2 S ton e, G lass, C o n c r e te .................................. ............................ . ............................ 15 ,351 5 5 0 ,7 7 9 4 0 0 ,9 8 7 282,065
3 3 Primary M e ta ls .......................................................................... . ............................ 7 ,1 3 0 7 4 1 ,2 9 7 5 4 9 ,6 0 3 476,145
3 4 Fabricated M e ta ls .............................................................................. ............................  3 4 ,6 0 5 1 ,4 0 1 ,6 0 5 9 2 1 ,6 6 0 638 ,577
3 5 Machinery & Com puters ............................................................... ............................  53 ,0 3 1 2 ,0 3 2 ,3 3 8 1 ,0 1 8 ,4 2 0 788 ,598
3 6 Electric & Electronics ...................................................................... ............................ 1 7 ,8 3 6 2 ,0 6 3 ,0 3 3 1 ,2 0 4 ,2 6 6 810,492
3 7 Transportation E q u ip m en t........... ................................................. 9 ,6 8 8 1 ,7 6 2 ,9 2 6 1 ,1 1 3 ,6 5 6 894 ,417
3 8 ,3 9 Mise. M anu factu ring................................................................... . ............................  2 4 ,8 6 0 1 ,0 9 1 ,1 4 0 5 9 9 ,6 2 4 410,532
4 1 ,4 2 Transportation ............................................ ............... ........................ ............................  1 2 4 ,121 1 ,7 7 0 ,9 8 3 1 ,2 5 8 ,8 9 7 688 ,183
4 8 C om m u n ication s................................................................................. 2 3 ,5 0 5 1 ,2 8 1 ,8 3 7 7 8 8 ,8 0 0 642 ,609
4 9 U tilities............................................................. ....... .............................. ............................  17 ,741 9 3 4 ,6 5 0 3 3 4 ,4 9 2 266 ,440
5 0 1 ,5 5 ,7 5 Automotive Trade & S e r v i c e s .................................................... ............................ 3 2 6 ,7 9 3 3 ,0 6 6 ,5 0 1 1 ,3 7 3 ,7 1 8 803 ,309
5 0 ,5 1 ,5 2 W holesale & Retail T r a d e ............................................................ ............................ 1 8 9 ,9 4 7 2 ,0 5 6 ,1 7 3 9 6 3 ,6 4 1 822 ,312
7 6 9 2 Welding R e p a ir ...... .............................................i........................ . ...................... ;... 6 ,6 5 3 3 1 ,8 0 0 2 4 ,6 2 2 20,317
1 3 Oil & G a s  Extraction ....................................................................... 2 6 ,9 5 7 3 9 6 ,5 1 9 1 1 7 ,5 7 9 92,602
0 7 8 ,0 8 Horticulture & F o r e s tr y .......... ............................. .......................... ............................ 4 6 ,2 9 4 2 9 0 ,5 5 2 1 7 3 ,8 6 3 106,782

TOTAL 1 ,1 2 4 ,5 1 3 2 8 ,5 8 8 ,7 1 5 1 6 ,8 7 9 ,2 8 4 11 ,731,653

Source: U.S. D.O.L., OSHA, Office of Regulatory Analysis, based on the results of a 1989 nationwide survey.

From survey results OSHA developed 
a profile of the affected population by 
exposed bodily area (anatomical part), 
summarized in Table 2. As the table

shows, almost 8.8 million workers are 
exposed to foot injury, while the 
potential for hand injury exists for 4.7 
million workers. Other anatomical parts

covered by this rule are eyes (2.8 
million workers at risk), head (1.9 
million workers) and face (381,000 
workers).

i As was indicated in the PR1A, while all general 
industry workers are potentially affected by these 
standards, exposed workers are heavily 
concentrated in certain occupations and in certain 
industries. Building upon information provided for 
the PRIA and comments to the record, this final 
analysis focuses on those groups of workers and

industries judged to have a heavy concentration of 
PPE use. In this analysis population at risk was 
determined by survey results indicating a hazard 
that required the use of PPE. The PRIA had used 
the term “population at risk“ to refer to all workers 
in two “production worker" job categories in 
general industry j l ,  p. II—1—5j. It should be noted

that this analysis in no way implies that other 
workers may not be exposed to hazards preventable 
by PPE, but simply that the great majority are found 
in certain specific job categories and industries.
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T A B L E  2 — N u m b e r of E m p lo y e e s  a n d  P a r ts  o f  th e  B o d y  R eq u irin g  P e r s o n a l  P r o te c t iv e  E q u ip m e n t A m o n g  th e  P o p u la tio n  a t  R isk

SICs Industries Production
Em ployees

Total Exp osed  
Population H ead ,

Body Part Exposed*  

E ye F a c e Hand Foot

20,21 Food & T o b acco  ................. 1 ,1 9 6 ,8 1 8 7 8 2 ,2 0 5 1 1 2 ,5 7 4 9 1 ,8 0 6 0 2 2 0 ,0 5 9 6 5 2 ,8 8 4
22 Textiles .................................... . 5 9 6 ,8 4 6 2 5 5 ,8 1 5 3 6 ,6 8 5 1 0 4 ,9 1 8 3 ,8 7 7 1 3 4 ,6 8 9 1 2 9 ,4 9 8
23,31 Apparel & L e a t h e r ............. 9 6 4 ,6 7 7 5 5 8 ,8 8 4 1 6 ,5 2 7 7 2 ,6 8 2 0 4 6 2 ,6 8 3 13 3 ,1 0 1
24 Lumber & W ood P rod 

ucts.
5 9 7 ,7 6 4 4 0 5 ,0 5 4 6 5 ,5 9 7 2 9 ,4 8 3 1 0 4 ,3 5 2 1 0 3 ,5 4 7 3 8 8 ,4 3 6

25 ' H Furniture & F ix tu re s .......... 4 1 2 ,3 2 3 3 0 6 ,2 8 0 2 6 ,2 3 1 4 1 ,7 6 7 2 6 ,1 3 0 1 2 7 ,2 9 5 2 3 4 ,6 9 6
26 P ap er & Allied Products . 4 7 9 ,7 3 0 3 8 7 ,5 7 8 3 5 ,1 4 6 1 3 2 ,8 9 8 4 ,5 7 6 1 5 6 ,5 6 9 3 2 6 ,2 5 6
27 - 1 Printing & Publishing ....... 6 8 0 ,3 7 0 4 6 2 ,2 5 9 0 2 4 2 ,2 9 8 0 2 5 7 ,0 9 5 3 3 3 ,1 2 1
28 C h e m ic a ls .............................. 4 9 7 ,0 5 4 4 0 2 ,9 2 5 1 1 6 ,7 6 3 1 5 8 ,3 4 4 3 ,0 9 8 1 5 5 ,5 9 6 3 2 2 ,0 9 5
29 Petroleum  Refining 4 4 ,1 6 9 3 3 ,8 0 5 1 4 ,5 6 2 1 1 ,9 1 8 4 7 6 1 6 ,1 3 6 1 5 ,9 4 8
30 Rubber & P la s t ic s .............. 5 6 5 ,7 0 5 3 9 3 ,4 6 8 4 7 ,9 8 4 5 7 ,8 3 9 2 0 ,0 4 8 1 2 4 ,7 6 6 3 1 3 ,6 8 8
32 Ston e, G lass, C on crete .. 4 0 0 ,9 8 7 2 8 2 ,0 6 5 6 4 ,4 6 2 3 8 ,1 5 6 1 9 ,2 3 4 8 1 ,6 2 0 2 4 3 ,8 3 5
33 Primary M etals .................... 5 4 9 ,6 0 3 4 7 6 ,1 4 5 9 5 ,0 0 1 9 5 ,7 2 7 1 2 0 ,2 7 2 2 1 4 ,9 9 5 3 9 4 ,2 5 5
34 Fabricated M e ta ls .............. 9 2 1 ,6 6 0 6 3 8 ,5 7 7 3 3 ,1 5 7 8 5 ,7 6 7 12 ,1 0 1 1 4 4 ,4 4 7 5 7 0 ,5 9 535 'mm1 Machinery & Com puters . 1 ,0 1 8 ,4 2 0 7 8 8 ,5 9 8 5 9 ,5 8 3 1 4 6 ,3 6 5 2 ,2 4 6 3 2 9 ,6 0 3 6 3 1 ,4 8 5
36 - ' • Electric & Electronics ...... 1 ,2 0 4 ,2 6 6 8 1 0 ,4 9 2 6 6 ,0 0 1 3 3 4 ,2 1 1 611 4 6 9 ,6 2 2 4 5 5 ,4 7 9
37 1 T ransportation Equip

ment.
1 ,1 1 3 ,6 5 6 8 9 4 ,4 1 7 5 3 ,7 7 7 12 9 ,8 4 1 4 ,5 7 5 3 1 5 ,6 1 7 7 5 9 ,2 6 2

38,39 Mise. Manufacturing ....... 5 9 9 ,6 2 4 4 1 0 ,5 3 2 3 5 ,8 1 5 1 2 4 ,151 9 ,0 9 2 2 0 3 ,5 4 3 2 8 4 ,0 9 1
41,42 Transportation ............... 1 ,2 5 8 ,8 9 7 6 8 8 ,1 8 3 7 0 ,7 9 8 7 9 ,5 4 6 5 8 8 6 7 ,0 4 3 6 6 5 ,4 7 3
48 C om m u n ication s................. 7 8 8 ,8 0 0 6 4 2 ,6 0 9 4 6 1 ,1 0 2 1 3 3 ,7 8 3 1 5 ,1 6 2 3 4 1 ,9 9 9 1 8 2 ,1 2 9
49 U tilities....... .......... ................... 3 3 4 ,4 9 2 2 6 6 ,4 4 0 1 2 6 ,9 9 5 1 0 6 ,8 7 9 2 4 ,3 2 1 9 6 ,3 9 4 2 4 6 ,6 9 1
501 ,55 ,

75
Automotive Trade & 

Services.
1 ,3 7 3 ,7 1 8 8 0 3 ,3 0 9 5 5 ,7 9 1 2 9 7 ,3 9 8 0 4 0 7 ,9 9 5 5 9 5 ,6 9 0

5 0 ,51 ,52 W holesale d  Retail Trade 9 6 3 ,6 4 1 8 2 2 ,3 1 2 2 5 5 ,3 1 9 1 5 4 ,8 6 3 4 ,8 4 2 1 3 4 ,1 5 3 7 4 2 ,6 3 5
7692 Welding Repair .................. 2 4 ,6 2 2 2 0 ,3 1 7 7 9 7 1 1 ,1 0 8 1 7 2 1 0 ,4 9 2 1 5 ,2 7 8
13 Oil & G as  E x tra c tio n ......... 1 1 7 ,5 7 9 9 2 ,6 0 2 4 9 ,8 7 2 5 1 ,4 5 1 0 5 1 ,8 0 4 7 6 ,3 9 1
078 ,08 Horticulture & Forestry ... 1 7 3 ,8 6 3 1 0 6 ,7 8 2 2 2 ,0 5 0 3 9 ,5 4 6 5 ,1 4 6 8 3 ,2 1 7 4 4 ,8 5 6

TOTAL 1 6 ,8 7 9 ,2 8 4 1 1 ,7 3 1 ,6 5 3 1 ,9 2 2 ,5 8 9 2 ,7 7 2 ,7 4 5 3 8 0 ,9 1 9 4 ,7 1 0 ,9 7 9 8 ,7 5 7 ,8 6 8

* “E xp osed body p a r r  total e x ce e d s  total exp o sed  population b e ca u se  som e em ployees are  exp o sed  to multiple hazards. 
Source: U .S . Department of Labor, OSHA, Office of Regulatory Analysis.

On the basis of evidence in the record, 
including results from the OSHA PPE 
survey, OSHA has determined that the 
final PPE standard is both 
technologically and economically 
feasible.
Costs of Compliance

OSHA estimated compliance costs 
using data on current practices and 
exposed population from the PPE 
survey. Aggregating costs across 
industry sectors, OSHA estimates a total 
annual compliance cost of new 
provisions in the revised rule will result 
in a cost of $52.4 million. Total 
compliance costs by industry sector are 
presented in Table 3.

Technological Feasibility and Costs o f  
Compliance
Technological Feasibility

The existing and revised standards for 
subpart I require personal protective 
equipment wherever necessary by 
reason of the hazards of processes, 
environment or worker activity. New 
§1910.132(d) requires workplace hazard 
assessment and new §1910.132(0 
requires employee training in the use of 
PPE. The revised standards for eye and 
face protection, protective headwear 
and foot protection update, 
prospectively, references to pertinent 
consensus standards. OSHA expects 
that employers will be able to comply

with the new and revised requirements 
without difficulty, because the means of 
compliance are readily available and 
because the final rule “grandfathers” 
equipment that complies with the 
existing standards.

OSHA anticipates that the new 
requirements for hazard assessment, 
prohibition of defective and damaged 
equipment, and employee training can 
be implemented with available 
technical personnel and other resources. 
OSHA’s survey probed the extent to 
which firms have already adopted the 
elements of a PPE program. Gomments 
in the record were also evaluated in 
order to establish current industry 
practices.
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T A B L E  3 — In d u stry  C o m p lia n c e  C o s t s  fo r th e  P e r s o n a l  P r o te c t iv e  E q u ip m e n t S ta n d a rd

S IC s Industries
Annualized C ost of 

Com pliance with Train
ing Requirem ent

Annualized C ost 
of H azard A sse ss 

m ent

Total Annualized Cost 
of Com pliance with Re
visions to P P E  Stand

ard

2 0 ,21 Fo o d  & T o b a c c o .................................................... ..............................  $ 2 ,6 7 2 ,0 9 7 $ 5 6 3 ,7 7 5 $3 ,235 ,871
2 2 T e x tile s .............. ................................................... ...... .............................  $ 1 ,5 3 3 ,4 4 1 $ 1 7 0 ,8 9 2 $ 1 ,7 0 4 ,3 3 3
2 3 ,3 1 Apparel & L e a th e r .................................................. .............................  $ 2 ,5 8 2 ,5 4 9 $ 7 4 2 ,0 2 1 $ 3 ,3 2 4 ,5 7 0
2 4 Lum ber & W ood P r o d u c ts ................................ .............................  $ 1 ,6 7 6 ,1 9 2 $ 5 8 4 ,5 7 9 $2 ,260 ,771
2 5 Furniture & F ix tu r e s .............................................. .............................  $ 1 ,2 5 0 ,0 6 3 $ 2 6 3 ,7 2 1 $ 1 ,5 1 3 ,7 8 3
2 6 P ap er & Allied Prod ucts .................................... ............................. $ 1 ,4 0 3 ,6 5 4 $ 1 4 9 ,6 2 5 $ 1 ,5 5 3 ,2 7 9
2 7 Printing & Publishing ........................................... .............................  $ 3 ,3 4 6 ,7 1 6 $ 1 ,0 8 3 ,0 7 8 $ 4 ,4 2 9 ,7 9 4
2 8 C h e m ic a ls .................................................................. .............................  $ 1 ,0 5 9 ,4 6 3 $ 1 1 6 ,4 2 5 $ 1 ,1 7 5 ,8 8 8
2 9 Petroleum  Refining ............................................... .............................  $ 4 4 ,7 6 8 $ 2 2 ,2 3 5 $67 ,003
3 0 Rubber & P l a s t ic s .................................................. $ 1 ,3 1 2 ,9 9 7 $ 3 3 9 ,2 9 9 $1 ,6 5 2 ,2 9 6
3 2 S ton e, G lass, C o n c r e t e ..................................... .............................................. $ 5 9 1 ,9 0 5 $ 2 3 7 ,1 9 2 $ 829 ,097
3 3 Prim ary M etals ......................................................... .............................  $ 6 8 8 ,4 1 9 $ 1 4 2 ,9 1 1 $ 831 ,330
3 4 Fab ricated  M e ta ls .......... ....................................... .............................  $ 1 ,0 7 3 ,7 8 7 $ 6 1 0 ,3 1 7 $ 1 ,6 8 4 ,1 0 4
3 5 M achinery & C o m p u te rs .................................... .............................  $ 1 ,6 9 4 ,5 9 6 $ 9 1 4 ,8 4 9 $ 2 ,6 0 9 ,4 4 5
3 6 Electric & E le c tro n ic s .................. ........................ .............................  $ 3 ,2 5 9 ,8 8 9 $ 3 4 9 ,0 6 7 $ 3 ,6 0 8 ,9 5 6
3 7 Transportation Equipment ................................ .............................  $ 1 ,7 4 8 ,1 8 8 $ 1 5 2 ,3 9 7 $ 1 ,9 0 0 ,5 8 6
3 8 ,3 9 Mise. M anufacturing.............................................. .............................  $ 1 ,5 2 5 ,9 5 0 $ 2 9 7 ,2 1 3 $ 1 ,8 2 3 ,1 6 3
4 1 ,4 2 T ran sp o rtatio n .......................................................... .............................  $ 1 ,3 4 5 ,8 7 8 $ 1 ,8 7 3 ,4 6 5 $ 3 ,2 1 9 ,3 4 3
4 8 C o m m u n ica tio n s.................................................... .............................  $ 3 0 2 ,2 7 6 ' $ 1 0 5 ,5 6 7 $ 407 ,843
4 9 Utilities ......................................................................... .............................  $ 4 6 6 ,1 8 2 $ 1 1 8 ,2 6 1 $ 584 ,444
5 0 1 ,5 5 ,7 5 Automotive Trade & S ervices ......................... .............................  $ 3 ,8 7 3 ,3 9 6 $ 4 ,7 7 2 ,1 4 2 $ 8 ,6 4 5 ,5 3 8
5 0 ,5 1 ,5 2 W holesale & Retail T r a d e ................................. $ 1 ,7 5 7 ,2 7 5 $ 1 ,7 3 6 ,4 7 1 $ 3 ,4 9 3 ,7 4 6
7 6 9 2 W elding R e p a i r ....................................................... .............................  $ 4 4 ,0 4 7 $ 5 0 ,7 4 9 $94 ,796
13 Oil & G as E x tra c tio n ............................................ .............................  $ 9 2 7 ,5 2 1 $ 1 7 5 ,5 5 5 $ 1 ,1 0 3 ,0 7 7
0 7 8 ,0 8 Horticulture & F o re s tr y ........................................ .............................  $ 2 8 2 ,2 6 9 $ 3 7 3 ,6 5 9 $655 ,928

TOTAL $ 3 6 ,4 6 3 ,5 1 8 $ 1 5 ,9 4 5 ,4 6 4 $ 5 2 ,4 0 8 ,9 8 3

Sou rce: U .S . D epartm ent of Labor, OSHA, Office of Regulatory Analysis

OSHA’s survey identified 433,149 
establishments which need to take steps 
to come into compliance with the new 
provisions for hazard assessment. (Of 
825,265 affected establishments, 
approximately 47 percent already had a 
hazard assessment program in place.) 
The cost to conduct hazard assessments 
was estimated to be $15.9 million per 
year, assuming a reassessment is 
conducted once every five years.

The new provision for PPE training 
would affect approximately 10.8 million 
employees estimated in need of PPE 
training, at an annual cost of $36.5 
million.

Estimates for the cost of providing 
PPE training differ from those in 
Preliminary Regulatory Impact Analysis 
due to comments received and results 
from OSHA’s PPE survey. This 
information indicated that the problem 
of PPE non-usage is considerably more 
widespread than originally estimated. 
Correspondingly, this indicated that the

population requiring PPE training was 
larger than originally estimated.
A ssessm ent o f  H azards and Benefits 
Injuries

OSHA believes that the risk of fatality 
and injury to workers is unacceptably 
high among sectors affected by the 
revised personal protective equipment 
standard. The revised PPE standard is 
designed to enhance compliance with 
existing requirements and ensure future 
compliance related to a heightened level 
of hazard awareness and training. These 
changes to the standard should help to 
eliminate or reduce accidents within 
industries subject to the rule.

The standard has performance- 
oriented provisions addressing eye, face, 
hand, head and foot hazards that allow 
employers to adopt the most up-to-date 
PPE for use in their establishment. The 
flexibility to substitute new materials 
and technologies should produce more 
comfortable and protective PPE. An 
increase in worker acceptance and use

of PPE should translate into additional 
benefits. OSHA’s expectation is that 
increased use of better equipment will 
prevent or lessen the severity of many 
incidents.

According to BLS statistics in 
O ccupational Injuries and Illnesses in 
the United States by Industry, 1989 [6], 
there were a total of 1.6 million lost- 
workday cases and 1.8 million non-lost- 
workday cases during the survey year. 
Eastern Research Group [7] analyzed 
survey-related data, which were used to 
extract the number of these injuries that 
were related to use (or nonuse) of PPE. 
In turn, BLS Work Injury Reports were 
analyzed to estimate what portion of 
those injuries related to inconsistent or 
inappropriate use of PPE, or lack of 
hazard identification. Injuries prevented 
in significantly affected industry sectors 
are shown in Tame 4. Since injuries will 
be prevented in some other industry 
sectors as well, total estimates are 
conservative.
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TABLE 4— Injuries Prevented Through Compliance With New PPE Requirements

SIC Industry Lost W orkday  
C a s e s  Preven ted

Lost W orkdays 
Preven ted

Non-lost-workday 
C a s e s  Prevented

20,21 Fo od  & T o b a c c o ................................................... ........... ..........  3 ,1 7 8 5 7 ,1 9 5 3 ,9 4 5
22 T e x ti le s ...................................................................... ......................  7 1 0 1 2 ,7 8 0 1 ,4 0 5
23,31 Apparel & L e a th e r ........................................... . ......................  6 0 7 11 ,5 3 1 1 ,4 8 2
24 Lumber & W ood P ro d u c ts ............................... ......................  1 ,8 5 0 3 5 ,1 5 1 2 ,3 7 5
25 Furniture & Fixtures ........................................... ......................  1 ,2 1 6 2 0 ,6 8 0 1 ,8 1 8
26 P ap er & Allied P r o d u c ts ....... ........................... ......................  9 7 8 2 1 ,5 1 2 1 ,7 1 8
27 Printing & Pu blishin g......................................... ......................  7 5 5 1 4 ,3 4 0 1,361
28 C h e m ic a ls ................................................................. ......................  7 8 3 1 4 ,8 7 0 1 ,0 8 2
29 Petroleum  R efinin g............................................. ......................  1 2 0 2 ,5 2 9 1 2 5
30 Rubber & P l a s t i c s ............................................... 1 ,8 7 3 3 1 ,8 3 7 2 ,6 2 5
32 Ston e, G lass, C o n c r e te .................................... ......................  9 8 9 1 9 ,7 8 2 1 ,5 7 8
33 Prim ary M e ta l s ..................................................... ......................  1 ,8 2 9 3 6 ,5 8 7 2 ,8 2 1
34 Fab ricated M e ta ls ................................................ ........................ 3 ,5 0 6 6 3 ,1 1 4 6 ,0 9 7
35 Machinery & C om puters ................................. .......................  3 ,3 7 2 5 7 ,3 2 4 6 ,7 4 4
36 Electric & E le c tro n ic s ........................................ .......................  1 ,3 4 3 2 4 ,1 7 3 2 ,5 7 8
37 Transportation E q u ip m en t............................. . .......................  1 ,9 6 6 3 7 ,3 5 9 5 ,8 2 9
38,39 Mise. M an u factu in g........................................... . ........................ 1 ,0 4 4 1 9 ,3 7 4 1 ,6 1 0
4 1 ,4 2 T ran sp orta tion ...................................................... . .......................  2 ,1 2 7 5 4 ,7 1 0 2 ,3 5 5
48 C om m u n ication s.................................................. .......................  2 5 5 4 ,8 4 6 3 5 7
49 U tilities...................................................................... .......................  7 4 0 1 3 ,3 1 8 8 6 7
5 0 1 ,5 5 ,7 5 Automotive Trade & S e r v i c e s ...................... .......................  1 ,4 2 3 2 6 ,0 0 5 7 ,9 4 2
5 0 ,5 1 ,5 2 W holesale & Retail T r a d e ............................. .......................  6 ,2 4 3 1 0 9 ,7 4 3 7 ,0 0 5
7692 W elding R e p a ir ...................................................... ........................ 9 0 1 ,4 2 4 91
13 Oil & G a s  Extraction ........................................ .......................  3 8 9 1 1 ,6 8 0 4 0 4
0 7 8 ,0 8 Horticulture & F o r e s tr y ......................... .......... ....... ...............  5 3 7 1 0 ,3 5 8 3 1 6

3 7 ,9 2 4 7 1 2 ,2 2 3 6 4 ,5 3 0

Source: U .S . Departm ent of Labor, B ureau of Labor Statistics and O SH A, Office of Regulatory Analysis

OSHA estimates that 712,000 lost 
workdays 2 and 65,000 non-lost 
workday cases will be realized from 
compliance with requirements for 
employee training and workplace 
hazard assessment. These benefits will 
be gained through selection of more 
appropriate PPE, increased awareness of 
hazards and improved consistency in 
use. These benefit estimates exceed 
those of the PRIA because OSHA has 
determined that current compliance 
with the PPE standards is poorer than 
was estimated in the PRIA. In addition, 
OSHA believes these requirements will 
enhance compliance with existing 
requirements, thereby preventing more 
injuries; however, the extent of these 
benefits are difficult to quantify.

OSHA also estimated the number of 
fatalities associated with the absence of 
personal protective equipment. From an 
analysis of BLS, NIOSH and OSHA 
accident data, OSHA estimates that 125 
fatal head injuries occur annually.
While most fatal head injuries are the 
result of crushing injuries, falls, 
explosions and other traumatic events 
beyond the scope of this standard, some 
are preventable with the use of head 
protection. Based on a review of OSHA

2 Recent research by Arthur Oleinick identifies a 
possible underestimation of lost workdays when 
reference periods are bounded by calendar years, as 
in the BLS survey. For elaboration of this point, see 
Oleinick [8],

accident abstracts and an understanding 
of the rule's scope and effectiveness, 
OSHA estimates that 4 head injury 
fatality cases are preventable each year, 
through compliance with the new 
provisions of the standard.
Cost Savings

Based upon these estimated reduction 
in injuries, OSHA estimates that society 
will reap substantial economic benefits 
from prevented injuries. Lost work time 
injuries can be particularly expensive.

PPE is uniquely effective in 
preventing eye injuries, for example, 
which can be severely debilitating. Dr. 
Leonard Parver [9, pp. 28-291 of 
Georgetown University’s ophthalmology 
department elaborated on this cost to 
employers;

These injuries tend to be very devastating. 
They have severe impact on the patient in 
terms of vision, and the costs are 
phenomenal. We estimate the costs of 
hospitalizing these patients at $250 million 
per year. That’s just for the hospital stay; that 
doesn’t include lost work days and 
compensation costs. This is a very significant 
problem, and very, very preventable. We’re 
not talking about reinventing the wheel here. 
We have the means of doing this. We have 
adequate eye protective gear. It’s a matter of 
educating the workforce that this is 
necessary.

While employers typically bear only a 
fraction of the costs related to injuries, 
these costs can be substantial.

Employers specifically will benefit from 
reduced lost production time, 
administrative time spent preparing 
insurance claims and accident reports 
and replacing injured workers. Based on 
a 1981 study by Levitt and coworkers
[10], OSHA estimates the cost to 
employers from the average lost 
worktime injury is at least $4000 3. This 
cost includes:

• Administrative cost of handling 
insurance company claims.

• Wages paid to other workers for the 
time not worked (work interrupted).

• Cost of scheduling and funding 
overtime necessitated by the accident.

• Cost to find and train a replacement 
worker.

• Extra wage cost to rehabilitate the 
returning worker at a reduced capacity.

• Cost to clean up, repair, or replace 
damage from the accident.

• Cost of wages for supervision 
associated with the accident.

• Cost for safety and clerical 
personnel to record and investigate the 
accident.
. Other nonquantifiable costs 
associated with accidents, such as

3 Levitt’s wage rates were adjusted to reflect 
current wage conditions in general industry [11]. In 
light of the National Safety Council estimates 
presented later in this document, given the 
debilitating severity of many PPE accidents (eye, 
head], and the surge in workers compensation costs 
in recent years, an estimate of $4000 per injury is 
likely to be conservative.
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increased anxiety among n on-injured 
workers, the loss of employee goodwill 
towards the employer, and the impact 
on public perception of a company and 
its products were not considered in the 
Levitt study.

Based on the Levitt study and the 
estimated 37,924 lost workdays 
prevented, OSH A estimates that the rule 
will save firms over $150 million 
annually.

However, as noted above, the cost of 
workplace injuries is typically borne 
primarily by employees themselves. The 
National Safety Council recently 
calculated the societal cost per lost 
worktime injury at $27,000 (7,p. 35], by 
factoring in long-term wage losses, 
medical expenses, administrative 
expenses and miscellaneous employer 
costs. Applying this figure to OSHA’s 
estimate of 37,924 lost workday injuries 
prevented annually, revisions to this 
rule should save society (employees, 
employers and third parties) over $1 
billion annually.

These estimates of the economic 
benefits of the rule may be conservative, 
since the benefits analysis focuses on 
injuries prevented, not reduced severity 
of injuries. To the extent the rule results 
in nonlost workday injuries, as opposed 
to disabling lost workday injuries, the 
economic benefits may be greater yet. In 
sum, OSHA estimates the rule will save 
society over $1 billion annually, 
dwarfing the initial $52 million 
investment. Employers themselves 
should save over $150 million through 
full compliance with revisions to the 
PPE standard, approximately three 
times the estimated cost of compliance.
Econom ic Im pact and Regulatory 
Flexibility Analysis

OSHA analyzed the potential 
economic impact of the revised PPE 
standard and has determined that none 
of the major industry groups subject to 
the standard would experience a 
significant economic burden as a result 
of compliance, even before cost savings

to employers are factored in. Table 5 
presents average compliance cost, 
revenue, profit, and economic impacts 
of the standard for establishments in 
affected industry groups. If all of the 
compliance costs are passed through to 
the consumer, OSHA estimates that the 
average price increase would be 
negligible, less than 0.001 percent, 
calculated as the ratio of total 
compliance cost to industry sales. The 
maximum price increase in any industry 
would be less than 0.005 percent. Given 
the minuscule price increases necessary 
to cover these safety investments, 
employers should be able to pass along 
compliance costs to their customers. 
However, even if all costs were absorbed 
by the affected firms, the average 
reduction in profits would be 
approximately 0.01 percent, the largest 
being 0.06 percent. OSHA, therefore, 
does not expect the revised standard to 
have a  significant economic impact on 
affected firms or industries 4.

TABLE 5—Economic Impact of the PPE Standard on Affected Establishments (Gross Costs)

SIC Industry
Number of Af
fected  E stab 

lishments

Annual C om 
pliance C ost

A verage  
C ost per 

Establish
m ent

A verage S a le s  
per Establish

m ent

A verage  
P re-T ax  

Profits per 
Establish

m ent

C ost a s  Percen t of:

Revenue Profit

2 0 ,2 1 Fo od  & T o b a c c o ....... ................. 2 0 ,9 5 9 $ 3 ,2 3 5 ,8 7 1 $ 1 5 4 $ 3 5 ,9 7 9 ,3 5 3 $ 2 ,2 3 3 ,8 8 1 0 .0 0 0 4 % 0.007%
2 2 T e x tile s ........ ................................... 3 ,9 9 4 1 ,7 0 4 ,3 3 3 4 2 7 1 2 ,5 1 9 ,1 6 5 6 9 7 ,8 2 3 0 .0 0 3 4 % 0.061%
2 3 ,3 1 Apparel & L e a th e r ...................... 1 9 ,2 5 3 3 ,3 2 4 ,5 7 0 1 7 3 5 ,5 8 6 ,9 3 6 3 3 0 ,0 9 4 0 .0 0 3 1 % 0.052%
2 4 Lumber & W ood Products .... 3 6 ,0 2 2 2 ,2 6 0 ,7 7 1 6 3 3 ,1 3 1 ,2 4 3 1 6 8 ,0 1 4 0 .0 0 2 0 % 0.037%
2 5 Furniture & Fixtures .................. 9 ,6 7 0 1 ,5 1 3 ,7 8 3 1 5 7 5 ,3 0 0 ,6 5 5 3 0 4 ,2 0 4 0 .0 0 3 0 % 0.051%
2 6 P ap er & Allied Products ------ 5 ,4 2 5 1 ,5 5 3 ,2 7 9 2 8 6 2 6 ,3 3 1 ,1 4 1 1 ,4 5 9 ,8 4 8 0 .0 0 1 1 % 0.020%
2 7 Printing & Publishing .............. 3 8 ,6 1 8 4 ,4 2 9 ,7 9 4 1 1 5 4 ,6 8 1 ,5 1 1 3 4 8 ,9 7 9 0 .0 0 2 5 % 0.033%
2 8 C hem icals ....................................... 9 ,6 2 5 1 ,1 7 5 ,8 8 8 1 2 2 3 2 ,9 3 5 ,8 1 4 1 ,9 7 4 ,9 0 2 0 .0 0 0 4 % 0.006%
2 9 Petroleum  Refining .................... 1 ,3 9 4 6 7 ,0 0 3 4 8 1 5 9 ,3 0 7 ,4 2 3 7 ,9 6 5 ,3 7 1 0 .0 0 0 0 % 0.001%
3 0 Rubber & P l a s t ic s ................ . 1 2 ,2 2 2 1 ,6 5 2 ,2 9 6 1 3 5 9 ,5 8 7 ,4 2 7 5 9 9 ,0 4 4 0 .0 0 1 4 % 0.023%
3 2 S ton e, G lass, C on crete  .......... 1 2 ,7 5 4 8 2 9 ,0 9 7 6 5 6 .6 7 1 ,7 3 7 3 9 0 ,3 6 2 0 .0 0 1 0 % 0.017%
3 3 Primary M e ta ls .............. .............. 6 ,1 1 4 8 3 1 ,3 3 0 1 3 6 2 3 ,0 6 0 ,4 0 1 1 ,2 1 0 ,6 1 5 0 .0 0 0 6 % 0.011%
3 4 Fab ricated M e ta ls .................. . 2 8 ,1 7 9 1 ,6 8 4 ,1 0 4 6 0 6 ,4 4 4 ,4 6 2 3 7 2 ,4 2 4 0 .0 0 0 9 % 0.016%
3 5 M achinery & C o m p u te rs ......... 4 1 ,6 9 2 2 ,6 0 9 ,4 4 5 6 3 1 1 ,2 7 4 ,4 7 0 7 6 3 ,5 6 0 0.0006% 0.008%
3 6 Electric & E le c tro n ics ................ 1 2 ,7 7 7 3 ,6 0 8 ,9 5 6 2 8 2 1 3 ,1 8 6 ,5 3 3 7 7 2 ,5 4 4 0 .0 0 2 1 % 0.037%
3 7 Transportation Equipment .... 8 ,0 8 1 1 ,9 0 0 ,5 8 6 2 3 5 5 6 ,3 1 2 ,3 1 1 3 ,0 3 6 ,4 6 9 0 .0 0 0 4 % 0.008%
3 8 ,3 9 Mise. M anufacturing.................. 1 7 ,1 9 7 1 ,8 2 3 ,1 6 3 1 0 6 1 0 ,1 9 7 ,8 7 2 6 8 7 ,0 1 0 0 .0 0 1 0 % 0.015%
4 1 ,4 2 T ran sp ortation ..................... 9 1 ,5 8 3 3 ,2 1 9 ,3 4 3 3 5 2 ,5 0 2 ,9 9 1 7 2 1 ,9 9 5 0 .0 0 1 4 % 0.005%
4 8 Com m unications ......................... 6 ,8 5 7 4 0 7 ,8 4 3 5 9 1 8 ,1 8 4 ,3 4 2 3 ,1 6 8 ,4 8 4 0 .0 0 0 3 % 0.002%
4 9 Utilities ............................................. 1 1 ,1 3 4 5 8 4 ,4 4 4 5 2 2 6 ,4 1 8 ,6 4 8 2 ,7 4 2 ,7 4 9 0 .0 0 0 2 % 0.002%
5 0 1 ,5 5 , Automotive Trade & Services 2 5 5 ,5 0 6 8 ,6 4 5 ,5 3 8 3 4 1 ,8 9 6 ,3 7 5 6 7 ,4 7 8 0 .0 0 1 8 % 0.050%

7 5
5 0 ,5 1 ,5 2 W holesale & Retail T r a d e ...... 1 2 1 ,7 5 3 3 ,4 9 3 ,7 4 6 2 9 6 ,0 0 1 ,8 9 4 2 6 4 ,9 4 6 0 .0 0 0 5 % 0.011%
7 6 9 2 W elding R e p a i r ........................... 6 ,6 5 2 9 4 ,7 9 6 14 2 9 4 ,9 9 6 2 7 ,9 2 8 0 .0 0 4 8 % 0.051%

13 Oil & G as E x tra c tio n ................. 9 ,1 2 9 1 ,1 0 3 ,0 7 7 121 3 6 ,3 2 3 ,4 0 3 3 ,6 0 1 ,3 3 1 0 .0 0 0 3 % 0.003%

0 7 8 ,0 8 Horticulture & F o re s try ............. 3 5 ,6 7 5 6 5 5 ,9 2 8 1 8 5 2 6 ,6 5 8 4 2 ,0 0 7 0 .0 0 3 5 % 0.044%
TOTAL/WEIGHTED AVER- 8 2 2 ,2 6 5 $ 5 2 ,4 0 8 ,9 8 3 $ 6 4 $ 7 ,2 3 3 ,6 0 5 $ 5 1 9 ,4 9 7 0 .0 0 0 9 % 0.012%

;____________ A G E._________________________________

S o u rce : U .S . Department of Labor, O ccupational Safety a n d  Health Administration, Office of Regulatory Analysis

« In the Preliminary Regulatory Impact Analysis 
[l], OSHA analyzed the entire spectrum of affected 
industries, and had determined no significant 
economic impact would result on establishments on 
any industry, with substantially less impact in

those establishments without heavy PPE use. This 
determination was reached even though the PRIA 
included costs not directly attributable to the 
proposal, resulting in a total cost estimate which 
was nearly twice the cost estimated in this final

analysis. Accordingly, OSHA reaffirms that 
establishments in those industries will incur 
minimal economic impact.
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In accordance with the Regulatory 
Flexibility Act of USC 601 et seq.)> 
OSHA also analyzed the economic 
impact on small establishments (19 or 
fewer employees), looking particularly 
for signs that the rule would pose 
excessive burdens per employee, 
relative to impacts faced by larger

entities. OSHA has determined that, in 
relation to compliance with the 
standard, equipment purchases and 
labor utilization will to a great extent 
depend positively on size of workforce; 
smaller firms are not expected to incur 
relatively higher costs per worker. As 
shown in Table 6, OSHA estimates that

the average price impact for small 
establishments will be 0.002 percent, 
while profit impacts will not exceed 
0.04 percent under the assumption that 
all compliance costs are absorbed by 
firms. These impacts are judged to be 
relatively minor; therefore, the PPE 
standard is economically feasible for 
small establishments.

TABLE 6— Economic Impact of the PPE Standard on Affected Small Establishments (19 or Fewer Employees) (Gross Costs)

SIC Industry
.Num ber of Af
fected  E stab 

lishments

Annual C om 
pliance C o st

A verage  
C ost per 

Establish
m ent

A verage S a le s  
p er Establish

m ent

A verage  
P re-T ax  

Profits per 
Establish

m ent

C o st a s  P ercen t of:

R even ue Profit

20,21 Food“& Tobacco.................. 1 0 ,0 9 5 $ 3 0 1 ,2 4 1 $ 3 0 $ 5 ,0 8 0 ,9 9 9 $ 3 8 0 ,5 7 4 0 .0 0 0 6 % 0 2 1 %

22 TextBes................................. 1 ,2 0 4 7 7 ,5 0 0 6 4 3 ,0 8 1 ,2 6 5 1 5 9 ,4 3 7 0 .0 0 2 1 % 0 .0 4 %

23,31 Apparel & Leather...... ........ 9 ,1 3 4 2 3 0 ,3 8 5 2 5 9 9 4 ,5 7 2 4 6 ,2 0 6 0 .0 0 2 5 % 0 .0 5 %
24 Lumber & Wood Products .... 2 3 ,1 9 0 5 3 7 ,2 8 5 2 3 5 5 0 ,7 2 7 2 3 ,5 4 1 0 .0 0 4 2 % 0 .1 0 %
25 Furniture & Fixtures ............ 5 ,4 7 6 1 6 5 ,0 2 6 3 0 8 5 4 .7 9 0 3 8 2 8 5 0 .0 0 3 5 % 0 .0 8 %
26 Paper & Allied Products.... 1 ,7 5 5 7 1 .0 0 2 4 0 3 ,9 9 8 ,2 7 2 2 1 2 ,8 7 4 0 .0 0 1 0 % 0 2 2 %
27 Printing & Publishing ........... 2 5 .7 0 5 7 7 5 ,3 9 5 3 0 5 0 4 ,0 1 2 2 9 ,6 4 8 0 .0 0 6 0 % 0 .1 0 %
28 Chemicals............ ............... 5 ,7 4 3 8 7 ,5 0 4 15 4 ,0 1 7 ,9 1 0 2 3 3 ,8 1 5 0 .0 0 0 4 % 0 .0 1 %
29 Petroleum Refining...... . 8 9 2 1 9 ,8 6 0 2 2 1 7 ,8 4 9 ,4 3 5 8 9 2 ,4 7 2 0 .0 0 0 1 % 0 .0 0 %
30 Rubber & Ptastics................ 4 ,4 7 3 9 4 ,9 0 9 21 2 ,0 2 0 ,6 7 0 1 1 0 ,5 6 5 0 .0 0 1 1 % 0 .0 2 %
32 Stone, Glass, Concrete ....... 8 ,6 9 5 1 5 2 ,9 3 8 18 1 ,2 3 4 ,7 7 6 5 8 ,6 3 9 0 2 0 1 4 % 0 .0 3 %
33 Primary Metals................... 2 ,0 9 8 3 8 ,7 2 3 18 5 ,9 4 5 ,9 2 9 3 1 0 ,4 5 2 0 .0 0 0 3 % 0 2 1 %
34 Fabricated Metals................ 1 3 ,8 5 2 2 5 3 ,4 7 2 18 1 ,4 6 5 ,3 8 7 6 9 ,5 3 3 0 2 0 1 2 % 0 .0 3 %
35 Machinery & Computers...... 2 5 ,9 9 1 4 1 3 ,H 7 1 6 1 ,7 8 6 ,5 3 6 1 0 5 ,3 1 1 0 .0 0 0 9 % 0 .0 2 %
36 Electric & Electronics--------- 5 ,3 9 7 1 1 9 ,4 5 1 22 7 ,3 7 4 ,3 4 1 4 3 2 ,0 3 2 0 .0 0 0 3 % 0 2 1 %
37 Transportation Equipment — 4 ,1 7 1 6 7 ,8 4 7 1 6 3 ,2 8 1 ,2 1 9 1 6 4 2 9 4 0 2 0 0 5 % 0 .0 1 %
38,39 Mise, Manufacturing............. 1 1 ,3 3 0 3 3 2 ,0 9 9 2 9 1 ,1 0 4 ,6 2 5 6 0 ,7 1 8 0 2 0 2 7 % 0 .0 5 %
41,42 Transportation........ ........ . 5 0 ,5 1 4 8 9 5 ,1 2 0 18 4 5 7 ,0 5 9 5 0 ,5 2 3 0 .0 0 3 9 % 0 .0 4 %
48 Communications............. ..... 4 ,4 3 2 1 0 1 ,2 2 6 2 3 2 ,1 8 7 ,0 2 2 3 8 1 ,0 7 2 0 .0 0 1 0 % 0 2 1 %
49 Utilities ................................. 6 ,2 6 2 6 1 ,9 1 3 10 1 ,9 9 8 ,5 8 9 1 9 7 ,5 1 9 0 2 0 0 5 % 0 2 1 %
501.55, Automotive Trade & Services 2 3 0 ,3 9 6 5 ,8 4 5 ,6 6 4 2 5 5 0 5 ,3 4 7 1 6 2 1 2 0 .0 0 5 0 % 0 .1 6 %

75
50 ,51 ,52 Wholesale & Retail Trade.... 9 1 ,7 2 2 1 ,3 7 1 ,4 4 8 15  . 1 ,2 4 5 ,5 8 3 4 4 ,8 6 9 0 .0 0 1 2 % 0 2 3 %
7692 Welding Repair.................... 6 ,0 7 8 5 3 ,1 4 6 9 1 0 5 ,2 4 0 8 ,5 4 3 0 2 0 8 3 % 0 .1 0 %
13 Oil & Gas E x tra c tio n ................. 6 ,4 9 4 1 6 7 ,8 3 3 2 6 9 7 9 ,6 7 4 7 9 .6 7 0 0 2 0 2 6 % 0 2 3 %
078,08 Horticulture & Forestry -------- 3 0 ,2 3 8 4 9 4 ,5 3 9 1 6 1 8 4 ,0 3 3 1 2 ,6 2 2 0 .0 0 8 9 %  , 0 .1 3 %

TOTAL/WEIGHTED AVER- 5 8 5 ,3 3 7 $ 1 2 ,7 2 8 ,6 4 4 $ 2 2 $ 1 ,0 1 4 ,8 5 0 $ 5 4 ,4 1 9 0 2 0 2 1 % 0 .0 4 %
____________ AGE. _______________________ ' ________________________ _

Source: U .S . D epartm ent of Labor, O ccupational Safety an d  Health Administration, Office of R egulatory Analysis

Environmental Im pact

The revisions to the PPE standard 
have been reviewed in accordance with 
the requirements of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321, et seq.), the regulations of 
the Council on Environmental Quality 
(40 CFR part 1500 through 1517), and 
the Department of Labor's NEPA 
procedures (29 CFR part 11). As a result 
of this review, OSHA has determined 
that the new PPE standard will have no 
significant environmental impact.
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V. Statutory Considerations 
A. Introduction

OSHA has described the hazards that 
require the use of PPE and the measures 
required to protect affected employees 
from those hazards in Section I, 
Background, Section II, W orkplace 
hazards involved ; and Section III, 
Summary and Explanation o f  the Final 
Buie, above. The Agency is providing 
the following discussion of the statutory 
mandate for OSHA rulemaking activity 
to explain the legal basis for its 
determination that the revised PPE 
standard, as promulgated, is reasonably 
necessary to protect affected employees 
from significant risks of injury and 
death.

Section 2(b)(3) of the Occupational 
Safety and Health Act authorizes “the 
Secretary of Labor to set mandatory 
occupational safety  and health  
standards applicable to businesses 
affecting interstate commerce”, and 
section 5(a)(2) provides that “(e]ach 
employer shall comply with 
occupational safety  and health  
standards promulgated under this Act” 
(emphasis added). Section 3(8) of the 
OSH Act (29 U.S.C. § 652(8)) provides 
that “the term ’occupational safety and 
health standard’ means a standard 
which requires conditions, or the 
adoption or use of one or more 
practices, means, methods, operations, 
or processes, reasonably necessary or 
appropriate to provide safe or healthful 
employment and places of 
employment.”

In two recent cases, reviewing courts 
have expressed concern that OSHA's 
interpretation of these provisions of the 
OSH Act, particularly of section 3(8) as 
it pertains to safety rulemaking, could 
lead to overly costly or under-protective 
safety standards. In International Union, 
UAWv.OSHA, 938 F.2d 1310 (D.C. Cir. 
1991), the District of Columbia Circuit 
rejected substantive challenges to 
OSHA’s lockout/tagout standard and 
denied a request that enforcement of 
that standard be stayed, but it also 
expressed concern mat OSHA’s 
interpretation of the OSH Act could lead 
to safety standards that are very costly 
and only minimally protective. In 
N ational Grain & F eed  A ss’n v. OSHA, 
866 F.2d 717 (5th Cir. 1989), the Fifth 
Circuit concluded that Congress gave 
OSHA considerable discretion in 
structuring the costs and benefits of 
safety standards but, concerned that the 
grain dust standard might be under- 
protective, directed OSHA to consider 
adding a provision that might further 
reduce significant risk of fire and 
explosion.

OSHA rulemakings involve a 
significant degree of agency expertise 
and policy-making discretion to which 
reviewing courts must defer. (See for 
example, Building Sr Constr. Trades 
D ep’t, AFL-CIO v. Brock, 838 F.2d 1258, 
1266 (D.C. Cir. 1988); Industrial Union 
D ep’t, AFL-CIO v. Am erican Petroleum  
Inst., 448 U.S. 607, 655 n. 62 (1980).) At 
the same time, the agency’s technical 
expertise and policy-making authority 
must be exercised within discernable 
parameters. The lockout/tágout and 
grain handling standard decisions 
sought clarification of the agency’s view 
of the scope of its expertise and 
authority. In light of those decisions, the 
preamble to this safety standard states 
OSHA’s views regarding the limits of its 
safety rulemaking authority and 
explains why the Agency is confident 
that its interpretive views have in the 
past avoided regulatory extremes and 
continue to do so in this rule.

Stated briefly, the OSH Act requires 
that, before promulgating any 
occupational safety standard, OSHA 
demonstrate based on substantial 
evidence in the record as a whole that:
(1) the proposed standard will 
substantially reduce a significant risk of 
material harm; (2) compliance is 
technologically feasible in the sense that 
the protective measures being required 
already exist, can be brought into 
existence with available technology, or 
can be created with technology that can 
reasonably be developed; (3) 
compliance is economically feasible in 
the sense that industry can absorb or 
pass on the costs without major 
dislocation or threat of instability; and
(4) the standard is cost effective in that 
it employs the least expensive 
protective measures capable of reducing 
or eliminating significant risk. 
Additionally, proposed safety standards 
must be compatible with prior agency 
action, must be responsive to significant 
comment in the record, and, to the 
extent allowed by statute, must be 
consistent with applicable Executive 
Orders. These elements limit OSHA’s 
regulatory discretion for safety 
rulemaking and provide a decision
making framework for developing a 
rule.
B. Congress concluded that OSHA 
regulations are necessary to protect 
workers from  occu pational hazards and  
that em ployers shou ld be requ ired to 
reduce or elim inate significant 
w orkplace health  and safety  threats.

At section 2(a) of the OSH Act (29 
U.S.C. § 651(a)), Congress announced its 
determination that occupational injury 
and illness should be eliminated as 
much as possible: “The Congress finds

that occupational injury and illness 
arising out of work situations impose a 
substantial burden upon, and are a 
hindrance to, interstate commerce in 
terms of lost production, wage loss, 
medical expenses, and disability 
compensation payments.” Congress 
therefore declared “it to be its purpose 
and policy * * * to assure so far as 
possible every working man and woman 
in the Nation safe * * * working 
conditions (29 U.S.C § 651(b)].”

To that end, Congress instructed the 
Secretary of Labor to adopt existing 
federal and consensus standards during 
the first two years after the OSH Act 
became effective and, in the event of 
conflict among any such standards, to 
“promulgate the standard which assures 
the greatest protection of the safety or 
health of the affected employees (29 
U.S.C. § 655(a)].” Congress also directed 
the Secretary to set mandatory 
occupational safety standards (29 U.S.C. 
§ 651(b)(3)], based on a rulemaking 
record and substantial evidence [29 
U.S.C. § 655(b)(2)], that are “reasonably 
necessary or appropriate to provide safe 
* * * employment and places of 
employment.” When promulgating 
permanent safety or health standards 
that differ from existing national 
consensus standards, the Secretary must 
explain “why the rule as adopted will 
better effectuate the purposes of this Act 
than the national consensus standard 
[29 U.S.C. § 655(b)(8)].” 
Correspondingly, every employer must 
comply with OSHA standards and, in 
addition, “furnish to each of his 
employees employment and a place of 
employment which are free from 
recognized hazards that are causing or 
are likely to cause death or serious 
physical harm to his employees [29 
U.S.C. § 654(a)].”

“Congress understood that the Act 
would create substantial costs for 
employers, yet intended to impose such 
costs when necessary to create a safe 
and healthful working environment. 
Congress viewed the costs of health and 
safety as a cost of doing business* * *. 
Indeed, Congress thought that the 
fin an cial costs of health and safety 
problems in the workplace were as large 
as or larger than the fin an cial costs of 
eliminating these problems [American 
Textile Mfrs. Inst. Inc. v. Donovan, 452 
U.S. 490, 519-522 (1981) (ATMI); 
emphasis was supplied in original].” 
“(T]he fundamental objective of the Act 
(is] to prevent occupational deaths and 
serious injuries [W hirlpool Corp. v. 
M arshall, 445 U.S. 1 ,11  (1980)].” “We 
know the costs would be put into 
consumer goods but that is the price we 
should pay for the 80 million workers 
in America (S. Rep. No. 91-1282,91st
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Cong., 2d Sess. (1970); H.R. Rep. No. 
91-1291, 91st Cong., 2d Sess. (1970), 
reprinted in Senate Committee on Labor 
and Public Welfare, Legislative H istory 
of the O ccupational Safety and H ealth 
■Act o f 1970, (Committee Print 1971)’ 
(‘‘Leg. Hist.”) at 444 (Senator 
Yarborough)].” “Of course, it will cost a 
little more per item to produce a 
washing machine. Those of us who use 
washing machines will pay for the 
increased cost, but it is worth it, to stop 
the terrible death and injury rate in this 
country [Idi at 324; see also 510—511, 
517].”

[T]he vitality of the Nation’s economy will 
be enhanced by the greater productivity 
realized through saved lives and useful years 
of labor.

When one man is injured or disabled by an 
industrial accident or disease, it is he and his 
family who suffer the most immediate and 
personal loss. However, that tragic loss al?o 
affects each of us. As a result of occupational 
accidents and disease, over $1.5 billion in 
wages is lost each year (1970 dollars], and the 
annual loss to the gross national product is 
estimated to be over $8 billion. Vast 
resources that could be available for 
productive use are siphoned off to pay 
workmen’s compensation and medical 
expenses* * *.

Only through a comprehensive approach 
can we hope to effect a significant reduction 
in these job death and casualty figures. [Id. 
at 518-19 (Senator Cranston)]

Congress considered uniform 
enforcement crucial because it would 
reduce or eliminate the disadvantage 
that a conscientious employer might 
experience where inter-industry or 
intra-industry competition is present. 
Moreover, ‘‘many employers -- 
particularly smaller ones -- simply 
cannot make the necessary investment 
in health and safety, and survive 
competitively, unless all are compelled 
to do so [Leg. Hist, at 144, 854,1188, 
1201].”

Thus, the statutory text and legislative 
history make clear that Congress 
conclusively determined that OSHA 
regulation is necessary to protect 
workers from occupational hazards and 
that employers should be required to 
reduce or eliminate significant 
workplace health and safety threats.
C. As construed by the courts and by  
OSHA, the OSH Act sets clear and  
reasonable lim its fo r  agency rulem aking 
action. |P|«

OSHA has long followed the teaching 
that section 3(8) of the OSH Act requires 
that, before it promulgates “any 
permanent health or safety standard, (it 
must] make a threshold finding that a 
place of employment is unsafe — in the 
sense that significant risks are present 
and can be eliminated or lessened by a

change in practices [Industrial Union 
D ep’t, AFL-CIO v. Am erican Petroleum  
Inst., 448 U.S. 607, 642 (1980)
(plurality) [Benzene); emphasis was 
supplied in original].” Thus, the 
national consensus and existing federal 
standards that Congress instructed 
OSHA to adopt summarily within two 
years of the OSH Act’s inception 
provide reference points concerning the 
least an OSHA standard should achieve 
(29 U.S.C. §§ 655(a)). As a result, OSHA 
is precluded from regulating 
insignificant safety risks or from issuing 
safety standards that do not at least 
lessen risk in a significant way.

The OSH Act also limits OSHA’s 
discretion to issue overly burdensome 
rules, as the agency also has long 
recognized that “any standard that was 
not economically or technologically 
feasible would a fortiori not be 
‘reasonably necessary or appropriate’ 
under the Act. See Industrial Union 
D ep’t v. Hodgson, [499 F.2d 467, 478 
(D.C. Cir. 1974)] (‘Congress does not 
appear to have intended to protect 
employees by putting their employers 
out of business.’) [American Textile 
Mfrs. Instl Inc., 452 U.S. at 513 n. 31 (a 
standard is economically feasible even if 
it portends ‘disaster for some marginal 
firms,’ but it is economically infeasible 
if it ‘threaten[sj massive dislocation to, 
or imperil[s] the existence of,’ the 
industry)].”

By stating the test in terms of “threat” 
and “peril,” the Supreme Court made 
clear in ATM Ithat economic 
infeasibility begins short of industry
wide bankruptcy. OSHA itself has 
placed the line considerably below this 
level. (See for example, ATMI, 452 U.S. 
at 527 n. 50; 43 FR 27, 360 (June 23, 
1978). Proposed 200 pg/m3 PEL for 
cotton dust did not raise serious 
possibility of industry-wide bankruptcy, 
but impact on weaving sector would be 
severe, possibly requiring 
reconstruction of 90 percent of all 
weave rooms. OSHA concluded that the 
200 |ig/m3 level was not feasible for 
weaving and that 750 pg/m3 was all that 
could reasonably be required). See also 
54 FR 29, 245-246 (July 11,1989); 
American Iron & Steel Institute, 939
F.2d at 1003. OSHA raised engineering 
control level for lead in small 
nonferrous foundries to avoid the 
possibility of bankruptcy for about half 
of small foundries even though the 
industry as a whole could have survived 
the loss of small firms,)

All OSHA standards must also be 
cost-effective in the sense that the 
protective measures being required must 
be the least expensive measures capable 
of achieving the desired end [ATMI, at 
514 n. 32; Building and Constr. Trades

D ep’t AFL-CIO v. Brock, 838 F.2d 1258, 
1269 (D.C. Cir. 1988)). OSHA gives 
additional consideration to financial 
impact in setting the period of time that 
should be allowed for compliance, 
allowing as much as ten years for 
compliance phase-in. (See United 
Steelworker's o f  Am. v. M arshall, 647
F.2d 1189,1278 (D.C. Cir. 1980), cert, 
denied, 453 U.S. 913 (1981).) 
Additionally, OSHA’s enforcement 
policy takes account of financial 
hardship on an individualized basis. 
OSHA’s Field Operations Manual 
provides that, based on an employer’s 
economic situation, OSHA may extend 
the period within which a violation 
must be corrected after issuance of a 
citation (CPL. 2.45B, Chapter III, 
paragraph E6d(3)(a), Dec. 31,1990).

To reach the necessary findings and 
conclusions, OSHA conducts 
rulemaking in accordance with the 
requirements of section 6 of the OSH 
Act. The rulemaking process enables the 
Agency to determine the qualitative 
and, if possible, the quantitative nature 
of the risk with (and without) 
regulation, the technological feasibility 
of compliance, the availability of capital 
to the industry and the extent to which 
that capital is required for other 
purposes, the industry’s profit history, 
the industry’s ability to absorb costs or 
pass them on to the consumer, the 
impact of higher costs on demand, and 
the impact on competition with 
substitutes and imports. (See ATMI'.at 
2501-2503; Am erican Iron & Steel 
Institute generally.) Section 6(f) of the 
OSH Act further provides that, if the 
validity of a standard is challenged, 
OSHA must support its conclusions 
with “substantial evidence in the record 
considered as a whole,” a standard that 
courts have determined requires fairly 
close scrutiny of agency action and the 
explanation of that action. (See 
Steelw orkers, 647 F.2d at 1206-1207.)

OSHA’s powers are further 
circumscribed by the independent 
Occupational Safety and Health Review 
Commission, which provides a neutral 
forum for employer contests of citations 
issued by OSHA for noncompliance . 
with health and safety standards (29 
U.S.C. §§ 659-661; noted as an 
additional constraint in Benzene at 652 
n. 59). OSHA must also respond 
rationally to similarities and differences 
among industries or industry sectors. 
(See Building and Constr. Trades D ep’t, 
AFL-CIO v. Brock, 838 F.2d 1258,1272- 
73 (D.C. Cir. 1988).)

OSHA rulemaking is thus constrained 
first by the need toi demonstrate that the 
standard will substantially reduce a 
significant risk of material harm, and 
then by the requirement that
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compliance is technologically capable of 
being done and not so expensive as to 
threaten economic instability or 
dislocation for the industry. Within 
these bounds, further constraints such 
as the need to find cost-effective 
measures and to respond rationally to 
all meaningful comment militate against 
regulatory extremes.
D. The rev ised  PPE standard com plies 
with the statutory criteria described  
above and is not subject to the 
addition al constraints app licable to 
section 6(b)(5) standards.

Standards which regulate hazards that 
are frequently undetectable because 
they are subtle or develop slowly or 
after long latency periods, are frequently 
referred to as “health” standards. 
Standards that regulate hazards, like 
explosions or electrocution, that cause 
immediately noticeable physical harm, 
are called “safety” standards. (See 
N ational Grain S'Feed Ass'n v. OSHA 
(NGFA H% 866 F.2d 717, 731, 733 (5th 
Cir. 1989). As noted above, section 3(8) 
provides that a ll OSHA standards must 
be ‘‘reasonably necessary or 
appropriate.” In addition, section 6(b)(5) 
requires that OSHA set health standards 
which limit significant risk “to the 
extent feasible.” OSHA has determined 
that the revised PPE standard is a safety 
standard, because the revised PPE 
standard addresses hazards, such as 
molten metal, falling objects and 
electricity, that are immediately 
dangerous to life or health, not the 
longer term, less obvious hazards 
subject to section 6(b)(5).

The OSH Act and its legislative 
history clearly indicate that Congress 
intended for OSHA to distinguish 
between safety standards and health 
standards. For example in section 
2(b)(6) of the OSH Act, Congress 
declared that the goal of assuring safe 
and healthful working conditions and 
preserving human resources would be 
achieved, in part:

* * * by exploring ways to discover latent 
diseases, establishing causal connections 
between diseases ana work in environmental 
conditions, and conducting other research 
relating to health problems, in recognition of 
the fact that occupational health standards 
present problems often different from those 
involved in occupational safety.

The legislative history makes this 
distinction even clearer

[The Secretary) should take into account 
that anyone working in toxic agents and 
physical agents which might be harmful may 
be subjected to such conditions for the rest 
of his working life, so that we can get at 
something which might not be toxic now, if 
he works in it a short time, but if he works

in ft the rest of his life might be very 
dangerous; and we want to make sure that 
such things are taken into consideration in 
establishing standards. [Leg. Hist 8t 502-503  
(Sen. Dominick), quoted in Benzene at 648— 
49]

Additionally, Representative Daniels 
distinguished between “insidious ‘silent 
killers’ such as toxic fumes, bases, adds, 
and chemicals” and “violent physical 
injury causing immediate visible 
physical harm” [Leg. H ist at 1003), and 
Representative Udall contrasted 
insidious hazards like carcinogens with 
“the more visible and well-known 
question of industrial aeddents and on- 
the-job injury” [Leg. H ist at 1004). (See 
also, for example, S. Rep. No, 1282, 91st 
Cong., 2d Sess 2-3 (1970), U.S. Code 
Cong. & Admin. News 1970, pp. 5177, 
5179, reprinted in Leg. Hist, at 142-43, 
discussing 1967 Surgeon General study 
that found that 65 percent of employees 
in industrial plants “were potentially 
exposed to harmful physical agents, 
such as severe noise or vibration, or to 
toxic materials”; Leg.Hist at 412; id. at 
446; id. at 516; id. at 845; International 
Union, UAWat 1315.)

In reviewing OSHA rulemaking 
activity, the Supreme Court has held 
that section 6(b)(5) requires OSHA to set 
“the most protective standard consistent 
with feasibility” [Benzene at 643 n. 48). 
As Justice Stevens observed:

The reason that Congress drafted a special 
section for these substances * * * was 
because Congress recognized that there were 
special problems in regulating health risks as 
opposed to safety risks. In the latter case, the 
risks are generally immediate and obvious, 
while in the former, the risks may not be 
evident until a worker has been exposed for 
long periods of time to particular substances,
[Benzene, at 649 n. 54.)

Challenges to the grain dust and 
lockout/tagout standards included 
assertions that grain dust in explosive 
quantities and uncontrolled energy 
releases that could expose employees to 
crushing, cutting, burning or explosion 
hazards were harmful physical agents so 
that OSHA was required to apply the 
criteria of section 6(b)(5) when 
determining how to protect employees 
from those hazards. Reviewing courts 
have uniformly rejected such assertions. 
For example, the Court in International 
Union, UAW v. OSHA, 938 F.2d 1310 
(D.G Cir. 1991) rejected the view that 
section 6(b)(5) provided the statutory 
criteria for regulation of uncontrolled 
energy, holding that such a “reading 
would obliterate a distinction that 
Congress drew between ‘health’ and 
‘safety’ risks.” The Court also noted that 
the language of the OSH Act and the 
legislative history supported the OSHA

position [International Union, UAW at 
1314). Additionally, the Court stated: 
“We accord considerable weight to an 
agency’s construction of a statutory 
scheme it is entrusted to administer, 
rejecting it only if unreasonable”
(International Union, UAWat 1313, 
citing Chevron U.S.A., Inc. v. NRDC, 467 
U.S. 837, 843 (1984)).

The Court reviewing the grain dust 
standard also deferred to OSHA’s 
reasonable view that the Agency was 
not subject to the feasibility mandate of 
section 6(b)(5) in regulating explosive 
quantities of grain dust [N ational Grain 
& F eed  A ssociation v. OSHA (NGFA II), 
866 F.2d 717, 733 (5th Cir. 1989)). It 
therefore applied the criteria of section 
3(8), requiring the Agency to establish 
that the standard is “reasonably 
necessary or appropriate” to protect 
employee safety.

As explained in Section I, 
Background, Section HI, Summary and 
Explanation o f  the Standard, and in 
Section IV, Summary o f the Final 
Regulatory Im pact A nalysis and  
Regulatory F lexibility Analysis, above, 
OSHA has determined that the non-use 
or misuse of appropriate PPE poses 
significant risks to employees and that 
the provisions of the final rule are 
reasonably necessary to protect affected 
employees from those risks. The Agency 
estimates that compliance with the 
revised PPE standard will cost $52.4 
million annually and will reduce the 
risk of the identified hazards 
(preventing 4 fatalities and 102,000 
injuries annually). This constitutes a 
substantial reduction of significant risk 
of material harm for the exposed 
population of approximately 22 million 
general industry employees. The 
Agency believes that compliance is 
technologically feasible because the 
rulemaking record indicates that the 
PPE required by the standard is already 
in general use throughout the industries 
covered by the standard. Additionally, 
OSHA believes that compliance is 
economically feasible, because, as 
documented in the Regulatory Impact 
Analysis, all regulated sectors can 
readily absorb or pass on compliance 
costs during the standard’s first five 
years, and economic benefits will 
exceed compliance costs thereafter.

As detailed in Section IV, Summary o f 
the Final Regulatory Im pact Analysis 
and Regulatory Flexibility Analysis and 
the Table below, the standard’s costs, 
benefits, and compliance requirements 
are consistent with those of other OSHA 
safety standards, such as the Hazardous 
Waste Operations and Emergency 
Response (HAZWOPER) standard.
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Standard (C FR  cite) Final rule date  (FR  cite)

Number of 
deaths pre

vented annu
ally

Number of in
juries pre

vented annu
ally

Annual co st  
first five yrs 

(mill)

Annual co s t  
next five yrs 

(mill)

Grain handling (1 9 1 0 .2 7 2 ) 1 2 - 3 1 - 8 7  (5 2  FR  4 9 6 2 2 )  ............. 1 8 3 9 4 5 .9  to 3 3 .4 5 .9  to  3 3 .4
HAZWÔPER (1 9 1 0 .1 2 0 ) 3 - 6 - 8 9  (5 4  FR  9 3 1 1 )  ................. ............. 3 2 1 8 ,7 0 0 15 3 1 5 3
Excavations (Subpt P) 1 0 - 3 1 - 8 9  (5 4  FR  4 5 ,9 5 4 )  ..................... 7 4 8 0 0 3 0 6 3 0 6
P ro cess  Safety Mgmt (1 9 1 0 .1 1 9 ) 2 - 2 4 - 9 2  5 7  FR  6 3 5 6  .............................. 3 3 0 1 ,9 1 7 8 8 0 .7 4 7 0 .8
Permit-Required Confined S p a ce s  

(1 9 1 0 .1 4 6 )
1 - 1 4 - 9 3  5 8  FR  4 4 6 2  .............................. 5 4 5 ,0 4 1 2 0 2 .4 2 0 2 .4

OSHA assessed employee risk by 
evaluating exposure to PPE-related 
hazards in a large range of industries. 
The Summary o f  the Final Regulatory 
Impact Analysis and Regulatory 
Flexibility A nalysis, Section IV, above, 
presents OSHA’s estimate of the costs 
and benefits of the revised PPE standard 
in terms of the Standard Industrial 
Classification (SIC) codes for the 
industries regulated.

The Agency acknowledges that some 
industries covered by the revised PPE 
standard have more documented PPE- 
related injuries or fatalities than do 
others. However, the record indicates 
that the hazards addressed by the 
standard exist throughout general 
industry. OSHA does not believe that 
the significance of the risk associated 
with exposure to PPE-related hazards 
within a given SIC classification is 
dependent on the number of incidents 
documented for that particular industry 
sector. OSHA has set the scope of the 
revised PPE standard to address those 
situations where employees are exposed 
to PPE-related hazards, regardless of the 
relative frequency of incidents. The 
Agency believes, based on analysis of 
the elements of the hazards identified, 
there is sufficient information for OSHA 
to determine that employees in the 
covered sectors face significant risks 
related to the non-use or misuse of PPE. 
Therefore, the Agency has determined 
that all employees within the scope of 
the revised PPE standard face a 
significant risk of material harm and 
that compliance with the revised PPE 
standard is reasonably necessary to 
protect affected employees from that 
risk, regardless of the number of injuries 
or fatalities reported for the SIC code to 
which the employer has been assigned.

In order to facilitate data analysis, 
OSHA has organized the pertinent 
injury and fatality information 
according to the SIC code for the 
particular industry sectors where 
incidents have been reported. Given the 
limitations of the OSHA database and 
the likelihood of misclassification (due, 
for example, to the difficulty of 
classifying contractors), the Agency

does not believe that the risks associated 
with the use or misuse of PPE vary 
according to the SIC code to which 
employers have been assigned.

OSHA has considered and responded 
to all substantive comments regarding 
the proposed PPE standard on their 
merits in the Section III, Summary and  
Explanation o f  the Standard, earlier in 
this preamble. In particular, OSHA 
evaluated all suggested changes to the 
proposed rule in terms of their impact 
on worker safety, their feasibility, their 
cost effectiveness, and their consonance 
with the OSH Act.
VI. Federalism

This regulation has been reviewed in 
accordance with Executive Order No. 
12612 (52 FR 41685, October 30,1987), 
regarding Federalism. Section 18 of the 
Occupational Safety and Health Act 
(OSH Act) preempts state laws relating 
to issues on which Federal OSHA has 
promulgated occupational safety and 
health standards. Under the OSH Act, a 
State can avoid preemption in issues 
covered by Federal standards only if it 
submits, and obtains Federal approval 
of, a plan for the development of such 
standards and their enforcement. 
Occupational safety and health 
standards developed by such Plan States 
must, among other things, be at least as 
effective in providing safe and healthful 
employment and places of employment 
as the Federal standards. Where such 
standards are applicable to products 
distributed or used in interstate 
commerce they may not unduly burden 
commerce and must be justified by 
compelling local conditions.

The Federal standard for personal 
protective equipment used in general 
industry addresses hazards that are not 
unique to any one State or region of the 
country. Nonetheless, States with 
occupational safety and health plans 
approved under section 18 of the OSH 
Act will be able to develop their own 
State standards to deal with any special 
problems which might be encountered 
in a particular State. Moreover, because 
this standard is written in general, 
performance-oriented terms, there is

considerable flexibility for State plans to 
require, and for affected employers to 
use, methods of compliance which are 
appropriate to the working conditions 
covered by the standard.

In brief, this final rule addresses a 
clear national problem related to 
occupational safety and health in 
general industry. Those States which 
have elected to participate under section 
18 of the OSH Act are not preempted by 
this standard, and will be able to 
address any special conditions within 
the framework of the Federal Act, while 
ensuring that the State standards are at 
least as effective as that standard.

VII. State Plan States

The 25 States and territories with 
their own OSHA approved occupational 
safety and health plans must develop a 
comparable standard applicable to both 
the private and public (state and local 
government employees) sectors within 
six months of the publication date of a 
permanent final Federal rule or show 
OSHA why there is no need for action, 
e.g., because an existing state standard 
covering this area is already “at least as 
effective as” the new Federal standard.

These States and territories are 
Alaska, Arizona, California, Connecticut 
(plan covers only State and local 
government employees), Hawaii, 
Indiana, Iowa, Kentucky, Maryland, 
Michigan, Minnesota, Nevada, New 
Mexico, New York (plan covers only 
State and local government employees), 
North Carolina, Puerto Rico, South 
Carolina, Oregon, Tennessee, Utah, 
Vermont, Virginia, Virgin Islands, 
Washington and Wyoming.

After the effective date of the Federal 
final rule, until such time as a State 
standard is promulgated, Federal OSHA 
will provide interim enforcement 
assistance, as appropriate, in these 
States.
VIII. Recordkeeping

This final rule does not contain 
recordkeeping requirements.
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List of Subjects in .20 CFR Part 1010
Eye protection; Face protection; Foot 

protection; Hand protection; Footwear, 
Hard hats; Head protection; 
Incorporation by reference; 
Occupational safety and health; 
Occupational Safety and Health 
Administration; Personal protective 
equipment; Safety glasses; Safety shoes.
Authority

This document has been prepared 
under the direction of Joseph A. Dear, 
Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C 20210.

Accordingly, pursuant to sections 4,
6, and 8 of the.Occupational Safety and 
Health Act of 1970 (29 U.S.C. 653,655, 
657); Secretary of Labor's Order No. 1 - 
90 (55 FR 9033); and 29 CFR part 1911, 
29 CFR part 1910 is amended as set 
forth below.

Signed at Washington D.C this 25th day of 
March, 1994.
Joseph A. Dear,
Assistant Secretary o f Labor.

PART 1910—{AMENDED]

Subpart I—Personal Protective 
Equipment

1. The authority citation for subpart I 
of part 1910 is revised to read as 
follows;

Authority: Sections 4, 6, and 8 of the 
Occupational Safety and Health Act of 1970  
(29 U.S.C 6 5 3 ,6 5 5 ,6 5 7 ); Secretary of Labor's 
Order No. 12-71 (36 FR 8754), 8 -7 6  (41 FR 
25059), 9 -83  (48 FR 35736) or 1 -9 0  (55 FR 
9033), as applicable; and 29 CFR part 1911, 
as applicable.

2. New paragraphs (d) through (f) are 
added to §1910.132 to read as follows:

§1910.132 General requirements.
* * * * *

(d) H azard assessm ent and equipm ent 
selection . (1) The employer shall assess 
the workplace to determine if hazards 
are present, or are likely to be present, 
which necessitate the use of personal 
protective equipment (PPE). If such 
hazards are present, or likely to be 
present, the employer shall:

(1) Select, and have each affected 
employee use, the types of PPE that will 
protect the affected employee from the 
hazards identified in the hazard 
assessment;

(ii) Communicate selection decisions 
to each affected employee; and,

(iii) Select PPE that properly fits each 
affected employee.

Note: Non-mandatory Appendix B contains 
an example of procedures that would comply 
with the requirement for a hazard 
assessment.

(2) The employer shall verify that the 
required workplace hazard assessment 
has been performed through a written 
certification that identifies the 
workplace evaluated; the person 
certifying that the evaluation has been 
performed; the date(s) of the hazard 
assessment; and, which identifies the 
document as a certification of hazard 
assessment

(e) D efective and dam aged  
equ ipm ent Defective or damaged 
personal protective equipment shall not 
be used.

(f) Training. (1) The employer shall 
provide training to each employee who 
is required by this section to use PPE. 
Each such employee shall be trained to 
know at least the following:

(1) When PPE is necessary;
(ii) What PPE is necessary;
(iii) How to properly don, doff, adjust, 

and wear PPE;
(iv) The limitations of the PPE; and,
(v) The proper care, maintenance, 

useful life and disposal of the PPE.
(2) Each affected employee shall 

demonstrate an understanding of the 
training specified in paragraph (f)(1) of 
this section, and the ability to use PPE 
properly, before being allowed to 
perform work requiring the use of PPE.

(3) When the employer has reason to 
believe that any affected employee who 
has already been trained does not have 
the understanding and skill required by 
paragraph (f)(2) of this section, the 
employer shall retrain each such 
employee. Circumstances where 
retraining is required include, but are 
not limited to, situations where:

(i) Changes in the workplace render 
previous training obsolete; or

(ii) Changes in the types of PPE to be 
used render previous training obsolete; 
or

(iii) Inadequacies in an affected 
employee’s knowledge or use of 
assigned PPE indicate that the employee 
has not retained the requisite 
understanding or skilL

(4) The employer shall verify that 
each affected employee has received 
and understood the required training 
through a written certification that 
contains the name of each employee 
trained, the date(s) of training, and that 
identifies the subject of the certification.

3. Section 1910.133ds revised to read 
as follows.

§1910.133 Eye and face protection.
(a) G eneral requirem ents. (1) Each 

affected employee shall use appropriate 
eye or face protection when exposed to 
eye or face hazards from flying particles, 
molten metal, liquid chemicals, adds or 
caustic liquids, chemical gases or 
vapors, or potentially injurious light 
radiation.

(2) Each affected employee shall use 
eye protection that provides side 
protection when there is a hazard from 
flying objects. Detachable side 
protectors (e.g. clip-on or slide-on side 
shields) meeting the pertinent 
requirements of this section are 
acceptable.

(3) Each affected employee who wears 
prescription lenses while engaged in 
operations that involve eye hazards 
shall wear eye protection that 
incorporates the prescription in its 
design, or shall wear eye protection that 
can be worn over the prescription lenses 
without disturbing the proper position 
of the prescription lenses or the 
protective lenses.

(4) Eye and face PPE shall be 
distinctly marked to facilitate 
identification of the manufacturer.

(5) Each affected employee shall use 
equipment with filter lenses that have a 
shade number appropriate for the work 
being performed for protection from 
injurious light radiation. The following 
is a listing of appropriate shade 
numbers for various operations.
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Filter L e n se s  for Protection Against Radiant Energy

O perations Electric Size 1 /3 2  in. A rc Current Minimum* Protective  
S h ad e

Shielded m etal a rc  welding L e s s  than 3 ........................................... .. L e ss  than 6 0 ..................................... .... 7
3 - 5 ____________________________ ... 6 0 -1 6 0  ................................................... .... 8
5 - 8 .......................................................... . ... 1 6 0 -2 5 0  ................................................ .... 1 0
More than 8 ............... .......................... ... 2 5 0 -5 5 0  ................................................. .... 11

Gas m etal a r c  welding and flux co red  arc  weld- less  than 6 0  .............................. ...... . ... 7
ing

6 0 -1 6 0  ................................................... .... 10
1 6 0 -2 5 0  ................................................ .... 10
2 5 0 -5 0 0  ................................................. .... 1 0

Gas Tungsten a rc  welding le ss  than 5 0  ......................... .............. .... 8
5 0 -1 5 0  .................................................... .... 8
1 5 0 -5 0 0  ...................... .......................... .... 10

Air carbon (L ig h t)---- ------------------■---------- .... ... le ss  than 5 0 0  .................................... ..... 10
Arc cutting (H e a v y )_________________ .. 5 0 0 -1 0 0 0  ................................................... 11

Plasma a r c  welding less  than 2 0  .................................... .. .... 6
2 0 -1 0 0  .................................................... .... 8
1 0 0 4 0 0  ..................................... ........... .... 1 0
4 0 0 -8 0 0  ................................................. .... 11

Plasma a rc  cutting (light)** ........................................ . ......... .. le ss  than 3 0 0  ..................................... .... 8
(medium)** ______________________ .. 3 0 0 -4 0 0  .........„ .................... ..................... 9
(heavy)** ........ ....................... . ...... ..... .. 4 0 0 -8 0 0  ..................... .................... ...... .... 1 0

Torch brazing .................................... .................. ................. 3
Torch soldering ....... .......................................................... * 2
Carbon arc  welding ___ _______ _____ 1 4

Filter L e n se s  for Protection Against Radiant Energy

O perations Plate thickness— inches P late thickness— mm Minimum* Protective  
S h ad e

Gas Welding: 
Light 
Medium 
Heavy

Under 1 / 8 ..................................................
1/8 to  1 / 2 .............................................
O ver 1 /2  ....................................................

Under 3 .2  .......................................
3 .2  to  1 2 . 7 ...................... .................... .
O ver 1 2 .7  .............................................

.... 4  

.... 5  

. . .  6

Oxygen cutting:
Light Under 1 ....................___________ ___ Under 2 5 ....... ........................................... 3
Medium 1 to 6 .............. ................ ................. .......... 2 5  to 1 5 0 ............................................... ... 4
Heavy O ver 6  ............... .................................... .. O ver 1 5 0 ............................................... ... 5

As a  rule of thumb, start with a  sh ad e that is too  dark to  s e e  the weld zo n e. Then g o  to  a  lighter sh ad e  which gives sufficient view of the  
weld zone without going below th e minimum. In oxyfuel g a s  welding or cutting w here the torch prod uces a  high yellow light, it is desirable to use  
a finer lens that absorbs the yellow or sodium line in the visible light of the (spectrum ) operation.

** T hese values apply w here the actual a rc  is clearly se e n . Exp erience h as  show n that lighter filters m ay b e  used  when the a rc  is hidden bv tne workpiece. 7

(b) Criteria fo r protective eye and face  
devices. (1) Protertive eye and face 
devices purchased after July 5,1994 
shall comply with ANSI Z87.1-1989, 
“American National Standard Practice 
for Occupational and Educational Eye 
and Face Protection,” which is 
incorporated by reference, or shall be 
demonstrated by the employer to be 
equally effective. This incorporation by 
reference was approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies may be obtained from the 
American National Standards Institute.

Copies may be inspected at the Docket 
Office, Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Ave., N.W. 
room N2634, Washington, D.C. or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, 
Washington, DC.

(2) Eye and face protective devices 
purchased before July 5,1994 shall 
comply with the ANSI “USA standard 
for Occupational and Educational Eye 
and Face Protection,” Z87.1—1968 or 
shall be demonstrated by the employer 
to be equally effective. This

incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be inspected at the Docket Office, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Ave., N.W. 
room N2634, Washington, D.C. or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, 
Washington, DC.

4. Sections 1910.135 and 1910.136 are 
revised to read as follows:
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§1910.135 Head protection.
(a) Gênerai requirem ents. (l)Each 

affected employee shall wear protective 
helmets when working in areas where 
there is a potential for injury to the head 
from falling objects.

(2) Protective helmets designed to 
reduce electrical shock hazard shall be 
worn by each such affected employee 
when near exposed electrical 
conductors which could contact the 
head.

(b) Criteria fo r  protective helmets, (i) 
Protective helmets purchased after July
5.1994 shall comply with ANSI Z89.1- 
1986, “American National Standard for 
Personnel Protection—Protective 
Headwear for Industrial Workers- 
Requirements,” which is incorporated 
by reference, or shall be demonstrated to 
he equally effective. This incorporation 
by reference was approved by the 
Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies may be obtained 
from the American National Standards 
Institute. Copies may be inspected at the 
Docket Office, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 200 Constitution Ave., N.W. 
room N2634, Washington, D.C. or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, 
Washington, DC.

(2) Protective helmets purchased 
before July 5,1994 shall comply with 
the ANSI standard “American National 
Standard Safety Requirements for 
Industrial Head Protection,” ANSI 
Z89.1-1969, or shall be demonstrated by 
the employer to be equally effective. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
he inspected at the Docket Office, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Ave., N.W. 
room N2634, Washington, D.C. or at the 
Office of the Federal Register, 80Q North 
Capitol Street NW., suite 700, 
Washington, DC.

§1910.136 Foot protection.
(a) General requirem ents. Each 

affected employee shall wear protective 
footwear when working in areas where 
there is a danger of foot injuries due to 
falling and rolling objects, or objects 
piercing the sole, and where such 
employee’s feet are exposed to electrical 
hazards.

(b) Criteria fo r  protective footw ear. (1) 
Protective footwear purchased after July
5.1994 shall comply with ANSI Z41- 
1991, “American National Standard for 
Personal Protection—Protective 
Footwear,” which is incorporated by

reference, or shall be demonstrated by 
the employer to be equally effective. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be obtained from the American National 
Standards Institute. Copies may be 
inspected at the Docket Office, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Ave., N.W. 
room N2634, Washington, D.C. or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, 
Washington, DC.

(2) Protective footwear purchased 
before July 5,1994 shall comply with 
the ANSI standard “USA Standard for 
Men’s Safety-Toe Footwear,” Z41.1- 
1967, which is incorporated by 
reference, or shall be demonstrated by 
the employer to be equally effective. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be inspected at the Docket Office, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Ave., N.W. 
room N2634, Washington, D.C. or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, 
Washington, DC.

5. A new §1910.138 is added to read 
as follows.

1910.138 Hand protection.
(a) General requirem ents. Employers 

shall select and require employees to 
use appropriate hand protection when 
employees’ hands are exposed to 
hazards such as those from skin 
absorption of harmful substances; severe 
cuts or lacerations; severe abrasions; 
punctures; chemical bums; thermal 
bums; and harmful temperature 
extremes.

(b) Selection. Employers shall base the 
selection of the appropriate hand 
protection on an evaluation of the 
performance characteristics of the hand 
protection relative to the task(s) to be 
performed, conditions present, duration 
of use, and the hazards and potential 
hazards identified.

6. Appendices A and B to Subpart I 
are added to read as follows.
Appendix A to Subpart I— References for 
further information (Non-mandatory)

The documents in Appendix A provide 
information which may be helpful in 
understanding and implementing the 
standards in Subpart I.

1. Bureau of Labor Statistics (BLS). 
“Accidents Involving Eye Injuries.” Report 
597, Washington, D.C.: BLS, 1980.

2. Bureau of Labor Statistics (BLS). 
“Accidents Involving Face Injuries.” Report
604, Washington, D.C.: BLS, 1980,

3. Bureau of Labor Statistics (BLS). 
“Accidents Involving Head Injuries.” Report
605, Washington, D.C.: BLS, 1980.

4. Bureau of Labor Statistics (BLS). 
“Accidents Involving Foot Injuries.” Report 
626, Washington, D.C.: BLS, 1981.

5. National Safety Council. “Accident 
Facts”, Annual edition, Chicago, IL: 1981.

6. Bureau of Labor Statistics (BLS). 
“Occupational Injuries and Illnesses in the 
United States by Industry,” Annual edition, 
Washington, D.C.: BLS.

7. National Society, to Prevent Blindness. 
"A  Guide for Controlling Eye Injuries in 
Industry,” Chicago, II: 1982.

A p p en d ix B to  S u b p a rt I— N on-m and atory  
C o m p lian ce  G u id elin es fo r H azard  
A s s e s s m e n t an d  P e rs o n a l P ro te c tiv e  
E q u ip m en t S e le ctio n

This Appendix is intended to provide 
compliance assistance for employers and 
employees in implementing requirements for 
a hazard assessment and the selection of 
personal protective equipment.

1. Controlling hazards. PPE devices alone 
should not be relied on to provide protection 
against hazards, but should be used in 
conjunction with guards, engineering 
controls, and sound manufacturing practices.

2. Assessment and selection. It is necessary 
to consider certain general guidelines for 
assessing the foot, head, eye and face, and 
hand hazard situations that exist in an 
occupational or educational operation or 
process, and to match the protective devices 
to the particular hazard. It should be the 
responsibility of the safety officer to exercise 
common sense and appropriate expertise to 
accomplish these tasks.

3. Assessment guidelines. In order to assess 
the need for PPE the following steps should 
be taken:

a. Survey. Conduct a walk-through survey 
of the areas in question. The purpose of the 
survey is to identify sources of hazards to 
workers and co-workers. Consideration 
should be given to the basic hazard 
categories:

(a) Impact
(b) Penetration
(c) Compression (roll-over)
(d) Chemical
(e) Heat
(f) Harmful dust
(g) Light (optical) radiation
b. Sources. During the walk-through survey 

the safety officer should observe: (a) sources 
of motion; i.e., machinery or processes where 
any movement of tools, machine elements or 
particles could exist, or movement of 
personnel that could result in collision with 
stationary objects; (b) sources of high 
temperatures that could result in bums, eye 
injury or ignition of protective equipment, 
etc.; (c) types of chemical exposures; (d) 
sources of harmful dust; (e) sources of light 
radiation, i.e., welding, brazing, cutting, 
furnaces, heat treating, high intensity lights, 
etc.; (f) sources of falling objects or potential 
for dropping objects; (g) sources of sharp 
objects which might pierce the feet or cut the 
hands; (h) sources of rolling or pinching
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objects which could crush the feet; (i) layout 
of workplace and location of co-workers; and
(j) any electrical hazards. In addition, injury/ 
accident data should be reviewed to help 
identify problem areas.

c. Organize data. Following the walk
through survey, it is necessary to organize the 
data and information for use in the 
assessment of hazards. The objective is to 
prepare for an analysis o f the hazards in the 
environment to enable proper selection of 
protective equipment

d. Analyze data. Having gathered and 
organized data on a workplace, an estimate 
of the potential for injuries should be made. 
Each of the basic hazards (paragraph 3.a.) 
should be reviewed and a determination 
made as to the type, level of risk, and 
seriousness of potential injury from each of 
the hazards found in the area. The possibility 
of exposure to several hazards 
simultaneously should be considered.
.4. Selection guidelines. After completion of 

the procedures in paragraph 3, the general 
procedure for selection of protective 
equipment is to: a) Become familiar with the 
potential hazards and the type of protective 
equipment that is available, and what it can 
do; i.e., splash protection, impact protection, 
etc.; b) compare the hazards associated with 
the environment; i.e., impact velocities.

masses, projectile shape, radiation 
intensities, with the capabilities of the 
available protective equipment; c) select the 
protective equipment which ensures a level 
of protection greater than the minimum 
required to protect employees from the 
hazards; and d) fit the user with the 
protective device and give instructions on 
care and use of the PPE. It is very important 
that end users be made aware of all warning 
labels for and limitations of their PPE.

5. Fitting the device. Careful consideration 
must be given to comfort and fit. PPE that fits 
poorly will not afford the necessary 
protection. Continued wearing of the device 
is more likely if it fits the wearer 
comfortably. Protective devices are generally 
available in a variety of sizes. Care should be 
taken to ensure that the right size is selected.

6. Devices with adjustable features. 
Adjustments should be made on an 
individual basis for a comfortable fit that will 
maintain the protective device in the proper 
position. Particular care should be taken in 
fitting devices for eye protection against dust 
and chemical splash to ensure that the 
devices are sealed to the face. In addition, 
proper fitting of helmets is important to 
ensure that it will not fall off during work 
operations. In some cases a chin strap may - 
be necessary to keep the helmet on an

Eye and Face Protection Selection Chart

employee’s head. (Chin straps should break 
at a reasonably low force, however, so as to 
prevent a strangulation hazard). Where 
manufacturer’s instructions are available, 
they should be followed carefully.

7. Reassessment o f hazards. It is the 
responsibility of the safety officer to reassess 
the workplace hazard situation as necessary, 
by identifying and evaluating new equipment 
and processes, reviewing accident records, 
and reevaluating the suitability of previously 
selected PPE.

8. Selection chart guidelines fo r eye and 
fa ce protection. Some occupations (not a 
complete list) for which eye protection 
should be routinely considered are: 
carpenters, electricians, machinists, 
mechanics and repairers, millwrights, 
plumbers and pipe fitters, sheet metal 
workers and tinsmiths, assemblers, sanders, 
grinding machine operators, lathe and 
milling machine operators, sawyers, welders, 
laborers, chemical process operators and 
handlers, and timber cutting and logging 
workers. The following chart provides 
general guidance for the proper selection of 
eye and face protection to protect against 
hazards associated with the listed hazard 
“source” operations.

S o u rce  A ssessm en t of H azard Protection

IMPACT— Chipping, grinding m achining, m asonry work, 
woodworking, sawing, driHrng, chiseling, pow ered fas
tening, riveting, an d  sanding..

HEAT— Fu rn ace operations, pouring, casting , hot dip- Hot sparks  
ping, and welding.

Splash from  m olten m etals  

High tem perature exp o su re

CHEMICALS— Acid an d  chem icals handfing, d eg reasin g  Splash  
plating..

DUST—  Woodworking, buffing, g en eral dusty conditions.
LIGHT and/or RADIATION—

Welding: Electric a rc

Welding: G as

Cutting, Torch brazing, Torch soldering 

Glare

Hying fragm ents, ob jects, large  
chips, particles sand , dirt, e tc ..

Irritating m ists ______

N uisance d u s t ________

Optical radiation ........

Optical radiation ..........

Optical rad iatio n ..........

Poor vision .....................

S p e cta c le s  with side protection, go ggles, fa ce  
shields. S e e  n otes (1 ), (3 ), (5), (6), (TO)'. For 
sev ere  exp o su re, u se  faceshield.

Facesh ield s, go ggles, sp ectacles  with side p ro
tection. F o r sev ere  exposu re u se  faceshield. 
S e e  n otes (1), (2), (3).

Facesh ield s worn ov er goggles. S e e  n o tes  (1), 
(2), (3).

S cre e n  face  shields, reflective fa ce  shields. S e e  
notes (1 ), (2 ), (3).

G oggles, e y e cu p  an d  co v er ty p es. For se v e te  
exp o su re , u s e  fa ce  shield. S e e  n otes (3 ), 
(11).

Special-p urpose goggles.

G oggles, ey ecu p  an d  cover types. S e e  note (8).

Welding helm ets or welding shields. Typical 
sh a d e s: 1 0 -1 4 . S e e  n otes (9 ) , (12)

Welding go ggles or welding face  shield. Typical 
sh a d e s: g a s  welding 4 -8 , cutting 3 -6 , brazing  
3 -4 . S e e  note (9)

S p e c ta c le s ' or welding face-shield. Typical 
sh ad es, 1 .5 -3 . S e e  notes (3 ), (9)

S p e cta c le s  with shad ed or special-purpose  
len ses, a s  suitable. S e e  notes (9), (10).

Notes to E ye and F a c e  Protection Selection Chart:
(1) C are should be taken to recognize the possibility of multiple and sim ultaneous exp o su re to  a  variety of hazards. Adequate protection  

against the highest level of e a ch  of the hazards should b e  provided. Protective d ev ices do not provide unlimited protection.
(2) Operations involving h eat m ay also  involve light radiation. As required by the standard , protection from both hazards m ust be provided.
(3) Faceshields should only b e  worn over primary e y e  protection (sp ectacles  or g o ggles).
(4) As required by the standard, filter len ses m ust m eet the requirem ents for sh ad e  designations in § 1 9 1 0 .1 3 3 (a )(5 ). Tinted and sh ad ed  len ses  

are not filter len ses unless they are  m arked or identified a s  such.
(5) As required by the standard, persons w hose vision requires the u se  of prescription (Rx) len ses m ust w ear either protective d ev ices fitted 

with prescription (Rx) len ses or protective devices designed to be worn over regular prescription (Rx) eyew ear.
b e a r e r s  °*  con*a c * ,en? e s  m ust also w ear appropriate ey e  and fa ce  protection d ev ices  in a  hazardous environment. It should be reco g 

nized that dusty and/or chem ical environm ents m ay represen t an  additional hazard to co n tact lens w earers.
(7) Caution should be exercised  in the u se  of m etal fram e protective d evices in electrical hazard a re a s .
(®) Atmospheric conditions and the restricted ventilation of the protector ca n  c a u s e  len ses  to  fog. Frequent cleansing m ay be n ecessary .
(9) Welding helm ets or faceshields should b e u sed  only over primary ey e  protection (sp ectac les  or go ggles).
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listed to^°^Sp acf’*'eld spectacles are avai,ab,e for frontal protection only, but are not acceptable eye protection for the sources and operations

(11) Ventilation should be adequate, but well protected from splash entry. Eye and face protection should be designed and used so that it oro-
vides both adequate ventilation and protects the wearer from splash entry. ^

(12) Protection from light radiation is directly related to filter lens density. S ee  note (4 ). Select the darkest shade that allows task performance.

9. Selection guidelines for head protection. 
All head protection (helmets) is designed to 
provide protection from impact and 
penetration hazards caused by falling objects. 
Head protection is also available which 
provides protection from electric shock and 
burn. When selecting head protection, 
knowledge o f potential electrical hazards is 
important. Class A helmets, in addition to 
impact and penetration resistance, provide 
electrical protection from low-voltage 
conductors (they are proof tested to 2,200 
volts). Class B helmets, in addition to impact 
and penetration resistance, provide electrical 
protection from high-voltage conductors 
(they are proof tested to 20,000 volts). Class 
C helmets provide impact and penetration 
resistance (they are usually made of 
aluminum which conducts electricity), and 
should not be used around electrical hazards.

Where falling object hazards are present, 
helmets must be worn. Some examples 
include: working below other workers who 
are using tools and materials which could 
fall; working around or under conveyor belts 
which are carrying parts or materials; 
working below machinery or processes 
which might cause material or objects to fall; 
and working on exposed energized 
conductors.

Some examples of occupations for which 
head protection should be routinely 
considered are: carpenters, electricians, 
linemen, mechanics and repairers, plumbers 
and pipe fitters, assemblers, packers, 
wrappers, sawyers, welders, laborers, freight 
handlers, timber cutting and logging, stock 
handlers, and warehouse laborers.

10. Selection guidelines for foot protection. 
Safety shoes and boots which meet the ANSI 
Z41-1991 Standard provide both impact and 
compression protection. Where necessary, 
safety shoes can be obtained which provide 
puncture protection. In some work situations, 
metatarsal protection should be provided, 
and in other special situations electrical 
conductive or insulating safety shoes would 
be appropriate.

Safety shoes or boots with impact 
protection would be required for carrying or 
handling materials such as packages, objects,

parts or heavy tools, which could be 
dropped; and, for other activities where 
objects might fall onto the feet. Safety shoes 
or boots with compression protection would 
be required for work activities involving skid 
trucks (manual material handling carts) 
around bulk rolls (such as paper rolls) and 
around heavy pipes, all of which could 
potentially roll over an employee’s feet. 
Safety shoes or boots with puncture 
protection would be required where sharp 
objects such as nails, wire, tacks, screws,. 
large staples, so ap  metal etc., could be 
stepped on by employees causing a foot 
injury.

Some occupations (not a complete list) fox 
which foot protection should be routinely 
considered are: shipping and receiving 
clerks, stock clerks, carpenters, electricians, 
machinists, mechanics and repairers, 
plumbers and pipe fitters, structural metal 
workers, assemblers, drywall installers and 
lathers, packers, wrappers, craters, punch 
and stamping press operators, sawyers, 
welders, laborers, freight handlers, gardeners 
and grounds-keepers, timber cutting and 
logging workers, stock handlers and 
warehouse laborers.

11. Selection guidelines fo r hand  
protection. Gloves are often relied upon to 
prevent cuts, abrasions, burns, and skin 
contact with chemicals that are capable of 
causing local or systemic effects following 
dermal exposure. OSHA is unaware of any 
gloves that provide protection against all 
potential hand hazards, and commonly 
available glove materials provide only 
limited protection against many chemicals. 
Therefore, it is important to select the most 
appropriate glove for a particular application 
and to determine how long it can be worn, 
and whether it can be reused.

It is also important to know the 
performance characteristics of gloves relative 
to the specific hazard anticipated; e.g., 
chemical hazards, cut hazards,sflame 
hazards, etc. These performance 
characteristics should be assessed by using 
standard test procedures. Before purchasing 
gloves, the employer should request 
documentation from the manufacturer that

the gloves meet the appropriate test 
standard(s) for the hazard(s) anticipated.

Other factors to be considered for glove 
selection in general include:

(A) As long as the performance 
characteristics are acceptable« in certain 
circumstances, it may be more cost effective 
to regularly change cheaper gloves than to 
reuse more expensive types; and,

(B) The work activities of the employee 
should be studied to determine the degree of 
dexterity required, the duration, frequency, 
and degree of exposure of the hazard, and the 
physical stresses that will be applied.

With respect to selection of gloves for 
protection against chemical hazards:

(A) The toxic properties of the chemical(s) 
must be determined; in particular, the ability 
of the chemical to cause local effects on the 
skin and /or to pass through the skin and 
cause systemic effects;

(B) Generally, any "chem ical resistant" 
glove can be used for dry powders;

(C) For mixtures and formulated products 
(unless specific test data are available), a 
glove should be selected on the basis of the 
chemical component with the shortest 
breakthrough time, since it is possible for 
solvents to carry active ingredients through 
polymeric materials; and,

(D) Employees must be able to remove the 
gloves in such a manner as to prevent skin 
contamination.

12. Cleaning and m aintenance. It is 
important that all PPE be kept clean and 
properly maintained. Cleaning is particularly , 
important for eye and face proteetion where 
dirty or fogged lenses could impair vision.

For the purposes o f compliance with 
§1910.132 (a) and (b), PPE should be 
inspected, cleaned, and maintained at regular 
intervals so that the PPE provides the 
requisite protection.

It is also important to ensure that 
contaminated PPE which cannot be 
decontaminated is disposed of in a manner 
that protects employees from exposure to 
hazards.
IFR Doc 94-7581 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4510-26-F
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing; Federal Housing 
Commissioner
[Docket No. N-94-3719; FR-3473-N-02]

NOFA for intermediaries to Administer 
Preservation Technical Assistance 
Grants

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD.
ACTION: Notice of funding availability.

SUMMARY: The Department requests 
applications from intermediaries 
seeking to administer grant funds as 
described in the body of this NOFA. An 
intermediary that applies to cover an 
area smaller than one State must seek to 
administer grants in a jurisdiction 
covering at least one HUD area office. 
Intermediaries will receive funding, to 
be used as processing fees, from a 
portion of the $45 million funding that 
is available for technical assistance 
grants to promote the ability of residents 
of eligible low-income housing to 
participate meaningfully in the 
preservation process established by the 
Emergency Low Income Housing 
Preservation Act of 1987 (ELIHPA) and 
the Low-Income Housing Preservation 
and Resident Homeownership Act of 
1990 (LIHPRHÀ). The NOFA describes 
the technical assistance grants that will 
be made available through 
intermediaries and the selection criteria 
that will be used for those grants; 
however, this is not a request for 
applications for those direct technical 
assistance grants.

Of the available funds, $13.5 million 
will be available for Resident Capacity 
Grants and $31.5 million will be 
available for Predevelopment grants. 
Both of these grant categories are 
described in Appendix A of this NOFA. 
Dollar amounts have been made 
available by State, utilizing the 
Department’s estimates of preservation 
activity. Any additional amounts made 
available from the termination of the 
September 3,1992, NOFA, or by 
appropriation in future years, if any, 
will be divided proportionately between 
the grant categories.

In the body of this document is 
information concerning eligible 
intermediary applicants; the funding 
available by State; HUD’s processing of 
the intermediary applications; grant 
applicants eligible for technical 
assistance; and the selection criteria for 
both the intermediary applicants and 
technical assistance grant ̂ applicants.

Technical assistance applicants should 
be aware that the determination of 
which regulatory requirements apply to 
an applicant’s purchase depends cm the 
preservation program under which the 
owner has filed a Notice of Intent. Thus, 
applicants must comply with 24 CFR 
part 248 and with either ELIHPA or 
LIHPRHA, as appropriate. (Applicants 
should note that part 248, as codified in 
the April 1,1993, revision of the Code 
of Federal Regulations (CFR) was 
amended subsequently in a rule 
published on July 13,1993 (57 FR 
3384), which reflects requirements of 
the Housing and Community 
Development Act of 1992.)
DATES: The deadline for submission of 
intermediary applications is June 6, 
1994. Applications must be physically 
received in the Preservation Division, 
Department of Housing and Urban 
Development, room 6284, 451 Seventh 
Street, SW., Washington, DC 20410, by 
5 p.m., EST, on the due date.
ADDRESSES: Application kits for 
intermediaries may be obtained from the 
Multifamily Preservation Division, 
Department of Housing and Urban 
Development, room 6284, 451 Seventh 
Street, SW., Washington, DC 20410; and 
from the Multifamily Housing 
Clearinghouse, P.O. Box 6424,
Rockville, MD 20850, telephone 1 -800- 
955-2232.
FOR FURTHER INFORM ATION C O N TA CT: 
Kevin J, East, Director, Preservation 
Division, Department of Housing and 
Urban Development, room 6 2 3 4 ,4 5 1  
Seventh Street, SW., Washington, DC 
20410; telephone (202) 708-2300. To 
provide service for persons who are 
hearing- or speech-impaired, this 
number may be reached via TDD by 
dialing the Federal Information Relay 
Service on 1-800-877-TDDY (1—800— 
877—8339) or 202—708—9300. (Except for 
the “800” number, telephone numbers 
are not toll-free).
SUPPLEM ENTARY INFO RM ATION:

Paperwork Reduction Act Statement
The information collection 

requirements contained in this notice 
have been reviewed by the Office of 
Management and Budget under the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3520). The 
OMB control number is 2502-0502.
Background

On July 13,1993, the Department took 
the unusual step of publishing a draft 
Notice of Fund Availability (58 FR 
37819), specifically inviting public 
comments on the Department's 
proposed methodology for 
implementing the provisions of section

312 of the Housing and Community 
Development Act of 1992 (Pub. L. 102- 
550, approved October 28,1992) (1992 
HCDA), which added sections 251-257 
to die Low-Income Housing 
Preservation and Resident 
Homeownership Act of 1990 (Pub. L. 
101-625, section 601 of the National 
Affordable Housing Act (NAHA), 
approved November 28,1990) 
(LIHPRHA). The comment period 
expired on August 28,1993. The 
Department received a total of 26 
comments. Two comments were from 
legal/advocacy organizations; eight were 
from low-income housing organizations 
that are involved in development of and 
advocacy for affordable housing; nine 
were from tenant organizations; three 
were from community development 
corporations; two were from community 
service organizations; one was from a 
local government agency; and one was 
from an individual housing consultant.

This NOFA implements sections 251, 
252, 253, 255, 256, and 257 of 
LIHPRHA, as added by section 312 of 
the 1992 HCDA. This NOFA does not 
implement section 254 of LIHPRHA, 
which will be implemented soon 
through a separate NOFA. Therefore, the 
comments received on section 254 as a 
result of the draft NOFA published July
13,1993, will not be addressed here, but 
will be considered in that separate 
NOFA.

The first section of this NOFA is a 
discussion of the public comments and 
modifications from the draft NOFA that 
were made in response to the public 
comments and as a result of additional 
HUD consideration. The actual NOFA 
follows the discussion of public 
comments and begins with the section 
designated “H. Purpose and Substantive 
Description.”
I. Public Comments
A. Direct Technical A ssistance Grants
1. Resident Notification

The proposed NOFA^required each 
applicant for a technical assistance grant 
to notify the residents of the property of 
the application. Seventeen commenters 
requested that this requirement be 
clarified or strengthened. Six 
commenters requested that the 
notification be in writing, and be 
required to include a summary of the 
proposed plan for the property 
including items on the development 
team, budget, and proposed tasks. The 
Department has adopted this 
recommendation.

A number of commenters requested 
that the notification advise that 
residents themselves can also apply for 
grant funds and can endorse an eligible
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organization of their choice. Several 
others said this information should be 
given, not by the applicant, but by the 
Department, possibly as part of current 
resident notification forms under 24 
CFR part 248. The Department has 
decided to require, as part of the 
applicant’s resident notification, a 
statement that residents may themselves 
become eligible grantees. One 
commenter said the notice must have a 
name and contact number for the 
intermediary and the applicant. The 
Department has implemented this 
requirement. The same commenter 
suggested that intermediaries be 
required to supply a copy of the 
application with translations. The 
Department has decided that this 
requirement would be too burdensome 
on the intermediary and too costly to 
the Department. In general, however, 
translation expenses would be 
considered a reimbursable expense 
under the grant.

Three commenters expressed concern 
that owners may thwart access to 
buildings to prevent distribution of 
notices and/or resident meetings. 
Therefore, HUD should'require 
managers to provide addresses of 
tenants to intermediaries, and any costs 
to owners would be reimbursable. The 
Department agrees that this could be a 
problem in certain cases. If the 
applicant is having difficulties getting 
access to the building, it may contact 
the administering intermediary, who 
will have the authority to contact the 
owner for access to the property and the 
names and addresses of residents.

Twelve commenters requested, as part 
of resident notification, an advance 
notification of application submission 
for technical assistance, followed by a 
tenant comment period. Many of these 
commenters also requested the 
inclusion of a requirement that the 
applicants meet with the residents prior 
to application submission. The 
comments ranged from requiring a 15- 
day notice prior to application 
submission, to a 30-day comment period 
following a resident meeting, with a 
seven-day notification that the meeting 
itself will take place. One commenter 
said at least two resident meetings 
should be required, one informational 
and one for tenant comment. One 
commenter suggested that the tenant 
comment period could partially overlap 
with the administering intermediary’s 
review of the application so there would 
be less delay in grant awards. Another 
said that the general requirement to 
notify all residents could be too 
burdensome in large projects, and when 
owners are not cooperative, the

applicant could simply certify that a 
public meeting was held.

The Department seeks to maximize 
resident participation, where 
appropriate, without unduly delaying 
the grant award process. Therefore, the 
Department will require written 
notification that a resident meeting will 
take place. This notification shall 
include summary information on the 
grant proposal and an indication that 
the residents will be able to comment on 
the grant proposal subsequent to the 
resident meeting. The meeting shall 
occur at least 14 days prior to 
application submission and resident 
comments may be submitted to the 
intermediary and the applicant during 
that 14-day period. If there are 
substantive objections by the residents, 
the applicant must provide a response 
to the residents and to the intermediary 
before the grant can be awarded. If 
necessary, the applicant will meet again 
with the residents to resolve issues. In 
any case, if a majority of residents are 
opposed to the application, the 
application will be rejected.
2. Applicant Eligibility

Seven commenters were concerned 
with the requirement that, if the owner 
has not submitted a Notice of Intent to 
sell, the applicant must have a binding 
commitment from the owner to sell to 
the applicant. Several suggested that a 
letter of intent to sell should be 
adequate, others that a letter to work 
exclusively with the applicant should 
be sufficient. The wording “binding 
agreement to sell” is statutory; however, 
the Department agrees that it would be 
impractical to require a purchase and 
sale agreement before the applicant has 
become an eligible purchaser under the 
preservation program and/or has 
become a sponsor with the capacity to 
purchase, own, and manage the 
property. Therefore, the Department 
interprets the binding agreement to sell 
as an exclusive agreement to work with 
the applicant entity towards a sale 
unless it subsequently becomes clear 
that the applicant is not moving towards 
that goal in a reasonable and timely 
manner. If the owner seeks to work with 
another entity without the consent of 
the applicant, consultation with the 
intermediary on what constitutes a 
timely manner would be required.

Four commenters requested that HUD 
clarify what “seeking to purchase with 
a majority of resident support” means. 
One suggested it should be clear that the 
intention of the applicant is to become 
an eligible purchaser in the first six 
months of the sale period. Several 
thought applicants should be required 
to detail the method for securing
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support and adhere to that method. One 
thought that to require a majority- 
supported preferred priority purchase in 
order to receive later grant funds is not 
inconsistent with the statute. The 
application kit will require that each 
applicant detail its method for securing 
resident support, and this will be 
reviewed by the intermediary in 
deciding whether the plan to achieve a 
resident-supported purchase is 
reasonable and achievable. In general, 
applicants must adhere to their grant 
plans to receive further funding.

Seven commenters said documented 
resident opposition to a grantee should 
be sufficient to reject or terminate a 
grant; four of these commenters also 
requested that resident withdrawal of 
support for a grantee stop all funding. 
Two commented that HUD should be 
required to address the reasons for 
withdrawal of funding. One commented 
that residents should be able to appeal 
the selection of a Community-Based 
Nonprofit Organization (CBO) applicant, 
and that termination should be allowed 
for nonperformance.

The Department reiterates that 
termination of a grant for 
nonperformance has always been the 
Department’s practice. The Department 
has included in the NOFA the provision 
that a majority of resident opposition to 
the applicant prior to approval of an 
application would be sufficient for the 
intermediary to reject the application. In 
addition, a majority of resident support 
for another eligible entity at any time 
would be sufficient for termination of 
the grant.

One commenter stated that Resident 
Capacity grants should only be given to 
groups that will not seek to purchase 
and recipients should be disqualified as 
a priority purchaser. Another, however, 
said that potential purchasers should 
not be categorically prohibited from 
receiving Resident Capacity grant funds. 
One commenter said the NOFA should 
maintain the Resident Capacity- 
applicant concept that RCs, Resident 
Groups and Community-Based 
Nonprofit Housing Developers (CBDs) 
are equally eligible.

The Department believes that the 
statute is clear on eligibility in this case. 
Nonprofit community-based housing 
developers may receive Resident 
Capacity grants in order to educate and 
organize the residents and resident 
organizations. However, in the case of 
competing applications for Resident 
Capacity grants, the intermediaries will 
give preference to resident groups and 
resident organizations.

A commenter said that grantees 
should be required to demonstrate fiscal 
standards or to use grant funds to
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establish them. The Department bas 
included this requirement in previous 
grant programs and will continue to 
include the requirement.

Four commenters suggested that the 
threshold lor resident membership in 
resident groups should be raised to 19% 
of the units. One suggested that all 
recipients should have this support. 
Another suggested that a committee 
structure that involves residents by 
building or floor should be required. 
Another commenter,, however, felt that 
the proposed NOFA set a realistically 
low threshold for demonstrating 
resident support at an early stage and 
that» instead, the requirement should he 
for ongoing progress toward gaining 
greater resident support. The 
Department has not increased the 
minimum unit threshold» but will, 
through its guidance to intermediaries, 
require direct assistance grantees to 
show continued effort towards gaining 
resident support

On», commenter stated that resident 
groups that are not yet Resident 
Councils should not be able to apply for 
Resident Capacity grants. Again, the 
statute is clear on mis point-—resident 
groups are eligible for these grants. Two 
commenters felt that Resident Capacity 
grant applicants should be required to 
identify persons carrying out activities 
and their qualifications. The 
Department has clarified this in the 
NOFA.

One commenter suggested that! joint 
venture applications should be 
permitted from any eligible applicants. 
The Department has clarified this in the 
NOFA.

Five cammenters wanted clari&Gatkm 
that a Notice of Election to Proceed 
under the provision of section 604 of 
LIHPRHA (Form 9610) should count as 
a Notice of Intent for purposes of 
eligibility. The Department has made 
this clarification. Two ethers suggested 
that the Form 9610 should make a 
property eligible regardless of whether 
or not the owner is currently proceeding 
under the propani.

The Department will not allow 
applications in properties when the 
owner is not proceeding under the 
program at this; time, A Form 9616 will 
count as a Notice of Intent under this 
NOFA only if the owner has checked 
box B on that form and is proceeding 
under the program. Not many owners 
have submitted a Form 9616 electing to 
proceed through the LIHPRHA appraisal 
process, but have not subsequently 
submitted a Notice to the Department 
indicating their intent to proceed.

Three commenters suggested 
expanding the definition of eligible 
applicants. One suggested including

Community Action Agencies, which 
have been servicing the low-income 
community In all areas for more than 25 
years, and Community-Based1 Nonprofit 
Organizations. One feh Statewide 
organizations should be eligible for 
Resident Capacity grants. The third 
suggested that where there is no existing 
CBD (in rural or underserved areas)» a 
new CBO should be able to align itself 
with an existing nonprofit that has two 
years of experience. Again, the 
Department believes the statute Is clear: 
these are not eligible- applicants.

One commenter sought clarification 
that if  the owner is not selling, residents 
can receive a Resident Capacity grant 
Two commenters sought further 
clarification that resident capacity 
grants are separate from 
Predevefopment grants and can be 
awarded concurrently and to separata 
organizations. The Department has 
made both of these clarifications.

One commenter felt the word 
“community“ was vaguely defined in 
the NOFA, and that even if  an 
organization has not been active 
throughout its entire region few some 
time, the organization, should not be 
precluded from applying for a grant.
The Department has repeated the 
statutory requirement in this case, and 
believes it is clear.

One commenter requested that HOPE 
2 grantees not be required to wait few 
notification of termination of HOPE 2 
grant before applying for a technical 
assistance (resident capacity or 
predevelopment) grant because there 
might be HUD delays. Because an owner 
cannot file a Notice of Intent £NQI) until 
HOPE, 2 is terminated, the criterion for 
previous HOPE selectees should be an 
owner’s  filing of a NQL The Department 
has adopted this suggestion.

One commenter requested that 
existing owner/sellers (including 
nonprofits) should not be able to apply 
for Resident Capacity grants. In general, 
this is the Department’s  requirement, 
with the exception of nonprofit general 
partners, seeking to buy out their limited 
partners. Substantive objections from 
residents in the case el an application 
from a nonprofit general partner, 
however, will be considered by 
intermediaries.

One commenter was concerned that 
grantees under the 199-2 NOFA may not 
be eligible to apply for additional funds 
under this NOFA because they are not 
Community-Based Nonprofit Housing 
Developers. The Department considers 
the statute clear and finds no mason to 
change tire statutory requirement or tire 
NOFA. Community-Based Nonprofit 
Organizations funded under the-

previews NOFA are not necessarily 
eligible under this NOFA.
3. Eligible Activities

Seven commenters sought 
clarification era eligible activities for 
Resident Capacity grants. Suggestions 
for additional eligible activities 
included: providing training on rights 
and opportunities under LIHPRHA; 
training on resident issues if an owner 
is not selling; hiring architect or other 
consultants to advise residents during 
the Preservation Capital Needs 
Assessment (PCNA)/appraisal process; 
hiring a tenant coordinator or a project 
manager; expense to cover phone and 
copying; and legal services to interpret 
preservation documentation. The 
Department has made these 
clarifications.

Seven, commenters sought 
clarification on eligible activities for 
Predavekmment grants. Suggestions for 
additional eligible activities included: 
obtaining a financial feasibility analysis; 
preparing a Plan of Action or Resident 
Homeownership Plan; preparing a 
Transfer of Physical Assets package; 
tenant and board training on 
“development“ and the preservation 
process; legal expenses; and hiring a 
project manager. The Department nas 
made these darifications.

Six commenters felt tenant-related 
expenses, such as child care» bus fore to 
meetings, and beverages at meetings, 
should be allowable. The Department 
has made this clarification. However 
these expenses are only allowable to the 
extent that they support residents in 
their ability to participate in resident 
meetings and in planning for the grant.

Two commenters suggested that 
newly formed resident groups should he 
required to ensure a democratic process 
developed in conjunction with, the 
National Alliance of HUD Tenants, that 
residents should have oversight 
authority aver recipients, and that 
tenant input should be a criterion in 
receiving additional funds. The 
Department decided that a requirement 
to work with a specific national 
organization would be too burdensome 
cm the grantees. The Department is 
clarifying that residents should be 
notified of the progress of the grant, but 
requiring resident oversight wfll be too 
burdensome on the grantee and the 
intermediaries. "

One commenter requested that HUD 
consider the administrative structure 
necessary for providing the grants, given 
that the nonprofit grantees may not end 
up being purchasers/sponsors. The 
Department considered this issue and 
believes the statutory intent is clear. The 
creation of an eligible Community-
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Based Nonprofit Organization (CBO) 
purchaser is a requirement of a 
Community-Based Nonprofit Housing 
Developer (CBD) seeking a grant to 
purchase a property under LIHPRHA. 
The Department will work with 
intermediaries to ensure that grant fund 
release is not delayed due to the 
creation of a new entity. Funds for 
activities subsequent to a purchase offer 
may be released to the new entity. 
However, that new entity is expected to 
continue working with the Community- 
Based Nonprofit Housing Developer 

[ through the term of the grant.
| A commenter suggested that the 
[ requirement that grantees be in 
conformance with appropriate program 

regulations and guidelines is too 
burdensome on grantees and, rather, 
should be a requirement of HUD or 
intermediaries as part of monitoring.
The Department believes this 
requirement is not too burdensome. A 
grantee may use the grant to fund 
administrative activities in order to 
conform with the grant and the 
preservation programs.

Three commenters felt HUD should 
spell out a clear priority to maximize 
grant funds to tenant-controlled 
coalitions. Two others requested a 
requirement that all grantees obtain 
tenant group approval, to ensure 
maximum tenant control over the 
eventual purchaser. While the 
Department has clarified that resident 
organizations have preference for 
Resident Capacity grants, the 
Department believes that the other 
priorities listed by the commenters are 
contrary to statutory intent
4. Conflicts of Interest

The Department received six 
comments on the proposed NOFA’s 
conflict of interest requirements. One 
commenter believed that the 
requirements should be stronger.
Another felt the requirement should 
involve disclosure rather than strict 
guidelines, so groups could continue to 
work with current consultants. Three 
commenters believed that the conflict of 
interest requirements should require 
grant recipients to certify that there is 
no violation of the Related Party rule, as 
defined in 24 CFR 248.101. Further, to 
prevent “straw" buyers, the Related 
Party Rule should: apply to entities 
other than individuals (e.g.,
[corporations and partnerships}; prohibit 
an identity of interest with a for-profit 
owner; not prohibit use of consultants 
and attorneys who are arms length; and 
require all related parties to make 
disclosures. One commenter felt the 
applicant should also disclose any 
intent to be involved in management.
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development, or provision of services 
for money, but that continued use of 
architects, management agents, 
development consultants, etc., should 
not be prohibited after acquisition. 
Another felt there should not be a 
blanket prohibition on a grantee 
contracting with owner consultants, as 
long as full disclosure is made and 
residents, through these disclosures, are 
able to have a say in personnel 
decisions. One commenter suggested a 
requirement that the applicant submit: 
Forms 2530 for the applicant and all 
board members; articles of 
incorporation; statements of officers and 
directors; financial statements for the 
last five years; and a listing of properties 
owned and operated in the last ten 
years. This commenter felt that conflicts 
with current management as well as the 
owner should be disclosed.

The Department has decided to 
tighten the proposed NOFA’s conflict of 
interest requirements. The required 
certification will state that there has 
been no conflict of interest relationship 
during the previous five years, and it 
will include a requirement that the 
applicant not seek any financial benefit 
from project ownership. The 
Department has further clarified that 
nonprofit general partners seeking to 
buy out their limited partners are 
exempt from this rule. In addition, the 
NOFA will require disclosure to tenants 
and to the intermediary to include any 
relationship with owners, management, 
or any other parties to the sale. The 
Department will also require 
certification by the applicant that it will 
not interfere with the tenants* right to 
organize.
5. Funding

Six commenters requested that the 
Department allow funding for activities 
conducted prior to grant award. Two of 
these specifically made this suggestion 
to prevent lack of assistance where them 
are delays in funding that are not the 
fault of the grantee—suggesting funding 
of activities beginning at the earlier of 
award approval or 30 days after 
application submission, which is the 
date by which funds should have been 
awarded. One suggestion was to allow 
funding for activities conducted prior to 
the grant award and after NOI 
submission because this would be 
consistent with other HUD programs— 
specifically the Department’s Section 
202 (12 U.S.C. l?01q) program. Under 
the Section 202 program, previous 
expenses must be fully documented and 
fall within application budget.

The Department has decided to allow 
reimbursement of funds back to the time 
when the applicant*became eligible for
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grant funds. For Resident Capacity 
grants this will be the time the owner 
files any Notice of Intent to Proceed. For 
Predevelopment grants this will be the 
time the owner has indicated an intent 
to sell the property. This decision was 
based in part on the increased resident 
notification period, which will 
inherently delay the time which grant 
funds are awarded and received by the 
recipient. While grantees may be 
reimbursed for eligible activities, they 
undertake these activities at their own 
risk. If a grant is not subsequently 
awarded, there will be no mechanism 
for compensating the applicant. To 
qualify for reimbursement, activities 
performed prior to the grant award must 
be eligible activities under the NOFA 
and must be clearly identified in the 
application submission package.

One commenter requested that 
residents be informed when grant is 
awarded. The Department has adopted 
this requirement.

The Department has rejected a 
suggestion that the grants be 
competitive with quarterly awards, 
rather than ongoing awards, in order to 
give residents more time to get 
applications and formally comment.
The statute allows applications on a 
rolling basis, and requiring a grantee to 
wait several months for an award could 
hinder a resident-supported purchase 
for the property.

One commenter was concerned that 
$200,000 would not be enough to cover 
predevelopment costs for most projects. 
This funding limit is statutory, and the 
Department has no discretion to after 
the limit.

Four commenters sought clarification 
on what terminating the current grant 
program means. In order to ensure 
continuity of the program, they suggest 
that: awardees under the September 3, 
1992, NOFA should be able to apply for 
new funds as soon as old funds, are 
obligated; grantees should not be able to 
receive grants over the total of this 
NOFA; and, because it is an ongoing 
process, grantees should not be required 
to expend all funds awarded in the 1992 
NOFA. In this NOFA the Department is 
allowing applications from grantees 
with active grants under the September 
3,1992, NOFA; however, as awards are 
made by the intermediary, the previous 
awards shall be terminated. It is 
impractical for grantees to report to both 
the HUD field office and the 
intermediary on ongoing grant status.
The total grant award from both NOFAs 
must not be greater than the total 
allowed in this NOFA.

There were ten comments on the 
Department’s method for funding 
technical assistance grants on a State-
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by-State basis. One concern was that 
basing fund allocation solely on active 
Notices of Intent, plus active Plans of 
Action, will be skewed, because this 
does not directly correlate with 
preservation sales activity. The 
Department should not include cases 
where owners have not yet indicated an 
intention to sell; rather, funding for 
predevelopment grants should be tied to 
the number of NOIs to sell plus binding 
sales commitments. Another suggested 
that the same allocation formula should 
not be used for both Resident Capacity 
and Predevelopment grants. Several 
commented that the formula should 
remain flexible to reflect actual activity 
levels in States, and suggested a hold
back so that funds could be reallocated 
according to actual participation levels. 
Several others suggested a reallocation 
method between States. The Department 
seriously considered using only Notices 
of Intent to Sell as the criteria for a State 
breakdown of funding. The Department 
cannot use binding commitments as an 
indicator, because it will not have these 
in advance of the State-by-State 
allocation. However, experience from 
the September 3,1992, NOFA shows 
that an owner’s Initial Notice of Intent 
is only a partial indication of what an 
owner will actually do. Therefore, the 
Department will not change its method 
for allocation by State. The Department 
has also decided not to maintain a 
holdback, but will reallocate funds 
between intermediaries if levels of grant 
activity justify a reallocation.

One commenter requested HUD to 
allocate unused funds from the 1992 
NOFA using the 90/10 formula in the 
statute, rather than giving all unused 
funds to technical assistance grants. The 
Department has decided to allocate 
unused funds using the 90/10 formula. 
Another commenter sought clarification 
of the exact amount of funds available 
from 1992 NOFA and how these funds 
will be divided. Because the 1992 
NOFA is active, and will be for several 
months, the Department cannot know 
exactly how much will be available 
once the 1992 NOFA is terminated.
6. Applicant Selection

Several commenters felt that the 
application review should include 
review of the financial viability of the 
property and an analysis of the 
development team, rather than a simple 
review of the applicant itself. One 
commenter was concerned that resident 
support would override strong 
underwriting criteria. The Department 
has chosen not to amend this selection 
criteria, but will also, instruct 
intermediaries reviewing 
Predevelopment grant applications to

conduct a review on the feasibility of 
the purchase, including a review of the 
development team.

One commenter requested that if any 
award is made by an intermediary or 
HUD, the procurement requirements of 
OMB Circular A-110 should be deemed 
to have been met. This would permit 
continuity of service for consultants 
who were identified by grantees prior to 
the availability of Federal funds. The 
Department finds it unnecessary to 
address this in the NOFA. However, if 
the organization is currently meeting the 
OMB requirements, the Department 
anticipates that the organization will 
continue to do so under another grant.

A commenter pointed out that the 
NOFA says grants are awarded within 
30 days, and that this should be 
specified as 30 calendar days. Another 
commenter requested that the NOFA 
specify the appeals process to HUD. The 
Department has adopted both of these 
suggestions in this NOFA.

Several commenters recommended 
requiring intermediaries to explain why 
an application was not funded or why 
items within an application were not 
funded. The Department has adopted 
this recommendation.

One commenter suggested that 
applicant resident groups should be able 
to request the intermediary to provide 
expertise and assistance in grant 
activities. Because the Department does 
not wish to have intermediaries 
performing activities inconsistently 
across the country, it has not made this 
a requirement of intermediaries.

Eleven comments were received 
regarding the NOFA’s guidance on 
competing applications. One area of 
concern was the time by which another 
application could be received. Several 
commenters suggested allowing an 
applicant 30 days to gain support, 
others suggested 20 days, another 14 
days. Several commenters also 
suggested giving the intermediary 

, additional review time should two 
applications be received. Several 
commenters felt the intermediary 
should attempt to resolve the situation 
or require that competing applicants 
meet and attempt to come to a 
resolution. Three commenters suggested 
that in the case of dual applicants, a 
clear priority should be for resident 
groups and resident councils over 
Community-Based Nonprofit Housing 
Developers.

The Department has decided if a
second application is received within 30 
days of receipt of the first application, 
the intermediary will have an additional 
20 days to complete the review of both. 
If the applications ar§ for a Resident 
Capacity grant, the intermediary will

give funding preference to a resident 
group or a Resident Council over 
another applicant. If there are 
competing Predevelopment grant 
applicants and both are otherwise 
acceptable, the intermediarywill send 
back the applications and give 
applicants ain opportunity to meet, 
explain differences to tenants, and come 
to a resolution/compromise. If no 
compromise is reached the intermediary 
would fund the applicant that it found 
most capable of performing grant and 
nonprofit sponsor activities. The fact 
that a nonprofit developer is receiving a 
Predevelopment grant would not 
preclude a separate resident group from 
getting a Resident Capacity grant.
B. Selection o f Interm ediaries 
1. Fee Structure

Twelve commenters were concerned 
that the proposed fee structure for 
intermediaries would not yield 
sufficient funds to cover the scope of 
services listed in the NOFA. The 
proposed NOFA contemplated a $5,000 
start-up fee, plus 2 percent of the grant 
awards for the State or States in which 
the intermediary administered grants. 
Suggestions ranged from 4 to 5 percent 
of the grant awards. One commenter 
suggested that the minimum start-up fee 
should be $15,000 so smaller States will 
participate. Several others suggested 
that the fee should vary according to the 
level of activities that the intermediary 
is performing.

The Department considered seriously 
the appropriateness of the fee and 
awarding a different level of funding to 
intermediaries performing a higher level 
of activities. The Department has chosen 
a processing fee structure through 
which each intermediary will receive a 
$15,000 start-up fee and five percent of 
each technical assistance grant it 
administers, Which will be allocated as 
the grants are disbursed. Each 
intermediary will also receive a flat fee 
of $500 for each grant application 
rejected. If a selected intermediary 
receives no grant applications, it will 
receive only the start-up fee.
2. Intermediary Selection 

At least one commenter felt that the 
Department should give preference to 
local intermediaries, then State and 
regional intermediaries, over national 
intermediaries. The Department has 
decided to allow sub-State 
intermediaries in areas where there 
appears to be enough preservation 
activity to justify a sub-State 
intermediary. However, any sub-State 
intermediary must apply to administer 
grants in a geographic area covering at
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least one HUD area office. In most 
States, any economies of scale would be 
lost if there was more than one 
intermediary. In its review of 
intermediaries the Department will 
review and rate all local intermediaries 
before reviewing State and regional 
intermediaries. However, the 
Department will consider the capacity, 
experience, and point scores of all local, 
State and regional intermediaries before 
making final intermediary selection. 
National intermediaries will be chosen 
for those areas for which no other 
acceptable intermediary has applied.

Concern from eleven commenters lead 
to suggestions that outside parties, 
particularly resident groups, should be 
able to comment on the applications 
and selections of intermediaries.
Because the selection of intermediary 
grantees is competitive, the disclosure 
of grant applications would be in 
violation of section 12 of the 
Department of Housing and Urban 
Development Act (42 U.S.C. 3537a), 
and, therefore, the Department cannot 
implement this suggestion.

One commenter suggested that 
intermediaries be required to state in 
their proposals how they will deal with 
the problem of monitoring 
unincorporated entities to ensure that 
they act with proper fiscal standards.
The sam e com m enter agreed w ith the  
Department’s preference for an  
intermediary handling both Resident 
Capacity and P redevelopm ent grants. A s  
part of its overall evaluation of each  
intermediary’s application, th e  
Department will evaluate proposals to  
deal w ith the problem o f m onitoring  
fiscal standards.

One commenter requested that 
Community Action Agencies, which 
have been the leader in services to the 
low-income community in all areas for 
more than 25 years, be eligible 
intermediaries. The Department is 
adhering to the statutory definition of 
intermediary, but to the extent such an 
agency has the capacity to become an 
eligible applicant under the guidelines, 
a Community Action Agency could 
apply.

Several commenters suggested that 
intermediaries receive preference if they 
have a structured plan that maximizes 
resident participation in administrative 
policy issues. Another commenter 
requested that HUD require 
intermediaries to work with a tenant- 
based coalition, and if an intermediary 
cannot develop this support, HUD 
should administer the grants. The
Department will not include this
requirement b ecause it w ould be too  
burdensome, particularly for national 
intermediaries. H owever, lour

commenters suggested giving preference 
to intermediaries with demonstrated 
resident/nonprofit accountability. The 
Department will give preference for 
such a demonstrated track record.

One commenter recommended 
deleting language that requires 
intermediaries to have a record of 
service in “multiple communities’’ 
because the language is vague and 
confusing. The requirement is statutory 
and therefore the language remains 
unchanged. The Department does not 
agree that it is confusing. The 
Department considers "a record of 
service * * * in multiple 
communities’* to mean the intermediary 
has worked with various types of 
organizations within varied 
communities. Preferably these 
communities would include a cross- 
section of the geographic area for which 
the intermediary is applying to 
administer grants. The definition would 
exclude an intermediary that has 
worked solely in one community or 
neighborhood.
3. Intermediary Tasks

Seven commenters requested more 
detail in the NOFA of the Department's 
expectations to guide intermediaries, 
particularly in their monitoring 
activities, with standards and 
timeframes. Several sought clarification 
of the legal responsibilities of the 
intermediaries, others felt intermediary 
activities should be expanded and 
negotiated with HUD to include 
underwriting, monitoring, servicing, site 
visits, and technical assistance 
provision. One commenter sought 
clarification of whether an intermediary 
will act as a delegated processor with 
final grant authority, or whether it will 
function under some other model. One 
commenter disagreed with negotiating 
the level of activities, arguing that HUD 
should require specific tasks of all 
intermediaries to get all essential tasks 
covered. The Department has seriously 
considered this issue and has provided 
a greater level of detail of its r '  
expectations of the intermediaries.

The Department will not allow a 
variety of participation levels by 
intermediaries. However, if  an 
intermediary seeks to perform a higher 
level of activities, such as technical 
assistance, it may apply to perform 
these activities under a separate HUD 
NOFA that will implement section 254 
of LIHPRHA as added by section 312 of 
the Housing and Community 
Development Act of 1992. That NOFA is 
expected to be published soon.

One commenter stated that 
intermediaries, in general, should not 
have say over who is selected as a

priority purchaser, which consultants 
are hired, what are the contract terms, 
etc. While the Department’s regulations 
regarding priority purchasers are 
separate from this NOFA, the 
intermediaries will have review 
authority over consultants hired and 
terms of contracts under the technical 
assistance grants.

One commenter suggested that some 
technical assistance grantees may want 
closer oversight and assistance, and 
intermediaries should be required to 
provide to those grantees what is agreed 
upon in the grant. As discussed above, 
and in order to provide consistency 
nationwide, the grantees cannot request 
a higher level of service from the 
intermediaries.
4. Accountability

Three commenters suggested that 
resident groups should be able to 
formally monitor intermediaries prior to 
their receipt of further funding, and to 
include standards that encourage 
intermediaries to have accountability to 
residents and nonprofits without 
micromanagement by the intermediary. 
One of these commenters suggested that 
intermediaries should show evidence of 
a commitment to tenant organizing; 
another suggested a stronger conflict of 
interest proviso and performance 
benchmarks for the intermediary. 
However, a fourth commenter believed 
oversight of intermediaries should not 
be by tenant groups or other prospective 
grantees; rather, HUD should provide 
this oversight This commenter 
recommended a selection of 
intermediaries when the track record 
indicates absence of abuse. As part of its 
monitoring of intermediaries, the 
Department will accept comments from 
outside parties on intermediary 
performance after intermediary grants 
are in place and active. However, the 
Department does not find it appropriate 
to include, nor does it desire to delay 
intermediary funding by including, 
resident groups directly in the 
monitoring process.
5. Other Comments

One commenter recommended that 
the benchmarks for Technical 
Assistance Grantees be made by the 
Department, rather than left up to the 
intermediary. The statute requires that 
HUD work with intermediaries to come 
up with the performance benchmarks 
for the Predevelopment Grant phases. 
The Department intends these 
benchmarks to be consistent across the 
country.

One commenter requested 
clarification that intermediaries, at their 
own risk, may incur costs from the date
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they are selected, as opposed to the date 
of contract execution. The Department 
agrees with this request; however, no 
actual fees will be paid prior to the date 
of contract execution and the 
intermediary may not begin funding 
technical assistance granteès prior to 
such execution.
11. Purpose and Substantive Description
A. Authority and Background

The funding made available under 
this NOFA is authorized by section 312 
of the Housing and Community 
Development Act of 1992 (Pub. L. 102- 
550, approved October 28,1992) in 
order to provide assistance to resident 
groups and Community-Based Nonprofit 
Housing Developers (CBDs) involved in 
projects proceeding under the 
provisions of the Emergency Low- ; 
Income Housing Preservation Act of 
1987 (Pub. L.100-242, section 201 of the 
Housing and Community Development 
Act of 1987, approved Feb. è, 1988) 
(ELIHPA) or the Low Income Housing 
Preservation and Resident 
Homeownership Act of 1990 (Pub. L. 
101-625, section 601 of the National 
Affordable Housing Act (NAHA), 
approved November 28,1990) 
(LIHPRHA).

The origins of LIHPRHA are in 
ELIHPA. The purpose of ELIHPA was to 
preserve low-income affordability 
restrictions on certain HUD-insured or 
assisted multifamily projects. ELIHPA 
authorized the use of incentives to 
encourage owners to retain low-income 
affordability restrictions or to transfer 
the property to purchasers who would 
agree to retain those restrictions. The 
fundamental principles underlying 
ELIHPA were that the low-income 
housing should be preserved for the 
intended beneficiaries and that owners 
should be guaranteed a fair and 
reasonable return on théir investments.

ELIHPA was intended to be a 
temporary measure that would allow 
Congress time to fashion a permanent 
program for the preservation of existing 
low-income housing projects. This 
permanent program is LIHPRHA, which 
replaced ELIHPA except to the extent 
that section 604 of NAHA provides a 
transition option for certain owners. In 
addition, section 226 of LIHPRHA 
establishes the Resident 
Homeownership Program, under which 
tenants may become homeowners of 
eligible low income housing. The 
Department’s regulations 'implementing 
these statutory provisions are set out in 
24 CFR part 248. (Applicants should 
note that part 248, as codified in the 
April 1,1993, revision of the Code of 
Federal Regulations (CFR) wàs amended

subsequently in a rule published on July 
13,1993 (57 FR 3384). Most 
requirements under this NOFA were 
imposed by title III of the Housing and 
Community Development Act of 1992 
and are included in the July 13,1993, 
amendments to part 248.)
B. Request fo r  A pplications

Eligible intermediaries are invited to 
apply to administer funds under the 
provisions of this NOFA (see Section
V.A, “Obtaining Intermediary 
Applications” of this NOFA). The 
Department will announce the selected 
intermediaries and will publish the 
addresses of the intermediaries and the 
date on which applicants may apply to 
intermediaries for technical assistance 
grant funds. Selected intermediaries 
will also announce the availability of 
technical assistance grant funds as 
described in Section III of this NOFA.
C. A llocation and Funding

The purpose of this NOFA is to make 
available $45 million in funds to and 
through intermediaries for eligible 
resident and community organizations. 
The dollar amounts will be made 
available on a State-by-State basis for 
two types of grants: Resident Capacity 
grants and Predevelopment grants. The 
description of how funds will initially 
be divided by State is listed in 
Appendix B of this NOFA. The 
Department will rate local 
intermediaries, then State 
intermediaries, then regional 
intermediaries before making selections 
for each geographic area. Some States 
may be subdivided for purposes of the 
NOFA activities if there are a sufficient 
number of eligible low-income housing 
projects in the State to justify sub-rState 
intermediaries. Local or sub-State 
intermediaries applying to perform 
grant administration activities must 
apply to perform activities covering at 
least the jurisdiction of one HUD area 
office. The Department will generally 
favor local or sub-State intermediaries 
over State intermediaries, and will favor 
State intermediaries over regional 
intermediaries.

However, before making the final 
intermediary selections, the Department 
will assess the overall capacity and 
experience of intermediary applicants. If 
no intermediary applicant applies to 
administer grants in a particular State or 
area, the Department will select a 
national intermediary to perform those 
activities in that State or area. If no 
acceptable application is received from 
a national intermediary, the 
Department’s field offices will 
administer the Resident Capacity and 
Predevelopment grants for all areas not

covered by local, State, or regional 
intermediaries.

The Preservation Technical 
Assistance Grant program that is 
currently being administered by the 
Department, in accordance with a 
NOFA published on September 3,1992, 
at 57 FR 4057Q (as amended at 57 FR 
56929 (December 1,1992) and 58 FR 
8766 (February 17,1993)), will be 
terminated at intermediary selection. A 
portion of the unreserved funds from 
that earlier NOFA will be made 
available under this NOFA through the 
intermediaries. Grantees active under 
the September 3,1992, NOFA will 
continue under that grant program 
unless they apply for and receive funds 
under this NOFA.

The two forms of technical assistance 
grants that will be made available 
through intermediaries are Resident 
Capacity grants and Predevelopment 
grants. These are described in Appendix 
A to this NOFA. Of the $45 million 
available from FY 1993 and 1994 
appropriations, $13.5 million is 
available for Resident Capacity grants 
and $31.5 million is available for 
Predevelopment grants. Of any 
additional funds made available under 
this program, 30 percent will be set 
aside for Resident Capacity grants and 
70 percent for Predevelopment grants. 
The dollar amounts available to the 
individual resident and community 
organizations shall be limited to $30,000 
for Resident Capacity grants and 
$200,000 for Predevelopment grants. 
The Predevelopment grants will be 
funded in at least two phases. The 
performance benchmarks for these 
phases will be negotiated between the 
Department and selected intermediaries 
prior to technical assistance application 
submission.
III. Intermediaries
A. Eligible Interm ediaries
(1) General Definition

‘An eligible intermediary applicant is 
a local, State, regional, or national 
nonpr&fit or quasi-public organization 
or a State or local housing agency that 
has as a central purpose of its 
organization the preservation of low- 
income housing and the prevention of 
displacement of low- and moderate- 
income residents. An eligible 
intermediary must not receive direct 
Federal appropriations for operating 
support. All intermediaries must have a 
record of service to low-income 
individuals or community-based 
nonprofit housing developers in 
multiple communities, and must meet 
the standards of fiscal responsibilities 
established in OMB Circulars A—110
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and A-122 or, if a State or local agency, 
24 CFR 85 and OMB Circular 87. In 
addition, intermediaries must have 
experience with the allocation or 
administration of grant or loan funds. 
(Copies of ÓMB circulars are available 
from E.O.P. Publications, room 2200,' 
New Executive Office Building, 
Washington, DC 20503, telephone (202) 
395-7332. (This is not a toll-free 
number.) There is a limit of two free 
copies.) .
(2) Interm ediary Categories

(a) A national nonprofit applicant 
must also have been in existence for at 
least five years and be classified as an 
exempt organization under section 
501(c)(3) of the Internal Revenue Code 
of 1986.

(b) A regional, State or lo ca l nonprofit 
applicant must also have been in 
existence for at least three years and 
either be classified as an exempt 
organization under section 501(c)(3) of 
the Internal Revenue Code of 1986 or be 
recognized otherwise as a tax-exempt 
entity. ■. £

(c) A State or loca l agency. This 
category includes public housing 
agencies and State housing finance 
agencies. 1
B. Fees - ’ • .;

Each selected intermediary will 
receive processing fees. The fees will 
include a start-up fee of $15,000 and an 
additional fee of five percent of each 
technical assistance grant the 
intermediary administers, which will be 
allocated as the grants are disbursed. 
These fees are based on the 
intermediary performing the following 
activities: Announcing the availability 
of grant funds; producing and 
distributing application kits; accepting, 
reviewing and approving and/or 
rejecting grant applications; executing 
grant agreements; disbursing grant 
funds; monitoring the grantees* 
activities under the grant award; 
monitoring compliance with the grant 
agreement through the term of the grant; 
and maintaining documentation of grant 
activities for the Department’s 
monitoring of the intermediary.

Intermediaries will be legally 
responsible to the Department for 
approving eligible applicants, activities, 
and budgets, and shall maintain all 
correspondence with and 
documentation regarding the technical 
assistance grantees for not less than five 
years. All intermediaries will receive 
the start-up fee when the intermediary 
contract is executed. Intermediaries will 
draw down five percent of each 
technical assistance grant award at the 
time those awards are disbursed, not to

exceed five percent of the total funds 
available to the jurisdiction. If an 
intermediary reviews and rejects a 
technical assistance application, it will 
receive an administrative fee of $500. If 
an intermediary receives no technical 
assistance grant applications, it will 
receive only its start-up fee. On 
occasion, the Department will review 
grant activity to determine if 
reallocation of funds between 
geographic regions is necessary.
C. E ligible Tasks

Intermediaries may apply for one or 
both parts of the intermediary tasks 
described in this NOFA. The two 
distinct tasks are:

• Administering Resident Capacity 
grants; and

• Administering predevelopment 
grants. Through its application, an 
intermediary must describe the specific 
jurisdiction in which it proposes to 
perform such tasks.

There will be no duplication of 
geographic coverage for any 
administrative task. In States where 
there is sufficient preservation activity 
to justify sub-State intermediaries, State 
or regional intermediaries may apply to 
perform activities in areas that include 
the jurisdiction of one or more HUD 
field offices. In no case will a field office 
jurisdiction be subdivided for purposes 
of intermediary selection for grant 
administration. To assure maximum 
geographic coverage by intermediaries, 
HUD may negotiate geographic coverage 
with intermediaries as part of 
intermediary selection.

Specific tasks for all intermediaries 
will include the following:

• Advertising fund availability for the 
jurisdiction overseen.

• Producing and distributing grant 
application kits. (A sample kit will be 
provided by the Department.)

• Accepting grant applications.
• Reviewing and approving or 

rejecting grant applications.
• Executing grant agreements. (A 

draft grant agreement will be provided 
by the Department.)

• Voudiering for funds through the 
Department.

• Disbursing grant funds.
• Monitoring activities under the 

grant, including compliance under the 
grant agreement, throughout the term of 
the grant.

• Reporting to the Department at least 
quarterly on the status of applications, 
grant awards, grantee activities, and 
funds expended.

• Maintaining grant documentation 
for HUD monitoring and audits.

D. Ineligible Interm ediary A ctivities
Intermediaries may not receive

payment, directly or indirectly, from the 
proceeds of grants they have approved. 
In addition, intermediaries may not 
provide other services to grant 
recipients with respect to the specific 
properties for which the grant has been 
awarded.
E. Selection  Criteria
1. Threshold

Intermediaries must meet minimum 
criteria described in Section ill A, 
“Eligible Intermediaries,*’ of this NOFA. 
If in its review the Department 
determines that the applicant does not 
meet the threshold criteria, the 
application will be rejected. If the 
application does meet the threshold, 
criteria, then the Department will select 
intermediaries through a rating and 
ranking competition described in 
Section III.E(2) of this NOFA.
2. Preferences and Factors for Award

The intermediary applications will be 
rated and ranked on a point system, 
with the maximum point score of 100. 
The Department will first rate and rank 
any local or sub-State intermediary 
applications, then all State intermediary 
applications, and then regional 
applications. In general, the Department 
will give preference to local 
intermediaries, as discussed in Section 
n.C, “Allocation and Funding’’, of this 
NOFA; however, capacity, experience, 
and overall points for these 
intermediaries will be considered before 
selection. The Department may establish 
a threshold score .on capacity and 
experience that local applicants must 
meet in order to qualify for funding.

After selecting local, State, and 
regional intermediaries, the Department 
will rate and rank all national 
intermediary applications to select an 
intermediary in States or regions for 
which no other eligible intermediary, 
acceptable to the Secretary, has 
submitted a proposal to participate. If 
no such national intermediary applies to 
perform NOFA activities, the 
Department, through its field offices, 
will administer technical assistance 
grant funds for all areas without an 
acceptable intermediary. The 
Department will consider joint venture 
applications as long as one eligible 
intermediary is identified in the 
application as the primary applicant.
The rating points will be allocated based 
on thé categories below:

(a) Preservation Experience. (30 
points) The Secretary shall give rating 
points to applications from eligible 
intermediaries based on expertise or
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experience with ELIHPA and LIHPRHA. 
Maximum points will be given to 
applicants with significant 
demonstrated expertise or experience 
with ELIHPA Or LIHPRHA.

(b) Range o f  Activities. (10 points) 
These points will be given to 
organizations applying to administer 
both the Resident Capacity grants and 
the Predevelopment grants, rather than 
applying to administer just one of those 
grant programs.

(c) Direct Experience. (30 points)
Rating points will be given to 
intermediaries based on their direct 
experience in performing the tasks for 
which they have applied. This would 
include administration of grants to 
resident organizations, administration of 
grants to nonprofit organizations and 
State or local agencies, and monitoring 
of nonprofit grantees. The Department 
will not assign preference to 
intermediaries with experience in 
administering Federal grants, but may 
exclude applicants that have failed to 
perform under prior contracts of a 
similar nature.

(d) O rganizational Capacity. (30 
points) Each applicant will be rated on 
its organizational capacity to implement 
its plan to administer grants. Each 
applicant should submit evidence that 
its organization can implement the 
proposed activities in an efficient 
manner, based on demonstrated 
organizational capacity and staff 
expertise.
IV. Responsibilities of Intermediaries
A. G eneral

Intermediaries will be responsible for 
performing the tasks listed in Section
III.C, “Eligible Tasks,“ of this NOFA.
The technical assistance grant program 
that the intermediaries will be 
administering is described in detail in 
Appendix A to this NOFA.
B. Tim efram es

Once funding availability is 
advertised by the intermediary for its 
jurisdiction, technical assistance 
applications will be submitted to the 
intermediaries on an ongoing basis. If 
the applications are acceptable, grants 
must be awarded no later than 30 
calendar days after a complete 
application is received by the 
intermediary. If the application is found 
to be substantially complete (i.e., there 
are no missing exhibits), but technically 
deficient (i.e., an exhibit does not 
adequately meet the application 
requirements), the intermediary shall 
send the applicant a deficiency letter 
and allow 14 days for resubmission of 
deficient exhibits. The intermediary will

have an additional 30 days to review 
and approve an application, following 
receipt of application revisions. If the 
application is not substantially 
complete, it will be rejected.
C. T echnical A ssistance Grant Selection  
Criteria
1. Resident Capacity Grants

All Resident Capacity applicants will 
receive an application kit, which will be 
produced and distributed by the 
intermediary. A sample application kit 
will be provided to the intermediaries 
from the Department. Applications will 
be accepted on an ongoing basis, and all 
acceptable applications will be 
approved unless there are no funds 
available for Resident Capacity grants. 
Intermediaries must review and approve 
or reject applications for Resident 
Capacity grants based on the following 
threshold criteria:

(a) The applicant meets the eligible 
applicant criteria listed in paragraph A 
of Appendix A to this NOFA.

(b) The applicant is applying for 
funds for eligible activities listed in 
paragraph D(l) of Appendix A to this 
NOFA.

(c) The applicant has notified the 
residents of its application in 
accordance with paragraph B of 
Appendix A to this NOFA.

(d) The plan for promoting the ability 
of residents to. participate meaningfully 
in the preservation process is reasonable 
and feasible.

(e) The budget submitted with the 
application reflects reasonable costs 
directly associated with the grant 
activities.

(f) The estimate of time necessary to 
achieve completion of activities and 
delivery of products is  reasonable and 
realistic and within the time frames set 
forth in the applicable program 
regulation.
2. Predevelopment Grants

All Predevelopment grant applicants 
will receive an application kit that will 
have been produced and distributed by 
the intermediary. A sample application 
kit will be provided to the 
intermediaries from the Department. 
Applications will be accepted on an 
ongoing basis, and all acceptable 
applications will be approved unless 
there are no funds available for 
Predevelopment grants. Intermediaries 
must review and approve or reject 
applications for Predevelopment grants 
based on the following threshold 

j criteria:
(a) The applicant meets the eligible 

applicant criteria listed in paragraph A 
of Appendix A to this NOFA;

(b) The applicant is applying for 
eligible activities listed in paragraph 
D(2) of Appendix A to this NOFA;

(c) The applicant has notified the 
residents of its application in 
accordance with paragraph B of 
Appendix A to this NOFA;

(d) The plan for promoting and 
achieving a resident supported purchase 
of the property must be reasonable and 
feasible and in conformance with the 
appropriate program regulations and 
guidelines. This will include an 
evaluation of the experience and 
capacity of the applicant’s development 
team;

(e) The budget submitted with the 
application reflects reasonable costs 
directly associated with the grant 
activities that would result in the 
development of a feasible purchase; and

(f) The estimate of time necessary to 
achieve completion of activities and 
delivery of products is reasonable and 
realistic and within the time frames set 
forth in the applicable program 
regulation.
3. Competing Grant Applications

If a second technical assistance 
application is received within 30 days 
of receipt of the first application for any 
property, and if that application is for 
the same grant category, the 
intermediary shall have an additional 20 
days to review both applications. The 
total review time for any grant cannot 
exceed 50 days. If the competing 
applications are for Resident Capacity 
grants, resident groups and Resident 
Councils shall have priority over other 
applicants. If the competing 
applications are for Predevelopment 
grants, and both are found technically 
acceptable, the Intermediary will return 
the applications with instructions that 
the applicants meet together and with 
the residents to reach a resolution for a 
final application. If no compromise is 
reached, the intermediary will approve 
the applicant that the intermediary finds 
most capable of performing grant and 
nonprofit sponsor activities. In addition, 
in the case of any application, if there 
is an indication that a majority of the 
residents oppose the applicant's 
selection, that application shall be 
denied.
4. Decision Not To Fund

In any denial of award letter, the 
intermediary shall be required to 
explain the reasons tor its 
determination. In addition, if the 
intermediary makes a determination 
that results in a reduction of proposed 
grant funds, that determination shall 
also be explained in writing.
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5. Appeals
If an application for either a Resident 

Capacity grant or a Predevelopment 
grant is denied, the applicant will have 
the right to appeal that denial to the 
Department. The appeal must be made 
within 45 days of application rejection 
to: Multifamily Preservation Division, 
Department of Housing and Urban 
Development, 451 7th Street, NW., room 
6284, Washington DC, 20410. The 
Department will make a binding 
determination within 45 days of the 
appeal.
6. Award Notification

If an applicant is awarded and accepts 
a Resident Capacity or Predevelopment 
grant, the applicant must inform the 
residents of die property about the 
award, by posting a notice or through a 
resident meeting or both, within three 
weeks of the applicant’s acceptance of 
the award.
V. Intermediary Application Process
A. Obtaining Interm ediary A pplications

Intermediary application kits are 
available from the Multifamily 
Preservation Division, Department of 
Housing and Urban Development, room 
6284,451 7th Street, SW., Washington, 
DC 20410; telephone (202) 708-2300; 
and the Multifamily Housing 
Clearinghouse, P.O. Box 6424,
Rockville, MD 20850, telephone 1-800- 
955-2232.
B. Submitting A pplications

Applications will be submitted to the 
Multifamily Preservation Division 
Department of Housing and Urban 
Development, 451 7th Street, SW., room 
6284, Washington, DC 20410. 
Applications must be received no later 
than June 6,1994. No facsimiled 
(FAXed) applications will be accepted. 
Any application received after 5:00 
p.m., E.D.T., on the due date will not be 
accepted for processing and will be 
returned to the applicant. Any 
corrections to deficient applications 
made in accordance with Section V.E of 
this NOFA may be transmitted by 
facsimile; however, the original 
subsequently must be submitted by 
mail. '

C. Submission Requirem ents
An intermediary must provide the 

following:
(1) A completed application, 

including the following, as applicable:
(a) OMB Standard Form 424;
(b) Identification of proposed 

geographic area in which it will perform 
intermediary activities;

(c) Information about how the 
applicant meets the Factors for Award 
listed in Section IH.E(2) of this NOFA;

(d) Information about the applicant, 
including its history, its staff and their 
qualifications, and its experiences

(e) Summary of plan to advertise grant 
availability, distribute applications, 
review applications, disburse funds, and 
monitor activities under the grant;

(f) Evidence of tax exempt status, if 
applicable;

(g) Certification that the intermediary 
will not receive payment, directly or 
indirectly, from the proceeds of the 
grants it has approved;

(h) Certification that assistance 
provided under this NOFA will not be 
used to supplant or duplicate other 
resources for the proposed activities.
For purposes of this paragraph, “other 
resources” means resources provided 
from any source other than under this 
NOFA;

(i) Other disclosures, certifications, 
and assurances (including Drug-Free 
Workplace and Anti-Lobbying 
certifications), as required under the law 
and this NOFA; and

(j) Other information and materials as 
may be described in the application kit.
D. Interm ediary Selection Process

The selection process for 
intermediaries consists of a threshold 
screening to determine whether the 
application meets the technical 
requirements for application submission 
contained in this NOFA and the 
application kit. If the application meets 
the technical requirements, it will be 
reviewed and ranked by the 
Preservation Division in HUD 
Headquarters according to the selection 
criteria in Section HUE of this NOFA. 
Within 60 days from the application 
deadline, the Preservation Division will 
notify an intermediary of its selection or 
rejection. Selected intermediaries will 
be required to sign a grant agreement. If 
no intermediary is selected for a 
particular State, the HUD field offices 
will administer the grants directly.
E. Corrections to D eficient A pplications

If an application submitted by an 
intermediary is found to be deficient in 
a nonsubstantive manner, the 
Department will inform the applicant of 
such deficiency within 15 days after the 
application deadline and the applicant 
will have seven days to submit revisions 
to its application. Nonsubstantive 
deficiencies are those that are not 
integral to the application’s review, 
such as a certification. If an application 
is substantively deficient at the time of 
application deadline, the application 
will be rejected.

F. A pplication Selection Tim efram e
The Department will complete its 

rteview and selection process within 60 I 
days of the deadline date for 
intermediaries. Once intermediaries are j 
selected and agreements are executed, 
intermediaries will have 30 days to 
make grant funds available to eligible 
technical assistance applicants. Grants 
from technical assistance applicants 
will be accepted on a rolling basis by 
the intermediaries administering such 
grants.
G. Interm ediary Inform ation

The Department will publish in the 
Federal Register the list of selected 
Intermediaries within 30 days of the 
date that the Department’s intermediary 
selection process is completed. That 
publication will include information for 
potential technical assistance applicants 
on how to obtain application kits and 
will list contact names at the 
Intermediary organizations selected to 
administer the grants.
VI. Other Matters
Environm ental Im pact

In accordance with 40 CFR 1508.4 of 
the regulations of the Council on 
Environmental Quality and 24 CFR 
50.20(b) of the HUD regulations, the 
policies and procedures contained in 
this notice relate only to technical 
assistance and, therefore, are 
categorically excluded from the 
requirements of the National |j
Environmental Policy Act. $
Federalism  Im pact

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this notice will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the federal government and the 
States, or on the distribution of power 
and responsibilities among the various 
levels of government. As a result, the 
notice is not subject to review under the 
Order. Specifically, the funds available 
under this NOFA will be used to select 
intermediaries that will administer 
technical assistance grants to eligible 
recipients. The grants to eligible 
recipients will be for technical 
assistance activities related to the 
preservation of low-income housing.
Fam ily Executive Order |

The General Counsel, as the 
Designated Official under Executive 
order 12606, The Family, has 
determined that this notice does not 
have potential for significant impact on
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family formation, maintenance, and 
general well-being, and, thus, is not 
subject to review under the Order. No ' 
significant change in existing HUD 
policies or programs will result from 
promulgation of this notice, as those 
policies and programs relate to family 
concerns.
Section 102 o f  the HUD Reform  Act: 
D ocum entation and Public A ccess 
R equirem ents; A pplicant/R ecipient 
D isclosures
Documentation and Public Access 
Requirements

HUD will ensure that documentation 
and other information regarding each 
application submitted pursuant to this 
NOFA are sufficient to indicate the basis 
upon which assistance was provided or 
denied. This material, including any 
letters of support, will be made 
available for public inspection for a five- 
year period beginning not less than. 30 
days after the award of the assistance. 
Material will be made available in 
accordance with the Freedom of 
Information Act (5 U.S.C. 552) and 
HUD’s implementing regulations at 24 
CFR part 15. In addition, HUD will 
include the recipients of assistance 
pursuant to this NOFA in its quarterly 
Federal Register notice of all recipients 
of HUD assistance awarded on a 
competitive basis. (See 24 CFR 12.14(a) 
and 12.16(b) for further information on 
these documentation and public access 
requirements.)
Disclosures

HUD_will make available to the public 
for five years all applicant disclosure 
reports (HUD Form 2880) submitted in 
connection with this NOFA. Update 
reports (also Form 2880} will be made 
available along with the applicant 
disclosure reports, but in no case for a 
period generally less than three years. 
All reports—both applicant disclosures 
and updates—will be made available in 
accordance with the Freedom of 
Information Act (5 U.S.C. 552) and 
HUD’s implementing regulations at 24 
CFR part 15. (See 24 CFR part 12, 
subpart C, for further information on • 
these disclosure requirements.)
Section 103 HUD Reform Act

HUD’s regulation (24 CFR part 4) 
implementing section 103 of the 
Department of Housing and Urban 
Development Reform Act of 1989 (42 
U.S.C. 3537a) (Reform Act) applies to 
the funding competition announced 
today. The requirements of the rule 
continue to apply until the 
announcement of selection of successful 
applicants.

Both HUD and intermediary 
employees involved in the review of 
applications and in the making of 
funding decisions are limited by 24 CFR 
part 4 from providing advance 
information to any person (other than an 
authorized employee of HUD) 
concerning funding decisions, or from 
otherwise giving any applicant an unfair 
competitive advantage. Persons who 
apply for assistance in this competition 
should confine their inquiries to the 
subject areas permitted under 24 CFR 
part 4.

Applicants who have questions 
should contact the HUD Office of Ethics 
(202) 708-3815 (voice/TDD). (This is 
not a toll-free number.) The Office of 
Ethics can provide information of a 
general nature, as well. However, a HUD 
employee who has specific program 
questions, such as whether particular 
subject matter can be discussed with 
persons outside the Department, should 
contact his or her Regional or Field 
Office Counsel, or Headquarters counsel 
for the program to which the question 
pertains.
Section 112 o f  the Reform Act

Section 112 of the HUD Reform Act 
added a new section 13 to the 
Department of Housing and Urban 
Development Act (42 U.S.C. 3537b). 
Section 13 contains two provisions 
dealing with efforts to influence HUD’s 
decisions with respect to financial 

'assistance. The first imposes disclosure 
requirements on those who are typically 
involved in these efforts—those who 
pay others to influence the award of 
assistance or the taking of a 
management action by the Department 
and those who are paid to provide the 
influence. The second restricts the 
payment of fees to those who are paid 
to influence the award of HUD 
assistance, if  the fees are tied to the 
number of housing units received or are 
based on the amount of assistance 
received, or if they are contingent upon 
the receipt of assistance.

Section 13 was implemented by 
regulations codified in part 86. If 
readers are involved in any efforts to 
influence the Department in these ways, 
they are urged to read the regulations, 
particularly the examples contained in 
Appendix A of part 86.

Any questions about the rule should 
be directed to the Office of Ethics, room 
2158, Department of Housing and Urban 
Development, 451 Seventh Street, SW„ 
Washington, DC 28410-3000. 
Telephone: (202) 708-3815 (voice/TDD), 
(This is not a toll-free number. orms 
necessary for compliance with the rule 
may be obtained from the local HUD 
office.

6, 1994 / Notices

Prohibition Against Lobbying Activities
The use of funds awarded under this 

NOFA is subject to the disclosure 
requirements and prohibitions of 
section 319 of thè Department of Interior 
and Related Agencies Appropriations 
Act for Fiscal Year 1990 (31 U.S.C.
1352)-(the “Byrd Amendment”) and the 
implementing regulations at 24 CFR part 
87. These authorities prohibit recipients 
of Federal contracts, grants, or loans 
from using appropriated funds for 
lobbying the Executive or Legislative 
branches of the Federal Government in 
connection with a specific contract, 
grant, or loan. The prohibition also 
Covers the awarding of contracts, grants, 
cooperative agreements, or loans unless 
the recipient has made an acceptable 
certification regarding lobbying. Under 
24 CFR part 87, applicants, recipients, 
and subrecipients of assistance 
exceeding $100,000 must certify that no 
Federal funds have been or will be spent 
on lobbying activities in connection 
with the assistance.

A u th o rity : 4 2  U .S .C . 4 1 0 1  e t seq .; 4 2  U.S.C. 
3 5 3 5 (d ).

D ated: M arch  2 9 ,1 9 9 4 .
Je a n n e  K . Engel,
G en eral D eputy A ssistan t S ecretary  fo r  
H ousing—F ed era l H ousing C om m issioner.

A p p en d ix  A : T e ch n ica l A ssistan ce  
A p p lica tio n s

A . E lig ib le A p p lican ts
(1) G en eral D efin ition . A n eligible  

ap p lican t m u st notify  residents o f all 
o ccu p ied  u n its th at it is applying for à grant. 
T h at n otification  sh all m eet th e  
sp ecificatio n s o f  paragraph B below . An  
eligible ap p lican t is o n e  o f the en tities  
d escrib ed  in  the follow ing paragraphs (a) 
through (c) th at co m p lies w ith the applicable 
criteria :

(a) R esid en t G roup. Resident G roups are 
eligible fo r R esiden t C ap acity  grants only. For 
an ap p lican t to  b e con sid ered  a  resident 
grou p, th e  follow ing m u st be subm itted:

(i) E v id e n ce  th at the greater o f 5 %  erf the 
o ccu p ied  u n its  o r 1 0  units o f the subject 
p rop erty  h ave  h e a d s o f h ou seh old s that are 
m em bers;

(ii) A  co p y  o f  a  n otice  an noun cing an  
organ ization al m eeting to d iscu ss resident 
p articip atio n  in d ecision s affecting the  
p roject:

(iii) A  co p y  o f th e  agenda o f the 
organ ization al m eetin g  referred to in item  (ii) 
o f this p aragrap h: and

(iv) A  list o f  a tten d ees o f  the organizational 
m eetin g  referred  to  in  item  (ii) o f this  
paragraph.

(b) R esid en t C ouncil. (RC) F o r an  applicant 
to  be co n sid ered  an  RC, it m ust m eet the 
d efinition  o f  "re s id e n t co u n cil” as set out in 
§  2 4 8 .1 0 1 . S p ecifica lly , an RC is  any  
in co rp o rated  n on profit organization  o r  
association  in  w h ich  m em bership  is  available 
to all th e ten an ts, an d  on ly  th e ten an ts, of a 
p articu lar p roject an d:
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(i) Is rep resentative o f th e resid ents o f  the  
project; ,

(ii) A dopts w ritten  p ro ced u res providing  
for the election  o f  officers o n  a  regu lar basis; 
and .
. (iii) Has a  d em o cratically  e lected  governing  
board, elected  by th e  resid en ts o f  th e p ro je c t

(c) C om m unity-Based N on profit H ousing 
Developer. (CBD) For an applicant to be 
considered a CBD it must submit evidence 
that it: 13
f. (i) Is classified  as ta x  e xem p t u n d er section  
501(c)(3) o f th e Internal R even u e C od e o f  
1986; 1
> (ii) Has b een in e x isten ce  for a t  least tw o  
years, and h as a t least tw o  years o f housing  
and com m unity d evelop m en t exp erien ce , 
prior to the d ate o f  gran t ap p licatio n ;

(iii) Has a  record  o f serv ice  to  low* an d  
moderate-income p eop le in th e com m u n ity  
in which the p roject is located ;

(iv) Is organized at th e  neigh borh ood, city , 
county o r a  m u lti-cou n ty  level;

(v) In the case  o f  an  organ ization  seeking  
to acquire eligible h ou sin g  u n d er LIH PRHA, 
agrees to form  a p u rch asin g  e n tity  that 
conforms to  th e d efinition  o f a  com m u n ity- 
based nonprofit organ ization  (CBO ) in 
§248.101;

(vi) Agrees to  u se its best efforts to  secu re  
majority tenant co n sen t to  th e  acq uisition  o f  
the project for w h ich  gran t assistan ce  is 
requested. E vid en ce o f "b e s t  efforts’* shall 
include a plan  in the ap p licatio n  w h ich  
details m ethod for secu rin g  su ch  su pp ort. In  
addition, con tinu ed  ev id en ce  o f  "b est  
efforts,” such as ad ditional resid en t m eetings  
and notices, is  required  as a  g ran tee m oves 
¡towards a purchase.

[2) R esident C apacity  G rant A pplican ts. 
Applicants for R esident C ap acity  grants m u st  
meet the eligibility criteria  listed  in  
paragraph A  o f this A p p en d ix , h i ad d ition , 
¡these grants m ay be m ad e o n ly  w ith  resp ect  
to eligible low -in com e h ou sing, as defined in  
§ 248.101, for w h ich  th e o w n e r h as filed a  
Notice of Intent u n d er ELIH PA , a n  Initial 
Notice of Intent u n d er LIH FR H A , o r a  N otice  
of Election to P roceed  u n d er se c tio n  6 0 4  o f  
[NAHA and is p roceed in g u n d e r th e  
¡LIHPRHA appraisal p rocess.
■ (3 ) P redevelopm ent G rant A pp lican ts. 
predevelopment grant ap p lican ts  m u st be 
SCs or CBDs m eeting the c r ite ria  listed  in  
paragraph A  o f this A p p en d ix. T h ese gran ts  
may be m ade only  to  organ ization s seeking  
to purchase the p roperty  w ith  a m ajority o f  
resident support for th e  p u rch ase . T h ese  
grants may be m ad e on ly  w ith  resp ect to  
eligible low -incom e hou sing p ro jects  for  
which: (i) the o w n er has filed an  initial o r  
second N otice o f Intent to  tran sfer the  
housing to a qualified p u rch aser u nd er 
LIHPRHA, or has filed an y N otice  o f Intent 
under LIHPRHA o r ELIH PA  an d  th e ow n er  
has entered into a  b inding agreem ent to  sell 
me housing to  the ap p lican t organ ization , or 
(ii) the ow ner has filed  a  N otice  o f  E lection  
to Proceed u nd er section  6 0 4  o f  N AH A an d  
is proceeding u n d er th e LIH PRH A  appraisal 
process and has en tered  in to  a  b in ding  
agreement to  sell the h ou sin g  to  th e  ap p lican t  
organization. Th is binding agreem en t shall 
oot necessarily be a  form al sales co n tract;

, ®r> it m ay state th at th e o w n er w ill 
neither work w ith n or a cce p t a p u rch ase  offer

from  an y  o th e r en tity  d urin g th e  tram  o f the  
gran t, as long as th e gran tee is progressing  
tow ards a  p u rch ase  offer, p lan  o f action  o r  
resid en t h om eo w n ersh ip  p lan , an d  
acq uisition  in a  reason ab le p eriod  o f  tim e.

(4 ) C on flict o f  In terest. E ach  ap p lican t m ust 
certify  th at its organ ization  is n o t a  “ R elated  . 
P arty ” , as set forth in  2 4  C F R  2 4 6 .1 0 1 , and  
th at n o in d ividu al th at h as, o r  h as had w ithin  
the last five years, a  p erson al o r  professional 
relation sh ip  w ith  th e  o w n er en tity  w ill 
receiv e  financial benefit from  th e  g ran t funds. 
T h is certificatio n  sh all p rohib it u sin g m utual 
co n su ltan ts, a tto rn ey s, e tc . It sh all n ot 
exp licitly  p rohibit u sin g  a rc h ite c ts  o r  
engineers that h ave w orked w ith  th e  ow n er  
o r in  th e p roperty  in th e  p ast, as  long as there  
is n o  ongoing p rofession al re latio n sh ip  w ith  
the ow n er that co u ld  be p erceiv ed  as a 
co n flict o f  interest. A  n on profit general 
p artn er o f an  eligible p rop erty  th at is  
attem ptin g to  buy o u t its lim ited  d istribution  
p artners is ex e m p t from  this p art o f  the  
co n flict o f  in terest req u irem en t. A  
certificatio n  sh all a lso  req u ire d isclo su re, to  
the in term ediary  an d  th e  ten an ts o f any  
relation sh ip  w ith  o w n ersh ip , m an agem en t, o r  
an y  o th er parties to  a  sa le , an d  w ill state  that 
the ap p lican t w ill n ot seek  an y  financial 
benefit from  p roject ow n ersh ip  o r  operations  
o th er than  th ose d isclo sed .

B. R esiden t N otification
E ach  ap p lican t w ill be req u ired  to  notify  

resid ents o f th e p rop erty  o f its ap p lication  
p rior to subm itting th e  ap p licatio n  package to  
th e interm ediary . T h at n otification  sh all be in  
w riting, be d istrib uted  to each  resid en t o f the  
p roperty , and in clu d e a  su m m ary  o f the  
ap p lican t’s p lan  for th e p roperty . T h e  
n otification  shall a lso  in clu d e  a  statem ent 
that resid ents can  th em selves b eco m e eligible  
ap p lican ts u n d er th e P reservation  T ech n ical  
A ssistan ce gran t program . In ad d itio n , the  
ap p lican t m u st m eet w ith  the resid en ts o f  the  
p roperty  a t least tw o  w eeks p rior to  
ap p lication  su bm ission , an d  give th e  
resid ents at least tw o  w eeks n otification  o f  
su ch  m eeting. In the m eetin g  th e  ap p lican t  
m u st p ro v id e  the follow ing inform ation  to  
th e resid ents:

• A  su m m ary  o f th e gran t p rop osal;
• A  list o f m em bers o f th e  boeurd o f  

d irecto rs, if know n;
• A  list o f the p rop osed  d evelop m en t team  

and m an agem en t co m p an y , if  k now n;
• A  list o f  all p rop osed  co n su ltan ts  and  

attorn eys;
• D isclosure o f an y  relation sh ip  w ith  

ow n ership , m an agem en t, o r an y  o th er parties  
related  to  th e o w n er o r, if ap p licab le , related  
to  th e sale ; and

• Inform ation on h ow  th e  resid en ts m ay  
co m m en t to  the in term ed iary  o n  the  
ap p lican t’s p roposal an d  th at resid en ts shall 
h ave 14  days to  subm it co m m en ts to  the  
ap p lican t and to  th e in term ed iary  on  the  
p roposal. T h is inform ation  sh all in clu d e a  
n am e an d  co n tact n um ber for th e  
in term ediary  an d  a  n am e an d  p h on e num ber 
for a  co n tact person in th e  ap p lican t 
organization .

I f  th e  ap p lican t is unab le to  m ake this  
n otification  due to  lack  o f a cce ss  to  the  
p rop erty  o r lack  o f resid en t ad d resses, the  
ap p lican t m ay co n ta ct the interm ed iary  for

assistance. The intermediary may contact the 
owner to request access or resident addresses 
for the applicant. If the owner is 
uncooperative, the intermediary, may contact 
the HUD field office for assistance. If 
residents make substantive comments to the 
intermediary, the applicant will be required 
to address these comments prior to any grant 
award from the intermediary.

C. Ineligible Technical Assistance Applicants
(1) Entities that have applications pending 

for funds under the HOPE 2 program are not 
eligible to apply for funding under this 
NOFA (because the owner would have 
already elected to proceed under the distinct 
requirements applicable to HOPE 2 grants 
and is precluded from concurrently filing the 
prerequisite Notice of Intent under LIHPRHA 
or ELIHPA). An entity that is receiving HOPE 
2 funding for preservation-eligible property is 
ineligible to apply under this NOFA for a 
grant for that property until the HOPE 2 grant 
has been terminated due to HUD’s 
acceptance of the owner’s filing of a Notice 
of Intent under ELIHPA or LIHPRHA.

(2) Entities that have been awarded grants 
under the Preservation NOFA (entitled 
"Technical Assistance Planning Grants for 
Resident Groups, Community Groups, and 
Community-Based Nonprofit Organizations 
and Resident Councils”) issued September 3, 
1992 (57 FR 40570), may not receive funds 
under this NOFA for any properties for 
which those grants were funded either until 
all funds awarded to the grantee under the 
1992 NOFA have been expended, or until the 
grant under the September 3 ,1 9 9 2 , NOFA 
has been terminated as a result of a new grant 
approval under this NOFA. The total hinds 
received from the September 3 ,1 9 9 2 , NOFA 
plus the total grant award for this NOFA may 
not exceed the funding limits of this NOFA.
A grantee under the September 3 ,1992 , 
NOFA is eligible for funds under this NOFA 
only if it also meets the eligibility criteria of 
this NOFA and meets the notification 
requirements of Paragraph B above.

D. Eligible Technical Assistance Grant 
Activities

(1) Resident Capacity Grants. Resident 
Capacity grants may be used to cover 
expenses for the following activities:

• Resident outreach and coordination;
• Legal services to incorporate the resident 

organization or RC, establish a board of 
directors, write by-laws, or establish 
nonprofit status;

• Accounting servioes for budgeting, 
planning, and creation of accounting systems 
that are in compliance with OMB Circular A -  
110 or A -122;

• Conducting resident meetings and 
democratic elections;

• Training residents and developing 
resident leadership; and

• Hiring an architect or engineer to advise 
the residents during the Preservation Capital 
Needs Assessment and or the appraisal stage 
of the Preservation process.

• Other technical assistance related to 
developing the capacity of the residents of 
the organization to meaningfully participate 
in decisions related to the project.

(2) Predevelopm ent Grants. 
Predevelopment grants may be used to cover
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consultant costs, and grantee staff and 
overhead costs related to the following 
activities:

• Legal services to organize a purchasing 
entity;

• Accounting services for budgeting, 
planning, and creation of accounting systems 
that are in compliance with OMB Circular A - 
110 or A-122;

• Preparing bona fide offers including 
contracts and other documents to purchase 
the property; „

• Training residents, resident council staff 
and board members on the Preservation 
process and in skills related to the operation 
and management of the project;

• Developing and negotiating management 
contracts, related contract monitoring, and 
management procedures;

• Engineering studies, such as site, water, 
and soil analysis, mechanical inspections; 
and estimations of the cost of rehabilitation 
and of meeting local building and zoning 
codes, in anticipation of purchasing a 
property, as necessary to supplement the 
capital needs assessment developed by HUD 
(see the Final Guidelines for Determining 
Appraisals of Preservation Value Under 
LIHPRHA, 57 FR 1970 (May 8,1992));

• Securing financing and preparation of 
mortgage documents, transfer documents, 
and other documentation incident to closing 
a purchase offer;

• Preparing feasibility analyses, market 
studies and management plans;

• If applicable, creating a Community- 
Based Nonprofit Organization that conforms 
to the definition of such organization under 
24 CFR§ 248.101;

• Preparing a Plan of Action, Resident 
Homeownership Plan, and related 
documents, such as a Transfer of Physical 
Assets in accordance with 24 CFR
§§ 248.213,135, and 173; and

• Other activities related to promoting the 
ability of eligible applicants to acquire, 
rehabilitate and competently own and 
manage eligible housing.

E. Ineligible Grant A ctivities 
Examples of activities that are not eligible 

to be funded for technical assistance grantees 
include:

• Earnest money deposits as part of a 
purchase offer made under 24 CFR 248.157, 
248.161, 248.173, and 248.175;

• Purchase of land or buildings or any 
improvements to land or buildings;

• Activities not directly related to the 
eligible activities listed in paragraph D of this 
Appendix A;

• Entertainment, including associated 
costs such as food and beverages, except that 
refreshments served at resident meetings

'  shall be allowable to the extent they facilitate 
resident participation in planning for the 
grant;

• Payments of fees for lobbying services;
• Activities funded from other sources;
• Activities completed prior to the time an 

applicant becomes eligible for a.grant; and
• Activities performed by the 

administering intermediary.

Appendix B: Activity Level and State 
Allocation

The allocation of funds by State will be 
determined according to the level of activity 
in that State as of the closing date for 
intermediaries to submit applications to 
become intermediaries. If additional grant 
funds are made available, the State 
allocations will be revised according to the 
activity levels at the time the new funding is 
made available. The total funding under this 
NOFA has been divided by the number of 
active Notices of Intent submitted by owners 
for properties in the State. Regional and 
national intermediaries may utilize funds for 
their entire geographical areas on a first come 
first serve basis, rather than maintaining the 
State allocations in funding grants. Sub-State 
intermediaries will be considered in the 
States of California, Texas, and Washington. 
The following is a breakdown of dollar 
amounts by state based on activity level by 
State as of November 30,1993. This will be 
updated prior to actual release of funds based 
on activity levels at the time of intermediary 
selection, but provides a good estimate of 
expected funds available by State. In 
addition, the Department will periodically 
assess activity levels and, if necessary, 
reallocate funds among intermediaries.

Rhode Island: $300,000 
South Carolina: $93,750 
South Dakota: $75,000 
Tennessee: $187,500 
Texas: $543,750 
Utah: $56,250 
Vermont: $18,750 
Virginia: $206,250 
Virgin Islands: $0 
Washington: $1,143,750 
West Virginia: $0 
Wisconsin: $543,750 
Wyoming: $0 .

P redevelopm ent Grants
Alabama: $306,250 
Alaska: $87,500 
Arizona: $350,000 
Arkansas: $350,000 
California: $8,618,750 
Colorado: $175,000 
Connecticut: $437,500 
Delaware: $0
District of Columbia: $87,500 
Florida: $393,750 
Georgia: $218,750 
Hawaii: $306,250 
Idaho: $568,750 
Illinois: $568,750 
Indiana: $875,000 
Iowa: $568,750 
Kansas: $43,750 
Kentucky: $262,500 
Louisiana: $363,750 
Maine: $43,750 
Maryland: $656,250 
Massachusetts: $1,750,000 
Michigan: $612,500 
Minnesota: $875,000 
Mississippi: $437,500 
Missouri: $393,750 
Montana: $218,750 
Nebraska: $437,500 
Nevada: $0
New Hampshire: $43,750 
New Jersey: $525,000 
New Mexico: $43,750 
New York: $525,000 
North Carolina: $350,000 
North Dakota: $131,250 
Ohio: $306,250 
Oklahoma: $0 
Oregon: $1,356,250 
Pennsylvania: $612,500 
Puerto Rico: $175,000 
Rhode Island: $700,000 
South Carolina: $218,750 
South Dakota: $175,000 
Tennessee: $437,500 
Texas: $1,268,750 
Utah: $131,250 
Vermont: $43,750 
Virginia: $481,250 
Virgin Islands: $0 
Washington: $2,668,750 
West Virginia: $0 
Wisconsin: $1,268,750 
Wyoming: $0

[FR Doc. 94-8065  Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4210-27-P

R esident C apacity Grants
Alabama: $131,250 
Alaska: $37,500 
Arizona: $150,000 
Arkansas: $150,000 
California: $3,693,750 
Colorado: $75,000 
Connecticut: $187,500 
Delaware: $0
District of Columbia: $37,500 
Florida: $168,750 
Georgia: $93,750 
Hawaii: $131,250 
Idaho: $243,750 
Illinois: $243,750 
Indiana: $375,000 
Iowa: $243,750 
Kansas: $18,750 
Kentucky: $112,500 
Louisiana: $168,750 
Maine: $18,750 
Maryland: $281,250 
Massachusetts: $750,000 
Michigan: $262,500 
Minnesota: $375,000 
Mississippi: $187,500 
Missouri: $168;750 
Montana: $93,750 
Nebraska: $187,500 
Nevada: $0
New Hampshire: $18,750 
New Jersey: $225,000 
New Mexico: $18,750 
New York: $225,000 
North Carolina: $150,000 
North Dakota: $56,250 
Ohio: $131,250 
Oklahoma: $0 
Oregon: $581,250 
Pennsylvania: $262,500 
Puerto Rico: $75,000
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Public Health Service 
RIN 0905-ZA29

Announcement of Availability of 
Grants for Family Planning Nurse 
Practitioner Training Program

AGENCY: Office of Family Planning,
OPA, PHS.
ACTION: Notice.

SUMMARY: The Office of Family Planning 
(OFP) of the Office of Population Affairs 
requests applications for grants under 
the Family Planning Services Training 
Program authorized under section 1003 
of the Public Health Service (PHS) Act 
(42 U.S.C. 300a-l(a)). Funds are 
available to train nurse practitioners in 
order to maintain the high level of 
performance of family planning service 
projects funded under Title X of the 
PHS Act. The training programs to be 
funded will provide skill-based 
knowledge for registered professional 
nurses employed in Title X clinics and 
will enable Title X service grantees to 
improve the delivery of family planning 
services to persons from low-income 
families and other persons desiring such 
services.
ADDRESSES: Application kits may be 
obtained from and applications must be 
submitted to: Grants Management 
Office, Office of Population Affairs, 
East-West Towers, suite N1115, 5600 
Fishers Lane, Rockville, MD 20857. 
DATES: Applications must be 
postmarked or received at the above 
address no later than June 6,1994. 
Private metered postmarks will not be 
acceptable as proof of timely mailing. 
Applications which are postmarked or 
delivered to the Grants Management 
Office later than June 6 ,1994 will be 
judged late and will not be accepted for 
review. Applications which do not 
conform to the requirements of this 
program announcement or meet the 
applicable requirements of 42 CFR part 
59, subpart C will not be accepted for 
review. Applicants will be so notified, 
and the applications will be returned. 
FOR FURTHER INFORMATION CONTACT:
Mr. Sam Taylor, Acting Director, Office 
of Family Planning at (301) 594-4008 is 
available for assistance on scientific, 
technical and program aspects, or Mrs. 
Barbara N. Rosenberg, Grants 
Management Officer at (301) 594-4012 
is available for business management 
issues. Staff are available to answer 
questions and provide limited technical 
assistance in the preparation of grant 
applications.

SUPPLEMENTARY INFORMATION: Title X of 
the PHS Act, 42 U.S.C. 300, et seq., 
authorizes the Secretary of Health and 
Human Services to award grants for . 
projects to provide training for family 
planning services personnel. (Catalog of 
Federal Domestic Assistance Number 
93.260). This notice announces the 
availability of approximately $1.8 
million in funding and solicits 
applications for grants for the five nurse 
practitioner training projects described 
below:

(1) One grant with a range of 
$270,000-$360,000 to train nurse 
practitioners from the following regions:

Region I (Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode 
Island and Vermont);

Region II (New Jersey, New York, 
Puerto Rico and the Virgin Islands);

Region III (Delaware, Maryland, 
Pennsylvania, Virginia, West Virginia 
and the District of Columbia),,

(2) One grant with a funding range of 
$245,000-$325,00p to train nurse 
practitioners from the following region:

Region IV (Alabama, Florida, Georgia, 
Kentucky, Mississippi, N. Carolina, S. 
Carolina and Tennessee).

(3) One grant with a funding range of 
$200,000-^275,000 to train nurse 
practitioners from the following region:

Region V (Illinois, Indiana, Michigan, 
Minnesota, Ohio, Wisconsin).

(4) One grant with a funding range of 
$300,000-$395,000 to train nurse 
practitioners from the following regions:

Region VI (Arkansas, Louisiana, New 
Mexico, Oklahoma, Texas);

Region VII (Iowa, Kansas, Missouri, 
Nebraska).

(5) One grant with a funding range of 
$350,000-$455,000 to train nurse 
practitioners from the following regions;

Region VIII (Colorado, Montana, N. 
Dakota, S. Dakota, Utah, Wyoming);

Region IX (Arizona, California, 
Hawaii, Nevada, American Samoa, 
Federated States of Micronesia,
Republic of Marshall Islands, 
Commonwealth of the Northern Mariana 
Islands, Republic of Palau and Guam);

Region X (Alaska, Idaho, Oregon, 
Washington).
Statutory and Regulatory Background

Title X of the Public Health Service 
Act, enacted by Public Law 91-572, 
authorizes grants for projects to provide 
family planning services to persons 
from low-income families and others. 
Section 1001 of the Act, as amended, 
authorizes grants “to assist in the 
establishment and operation of 
voluntary family planning projects 
which shall offer a broad range of 
acceptable and effective family planning 
methods and services (including natural

family planning methods, infertility 
services, and services for adolescents).’’ 
Section 1003 of the Act, as amended, 
authorizes the Secretary to make grants 
to entities to provide the training for 
personnel to carry out the family 
planning services programs. The 
regulations set out at 42 CFR part 59, 
subpart C, govern grants for family 
planning service training. Prospective 
applicants should refer to the 
regulations in their entirety.
Role and Operation of the Training 
Program

The nurse practitioner is an integral 
part of the family planning system and 
performs a critical role in the delivery 
of high quality family planning and 
women’s health services. Nurse 
practitioner training programs are 
focused on the preparation of registered 
professional nurses to function in an 
advanced nursing role as obstetric- 
gynecologic or women’s health nurse 
practitioners.

Successful applicants will be required 
to work closely with Central and 
Regional Office staffs and a network of 
agencies, including Title X servicé 
delivery providers and nurse 
practitioner training advisory 
committees. Title X service grantees 
from the regions serve on the nurse 
practitioner training advisory 
committees. Successful applicants will 
be required to review and consider 
policy and program goals of both the 
Title X family planning training and 
services programs, solicit advice from 
the regional training advisory 
committee, and consult with Title X 
service delivery providers about training 
priorities, course content, and 
curriculum.

The nurse practitioner training 
curriculum must focus on preparation of 
obstetric-gynecologic or women’s health 
care nurse practitioners [hereafter 
referred to as nurse practitioner(s)! for 
advanced nursing practice. The nurse 
practitioner training curriculum must 
include content sufficient to prepare 
graduates to perform the full range of 
services required for nurse practitioners 
in the Title X family planning services 
program. The nurse practitioner training 

‘'program graduate should acquire, 
through the training program, special 
knowledge and skills in health 
promotion and maintenance, disease 
prevention, psychosocial and physical 
assessment, and management of health- 
illness needs in the primary care of 
women, provided predominantly in an 
ambulatory setting. The nurse 
practitioner will provide such care in 
collaboration with the physician as well
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as with other members of the health
care team.

The design of the nurse practitioner 
training program, including the 
curriculum, must be consistent with 
national and regional Title X goals. The 
program must be eligible for 
accreditation as a nurse practitioner 
program by a national nursing 
accrediting body and must meet 
national or State recognition 
requirements as a provider of 
continuing education through a national 
nursing organization or one of its 
constituents. Graduates of the nurse 
practitioner training program must be 
eligible for State and/or national 
certification and meet State 
requirements for licensure or 
recognition.

The application should set out how 
the nurse practitioner training program 
will address the national health 
objectives relating to family planning 
that are discussed in section 5 of the 
PHS document, Healthy People 2000, 
discussed below. Specific attention 
should be given to training which, 
would enable nurse practitioners to 
work more effectively to: Reduce teen 
pregnancy; reduce unintended 
pregnancy among all women; reduce the 
initiation of sexual activity by teenagers; 
increase the effectiveness o f 
contraception, including barrier 
contraception, among all women; 
implement pre-conception care; and 
reduce sexually transmitted diseases, 
including HIV.

Successful applicants will be 
responsible for die overall management 
of a nurse practitioner training program 
within the geographic area for which the 
grant is made. This responsibility 
includes:

• Developing an annual nurse 
practitioner training plan, which reflects 
national Title X program goals and 
regional priorities and the training 
needs of local Title X services grantees;

• Developing and implementing a 
high quality curriculum for a certificate 
nurse practitioner program specific to 
the education and role of the nurse 
practitioner;

• Developing criteria for selection of 
candidates for nurse practitioner 
training, including prerequisite 
qualifications. Such criteria should 
reflect a sensitivity to the unique needs 
to grantees or trainees for certain types 
of training, priority for recruitment of 
minority nurse practitioner trainees, 
priority for training nurses serving in 
rural areas or Health Professional 
Shortage Areas (HPSA’s), or other 
relevant factors;

• Developing a process to review 
applications submitted by nurse

practitioner training applicants from 
Title X service grantees. The nurse 
practitioner training program will make 
the final decision about candidates' 
suitability for training applying the 
criteria discussed above;

• Maintaining data on nurse 
practitioner training characteristics 
sufficient to allow evaluation by 
credentialing bodies, and by the Office 
of Population Affairs, and to allow self- 
evaluation by the nurse practitioner 
training grantee;

• Developing and implementing 
nurse practitioner training plans and 
continuing professional education 
programs which include measurable 
objectives;

• Monitoring the preceptorship phase 
of the nurse practitioner training 
program based upon written criteria;

• Sharing materials developed with 
other training programs so as to avoid 
unnecessary duplication of effort. All 
materials developed with Title X funds 
must be made available at cost to other 
Title X projects upon request;

• Facilitating nurse practitioner 
trainee receipt of continuing education 
units where appropriate; and

• Planning an annual continuing 
education conference and attending at 
least one national training meeting 
annually.
Application Requirements

Applications must be submitted on 
the forms supplied (PHS-5161-1) (OMB 
Approval No. 0937-0189) and in the 
manner prescribed in the application 
kits available from the Office of Grants 
Management Applicants are required to 
submit an application signed by an 
individual authorized to act for the 
applicant agency or organization and to „ 
assume for the organization the 
obligations imposed by the terms and 
conditions of the grant award. 
Applicants are required to submit an 
original application and two copies.

Accepted applications will be 
subjected to a competitive review 
process. The results of this review will 
assist the Deputy Assistant Secretary for 
Population Affairs in considering 
competing applications and in making 
the final funding decisions.

Any public or private nonprofit 
organization or agency is eligible to 
apply for a grant. The application must 
meet the standards of the nursing 
profession which allow approval from 
the State Board of Nurse Examiners, 
continuing education approval bodies, if 
required, and national accrediting and 
certifying agencies. It is not required 
that an entity applying for a grant be 
physically located in the region or 
regions the proposed project will serve.

A copy of the legislation and 
regulations governing this program will 
be sent to applicants as part of the 
application kit package. Applicants 
should use the legislation, regulations 
and other information included in this 
announcement to guide them in 
developing their applications. 
Applications should be limited to 50 
doubled-spaced pages, not including 
appendices providing curriculum vitae, 
curriculum, or statements of 
organizational capabilities. Awards will 
be made only to those applicants who 
have met all applicable requirements.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity which 
involves the establishment and pursuit 
of goals designed to prevent disease and 
promote health. This announcement is 
related to the priority areas of Family 
Planning and Educational and 
Community-Based Program. Potential 
applicants may obtain a copy of Healthy 
People 2000 (Full Report; Stock No. 
017-001-00474-0) or Healthy People 
2000 (Summary Report; Stock No. 017- 
001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-0325 
(Telephone (202)*783-3238).
Grant Award

Eligible applications will be reviewed 
and assessed against the following 
criteria:

(1) The extent to which the proposed 
nurse practitioner training program will 
increase the delivery of services to Title 
X clients, particularly persons from low- 
income families. (15 points)

(2) The extent to which the proposed 
nurse practitioner training program 
proposes to fulfill the family planning 
services delivery needs of the area to be 
served, including: (a) The extent to 
which the nurse practitioner training 
curriculum and objectives will improve 
the family planning service delivery 
skills of family planning registered 
nurses; (15 points) and (b) The extent to 
which the nurse practitioner training 
program proposes appropriate strategies 
to recruit and train nurse practitioners 
to provide family planning services in 
rural areas and HPSAs. (15 points)

(3) The capacity of the applicant to 
make rapid and effective usé of the 
nurse practitioner training grant. (5 
points)

(4) The administrative and 
management capacity and competence 
of the applicant. (15 points)
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(5) The competence of the project staff 
in relation to die services to be 
provided. (10 points)^

(6) The degree to which the project 
plan adequately provides fear the 
requirements set forth in 42 CFR 50.205, 
including.die applicant’s presentation of 
the project’s, objectives, the methods for 
achieving project objecti ves, the ability 
to involve providers and the regional 
office, and the results or benefits 
expected. (25 points)

In making grant award decisions the 
Deputy Assistant Secretary for 
Population Affairs. (PASPA) will fund 
those projects which will in his 
judgment best promote the purposes of 
section 1003 of the Act, within the 
limits of funds available for such 
projects.

Grants will be approved for project 
periods of up to 5 years and will be 
funded in annual increments (budget 
periods). Funding for all approved 
budget periods beyond the first year of

the grant is contingent upon- satisfactory 
progress of the project, efficient and 
effective use of grant hinds provided , 
and availability of funds.

Review Under Executive Order 12372

Applications under this 
announcement are subject to the review 
requirements o f Executive Order 12372, 
State Review of Applications for Federal 
Financial Assistance, as implemented 
by 45 CFR part 100. As soon, as possible,, 
the applicant should discuss the project 
with the State Single Point of Contact 
(SPOC) for each State in the area to be 
served The application kit contains the 
currently available listing of the SPOCs 
which have elected to be informed of 
the submission of applications. For 
those States not represented on the 
listing, further inquiries should be made 
by the applicant regarding the 
submission to the relevant SPOC. The 
SPOCs comment!»} should be forwarded

to the Grants Management Office, Office 
of Population Affairs, East-West Towers, 
suite N1115, Rockville, MD 20857. Such 
comments must be received by the 
Office ofPopnlatron Affairs by August
4,1994 to be considered.

When final binding decisions have 
been made, each applicant will be 
notified by letter of the outcome of their 
application. The official document 
notifying an applicant that a project 
application has been approved for 
funding is the Notice of Grant Award, 
which specifies to the grantee the 
amount of money awarded, the 
purposes of the grant, and terms and 
conditions of die grant award.

Dated: February 2 2 ,1994.
Gerald J. Bennett,
Acting Deputy Assistant Secretary for 
Population Affairs.
[FR Doc. 94-8153  Filed 4 -5 -9 4 ; 8:45 am] 
BILUNO CODE 4160-17-«

A
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Public Health Service
RIN 0 9 0 5 -Z A 3 0

Announcement of Availability of 
Grants for General Family Planning 
Training Projects

AGENCY: Office of Family Planning,
OPA, PHS.
ACTION: Notice.

SUMMARY: The Office of Family Planning 
(OFP) of the Office of Population Affairs 
requests applications for grants under 
the Family Planning Service Training 
Program authorized under section 1003 
of the Public Health Service (PHS) Act 
(42 U.S.C. 300a-l(a)). Funds are 
available to train family planning 
personnel in order to maintain the high 
level of performance of family planning 
services projects funded under Title X 
of the PHS Act. Training is provided at 
general training centers in the ten 
Department of Health & Human 
Services’ (DHHS) regions.
ADDRESS: Application kits may be 
obtained from and applications must be 
submitted to: Grants Management 
Office, Office of Population Affairs, 
East-West Towers, suite N1115, 
Rockville, MD 20857.
DATES: Applications must be 
postmarked or received at the above 
address no later than June 6,1994. 
Private metered postmarks will not be 
acceptable as proof of timely mailing. 
Applications which are postmarked or 
delivered to the Grants Management 
Office later than June 6,1994 will be 
judged late and will not be accepted for 
review. Applications which do not 
conform to the requirements of the 
program announcement or meet the 
applicable requirements of 42 CFR part 
59, subpart C will not be accepted for 
review. Applicants will be notified, and 
applications will be returned.
FOR FURTHER INFORMATION CONTACT: Mr. 
Sam Taylor, Acting Director, Office of 
Family Planning at (301) 594-4008 is 
available for assistance on scientific, 
technical and program aspects, or Mrs. 
Barbara N. Rosenberg, Grants 
Management Officer at (301) 594-4012 
is available for business management 
issues. Staff are available to answer 
questions and provide limited technical 
assistance in the preparation of grant 
applications.
SUPPLEMENTARY INFORMATION: Title X of 
the PHS Act, 42 U.S.C. 300, et seq., 
authorizes the Secretary of Health and 
Human Services to award grants for 
projects to provide training for family

planning service personnel. (Catalog of 
Federal Domestic Assistance Number 
93.260). This notice announces the 
availability of approximately $2.7 
million in funding and solicits 
applications for ten general training 
projects to assist in the establishment 
and operation of regional training 
centers. Grants will be funded within 
certain ranges, as set out below. The 
funding ranges for the regions are 
determined based on the assessment of 
the Deputy Assistant Secretary for 
Population Affairs (DASPA) of the 
regions’ relative need for training funds; 
funding of individual grants within each 
funding range will be based on the 
DASPA’s assessment of such factors as 
the training needs within the region and 
the cost and availability of personnel for 
funding.

The training projects are as follows:
One general training grant for DHHS 

Region I (Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode 
Island and Vermont). A funding range of 
$181,500—$200,600 is available for this 
grant.

One general training grant for DHHS 
Region II (New Jersey, New York, Puerto 
Rico,.and the Virgin Islands). A funding 
range of $288,5Q0i-$318,900 is available 
for this grant.

One general training grant for DHHS 
Region III (Delaware, Maryland, 
Pennsylvania, Virginia, West Virginia 
and the District of Columbia). A funding 
range of $299,500-$331,0Q0 is available 
for this grant.

One general training grant for DHHS 
Region IV (Alabama, Florida, Georgia, 
Kentucky, Mississippi, N. Carolina, S. 
Carolina and Tennessee). A funding 
range of $35G,3O0-$387,2OO is available 
for this grant.

One general training grant for DHHS 
Region V  (Ulmois, Indiana, Michigan, 
Minnesota, Ohio, Wisconsin). A funding 
range of $215,4Q0-$348,600 is available 
for this grant.

One general training grant for DHHS 
Region VI (Arkansas, Louisiana, New 
Mexico, Oklahoma, Texas). A funding 
range of $269,800-$298,200 is available 
for this grant.

One general training grant for DHHS 
Region VII (Iowa, Kansas, Missouri, 
Nebraska). A funding range of 
$168,400-$186,100 is available for this 
grant.

One general training grant for DHHS 
Region VIII (Colorado, Montana, N. 
Dakota, S. Dakota, Utah, Wyoming), A 
funding range of $169,300-$187,100 is. 
available for this grant.

One general training grant for DHHS 
Region IX (Arizona, California, Hawaii, 
Nevada, American Samoa, Federated 
States of Micronesia, Republic of

Marshall Islands, Commonwealth of the 
Northern Mariana Islands, Republic of 
Palau and Guam). A funding range of 
$252,200-$278,700 is available for this 
grant.

One general training grant for DHHS 
Region X (Alaska, Idaho, Oregon, 
Washington). A funding range of 
$154,900-$171,200 is available for this 
grant.
Statutory and Regulatory Background

Title X of the PHS Act, enacted by 
Public Law 91-572, authorizes grants 
for projects to provide family planning 
services to persons from low-income 
families and others. Section 1001 of the 
Act,as amended, authorizes grants “to 
assist in the establishment and 
operation of voluntary family planning 
projects which shall offer a broad range 
of acceptable and effective family 
planning methods and services, 
(including natural family planning * 
methods, infertility services, and 
services for adolescents).” Section 1003 
of the Act, as amended, authorizes the 
Secretary to make grants to entities to 
provide the training for personnel to 
carry out the family planning services 
programs.

The regulations set out at 42 CFR part 
59, subpart C, govern grants for family 
planning services training. Prospective 
applicants should refer to the 
regulations in their entirety.
Role and Operation of the Training 
Program

Under the regulations, “training” 
means job-specific skill development. 
Continuing education activities that are 
innovative or non-traditional are 
encouraged. The development or use of 
self-paced, self-instructional or 
mediated training materials which 
utilize technological advancements in 
the learning field are also acceptable.

The purpose of the general training 
program is to provide short-term 
training, continuing education, 
inservice education and staff 
development for personnel to improve 
or maintain at a high level the 
performance of Title X family planning 
services providers.

Successful applicants will be required 
to work closely with a network of other 
PHS agencies, including the central and 
regional office staffs, Title X service 
delivery providers, and regional training 
advisory committees which provide 
representation from all service grantees. 
Successful applicants will be required 
to review and consider policy and 
program goals of the Title X family 
planning program, solicit advice from 
the regional training advisory 
committee, and consult with Title X
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service delivery providers about training 
priorities, course content, and 
curriculum. Because of outcomes from 
the community planning process and 
emphasis on community involvement, 
successful applicants should also stress 
mechanisms that solicit input from the 
“customer,” both clinician and client.

In developing their curricula and 
training schedules, general training 
programs supported under this 
announcement should be sensitive to 
the importance of supporting the 
program priorities of the Title X services 
program, which include:

• Expansion of current clinic sites 
and development of new clinics in high 
need areas;

• Outreach to low-income women, 
adolescents and persons at high risk of 
unintended pregnancy or infection with 
STD (including HIV) not now receiving 
family planning services;

• Increased emphasis on services to 
adolescents, including enhanced 
counseling as well as new service 
arrangements for providing services to 
teens;

• Increased focus on quality and 
comprehensiveness of services, 
including treatment of STD’s, screening 
for cervical cancer and prevention of 
breast cancer, substance abuse 
counseling, and counseling on 
avoidance of high risk behavior which 
may place clients at risk for STD and 
HIV, and

• Increased emphasis on training and 
retention of Family Planning nurse 
practitioners, particularly minority 
nurse practitioners and those working in 
clinics serving high risk populations.

Training programs should also be 
sensitive to the need to focus training on 
emerging priorities, such as the revised 
Title X Guidelines (when issued), the 
requirements of the Americans With 
Disabilities Act, health care reform, 
changes in delivery of traditional family 
planning in nontradition al sites and 
program data reporting requirements 
currently under revision.

The application should set out how 
the general training program will 
address the national health objectives 
relating to family planning that are 
discussed in section 5 of the PHS 
document, Healthy People 2000. In the 
context of Healthy People 2000, 
attention should be given to training 
which would enable trainees to: Work 
more effectively to reduce teen 
pregnancy; reduce unintended 
pregnancy among all women; reduce the 
initiation of sexual activity by teenagers; 
increase the effectiveness of 
contraception, including barrier 
contraception, among all women; 
implement pre-conception care; and

reduce sexually transmitted diseases, 
including HIV.

Successful applicants will be 
responsible for the overall management 
of a general training program within the 
geographic area for which the grant is 
made. This responsibility includes:

• Developing an annual training plan, 
which reflects national and regional 
goals and the training needs of local 
Title X service grantees;

• Developing criteria for selection of 
staff for training* including prerequisite 
qualifications. Such criteria should 
reflect a sensitivity to the unique needs 
of grantees for certain types of training, 
priority for trainees serving rural areas 
or Health Professional Shortage Areas 
(HPSAs), or other relevant factors;

• Developing a process to review 
training applications submitted by Title 
X services grantee personnel. Training 
grantees will make the final decision 
about candidates’ suitability for 
training, applying the criteria discussed 
above;

• Maintaining data on general 
training characteristics sufficient to 
allow evaluation by central and regional 
offices, and self-evaluation by the 
training grantees;

• Developing and implementing 
general training plans and continuing 
professional education programs which 
include measurable objectives;

• Sharing materials developing with 
other training programs so as to avoid 
unnecessary duplication of effort. All 
materials developed with Title X funds 
must be made available at cost to other 
Title X projects upon request;

• Facilitating trainees’ receipt of 
continuing education units where 
appropriate, and

• Planning an annual continuing 
education conference and attending at 
least one national training meeting 
annually.
Application Requirements

Applications must be submitted on 
the forms supplied (PHS-5161-1) (OMB 
Approval No. 0937-0189) and in the 
manner prescribed in the application 
kits available from the Office of Grants 
Management. Applicants are required to 
submit an application signed by an 
individual authorized to act for the 
applicant agency or organization and to 
assume for the organization the 
obligations imposed by the terms and 
conditions of the grant award. 
Applicants are required to submit an 
original application and two copies.

Accepted applications will be 
subjected to a competitive review 
process. The results of this review will 
assist the Deputy Assistant Secretary for 
Population Affairs in considering

competing applications and in making 
the final funding decisions.

Any public or private nonprofit 
organization or agency is eligible to 
apply for a grant. It is not required that 
an entity applying for a grant be 
physically located in the region to be 
served by the proposed project.

A copy of the legislation and 
regulations governing this program will 
be sent to applicants as part of the 
application kit package. Applicants 
should use the legislation, regulations 
and information included in this 
announcement to guide them in 
developing their applications. 
Applications should be limited to 50 
doubled-spaced pages, not including 
appendices providing curriculum vitae 
or statements of organizational 
capabilities. Awards will be made only 
to those applicants who have met all 
applicable requirements.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity which 
involves the establishment and pursuit 
of goals designed to prevent disease and 
promote health. This announcement is 
related to the priority areas of Family 
Planning and Educational and 
Community-Based Programs. Potential 
applicants may obtain a copy of Healthy 
People 2000 (Full Report: Stock No. 
017—001-00474—0) or Healthy People 
2000 (Summary Report; Stock No. 017- 
001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-0325. 
(Telephone (202) 783-3238.)
Grant Award

Eligible competing grant applications 
will be reviewed and assessed against 
the following criteria:

1. The extent to which the proposed 
training program will increase the 
delivery of services to Title X clients, 
particularly persons from low-income 
families. (15 points)

2. The extent to which the proposed 
training program has the potential to 
fulfill the training needs of the family 
planning services grantees in the areas 
to be served, which may include among 
other things:

a. Development of a capability within 
family planning services projects to 
provide pre- and in-service training to 
their own staffs;

b. Improvement of the family 
planning service delivery skills of 
family planning and health services 
personnel; and

c. Improvement in the utilization and 
career development of paraprofessional
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and paramedical manpower in family 
planning services.

Total consideration for a, b, and c. (15 
points)

3. The extent to which the training 
program proposes appropriate strategies 
to improve the provision of family 
planning services in rural areas and 
HPSAs. (15 points)

4. The capacity of the applicant to 
make rapid and effective use of the 
training grant. (10 points)

5. The administrative and 
management capability and competence 
of the applicant. (15 points)

6. The competence of the project staff 
and/or trainers in relation to the 
services to be provided. (15 points)

7. The degree to which the project 
plan adequately provides for the 
requirements set forth in 42 CFR 59.205, 
including the applicant’s presentation of 
the project’s objectives, the methods for 
achieving project objectives, the ability 
to involve providers and the regional 
office, and the results or benefits 
expected. (15 points)

In making grant award decisions the 
Deputy Assistant Secretary for 
Population Affairs (DASPA) will fund

those projects which will in his 
judgment best promote the purposes of 
section 1003 of the Act, within the 
limits of funds available for such 
projects.

Grants will be approved for project 
periods of up to 5 years. Grants are 
funded in annual increments (budget 
periods). Funding for all approved 
budget periods beyond the first year of 
the grant is contingent upon satisfactory 
progress of the project, efficient and 
effective use of grant funds provided, 
and availability of funds.
Review Under Executive Order 12372

Applicants under this announcement 
are subject to the review requirements of 
Executive Order 12372, State Review of 
Applications for Federal Financial 
Assistance, as implemented by 45 CFR 
part 100. As soon as possible, the 
applicant should discuss the project 
with the State Single Point of Contact 
(SPOC) for each State in the area to be 
served. The application kit contains the 
currently available listing of the SPOCs 
which have elected to be informed of 
the submission of applications. For

those States not represented on the 
listing, further inquiries should be made 
by the applicant regarding the 
submission to the relevant SPOC. The 
SPOC’s comment(s) should be 
forwarded to the Grants Management 
Office, Office of Population Affairs, 
East-West Towers, suite N1115, 5600 
Fishers Lane, Rockville, MD 20857. 
Such comments must be received by the 
Office of Population Affairs by June 6, 
1994 to be considered.

When final funding decisions have 
been made, each applicant will be 
notified by letter of the outcome. The 
official document notifying an applicant 
that a project application has been 
approved for funding is the Notice of 
Grant Award, which specifies to the 
grantee the amount of money awarded, 
the purposes of the grant, and terms and 
conditions of the grant award.

Dated: February 22 ,1994.
Gerald J. Bennett,
Acting Deputy A ssistant Secretary fo r  
Popula tion A ffairs.
[FR Doc. 94-8154 Filed 4 -5 -9 4 ; 8:45 am) 
BILLING CODE 4160-17-M
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DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Part 15 
[FAR Case 92-17]

Federal Acquisition Regulation; 
Overhead Should-cost Reviews

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing to amend the Federal 
Acquisition Regulation (FAR) to add 
specific guidance on overhead-should 
cost reviews. This regulatory action was 
not subject to Office of Management and 
Budget review pursuant to. Executive 
Order No. 12866 dated September 30,
1993.
DATES: Comments should be submitted 
on or before June 6,1994 to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW., 
room 4037, Washington, DC 20405.

Please cite FAR case 92-17 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Mr. 
Jeremy Olson at (202) 501—3221 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, room 4037, GS Building, 
Washington, DC 20405 (202) 501-4755. 
Piease cite FAR case 92-17.
SUPPLEMENTARY INFORMATION:
A. Background

The General Accounting Office (GAO) 
report dated October 30,1991, entitled 
“Economy and Efficiency Audits Can 
Help Reduce Overhead Costs“, 
recommends that regulations be revised 
to provide guidance for the use of 
overhead should-cost reviews.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because contracts awarded to small 
entities normally are not subject to

program or overhead should-cost 
reviews. An Initial Regulatory 
Flexibility Analysis has, therefore, not 
been performed. Comments are invited 
from small businesses and other 
interested parties. Comments from small 
entities concerning the affected FAR 
subpart will also be considered in 
accordance with 5 U.S.C. 6i0. Such 
comments must be submitted separately 
and should cite 5 U.S.C. 601, et seq. 
(FAR case 92-17), in correspondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from 
offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq.
List of Subjects in 48 CFR Part 15

Government procurement.
Dated: March 30,1994 .

Albert A. Vicchiolla,
Director, O ffice o f  F ederal A cquisition Policy.

Therefore, it is proposed that 48 CFR 
part 15 be amended as set forth below:

PART 15—CONTRACTING BY 
NEGOTIATION

1. The authority citation for 48 CFR 
part 15 continues to read as follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

2. The heading of section 15.810 is 
revised and the text is removed, and 
sections 15.810-1 thru 15.810-3 are 
added to read as follows:

15.810 Should-cost review.

15.810-1 General.
(a) Should-cost reviews are a 

specialized form of cost analysis. 
Should-cost reviews differ from 
traditional evaluation methods.During 
traditional reviews, local contract audit 
and contract administration personnel 
primarily base their evaluation of 
forecasted costs on an analysis of 
historical costs and trends. In contrast, 
should-cost reviews do not assume that 
a contractor’s historical costs reflect 
efficient and economical operation. 
Instead, these reviews evaluate the v 
economy and efficiency of the 
contractor’s existing work force, 
methods, materials, facilities, operating 
systems, and management. These 
reviews are accomplished by a multi
functional team of Government 
contracting, contract administration, 
pricing, audit, and engineering 
representatives. The objective of should-

cost reviews is to promote both short 
and long-range improvements in the 
contractor’s economy and efficiency in 
order to reduce the cost of performance 
of Government contracts. In addition, by 
providing rationale for any 
recommendations and quantifying their 
impact oil cost, the Government will be 
better able to develop realistic objectives 
for negotiation.

(b) There are two types of should-cost 
reviews—program should-cost review 
(see 15.810—2) and overhead should-cost 
review (see 15.810-3). An overhead 
should-cost review may be performed 
independently, or in conjunction with a 
program should-cost review. The scope 
of a should-cost review can range from 
a large-scale review examining the 
contractor’s entire operation (including 
plant-wide overhead and selected major 
subcontractors) to a small-scale tailored 
review examining specific portions of a 
contractor’s operation.

15.810-2 * Program should-cost review.
(a) Program should-cost review is 

used to evaluate significant elements of 
direct costs, such as material and labor, 
and associated indirect costs, usually 
incurred in the production of major 
systems. When a program should-cost 
review is conducted relative to a 
contractor proposal, a sepárate audit 
report on the proposal is required.

(b) A program should-cost review 
should be considered, particularly in 
the case of a major system acquisition 
(see part 34), when—

(1) Some initial production has 
already taken place;

(2) The contract will be awarded on 
a sole-source basis;

(3) There are future year production 
requirements for substantial quantities 
of like items;

(4) The items being acquired have a 
history of increasing costs;

(5) The work is sufficiently defined to 
permit an effective analysis and major 
changes are unlikely;

(6) Sufficient time is available to plan 
and conduct the should-cost review 
adequately; and

(7) Personnel with the required skills 
are available or can be assigned for the 
duration of the should-cost review.

(c) The contracting officer should 
decide which elements of the 
contractor’s operation have the greatest 
potential for cost savings and assign the 
available personnel resources 
accordingly. While the particular 
elements to be analyzed are a function 
of the contract work task, elements such 
as manufacturing, pricing and 
accounting, management and 
organization, and subcontract and
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vendor management are normally 
reviewed in a should-cost review.

(d) In acquisitions for which a 
program should-cost review is 
conducted, a separate program should- 
cost review team report, prepared in 
accordance with agency procedures, is 
required. Field pricing reports are 
required only to the extent that they 
contribute to the combined team 
position. The contracting officer shall 
consider the findings and 
recommendations contained in the 
program should-cost review team report 
when negotiating the contract price.
A fter c o m p le t in g  th e  n e g o t ia t io n , t h e  
co n tra c tin g  o f f ic e r  s h a l l  p r o v id e  th e  
a d m in is tra tiv e  c o n tr a c t i n g  o f f ic e r  (ACO) 
a re p o rt  o f  a n y  i d e n ti f ie d  u n e c o n o m i c a l  
or in e f fic ie n t  p r a c t i c e s ,  t o g e th e r  w i t h  a  
rep o rt o f  c o r r e c t io n  o r  d is p o s i t io n  
a g re e m e n ts  r e a c h e d  w it h  th e  c o n tr a c to r .  
T h e c o n tr a c t in g  o f f ic e r  s h a ll  e s ta b lis h  a  
fo llo w -u p  p la n  to  m o n i t o r  t h e  c o r r e c t i o n  
of th e  u n e c o n o m i c a l  o r  in e f f ic ie n t  
p ra c tic e s ,

(e) When a program should-cost 
review is planned, the contracting 
officer should state this fact in the 
acquisition plan (see part 7, subpart 7.1) 
and in the solicitation.

15.810-3 Overhead should-cost review.
(a) An overhead should-cost review is 

used to evaluate indirect costs, such as 
fringe benefits, shipping and receiving, 
facilities and equipment, depreciation, 
plant maintenance and security, taxes, 
and general and administrative 
activities. It is normally used to evaluate 
and negotiate a forward pricing rate 
agreement (FPRA) with the contractor. 
When an overhead should-cost review is 
conducted, a separate audit report is 
required.

(b) The following factors should be 
considered when selecting contractor 
sites for overhead should-cost reviews:

(1) Dollar amount of Government 
business;

(2) Level of Government participation;
(3) Level of noncompetitive 

Government contracts;
(4) Volume of proposal activity;
(5) Major system or program;
(6) Mergers, acquisitions, takeovers; 

and
(7) Other conditions, e.g., changes in 

accounting systems, management, or 
business activity.

(c) The objective of the overhead 
shOuld-cost review is to evaluate 
significant indirect cost elements in- 
depth, identify inefficient and 
uneconomical practices, and 
recommend corrective action. If it is 
conducted in conjunction with a 
program should-cost review, a separate 
overhead should-cost review report is

not required. However, the findings and 
recommendations of the overhead 
should-cost team, or any^separate. 
overhead should-cost reviéw report, 
shall be provided to the ACO. The ACO 
should use this information to form the 
basis for thé Government position in 
negotiating a FPRÀ with the contractor. 
The ACO shall establish a follow-up 
plan to monitor the correction of the 
uneconomical or inefficient practices.
[FR Doc. 94-8142 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 6820-44-M

48 CFR Parts 15 and 52 

[FAR Case 92-10]

Federal Acquisition Regulation; 
Nonprofit Institutions Clause 
Prescription

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: P r o p o s e d  r u le .

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing to revise the prescriptions for 
use of the clauses Termination of 
Defined Benefit Pension Plans, and 
Reversion or Adjustment of Plans for 
Postretirement Benefits Other Than 
Pensions, and to clarify the language in 
the clauses. This regulatory action was 
not subject to Office of Management and 
Budget review pursuant to Executive 
Order No. 12866 dated September 30, 
1993.
DATES: C o m m e n ts  s h o u ld  b e  s u b m itte d  
o n  o r  b e fo re  J u n e  6 , 1 9 9 4  to  b e  
c o n s id e r e d  in  t h e  f o r m u la t io n  o f  a  fin a l  
r u le .
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW., 
room 4037, Washington, DC 20405.

Please cite FAR case 92-10 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT* 
Jeremy F. Olson at (202) 501-3221 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, room 4037, GS Building, 
Washington, DC 20405 (202) 501-4755." 
Please cite FAR case 92-10.
SUPPLEMENTARY INFORMATION:

A . B ackground

The wording of the prescriptions at 
15.804-8 (e) and (f) currently implies 
that the clauses at 52.215-27, 
Termination of Defined Benefit Pension 
Plans, and 52.215-39, Reversion or

Adjustment of Plans for Postretirement 
Benefits Other Than Pensions, should 
alsp be used in solicitations and 
contracts with noncommercial 
organizations. The clauses refer to the 

. cost principles applicable to commercial 
organizations in FAR subpart 31.2, 
whereas OMB Circulars A-21, A-87, 
and A-122 contain the cost principles 
governing contracts with 
noncommercial organizations. In 
addition, the prescriptions currently 
contain dissimilar criteria concerning 
the use of the clauses in preaward or 
postaward cost situations. The proposed 
revisions to the prescriptions at 15.804- 
8 (e) and (f) will correct these 
inconsistencies and clarify when the 
clauses at 52.215—27 and 52.215-39 
should be used. Additional revisions to 
the clauses clarify the requirements 
specified in them.
B. R egulatory Flexibility  A ct

The proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because most contracts awarded to 
small businesses are awarded on a 
competitive, fixed-price basis and the 
cost principles do not apply. An 
analysis of data available for fiscal years 
1989 through 1991 reveals that, in the 
Department of Defense, the number of 
contract actions awarded to small 
businesses which required the 
submission of cost or pricing data 
averaged less than 1 percent of the total 
number of small business actions during 
the three-year period. In addition, for 
other than small business entities, any 
impact on such entities is considered to 
flow from the respective cost principles 
contained in the governing QMB 
Circular (/.e., A-21, Cost Principles for 
Educational Institutions; A-87, Cost 
Principles for State and Local 
Governments; and A-122, Cost 
Principles for Nonprofit Organizations). 
An Initial Regulatory Flexibility 
Analysis has, therefore, not been 
performed. Comments from small 
entities concerning the affected FAR 
subpart will be considered in 
accordance with section 610 of the Act. 
Such comments must be submitted 
separately and should cite 5 U.S.C. 601, 
et seq. (FAR case 92-10), in 
correspondence.
C. P ap erw ork  R ed u ction  A ct

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from 
offerors, contractors, or members of the
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public which require the approval o í the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq.
List o f  Subjects in  4 8  C F R  P a rts  1 5  an d  
52

Government procurement.
Dated: March 30,1994.

Albert A. Vicchiolla,
Director, O ffice o f F ed era l Acquisition Policy.

Therefore, it is proposed that 43 CFR 
parte 15 and 52 he amended as set forth 
below:

1. The authority citation fax 43 CFR 
parts 15 and 52 continues to read as 
follows:

Authority: 40  LLSjC. 4861c); 10 U.S.C. 
chapter 137; and 42 U & C. 24734c}.

PART 15— CONTRACTING BY 
NEGOTIATION

2. Section 15.804-6 is amended by 
revising paragraphs (e) and (f) to read as 
follows:

1 5 .8 0 4 - 8  C o n tra c t c la u s e s .
*  # *  *  «r

fe) Term ination o f  D efined Benefit 
Pension Plans. The contracting officer 
shall insert the clause at 52.215—27, 
Termination of Defined Benefit Pension 
Plans, in solicitations and contracts for 
which it is  anticipated that certified cost 
or pricing data will be required or for 
which any preaward or postaward cost 
determinations will be subject to (FAR) 
48 CFR part 31.

if) Postretiremerst Benefit Funds. The 
contracting officer shall insert the clause 
at 52.215—39. Reversion or Adjustment 
of Plans for Postretiremen! Benefits 
Other Than Pensions (PRB), in 
solicitations and contracts for which it 
is anticipated that certified cost or 
prirfng data will be required or for 
which any preaward or poStaward cost 
exterminations will be subject to (FAR) 
48 CFR part 31.

PART 52— SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

3. Section 52.215-27 is revised to read 
as follows:

52 .215-27  Termination of Defined Benefit 
Penelon Plans.

As prescribed in 15.804-6(e), insert 
the following clause;
Termination of Defined Benefit Pension 
Plans (Date)

The Contractor shaü promptly notify the 
Contracting Officer in writing when it 
determines that it will terminate a defined 
benefit pension plan or otherwise recapture 
such pension fund assets. E pension fund 
assets revert to the Contractor or are 
constructively received by it under a 
termination or otherwise, the Contractor shall 

k

m ake a refu n d  o r give a cred it to  th e  
G overnm ent for its  equitable sh are  o f  th e  
gross am ou n t w ithd raw n . T h e G overn m en t's  
equitable sh a re  sh all reflect th e  G overnm ent's  
p articip ation  in p en sio n  co sts through those  
co n tracts  for w h ich  certified  (see se ctio n  
1 5 .8 0 4  o f  th e  F ed era l A cq u isition  R egulation  
(FA R )) co st  o r p ricin g  data w ere subm itted  o r  
w h ich  are su bject to  F A R  p art 3 1 . T h e  
C o n tracto r sh all in clu d e  the su b stan ce  o f  this 
c lau se  in  ail su b co n tracts  und er th is  co n tra c t  
w h ich  m eet  th e  ap plicab ility  req u irem en ts o f  
FA R  1 5 .8 0 4 -8 (e ) .
(End of clause)

4. Section 52215-39  is revised to read 
as follows:

52.215-39 Reversion or Adjustment of 
Plans for Postretirement Benefits Other 
Than Pensions (PRB).

As prescribed in 15.804-3(f), insert 
the following clause: •
R eversion  o r  A dju stm ent pf P lans for 
P o stre tirem en ! Benefits O th er T h an  P en sion s  
(PRB) (Date)

T h e C o n tra c to r sh all p ro m p tly  notify  th e  
C o n tractin g  O fficer in  w riting w h e n  it 
d eterm in es th at it w ill term in ate o r  re d u ce  a  
PRB p lan , ff  PR B fon d  assets  rev ert, o r  in u re , 
to  the C o n tra cto r o r  are  co n stru ctiv e ly  
receiv ed  b y  i t  u nd er a p lan  term in ation , 
red u ctio n , o r o th erw ise , th e  C o n tracto r shall 
m ad e a refun d  o r  give a c re d it  to  d ie  
G overnm ent for Us eq uitab le sh are o f  a n y  
am ou n t o f  p rev io u sly  funded PR B co sts  
w h ich  rev ert o r in u re  to  th e  C on tractor. S u ch  
equitable sh are  sh all reflect th e  G overnm ent's  
p reviou s p articip atio n  in  PRB c o s ts  th rou gh  
th o se  co n tra c ts  for w h ich  certified  (se e  
section  1 5 .8 0 4  o f the F ed era l A cq uisition  
Regulation  (FA R jj c o s t  o r p ricin g  d ate w ere  
su bn utted  o r  w h ich  are  subject to  F A R  p art  
31 . T h e C o n tracto r sh all in clu d e th e  
su b stan ce o f  this clau se  in all su b con tracts  
u n d er th is .co n tra c t w h ich  m eet the  
ap p licab ility  req u irem en ts o f  FA R  1 5 .8 0 4 -  
8(0 .
(End of clause)
(F R  Doc. 9 4 - 8 1 4 3  F ile d  4 - 5 - 9 4 ;  6 :4 5  am i 
BtLUNG CODE S820-34-M

48 CFR Parts 19 am) 52

[FAR Case 92-19)

Federal Acquisition Regulation; 
Subcontracting Plans

AGENCIES: Department of Defense (DQD). 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing amending the Federal 
Acquisition Regulation (FAR) to expand 
the circumstances when subcontracting 
plans may be required and negotiated

with more than the apparently 
successful offeror and to prescribe an 
Alternate H to the clause Small Business 
and Small Disadvantaged Business 
Subcontracting Plan to be used when 
contracting by negotiation and 
subcontracting plans are required with 
initial proposals. The intent of this 
proposal is to ensure that small and 
small disadvantaged business concerns 
are being afforded the maximum 
practical subcontracting opportunities 
consistent with statutory requirements 
and acquisition objectives. This 
regulatory action was not subject to 
Office of Management and Budget 
review pursuant to Executive Older 
12866, dated September 30,1093. 
DATES: Comments should he submitted 
on or before June 6,1994, to be 
considered in die formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F  Streets, NW., 
room 4037, Washington, DC 20405.

Please cite FAR case 92-19 in all 
. correspondence related to this case.

FOR FURTHER INFORMATION CONTACT:
Ms. Shirley Scott at (202) 501-0168 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, room 4037, GS Building, 
Washington, DC 20405 (202) 501-4755, 
Please cite FAR case 92-19.
SUPPLEMENTARY INFORMATION:

A. Regulatory Flexibility Act
The proposed rule is not expected to 

have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because subcontracting plans are not 
required from small business concerns. 
An initial Regulatory Flexibility 
Analysis has, therefore, not been 
performed. Comments from small 
entities concerning the affected FAR 
subpart will be considered in 
accordance with section 610 of die Act 
Such comments must be submitted 
separately and should cite 5 U.S.C. 601, 
et seq. (FAR case 92-19), In 
correspondence.
B. Paperwork Reduction Act

The Paperwork Reduction Act 
(Pub. L. 96-511) is deemed to apply 
because die proposed rule contains 
information collection requirements. 
Accordingly, a request for approval of 
revised burden estimates for Office of 
Management and Budget (OMB) 
Clearance Number9000-0006 is being 
submitted to OMB under 44 U.S.C. 
3501, et seq. Public comments
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concerning this request are invited 
through a notice document in this 
Federal Register issue.
List of Subjects in 48 CFR Parts 19 and 
52

Government procurement.
Dated: March 28,1994.

Albert A. Vicchiolla,
Director, Office o f Federal Acquisition Policy.

Therefore, it is proposed that 48 CFR 
parts 19 and 52 be amended as set forth 
below:

1. The authority citation for 48 CFR 
parts 19 and 52 continues to read as 
follows:

Authority: 40 U .S.C . 486(c); 10 U .S.C . 
chapter 137; and 42 U .S.C . 2473(c).

PART 19—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS

2. Section 19.705-2 is amended by 
revising paragraph (d) to read as 
follows:
19.705-2 Determining the need for a 
subcontracting plan.
*  it . Hr *  Hr

(d) In solicitations for negotiated 
acquisitions, the contracting officer may 
require the submission of 
subcontracting plans with initial offers, 
or at any other time prior to award. In 
determining when subcontracting plans 
should be required, as well as when and 
with whom plans should be negotiated, 
the contracting officer shall consider the 
integrity of the competitive process, the 
goal of affording maximum practicable 
opportunity for small and small 
disadvantaged business concerns to 
participate, and the burden placed on 
offerors.

3. Section 19.708 is amended in the 
first sentence of paragraph (b)(1) by 
removing the words “has been” and 
inserting “is”; and at the end of the 
paragraph by adding a sentence to read 
as follows:

19.708 Solicitation provisions and 
contract clauses.
* * * * *

(b)(1) * * * When contracting by 
negotiation, and subcontracting plans 
are required with initial proposals as 
provided for in 19,705-2(d), the 
contracting officer shall use the clause 
with its Alternate II.
*

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

4. Section 52.219-9 is amended by 
revising the date in the clause heading 
and adding Alternate II following 
Alternate I to read as follows:

52.219-9 Small Business and Small 
Disadvantaged Business Subcontracting 
Plan.
H  . H  Hr Hr *

S m all Bu siness and S m all D isadvantaged  
B u sin ess S ub con tractin g  Plan (Date)
*  *  *  Hr *

Alternate II (D ATE). A s prescribed in 
19.708(b)(1), substitute the following 
paragraph (c) for paragraph (c) of the basic 
clause:

(c) Proposals subm itted  in respon se to this  
so licitatio n  shall in clu d e a su b con tractin g  
p lan , w h ich  sep arately  ad dresses  
su b con tractin g  w ith  sm all business co n cern s  
an d  w ith  sm all disadvantaged business  
co n cern s. If the offeror is subm itting an  
ind ividu al co n tract p lan , the plan  m ust 
sep arately  ad dress su b con tractin g  w ith  sm all 
b usiness co n cern s and w ith  sm all 
disadvantaged business co n cern s w ith  a 
sep arate  part for the b asic  co n tract and  
sep arate  parts for each  option  (if any). T h e  
plan  shall be in clu d ed  in and m ad e a p art o f  
th e resultan t co n tract. T h e su b con tractin g  
p lan  shall be n egotiated  w ithin  the tim e  
specified  by the C ontracting  O fficer. Failu re  
to  subm it and negotiate a su b con tractin g plan  
shall m ake the offeror ineligible for aw ard  o f  
a co n tract.

(FR  Doc. 94-8148 F iled  4 -5 -9 4 ; 8:45 am], 
BILLING CODE 6820-34-M

48 CFR Parts 25 and 52
[F A R  C a s e  9 2 -4 8 ]

Federal Acquisition Regulation; 
Fluctuating Exchange Rates

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing to amend the Federal 
Acquisition Regulation (FAR) to provide 
guidance on the use of foreign currency. 
A corresponding provision is proposed 
regarding evaluation of foreign currency 
offers. This regulatory action was not 
subject to Office of Management and 
Budget review pursuant to Executive 
Order 12866, dated September 30,1993. 
DATES: Comments should be submitted 
on or before June 6,1994, to be J  
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW., 
room 4037, Washington, DC 20405.

Please cite FAR case 92-48 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT:

Mr. Peter O’Such at (202) 501-1759 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, room 4037, GS Building, 
Washington, DC 20405 (202) 501-4755. 
Please cite FAR case 92-48.
SUPPLEMENTARY INFORMATION:

A. Background
This case was opened based on 

Department of Defense Inspector 
General Report Number 92-090, May 
14,1992, Impact of Fluctuating Foreign 
Exchange Rates on Contract Prices, 
which found that regulatory guidance 
does not adequately address 
consideration of foreign currency 
exchange rate fluctuation.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because this rule pertains to contracts 
entered into and performed overseas, 
and with rare exceptions, will affect 
only foreign concerns. An Initial 
Regulatory Flexibility Analysis has, 
therefore, not been performed. 
Comments from small entities 
concerning the affected FAR subpart 
will be considered in accordance with 5 
U.S.C. 601. Such comments must be 
submitted separately and cite 5 U.S.C. 
601, et seq.
C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from 
offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq.
List of Subjects in 48 CFR Parts 25 and 
52

Government procurement.
Dated: March 28,1994.

Albert A. Vicchiolla,
Director, Office o f Federal Acquisition Policy.

Therefore, it is proposed that 48 CFR 
parts 25 and 52 be amended as set forth 
below:

1. The authority citation for 48 CFR 
parts 25 and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

PART 25— FOREIGN ACQUISITION

2. In part 25, subpart 25.5, the 
heading is revised to read as follows;
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Subpart 25.5—Use of Foreign Currency
3. Section 25.501 is revised to read as 

follows:

25.501 Policy.
(a) Unless a specific currency is 

required by international agreement or 
by the Trade Agreements Act (see 
25.405(d)), contracting officers sball 
determine whether solicitations for 
contracts to be entered into and 
performed outside the United States 
will require submission of offers either 
in U.S. currency or in a specified foreign 
currency. In unusual circumstances, the 
contracting officer may permit 
submission of offers in other than a 
specified currency.

(b) To ensure a fair evaluation of 
offers, solicitations should generally 
require all offers to be priced in the 
same currency. However, if submission 
of offers in other than a specified 
currency is permitted, the contracting 
officer shall convert the offered prices to 
U.S. currency for evaluation purposes. 
The contracting officer shall use the 
current market exchange rate from a 
commonly used commercially available 
source in effect on date of bid opening 
or due date for receipt of final offers.

(c) If contracts are priced In foreign 
currency, agencies must ensure that 
adequate funds are available to cover 
currency fluctuations in order to avoid 
a violation of the Anti-Deficiency Act.

4. Section 25.502 is added to mad as 
follows:
25.502 Solicitation provision.

The contracting officer shall insert the 
provision at 52.225—OO, Evaluation of 
Foreign Currency Offers, in solicitations 
if the use of other than a specified 
currency is permitted. The contracting 
officer shall insert the source of the rate 
to be used in the evaluation of offers.

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

5. Section 52 .225-00  is added to read 
as follows:

52.225-00 Evaluation of Foreign 
Currency Offers.

As prescribed in 25.502, insert the 
following provision:
Evaluation of Foreign Currency Offers (Date)

If offers .are received in more than one 
currency, offers shall be evaluated by 
converting the foreign currency to United 
States currency using (Insert source o f rale) 
in effect cm the date of bid opening or due 
date for receipt of final offers.
(End of Provision)

[FR Doc. 94-8144 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE «S20-4MM

48 CFR Parts 28 and 52
[FAR Case 92-14]

Federal Acquisition Regulation; 
Insurance—Liability to Third Persons

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing to delete the prescriptive 
language in the Federal Acquisition 
Regulation (FAR), particularly at 
“Solicitation provision and contract 
clause on liability insurance under cost- 
reimbursement contracts”. This 
regulatory action was not subject to 
Office of Management and Budget 
review pursuant to Executive Order No. 
12865 dated September 30,1993.
DATES: Comments should be submitted 
on or before June 6 ,1994 to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F  Streets, NW, 
room 4037, Washington, DC 20405.

Please cite FAR case 92-14 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT:
Mr. Edward Loeb at (202) 501-4547 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, Toom 4037, C S Building, 
Washington, DC 20405, (202) 501-4755. 
Please cite FAR case 92—14.
SUPPLEMENTARY INFORMATION:
A. Background

The FAR language proposed for 
deletion at 28.311—1 applies only to 
cost-reimbursement contracts for 
research and development awarded to 
state agencies or charitable institutions 
that claim partial or total immunity 
from tort liability. For these entities, 
Alternates I and II of 52.228—7,. 
Insurance—Liability to Third Persons, 
limit the contract’s insurance 
requirements and the Government’s 
obligation to indemnify for third party 
liability. The Councils believe that the 
current language is obsolete.
B. Regulatory Flexibility Act

The proposed rale is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq.j 
because the language proposed for

deletion applies only to cost- 
reimbursement contracts for research 
and development that are awarded to 
entities which, by virtue of their status 
as either an agency of the state or as a 
charitable institution, claim partial or 
total immunity from tort liability under 
such contracts. These entities are 
believed to be few in number. An Initial 
Regulatory Flexibility Analysis has, 
therefore, not been performed. 
Comments from small entities 
concerning the affected FAR subpart 
will also be considered in accordance 
with section 610 of the Act. '.Such 
comments must be submitted separately 
and should cite 5 U.S.C. 601. e iseq . 
(FAR case 92-14), in correspondence.
C. Paperwork Reduction Ad

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from 
offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, etseq .
List of Subjects in 48 CFR Parts 28 and 
52

Government procurement.
Dated; March 30 ,1994 .

Albert A. Vicchsolla,
Director, O ffice o f Federal Acquisition Policy.

Therefore, it is proposed that 43 CFR 
parts 28 and 52 be amended as set forth 
below:

1. The authority citation for 48 CFR 
parts 23 and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.SXL 
chapter 137; and 42 UJS.C 2473(c).

PART 28—BONDS AND INSURANCE

28.311 -1 [Removed and redesignated]
2. Section 28.311-1 is removed.

28.311 -2  [Redesignated and amended]
3. Section 28.311-2 is redesignated as 

section 28.311-1 and amended by 
removing the last two sentences.

28.311-3 [Redesignated]
4. Section 28.311-3 is redesignated as 

section 28.311-2.

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

5 2 .2 2 3 - 6  [R em o v ed  a n d  reserv ed ]

5. Section 52.228-45 is removed and 
reserved.

52.228-7 [Amended]
6. Section 52,228-7 is amended in the 

introductory paragraph by removing the
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citation “26.311-2” and inserting in its 
place “28.311-1”; in paragraph ¿(a)(1) of 
the clause by removing the words “or in 
paragraph (h) of this clause (if the clause 
has a paragraph (h)),”; in paragraph (c) 
introductory text by removing the words 
“Excgpt as provided in paragraph (h) of 
this clause (if the clause has a paragraph
(h)), the” and inserting in its place the 
word ” The” ; and by removing 
Alternates I and II at the end of the 
clause.

52.245- 7  [Amended]
7. Section 52.245-7 is amended in the 

first sentence of paragraph (j) by 
removing the words “in the clause at 
FAR 52.228-45, Insurance—Liability to 
Third Persons, or”.

52.245- 10 [Amended]
8. Section 52.245-18 is amended in 

the first sentence of paragraph (f) by 
removing the words “in the clause at 
FAR 52.228-6, Insurance—Liability to 
Third Persons or”.
[FR Doc. 94-8145  Filed 4 -5 -9 4 ; 8 :45 am] 
BILUNG CODE 6820-34-M

48  C F R  Part 31
[FAR Case 92-604]

Federal Acquisition Regulation; 
Nonaflowabiiity of Excise Taxes on 
Nondeductible Contributions To 
Deferred Compensation Plans

AGENCIES; Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing to revise the cost principle 
concerning taxes. This regulatory action 
was not subject to Office of Management 
and Budget review pursuant to 
Executive Order 12866, dated 
September 30,1993.
DATES: Comments should be submitted 
on or before June 6,1994 to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW, 
room 4037, Washington, DC 20405.

Please cite FAR case 92-604 in all 
correspondence related to this case. 
for f u r t h e r  in fo r m a t io n  c o n t a c t : 
Jeremy F. Olson at (202) 501-3221 in 
reference to this FAR case. For general 
information, contact the FAR

Secretariat, room 4037, GS Building, 
Washington, DC 20405 <202) 501-4755. 
Please cite Far case 92—604.
SUPPLEMENTARY INFORMATION:

A. Background
Under the current FAR 31.205- 

41(b)(6), excise taxes on accumulated 
funding deficiencies or prohibited 
transactions involving employee 
deferred compensation plans pursuant 
to sections 4971 and 4975 of the Internal 
Revenue Code of 1954, as amended, are 
unallowable. This reflects a long
standing Government policy that 
punitive-type excise taxes are not 
reimbursable costs on Government 
contracts. Over the years, subsequent 
legislation has added several new excise 
taxes to subtitle D, chapter 43 of the 
Internal Revenue Service Code such that 
the Code currently lists 13 such taxes. 
The Councils have agreed that it is 
appropriate to revise FAR 31.205- 
41(b)(6) to insert a general prohibition 
on all excise taxes found at subtitle D, 
chapter 43 of the Internal Revenue 
Service Code. Such a general 
prohibition will ensure that future 
legislative changes to subtitle D, chapter 
43 of the Internal Revenue Service Code 
will be automatically reflected in the 
cost principle.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because most contracts aw;arded to 
small entities are awarded on a 
competitive, fixed-price basis and the 
cost principles do not apply. An 
analysis of data available for fiscal years 
1989 through 1991 reveals that, in the 
Department of Defense, the number of 
contract actions awarded to small 
businesses which required the 
submission of cost or pricing data 
averaged less than 1 percent of the total 
number of small business actions during 
the three-year period. An Initial 
Regulatory Flexibility Analysis has, 
therefore, not been performed. 
Comments from small entities 
concerning the affected FAR subpart 
will be considered in accordance with 
section 610 of the Act. Such comments 
must be submitted separately and 
should cite 5 U.S.C. 601, et seq. (FAR 
case 92-604), in correspondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from

offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, ef seq.
List of Subjects in 48 CFR Part 31 

Government procurement.
Dated: March 28,1994.

Albert A. Vicchiolla,
Director. O ffice o f Federal Acquisition Policy.

Therefore, it is proposed that 48 CFR 
part 31 be amended as set forth below:

PART 31— CONTRACT COST 
PRINCIPLES AND PROCEDURES

1. The authority citation for 48 CFR 
part 31 continues to read as follows;

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

2. Section 31.205-41 is amended by 
revising paragraph (b)(6) to read as 
follows:
3 1 .2 0 5 -4 1  T a x e s .
* * * * *

(b) * * *
(6) Any excise tax in subtitle D, 

chapter 43 of the Internal Revenue Code 
of 1986, as amended. That chapter 
includes excise taxes imposed in 
connection with qualified pension 
plans, welfare plains, deferred 
compensation plans, or other similar 
types of plans.
* * * * *
[FR Doc. 94—8146 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE «620-44-41

48 CFR Parts 44 and 52
[FA R  C a s e  9 2 - 4 0 ]

Federal Acquisition Regulation; 
Contractors’ Purchasing Systems 
Reviews and Subcontractor Consent
AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing amendments to the Federal 
Acquisition Regulation (FAR) to 
increase certain dollar thresholds 
regarding Contractors’ Purchasing 
Systems Reviews (CPSR’s) and 
Subcontractor Consent. These revisions 
are a result of recommendations 
submitted in response to the FAR 
Council’s request for industry’s views 
on the FAR. This regulatory action was 
not subject to Office of Management and 
Budget review pursuant to Executive 
Order 12866, dated September 30,1993.
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OATES: Comments should be submitted 
on or before June 6,1994, to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW., 
Room 4037, Washington, DC 20405.

Please cite FAR Gase 92-40 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT:
Ms. Linda Klein at (202) 501-3775 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, Room 4037, GS Building, 
Washington, DC 20405 (202) 501-4755.
Please cite FAR case 92-40.

\  |  ' . \  ", ’ ? ‘ $ |

SUPPLEMENTARY INFORMATION:

A. Background
We raised the threshold for 

performing CPSR’s from $10 million to 
$25 million to recognize the effects of 
inflation on this threshold which had 
not been changed since 1980. The $25 
million threshold will reduce 
administrative burden on both the 
Government and contractors by 
reducing the number of reviews 
performed annually and focuses the 
Government’s attention on large dollar 
procurement systems.

We raised the $10,000 threshold 
stated in the clause at 52.244—2(a)(4) to 
$25,000 for notification to the 
contracting officer on proposed 
subcontracts involving fabrication, 
purchase, rental, installation, or other 
acquisition of special test equipment or 
any items of facilities to recognize the

increased costs of this type of 
equipment and the effects of inflation.

We also raised the threshold in the 
clause at 52.244—2(b)(1) requiring 
additional information on certain 
subcontracts from $10,000 to $25,000. 
This increase recognizes rising hourly 
wage rates and contract costs.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule reduces burden on 
contractors by reducing surveillance 
and by increasing dollar thresholds at 
which contractors are required to 
provide notification of intent to 
subcontract. An Initial Regulatory 
Flexibility Analysis has, therefore, not 
been performed. Comments from small 
entities concerning the affected FAR 
subpart will be considered in 
accordance with 5 U.S.C. 610. Such 
comments must be submitted separately 
and should cite 5 U.S.C. 601, et seq. 
(FAR case 92-40), in correspondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 96-511) is deemed to apply because 
the proposed rule contains information 
collection requirements. Accordingly, a 
request for approval of a new 
information collection requirement 
concerning Contractors’ Purchasing 
Systems Reviews and Subcontractor 
Consent is being submitted to the Office 
of Management and Budget under 44 
U.S.C. 3501, et seq. Public comments 
concerning this request are invited

through a notice document in this 
Federal Register issue.
List of Subjects in 48 CFR Parts 44 and 
5 2

Government procurement.
Dated: March 28,1994.

Albert A. Vicchiolla,
Director, Office o f Federal Acquisition Policy.

Therefore, it is proposed that 48 CFR 
parts 44 and 52 be amended as set forth 
below:

1. The authority citation for 48 CFR 
parts 44 and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

PART 44—SUBCONTRACTING 
POLICIES AND PROCEDURES

4 4 .3 0 2  [A m end ed]

2. Section 44.302 is amended in the 
firsit and fourth sentences of paragraph
(a) by removing the amount "$10 
million” and inserting ‘‘$25 million”.
*  *  . *  i t  i t

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

5 2 .2 4 4 - 2  [A m end ed]

3. Section 52.244-2 is amended in the 
clause heading by revising the date to 
read “ (D A TE)” ; in paragraphs (a)(4) and
(b) (1) of the clause by removing the 
amount "$10,000” and inserting 
"$25,000”.
* * * * *
[FR Doc. 94-8147 Filed 4 -5 -9 4 ; 8:45 amj 
BILLING CODE 6820-34-M



Wednesday 
April 6, 1994

Part IX

Department of Defense
General Services 
Administration
National Aeronautics and 
Space Administration
Clearance Request for Subcontracting 
Pians/Subcontracfing Report for Individual 
Contracts and Contractors’ Purchasing 
Systems Reviews; Notices



1 6 3 9 6 Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Notices

DEPARTMENT OF DEFENSE

GÉNÉRAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION
[OMB Control No. 9000-0006; FAR Case 92- 
19]

Clearance Request for Subcontracting 
Plans/Subcontracting Report for 
Individual Contracts (Standard Form 
294)
AGENCIES: Department of Defense (DoD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Notice of request for a revision 
to an existing OMB clearance (9000— 
0006).

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501), the Federal Acquisition 
Regulation (FAR) Secretariat has 
submitted to the Office of Management 
and Budget (OMB) a request to review 
and approve a revision of a currently 
approved information collection 
requirement concerning Subcontracting 
Plans/Subcontracting Report for 
Individual Contracts (Standard Form 
294).
FOR FURTHER INFORMATION CONTACT: 
Beverly Fayson, Office of Federal 
Acquisition Policy, GSA (202) 501— 
4755.
SUPPLEMENTARY INFORMATION:

A. Purpose
In accordance with the Small 

Business Act (15 U.S.C. 631, et seq.), 
contractors receiving a contract for more 
than $10,000 agree to have small and 
small disadvantaged business concerns 
participate in the performance of the 
contract as far as practicable.
Contractors receiving a contract or a 
modification to a contract expected to 
exceed $500,000 ($1,000,000 for 
construction) must submit a 
subcontracting plan that provides 
maximum practicable opportunities for 
small and small disadvantaged business 
concerns. Specific elements required to 
be included in the plan are specified in 
section 8(d) of the Small Business Act 
and implemented in FAR subpart 19.7.

In conjunction with these plans, 
contractors must submit semiannual 
reports of their progress on Standard 
Form 294, Subcontracting Report for 
Individual Contracts.

A satisfactory subcontracting plan is 
required before a contract exceeding 
$500,000 ($1,000,000 for construction) 
can be awarded. The contracting officer

must examine the information in the 
proposed plan to determine if the plan 
is in compliance with the Small 
Business Act and the FAR. In addition, 
the information is used for policy and 
management control purposes.

Information submitted on Standard 
Form 294 is used to assess contractors’ 
compliance with their subcontracting 
plans.
B. Annual Reporting Burden

The annual reporting burden is 
estimated as follows: Respondents, 
1,625; responses per respondent, 36; 
total annual responses, 58,500; 
preparation hours per response, 6; and 
total response burden hours, 351,000. 
This represents an increase in the 
previously approved burden to reflect 
the number of subcontracting plans that 
may be required with initial offers.
C. Annual Recordkeeping Burden

The annual recordkeeping burden is 
estimated as follows: Recordkeepers, 
1,625; hours per recordkeeper, 121; and 
total recordkeeping burden hours, 
196,625.
OBTAINING COPIES OF PROPOSALS: 
Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration, FAR 
Secretariat (VRS), room 4037, 
Washington, DC 20405, telephone (202) 
501—4755. Please cite OMB Control No. 
9000-0006, FAR case 92-19, 
Subcontracting Plans/Subcontracting 
Report for Individual Contracts 
(Standard Form 294), in all 
correspondence.

Dated: March 22,1994.
Beverly Fayson,
FAR Secretariat.
[FR Doc. 94-8140 Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 6820-34-M

[FA R  C a s e  9 2 -4 0 ]

OMB Clearance Request for 
Contractors’ Purchasing Systems . 
Reviews

AGENCIESr Department of Defense (DGD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Notice of new request for OMB 
clearance.

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501), the Federal Acquisition 
Regulation (FAR) Secretariat has 
submitted to the Office of Management 
and Budget (OMB) a request to review 
and approve a new information 
collection requirement concerning

Contractors’ Purchasing Systems 
Reviews.
OATES: Comments may be submitted on 
or before June 6,1994.
ADDRESSES: Send comments to Mr. Peter 
Weiss, FAR Desk Officer, OMB, room 
3235, NEOB, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
Ms. Beverly Fayson, Office of Federal 
Acquisition Policy, GSA (202) 501- 
4755. ,
SUPPLEMENTARY INFORMATION:

A. Purpose
The proposed rule revises 44.302, 

Requirements, and 52.244-2, 
Subcontracts (Cost-Requirements, and 
Letter Contracts), pertaining to 
performance of Contractors’ Purchasing 
Systems Reviews (CPSR’s) and 
subcontractor consent requirements, 
respectively. The rule raises the 
threshold at (1) 44.302(a) for performing 
CPSR’s from $10 million to $25 million 
to recognize the effects of inflation on 
this threshold; (2) 52.244-2(a)(4) to 
recognize the increased costs of special 
test equipment and the effects of 
inflation since the threshold was 
established; and (3) 52.244-2(b)(l) to 
recognize the effects of raising hourly 
wage rates and contract costs.

No previous clearance for this 
requirement existed. The burden hours 
being requested take into consideration 
the revised (raised) thresholds; i.e., a 
reduction in burden on contractors from 
the present requirement.

The objective of a contractor 
purchasing system review (CPSR), as 
discussed in part 44 of the Federal 
Acquisition Regulation, is to evaluate 
the efficiency and effectiveness with 
which the contractor spends 
Government funds and complies with 
Government policy when 
subcontracting. The review provides the 
administrative contracting officer a basis 
for granting, withholding, or 
withdrawing approval of the 
contractor’s purchasing system. These 
revisions are a result of 
recommendations submitted by 
industry. The rule reduces burden on 
contractors by decreasing surveillance 
and increasing dollar thresholds at 
which contractors are required to 
provide notification of intent to 
subcontract.
B. Annua] Reporting Burden

Total annual public reporting burden 
for this collection of information is 
estimated to average 26,860 hours, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and
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reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to 
General Services Administration, FAR 
Secretariate 18th & F Streets, NW., room 
4035, Washington, DC 2 0 4 0 5 , and to the 
FAR Desk Officer, Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503 .

T h e  an n u al reporting burd en  is  
estim ated  as follow s: R esp ond ents, 
1 ,5 8 0 ; resp onses p er resp ond ent, 1 ; to tal 
annual resp onses. 1 ,5 8 0 ; preparation  
h ou rs p er resp onse, 17 ; and to ta l 
resp onse burd en  hou rs, 2 6 ,8 6 0 ,

OBTAINING COPIES OF PROPOSALS: 
Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration, FAR 
Secretariat (VRS), room 4037,

Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB clearance 
request regarding Contractors’ 
Purchasing Systems Reviews, FAR case 
92-40, in all correspondence.

Dated: March 22,1994.
Beverly Fayson,
FAR Secretariat.
[FR Doc. 94-8141 Filed 4 -5 -9 4 ; 8:45 ami 
BILLING CODE 6820-34-*!
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service.

7 CFR Part 110 
[SD-94-001 PR]

RIN No. 0581-AA39

Recordkeeping Requirements for 
Certified Applicators of Federally 
Restricted Use Pesticides-
AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing 
Service, United States Department of 
Agriculture, proposes to revise its 
regulations in 7 CFR Part 110, governing 
recordkeeping of federally restricted use 
pesticides by certified applicators. The 
regulations governing recordkeeping of 
federally restricted use pesticides by 
certified applicators were published on 
April 9,1993, and became effective on 
May 10,1993. Since that time, issues 
have been raised regarding the 
regulations. A lawsuit was filed 
challenging the substance of limited 
portions o f  the regulations. The changes 
specified in the proposed rule would 
clarify certain provisions of the 
regulations, ensure consistency with the 
objectives of section 1491 of the Food, 
Agriculture, Conservation, and Trade 
Act of 1990, and provide for a more 
pragmatic approach to the 
implementation of the Pesticide 
Recordkeeping Program.
DATES: Comments must be received on 
or before June 6,1994.
ADDRESSES: Written comments 
concerning this proposal should be sent 
to Bonnie L. Poli, Docket Manager, 
USDA-AMS, Science Division, 8700 
Centreville Road, suite 200, Manassas, 
Virginia 22110, and should refer to the 
docket title and number located in the 
heading of this document. All 
comments submitted in response to this 
proposal will be available for public 
inspection in Room 3507, South 
Agriculture Building, 14th & 
Independence Avenues, SW., between 
the hours of 9 a.m. and 4 p.m., Monday 
through Friday.
FOR FURTHER INFORMATION CONTACT: 
Bonnie Poli, Chief, Pesticide Records 
Branch, Science Division, AMS, 8700 
Centreville Road, suite 200, Manassas, 
VA 22110, 703-330-7826.
SUPPLEMENTARY INFORMATION:

Executive Order 12866 and Regulatory 
Flexibility Act

This rule has been determined to be 
non-significant for purposes of

Executive Order 12866 and therefore 
has not been reviewed by OMB.

This proposed rule also has been 
reviewed under the Regulatory 
Flexibility Act (5 U.S.C. 601 et. seq  
This proposed rule will (1) clarify 
certain definitions within the 
regulations; (2) clarify the availability of 
pesticide record information to facilitate 
medical treatment or first aid; (3) clarify 
the utilization and release of pesticide 
record information by licensed health 
care professionals; (4) modify the time 
period by which the information 
required by the regulations shall be 
officially recorded, and (5) ensure 
uniformity in recording the location of 
pesticide applications by removing the 
distinction between recording spot 
applications and other applications of 
federally restricted use pesticides. We 
do not anticipate that any of these 
proposed changes will result in any 
significant additional economic impact 
on certified (private and commercial) 
applicators of federally restricted use 
pesticides.

Under these circumstances, the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities.
Executive Order 12778

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. If adopted, this 
proposed rule: (1) Will not preempt any 
state or local laws, regulations, or 
policies, unless they present an 
irreconcilable conflict with this rule; (2) 
will not have any retroactive effect; and
(3) will not require administrative 
proceedings before parties may file suit 
challenging this rule.
Paperwork Reduction Act

In accordance with section 3507 of 
the Paperwork Reduction Act of 1980 , 
(44 U.S.C. 3507), the recordkeeping 
provisions included in this proposed 
rule have been approved by the Office 
of Management and Budget (OMB), 
number 0581—0164. The proposed rule 
does not change the data elements 
required for a record or the collection of 
information.
Background

As part of the Food, Agriculture, 
Conservation, and Trade A ctof 1990 
(Pub.L. 101-624; 7 U.S.C 136i-l), 
hereinafter referred to as the FACT Act, 
Congress mandated the establishment, 
by the Secretary of Agriculture in 
consultation with the Administrator of 
the Environmental Protection Agency, 
of requirements for recordkeeping by all

certified applicators of federally 
restricted use pesticides.

Applicator certification programs are 
administered by EPA, other Federal 
Agencies, and States. A restricted use 
pesticide, as distinguished from a 
general use pesticide, is one that has 
been classified as such under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA, at 7 U.S.C. 
136a(d)(l)(C)). EPA regulations issued 
under FIFRA, further provide that 
restricted use pesticides may be applied 
only by, or under the supervision of, a 
certified applicator. Applicator 
certification requirements are provided 
in the EPA regulations (40 CFR 171).

A certified applicator may be a 
commercial applicator or a private 
applicator. A private applicator is one 
who uses or supervises the use of any 
restricted use pesticide for purposes of 
producing any agricultural commodity: 
(1) On property that is owned or rented 
by the applicator, or the employer of the 
applicator; or (2) if applied without 
compensation other than trading of 
personal services between producers of 
agricultural commodities, on the 
property of another person. A 
commercial applicator is one who uses 
or supervises the use of a restricted use 
pesticide for any purpose or on any 
property other than as provided under 
the definition of a private applicator.

On April 9,1993* final regulations 
were published in the Federal Register, 
“Recordkeeping Requirements for 
Certified Applicators of Federally 
Restricted Use Pesticides.” These 
regulations went into affect on May 10, 
1993. USDA proceeded to implement a 
national program for recordkeeping of 
federally restricted use pesticides. One 
of USDA’s first goals was to inform 
certified pesticide applicators of their 
responsibilities under the new 
regulations.

Early in the implementation phase of 
the USDA recordkeeping program, State 
regulatory agencies and others raised 
issues involving specific interpretations 
of the regulations. A lawsuit was filed 
against the Secretary of Agriculture and 
the Administrator of the Environmental 
Protection Agency by the National 
Coalition Against the Misuse of 
Pesticides and others. The lawsuit 
challenged the substance of limited 
portions of the final regulations 
promulgated by USDA. After careful 
consideration of the issues raised by the 
lawsuit and a thorough review of the 
regulations, we agreed to propose 
changes to the regulations for the 
reasons set forth below.
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Proposed Am endments to §110.2  
Definitions

Concerns were raised that the 
regulation’s definition of “medical 
emergency” was too restrictive and 
could hinder the medical treatment by 
licensed health care professionals of an 
individual(s) who may have been 
exposed to a federally restricted use 
pesticide. It was pointed out that some 
particular pesticide exposures could 
require immediate medical treatment or 
first aid, but would not meet the criteria 
of the current definition. It is not the 
intent of USDA to limit medical 
treatment of an individual(s) who may 
have been exposed to a restricted use 
pesticide. Because reactions to some 
pesticide exposures could require 
treatment immediately and not fit the 
current definition of “medical 
emergency,” USDA is proposing to 
amend the definition of “medical 
emergency” to read as follows:

M edical Emergency. A medical emergency 
shall be defined as a situation that requires 
immediate medical treatment or first aid.

Questions also were raised concerning 
the definition of “licensed health care 
professional.” There was some 
confusion as to whether medically 
trained individuals who had been 
certified by a State, such as medical 
technicians on an ambulance or 
emergency response vehicle, met the 
definition, USDA wishes to clarify that 
individuals that have been licensed or 
certified by a State to provide medical 
treatment are considered to be “licensed 
health care professionals.” Therefore, 
individuals such as physicians, nurses, 
physician assistants, or emergency 
medical technicians, licensed or 
certified by a State to provide medical 
treatment, would fall into the definition 
of "licensed health care professionals.” 
However, individuals who have been 
certified only to provide first aid or 
cardiopulmonary resuscitation (CPR) 
through organizations such as the 
American Red Cross would not be 
“licensed health care professionals.”

In order to clarify this definition, 
USDA is proposing to amend the 
definition of “licensed health care 
professional” to read as follows:

Licensed health care professional. A 
physician, nurse, emergency medical 
technician, or other qualified individual, 
licensed or certified by a State to provide 
medical treatment

Proposed Amendment to §110.3(a)(6)— 
Spot A pplications

The reduced requirements for 
recording information for spot 
applications were intended to provide 
private certified applicators with an

incentive to record small spot 
applications on noxious weeds or 
similar type applications, without 
recording each location, due to the 
usually small amount of pesticide 
associated with a spot treatment. 
Concerns were raised that the spot 
application record provision does not 
require a specific location for each spot 
application, which could be important 
information for the purpose of providing 
first aid or medical treatment. USDA has 
reviewed the spot application provision 
and agrees that, in some instances, the 
location of spot applications could be 
valuable information when needed to 
determine if a pesticide exposure could 
have occurred in a field or area. 
Therefore, we are proposing to delete 
§ 110.3(a)(6). Under the proposed 
regulations, spot applications would be 
required to be recorded in the same 
manner as are other applications of 
federally restricted use pesticides. This 
would provide field or area locations 
which could be utilized to help 
determine if an individual could have 
been exposed to a federally restricted 
use pesticide.
P roposed Am endm ent to §  1 1 0 .3 (b )—  
Tim e fo r  M aking an O fficial R ecord

USDA has reevaluated the 30 day 
time period allowed certified 
applicators to make an official record 
after concerns were expressed regarding 
the accuracy of the records for both 
collecting information for a pesticide 
use data base and for medical treatment 
if application information was not 
required to be recorded for 30 days. 
USDA recognizes the importance of 
compiling accurate pesticide use data 
and believes that data recorded in a 
shorter time period would be more 
accurate. USDA also reexamined 
existing State requirements for making 
official records of pesticide applications 
for private and commercial certified 
applicators. We found that many State 
regulations require applicators to have 
records available “upon request” which; 
in some situations, could be interpreted 
to be immediately after an application. 
Therefore, to assure more accurate 
information for both medical treatment 
and accuracy of collected data on 
pesticide use, USDA proposes to change 
the time period from 30 days to 7 days. 
USDA considers the proposed 7 day 
requirement adequate to allow the 
private certified applicator time to make 
an accurate official record without 
causing an undue hardship in peak 
production periods. This proposed 
requirement also is less stringent than 
similar existing State requirements for 
recordkeeping in many States.

Additionally, concerns were raised 
regarding the certified applicator's 
responsibility to provide federally 
restricted use pesticide information 
concerning a specific application prior 
to the time to make an official record for 
purposes of providing medical 
treatment. USDA interprets the current 
regulations to require certified 
applicators to provide the record 
information for purposes of providing 
medical treatment or first aid, in 
accordance with the provisions of 
§ 110.5(a), whether or not the time to 
make an official written record has 
elapsed. Nonetheless, in order to make 
this clear, we propose to add explicit 
language to this effect. The proposed 
amendment would read as follows:

The information required in this section 
shall be recorded within seven (7) days 
following the pesticide application. However, 
whether or not the written record has been 
completed, the certified applicator shall 
provide the information to be recorded in 
accordance with the provisions o f § 110.5(a) 
of this part.

P roposed Am endm ents to § 1 1 0 .5 (a )— 
A vailability o f  Records to F acilitate 
M edical Treatm ent

Questions also have been raised 
concerning the availability of records to 
facilitate medical treatment. Concern 
was expressed that the current 
regulations could hinder access to 
record information if a strict 
interpretation was applied to the need 
for the licensed health care professional 
to personally make the record 
information request. USDA never 
intended to prevent an individual acting 
under the direction of the attending 
licensed health care professional from 
requesting record information. We are 
aware that, in some instances, the 
attending licensed health care 
professional may rely on a person acting 
under his/her direction to make the 
contacts necessary to obtain the 
pesticide record information. However, 
the regulations also presume the request 
for pesticide record information is 
supported by indications of pesticide 
exposure and the need for medical 
treatment or first aid. For example, the 
attending licensed health care 
professional, such as a registered nurse, 
may determine that the pesticide record 
information will be necessary to treat 
the patient, and instruct someone under 
his/her direction, to obtain the record 
information.

In order to clarify the availability of 
pesticide record information to facilitate 
medical treatment, USDA proposes to 
amend § 110.5(a) to read as follows^

When a licensed health care professional, 
or an individual acting under the direction of
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the attending licensed health care 
professional, determines that any record of 
the application of restricted use pesticide 
required to be maintained under § 110.3 of 
this part is necessary to provide medical 
treatment or first aid to an individual who 
may have been exposed to the restricted use 
pesticide for which the record is or will be 
maintained, the certified applicator required 
to maintain the record shall promptly 
provide the record information and any 
available label information. If it is 
determined by a licensed health care 
professional, or an individual acting under 
the direction of the attending licensed health 
care professional, to be a medical emergency, 
the record information of the restricted use 
pesticide, relating to the medical emergency, 
shall be provided immediately.

Proposed Am endm ents to § 110.5(b)— 
R elease o f R ecord Inform ation by  
licen sed H ealth Care Professionals

Under the current regulations, 
licensed health care professionals may 
release record information obtained 
through § 110.5(a) only when necessary 
to provide medical treatment or first aid 
to an individual who may have been 
exposed to the restricted use pesticide 
for which the record is maintained. 
Concerns were raised that some 
confusion could exist among licensed 
health care professionals as to the extent 
to which they could share or utilize 
pesticide record information. Concerns 
were expressed that licensed health care 
professionals, or an individual acting 
under the direction of the attending 
licensed health care professional, could 
be reluctant to release pesticide record 
information to other medical 
professionals, who may need to be 
consulted, to provide proper medical 
treatment.

Issues also were raised concerning the 
release of the record information as it 
relates to pesticide poisoning incident 
reports, and the need to assure licensed 
health care professionals that they could 
release pesticide record information for 
this purpose. Some States require 
pesticide poisoning incident reporting 
to a designated State or county agency. 
For example, California has a law that 
requires physicians to submit a 
pesticide poisoning incident report to 
the California Worker Health and Safety 
Division. Additionally, in States which 
do not require the filing of a pesticide 
poisoning incident report, physicians or 
other medical professionals are 
encouraged to report incidents to the 
local poison control centers. These local 
poison control centers then may send 
data to the Toxic Exposure Surveillance 
System of the American Association of 
Poison Control Centers (AAPCC) 
database, which provides an annual 
compilation of poisoning statistics from 
around the United States. USDA

believes the release of pesticide record 
information for this purpose is 
appropriate.

USDA also recognizes that a licensed 
health care professional may deem it 
necessary under their responsibility to a 
code of medical ethics to utilize 
pesticide record information to prevent 
additional poisoning or injuries. For 
example, as a result of treating an 
individual who had been exposed to a 
federally restricted use pesticide, the 
licensed health care professional may 
feel it necessary to release the record 
information to the proper State or 
county authorities in order to remove 
workers from an area where pesticide 
exposure could be occurring.

Therefore, in order to clarify the 
circumstances under which the 
federally restricted use pesticide 
information can be utilized and 
released, and who has authority to 
release this information, USDA 
proposes to amend § 110.5(b) to read as 
follows:

A licensed health care professional, or an 
individual acting under the direction of the 
attending licensed health care professional, 
may utilize and release record or record 
information obtained under paragraph (a) of 
this section when necessary to provide 
medical treatment or first aid to an 
individual or individuals who may have been 
exposed to the restricted use pesticide for 
which the record is or will be maintained. 
Further utilization and release of such record 
or record information is limited to licensed 
health care professionals who may use it: (1) 
To submit pesticide poisoning incident 
reports to appropriate State or Federal 
agencies, or (2) where consideration of 
medical ethics may necessitate such 
utilization and release.

Proposed A m endm ents to § 110,7— 
Penalties

Several State pesticide regulatory 
agencies had questions in regard to the. 
penalty provision in § 110.7 of the 
current regulations. These agencies 
interpreted this section to provide that 
the Administrator, or his designee, 
would have discretion to reduce the 
penalty for a second violation of the 
regulations to less than $1,000 if it was 
determined that the certified applicator 
made a good faith effort to comply with 
the regulations, but, that the 
Administrator, or his designee, would 
not have discretion to reduce the 
penalty to less than $1,000 for other 
subsequent offenses.

USDA has reexamined this issue and 
agrees that the current language could 
be unclear. We, therefore, propose to 
amend the penalty section to eliminate 
any ambiguity. We are proposing that all 
offenses subsequent to the first offense 
would be subject to a fine of not less

than $1,000, except that the penalty 
shall be less than $1,000 if the 
Administrator, or his designee, 
determines that the certified applicator 
made a good faith effort to comply with 
the regulations. This proposed change 
follows the language of the statute and 
provides the Administrator, or his 
designee, flexibility in assessing 
penalties for all subsequent offenses, not 
just the second offense.

Therefore, USDA proposes to amend 
§ 110.7 to read as follows:

Section 1491(d) of the Food, Agriculture, 
Conservation, and Trade Act of 1990 
provides that the Secretary shall be 
responsible for enforcement of section 1491 
(a), (b), and (c) of the Food, Agriculture, 
Conservation, and Trade Act o f 1990. 
Therefore, as provided ip section 1491(d) of 
the Food, Agriculture, Conservation, and 
Trade Act of 1990, any certified applicator 
who violates the requirements of 7 U.S.C. 
136i-l (a), (b), or (c) shall be subject to a civil 
penalty of not more than $500 in the case of 
the first offense, and in the case of 
subsequent offenses, be subject to a fine of 
not less than $1,000 for each violation, 
except that the penalty shall be less than 
$1,000 if the Administrator, or his designee, 
determines that the certified applicator made 
a good faith effort to comply with this Part.

List of Subjects in 7 CFR Part 110

Pesticide and pests, Reporting and 
recordkeeping requirements.

For the reasons set forth in the 
preamble 7 CFR, part 110 is proposed to 
be amended as follows:

PART 110—RECORDKEEPING ON 
RESTRICTED USE PESTICIDES BY 
CERTIFIED APPLICATORS; SURVEYS 
AND REPORTS

1. The authority citation for part 110 
would continue to read as follows:

Authority: 7 U.S.C, 136a(d)(l)(c); 7 U.S.C.
136i—1; 7 U.S.C. 450; 7 CFR 2.17, 2.50.

2. In § 110.2, the definition for 
licen sed  health care professional is 
amended by adding the phrase “or 
certified” immediately following 
“licensed.”

3. In § 110.2, the definition for 
m edical em ergency  is revised to read as 
follows:

§110.2 Definitions.
* * * * *

M edical em ergency. A medical 
emergency shall be defined as a 
situation that requires immediate 
m edical treatment or first aid.
* ★  * * ★

4. In § 110.3, paragraph (a)(6) is 
removed and paragraph (b) is revised to 
read as follows:
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§ 110.3 Records, retention, and access to 
records.
* * * * *

(b) The information required in this 
section shall be recorded within seven
(7) days following the pesticide 
application. However, whether or not 
the written record has been completed, 
the certified applicator shall provide the 
information to be recorded in 
accordance with the provisions of 
§ 110.5(a) of this part.
* * * * *

*  5. Section 110.5 is revised to read as 
follows:

§ 110.5 Availability of records to facilitate 
medical treatm ent

(a) When a licensed health care 
professional, or an individual acting 
under the direction of the attending 
licensed health care professional, 
determines that any record of the 
application of restricted use pesticide 
required to be maintained under § 110.3 
of this part is necessary to provide 
medical treatment or first aid to an 
individual who may have been exposed 
to the restricted use pesticide for which 
the record is or will be maintained, the 
certified applicator required to maintain 
the record shall promptly provide the

record information and any available 
label information. If it is determined by 
a licensed health care professional, or 
an individual acting under the direction 
of the attending licensed health care 
professional, to be a medical emergency, 
the record information of the restricted 
use pesticide, relating to the medical 
emergency, shall be provided 
immediately.

(b) A licensed health care 
professional, or an individual acting 
under the direction of the attending 
licensed health care professional, may 
utilize and release record or record 
information obtained under paragraph 
(a) of this section when necessary to 
provide medical treatment or first aid to 
an individual or individuals who may 
have been exposed to thé restricted use 
pesticide for which the record is or will 
be maintained. Further utilization and 
release of such record or record 
information is limited to licensed health 
care professionals who may use it:

(1) To submit pesticide poisoning 
incident reports to appropriate State or 
‘Federal agencies; or

(2) Where considerations of medical 
ethics may necessitate such utilization 
and release.
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6. Section 110.7 is revised to read as 
follows:

§110.7 Penalties.

Section 1491(d) of the Food, 
Agriculture, Conservation, and Trade 
Act of 1990 provides that the Secretary 
shall be responsible for enforcement of 
section 1491 (a), (b), and (c) of the Food, 
Agriculture, Conservation, and Trade 
Act of 1990. Therefore, as provided in 
section 1491(d) of the Food, Agriculture, 
Conservation, and Trade Act of 1990, 
any certified applicator who violates the 
requirements of 7 U.S.C. 136i-l (a), (b), 
or (c) shall be subject to a civil penalty 
of not more than $500 in the case of the 
first offense, and in the case of 
subsequent offenses, be subject to a fine 
of not less than $1,000 for each 
violation, except that the penalty shall 
be less than $1,000 if the Administrator, 
or his designee, determines that the 
certified applicator made a good faith 
effort to comply with this Part.

Dated: March 30,1994.
Lon Hatamiya,
Adm inistrator.
1FR Doc. 94 -8093  Filed 4 -5 -9 4 ; 8:45 am] 
BILLING CODE 3410-02-P
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DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Parts 522, 545, and 551

[B O P -1 0 2 1 - f ]

Control, Custody, Care, Treatment and 
Instruction of Inmates; Editorial 
Amendments

AGENCY: Bureau of Prisons, Justice. 
ACTION: Final rule.

SUMMARY: In this document the Bureau 
of Prisons is making editorial 
amendments to its regulations in order 
to update statutory references, 
terminology, and to correct 
typographical errors.
EFFECTIVE DATE: April 6 ,  1 9 9 4 .  

ADDRESSES: Office of General Counsel, 
Bureau of Prisons, HOLC room 754, 320 
First Street NW„ Washington, DC 
20534.
FOR FURTHER INFORMATION CONTACT: Roy 
Nanovic, Office of General Counsel, 
Bureau of Prisons, phone (202) 514- 
6655.
SUPPLEMENTARY INFORMATION: The 
Bureau of Prisons is amending for 
editorial purposes its regulations on the 
Inmate Financial Responsibility 
Program, Non-discrimination Toward 
Inmates, and Civil Contempt of Court 
Commitments.

A final rule on the Inmate Financial 
Responsibility Program (28 CFR 545.10 
to 545.11) was published in the Federal 
Register May 21.1991 (56 FR 23477). 
This publication contained a 
typographical error (“Court-Ordered 
restriction” rather than “Court-ordered 
restitution”) in § 545.11(a)(2). This 
document accordingly correctly revises 
that paragraph.

A final rule on Non-Discrimination 
Toward Inmates (28 CFR 551.90) was 
published in the Federal Register on 
April 4,1980 (45 FR 23366). This 
document amends § 551.90 to use the 
term “disability” instead of the term 
“handicap”. This amendment is 
intended to conform to terminology 
used in current statutes.

A final rule on Civil Contempt of 
Court Commitments (28 CFR 522.10 to 
522.11) was published in the Federal 
Register June 29,1979 (44 FR 38244). 
This document amends § 522.11(g) to 
include reference to subsequent 
statutory citations. This document also

revises the authority citation for the part 
for the sake of editorial consistency.

Because these amendments are 
editorial in nature and impose no new 
restrictions on inmates, the Bureau finds 
good cause for exempting the provisions 
of the Administrative Procedure Act (5 
U.S.C. 553) requiring notice of proposed 
rulemaking, the opportunity for public 
comment, and delay in effective date. 
Members of the public may submit 
comments concerning this rule by 
writing to the previously cited address. 
These comments will be considered but 
will receive no response in the Federal 
Register.

The Bureau of Prisons has determined 
that this rule is not a significant 
regulatory action for the purpose of E.O. 
12866, and accordingly this rule was not 
reviewed by the Office of Management 
and Budget. After review of the law and 
regulations, the Director, Bureau of 
Prisons has certified that this rule, for 
the purpose of the Regulatory Flexibility 
Act (Pub. L. 96-354), does not have a 
significant impact on a substantial 
number of small entities.
List of Subjects in 28 CFR Parts 522,
545, and 551

Prisoners.
Kathleen M. Hawk,
Director, Bureau o f Prisons.

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director, Bureau of 
Prisons in 28 CFR 0.96(p), part 522 in 
subchapter B of 28 CFR, chapter V and 
partis 545 and 551 in subchapter C of 28 
CFR, chapter V are amended as set forth 
below.
SUBCHAPTER B—INMATE ADMISSION, 
CLASSIFICATION, AND TRANSFER

PART 522—ADMISSION TO 
INSTITUTION

1. The authority citation for 28 CFR 
part 522 is revised to read as follows, 
and all other authority citations in the 
part are removed:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621, 
3622, 3624, 4001, 4042, 4081, 4082 (Repealed 
in part as to offenses committed on or after 
November 1 ,1987), 4161—4166 (Repealed in 
part as to offenses committed on nr after 
November 1 ,1987), 5006-5024 (Repeated 
October 12 ,1984  as to offenses committed 
after that date), 5039; 28 U.S.C. 509, 510; 28 
CFR 0.95-0.99.

2. In § 522.11, paragraph (g) is revised 
to read as follows:

$522.11 Procedures.
* * . * * *

(g) An inmate is not entitled to 
statutory or extra good time credits 
under 18 U.S.C. 4161-62 while only the 
civil contempt sentence is in effect. Nor 
is an inmate entitled to good conduct 
time credits under 18 U.S.C. 3624(b). 
Time spent serving only a civil 
contempt sentence is not considered jail 
time under 18 U.S.C. 3568 or 18 U.S.C. 
3585(b).
SUBCHAPTER C—INSTITUTIONAL 
MANAGEMENT

PART 545—WORK AND 
COMPENSATION

3. The authority citation for 28 CFR 
part 545 continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3013, 
3571,3621, 3622, 3624, 3663, 4001, 4042, 
4081, 4Q82 (Repealed in part as to offenses 
committed on or after November 1,1987), 
4126, 5006-5024 (Repealed October 12,1984 
as to offenses committed after that date), 
5039; 28 U.S.C. 509, 510; 28 CFR 0.95-0.99.

4. In § 545.11, paragraph (a)(2) is 
revised to read as follows;

§545.11 Procedures.
* dk A *

(a) *
(2) Court-ordered restitution;

A  *  *  dr A

PART 551—MISCELLANEOUS

5. The authority citation for 28 CFR 
part 551 continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 1512. 
3621, 3622, 3624, 4001, 4005 ,4042 ,4081 , 
4082 (Repealed in part as to offenses 
committed on or after November 1,1987), 
4161-4166 (Repealed as to offenses 
committed on or after November 1,1987), 
5006-5024 (Repealed October 12 ,1984 as to 
offenses committed after that date), 5039; 28 
U.S.C. 509, 510; Pub. L. 9 9 -500  (sec. 209); 28 
CFR 0.95-0.99.

6. Section 551.90 is amended by 
revising the first sentence to read as 
follows:

§551.90 Policy.

Inmates may not be discriminated 
against on the basis of race, religion, 
nationality, sex, disability, or political 
belief. * * *
[FR Doc. 94-8201 Filed 4 -5 -9 4 ; 8:45 am] 
BILUNG CODE 4410-05-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 888
[Docket No. N-04-3616; FR-3510-N-05]

Section 8 Housing Assistance 
Payments Program; Fair Market Rent 
Schedules for Use in the Rental 
Certificate Program, Loan Management 
and Property Disposition Programs, 
Moderate Rehabilitation Program and 
Rental Voucher Program
AGENCY: Office of the Secretary, HUD. 
ACTION: N otice of final fair m arket rents; 
am endm ent.

SUMMARY: Section 8(c)(1) of the United 
States Housing Act of 1937 requires the 
Secretary to publish Fair Market Rents 
(FMRs) periodically, but not less 
frequently than annually, to be effective 
on October 1 of each year. FMRs are 
used for the Section 8 Rental Certificate 
program (part 882, subparts A and B), 
including space rentals by owners of 
manufactured homes under the Section 
8 Rental Certificate program (part 882, 
subpart F); the Section 8 Moderate 
Rehabilitation program (part 882, 
subparts D and E); Section 8 housing 
assisted under part 886, subparts A and 
C (Section 8 Loan Management and 
Property Disposition programs); and are 
used to determine payment standard 
schedules in the Rental Voucher 
program (part 887).

HUD published proposed Fiscal Year 
(FY) 1994 FMRs for the Section 8 Rental 
Certificate program on May 6,1993 (58 
FR 27062) and solicited public 
comments for a 60-day period. The FY 
1994 FMRs were the first to be 
developed with revisions based on use 
of the 1990 Census data; they also 
included post-Census American 
Housing Surveys (AHSs) and Random 
Digit Dialing (RDD) telephone surveys. 
Because of the large number of requests 
in response to changes in the FMRs 
caused by the Census data 
rebenchmarking, the public comment 
period was extended to August 31,1993 
by notice on July 6,1993 (58 FR 36175).

On October 1,1993, HUD published 
final FMRs for all areas, including over 
600 areas that still had comments under 
review. The FMRs for those areas were 
retained at the levels of the previous 
year (FY 1993) pending completion of 
the review of the comments. This 
review has now been completed and 
today’s notice announces final FY 1994 
FMR schedules for the areas under 
review. The FMR schedules for all areas 
are included in this notice to avoid the

confusion of having more than one 
publication of FY 1994 FMRs.
EFFECTIVE DATE: T h e FM Rs published in  
th is n otice  are effective on A pril 6 ,
1994.
FOR FURTHER INFORMATION CONTACT: 
Shirley C. Stone, Rental Assistance 
Division, Office of Public and Indian 
Housing, telephone (202) 708-0477. For 
technical information on the 
development of schedules for specific 
areas or the method used for the rent 
calculations, contact Michael R. Allard, 
Economic and Market Analysis 
Division, Office of Economic Affairs, 
telephone (202) 708-0577. The TDD 
number for the hearing impaired is (202) 
708-0770. (These are not toll-free 
numbers.)
SUPPLEMENTARY INFORMATION: Section 8 
of the United States Housing Act of 
1937 (the Act) (42 U.S.C. 1437f) 
authorizes a housing assistance program 
to aid lower income families in renting 
decent, safe, and sanitary housing. 
Assistance payments are limited by Fair 
Market Rents (FMRs), or payment 
standards in the Rental Voucher 
Program, established by HUD for 
different areas. In general, the FMR for 
an area is the amount that would be 
needed to rent privately owned, decent, 
safe, and sanitary rental housing of a 
modest (non-luxury) nature with 
suitable amenities. Section 8(ckof the 
Act requires the Secretary of HUD to 
publish FMRs periodically, but not less 
frequently than annually, to be effective 
on October 1 of each year. The FMRs 
must reflect changes based on the most 
recent available data so FMRs will be 
current for the year in which they^pply.
Metropolitan Area Definitions

In the May 6,1993 publication of the 
proposed FMRs, HUD announced that 
the FMR area definitions, with several 
exceptions, incorporated the changes 
made in the definitions of metropolitan 
areas by the Office of Management and 
Budget (OMB Bulletin No. 93—05). The 
HUD exceptions were for nine large 
metropolitan areas whose revised OMB 
definitions encompassed areas larger 
than what HUD considers appropriate 
for FMR area definitions.

At that time, the metropolitan area 
definitions for both the Boston and New 
York-Northern New Jersey areas were 
still under review by OMB. HUD 
decided, therefore, to continue using the 
previous definitions until OMB made its 
final decisions and HUD could evaluate 
them. On June 30,1993, OMB 
announced its revised definitions in 
OMB Bulletin NO. 93-17.

OMB’s final decisions were, with 
minor differences, to return to the pre-

1993 definitions for both the Boston and 
New York-Northern New Jersey areas. 
For the Boston area, the only significant 
change was to combine the former 
Salem-Gloucester PMSA with the 
former Boston PMSA to form the new 
Boston MA-NH PMSA. This change 
increased the FMRs for the Salem- 
Glouchester area, but did not change the 
Boston area FMRs. For the New York- 
Northern New Jersey area, Pike County, 
Pennsylvania was combined with 
Orange County, New York to form the 
Newburgh NY-PA PMSA. This had the 
effect of increasing the FMRs for Pike 
County but did not change those for 
Orange County. Because these changes 
had no significant impact on HUD’s 
existing FMR areas, the October 1 
publication adopted the revised OMB 
definitions of the Primary Metropolitan 
Statistical Areas (PMSAs) that comprise 
the greater Boston and the greater New 
York metropolitan areas as the area 
definitions for the final FY 1994 FMRs.

HUD also proposed in the May 6,
1993 publication to modify the FMR 
area definitions for seven other 
metropolitan areas by deleting counties 
that OMB had added to its revised 
definitions. The decision to delete these 
counties was based on an evaluation 
conducted by HUD headquarters and 
field staff. The counties deleted from the 
FMR areas are those that are the most 
remote from the central cities/counties 
of the metropolitan area and have the 
lowest rents, in most cases significantly 
below the FMR area rent averages. They 
are as follows:
FMR Area and Changes in FMR Area
Atlanta, GA—Deleted Carroll, Pickens, 

Spalding, and Walton Counties. 
Chicago, IL—Deleted DeKalb, Grundy 

and Kendall Counties. 
Cineinnati-Hamilton, OH-KY-IN— 

Deleted Brown County, Ohio; 
Gallatin, Grant and Pendleton 

,■ Counties in Kentucky; and Ohio 
County, Indiana.

Dallas, TX—Deleted Henderson County. 
Lafayette, LA—Deleted St. Landry and 

Acadia Parishes.
•New Orleans, LA—Deleted St. James 

Parish.
Washington, DC—-Deleted Berkeley and 

Jefferson Counties in West Virginia; 
and Clarke, Culpeper, King George 
and Warren counties in Virginia.
The counties deleted from the FMR 

areas are included in Schedule B within 
their respective states as separate 
metropolitan FMR areas. The only 
comments received concerning the 
revised FMR areas for the above areas 
were several from Lake County, Illinois, 
requesting that it be designated a
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separate FMR area independent of the 
Chicago FMR area. On the basis of its 
analysis, HUD has determined that Lake 
County is appropriately categorized as 
part of the Chicago housing market area 
and should remain a part of the Chicago 
FMR area. HUD, therefore, has not 
changed the definition.

OMB also modified the definitions of 
four other metropolitan areas in its final 
Bulletin. The four are: Augusta-Aiken, 
GA-SC; Baton Rouge, LA; Huntington- 
Ashland, WV-KY-OH; Wilmington, NC. 
HUD is implementing the new 
definitions because the changes 
involved adding small counties that did 
not affect the FMRs or significantly alter 
the FMR area definitions.

HUD also proposed in the May 6,
1993 Notice that the FMRs for the 
independent cities and surrounding 
comities in Virginia be established by 
combining the city and county data, 
rather than having separate FMRs for 
the cities and counties. The final FY
1994 FMRs are based on the following 
FMR areas:

FMR are a  (county) Independent cities in
cluded

Allegheny — » ... ...... « Clifton F o rg e  and  
Covington.

Augusta Staunton and  
W ayn esb oro.

Carroll______ . . . . . . . . . . . . . G alax.
F red erick ....... ................ W inchester.
Greensville ..................... Em poria.
H alifax____ ___________ South Boston.
H enry................. . ............. Martinsville.
Montgomery .................. Radford.
R ockbridge..................... B uen a Vista and Lex

ington.
R ockingh am .................. Harrisonburg.
Southam pton................. Franklin.
Wise ....__ ...._........ Norton.

Method Used To Develop the FY 1994 
FM Rs

FMR Standard: The FMRs are gross 
rent estimates; they include shelter rent 
and the cost of utilities, except 
telephone. HUD sets FMRs to assure 
that a sufficient supply of rental housing 
is available to program participants. To 
accomplish this objective, FMRs must 
be both high enough to permit a 
selection of units and neighborhoods 
and low enough to serve as many 
families as possible. The level at which 
FMRs are set is expressed as a percentile 
point within the rent distribution of 
standard quality rental housing units. 
The current definition used is the 45th 
percentile rent, the dollar amount below 
which 45 percent of the standard quality 
rental housing units rent. The 45th 
percentile rent is drawn from the 
distribution of rents of units are 
occupied by recent movers (renter

households who moved into their unit 
within the past 15 months). Public 
housing units and newly built units less 
than two years old are excluded.

Data Sources: HUD used the most 
accurate and current data available to 
develop the FMR estimates. Three 
sources of survey data were used as the 
basis for the base-year estimates. They 
are: (1) The 1990 Census; (2) the RDD 
telephone surveys conducted since the 
Census; and (3) the post-1990 Census 
American Housing Surveys (AHSs) 
available up to the time the FMR 
estimates were prepared. The base-year 
FMRs were then updated using 
Consumer Price Index (CPI) data for 
rents and utilities or the HUD Regional 
rent change factors developed from RDD 
surveys. Annual average CPI data are 
available individually for 95 
metropolitan FMR areas. RDD Regional 
rent change factors are developed 
annually for the metropolitan and 
nonmetropolitan parts of each of the 10 
HUD Regions (a total of 20 separate 
factors). The RDD factors are used to 
update the base year estimates for all 
FMR areas that do not have their own 
local CPI survey.

The decennial Census provides 
statistically reliable rent data for use in 
establishing base-year FMRs. AHSs are 
conducted by the Bureau of the Census 
for HUD and have accuracy comparable 
to the decennial Census. These surveys 
enable HUD to develop between-census 
revisions for 44 of the largest 
metropolitan areas on a revolving 
schedule of 11 areas annually. The RDD 
telephone survey technique is based on 
a sampling procedure that uses 
computers to select random samples of 
rental housing, dial and keep track of 
the telephone numbers and tabulate the 
responses. RDD surveys are designed to 
produce FMR estimates that are within 
two to four percent of the actual 45th 
percentile rent.
Public Comments

hi response to the proposed FY 1994 
FMRs, HUD received over 2,500 
comments covering more than 1,100 
FMR areas. The first publication on 
October 1,1993 included final FMRs 
(held at the FY 1993 levels) for the areas 
for which the review of public 
comments had not been completed.
HUD announced in that publication that 
there would be a second publication of 
FMRs for those areas and for those with 
RDD surveys still under review. The 
final count of FMR areas under 
consideration was 669, including 40 
FMR areas for which both public 
comments and RDD surveys were 
submitted. The areas under review are 
identified in this publication with a

symbol next to the FMR schedule for the 
areas that had both comments and RDD 
surveys; and with an next to the 
FMR schedule for all other areas with 
comments.

HUD carefully evaluated all 
information submitted with the public 
comments. Based on this evaluation, the 
FMRs for 572 areas have been revised. 
This total includes revised FMRs for:
165 areas that were increased based on 
the survey data submitted by the 
commenters; 39 areas that were 
increased as the result of RDD surveys; 
and 368 areas that submitted incomplete 
information but that HUD was able to 
supplement with available information. 
The amount of the FMR increase was 
not always the same as the amount 
requested by the commenters. For the 
165 areas notified with survey data, the 
increases sometimes differed because 
commenters requested a return to the 
FY 1993 FMRs even though their 
surveys showed something different. In 
other cases, the survey data had to be re
tabulated and corrected; this resulted in 
revised FMRs that are sometimes higher 
and sometimes lower than the requested 
modifications. The increases approved 
for the 368 areas, with incomplete but 
usable data, generally were smaller than 
those requested by the commenter and 
generally applied only to the one- and 
two-bedroom unit sizes. The 
information submitted for 97 FMR areas 
was not sufficient to provide a basis for 
revising the FMRs.

Many commenters expressed their 
concern that owners would have to 
accept the reduced FMRs and would not 
renew leases at a lower rent, and 
families would be forced to move. The 
Department wants to assure the PHAs 
administering the program and the 
families that are currently participating 
in the Section 8 program that current 
participants will not be forced to move 
or have to pay a higher portion of the 
rent. The rents specified in the housing 
assistance contract between the owner 
and the PHA will continue to be paid by 
the PHA unless the owner requests a 
rent increase in accordance with the 
provisions of the housing assistance 
contract. In such cases, the rent increase 
will be calculated using the annual 
adjustment factors and will be approved 
by the PHA if the new rent does not 
exceed the amount of rent charged for 
comparable unassisted units. The 
amount of rent the family pays will 
continue to be based on the family’s 
income, and for families in the rental 
voucher program the applicable 
payment standard. The new FMRs will 
be used for new families entering the 
program or for current participants 
when they move to a new unit.
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In addition, PHA officials expressed 
concern about the impact that the 
reduced FMRs would have on 
administrative fees and, therefore, their 
continuing capacity to administer the 
program. The calculation of PHA 
administrative fees for F Y 1994 is 
subject to a recent statutory change. FY 
1994 administrative fees are calculated 
using the FY 1993 FMRs if there was a 
decrease in the FMRs. However, if the 
FY 1994 FMRs are higher, the law 
limited the fee increase to 3.5 percent 
above the FY 1993 fee. HUD Notice

PIH-93-66(HA), which was issued on 
December 16,1993, contains detailed 
information on how FY 1994 
administrative fees should be 
calculated.
RDD Surveys

Both HUD and PHAs used RDD 
telephone surveys to test the reliability 
of the proposed FY 1994 FMRs in areas 
with large decreases proposed in FY 
1994 FMRs. Of the 46 HUD RDD surveys 
completed since the proposed FMRs 
were published, 21 had results that were 
higher than the proposed FMRs and 24

had results that were lower or not 
statistically different. FMRs for eighteen 
areas were increased based on the 
results of PHA-funded RDD surveys. 
PHAs that funded surveys which 
produced FMR estimates below those 
proposed opted not to comment, so 
comparative data are not available.

For the areas where RDD survey FMRs 
are higher than the proposed FMRs, the 
FMRs published for effect are based on 
the RDD surveys. The FY 1993 FMRs 
and the proposed and final FY 1994 
FMRs for these areas are as follows:

Tw o-bedroom  FM R s

HUD RDD Surveys with in cre a se s  • S ta te
F Y  9 3  FMR P rop osed  

F Y 9 4  FMR
RDD-based 
F Y 9 4  FMR

Humboldt C o ................................................................................. ................................................................................ CA $ 5 8 3 $ 5 0 3 $552
Bannock C o  \................................................................................................................................. ................................ ID 4 7 8 3 4 5 N 377

ID 5 9 4 4 4 0 485
Kootenai C o .......................................................................................................................................... ....................... ID 4 7 8 4 0 3 501

IL 5 5 2 4 2 6 450
MN 4 6 6 3 8 2 422

Beaufort C o  ................................................................................................................................................................... NC 4 1 0 331 363
B aker C o ............................................. ....... ...................................................................... ...................... ..................... O R 5 5 2 3 3 6 389
D eschu tes C o ....................................................... - .................................................. ; ......... ......................... .......... . O R 5 8 4 5 0 4 543
E u gen e ............................................................................................................................................................................. O R 6 0 8 521 536
G rant C o .......................................................................................................................................... . . . . . ; ....................... O R 5 5 2 3 5 2 400
Malheur C o ....................................................................................................... ......................... ................................... O R 5 2 7 3 3 6 389
O d essa-M id lan d ........................................................................................................................................................... TX 5 5 0 4 0 2 425

UT 4 6 2 3 8 8 409
B ellin gh am ...................................................................................................................... ............................................... WA 6 1 9 5 4 0 618
Ferry C o ................................................... ............................................................... .............. ..................................... . WA 4 2 4 3 6 2 382
Pen d Oreille C o ............. ............... .................. ............................. ....... .......................... .............. ..................... WA 4 2 4 3 6 2 382
S p o k a n e ........................................................................................................................................................................... WA 501 4 3 2 491
S teven s C o ........................................................... . ....................................................................................................... WA 4 2 4 3 5 8 379
Yakim a .................................................................................................................................................................. ......... WA 5 2 3 4 1 8 503
W alla W a lla ..................................................................................................................................................................... WA 5 5 2 38 1 407

PHA RDD Surveys with in creases
Mobile ................................... ............................................................................................................................................ AL 4 4 7 3 3 8 401
P h o e n ix ................................ ........................................................................................................................... ................ AZ 5 0 5 5 0 2 512

............................. ............................................................................................... -............................................... AZ 4 9 0 4 8 6 501
C olorado S p rin g s .... ....................................................................................................... CO 5 0 4 4 7 2 4 77
Ft. C ollins-L oveland .................. ..................................................................................... CO 581 4 7 2 530
Greeley ,, .......................................................... i.......... ...................................~ CO 501 4 2 0 4 66
Grand Rapids ................................................................................................................. Ml 5 0 5 5 0 5 51 0
Flathead Co .................. .......... ............................................... -........ -......... -............... MT 4 9 5 3 8 2 4 19
Gallatin C « ......... .................................................... -....................................................... MT 5 4 4 4 1 8 * 4 3 6
Great Falls ...................................................................................................................... MT 4 8 7 3 9 4 39 5
Lewis & Clark C o  ......... ............. ............... .................... ................. ......... —...... — ....... MT 5 6 4 3 9 8 4 1 3
Missoula C o ....................................................................... -........................................— MT 4 9 5 4 1 5 4 7 6
Rflnta F e  .......................................................................................:........ ........................ NM 6 5 7 6 2 7 66 5
Tulsa ,,....................... ....................................... —............ -...... -..................................... OK 3 9 6 3 9 7 4 67
A u stin .............................................................................................................................................. .................. .............. TX 5 3 8 5 0 9 61 3
Bryan-College S t .............................................................1........................................................................................ TX 5 7 2 4 8 6 49 7
K illeen-Tem ple................................................................................................................ TX 3 8 6 3 8 7 429
Janesville-Beloit...................... ........................................................... :................ .......... W ( 4 7 6 4 5 9 4 9 6

RDD survey results that are lower 
than the proposed FY 1994 FMRs are 
not being used this year, but will be 
used in developing the proposed FY 
1995 FMRs. For such areas, this 
publication makes effective the 
proposed FY 1994 FMRs published on 
May 6,1993.

RDD Surveys With No Change or 
Decreases
Albuquerque, NM 
Baton Rouge, LA 
Beaumont-Port Arthur, TX 
Billings, MT 
Bismarck, ND 
Boston, MA 
Charleston, WV

Dimmit Co., TX 
Drew Co., AR 
Duval Co., TX 
Frio Co., TX 
Gage Co., NE 
Harrisburg, PA 
Holmes Co., FL 
Imperial Co., CA 
Indiana Co., PA 
Jamestown, NY
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LaSalle Co., TX 
Live Oak Co., TX 
McMullen Co., TX 
Miami, FL 
New Bedford, MA 
Park Co., MT 
Raleigh Co., WV 
Washington, Co., FL 
Zavala Co., TX

HUD continues to recommend use of 
RDD surveys to test the accuracy of 
FMRs for areas where there is a 
sufficient number of Section 8 units to 
justify the survey cost of $12,000— 
$20,000. Areas with 500 or more units 
meet this criterion, and areas with fewer 
units may meet it if the actual two- 
bedroom FMR rent standard is 
significantly different than that 
proposed by HUD. Interested 
organizations concerned about FMR 
accuracy may wish to begin contracting 
for an RDD survey in the next few 
months to assure that the results will be 
available in time to be incorporated into 
the FY 1995 FMRs. It takes two to three 
months to obtain purvey rent estimates 
after contract award. The “PHA Guide 
To Conducting A Fair Market Rent 
Telephone Survey” is available from 
HUD USER by calling 1-800-245-2691. 
This guide provides information on 
whether a PHA should consider using 
this approach, and it includes a draft 
contractor solicitation letter and a 
Contract Statement of Work.
FMRs for Flood Damaged Areas in the 
Midwest

Under the.authority granted in 24 CFR 
part 899, the Secretary finds good cause 
to waive the regulatory requirements : 
that govern requests for geographic area 
FMR exceptions for the flood areas that 
were declared Federal disaster areas. 
Recognizing that there are a large 
number of FMR areas that experienced 
substantial losses as a result of the 
floods of the past summer in the 
midwestem states which will have a 
direct effect on local rent levels, HUD is 
prepared to grant FMR exceptions under 
the following conditions. FMR 
exceptions up to 10 percent above the 
final FY 1994 FMRs may be approved 
for single-county FMR areas and for 
individual county parts of multi-county 
FMR areas. The flood-related FMR 
exceptions will be approved by the HUD 
field office with jurisdiction on the 
grounds that: (1) The affected counties 
qualify as disaster areas under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act; and (2) the 
PHA certifies that demand pressures 
and/or damage to the rental housing 
stock is so substantial that it has 
resulted in an increase in the prevailing 
rent levels. Such exceptions must be

requested in writing by the responsible 
PHAs. The exceptions approved for this 
special disaster-related purpose will 
remain in effect until superseded by 
final FY 1995 FMRs.

Manufactured Home Space FMRs

The FMRs for manufactured home 
spaces are the same as those published 
on October 1,1993, and are reprinted 
here for the convenience of the program 
administrators.

Other Matters

A Finding of No Significant Impact 
with respect to the énvironment as 
required by the National Environmental 
Policy Act (42 U.S.C. 4321-4374) is 
unnecessary, since the Section 8 Rental 
Certificate program is categorically 
excluded from the Department’s 
National Environmental Policy Act 
procedures under 24 CFR 50.20(d).

The undersigned, in accordance with 
the Regulatory Flexibility Act (5 U.S.C. 
605(b)), hereby certifies that this notice 
does not have a significant economic 
impact on a substantial number of small 
entities, because FMRs do not change 
the rent from that which would be 
charged if the unit were not in the 
Section 8 program.

The General Counsel, as the 
Designated Official under Executive 
Order No. 12606, The Family, has 
determined that this notice will not 
have a significant impact on family 
formation, maintenance, or well-being. 
The notice amends Fair Market Rent 
schedules for various Section 8 assisted 
housing programs, and does not affect 
the amount of rent a family receiving 
rental assistance pays, which is based 
on a percentage of the family’s income.

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order No. 12611, Federalism, 
has detennined that this notice will not 
involve the preemption of the State law 
by Federal statute or regulation and 
does not have Federalism implications. 
The Fair Market Rent schedules do not 
have any substantial direct impact on 
States, on the relationship between the 
Federal government and the States, or 
on the distribution of power and 
responsibility among the various levels 
of government.

The Catalog of Federal Domestic 
Assistance program number is 14.156, 
Lower-Income Housing Assistance 
Program (section 8).

Accordingly, the Fair Market Rent 
Schedules, which will not be codified in 
24 CFR Part 888, are amended as 
follows:

Dated: March 17 ,1994.
Henry G. Cisneros,
Secretary.

Section 8 Housing Assistance Payments 
Program; Fair Market Rent Schedules 
for Use in the Rental Certificate 
Program, Loan Management and 
Property Disposition Programs, 
Moderate Rehabilitation Program and 
Rental Voucher
Schedules B and D—General 
Explanatory N otes
1. Geographic Coverage

a. FMRs for the Section 8 Rental 
Certificate program (Schedule B) are 
established for Metropolitan Statistical 
Areas (MSAs), Primary Metropolitan 
Statistical Areas (PMSAs), other HUD- 
designated metropolitan FMR areas. 
FMRs also are established for 
nonmetropolitan counties and county 
equivalents in the United States, Puerto 
Rico, the Virgin Islands and the Pacific 
Islands and for nonmetropolitan parts of 
counties in the New England states.

b. FMRs for the areas in Virginia 
shown in the table below are established 
by combining the 1990 Census data for 
the nonmetropolitan counties with the 
data for the independent cities that are 
located within the county borders. 
Because of space limitations, the FMR 
listing in Schedule B includes only the 
name of the nonmetropolitan County. 
The full definitions of these areas 
including the independent cities are as 
follows:
Virginia N onm etropolitan County FMR 

Area
Allegheny
Augusta
Carroll
Frederick
G reensville
Halifax
Henry
Montgomery
Rockbridge
Rockingham
Southham pton
Wise

Virginia Independent Cities Included  
with County

Clifton Forge and Covington
Staunton and W aynesboro
Galax
W inchester
Emporia
South Boston
Martinsville
Radford
Buena Vista and Lexington
Harrisonburg
Franklin
Norton
c. FMRs for Manufactured Home 

spaces in the Section 8 Certificate
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program (Schedule D) are established 
for MSAs, PMSAs, HUD-designated 
metropolitan counties, and for selected 
nonmetropolitan counties and the 
residual nonmetropoHtan part of each 
State.
2. Arrangement of FMR Areas and 
Identification of Constituent Parts

a. The FMR areas in Schedules B and 
D are listed alphabetically by 
metropolitan FMR area and by

nonmetropolitan county within each 
State.

b. The constituent counties (and New 
England towns and cities) included in 
each metropolitan FMR area are listed 
immediately following the listings of the 
FMR dollar amounts. AD constituent 
parts of a metropolitan FMR area that 
are in more than one State can be 
identified by consulting the listings for 
each applicable State.

c. Two nonmetropolitan counties are 
listed alphabetically on each line of the 
nonmetropolitan county listings.

d. The New England towns and cities 
included in a nonmetropoKtan part of a 
county are listed immediately following 
the county name.

e. The FMRs are listed by dollar 
amount on the first line beginning with 
the FMR area name.
BILLING CODE 4210-33-M
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DEPARTMENT OF EDUCATION

National Institute on Disability and 
Rehabilitation Research

AGENCY: Department of Education. 
ACTION: Notice of Proposed Funding 
Priorities for Fiscal Years 1994-1995 for 
the Knowledge Dissemination and 
Utilization Program.

SUMMARY: The Secretary proposes 
funding priorities for the Knowledge 
Dissemination and Utilization (D&U) 
Program under the National Institute on 
Disability and Rehabilitation Research 
(NIDRR) for fiscal years 1994-1995. The 
Secretary takes this action to ensure that 
rehabilitation knowledge generated from 
projects and centers funded by NIDRR 
and others is utilized fully to improve 
the lives of individuals with disabilities 
and their families. ,
DATES: Comments must be received on 
or before May 6,1994.
ADDRESSES: All comments concerning 
these proposed priorities should be 
addressed to David Esquith, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Switzer Building, room 
3424, Washington, DC 20202-2601.
FOR FURTHER INFORMATION CONTACT: 
David Esquith. Telephone: (202) 205- 
8801. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the TDD number at (202) 
205-5516.
SUPPLEMENTARY INFORMATION: This 
notice contains six proposed priorities 
under the D&U program. These 
proposed priorities would train persons 
with rights and duties under the 
Americans With Disabilities Act (ADA). 
The six proposed priority areas are:

(1) Independent living centers;
(2) Family organizations;
(3) School districts;
(4) State and local ADA coordinators 

and policymakers;
(5) Hispanics with rights and duties 

under the ADA whose proficiency in 
English is limited; and

(6) Standards for accessible design.
Authority for the D&U program is

contained in sections 202(b)(2) and 
204(a) and 204(b)(6) of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 760-762). Under this program 
the Secretary makes awards to public 
and private organizations, including 
institutions of higher education and 
Indian tribes or tribal organizations.- 
Under the regulations for this program 
(see 34 CFR 355.32), the Secretary may 
establish priorities by reserving funds to 
support particular activities.

These proposed priorities support the 
National Education Goals. National

Education Goal 5 calls for all Americans 
to possess the knowledge and skills 
necessary to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship.

The Secretary will announce the final 
funding priorities in a notice in the 
Federal Register. The final priorities 
will be determined by responses to this 
notice, available funds, and other 
considerations of the Department 
Funding of particular projects depends 
on the final priorities, the availability of 
funds, and the quality of the 
applications received. The publication 
of these proposed priorities does not 
preclude the Secretary from proposing 
additional priorities, nor does it limit 
the Secretary to funding only these 
priorities, subject to meeting applicable 
rulemaking requirements.

Note: This notice of proposed priorities 
does not solicit applications. A notice 
inviting applications under these 
competitions will be published in the 
Federal Register concurrent with or 
following publication of the notice of final 
priorities.

General
Unless indicated otherwise in the 

proposed priority, the Secretary 
proposes that the following 
requirements apply to the training 
projects:

Applicants for the training projects 
must identify the target groups and 
organizations that will be selected for 
training as specified in each of the 
priorities and describe in detail how the 
project will schedule and provide 
training during national, regional, State, 
or local conferences and meetings of the 
selected organizations. Applicants must 
demonstrate knowledge of the extent to 
which the target groups and 
organizations have received prior 
training on the ADA.

Applicants for training projects must 
describe how the project will utilize a 
variety of training methods and deliver 
training in formats and styles that are 
accessible to individuals with a range of 
sensory, communication, cognitive, and 
learning disabilities.

Applicants for training projects must 
describe the training materials that the 
project will develop as well as identify 
existing training materials that the 
project will use.

Applicants must establish a timetable 
for beginning training activities and 
demonstrate that key staff and facilities 
will be available in order to achieve a 
comprehensive nationwide program 
within the period of the project.

The training project must consult 
with each of NIDRR’s regional Disability 
and Business Technical Assistance

Centers (DBTACs) during the 
development of its schedule of training 
activities. To the maximum extent 
feasible, the training project must 
conduct its training activities in 
collaboration with each of the DBTACs.

The training project must develop two 
schedules of regional training activities. 
The first schedule of training activities 
must be finalized and training must 
begin within six months after the award 
of the grant. The second schedule must 
be finalized within eighteen months 
after the award of the grant. The training 
project must carry out its training 
activities as equitably as possible across 
and within each region of the country.

The training project must have a staff 
with expertise on the ADA and training, 
and carry out its training activities using 
those staff persons. The training project 
must not rely primarily on 
subcontractors to carry out its training 
activities.

The training project must include 
individuals with disabilities or their 
family members or representatives to 
the maximum extent possible in all 
phases of the project’s activities.

The training project must submit final 
drafts of the training materials it 
produces to NIDRR for review of their 
legal sufficiency. The training project 
must submit monthly status reports on 
its training activities through NIDRR’s 
ADA Technical Assistance Coordination 
Contract to NIDRR. Each training project 
must submit its final report to the 
National Rehabilitation Information 
Center clearinghouse.

The training project must cooperate 
with other Federal agencies that provide 
technical assistance and training on the 
ADA, such as the Equal Employment 
Opportunity Commission (EEOC), the 
Department of Justice (DOJ), and the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB).
Priority

Under 34 CFR 75.105(c)(3) the 
Secretary proposes to give an absolute 
preference to applications that meet the 
following priorities. The Secretary 
proposes to fund under this program 
only applications that meet these 
absolute priorities:
P roposed Priorities—Am ericans With 
D isabilities A ct Training Projects
Background

Public Law 101-336, the Americans 
with Disabilities Act (ADA), which was 
enacted on July 26,1990, prohibits 
discrimination against individuals with 
disabilities in employment, public ^ 
accommodations, transportation, State 
and local government services, and
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telecommunications. In 1991 NIDRR 
established an ADA technical assistance 
program made up of ten regional 
Disability and Business Technical 
Assistance Centers (DBTACs— 
previously, Disability and Business 
Accommodation Centers), two national 
training projects, three materials 
development projects, and an ADA 
technical assistance coordination 
contract. The two national training 
projects addressed the needs of persons 
affiliated with independent living 
centers and peer and family networks. 
These training projects’ which were 
awarded for three years, will complete 
their activities in fiscal year (FY) 1994.

For FY 1994 Congress provided 
NIDRR with additional funding which it 
directed be used “for training activities 
related to the implementation of the 
Americans with Disabilities Act” (1994 
Senate Appropriations Committee 
Report, p. 207). In accordance with this 
congressional directive, NIDRR 
proposes to establish six new training 
projects that will be supported by the 
additional funding that Congress 
provided as well as by existing NIDRR 
funds. The training projects will 
enhance the capacity of those with 
rights and duties under the ADA to 
facilitate its implementation.

NIDRR has consulted with a range of 
relevant Federal agencies, including, but 
not limited to, DOJ, EEOC, the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB), 
the Department of Transportation, and 
the National Council on Disability, as 
well as representatives from disability 
organizations, to develop responsive 
and meaningful training projects that 
will complement the planned efforts of 
other public and private agencies. These 
priorities were developed on the basis of 
these consultations and relevant 
information from NIDRR projects, 
including the ADA technical assistance 
projects. NIDRR intends to continue to 
coordinate activities under this program 
with other Federal agencies and with 
other public and private initiatives to 
implement the ADA.
Proposed Priority 1: ADA Training fo r  
Independent Living Centers
Background

The more than 400 Independent 
Living Centers (ILCs) in the United 
States emphasize consumer control and 
peer services. These ILCs have a strong 
incentive to promote the successful 
implementation of the ADA. ILCs serve 
as resources not only to persons with 
disabilities in their communities, but 
also to individuals and entities with 
responsibilities under the Act.

Preliminary results from a survey 
conducted by the Independent Living 
Research Utilization Program (ILRU) of 
persons associated with ILCs from 
around the country indicate that 
knowledge concerning specific sections 
of the ADA is not high, even among 
persons who have a direct interest in 
effective ADA implementation. Initial 
analysis of these data suggests that a 
lack of training opportunities and high- 
tumover among the staff who are 
trained are factors in the current level of 
knowledge of persons associated with 
ILCs.

Some ILCs have had opportunities to 
participate in ADA training activities 
sponsored by Federal agencies, and 
many ILCs have developed into 
sophisticated community resources on 
the ADA. Training projects for the ILCs 
have generally taken the form of an ILC 
sending a representative to attend an 
intensive ADA training session over a 
number of days. This approach has 
some limitations in terms of impact due 
to the high turnover of ILC staff and 
multiple or shifting work 
responsibilities in the ILC.

Other ILCs, due in large part to their 
size or location, have not had ADA 
training opportunities sponsored by 
Federal agencies. This group of ILCs is 
the primary target audience for this 
training project. The secondary target 
group for the training project is 
composed of those ILCs who have lost 
their ADA-trained staff person. The 
project is intended to enable both of 
these groups of ILCs to become experts 
on the ADA so that their staff, associates 
and volunteers can answer technical 
questions, advise individuals on their 
rights or responsibilities, make referrals, 
increase awareness of the ADA in their 
community, and conduct ADA training 
activities for covered entities in their 
community.
Proposed Priority

An ADA training project for ILCs 
shall—

• Identify and select for training, ILCs 
that have either not received training 
from a NIDRR, EEOC, or DOJ ADA 
project, or lost their staff representative 
who was trained by a NIDRR, EEOC, or 
DOJ project;

• Develop a strategy and schedule for 
training as many of these ILCs as 
possible using a variety of approaches, 
including, but not limited to, on-site 
training, regional, State, and local 
meetings, teleconferences, and 
audioconferences;

• Utilizing existing federally- 
approved materials to the maximum 
extent appropriate, develop an array of 
training materials and activities that

vary in length and content in order to 
accommodate the information and 
scheduling needs of selected 
organizations;

• Provide training to staff, associates, 
and volunteers from each selected ILC 
in order to enable them to answer 
technical questions on the ADA, advise 
individuals or entities on their rights or 
responsibilities, make referrals, increase 
awareness of the ADA in their 
community, and conduct ADA training 
activities for covered entities in their 
community;

• To the maximum extent possible, 
utilize as trainers those individuals with 
disabilities who are from the same 
approximate area of the country as the 
selected ILC and who have been trained 
as trainers on the ADA by a NIDRR, 
EEOC, or DOJ technical assistance or 
training project; and

• For the length of the project, 
provide selected ILCs with quarterly 
ADA information updates, before and 
after training, regarding legal and policy 
developments.
P roposed Priority 2: ADA Training fo r  
Fam ily Organizations
Background

The National Rehabilitation 
Information Center (NARIC) publishes a 
National Directory of Information 
Sources on Disability that includes 
information on organizations serv ing the 
disability community. According to the 
NARIC staff who are updating this 
directory, there are a minimum of 411 
organizations providing information or 
direct services to persons with 
disabilities and their families. These 
organizations disseminate information 
through national, State, and local 
conferences, as well as publications 
such as newsletters and brochures. They 
also provide training, using a variety of 
means and settings, to their professional 
staff as well as to their membership.

According to representatives of 
disability organizations, the extent to 
which national disability organizations, 
as well as their State and local affiliate 
organizations, have provided training or 
information to their members about the 
ADA varies according to the primary 
mission of the organization (e.g., 
provision of services or advocacy), 
resources available to the organization, 
and the interest of the membership and 
its leaders. As a result, knowledge about 
the ADA among these organizations can 
vary widely from one organization to 
another as well as from one affiliate to 
another within the same organization.

The purpose of this proposed priority 
is to provide training on the ADA to 
persons who are members or staff of
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disability organizations that provide 
services and information primarily to 
persons with disabilities and their 
families by utilizing the existing 
training and information systems of 
these organizations.
Proposed Priority

An ADA training project for family 
organizations shall—

• Placing special emphasis on those 
organizations that have had limited 
access to ADA training and information, 
identify and select for training a range 
of disability organizations that provide 
services and information primarily to 
persons with disabilities and their 
families, including those organizations 
focused on developmental, cognitive, 
emotional, physical, or sensory 
disabilities;

• Develop a strategy and schedule for 
training the membership and staff of 
these organizations using a variety of 
approaches including, but not limited 
to, on-site training, regional, State, and 
local meetings, teleconferences, and 
audioconferences;

• Utilizing existing Federally 
approved materials to the maximum 
extent appropriate, develop an array of 
training materials and activities that 
vary in length and content in order to 
accommodate the information and 
scheduling needs of selected 
organizations;

• Provide training to the membership 
and staff of selected organizations on 
the provisions of the ADA and the 
resources available to them to facilitate 
the implementation of the ADA;

• To the maximum extent possible, 
utilize as trainers those individuals with 
disabilities who have been trained as 
trainers on the ADA by a NIDRR, EEOC, 
or DOJ technical assistance or training 
project; and

• For the length of the project, 
provide selected organizations with 
quarterly ADA information updates, 
before and after training, regarding legal 
and policy developments.
Proposed Priority 3: ADA Training fo r  
School Districts
Background

There are 15,173 regular school 
districts in the United States according 
to the U.S. Department of Education 
National Center for Education Statistics 
(1993 Digest of Education Statistics in 
the United States). These school 
districts are covered under Title II of the 
ADA. Title II of the ADA prohibits 
discrimination on the basis of disability 
in all services, programs, and activities 
of State and local governments. The 
Office for Civil Rights within the U.S.

Department of Education (OCR/ED) has 
been designated to enforce Title II in 
public elementary and secondary 
educational systems and institutions, 
public institutions of higher education 
and vocational education (other than 
schools of medicine, dentistry, nursing, 
and other health-related schools) and 
public libraries.

Title II covers three major categories 
of programs or activities: Employment; 
activities involving general public 
contact as part of an entity’s ongoing 
operation (e.g., telephone contacts, 
office walk-ins, interviews, and public 
use of the facilities); and activities or 
programs directly administered by the 
entity for program beneficiaries and 
participants (e.g., programs that provide 
State or local government services or 
benefits).

School districts that have received 
Federal funds have been covered by 
section 504 of the Rehabilitation Act 
since 1973. Title II is patterned after 
section 504, and many school districts 
need information and training to 
understand not only their 
responsibilities under the ADA, but also 
the relationship of section 504 to the 
ADA. OCR/ED and NIDRR have 
cooperated to produce a self-evaluation 
guide for school districts that includes 
information addressing the relationship 
between section 504 and the ADA.

One of the primary purposes of this 
training project will be to assist school 
districts to conduct their self- 
evaluations with this new self- 
evaluation guide and implement their 
plans to comply with the ADA. As part 
of this process, the project will enable 
trainees to understand not only their 
responsibilities under the ADA, but also 
the relationship of section 504 to the 
ADA. The project will place special 
emphasis on school districts where a 
majority of the students are from 
minority background because of their 
limited access to outside training 
opportunities. The project will train 
selected educational organizations 
whose membership have responsibility 
for complying with the ADA in school 
districts (e.g., superintendents, 
principals, special education directors, 
school boards, etc,), as well as selected 
individual school district’s staffs.
Proposed Priority

An ADA training project for school 
districts shall—

• Placing special emphasis on school 
districts where a majority of thé 
students are from minority background, 
identify and select for direct training a 
range of school districts, equitably 
distributed throughout the country.

including those from urban, rural, and 
suburban areas;

• Identify and select for training the 
membership and staff of educational 
organizations whose members have 
responsibility for complying with the 
ADA in school districts;

• Develop a strategy and a schedule 
for directly training school districts as 
well as the membership and staff of 
selected organizations using a variety of 
approaches including, but not limited 
to, on-site training, regional, State, and 
local meetings, teleconferences, and 
audioconferences;

• Utilizing the OCR/ED self- 
evaluation guide and other existing 
federally-approved materials to the 
maximum extent appropriate, develop 
an array of training materials and 
activities that vary in length and content 
in order to accommodate the 
information and scheduling needs of 
selected school districts and 
organizations;

• Provide training to selected school 
districts and organizations on updating 
or conducting self-evaluations using the 
new guide, understanding the 
responsibilities of school districts under 
the ADA, on implementing changes to 
comply with the ADA, and on the 
resources available to them to facilitate 
the implementation of the ADA;

• To the maximum extent possible, 
utilize as trainers those individuals with 
disabilities who have been trained as 
trainers on the ADA by NIDRR, EEOC, 
or DOJ technical assistance or training 
project;

• For the length of the project, 
provide selected school districts and 
organizations with quarterly ADA 
information updates, before and after 
training, regarding legal and policy 
developments; and

• Coordinate training activities with 
the regional offices of OCR/ED.
Proposed Priority 4: ADA Training fo r  
State and Local ADA Coordinators and 
Policym akers
Background

Governors, mayors, city managers, 
city planners, county boards, agency 
directors, and other State and local 
government officials bear responsibility 
for ensuring compliance with Title II of 
the ADA. In addition § 35.107 of the 
ADA regulations (28 CFR part 35) 
requires that a public entity that 
employs 50 or more persons shall 
designate at least one employee to 
coordinate its efforts to comply with the 
ADA, including investigation of any 
complaint alleging its noncompliance or 
alleging any prohibited actions. Such 
persons are frequently identified as
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"ADA Coordinators'’ by State or local 
governments. According to the most 
recent (1987) report of the U.S. Census 
Bureau, there are approximately 7,685 
counties, municipalities, and townships 
that have 50 or more full-time 
employees.

Title II requires public entities to 
evaluate their current services, policies, 
and practices to identify and correct any 
that are not consistent with the 
requirements of Title DL State and local 
ADA Coordinators and government 
policymakers are responsible for 
ensuring that the self-evaluations are 
carried out. To ensure that these self- 
evaluations are appropriately carried 
out and the necessary changes made, 
State and local ADA Coordinators and 
government policymakers need 
information and training about the 
requirements of the ADA and policy 
developments in the field.
Proposed Priority

An ADA training project few State and 
local ADA coordinators and 
policymakers shall—

• Identify and select for direct 
training State and local ADA 
coordinators and government 
policymakers from every Federal Region 
of the country, including those from 
urban, rural, and suburban areas, and 
ensuring the broad representation of 
local governments where a majority of 
the citizens are from minority 
backgrounds;

• Identify and select for training 
organizations whose members are 
policymakers in State and local 
government with responsibilities for 
complying with the ADA;

• Develop a strategy and a schedule 
for directly training State and local ADA 
coordinators and policymakers as well 
as the membership and staff of selected 
organizations using a variety of 
approaches including, but not limited 
to, on-site training, regional, State, and 
local meetings, teleconferences, and 
audioconferences;

• Utilizing existing federally- 
approved materials to the maximum 
extent appropriate, develop an array of 
training materials and activities that 
vary in length and content in order to 
accommodate the information and 
scheduling needs of selected 
coordinators and organizations;

• Provide training to selected State 
and local ADA coordinators, 
policymakers and members of 
organizations on the responsibilities of 
State and local governments under Title 
D of the ADA and in order to assist State 
and local governments to undertake 
their self-evaluation plans and make the

changes needed to comply with the 
ADA;

• To the maximum extent possible, 
utilize as trainers those individuals with 
disabilities who have been trained as 
trainers by a NIDRR, EEOC, or DOJ 
technical assistance or training project;

• For the length of the project provide 
selected coordinators, policymakers and 
organizations with quarterly ADA 
information updates, before and after 
training, regarding legal and policy 
developments.

P roposed Priority 5 : ADA Training fo r  
H ispanics With Rights and Duties Under 
the ADA W hose Proficiency in English 
Is Lim ited
Background

The Hispanic population in the U.S. 
totals approximately 22 million people, 
or 9.0 percent of the population. By the 
year 2010, the Hispanic population is 
expected to become the second-largest 
racial/ethnic group (National Council of 
La Raza Census Information Center, 
Hispanic Population Factsheet, 
November 1993).

There are approximately 3,343,000 
persons of Hispanic origin with a 
disability. In other words, one out of 
every fifteen Americans with a 
disability is Hispanic (McNeil, 
Americans with Disabilities; 1991-1992, 
Current Population Reports, U.S. Bureau 
of the Census, 1993).

In 1990,17.4 million persons reported 
that they spoke Spanish at home. Of 

"these persons, 8.3 million persons, or
50.8 percent, reported that they do not 
speak English “ very well” (U.S. Census 
Bureau* Language Spoken at Home and 
Ability to Speak English for U.S.
Regions and States, 1993).

Hispanics with disabilities whose 
proficiency in English is limited, as well 
as Hispanic bumness owners and service 
providers whose proficiency in English 
is limited, need to understand the 
requirements of the ADA. Federal 
agencies have made a number of their 
ADA publications available in Spanish, 
and NIDRR has piloted an effort with its 
Region 6 Southwest DBTAC to provide 
training and technical assistance to 
persons in the Spanish-speaking 
community. This pilot project has 
included the publication of additional 
documents in Spanish as well as efforts 
to provide popular Hispanic media with 
information about the ADA that is 
sensitive to cultural norms regarding 
disability. While these efforts have 
made certain ADA materials and 
technical assistance available to persons 
whose proficiency in English is limited, 
more needs to be done.

Reaching a target population that is 
broadly dispersed and as diverse as 
Hispanics whose proficiency in English 
is limited is particularly challenging. 
The Hispanic population includes 
people from different cultural 
backgrounds and different countries and 
regions of the world, such as Mexico 
(63.6 percent), Puerto Rico (10.6 
percent), Cuba (4.7 percent), and Central 
and South America (14.0 percent) 
(National Council of La Raza Census 
Information Center, Hispanic 
Population Factsheet, November 1993). 
For the purposes of this priority, 
“Hispanics whose proficiency in 
English is limited” includes all persons 
from those countries and regions listed 
above who do not speak English very 
well, if at all.

In order to reach as wide an audience 
as possible a training project must 
collaborate with Hispanic organizations 
that currently provide training and 
information to their members. It must 
also utilize TV, radio, and print media 
that are popular in the targeted Hispanic 
community. Applicants for this project 
must demonstrate Spanish fluency, 
knowledge, cultural understanding, and 
experience in providing training and 
technical assistance to Hispanic 
organizations and individuals. 
Applicants must also include a 
substantial number of Hispanic 
individuals with disabilities in all 
phases of the project's activities.
Proposed Priority

An ADA training project for Hispanics 
with right or duties under the ADA 
whose proficiency in English is limited 
shall—

• Identify and select for training 
organizations that provide services and 
information to Hispanics with rights 
and duties under the ADA whose 
proficiency in English is limited;

• Develop a strategy and a schedule 
for training the membership and staff of 
selected organizations using a variety of 
approaches including, but not limited 
to, on-site training, regional, State, and 
local meetings, teleconferences, and 
audioconferences;

• Utilizing existing federally- 
approved materials to the maximum 
extent appropriate, develop an array of 
training materials and activities that 
vary in length and content in order to 
accommodate the information and 
scheduling needs of selected 
organizations;

• Provide training to the membership 
and staff of selected organizations on 
the provisions of the ADA and the 
resources available to them to facilitate 
the implementation of the ADA;



16490 Federal Register / Vol. 59, No. 66 / Wednesday, April 6, 1994 / Notices

• To the maximum extent possible, 
utilize as trainers those individuals with 
disabilities who have been trained as 
trainers on the ADA by a NIDRR, EEOC, 
or DOJ technical assistance or training 
project;

• For the length of the project, 
provide selected organizations with 
quarterly ADA information updates, 
before and after training, regarding legal 
and policy developments; and

• Provide information about the ADA 
and technical assistance resources in 
areas with high concentrations of 
persons who are Spanish-speaking 
utilizing popular mass media such as 
local Hispanic TV and radio 
programming as well as Spanish print 
media.
P roposed Priority 6: ADA Training on 
Standards fo r  A ccessible Design
Background

Titles II and III of the ADA require 
that new governmental and commercial 
facilities be built in an accessible ' 
manner and require that, when existing 
governmental or commercial facilities 
are renovated or otherwise altered, the 
alterations be made in an accessible 
manner. In their regulations 
implementing Titles II and III of the 
ADA, the U.S. Department of Justice 
(DOJ) and the U.S. Department of 
Transportation (DOT) adopted 
Standards for Accessible Design for 
purposes of enforcing the ADA’s non
discrimination requirements in the built 
environment. For commercial facilities 
and public transportation facilities, they 
adopted the ADA Accessibility 
Guidelines for Buildings and Facilities 
(ADAAG), developed by the 
Architectural and Transportation 
Barriers Compliance Board. For 
government facilities other than 
transportation facilities covered by 
DOT, DOJ currently permits the use of 
either the Uniform Federal Accessibility 
Standards or ADAAG as the “Standards 
for Accessible Design.”

These Standards must be followed in 
new construction and alteration 
projects. They also serve as a guide for 
public accommodations undertaking to 
remove barriers in inaccessible existing 
facilities, as required under Title HI. 
These Standards are complex and made 
up of scoping and technical provisions 
that contain many discrete requirements 
and necessitate referencing other 
technical provisions in order to make an 
element or space accessible.

NIDRR proposes a project to develop 
a series of audio/visual and 
complementary training materials on 
the Standards for Accessible Design that 
can be used across the country at the

local level. Local organizations whose 
members include persons with 
disabilities, business owners, building 
managers, employers, government 
agency officials, city planners, 
architects, designers, or other relevant 
parties need access to reliable materials 
that explain the ADA Standards. NIDRR 
proposes to develop this series of 
materials in short discrete segments that 
could be used in meetings normally 
scheduled by professional or business 
organizations such as local chapters of 
the American Institute of Architects, 
local Chambers of Commerce, and other 
groups. These materials could also be 
used by the DBTACs in carrying out 
ADA training activities.

Grant applicants must be able to 
demonstrate knowledge, understanding, 
and experience in the following areas: 
in-depth knowledge of the ADA 
Standards for Accessible Design; 
thorough understanding of the 
rationale(s) underlying the Standards; 
understanding of the ways in which 
persons with disabilities use, or are 
unable to use, the built environment; 
experience in the development and 
dissemination of educational videos; 
and experience in using innovative and 
engaging video techniques such as 
animation and fade-ins or 
transformations from actual scenes to 
diagrammatic or conceptual material. 
Samples of an applicant’s recent 
relevant work, including the use of 
animation or other innovative video 
techniques and the development of 
training materials related to the ADA 
Standards or training materials on 
accessible design, must be submitted 
with the grant application.

Based on the estimated size of the - 
award that will be published in the 
notice inviting applications, applicants 
may propose to cover some, but not all 
of the topics. Grant applicants must 
propose an order of production of the 
videos and identify the topics that will 
be addressed in each video. Applicants 
must justify their order of production, 
based on the importance of the topic. 
Applicants must propose to group 
topics on each of the videos and explain 
the rationale for the groupings.
Proposed Priority

An ADA training project on the ADA 
Standards for Accessible Design shall—

• Develop, test, and disseminate a 
series of short, broadcast quality videos 
and complementary training materials 
that address the technical and scoping 
requirements of the ADA Standards for 
Accessible Design. These materials shall 
cover as m any o f  the follow ing topics as 
possib le  (emphasis added) as set out in 
the current Standards as well as new

provisions that will be adopted: New 
construction; additions, alterations, and 
path of travel; historic buildings; 
parking and passenger loading zones; 
exterior accessible routes and curb 
ramps; drinking fountains; telephones 
and TDDs; ramps and stairs; platform 
lifts; entrances and exits (areas of rescue 
assistance); doors and gates; building 
lobbies and corridors (interior accessible 
routes); elevators; rooms and spaces; 
assembly areas; toilet rooms and 
bathrooms; bathtubs and showers; 
dressing and fitting rooms; signage; 
alarms; detectable warnings; automated 
teller machines; restaurants and 
cafeterias; medical care facilities; 
mercantile facilities; libraries; hotels, 
motels, inns, boarding houses, 
dormitories, and similar places; 
homeless shelters, halfway houses, 
transient group homes, and similar 
social services establishments; bus 
stops; fixed transportation facilities, bus 
and train terminals and stations; and 
airports. The project shall address the 
requirements of the standards from a 
Universal Design perspective;

• The videos shall illustrate how 
people with disabilities use the built 
environment and the rationale(s) that 
underlie specific technical and scoping 
provisions of the Standards and how 
discrete provisions in the Standards fit 
together with each other to ensure 
accessibility:

• Use innovative techniques, 
including animation, fade-ins or 
transformations to transition from 
footage showing a person using a space 
or element to footage showing design 
layouts and diagrams from the 
Standards relevant to that kind of space 
or element;

• Utilizing, as much as possible, 
materials that have been developed by 
Federal agencies, develop readily 
reproducible complementary training 
materials in conjunction with each 
video to supplement the video materials 
and to provide guidance on using the 
videos effectively;

• Identify organizations whose 
members include persons with 
disabilities, business owners, building 
managers, employers, government 
agency officials, city planners, 
architects, designers, and other relevant 
parties who would be an appropriate 
audience for the videos;

• Develop and implement a plan to 
disseminate the videos and 
complementary training materials to 
selected organizations;

• Produce the first video and . 
complementary training material of the 
series within six months of the grant 
award;
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• Coordinate with the Department of 
Justice and the Department of 
Transportation in the development and 
dissemination of the videos and 
complementary training materials;

• Ensure that the training videos and 
complementary training material are 
available in formats that accommodate 
persons with hearing impairments and 
vision impairments;

• Provide four one-inch NCSC 
standard fully mixed and open 
captioned edited master video tapes, 
including two master tapes and two 
safety dub tapes suitable for

duplication, and four copies on VHS 
cassettes of each videotape produced, 
along with four reproducible copies of 
each set of complementary training 
materials to NIDRR for use by the 
Federal government.
Invitation To Comment

Interested persons are invited to 
submit comments and recommendations 
regarding this proposed priority.

All comments submitted in response 
to this proposed priority will be 
available for public inspection, during 
and after the comment period, in room 
3423, Switzer Building, 330 C Street,

SW., Washington, DC between the hours 
of 8:30 a.m. and 4 p.m., Monday 
through Friday of each week except 
Federal holidays.

Applicable Program Regulations

34 CFR parts 350 and 355.
Program Authority: 29 U.S.C 760-762. 
Dated: March 8,1994.

Judith E. Heumann,
Assistant Secretary for Special Education and 
Rehabilitative Services.
(FR Doc 94-8219 Filed 4-5-94; 8:45 am)
BILLING CODE 4000-01-U
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DEPARTMENT OF ENERGY

Intent To Prepare an Environmental 
Im pact Statem ent for W aste 
Managem ent at the Savannah River 
Site

AGENCY: Department of Energy.
ACTION: Notice of intent to prepare an 
environmental impact statement.

SUMMARY: The Department of Energy 
(DOE) announces its intent to prepare 
an environmental impact statement 
(EIS) for waste management at the 
Savannah River Site, and to conduct a 
public scoping process pursuant to the 
National Environmental Policy Act of 
1969, as amended (42 U.S.C. 4321 et 
seq.).

The purpose of the Savannah River 
Site Waste Management EIS is to 
provide a basis for DOE to select a 
sitewide strategic approach to managing 
present and future Savannah River Site 
waste generated as a result of ongoing 
operations, environmental restoration 
activities, transition from nuclear 
production to other missions, and 
decontamination and decommissioning 
programs. This EIS will support project- 
level decisions on the operation of 
specific treatment, storage, and disposal 
facilities within the near term (10 years 
and less). In addition, this EIS will 
provide a baseline for analyses of future 
waste management activities and a basis 
for the evaluation of the specific waste 
management alternatives. The 
preparation of the Savannah River Site 
Waste Management EIS will be in 
accordance with the National 
Environmental Policy Act, the Council 
on Environmental Quality National 
Environmental Policy Act Regulations 
(40 CFR parts 1500^1508), and the DOE 
National Environmental Policy Act 
Regulations (1Ò CFR part 1021). 
Background information on the 
Savannah River Site and issues 
proposed to be considered in this EIS 
are presented in the Supplementary 
Information below.

DOE is also announcing today its 
intent to prepare a Supplemental 
Environmental Impact Statement on the 
Defense Waste Processing Facility at the 
Savannah River Site. (See the notice in 
this issue of the Federal Register.)

DOE invites individuals, 
organizations, and agencies to comment 
on issues to be considered, alternatives 
to be analyzed, and environmental 
impacts to be addresséd in the 
Savannah River Site Waste Management 
EIS. Written and oral comments will be 
given equal weight. Written comments 
should be directed to Stephen R. Wright 
at the address below. Oral comments

may be presented by voice mail at the 
telephone number below. Interested 
parties are invited to present comments 
at three public scoping meetings to be 
held at the dates and places indicated 
below. Additional notice will be given 
in appropriate local media. At the 
scoping meetings and informal 
information sessions to be held one 
month earlier, DOE also will provide the 
public with an opportunity to have 
information discussions with DOE 
representatives regarding waste 
management at the Savannah River Site. 
The scoping process and procedures are 
described in the Supplementary 
Information below.
DATES: The public scoping period for 
the Savannah River Site Waste 
Management EIS begins with the 
publication of this notice and continues 
until May 31,1994. Written comments 
submitted by mail should be 
postmarked by that date to ensure 
consideration. DOE will consider 
comments mailed after that date to the 
extent practicable.

DOE will host, a series of informal 
information sessions to provide the 
public with additional information on 
waste management at the Savannah 
River Site and the proposed actions and 
alternatives discussed in this Notice of 
Intent. These sessions are intended to 
promote conversation with DOE 
representatives available to answer 
questions. These informal sessions are 
scheduled at the following times and 
locations:

April 12 ,1994 ; 1 -4  and 6 -9  p.m.; North 
Augusta Community Center, 495  Brookside 
Avenue, North Augusta, South Carolina.

April 19 ,1994 ; 1 -4  and 6 -9  p.m.; DeSoto 
Hüton Hotel, 15 Liberty Street, Savannah, 
Georgia.

April 21 ,1994 ; 1 -4  and 6 -9  p m .; Holiday 
Inn Coliseum at University of South Carolina, 
630 Assembly Street, Columbia, South 
Carolina.

Information sessions on two related 
EISs—the EIS for Interim Management 
of Nuclear Materials at the Savannah 
River Site (see the Notice of Intent 
published in the Federal Register on 
March 17,1994; 59 FR 12588) and the 
Defense Waste Processing Facility 
Supplemental EIS at the Savannah River 
Site—will be held at the same dates and 
locations.

DOE will then conduct public scoping 
meetings to assist in defining the 
appropriate scope of the Savannah River 
Site Waste Management EIS and 
identifying significant environmental 
issues to be addressed. DOE 
representatives will be available at the 
meetings to discuss, in informal 
conversations, Savannah River Site

waste management. These meetings are 
scheduled at the following times and 
locations:

May 1 2 ,1994 ; 1 -4  and 6 -9  p.m.; Coastal 
Georgia Center for Continuing Education, 305 
Martin Luther King Boulevard (Battlefield 
Park), Savannah Georgia.

Mat 17 ,1994 ; 1 -4  and 6 -9  p.m.; North 
Augusta Community Center, 495 Brookside 
Avenue, North Augusta, South Carolina.

May 1 9 ,1994 ; 1 -4  and 6 -9  p.m.; Holiday 
Inn Coliseum at University of South Carolina, 
630 Assembly Street, Columbia, South 
Carolina.

Scoping meetings on the EIS for 
Interim Management of Nuclear 
Materials at the Savannah River Site and 
the Defense Waste Processing Facility 
Supplemental EIS will be held at the 
same dates and locations. DOE will 
publish additional notices of the 
information sessions and scoping 
meetings in the local media in advance 
of the scheduled dates.
ADDRESSES: Comments on the scope of 
the Savannah River Site Waste 
Management EIS, requests to speak at 
the public scoping meetings, and 
requests for copies of the EIS 
Implementation Plan or draft EIS (when 
available) should be directed to: Mr. 
Stephen R. Wright, U.S. DOE, Savannah 
River Operations Office, P.O. Box 5031, 
Aiken, SC 29804-5031; (803) 725-3957 
or (800) 242-8269. Envelopes should be 
marked: “Savannah River Site Waste 
Management EIS”.
FOR FURTHER INFORMATION CONTACT: 
Questions regarding the Savannah River 
Site Waste Management EIS should be 
addressed to: Virginia L. Gardner, 
Environmental Restoration Division, 
U.S. DOE, Savannah River Operations 
Office, P.O. Box A, Aiken, SC 29802; 
(803) 725-5752.

Questions regarding the DOE National 
Environmental Policy Act process 
should be addressed to: Carol M. 
Borgstrom, Director, Office of National 
Environmental Policy Act Oversight 
(EH-25), U.S. DOE, 1000 Independence 
Avenue, SW., Washington, DC 20585; 
(202) 586-4600 or leave a message at 
(800) 472-2756.
SUPPLEMENTARY INFORMATION: 
Background

The Savannah River Site occupies 
approximately 300 square miles 
adjacent to the Savannah River, 
principally in Aiken and Barnwell 
Counties of South Carolina, 
approximately 25 miles southeast of 
Augusta, Georgia, and 20 miles south of 
Aiken, South Carolina, Since its 
establishment, the mission of the 
Savannah River Site has been to 
produce nuclear materials that support
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the defense, research, and medical 
programs of the United States. The 
Savannah River Site production process 
facilities include fuel and target 
fabrication facilities, nuclear production 
reactors, separation facilities, product 
preparation facilities, and waste 
management facilities. These facilities 
have generated a variety of low-level 
radioactive, high-level radioactive, 
hazardous, mixed (hazardous and 
radioactive), and transuranic wastes.

At present, the Savannah River Site is 
in transition to other missions; the new 
missions include an increased emphasis 
on waste management, environmental 
restoration, and decontamination and 
decommissioning. DOE is examining its 
current integrated waste management 
program and the suitability of existing 
and planned facilities in light of these 
recent mission changes.

Two DOE-wide programmatic 
environmental impact statements, one 
for Environmental Restoration and 
Waste Management (Notice of Intent 
published in the Federal Register on 
October 22,1990; 55 FR 42693) and one 
for Reconfiguration of the Weapons 
Complex (Notice of Intent published in 
the Federal Register on February 11,
1991; 56 FR 5590), may result in 
decisions to transfer certain waste 
management activities to or from the 
Savannah River Site. The alternatives 
for the Savannah River Site Waste 
Management EIS will be coordinated 
with tiie alternatives for the 
Programmatic EISs. The alternatives for 
the Savannah River Site Waste 
Management EIS will also bound the 
range of waste management activities 
resulting from the Federal Facility 
Compliance Act Site Treatment Plan 
now under development. The Site 
Treatment Plan will describe the 
development of treatment capacities and 
technologies for mixed (a combination 
of radioactive and hazardous) wastes.

DOE prepared an Environmental 
Assessment and issued a subsequent 
Finding of No Significant Impact on the 
Consolidated Incineration Facility in 
1992. In response to a public request, 
DOE took a “fresh look” into the 
suitability of constructing and operating 
the Consolidated Incineration Facility. 
DOE decided that while completing 
construction, DOE would propose to 
include the operation of the 
Consolidated Incineration Facility 
within the scope of the Savannah River 
Site Waste Management EIS. Under the 
proposed action, the Consolidated 
Incineration Facility would be the 
preferred facility for the treatment of 
only those wastes for which under 
Environmental Protection Agency 
regulations incineration is the specified

technology or Best Demonstrated 
Available Technology. The proposed 
action also will evaluate incineration 
and other treatment alternatives for 
wastes where incineration is not the 
specified technology or Best 
Demonstrated Available Technology. In 
addition, the proposed action will 
include the incineration of low-level 
radioactive waste for volume reduction 
and the EIS will consider other volume 
reduction and treatment alternatives. 
DOE will not conduct any trial bums at 
the Consolidated Incineration Facility 
until DOE completéis this EIS and issues 
a Record of Decision.

In 1982, DOE published an EIS and a 
Record of Decision for the design, 
construction, and operation of the 
Defense Waste Processing Facility, 
which would immobilize liquid high- 
level radioactive waste in glass 
(vitrification). The vitrified waste would 
then be encapsulated in stainless steel 
canisters and stored onsite until a 
geologic repository is available for final 
disposal. DOE then modified the 
Defense Waste Processing Facility to 
improve facility efficiency and safety. A 
Supplement Analysis was prepared to 
determine whether modifications as of 
1990, primarily the introduction of the 
In-Tank Precipitation process and 
manufacture and disposal of saltstone, 
required the preparation of a 
supplement to the Defense Waste 
Processing Facility EIS. On the basis of 
the Supplement Analysis, DOE 
concluded in 1991 that a Supplemental 
EIS was not needed.

Further modifications to the Defense 
Waste Processing Facility system have 
now been proposed and are in various 
stages of implementation, including 
process safety enhancement and a Late- 
Wash Facility. In view of the 
accumulated changes and the near-term 
(estimated 1996) initial operation of the 
facility, DOE believes that a focused 
EIS-level review of the environmental 
impacts of the facility as now 
envisioned would be timely and 
appropriate.

DOE proposes to perform the Defense 
Waste Processing Facility review in a 
supplement to the 1982 EIS for the 
Defense Waste Processing Facility. 
Although the analysis could be included 
in the Savannah River Site Waste 
Management EIS, DOE believes public 
review and DOE’s decision making 
process would be facilitated by 
preparing a separate document because 
the Defense Waste Processing Facility is 
a very specialized operation with 
limited connections to the activities to 
be covered in the Waste Management 
EIS. Where there are interconnections, 
duplicate discussions within both

documents may be required or the 
documents may cross reference one 
another.

Activities at the Defense Waste 
Processing Facility have proceeded on 
the basis of the 1982 EIS and Record of 
Decision. Construction of the Defense 
Waste processing Facility is almost 
complete, testing of the system with 
cold chemicals has begun and 
processing runs of simulated (non- 
radioactive) material will begin in the 
next few months. DOE committed in an 
agreement with the Environmental 
Protection Agency and the state of 
South Carolina to adhere to a schedule 
that provides for radionuclide testing at 
the Defense Waste Processing Facility to 
begin in December, 1995. In order to 
support that schedule and to manage 
efficiently the high level radioactive 
wastes contained in the tank farms, in
tank precipitation must begin in late 
1994 or early 1995. A supplemental EIS 
focussing on the changes to the Defense 
Waste Processing Facility can be 
completed in time to meet this 
schedule, while the Waste Management 
EIS is expected to take several more 
months to prepare. These two EISs will 
be closely coordinated. Delay of start-up 
for the Defense Waste Processing 
Facility would cost approximately 
$21,000,000 per.month.

The Supplemental EIS will examine 
all reasonably foreseeable impacts of 
operating the Defense Waste Processing 
Facility, including alternative methods 
of managing the waste streams from the 
facility. DOE believes that this will 
provide sufficient information to decide 
whether to proceed with operation of 
the facility in advance of completion of 
the Savannah River Waste Management 
EIS.

The proposed scope for the Savannah 
River Site Waste Management EIS does 
not include management of spent 
nuclear fuel and other materials that 
have historically been the feed materials 
for Savannah River Site materials 
production and reprocessing programs. 
Such nuclear materials are being 
addressed in several National 
Environmental Policy Act documents 
under preparation by DOE: (1) The 
Programmatic EIS for Spent Nuclear 
Fuel Management will include, among 
other issues, a programmatic analysis of 
the transportation, receipt, processing, 
and storage of spent nuclear fuel at DOE 
sites, including the Savannah River Site; 
(2) the Environmental Assessment for 
Urgent Relief Acceptance of Foreign 
Research Reactor Nuclear Spent Fuel 
and a subsequent broader scope EIS 
(Notice of Intent published October 21, 
1993; 58 FR 54336) will analyze the 
proposed adoption and implementation
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of a policy for the acceptance of as many 
as 15,000 spent nuclear fuel elements 
from foreign research reactors; and (3) 
the EIS for the Interim Management of 
Nuclear Materials at the Savannah River 
Site (Notice of Intent published March 
17,1994; 59 FR 12588), will evaluate 
and determine materials that can safely 
remain in their current farm for an 
interim period (approximately five 
years) until disposition decisions can be 
made and materials that require near- 
term stabilization to help maintain the 
health and safety of workers and the 
public and to maintain environmental 
quality. In addition, DOE will also 
evaluate converting some material into 
a useable form.

Environmental Restoration and Waste 
Management Programmatic EIS

The Savannah River Site Waste 
Management EIS will be prepared at the 
same time as, and in close coordination 
with, the DOE Environmental 
Restoration and Waste Management 
Programmitic EIS, which will address 
DOE complex-wide issues and 
alternatives for environmental 
restoration and waste management 
policies and practices. Alternatives 
under that Programmatic EIS will 
include decentralization, 
regionalization, and centralization of 
waste management functions.

The alternatives analysis in the 
Savannah River Site Waste Management 
EIS will be consistent with the DOE 
complex-wide policies and practices 
that will he analyzed in the 
Programmatic EIS. The Savannah River 
Site Waste Management EIS will be 
supplemented, as necessary, to maintain 
consistency with decisions reached on 
broader programmatic issues.

Site Treatment Plan

The Savannah River Site Waste 
Management EIS will also be 
coordinated with the development of 
the Savannah River Site Treatment Plan 
that DOE is preparing in compliance 
with the Federal Facility Compliance 
Act of 1992. The Conceptual Site 
Treatment Plan issued in October 1993 
identifies waste treatment needs, 
capabilities, and options for Savannah 
River Site mixed waste. The Draft Site 
Treatment Plan scheduled to be issued 
in August 1994 will identify DOE’s 
preferred options for treating the 
Savannah River Site mixed wastes and 
proposed schedules for constructing 
treatment capacity. The preferred 
options will correspond to the proposed 
action in the Savannah River Site Waste 
Management EIS.

Waste Types To Be Addressed in the 
Savannah River Site Waste 
Management EIS

Solid low-level radioactive waste 
forms include operating and laboratory 
wastes (for example protective clothing, 
plastic sheeting, gloves, analytical 
wastes, decontamination residues), 
contaminated equipment, reactor and 
reactor fuel hardware, spent lithium- 
aluminum targets from which tritium 
has been extracted, and spent deionizer 
resin from reactor areas. The Analytical 
Laboratories, Reactor Materials,
Reactors, Separations, Savannah River 
Technology Center, Tritium facilities, 
and waste management and 
environmental restoration activities 
generate the Savannah River Site low- 
level radioactive waste.

High-level radioactive waste includes 
the highly radioactive material resulting 
from the reprocessing of spent nuclear 
fuel, including the liquid waste that 
contains fission products in sufficient 
concentrations. In the production of 
nuclear materials, DOE used the F- and 
H-Area chemical separations plants to 
separate and purify plutonium-238 and 
-239 produced in Savannah River Site 
reactors and to reclaim fissionable 
material (uranium-235) from onsite and 
offsite sources (e.g., research reactor fuel 
and material from disassembled retired 
weapons) for recycling. These processes 
dissolved target elements in nitric acid 
and separated them into (1) a solution 
of plutonium, uranium, and neptunium, 
and (2) liquid high-level radioactive 
waste. Further processing separated and 
purified the metals in solution, and 
converted the plutonium to solid form 
for shipment and the other materials for 
storage or reuse. The liquid high-level 
radioactive waste is stored in steel tanks 
in the F- and H-Area Tank Farms.

Hazardous waste and mixed waste 
include materials such as lead!, solvents, 
paints, tritiated mercury, tritiated oil 
contaminated with mercury, other 
mercury-contaminated materials and 
equipment from the tritium facilities in 
H-Area, filter paper takeup rolls from 
the Liquid Effluent Treatment Facility, 
cadmium-plated high-efficiency 
particulate air filters, and contaminated 
soils. The Analytical Laboratories, 
Reactor materials, Reactors, and 
Separations facilities and waste 
management and environmental 
restoration activities generate the 
Savannah River Site hazardous and 
mixed waste.

Transuranic wastes include job 
control wastes (e.g., paper, wipes, cloth, 
rags, tools, instruments), sludges, resins, 
filters, and various other miscellaneous 
wastes. Transuranic waste contains

radioactive isotopes with atomic 
numbers greater than 92 and half-lives 
longer than 29 years at concentrations 
exceeding 100 nanocuries per gram. 
Savannah River Site also manages low- 
level radioactive waste with transuranic 
radionuclides at concentration of TO to 
100 nanocuries per gram in a manner 
similar to transuranic waste. The 
Savannah River Technology Center, F- 
Area laboratories, and F- and H-Area 
separations facilities generate the 
Savannah River Site transuranic waste.
Preliminary Description of Savannah 
River Site Waste Management EIS 
Alternatives
(1) The “No-Action" Alternative

DOE will analyze a no-action 
alternative that would assume 
continued waste generation and current 
waste management practices. DOE 
would continue ongoing activities and 
implement planned actions, including 
high-level radioactive waste 
management, for which National 
Environmental Policy Act review has 
been completed and decisions made. 
Further, decisions reached through 
ongoing National Environmental PoMey 
Act reviews that are completed before 
the issuance of a Record of Decision for 
this EIS will be incorporated into the 
no-action alternative. Although the no
action alternative may not be a 
reasonable alternative in all respects, its 
analysis will establish a baseline for 
comparison of the environment impacts 
of the proposed action and its 
alternatives.

DOE would continue waste 
management practices that are now in 
effect, including packaging and disposal 
of low-level radioactive waste in the 
Solid Waste Disposal Facility, storage of 
liquid high-level radioactive waste in 
the F- and H-Area Tank Farm, disposal 
of salt solution at the Saftstone Facility, 
preparation for vitrification In the 
Defense Waste Processing Facility, 
storage of liquid high-level radioactive 
waste in the F- and H-Area Tank Farm, 
disposal of salt solution at the Saltstone 
Facility, preparation for vitrification in 
the Defense Waste Processing Facility, 
storage of hazardous waste in hazardous 
waste storage buildings and the solid 
waste storage pads, and continued 
storage of mixed waste. Drums of 
transuranic waste on mounded pads 
would be retrieved, overpaeked, and 
stored with existing transuranic waste 
drums on concrete pads; DOE would 
leave undisturbed the transuranic waste 
that is in stored in below-grade culverts 
or in culverts on mounded pads.

Also included as part of the no-action 
alternative are operation of the already-
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constructed Solid Waste Disposal 
Facility Expansion Vaults for disposal of 
low-level radioactive waste (E-Area) and 
continued construction, but not 
operation, of the Consolidated 
Incineration Facility.
(2) The P roposed  Action Alternative

The proposed action is comprised of 
the no-action alternative activities plus 
programmatic and project-level actions 
to enhance waste management 
operations over the next 10 years, 
comply with regulatory requirements, 
protect human health and the 
environment, and support Savannah 
River Site missions. Project specific 
National Environmental Policy Act 
review that supplements this EIS might 
be required to reach final decisions on 
some of these activities.

DOE will consider various 
combinations of pollution prevention, 
waste minimization, treatment, storage 
and disposal technologies, with 
pollution prevention and waste 
minimization as the highest priority. For 
each waste type, DOE will identify the 
optimal mix of technologies for the 
protection of human health and the 
environment, cost-effectiveness, and 
waste minimization. DOE will identify 
the preferred strategy for each waste 
type that will contain the optimum 
approaches developed for specific 
individual waste streams at the 
Savannah River Site. Any potential 
shipments to or from the Savannah 
River Site of DOE weapons complex 
waste and establishment of onsite waste 
treatment capabilities would be 
examined in a manner that is consistent 
with the Site Treatment Plan for mixed 
waste and the two DOE-wide 
Programmatic EISs.

Programmatic considerations 
regarding the Site Treatment Plan, land 
use planning, technology development, 
and pollution prevention would be 
included in the proposed action 
alternative. DOE will ensure that these 
strategies are consistent with those 
identified in the Environmental 
Restoration and Waste Management 
Programmatic EIS. Although specific 
environmental restoration and 
decontamination and decommissioning 
activities would be subject to separate 
National Environmental Policy Act 
review, as appropriate, DOE will 
provide its best current estimate of 
waste streams anticipated from the 
environmental restoration of existing 
waste sites and the decontamination 
and decommissioning of surplus 
facilities. Similarly, DOE will base the 
proposed action on this best current 
estimate of waste streams that might be 
received from offsite under decisions

resulting from the Environmental 
Restoration and Waste Management and 
Reconfiguration Programmatic EISs and 
the Federal Facility Compliance Act/
Site Treatment Plan process.
Low -Level R adioactive Waste

DOE proposes to reduce the volume of 
solid nonhazardous low-level 
radioactive waste. DOE would package 
the low-level radioactive waste in 
accordance with the Waste Acceptance 
Criteria established for the Solid Waste 
Disposal Facility (E-Area) Expansion 
Vaults (operation of the E-Area vaults is 
based on completed National 
Environmental Policy Act reviews and 
is included in the no-action alternative). 
As part of the proposed action 
alternative, volume reduction 
technologyfies) would replace existing 
Savannah River Site compactors, which 
are reaching the end of their useful 
lives. The immediate requirement is to 
process contact-handled waste; the 
proposed facility(ies) would have 
limited capability to volume-reduce 
equipment. Subsequently, DOE would 
develop the capability to volume-reduce 
remotely handled waste. DOE would 
also develop treatment capabilities for 
liquid low-level radioactive waste (e.g., 
tritiated oil).
Liquid H igh-Level R adioactive Waste

The management of liquid high-level 
radioactive waste including storage in 
the F- and H-Area Tank Farm, disposal 
of salt solution at the Saltstone Facility, 
and preparation for vitrification in the 
Defense Waste Processing Facility is the 
samé for the proposed action as for the 
no-action alternative. The examination 
of the potential environmental impacts 
of operating the Defense Waste 
Processing Facility and associated high- 
level radioactive waste facilities at the 
Savannah River Site as they are 
presently designed will be done in the 
Defense Waste Processing Facility 
Supplemental EIS. The cumulative 
impacts of liquid high-level radioactive 
waste management, including the 
results from the Defense Waste 
Processing Facility Supplemental EIS, 
will be incorporated into the Savannah 
River Site Waste Management EIS.
H azardous W aste/M ixed Waste

The Draft Site Treatment Plan will 
consider the Consolidated Incineration 
Facility a “planned” facility for mixed 
waste treatment. As part of the proposed 
action, this EIS will consider other 
alternatives for waste for which 
incineration has not been established as 
the Best Demonstrated Available 
Technology or specified technology, 
including potential offsite options and

commercialization, for incinerable 
Savannah River Site hazardous and 
mixed wastes. For example, DOE could 
construct and operate a new facility 
permitted under the Resource 
Conservation and Recovery Act at the 
Savannah River Site to receive, handle, 
treat, and repackage hazardous and 
mixed waste. This facility could also 
provide size reduction and repackaging 
of hazardous and mixed wastes in 
preparation for treatment at the 
Consolidated Incineration Facility. The 
proposed treatment building would be 
able to handle waste that DOE could not 
treat elsewhere on the Savannah River 
Site or send such waste offsite for 
treatment and disposal. DOE would also 
evaluate treatment options for non- 
incinerable hazardous and mixed 
wastes.
Transuranic Waste

Under the proposed action, DOE 
would prepare both currently-stored 
and newly-generated transuranic waste 
for certification and disposal at the 
Waste Isolation Pilot Plant or for 
reclassification and disposal as low- 
level radioactive waste. Facilities would 
be provided to sort, characterize, and 
repackage drums of low-activity (less 
than a total of 0.5 curie per 55-gallon 
drum) transuranic waste in preparation 
for direct shipment to the Waste 
Isolation Pilot Plant or for storage until 
treatment to a final waste form. Portions 
of these activities are included in the 
no-action alternative because they are 
covered in the completed 
Environmental Assessment for 
Management Activities for Retrieved 
and Newly Generated Transuranic 
Waste (DOE/EA—0 315).

DOE would provide treatment, such 
as vitrification or stabilization, for 
retrievably stored transuranic wastes 
with acti vity greater than 0.5 curie per 
container if required to meet future 
criteria of the Waste Isolation Pilot Plant 
or another Federal repository. The 
proposed action would provide the 
capability to treat high-activity waste 
drums, boxes, etc., for shipment to the 
Waste Isolation Pilot Plant or another 
repository. DOE would design treatment 
facilities when it has a better 
understanding of Waste Isolation Pilot 
Plant acceptance requirements for the 
transuranic waste stream.
(3) The ‘'Minimum Treatment, Storage, 
and D isposal” A lternative

The alternative represents a lower- 
bound of waste management activities at 
the Savannah River Site. The quantities 
and characteristics of the waste would 
be based on reasonable lower-bound 
estimates of ongoing operations, onsite
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environmental restoration and 
decontamination and decommissioning 
waste, and wastes that DOE might 
receive from offsite as a result of Federal 
Facility Compliance Act, Environmental 
Restoration and Waste Management 
Programmatic EIS, and Reconfiguration 
Programmatic EIS decisions. Also 
consistent with alternatives being 
considered in the Environmental 
Restoration and Waste Management 
Programmatic EIS, certain quantities of 
waste in storage and newly generated 
waste would be shipped offsite.
(4) The "Maximum Treatment, Storage, 
and D isposal” A lternative

This alternative represents a 
condition where the Savannah River 
Site would manage more waste than that 
anticipated under the proposed action. 
The quantities and characteristics of the 
waste would be based on reasonable 
upper-bound estimates of ongoing 
operations, on site environmental 
restoration and decontamination and 
decommissioning waste, and wastes that 
DOE might receive from offsite as a 
result of Federal Facility Compliance 
Act, Environmental Restoration and 
Waste Management Programmatic EIS, 
and Reconfiguration Programmatic EIS 
decisions. Under this alternative, DOE 
would augment its waste treatment, 
storage, and disposal facilities at the 
Savannah River Site. This increase will 
be described and analyzed in terms of 
an increment above the current and 
projected quantities used in the analysis 
of the proposed action.
Identification  o f Environmental and 
Other Issues

DOE has identified the following 
issues to be addressed in the analysis of 
proposed and alternative actions in the 
EIS. Additional issues may be identified 
as a result of the scoping process.

1. Public and worker safety and health 
risk assessment: radiological and 
nonradiological impacts of the proposed 
action and alternatives, including 
projected effects on workers and the 
public from construction, normal 
operation, and potential accidents.

2. Impacts from releases to air, water, 
and soil.

3. Impacts to plants, animals, and 
habitat, including impacts to wetlands, 
and threatened or endangered species 
and their habitat.

4. The consumption of natural 
resources and energy including water, 
natural gas, and electricity.

5. Impacts of the transportation of 
construction and operation supplies, 
materials, equipment, products, and 
wastes to, from, and within the site.

6. Socioeconomic impacts to affected 
communities from construction and 
operation labor forces and support 
services

7. Environmental Justice: 
disproportionately high or adverse 
human health and environmental effects 
on minority and low-income 
populations.

8. Impacts to cultural resources such 
as historic, archaeological, scientific, or 
culturally important sites.

9. Accuracy of projected waste 
volumes.

10. Status of compliance with 
applicable Federal, state, and local 
statutes and regulations.

11. Cumulative impacts from the 
proposed action and other past, present, 
and reasonably foreseeable actions at 
the Savannah River Site.

12. Potential irreversible and 
irretrievable commitments of resources.

13. Pollution prevention, waste 
minimization, and potential mitigative 
measures.
R elated Documentation

Completed and ongoing 
environmental reviews may affect the 
scope of this EIS. Background 
information listed below on past, 
present, and future waste management 
activities at the Savannah River Site is 
available in the public reading rooms 
listed below.
(1) Final Environmental Impact Statements, 
Environmental Assessments, and Other 
National Environmental Policy Act 
Documents

Waste Management Operations, ERDA— 
1537,1977.

Long-Term Management of Defense High- 
Level Radioactive Wastes (Research and 
Development Program for Immobilization), 
DOE/EIS-0023,1979.

Double-Shell Tanks for Defense High-Level 
Radioactive Waste Storage, DOE/EIS-0062, 
1980.

Defense Waste Processing Facility, DOE/ 
E IS -0 0 8 2 ,1982.

Waste Form Selection for Savannah River 
Plant High-Level Waste, DOE/EA-179,1982.

Waste Management Activities for 
Groundwater Protection DOE/EIS-Ol 20, 
1987.

Management Activities for Retrieved and 
Newly Generated Transuranic Waste, 
Savannah River Plant, DÔE/EA-0315,1988.

Continued Operation ofK-, L-, and P- 
Reactors, Savannah River Site, DQE/EIS- 
0147 ,1990.

Consolidated Incineration Facility, DOE/ 
E A -0 4 0 0 ,1992.

Implementation Plan; Nuclear Weapons 
Reconfiguration Programmatic 
Environmental Impact Statement, DOE/EIS- 
0161IP, February 1992.

Nonnuclear Consolidation Environmental 
Assessment, DOE/EA-0792,1993.

Implementation Plan; Environmental 
Restoration and Waste Management

Programmatic Environmental Impact 
Statement, DOE/EIS-0200, January 1994

(2) Other Documents
Facility Pollution Prevention Guide, EPA1 

600/R—92/088, May 1992.
Savannah River Site Environmental Report 

for 1992, Volumes 1 and 2, W SRC-TR-93 
075 ,1993 .

Interim Mixed Waste Inventory Report: 
Waste Streams, Treatment Capacities and 
Technologies, DOE/NBM-llOO, 1993.

Land Disposal Restrictions Federal Facility 
Compliance Agreement, between the U.S. 
Environmental Protection Agency, Region IV 
and the U.S. DOE, March 13,1991. Amended 
April 27 ,1992  and April 2 ,1993.

Federal Facility Agreement for the 
Savannah River Site, and Responsiveness 
Summary, between the U.S. Environmental 
Protection Agency, Region IV; U.S. DOE; and 
South Carolina Department of Health and 
Environmental Control, effective August 16, 
1993.

Savannah River Site Conceptual Site 
Treatment Plan, E SH -F S S -9 3 -0 7 4 4 ,1993.

Public M eetings
DOE will host a series of informal 

information sessions to provide the 
public with additional information on  
waste management at the Savannah 
River Site and the proposed actions and 
alternatives discussed in this Notice of  
Intent. These sessions are intended to  
promote conversation with DOE 
representatives available to answer 
questions.

Oral and written comments will be 
received at public scoping meetings to  
be held at the locations and times 
indicated above. The meetings will be 
chaired by a presiding officer and 
attended by DOE officials. The public 
scoping meetings will not be conducted 
as evidentiary hearings; speakers will 
not be cross-examined, although the 
presiding officer and DOE 
representatives present may ask 
clarifying questions. The DOE panel 
members will respond to comments and  
questions from the public. In addition 
DOE representatives will be available to  
discuss the Savannah River Site waste 
management program in informal 
conversations.

To facilitate scheduling of speakers, 
requests to speak at these iffeefings may 
be made in advance by calling 1-800- 
242—8269 between 8:30 a.m. and 5 p.m. 
Eastern Time, Monday through Friday, 
or by calling Mr. Stephen R. Wright at 
803-725-3957 at least two days before 
the designated meeting. To ensure that 
everyone has an adequate opportunity 
to speak, five minutes will be allotted 
each speaker. Depending on the number 
of persons who request an opportunity 
to speak, the presiding officer may allow 
more time for speakers representing 
multiple parties or organizations.
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Persons wishing to speak on behalf of 
organizations should identify the 
organization in their request. Persons 
who have not submitted an advance 
request to speak may register at the 
meetings and will be called on to speak 
in the order of registration as time 
permits. Written comments also will be 
accepted at the meetings, and speakers 
are encouraged to provide written 
versions of their oral comments for the 
record.

DOE will prepare transcripts of the 
scoping meetings. Individuals may 
review the transcripts, other National 
Environmental Policy Act documents, 
and unclassified background 
information on waste management at 
the Savannah River Site at the following 
DOE public reading rooms during 
normal business hours:

U.S. DOE Reading Room, University of 
South Carolina, Aiken Campus, University 
Library—2nd Floor, University Parkway, 
Aiken, SC 29801; (803) 648-6851.

U.S. DOE, Freedom o f Information Reading 
Room, Room IE -190 , Forrestal Building,
1000 Independence Avenue, SW,
Washington, DC 20585; (202) 586-6020.

Development o f the Savannah River Site 
Waste M anagement EIS

DOE will consider comments and 
suggestions received during the scoping 
period in its preparation of the draft EIS. 
Results of the scoping process 
(including a summary of comments 
received, DOE’s response to public 
comments, and an outline of the 
intended scope and environmental 
issues to be discussed in the EIS) will 
be presented in a publicly available 
Implementation Plan. On completing 
the draft EIS, DOE will announce its 
availability in the Federal Register and 
local media, and will again solicit 
public comments. DOE will consider 
comments on the draft EIS in its 
preparation of the final EIS.

The preliminary schedule for issuance 
of the Savannah River Site Waste 
Management EIS is shown below.

Availability of Implementation Plan: June 
1994.

Availability of Draft EIS: October 1994.
Draft EIS Public Comment Period: 

November 1994 through December 1994.
Availability of Final EIS: April 1995.
Record of Decision: June 1995.
Issued in Washington, DC on April 1 ,1994. 

Tara OToole,

Assistant Secretary, Environment, Safety and 
Health.
IFR Doc. 94-8312 Filed 4 -5 -9 4 ; 8:45 ami
BILLING CODE $450-0t—P

DEPARTMENT OF ENERGY

Notice of Intent To Prepare a  
Supplem ental Environm ental im pact 
Statem ent, for the Defense W aste 
Processing Facility, at the Savannah 
River S ite, Aiken, SC

AGENCY: Department of Energy.
ACTION: Notice of Intent to Prepare a 
Supplemental Environmental Impact 
Statement.

SUMMARY: The Department of Energy 
(DOE) announces its intent to prepare a 
Supplemental Environmental Impact 
Statement (EIS) and to conduct a public 
scoping process pursuant to the 
National Environmental Policy Act 
(NEPA) of 1969, as amended (42 U.S.C. 
4321 et seq.), to examine the 
environmental impacts of the 
modifications made to the Defense 
Waste Processing Facility and 
associated high-level waste facilities at 
the Savannah River Site. The 
Supplemental EIS will supplement the 
Final Environmental Impact Statement 
(EIS) that DOE issued in 1982 (DOE/ 
EIS-0082), and will evaluate whether 
and how to proceed with the Defense 
Waste Processing Facility in light of the 
changes in processes and facilities that 
have occurred since the 1982 EIS was 
issued. That EIS, its Record of Decision, 
and a subsequent Environmental 
Assessment, Waste Form  Selection  fo r  
Savannah River Plant H igh-Level Waste 
(DOE/EA-0179), supported the 
preferred alternative for the 
construction and operation of the 
Defense Waste Processing Facility. The 
specific process and facility 
modifications that have been introduced 
or are being implemented in the Defense 
Waste Processing Facility system since 
the Record of Decision are discussed in 
the Supplementary Information section 
of this Notice of Intent. Background 
information on the Savannah River Site 
and issues proposed to be considered in 
this Supplemental EIS are presented in 
the Supplementary Information below 
as well.

DOE also is announcing today its 
intent to prepare an Environmental 
Impact Statement for Waste 
Management at the Savannah River Site. 
(See the notice in this issue of the 
Federal Register.)

DOE invites individuals, 
organizations, and agencies to comment 
on issues to be considered, alternatives 
to be analyzed, and environmental 
impacts to be addressed in the 
Supplemental EIS. Written and oral 
comments will be given equal weight. 
Written comments should be directed to 
Stephen R. Wright at the address below.

Oral comments may be presented by 
voice mail at the telephone number 
below. Interested parties are invited to 
present comments at three public 
scoping meetings to be held at the dates 
and places indicated below. Additional 
notice will be given in appropriate 
media. At the scoping meetings and at 
informal information sessions held one 
month earlier, DOE also will provide the 
public with an opportunity to engage in 
informal discussions with DOE 
representatives regarding the Defense 
Waste Processing Facility. The scoping 
process and procedures are described in 
the Supplementary Information below. 
DATES: The public scoping period for 
the Supplemental EIS begins with the 
publication of this notice and continues 
until May 31,1994. Written comments 
submitted by mail should be 
postmarked by that date to ensure 
consideration. DOE will consider 
comments mailed after that date to the 
extent practicable.

DOE will host a series of informal 
information sessions to provide the 
public with additional information on 
the Defense Waste Processing Facility 
and the proposed actions and 
alternatives discussed in this Notice of 
Intent. These sessions are intended to 
promote conversation with DOE 
representatives available to answer 
questions. These informal sessions are 
scheduled at the following times and 
locations:

April 12 ,1994 ; 1—4 and 6 -9  p.m.; North 
Augusta Community Center, 495 Brookside 
Avenue, North Augusta, South Carolina.

April 19 ,1 9 9 4 ; 1 -4  and 6 -9  p.m.; DeSoto 
Hilton Hotel, 15 Liberty Street, Savannah, 
Georgia.

April 21 ,1994 ; 1 -4  and 6 -9  p.m.; Holiday 
Inn Coliseum at University of South Carolina, 
630 Assembly Street, Columbia, South 
Carolina.

Information sessions on two related 
EISs—the Interim Waste Management of 
Nuclear Materials at the Savannah River 
Site EIS (Notice of Intent published 
March 17,1994; 59 FR 12588), and the 
Savannah River Site Waste Management 
EIS—will be held at the same dates and 
locations.

DOE will then conduct public scoping 
meetings to assist in defining the 
appropriate scope of the Defense Waste 
Processing Facility Supplemental EIS 
and identifying significant 
environmental issues to be addressed. 
DOE representatives will be available at 
the meetings to discuss, in informal 
conversations, the Defense Waste 
Processing Facility. These meetings are 
scheduled at the following times and 
locations:

May 12 ,1994 ; 1—4 and 6—9 p jn .; Coastal 
Georgia-Center for Continuing Education, 305
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Martin Luther King Boulevard (Battlefield 
Park), Savannah, Georgia.

May 17 ,1 9 9 4 ; 1—4 and 6 -9  p.m.; North 
Augusta Community Center, 495 Brookside 
Avenue, North Augusta, South Carolina.

May 19 ,1 9 9 4 ; 1 -4  and 6 -9  p.m.; Holiday 
!nn Coliseum at the University of South 
Carolina, 630 Assembly Street, Columbia, 
South Carolina.

Scoping meetings on the Interim 
Management of Nuclear Materials at the 
Savannah River Site EIS and the 
Savannah River Site Waste Management 
EIS will be held at the same dates and 
locations. DOE will publish additional 
notices of the information sessions and 
scoping meetings in the local media in 
advance of the scheduled dates. 
ADDRESSES: Comments on the scope of 
the Defense Waste Processing Facility 
Supplemental EIS, requests to speak at 
die public scoping meetings, and 
requests for copies of the EIS 
Implementation Plan or draft 
Supplemental EIS (when available) 
should be directed to: Mr. Stephen R. 
Wright, U.S. Department of Energy , 
Savannah River Operations Office, P.O. 
Box 5031, Aiken, SC 29804-5031; (803) 
725-3957 or (800) 242-8269. Envelopes 
should be marked: “Savannah River Site 
Defense Waste Processing Facility 
Supplemental EIS.“
FOR FURTHER INFORMATION CONTACT*. 
Questions regarding the Supplemental 
EIS should be addressed to: Karen 
Poore, High Level Waste Division, U.S. 
Department of Energy, Savannah River 
Operations Office, P.O. Box A, Aiken,
SC 29802; (803) 725-2827.

Questions regarding the DOE NEPA 
process should be addressed to: Carol 
M. Bergstrom, Director, Office of NEPA 
Oversight (ICH-25), U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20855; (202) 586- 
4600 or leave a message at (800) 472- 
2765.
SUPPLEMENTARY INFORMATION: 
Background

The Savannah River Site occupies 
approximately 300 square miles 
adjacent to the Savannah River, 
primarily in Aiken and Barnwell 
Counties in South Carolina. The Site is 
approximately 25 miles southeast of 
Augusta, Georgia, and 20 miles south of 
Aiken, South Carolina. Since its 
establishment, the mission of the 
Savannah River Site has been to 
produce nuclear materials that support 
the defense, research, and medical 
programs of the United States.

At present, the Savannah River Site is 
in transition to other missions, which 
include increased emphasis on waste 
management, environmental restoration,

and decontamination and 
decommissioning. With these mission 
changes in mind, DOE is examining its 
integrated waste management program 
and the suitability of existing and 
planned facilities. The Defense Waste 
Processing Facility is one of the vital 
components of the waste management 
program at Savannah River Site.

In 1982 DOE published an EIS and a 
Record of Decision documenting its. 
decision to construct and operate the 
Defense Waste Processing Facility, 
which would immobilize liquid high- 
level radioactive waste in glass 
(vitrification). The vitrified waste would 
then be encapsulated in stainless steel 
canisters and stored onsite until a 
geologic repository is available for final 
disposal. DOE then modified the 
Defense Waste Processing Facility to 
improve facility efficiency and safety. A 
Supplement Analysis was prepared to 
determine whether modifications as of 
1990, primarily the introduction of the 
In-Tank Precipitation process and 
manufacture and disposal of saltstone, 
required the preparation of a 
supplement to the Defense Waste 
Processing Facility EIS. On the basis of 
the Supplement Analysis, DOE 
concluded in 1991 that a Supplemental 
EIS was not needed.

Further modifications to the Defense 
Waste Processing Facility system have 
now been proposed and are in various 
stages of implementation, including 
process safety enhancement and a Late 
Wash Facility. In view of the 
accumulated changes and the near-term 
(estimated 1996) initial operation of the 
facility, DOE believes that a focused 
EIS-level review of the environmental 
impacts of the facility as now 

• envisioned would be timely and 
appropriate.

The specific process and facility 
modifications that are being 
implemented in the Defense Waste 
Processing Facility system since the 
Record of Decision include:

In-Tank Precipitation—The original 
Defense Waste Processing Facility 
design used ion exchange to separate 
soluble radionuclides from salt solution. 
Research and development efforts 
indicated that an in-tank precipitation 
process would remove more than 99.9 
percent of the radioactivity in salt 
solution. DOE has incorporated the In- 
Tank Precipitation process as a 
replacement for ion exchange as a 
Defense Waste Processing Facility 
modification.

Saltstone Manufacturing and 
Disposal—The process of salt solution 
disposal originally involved dewatering 
decontaminated salt solution, mixing it 
with concrete to form “salterete,” and

burying it in an engineered trench. The 
present design would blend 
decontaminated salt solution from the 
in-tank precipitation process with a 
waste concentrate stream from the F- 
and H-Area Effluent Treatment Facility, 
mix it with cement-flyash grout to form 
“saltstone,” and dispose of it in 
reinforced concrete vaults.

Late-Wash Facility—This new facility 
Would give precipitate slurry from the 
In-Tank Precipitation process a final 
wash to reduce the concentration of 
nitrite and radiolysis products. The 
result would be the ability to process 
precipitate in the Defense Waste 
Processing Facility vitrification process.

Nitric Acid Introduction—This 
process would add nitric rather than 
formic acid to the sludge in the Sludge 
Receipt and Adjustment Tank to bring 
nitrate concentrations to the desired 
levels.

Hydrogen Modifications—These 
modifications to the ventilation system 
would provide additional dilution air to 
components in the vitrification facility 
to mitigate the potential formation of 
hydrogen gas in flammable 
concentrations.

Ammonia Mitigation Modification— 
The installation of ammonia-reducing 
scrubbers at several locations in the 
process vessel ventilation system would 
mitigate a potential safety hazard from 
the accumulation of solid ammonium 
nitrate.

Benzene Treatment—The proposed 
treatment option for benzene generated 
at the Defense Waste Processing Facility 
is the Consolidated Incineration 
Facility. Environmental Protection 
Agency regulations name incineration 
as the current Best Demonstrated and 
Available Technology for benzene. The 
Supplemental EIS will evaluate 
alternatives to this treatment option for 
benzene from the Defense Waste 
Processing Facility.
Related EISs

The Savannah River Waste 
Management EIS, also announced in 
this issue of the Federal Register, will 
address treatment, storage, and disposal 
alternatives for a variety of wastes, 
whereas the Defense Waste Processing 
Facility Supplemental EIS will evaluate 
the cumulative impacts of specific 
modifications to the Defense Waste 
Processing Facility system. The Waste 
Management EIS will include waste 
facilities associated with Defense Waste 
Processing Facility, such as the 
treatment of waste water discharges in 
the F- and H-Area Effluent Treatment 
Facility, F- and H-Area Tank Farm, and 
the construction and operation of a 
high-level radioactive waste evaporator
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in the H-Area Tank Farm. The Waste 
Management EIS also will evaluate 
alternatives to the Consolidated 
Incineration Facility technology for 
mixed waste (includes radioactive 
constituents in addition to hazardous 
constituents such as benzene). The 
documents will be prepared in close 
coordination.

DOE proposes to perform the Defense 
Waste Processing Facility review in a 
supplement to the 1982 EIS for the 
Defense Waste Processing Facility. 
Although the analysis could be included 
in the Savannah Fiver Site Waste 
Management EIS, DOE believes public 
review and DOE’s decision making 
process would be facilitated by 
preparing à separate document, because 
the Défense Waste Processing Facility is 
a very specialized operation with 
limited connections to the activities to 
be covered in the Waste Management 
EIS. Where there are interconnections, 
duplicate discussions within both 
documents may be required or die 
documents will cross reference one 
another.

Activities at the Defense Waste 
Processing Facility have proceeded on 
the basis of the 1982 EIS and Record of 
Decision. Construction of the Defense 
Waste Processing Facility is almost 
complete, testing of the system with 
chemicals has begun, and processing 
runs of simulated (npn-radioactive) 
material will begin in the next few 
months. DOE committed in an 
agreement with the Environmental 
Protection Agency and the State of 
South Carolina to adhere to a schedule 
that provides for testing with 
radionuclides to begin in December, 
1995. In order to support that schedule 
and to manage efficiently the high level 
radioactive waste contained in the tank 
farms, in-tank precipitation must begin 
in late 1994 or early 1995. A 
supplemental EIS focussing on the 
changes to the Defense Waste Processing 
Facility can be completed in time to 
meet this schedule, while the Waste 
Management EIS is expected to take 
several more months to prepare. Delay 
of start-up for the Defense Waste 
Processing Facility would cost 
approximately $21,000,000 per month.

The Supplemental EIS will examine 
all reasonably foreseeable impacts of 
o p era tin g  the Defense Waste Processing 
F a c ili ty , including alternative methods 
o f managing the waste streams from the 
fac ility . DOE believes; that this will 
p ro v id e  sufficient information to decide 
w h e th e r to proceed with operation of 
th e fa c il ity  in advance of completion of 
th e Waste Management EIS.

Preliminary Description of Defense 
Waste Processing Facility Supplemental 
EIS Alternatives
(1) The Proposed A ction Alternative

Since completion of the 1982 EIS and 
as a result of the Defense Waste 
Processing Facility modifications, new 
information about the Defense Waste 
Processing Facility process has become 
available to which die public has not yet 
had full access. Thé proposed action of 
this Supplemental EIS is to continue 
construction and begin operation of 
Defense Waste Processing Facility as 
currently designed. DOE would 
continue the Defense Waste Processing 
Facility process and facility 
modifications that are currently 
underway, would complete startup 
testing activities, and would operate the 
facility upon completion of startup 
testing. Analysis of the proposed action 
will allow DOE to determine whether 
the decisions reached as a result of the 
1982 EIS remain valid in light of process 
and facility modifications over the last 
12 years.
(2) The A lternative A ctions

DOE will examine whether there are 
other reasonable system alternatives for 
the Defense Waste Processing Facility 
(in the context of its current state of 
construction) such as mitigation 
measures, pollution prevention efforts, 
and facility design or process 
modifications that could reduce the risk 
of operation. Conclusions reached in the 
1982 EIS concerning alternatives to 
constructing and operating the Defense 
Waste Processing Facility will also be 
reviewed to assess whether technology 
developments have occurred that might 
influence those decisions.
(3) The “No Action*/ A lternative

DOE will analyze a no-action 
alternative under which current waste 
generation and waste management 
practices would continue. That is, high- 
level liquid radioactive waste would 
remain in the tanks. Although the no
action alternative may not be a 
reasonable alternative in all respects, its 
analysis will establish a baseline for 
comparison of the environmental 
impacts of the proposed action and its 
alternatives.
Identification of Environmental Issues

The Supplemental EIS will analyze 
the following environmental issues 
applicable to the operation of the 
Defense Waste Processing Facility, 
consistent with discussion above in the 
Background section. Modifications to 
this list might occur as a result of the 
scoping process.

1. Public and worker safety and health 
risk assessment: radiological and 
nonradiological impacts of the proposed 
action and alternatives, including 
projected effects on workers and the 
public from construction, normal 
operation, and potential accidents.

2. Impacts from releases to air, water, 
and soil.

3. Impacts to plants, animals, and 
habitat, including impacts to wetlands, 
and threatened or endangered species 
and their habitat.

4. The consumption of natural 
resources and energy including water, 
natural gas, and electricity.

5. Impacts of the transportation of 
construction and operation supplies, 
materials, equipment, products, and 
wastes to, from, and within the site.

6. Socioeconomic impacts to affected 
communities from construction and 
operational labor forces and 
expenditures.

7. Environmental Justice: 
Disproportionately high or adverse 
human health and environmental effects 
on minority and low-income 
populations.

8. Impacts to cultural resources such
as historic, archaeological, scientific, or 
culturally important sites. «

9. Accuracy of projected waste 
volumes.

10. Status of compliance with 
applicable Federal, state, and local 
statutes and regulations.

11. Cumulative impacts from the I
proposed action and other past, present, { 
and reasonably foreseeable future 
actions at Savannah River Site.

12. Potential irreversible and .!
irretrievable commitments of resources.

13. Pollution prevention, waste 
minimization, and potential mitigative 
measures.
Related Documentation

Completed and ongoing 
environmental reviews may affect the 
scope of the Defense Waste Processing 
Facility Supplemental EIS. DOE has 
published or is preparing several NEPA 
documents on waste management 
activities at Savannah River Site, 
including the following:

Waste Management Operations, ERDA- 
1537,1977.

Long-Term Management of Defense High- 
Level Radioactive Wastes (Research and 
Development Program for Immobilization), 
DOE/EIS-0023,1979.

Defense Waste Processing Facility, DOE/ 
E IS -0 0 8 2 ,1982. \

Waste Form Selection for Savannah River 
Plant High-Level Waste, DOE/EA-0179,1982.

Waste Management Activities for 
Groundwater Protection, DOE/EIS-0120,
1987.

Consolidated Incineration Facility, DOE/ 
E A -0 4 0 0 ,1992.
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Interim  M anagement o f Nuclear Materials 
at the Savannah River Site, EIS being 
developed.

Waste Management at the Savannah River 
Site, EIS be ing developed.

Public M eetings
DOE will host a series of informal 

information sessions to provide the 
public with additional information on 
the Defense Waste Processing Facility 
and the proposed actions and 
alternatives discussed in this Notice of 
Intent. These sessions are intended to 
promote conversation with DOE 
representatives available to. answer 
questions.

Oral and written comments will be 
received at public scoping meetings to 
be held at the locations and times 
indicated above. The meetings will be 
chaired by a presiding officer and 
attended by DOE officials. The public 
scoping meetings will not be conducted 
as evidentiary bearings; speakers will 
not be cross-examined, although the 
presiding officer and DOE 
representatives present may ask 
clarifying questions. The DOE panel 
members will respond to comments and 
questions from the public. In addition, 
DOE representatives will be available to 
discuss the Defense Waste Processing 
Facility in informal conversations.

To facilitate scheduling of speakers, 
requests to speak at these meetings may 
be made in advance by calling (800) 
242-8269 between 8:30 a.m. and 5:00 
p.m. Eastern Time, Monday through 
Friday , or by calling Mr. Stephen R. 
Wright at (803) 725-3957 at least two

days before the designated meeting. To 
ensure that everyone has an adequate 
opportunity to speak, five minutes will 
be allotted each speaker. Depending on 
the number of persons who request an 
opportunity to speak, the presiding 
officer may allow more time for 
speakers representing multiple parties 
or organizations. Persons wishing to 
speak on behalf of organizations should 
identify the organization in their 
request. Persons who have not 
submitted an advance request to speak 
may register at the meetings and will be 
called on to speak in the order of 
registration as time permits. Written 
comments also will be accepted art the 
meetings, and speakers are encouraged 
to provide written versions of their oral 
comments for the record. DOE will 
prepare transcripts of the scoping 
meetings. Individuals may review the 
transcripts, other NEPA documents, and 
background information on Defense 
Waste Processing Facility at the 
following DOE public reading rooms 
during normal business hours.

U.S. Department of Energy Reading Room, 
University pf South Caroima, Aiken Campus,: 
University Library—2nd Floor, University 
Parkway, Aiken. SC 29801; (803) 648-6851.

U.S. Department of Energy, Freedom of 
Information Reading Room, Room IE -190 , 
Forre stai Building, 1000 Independence 
Avenue, SW, Washington, DC 20585; (202) 
586-6020.

Development of the Defense Waste 
Processing Facility Supplemental EIS

DOE will consider comments and 
suggestions received during the scoping

period in its preparation of the draft 
Supplemental EIS. Results of the 
scoping process (including a summary 
of comments received, DOF’s response 
to public comments, mid an outline of 
the intended scope and environmental 
issues to be discussed in the 
Supplemental EIS) will be presented in 
a publicly available Implementation 
Plan. Upon completing the draft 
Supplemental EIS, DOE will announce 
its availability m the Federal Register 
and local media, and will again solicit 
public comments. DOE will consider 
comments on the draft Supplemental 
EIS in its preparation of the final 
Supplemental EIS.

Schedu le. The preliminary schedule 
for preparation of this Supplemental EIS 
is as follows:

Availability o f Implementation' Plan: June 
1994.

Availability of draft Defense Waste 
Processing Facility Supplemental ElSc July 
1994.

Draft Supplemental EIS Public Comment 
Period: August-September 1994.

Availability of final Defense Waste 
Processing Facility Supplemental EIS; 
October 1994.

Record of Decision: November 1994.
Issued in  Washington, DC, on April 1, 

1994.
T ara O'Toole,
Assistant Secretary, Environment, Safety and 
Health..
[FR Doc. 94-8313  Filed 4 -5 -9 4 ; 8:45 am)
BILUNG CODE 6450-01-P
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Title 3— Proclamation 6661 of April 3, 1994

The President National Day of Reconciliation

By the President of the United States of America 

A Proclamation

In this season of Easter and Passover, as we mark the twenty-sixth anniversary 
of the death of Dr. Martin Luther King, Jr., I call upon every American 
to reflect on the meaning of his teachings, to measure the progress we 
have made in achieving the dream he shared, and to rededicate ourselves 
to the end of violence and to the true spirit of community for which 
he lived and died. We must remain a Nation that is not too cynical to 
restore hope, not too frightened to face our problems, and not too intolerant 
to seek reconciliation.

Too many of our children hunger for lives with order and meaning. They 
are easy prey to anger and narrow-mindedness, to violence, and to impulses 
that debase their own lives and others. Too many, in their own struggle 
to survive, cannot imagine a world that is safe, secure and full of hope. 
We must do better than this.
Happily, most of our children still face the world with courage and hope. 
They want to grow up to be good parents and good citizens. They want 
to have good marriages, good friendships. They want to make the world 
a better place.

They remain our greatest hope. Let us resolve to teach them as Dr. King 
did, not so much by eloquent words as by meaningful actions.
Let us lead them by example, as we respect all people, draw strength 
from our diversity, and face our challenges with determination and goodwill 
so that Dr. Martin Luther King’s dream of equality for our children will 
never be lost.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim Monday, April 4, 1994, 
as a “National Day of Reconciliation.” On this day, let us pause to reflect 
upon what our divisiveness, our intolerance and our insecurity teach our 
children. Let us remember and recognize that each of us bears the profound 
responsibility of bringing Dr. King’s message of unity, compassion and equal
ity to our schools and our playgrounds, our places of work and worship, 
our seats of governance, and into our homes and our hearts. And when 
we are judged, not by the rich or powerful, but by history and by our 
children, let it be said that we overcame our differences for the sake of 
our children. We shared a common dream for the future.
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IN WITNESS WHEREOF, I have hereunto set my hand this third day of 
April, in the year of our Lord nineteen hundred and ninety-four, and of 
the Independence of the United States of America the two hundred and 
eighteenth.

[FR Doc. 94-8425 
Filed 4-5-94; 10:42 am)

Billing code 3195-01-P

Editorial note: For the President’s remarks concerning the National Day of Reconciliation, 
see his radio address in No. 14 of the Weekly Compilation of Presidential Documents.
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Proclamation 6662 of April 4, 1994

Transfer of Functions of the ACTION Agency to the 
Corporation for National and Community Service

By the President of the United States of America 

A Proclamation
On September 21, 1993, I had the honor of signing into law the National 
and Community Service Trust Act of 1993, which created the Corporation 
for National and Community Service. The Corporation was designed to 
involve Americans of all ages and backgrounds in community projects to 
address many of our Nation’s most important needs— from educating our 
children to ensuring public safety to protecting our environment. It was 
chartered to foster civic responsibility, strengthening the ties that bind us 
together as a people, while providing educational opportunity for those 
who make the commitment to serve.
In the few short months since the Corporation’s establishment, enormous 
progress has been made toward the achievement of these invaluable goals. 
Final regulations have been published governing the Corporation’s new grant 
programs, grant application packages have been developed, and a national 
recruitment effort has begun. As a result of intensive outreach efforts, most 
states have already established State Commissions on National and Commu
nity Service, and many local programs, national nonprofit organizations, 
institutions of higher education, and Federal agencies are eager to participate. 
Grant competitions have begun for a summer program that will focus on 
our Nation’s public safety concerns, and all community service grant competi
tions will be completed by this summer. Finally, the Corporation has estab
lished the National Civilian Community Corps, which will take advantage 
of closed and down-sized military bases to launch environmental clean
up and preservation efforts.
The ACTION Agency, provided for by the Domestic Volunteer Service Act 
of 1973, has worked closely with the Corporation, sharing its many years 
of experience in engaging Americans in service to their communities. Because 
the Corporation’s initiatives and those programs operated by the ACTION 
Agency involve similar goals, the National and Community Service Trust 
Act calls for the merger of ACTION with the Corporation no later than 
March 22, 1995. To build upon the tremendous accomplishments already 
achieved by the Corporation, and to facilitate the further development of 
community service programs across the country, I am pleased to order 
that the functions of the Director of the ACTION Agency be transferred 
to the Corporation for National and Community Service.
NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
of America, acting under the authority vested in me by the Constitution 
and the laws of the United States of America, including but not limited 
to sections 203(c)(2) and (d)(1)(B) of the National and Community Service 
Trust Act of 1993, proclaim that all functions of the Director of the ACTION 
Agency are hereby transferred to the Corporation for National and Community 
Service, effective April 4 ,1994 .
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IN WITNESS WHEREOF, I have hereunto set my hand this fourth day 
of April, in the year of our Lord nineteen hundred and ninety-four, and 
of the Independence of the United States of America the two hundred 
and eighteenth.

[FR Doc. 94-8427 
Filed 4-5-94; 11:01 am]
Billing code 3195-01-P
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ADVISORY COMMITTEE ON HUMAN 
RADIATION EXPERIMENTS

Open Meeting

ACTION: Notice of open meeting. 
SUMMARY: Under the provisions of the 
Federal Advisory Committee Act (Pub. 
L. No. 92-463, 86 Stat. 770), notice is 
hereby given on the following meeting: 
DATE AND TIME:
April 21, Ï994, 9:30 a.m.-5 p.m.
April 22,1994, 9 a.m.-3 p.m.
PLACE: The Ramada Plaza Hotel, 10  
Thomas Circle, NW., Washington, DC 
20005 .
FOR FURTHER INFORMATION CONTACT: 
Anna Mastroianni, The Advisory 
Committee on Human Radiation 
Experiments, 1726 M Street, NW., suite 
600, Washington, DC 20036, Telephone: 
(202) 254-9797.
SUPPLEMENTARY INFORMATION:

Purpose o f the Com m ittee: The 
Advisory Committee on Human 
Radiation Experiments was established 
by the President, Executive Order No. 
12891, January 15,1994, to provide 
advice and recommendations on the 
ethical and scientific standards 
applicable to human radiation 
experiments carried out or sponsored by 
the United States Government. The 
Advisory Committee on Human 
Radiation Experiments reports to the 
Human Radiation Interagency Working

Gboujk the members of which include 
the Secretary o£ Energy, the Secretary of 
Defense-, the Secretary of Health, and 
Human Services, the Secretary of 
Veterans Affairs, the Attorney- General* 
the Administrator of the National 
Aeronautics and Space Administration, J 
the Director of Central Intelligence, and 
the Director of the Office of 
Management and Budget.
Tentative Agenda
Thursday, A pril 21, 1994
9:30 a.m. Call to Order and Opening 

Remarks
10 a.m. Briefing, Human Radiation 

Interagency Working Group
10:45 a.m. Break
11 a.m. Briefing, Human Radiation 

Interagency W orking Group 
(continued)

12 p.m. Lunch
1:15 p.m. Briefing, Human Radiation 

Interagency Working Group 
(continued)

3 p.m. Break
3:15 p.m. Public Input/Comment 
5 p.m. Meeting Adjourned
Friday, April 22, 1994
9 a.m. Opening Remarks 
9:30 a.m. Discussion of Committee 

Goak/Objectfves/Strategies 
1Z p.m. Lunch
1:15 p.m. Discussion of Committee 

Goals/Objectives/ Strategies 
(continued)

2:30 p.m. Future Meeting(s)
3 p.m. Meeting Adjourned

A final agenda will be available at the 
meeting.

Public Participation: The meeting is 
open to the public. The Chairperson is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Any member of the 
public who wishes to file a written 
statement with the Advisory Committee 
will be permitted to do so, either before 
or after the meeting. Members of the 
public who wish to make oral 
statements should contact the Advisory 
Committee at the address or telephone 
number listed above. Requests must be 
received at least five business days prior 
to the meeting and reasonable 
provisions will be made to include the 
presentation on the agenda.

Transcript: Available for public 
review and copying at the offices of the 
Advisory Committee at the address 
listed above between 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays.

Dated: April 5 ,1994 .
Stephen R. N euw irth ,
Associate Counsel to the President.
[FR Doc. 94-8502 Filed 4 -5 -9 4 ; 3:19 pml 
BILUMC» CODE 3195-01-M
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Reader Aids

INFORMATION AND ASSISTANCE

Federal Register
Index, finding aids & general information 
Public inspection desk 
Corrections to published documents 
Document drafting information 
Machine readable documents

202-523-6227
523-5215
523-5237
523-3187
523-3447

Code of Federal Regulations
Index, finding aids & general information 
Printing schedules

523-5227
523-3419

Laws
Public Laws Update Service (numbers, dates, etc.) 
Additional information

523-6641
523-5230

Presidential Documents
Executive orders and proclamations
Public Papers of the Presidents
Weekly Compilation of Presidential Documents

523-5230
523-5230
523-5230

The United States Government Manual
General information 523-5230

Other Services
Data base and machine readable specifications 
Guide to Record Retention Requirements 
Legal staff
Privacy Act Compilation
Public Laws Update Service (PLUS)
TDD for the hearing impaired

523-3447
523-3187
523-4534
523-3187
523^6641
523-5229

ELECTRONIC BULLETIN BOARD

Free Electronic Bulletin Board service for Public 202-275-1538 , 
Law numbers, and Federal Register finding aids. or 275-0920

FEDERAL REGISTER PAGES AND DATES, APRIL

1 5 3 1 3 -1 5 6 1 0 ....................   ...1

1 5 6 1 1 -1 5 8 2 6 .....................   4

1 5 8 2 7 -1 6 0 8 8 .................................... 5

1 6 0 8 9 -1 6 5 1 0 ............  6

CFR PARTS AFFECTED DURING APRIL

At the end of each  month, the Office of the Fed eral R egister  
publishes separately a  List of C F R  Sections Affected (LSA ), which 
lists parts and section s affected by docum ents published sin ce the  
revision d ate  of e a ch  title.

3 CFR
Administrative Orders: 
Presidential' Determinations: 
9 4 - 1 9  of M arch 2 5 ,

1 9 9 4 ................. .................. . .1 5 6 0 9
Proclamations:
6 6 6 1 ......................................... . .1 6 5 0 5
6 6 6 2 ......................................... . .1 6 5 0 7

7 CFR
7 ................................................. . .1 5 8 2 7
1 1 0 ............................................ . .1 5 3 1 3
2 7 1 ............................................ . .1 6 0 8 9
2 7 2 ............................................ . .1 6 0 8 9
2 7 3 ............................................ . .1 6 0 8 9
2 7 7 . . . . . ..................................... . .1 6 0 8 9
7 9 2 ............................................ . .1 5 8 2 8
9 1 5 ............................................ . .1 5 3 1 3
9 1 6 ............................................ . .1 5 8 3 5
9 1 7 ............................................ . .1 5 8 3 5
9 2 5 ............. ............................... . .1 5 6 1 1
1 0 0 5 .......................................... . .1 5 3 1 5
1 0 0 7 .......................................... . .1 5 3 1 5
1 0 1 1 .......................................... . .1 5 3 1 5
1 0 4 6 ......................................... - 1 5 3 1 5
1 1 2 4 ............................. . .......... . .1 5 3 1 8
1 1 3 5 .......................................... . .1 5 3 1 8
1 2 2 0 . . ....................................... . .1 5 3 2 7
1 9 5 5 ......................................... . .1 5 9 6 6
Proposed Rules:
2 8 ............................................... . .1 5 8 6 5
5 6 ............................................... . .1 5 8 6 6
1 1 0 .............. ............................. . .1 6 4 0 0
2 4 6 ............................................ . .1 6 1 4 6
9 1 5 ............................................. . .1 5 6 5 8
9 4 4 ............................................ ..1 5 6 6 1
1 0 4 6 ......................................... . .1 5 3 4 8
1 4 1 3 .......................................... . .1 6 1 4 6

9 CFR
7 8 . . . . .......................................... ..1 5 6 1 2

10 CFR
8 3 0 ............................................. . .1 5 8 4 3
Proposed Rules:
4 3 0 ............................................. ..1 5 8 6 8

12 CFR
2 6 8 ...............................................1 6 0 9 6
Proposed Rules:
3 0 4 ............................................. .1 5 8 6 9
Ch. VI......................................... .1 5 6 6 4

13 CFR
3 0 2 ............................................. .1 5 3 2 8
3 0 5 ............................................. .1 5 3 2 8
Proposed Rules:
1 2 0 .................. .......................... .1 5 8 7 2

14 CFR
3 9 . . ............1 5 3 2 9 , 1 5 3 3 2 . 1 5 6 1 3 ,

• 15853,15854
71...........15616, 15617, 15618
93....................................15332
97.......... ............. 15619, 16119
Proposed Rules:
39..........15348, 15873, 15875,

16151
71 ........15665, 15666, 15667,

15668,15669,15670,15671, 
16153,16155

91..............   15350
135...................  15350
15 CFR
771...................   ....15621
774.........   15621
17 CFR
270.. ...   ......15501
18 CFR
141.......................  ...15333
161........     15336
250.......................   15336
Proposed Rules:
284..... ................ 15672, 15877
19 CFR
101................................. 16121
122...... ........ .•................. 16121

21 CFR
173.......     15623
558;.................... 15339, 15624
Proposed Rules:
352..........     ..16042
700..............    16042
740.....     .16042

22 CFR
126......   15624

24 CFR
888........     16408

26 CFR
1.. . ............15501, 15502
Proposed Rules:
1.............. ........ [............. 15877
27 CFR 
Proposed Rules:
4...... ......... ........... ;.... ....15878

28 CFR
522.. ............   16406
540.. ..............  ......15812
545.. ............... 15812, 16406
551......     16406
Proposed Rules:
0................... 1 5 8 8 0
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2 9  C F R

1 9 0 4 ................. ............... .7....... 1 5 5 9 4
1 9 1 0 .. ............... . ..1 5 3 3 9 , 1 6 3 3 4
1 9 1 7 ..  . . .„ „ ........   1 5 3 3 9
Proposed Rules:
1 9 1 0 ._____ : ................... ......... 1 5 9 6 8
1 9 1 5 .........„ ........................  1 5 9 6 8
1926-._______... .__________ .1 5 9 6 8
1 9 2 8 __________ 1 5 9 6 8

30  c m

Proposed Rules:
7 6 4 ........................i .....................1 6 1 5 6
9 4 2 — ..._______  1 6 1 5 6

34. C FR

5 8 0 _______________________ 1 5 3 4 2

3 2  C FR

9Gl— .. . . ......   . . . 1 6 1 2 3
9 4 ............      1 6 1 2 3
199*........................ 1-6136
Proposed Rules:
7 7 . .......... ........................ ......... . .  1 5 6 7 3
9 t .......... ..............    16T 57

3 4  C FR  

Proposed Rules:
Clt. VI........................1 5 3 5 0 ; 1 5 3 5 1

3 6  C F R

2 5 4 . .............     1 5 5 0 1
Proposed Rules:
1 . .  ..  : ....... ......................1 5 3 5 0
2 . ..............       1 5 3 5 0
3  ......... „ ...........  1 5 3 5 0
4  ...............................  . . . . .1 5 3 5 0
5 . ......7 ™ ....................................1 5 3 5 0

6. .. .........................  ,.................. 1 5 3 5 0
7 ................................. ......... ........1 5 3 5 0

4 0  C F R

5 2 .„ .......................... . .1 6 1 3 9 ,1 6 1 4 0
8 0 . ............................... .1 5 6 2 5 , 15629*
86 .  ____ ..... 16262 .
88„ ..................... 1 6 2 6 2
1 8 0 ............................. .1 5 8 5 6 , 1 6 1 4 2
2 7 1 .............................................. 1 5 6 3 3
6001........................... ..._ ........... 1 6 2 6 2
Proposed Rotes:
5 2 ..............1 5 8 6 3 , 1 5 6 8 6 , 1 5 6 8 9 ,

1 5 6 9 1 * 1 6 1 5 8
6 3 ............................... ..................1 5 5 0 4
7 0 . .............. ............... ..................1 5 6 0 4
8 1 .......... _________ 1 6 1 5 8
1 6 5 .................. .. ________ 1 5 9 6 6

41 CFR
101—38.____ ___________,15635

42 CFR
Proposed Rules:
124.......... ....... . ....... 15693

43 CFR
Public Land Orders^ 
7035._________ __.15636
7036— _____________ __ 15342

44 CFR  
Proposed Rules:
59____________________ ,1535-11
@@l______ _______ ______15351
64_____________ __ ..1535T
65._______________ 15361
70______ ... ______ .15351
75____________________ 15361

45 CFR
1180................. ....................15343
Proposed Rules:

*1160................4 ...... ...........16162

48 CFR
503.. ........... ;S...........1 5 6 3 6

47 CFR
90...........    15857

48 CFR
.............;............   15501

226 .. ............ „.....„ .......... 15501
Proposed Rules:
15......................* .16388, 16389
19...........  „ ...................16390
25_._____________  .....16391:
2 8 .............    ...16392
31..............  k..................16393
44— ...............,.....   16393
5 2 ............16389, 16390, 16391,

16392’, 16393
9903.. ........¿ ...........   15695

49 CFR
16.______       .15637
533...........    16312
571....................   15858
Proposed Rules:
107............   ...1 5 6 0 2
171— ........  :..................15602
533...................:.............«...16324
1312................ 7 ...... ...........16164
1314.................. ................ „16164

50 CFR
J7.....................7 .........   15345
216.. .....................15655 . 16144

625. _— ------------------ —15863
651_____— <„..... 15656, 15657
663...   15345
675— ...........   15346
Proposed Rules:
15.. ........    15966
17______ 15361,15366,, 15696
304.— ____ 15700
644.. ........... 77_______ 15882

LIST OF PUS4JC LAWS

This is a continuing list1 of 
public bills from the current 
session of Congress which 
have become Federal: laws It 
may be used in conjunction 
with “PLUS’* (Public Laws 
Update Service) on 202-623- 
6641. The text of laws is not 
published hrr the Federal 
R e g is te r  but may be ordered 
in individual pamphlet form 
(referred to as “slip taws”! 
from the Superintendent of 
Documents, ULS„ Government 
PrintirKj OfSce, Washington, 
DC 20402 (phone, 202-512- 
2470L

H .R. 3 3 4 5 /P .L . 1 0 3 - 2 2 6

Federal Workforce 
Restructuring Act of 1994 
(Mar. 30* 1994; 108 Stak .111; 
14 pages)
Last List March 30, 1994
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